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2ecord of the Proceedings of the Halifax Fisheries Commission :
' ‘ 18717.

- PROTOCOLS.

Protocol No. 1.

Record of the Proceedings of the Commission appoinied under Articles XXII and
XXIIT of the Treaty of Washington, of the 8th May, 1871, at the first
Conference held at Halifax, Nova Scotia, on the 15th day of June, 1877 :—

THE Conference was convened at the Legislative Council Chamber, at
Halifax, in accordance with an arrangement previously made between the three
Commissioners.

The Commissioners who were present and produced their respective powers,
which were examined and found to be in good and due form, were :—

His Excellency M. Maurice Delfosse, Envoy Extraordinary and Minister
Plenipotentiary of His Majesty the King of the Belgians, at Washington, named
by the Ambassador at London of His Imperial Majesty the Emperor of Austria-
Hungary;

- The Hon. Ensign H. Kellogg, named by the President of the Uniited States;
and

Sir Alexander T. Galt, K.C.M.G., named by Her Britannic Majesty.

The Hon. Dwight Foster attended the Conference as' Agent of the United
States, and I'rancis Clare Ford, Esq., attended as Agent of Her Britannic Majesty.

The Hon. Ensign H. Kellogg then proposed that M. Delfosse should preside over
the labours of the Commission ; and

M. Delfosse, having expressed his acknowledgments, assumed the Présidency.

Sir A. 'T. Galt then requested M. Delfosse to name some suitable person to act
as Secretary of the Commission. M. Delfosse named J. H. G. Bergne, Esq., of the
Foreign Office, London, who accepted the position. '

The Commissioners thereupon proceeded to make and subscribe the following
solemn Declaration, which was read by the Secretary and signed in duplicate by
cach of the Commissioners :— ‘

The Undersigned, namely: His Excellency M. Maurice Delfosse, Envoy
Extraordinary and Minister Plenipotentiary of His Majesty the King of the
Belgians at Washington, &c., &c., &c., appointed by the Ambassador in London of
His Imperial Majesty the Emperor of Austria-Hungary ;

‘The Honourable Ensign H. Kellogg, &c.; &c., &c., appointed by the President
of the United States; and Sir Alexander Tilloch Galt, K.C.M.G., &c., &ec., &c.,
appointed by Her Britannic Majesty, having met at Halifax as Commissioners
under Article XXII of the Treaty of Washington of the 8th May, 1871, to determine,
having regard to the privileges accorded by the United States to the subjects of
Her Britanuic Majesty, as stated in Articles XIX and XX of the said Treaty, the
wmount of any compensation which, in our opinion, ought to be paid by the Govern-
ment of the United States to the Goverrment of Her Britannic Majesty, in return
for the privileges accorded to the citizens of the United States, under Article X Vill
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of the said Treaty, do hereby solemnly declare that we will impartially and care-
fully examine and decide the matters referred to us to the best of our judgment, and
according to justice and equity. :
In witness whereof we have herzunto subscribed our names, this 15th day of
June, 1877. ’
(Signed) MAURICE DELFOSSE.
E. H. KELLOGG.
A. T. GALT.

Mr. Ford then produced his commission as Agent of Her Britannic Majesty,
which was found to be in due formn. Mr. Foster also produced his commission as
Agent of the United States, which was likewise found to be in due form.

Mr. Foster then produced a draft of Rules proposed for the procedure of the
Commission, which had been submiited to him by Mr. Ford. To these, he said,
that in the main he agreed, but took exception to certain of them which contem-
plated the appearance of Counsel on eitiier side, as well as the accredited Agents.
He submitted to the Commissioners that no person other than the Agent, on either
side, should be permitted to address the Court.

Mr. Ford objected to this view, and contended that Counsel should be permitted
to address the Court.

Mr. Foster, in reply, gave his reasous for maintaining his contention.

The Commissioners thereupon ‘retired to deliberate, and on their return
M. Delfosse announced the following decision :(—

“ The Commissioners having considered the statements made by the Agents of
the respective Governments, decide: That each Agent may be heard personally or:
by Counsel, but in the case of the British Agent he shall be limited to five, as repre-
senting the wmaritime provinces on the Atlantic coast of British North America;
and in the case of the Agent of the United States, he shall be allowed a similar
number.”

Mr. Ford then stated that he desirved to raise an important point, viz., whether
ez parte affidavits should be admitted as written testimony, under the terms cof
Article XXIV of the Treaty of Washington. He contended that such er parie
affidavits should not be admissible before the Commission.

Mr. Foster, on the other hand, contended that such er parte affidavits shouia be
admitted as written testimony, the Commissioners being left to attach to them such
value as they might think fit.

Mr. S. R. Thomson, on the part of Great Britain, maintained the views
expressed by Mr. Ford on this point. ‘

The Commissioners then retired to deliberate, and, on their return, M. Delfosse
announced that the Commissioners had decided that aftidavits should be admitted.

The Commissioners then again retired for deliberation, and, on their return,
M. Delfosse stated that the following rules had been adopted for the procedure of
the Court; and directed them to be read by the Secretary : -

Hules for the Procedure of the Halifax Commission.

1. When the Commissioners shall have completed all necessary preliminary
arrangements, the British Agent shall present a copy of the ¢“Case” of Her
Majesty s Government to each of the Commissioners, and duplicate copies to the
United States’ Agent.

2. The Court shall thereupon adjourn for a period of six weeks, on the expira-
tion of one half of which period the United States’ Agent shall deliver to the
Secretary of the Commission at least twelve copies of the Counter Case of the
United States’ Government.

The British Agent shali, three days before the meeting of the Court after such
adjournment, deliver to the Secretary of the Commission at least twelve copies of
the Reply of Her Majesty’s Government. ' '

3. Theevidence brought forward in supportof the British *“Case’’ must be closed
within a period of six weeks after the case shall have been opened by the British
Counsel unless a further time be allowed by the Commissioners on application.

The evidence brought forward in support of the United States’ Counter Case
must be closed within a similar period after the opening of the United States’ case
in answer, unless a further time be allowed by the Commissioners vn application.
A period of fourteen days shall then be allowed for the evidence in reply on the
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British side, unless a further time be allowed by the Commissioners on application.
But as soon as the evidence in support of the Britisk: case is closed, that in support
of the United States’ shall be commenced, and as soon as that is closed, the evidence
in reply shall be commenced. After which arguments shall be delivered on the part
of the United States in writing within a period of ten days, unless a further time
be allowed by the Commissioners on application; and arguments in closing on the
British side shall be delivered in writing within a further neriod of ten days unless
a further time be allowed by the Commissioners on application. Then the case on
either side shall be considered as finally closed, unless the Crinmissioners shall
“direct further arguments upon special points; the British Government having in
such case the right of general reply, and the Commissioners shall at once proceed
to consider their award. The periods thus allowed for hearing the evidence shall
be without counting any days of adjournment that may be ordered by the Com-
missioners. ‘ .

4. The Commissioners shall meet. from day to day at the place appointed unless
otherwise adjourned. ‘

5. The Secretary shall keep a record of the proceedings of the Commission
upon each day of its session, which shall be read at the next meeting, and sigued,
after approval, by the Commissioners, the Secretary, and the Agents.

6. The Secretary shall keep a notice book, in which. entries may be made by
the Agent or Counsel for either Government, and all enties in such book shall be
due notice to the opposing Agenc or Counsel.

7. The Minutes of proceedings and evidence shall be kept in duplicate, one of
which will be delivered to the Agent of each Government at the close of the
proceedings.

8. One Counsel only shall be allowed to examine a witness, and one Counsel
only to cross-examine the same witness, unless otherwise allowed by the Commis-
sioners.

9. The oral evidence shall be certified by the reporters taking the same.

- 10. The Secretary will have charge of all the books and papers of the Commission,
and no papers shall be withdrawn from the files or taken from the office without an
order of the Commission. The Agent or Counsel on either side shall, however, be
allowed access to such books and papers for purposes of reference, and at the close
of the proceedings books and papers filed shall be returned to the respective parties
who may have produced them.

11. Al witnesses shall be examined on oath or solemn afirmation, and ez parte
affidavits are to be admitted.

12. The award shall be made out in duplicate, and copy be presented to the
respective Agents of the two Governments.

13. The Commissioners shall have power to alter, amend, add to, suspend, or
annul any of the foregoing Rules, as may seem to them expedient during the course
of the proceedings. ' s ‘

Mr. Ford then proceeded to name the British Counsel, as follows :—

Joseph Doutre, Esq., Q.C., of Montreal. )

S. R. Thompson, Esq., Q.C., of St. John, New Brunswick.

Hon. W. V. Whiteway, Q.C., of St. John’s, Newfoundland.

Hon. Louis H. Davies, of Charlottetown, Prince Edward Island ; and
R. L. Weatherbe, Esq., Q.C., of Halifax, Nova Scotia.

Mr. Foster stated that he would request permission to name the Couansel on the
part of the United States, after such adjournment as might be decided on after the
presentation of the ¢ Case” of Her Majesty’s Government; which request was
acceded to by the Commissioners.

Mr. Ford then presented to each of the Commissioners a copy of the ¢ Case ” of
Her Majesty’s Government, and duplicate copies to the United States’ Agent,
accompanied by a list of the documents to be filed with the Secretary in support of
the “ Case.” (See Appendiz A.)

The Commission thereupon adjourned until next day, the sixteenth June, at
noon.

(Signed)” MAURICE DELFOSSE. (Signed) FRANCIS CLARE FOLRD.
E. II. KELLOGG. DWIGHT YOSTER.
A. T. GALT
J. H. G. BERGNE.




Protocol No. 2.

Record of the Proceedings of the Fisheries Commission at the Second Conference,
held at Halifax, Nova Scotia, on the 16th day of June, 1877:— -

The Conference was held pursuant to adjournment. '

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

The President having directed the Secretary to read the records of the last
Conference, these were approved and signed by the Commissioners, the Secretary,
and the Agents,

. I'I‘he Commission was thereupon-adjourned until Saturday, the 28th day of July,
at 11 a.m.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. . KELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BErGNE

Protocol No. 3.

Record of the Proceedings of the Fisheries Commission at the Third Conference,
held at Halifax, Nova Scotia, on the 28th day of July, 1877.

The Commission met pursuant to adjournment.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

The Secretary reported that, during the adjournment, the United States’ Agent
had, in compliance with the Second Rule adopted for the procedure of the Commis-
sion, delivered to him twelve copies of the “Answer on behalf of the United
States of America to the Case of Her Britannic Majesty’s Government.” (Appen-
dir B.)

This ¢ Answer ’ was accompanied by a “ Brief for the United States upon the
question of the extent and limits of the inshore fisheries and territorial waters on
the Atlantic coast of British North America.” (dppendiz C.)

Copics of both documents were forwarded by che Secretary on Monday, the 9th
July, to each of the Commissioners.

In conformity with the same Rule, the British Agent had delivered to the Secre-
tary twelve copies of the ** Reply on behalf of Her Britannic Majesty’s Government
to the Answer of the United States of America.”” (dppendiz D.)

A copy of this document was forwarded by the Secrctary to each of the Com-
missioners on the 26th day of July. |

The Secretary, by direction of the President, then read the records of the last
Conference, which were approved, and signed by the Commissioners, the Sceretary,
and the Agents,

Mur. Foster then proceeded to name the Counsel retained on behalf of the United
States, as follows :—

Hon. William H. Trescot, of Washington; and
Richard H. Dana, Esq., Junr., of Boston.

Mr. Foster added that he might possibly, although not probably, name others
at a later day.

The Sceretary then informed the President that, subject to the approval of
the Comnmissioners, the services of Mr. George B Bradley and of Mr. John A.
Lumsden had been securcd as Stenographic Reporters of the proceedings of the
Commission. 'The Commissioners were pleased to express their approval.

The President next requested the Seeretary torecord the fact that the proceedings
of the Commission would be of a strictly private character, .

Mr. Ford then proposed that the sittings of the Cominission should, unless
otherwise ordered, be held daily, from noon to 4 pm., Saturdays and Sundays
exeepted.

Mr. Foster concurred in the proposed arrangement, which was agreed to by
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the Commissioners, on the understanding that, if time were found to p'ress, the hours
of the daily sittings should be lengthened. '

The Commission then adjourned until Monday, the 30th July, at noon. .’

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
~ E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT. _
J. H. G. BERGNE.

Protocol No. 4.

Record of the Proceedings of the Fisheries Commission at the Fourth Conference,
held at Halifax, Nova Scotia, on the 30th day of July, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Foster then requested permission to introduce Mr. J. S. D. Thomson, of
Halifax, and Mr. Alfred Foster, of Boston, who would attend the Commission to
perform such duties on behalf of the United States as might be assigned to them.
He added that Mr. Henry A. Blood, of Washington, would also attend to render
clerical assistance.

Mr. S. R. Thomson, rising to open the Case of Her Britannic Majesty’s
Government, stated that he proposed to commence by reading the printed “ Case”
submitted to the Commissioners on behalf of Her Britannic Majesty’s Govern-
ment.

This he proceeded to do, and the documents therein referred to were read in
due order by the Secretary. These will be found in.a collective form in Appendir E.

- Mr. Foster then proceeded to read the ¢ Answer on behalf of the United States.
of America ta the Case of Her Britannic Majesty’s Government,” printed copies of
which had already been submitted to the Commissioners. He stated, however, that
such reading formed no part of his opening, in course of which he proposed to quote
extracts from the ¢ Answer.”

The reading of the “ Answer ” was unfinished at 4 ».m., when the Commission
adjourned till next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTEBR.
A. T. GALT. )
J. H. G. BBRGNE.

Protocol No. 5.

Record of the Proceedings of the Fisheries Commission, at the Fifth Conference,
held at Halifax, Nova Scotia, on the 31st day of July, 1877. '

The Conference met at noon, as appointed. :

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. :

By direction of the President the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secrctary, and
the Agents.

The Secretary next read an entry which had been made in-the notice baok by
the United States’ Agent, requesting the production of certain documents.

Mr. Foster then continued the reading of the “Answer on behalf of the United
States of America to the Case of Her Britannic Majesty’s Government,’ cn the con-
clusion of which Mr. 8 R. Thomson read ** The Reply on behalf of Her Britannic
Majesty’s Government to the Answer of the United States of America.” ,

The Sécretary read ix due order “ The Instructions to Her Majesty’s High
Commissivners, and Protocols of Conferences held- at Washington between the 21th
February and the 6th May, 1871, so far as this paper relates to the Fisheries.”
(No. 15, Appendiz E.
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Mr. S. R. Thomson, on concluding the reading of the “Reply,” said that the
“ Case of Her Majesty’s Government,” the “ Answer of the United States,” and the
“Reply of Her Majesty’s Government ™ having now been read, he would leave the
case, as,brought out in evidence, in the hands of the Commissioners, who, he was
confident, would carefully and impartially decide upon it. By arriving at a fair
and equitable decision, they would remove a source of .irritation between Great
Britain and the United States, and earn a lasting title to the gratitude of two great
and friendly nations,

The Commission then proceeded to take evidence in support of the ¢ Case of
Her Britannic Majesty’s Government.”

Stmon Chivirie, a fisherman, residing at Souris, Prince Edward Island, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 1,
Appendiz F.)

The Commission adjourned at 4 r.m. until the following day, at noon.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.

E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE.

Protocol No. 6.

Record of the Proceedings of the Fisheries Commission at the Sixth Conference,
held at Halifax, Nova Scotia, on the 1st day of August, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

The examination of Simon Chivirie, of Souris, Prince Edward Island, was resumed
by Mr. Davis.
Mr. Foster cross-examined the witness.

M. James R. Maclean, of Souris, merchant,a member of the . _gislative Assembly
of Prince Edward Island, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 2, dppendiz F.)

The witness was cross-examined by Mr. Dana.

The Commission adjourned at 4 p.m. until next day at noon.

(Signed) MATURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BERGNE.

Protocol No. 7.

Record of the Proceedings of the Fisheries Commission, at the Seventh Conference,
held at Halifax, Nova Scotia, on the 2nd day of August, 1877.

The Commission met at noon as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved and signed by the Commissioners, the Secretary;,
aud the Agents. :

‘The cross-examination of Mr. James R. Maclean was resumed by Mr. Dana.
Mr., John F. Campion, of Souris, Prince Edward Island, a trader principally in
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fish, and formerly a fisherman, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 8, Appendiz F.) ' '

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

M. Joseph Campbell, of Souris, Prince Edward Island, a fisherman by trade,
was called, and gave evidence on oath on matters connected with the inquiry.
(No. 4, Appendiz F.) '

The witness was examined by Mr. Davies.

The Commission adjourned at 4 p.»., until the following day at ‘noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. . DWIGHT FOSTER.
A. T.. GALT. g :

J. H. G. BERGNE.

Protocol No. 8.

Record of the Proceedings of the Fishe'ries Commission, at the Eighth Conference,
held at Halifax, Nova Scotia, on the 3rd day of August, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The examination of Mr. Joseph Campbell was resumed by Mr. Davies,
The witness was cross-examined by Mr. Dana.

Mr. William S. McNeil, of Rustico, Prince [Edward Island, a Justice of the
Peace, and formerly a Member of the Local Legislature, engaged in the fishing
business, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 5, Appendiz F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

My, Stanislaus F. Perry (or Poirier), of Tignish, Prince Edward Island, a Member
of the Dominion House of Commons, a farmer, mill-owner, and fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 6,
Appendiz F.) .

The witness was examined by Mr. Davies, and cross-examined by Mr, Dana.

Mr. Joseph Campbell was recalled, and re-examined by Mr. Dana.

Mr. Davies then read affidavits made, relative to the present inquiry, by—

Mr. Alexander W. MacNelil, of Cavendish, Prince Edward Island, a Justice o
the Peace, farmer, and. fisherman (No. |, Appendiz G), and by Mr. Hugh John
Montgomery, of New London, Prince Edward lIsland, merchant (No. 2, Appen-
dix G). e

The Commission then adjourned till Monday, the 6th day of August, at noon.

(Signed) MAURICE DELFOSSE. (Signed). FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE.

Protocol No. 9.

Record of the Proceedings of the Fisheries Commission, at the Ninth Conference,
held at Halifax, Nova Scotia, on the 6th day of August, 1877.

The Commission met at noon, pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.
By[ dir]ection of the President, the Secretary read the records of the last
280 : : C
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Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The Secretary then reported that the services of Mr. Benjamin Russell had been
secured as an additional shorthand Reporter; and the President expressed his
approval.

The Secretary next requested permission to withdraw from the Archives the
affidavits filed with him, for the purpose of printing them at convenient periods.
This permission was granted.-

Mr. George William Howlan, of Cascumpec, Prince Edward Island, a Senator of
the Dominion of Canada, formerly a Member of the Executive Council of Prince
Edward Island, and Consular Agent of the United States at Cascumpec, engaged in
the fishing business, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 7, Appendiz F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Trescot.

Mr. S. R. Thomson then proceeded to read aifidavits made by the following
persons, on matters connected with the inquiry :—

Mr. John D. White, of Alberton. (No. 3, Appendiz G.)

Mr. Sylvain F. Arsineaux, of Tignish. (No. 4, Appendiz G.)

Mr. Alexander Francis Larkin, of Nail Pond. (No. 5, dppendiz G.)

Mr. James Conroy, of Kildare. {Ne. 6, Appeadiz G.)

Mr. James F. White, of Alberton. (No. 7, Appendir G.)

Mr. Meddie Gallant, of Big Mimnigast. (No. 8, Appendir G.)

Mr. James Skerry, of Cascumpec. (No. 9, Appendiz G.) .

Mr. John Champion, of Cascumpec. (No. 10, 4ppendiz G.)

Mr. Sebastian Davidson, of Tignish. (No. 11, Appendiz G.)

Mr. William Champion, of Cascumpec. (No. 12, Appendiz G.)

Mr. James McDonald, of East Point. (No. 13, dppendiz G.)

Mr. James H. Davidson, of Tignish. (No. 14, dppendiz G.)

Mr. Joseph Campbell, of Souris. (No. 15, Appendiz G.)

Mr. Alexander Chivirie, of Souris.. (No. 16, Appendir G.)

Mr. James F. Morrisay, of Tignish. (No. 17, dppendiz G.)

The Commission adjourned at 4 p.a1. until next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BERGNE.

Protocol No. 10.

Record of the proceedings of the Fisheries Commission, at the Tenth Conference,
held at Halifax, Nova Scotia, on the 7th day of August, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By the direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Weatherbe proceeded to read a collection of “ Official Correspondence from
the years 1827 to 1872, inclusive, showing the encroachments of United States’
fishermen in British North American waters since the conclusion of the Convention
of 1818." (Appendiz H.)

Mr. S. R. Thomson then read affidavits made by the following persons, on
matters connected with the inquiry :—

Mr. E. Hackett, of Tignish. {No. 18, Appendiz G.)

Mr. M. O'Connor, of Kildare Cape. (No. 19, dppendiz G.)

M. Alexander Larkin, of Alberton. (No. 20, dppendiz G.)

Mr. Gilbert Perry, of Frog Pond. (No. 21, Appendiz G.)

Mr. A. J. Gaudet, of Nail Pond. (No. 22, Appendiz G.)

Mr. William 8. Larkin, of Nail Pond. (No. 23, dppendiz G.)
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Mr. Michael Foley, of Alberton. (No. 24, Appendiz G-.)

Mr. Marshal Pacquet, of Souris. (No. 25, Appendiz G.)

Mr. Peter Deagle, of Rollo Bay. (No. 26, Appendiz G.)

Mr. Samuel Prowse, of Murray FHarbour. (No 27, dppendiz G.)
Mr. Daniel McPhee, of Big Pond. (No. 28, Appendiz G.)

Mr. Malcolm McFaden, of Murray Harbour. (No. 29, Appendiz G.)
Mr. Charles W. Dunn, of Murray Harbour. (No. 30, Appendiz G.)
Mr. James Howlett, of Georgetown. (No. 31, Appendiz G.)

Mr. John Graham, of Cavendish, (No. 32, dppendiz G.)

Mr, John R. McDonald, of St, Margaret’s. (No. 33, dAppendiz G.
Mr. Colin McKenzie, of French River, New London. (No. 34, Appendiz G.)
Mr. Alphonse Gillmun, of Malpeque. (No. 35 Appendiz G.)

The Commission adjourned at 4 p.y. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE I'ORD,

E. . KELLOGG. DWIGHT TFOSTER. .
A. T, GALT. :

J. H. G. BERGNE.

Protocol No. 11,

Record of the Proceedings of the Fisheries Commissi(;n, at the Eleventh Conference,
held at Halifax, Nova Scotia, on the 8th day of August, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present,

By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents,

Mr. George Harbour, of Sandy Beach, Gaspé, a farmer and fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 8,
Appendiz F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr, Foster,

Mr. William Sinnett, of Griffin’s Cove, Gaspé County, a fisherman, was next
called, and gave evidence on oath on matters connected with the inquiry. (No. 9,
Appendix F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr. Dana.

Mr Gregoire Grigny, of Newport, Gaspé County, a fisherman, was called, and

gave evidence on oath on matters connected with the inquiry. (No 10, Appendiz F.)
The witness was examined by Mr. Doutre, and cross-examined by Mr. Foster.

Mr. William McLeod, of Port Daniel, in the County of Gaspé, a farmer and
fisherman, was called and gave evidence on oath on matters connected with the
inquiry. (No. 11, Appendiz F.) '

The witness was examined by Mr. S. R. Thomson.

The Commission adjourned at 4 p.u. till next day at-noon.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE,

Protocol No. 12.

Record of the Proceedings of the Fisheries Commission, at the Twelfth Conference,
held at Halifax, Nova Scotia, on the 9th day of August, 1877.

The Commission met according to appointment,
The three Commissioners, and the Agents of Great Britain and of the United
States respectively, were present.
[280] . D
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By direction of the President, the Secretary read the records of the last
Conference, which were approved and signed by the Commissioners, the Secretary,
and the Agents.

The examination of Mr. William McLeod was resumed by Mr, S. R. Thomson.
'The witness was cross-examined by Mr. Dana.

My, Philip Vibert, of Percé, in the County of Gaspé, a General Insurance and
Commission Agent, Lloyd’s Agent, and formerly High Sherifi’ for the County of
Gaspé, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 12, 4ppendiz F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr. Foster.

Mr. Weatherbe then proceeded to read affidavits made on matters conneccted
with the inquiry by the following persons:—

Mr. K. Marshall, of the Island of Anticosti. (No. 3G, Appendia G.)

Mr. James A. Nickerson, of Margaret’s Bay. (No. 37, dppendir G.)

Mr. J. L. Ingraham, of North Sydncy. (No. 38, dppendiz G.) ‘

Mr. Foster then read the following statement :—

“ Referring to page 20 of the ¢ Answer on behalf of the United States,’ and to
Chapter VI of the  Reply on bebalf of Her Majesty’s Government® thercto, the
Agent of the United States desires to state that upon an examination of the full
text of the correspondence and instructions referred to therein, which have been
kindly furnished to him by the Agent of Her Majesty’s Government, it appears to
be true, as asserted in the ‘Reply,’ that the offer cited in the ¢ Answer’ was
a part of a general proposition as to commercial relations., The ¢ Answer’ was
prepared without access to the original documents since furnished, and referred
only to the letter of Sir Henry Bulwer, and the extract therein inclosed, which
conveyed to the mind of the Agent of the United States the suggestion of an
alternative negotiation, the one contemplating a general reciprocity, the other an
arrangement confined to the Fisheries, and proposing a narrower equivalent.

“ An obvious error of citation also arose in copying or printing, which escaped
attention in reading the proof.”

The Commission then adjourned until the next day at noon.
(Signed) MATURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT TOSTER.

A. T. GALT.
J. H. G. BERGNE.

Y

Protocol No. 13.

Record of the Proceedings of the F isheries Commission, at the Thirteenth Confe-
rence, held at Halifax, Nova Scotia, on the 10th day of August, 1877,

The Commission met at noon, as appointed.,

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. :

The Secretary, by direction of the President, read the records of the last Con-
ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. John James Foz, of Amhersi, Magdalen Islands, Collector of Customs, Regis-
trar of Shipping, and Overseer of Fisheries, was called, and gave evidence on oath
on matters connected with the inquiry. (No. 13, Appendiz F.)

. ghe witness was cxamined by Mr. 8, R. Thomson, and cross-examined by
Mr. Dana.

Mr. 8. R. Thomsen and Mr. Doutre then procceded to read affidavits made on
matters connected with the inquiry by the following persons :—

Mr. John J. McPhee, of Big Pond, Prince Edward Island. (No. 39, Appen-
diz G.)

Mr. James McDonald, of Chepstow. (No. 40, Appendiz G.)

Mr. James Nowlan, of Souris, Prince Edward Island. (Vo. 41, Appendiz G.)
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Mr. John G. McNeil, of North Rustico, Prince Edward Island. (No. 42,
Appendiz G.) '

Mr. George McKenzie, of French River, Prince Edward Island. (No. 43,
Appendiz G.) ‘

The Commission then adjourned till Monday, the 13th day of Augusf, at
11 a.m.

(Signed) MAURICE DELTIOSSE. (Signed) FRANCIS CLARE TFORD.
E. 1. XELLOGG. DWIGHT YOSTER.
A. T. GALT.
J. H. G. BERGNE.

Protocol No. 14.

Record of the Proceedings of the Fisherics Commission, at the Fourteenth Confe-
rence, held at Halifax, Nova Scotia, on the 13th day of August, 1877.

The Commission met at 11 A.y., pursuant to adjournnent.

The threc Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved and signed by the Commissioners, the Secretary, and
the Agents. ' )

Mr. George McKengie, of New London, Prince Edward I[sland, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 14,
Appendiz F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. Thomas Roberts Bennett, Judge of the District Court at Harbour Grace, New-
foundland, was called, and gave cvidence on oath on matters connected with the
inquiry, (No. 15, dppendiz F.)

"The witness was examined by Mr. Whiteway.

The Commission adjourned at 2 r.ar. until the following day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
. I KXELLOGG. DWIGHT FOSTER.
A, T. GALT.
J. H. G. BERGNE.

Protocol No. 15.

Record of the Proceedings of the Fisheries Commission, at the Fifteenth Conference,
held at Halifax, Nova Scotia, on the 14th day of August, 1877,

The Commission met at noon, as appointed. , .

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretaty, and
the Agents.

The examination of Mr. T'. R. Bennett was resumed by Mr. Whiteway,
The witness was cross-examined by Mr. Dana. ‘

.Mr. William Killigrew, of St. .John’s, Newfoundland, Merchant, was next
called, and gave ‘evidence on oath on matters connected with the inquiry. (No. 16,
Appendiz F.) .

The witness was examined by Mr. Whiteway.

The Commission adjourned at 4 p.». until the next day at noon.
(Signed) MAURICE DELFOSSE. (Signed) TFRANCIS CLARE FORD.
E. I. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. . G. BERGNE.
[280] . D2
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Protocol No. 16.

Record of the Proceedings of the Fisheries Commission, at the Sixteentn Conference,
held at Halifax, Nova Scotia, on the 15th day of August, 1877.

The Commission met at noon, as appointed. .
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present. i
By direction of the President, the Secrctary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

"The examination of Mr. W, Killigrew was resumed by Mr. Whiteway.

The witness was cross-examined by Mr. Foster. .

Myr. James Oliphant Fraser, of the Board of Works Department, St. John’s, Nei-
foundland, was next called, and gave evidence on oath on matters connected with
the inquiry. (No. 17, Appendiz F.) ) '

The witness was examined by Mr. Whiteway, and cross-examined by
Mr. Dana.

The Commission then adjourned till the following day at noon.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE ¥FORD.

E. H. XELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. 1I. G. BErcyE,

Protocol No. 17.

Record of the Proceedings of the Fisheries Commission, at the Seventeenth Confe-
rence, held at Halifax, Nova Scotia, on the 16th day of August, 1877.

The Commission met at noon, as appointed. ‘

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Angus Grant, of Port Hawkesbury, in the Strait of Canso, a merchant, and
formerly a fisherman, was called, and gave evidence on cath on matters connected
with the inquiry. (No. 18, Appendiz F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. James McKay, Deputy Inspector of Fish, at Port Mulgrave, in the Strait of
Canso, a fisherman, was next called, and gave evidence on oath on matters connected
with the inquiry. (No. 19, Appendiz F.)
desi Tc?e witness was examined by Mr. 8. R. Thomson. No cross-examination was

esired.

Mr. Jumes Purcell, of Port Mulgrave, Strait of Canso, a Revenue Officer and
Collector of Light Dues, formerly a fisherman, was called, and gave evidence on
oath on matters connected with the inquiry. (No. 20, Appendir F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

The Commission adjourned at 4 p.M, until the next day at noon.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD,
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE.
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Protocol No. 18.

Hecord of the Proceedings ot the Fisheries Commission, at the Fighteenth Conference,
held at Halifax, Nova Scotia, on the 17th day of August, 1877,

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. ' :

By direction of the President, the Secretary read ihe records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Captain E. Hardinge, C.B., R.N., Aide-de-camp to Her Majesty the Queen, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 21,
Appendiz F.) ]

The witness was examined by Mr. 8. R. Thomson, and cross-examined by
Mr. Foster.

Mr. John Nicholson, of Louisberg, Cape Breton, a fisherman, was next called;
and gave €vidence on oath on matters connected with the inquiry. (No. 22,
Appendiz F.)

The witness was cxamined by Mr. Doutre, and cross-examined by Mr. Dana.

M. John Maguire, of Steep Creek, Strait of Carso, a trader, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 23, Appen-
diz F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Foster.

Mr. Weatherbe then proceeded to read an affidavit made relative to the
present inquiry by Mr. Peter Paint, Senior, of Port Hawkesbury. (No. 34,
Appendiz G.)

¥ My, William Brown, of Port Medway, Nova Scotia, a fisherman, was nest called;
and gave evidence on oath on matters connected with the inquiry. (No. 24,

Appendiz F.)
The witness was examined by Mr. Davies. No cross-examination was desired.

Mr. Weatherbe then read aflidavits made relative to the present }nquiry by the
following persons :— v :

Mr. George C. Lawrence, of Port Hastings, Nova Scotia. (No. 45, Appen-
diz G.) '
Mr. James B. Hadley, of Port Mulgrave, Nova Scotia. (No. 46, Appendiz G.)

M)r. Michael Crispo, of Harbor-au-Bouche, Nova Scotia. (No. 47,. Appen-
diz G. »

The Commission adjourned at 4 p.m. till Monday, the 20th day of August, a¢
noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD:
E. H. XELLOGG. DWIGHT FOSTER. " -

A. T. GALT.
J: H. G. BERGNE.

Protocol No. 19.

Record of Proceedings of the Fisheries Commission, at the Nineteenth Conferencs,
held at Halifax, Nova Scotia, on the 20th day of August, 1877.

The Commission met at noon, pursuant to adjournment. .

The three Commissioners, and ‘the Agents of the United States and of Gieat
Britain respectively, were present. R

By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. SR
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Mr. James W. Bigelow, of Wolfeville, :Nova: Scotia, a merchant, and formerly
Unitled States’ Consular Agent at Cape Canso, was called,and gave evidence on oat
" on matters connected with the inquiry. (No. 25, Appendiz F.) '
The witness was examined by Mr. Weatherbe, and cross-examined by

Mr. Foster.

Mr. John Stapleton, of Port Hawkesbury, hotel-keeper, and formerly a fisherman,
was called, and ‘gave evidence on oath on matters connected with the inquiry.
(No. 26, Appendiz F.) ) .

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. Michael Wrayton, of Barrington, Nova Scotia, ice merchant, was next
called, and gave evidence on oath on matters connected with the inquiry. (No. 27,
Appendiz F.) :

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

My, Daniel C. Stuart, of Halifax, Nova Scotia, hotel-keeper, and formerly captain
of a merchant-ship, was called, and gave evidence on oath on matters connected with
the inquiry. (No. 28, Appendiz F.)
dest Tdhe witness was examined by Mr. Weatherbe. No cross-examination was

esired.

Mr. Whiteway then proceeded to read affidavits made relative to the present
inquiry by the following persons :—

Mr. Robert S. Munn, of Harbor Grace, Newfoundland. (No. 48, Appendix G.)

Mr. James S, Hayward, of St. John’s, Newfoundland. (No. 49, 4ppendiz G.)

[For Table, see Appendix I.]

Mr, James S. Hayward, of St. John’s, Newfoundland. (No. 50, dppendiz G.)

Mr. J. J. Rogerson, of St. John’s Newfoundland. (No. 51, Appendiz G.}

Mr. Joseph P. Deneff, of St. John’s, Newfoundland. (No. 52, Appendix G.)

Mr. William H. Mulloy, of Gloucester, Massachusetts. (No. 53, dppendiz G.)

Mr. George Rose, of Little Bay, Newfoundiand. (No. 54, Appendiz G.)

Mr. John Evans, of English Harbour, Newfoundland. (No. 55, Appendiz G

Mr. John Rose, of Belloram, Newfoundland. (NMo. 56, dppendiz G.)

Mr. Philip Hubert, of Harbour Breton, Newfoundland. (No. 57, dppendiz G.)

Mr. George J. R. Snellgrove, of St. Jacques, Newfoundland. (No. 58, Appen-
diz G.) : :

Mr. Henry Giovanninni, of Rencontre, Newfoundland. (No. 59, dppendiz G.)

Mr. James P. Snook, of Fortune, Newfoundland. (No. 60, Appendiz G.)

Mr. William G. Bennett, of Fortune, Néwfoundland. (No. 61, Appendiz G.)

Mr. Samuel G. Hickman, of Grand Bank, Newfoundland. (No. 62, Appen-
diz G. .

Mr. Henry)Benning, of Lamalin, Newfoundland. (No. 63, Appendiz G.)

Mr. James Reeves, of St. Lawrence, Newfoundland. (No. 64, Appendiz G.)

Mr. Hugh Vavasor, of St. Lawrence, Newfoundland. (No. 65, Appendiz G.)

Mr. Thomas Winter, of Burin, Newfoundland. (No. 66, Appendiz G.)

Mr. Philip Pine, of Burin Bay, Newfloundland. (Ne. 67, Appendiz G.)

Mr. William Collins, of Burin, Newfoundland. (No. 68, dppendiz G.)

Mr. Owen Pine, of Burin Bay, Newfoundland. (No. 69, Appendiz G.)

Mr. Richard Paul, of Burin Bay, Newfoundland. (No. 70, Appendiz G.)

Mr. Francis Berteaux, of Burin, Newfoundland. (No. 71, dppendiz G.)

Mr. Richard McGrath, of Oderin, Newfoundland. (No. 72, dppendiz G.)

Mr. Henry Pennell, of Trepassy, Newfoundland. (No. 73, Appendiz G.)

Mr. Patrick Leary, of Renews, Newfoundland. (No. 74, dppendiz G.)

Mr. Garret Jackman, of Renews, Newfoundland. (No. 75, Appendiz G.)

Mr. John White, of Ferryland, Newfoundland. (No. 76, Appendiz G.)

Mr. Robert Morry, of Caplin Bay, Newfoundland. (No. 77, dppendiz G.)

Mr. Peter Winser, of Aquaforte, Newfoundland. (No. 78, Appendiz G.)

Mr. Richard Cashen, of Cape Broyle, Newfoundland. (No. V9, Appendiz G.)

The Commission adjourned at 4 p.y. until the following day at noon.

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
. E. H. KELLOGG. DWIGHT FOSTER. -

A, T. GALT.
' - J. H. G. BERGNE,
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Protocol No. 20.

Record of the Proceedings of the Fisheries Commission, at the Twentieth Conference,
held at Halifax, Nova Scotia, on the 21st day of August, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary rcad the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents,

Mr. Weatherbe read affidavits made relative to the present inquiry by the
following persons:—

Mr. Thomas C. Roberts, of Cape Canso, Nova Scotia. (No. 80, Appendiz G.)

Mr, James S. Richard, of Getson's Cove, Nova Scotia. (No. €1, dppendizr G.)

Mr. Jacob Groser, of Lower La Have, Nova Scotia. (No. 82, Appendix G.)

Mr. Nathaniel Gost, of Lunenburg Town, Nova Scotia. (No. 83, dppendix G.)

Mr. Charles Smith, of Lunenburg Town, Nova Scotia. (No. 84, Appendiz G.)

Mr. Benjamin Wentzler, of Lower Harbour, Nova Scotia. (No. 83, Appen-

diz G.

Mr. GeorgZa Conrad, of South Village, Nova Scotia. (No. 86, dppendiz G.)

Mr. Geoffrey Cook, of Rose Bay, Nova Scotia. (No. 87, Appendiz G.)

Mr. Daniel Getson, of Getson’s Cove, Nova Scotia. (No. 88, Appendix G.)

Mr. D. Riser, of Rose Bay, Nova Scotia. (No. 89, Appendiz G.)

Mr. James W. Spearwater, of New Dublin, Nova Scotia. (No. 90, dppendiz G.)

Mr. Wil]ia.;n A. Zwicker, of Lunenburg Town, Nova Scotia. (No. 91, Appen-

diz G. ’

Mr. Isaac Lohnes, of Middle La Have, Nova Scotia. (Ne. 92, Appendiz G.)

My, James McLean, of Letite, County of Charlotte, in New Brunswick, merchant,

was then called, and gave evidence on oath on matters connected with the inquiry.

(No. 29, Appendiz F.) o e .
The witness was examined by Mr.S. R. Thomson, and cross-examined by

Mr. Foster.

Mr. James Lord, of Deer 1sland, Charlotte County, New Brunswick, a fisherman,
was next called, and gave evidence on oath on matters connected with the inquiry.
(No. 30, Appendiz F.) :

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana. '

The Commission adjourned at 4 p.u. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER..

A. T. GALT.
J. H. G, BERGNE.

Praotocol No, 21.

Record of the Proceedings of the Fisheries Commission, at the T@énty-ﬁfgt
Conference, held at Halifa:, Nova Scotia, on the 22ad day of August, 1877,

The Commission met at noon, as appointed., .

The three Commissioners, and the Agents of the United' States and-of Great
Britain respectively, were present.

By direction of the "President, the Secretary read the records of_the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. '

Mr. Walter B. McLaughlin, of Grand Manan, in the Bay of Fundy, Light-Keeper,
Fishery Overseer, and County Counsellor for Charlotte County, was called, and
gave evidence on oath on matters connected with the inquiry. (Ne. 31, Appendiz F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by

Mr. Foster.
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Mr. Whiteway then read affidavits made relative to the present inquiry by the
following persons :—

Mr. Lawrence Fortune, of Toad’s Cove, Newfoundland. (No. 93, Appendiz G.)

Mr. Thomas Carew, of Shore’s Cove, Cape Broyle, Newfoundland. (No. 94,

Appendiz G.)

Mr. Charles J. Barnes, of St. John’s. Newfoundland. (No. 95, 4ppendiz G.)

Mr. Philip Grouchy, of Pouch Cove, Newfoundland. (No. 96, Appendiz G.)

Mr. William Tulk, of Portugal Cove, Newfoundland. (No. 97, Appendiz G.)

Mr. James Picot, of Portugal Cove, Newfoundland. (No. 98, Appendiz G.)

Mvr. Daniel Tucker, of Broad Cove, Newfoundland. (No. 99, Appendiz G.) .

Mr. Philip Lewis, of Holyrood, Newfoundland. (No. 100, Appendia G.)

Mr. Edward OFBrien, of Cat’s Cove, Newfoundland. (No. 101, Appendiz G.)

Mr. Edward Wade, of Cat’s Cove, Newfoundland. (No. 102, dppendiz G.)

Mr. George Butler, of Northern Gut, Newfoundland. (No. 103, Appendiz G.)

Mr. Stephen Parsons, of Bay Roberts, Newfoundland. (No. 104, Appendiz G.)

Mr. John Barrett, of Spaniard’s Bay, Newfoundland. (No. 105, Appendiz G.)

Mr. Alfred Hopkins, of Heart’s Content, Newfoundland. (No. 106, Appendiz G.)

Mr. Thomas Newhook, of New Harbour, Newfoundland. (No. 107, Appendir G.)

Mr. Edward Morse, of Dildo, Newfoundland. (No. 108, Appendiz G.)

Mr. Alexander McKay, of North Sydney, Nova Scotia. (No. 109, Appendiz G.)

Ms. James McLeod, of Gabarus, Nova Scotia, (No. 110, Appendiz G.)

Mr, William Nearing, of Main-i-Dieu, Nova Scotia. (No. 111, Appendiz G.)

Mr. Thomas Lahey, of Main-a-Dieu, Nova Scotia. (No. 112, Appendiz G.)

Mr. Daniel Goodwin, of Cape Canso, Nova Scotia. (No. 113, 4ppendiz G.)

The Commission adjourned at 4 p., till next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
: E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BERGNE.

Protocol No. 22,

Record of the Proceedings of the Fisheries Commission, at the Twenty-second
Conference, held at Halifax, Nova Scotia, on the 23rd day of August, 1877.

.. The Commission met at noon, as appointed. '
" The three Commissioners, and the Agents of the United States and Great
Britain respectively, were present.
By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. .

Mr. Thomas Savage, of Cape Cove, Gaspé, merchant and ship-owner, a Member
of the Local Legislature for the Gulf Division, was called, and gave evidence on
oath on matters connected with the inquiry. (No. 32, Appendizr F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana.

Mr. James Baker, of Cape Cove, Gaspé, a trader and fisherman, was next called,
and gave evidence on oath on matters connected with the inquiry. (No. 33, Appen-
diz F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. James Jessop, of Newport, Gaspé, a builder and farmer, and formerly a

fisherman, was then called, and gave evidence on oath ‘on matters connected with
“the inquiry. (No. 34, Appendiz F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana. .

Mr. William Flynn, of Percé;' County of Gaspé, Customs officer, and Secretary and
Treasurer of the County, was called, and gave evidence on oath on matters con-

nected with the inquiry. (No. 35, 4ppendix F) '
The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.
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Josef Couteur, of Cape Despair, Gaspé, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 36, Appendiz F.)

]'The witness was examined in French by Mr. Doutre, who translated the
replies. -

The Commission adjourned at 4 p.m. till the next day at noon,

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XKELLOGG. DWIGHT FOSTER.
A. T. GALT. '
J. H. G. BERGXNE.

Protocol No. 23.

Record of the Proceedings of the Fisheries Commission, at the Twenty-third
Conference, held at Halifax, Nova Scotia, on the 24th day of August, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. '

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. T. J. Lamontaigne, of St. Anne des Monts, in the County of Gaspé, a
merchant, engaged in the fishing business, was called, and gave evidence on oath
on matters connected with the inquiry. (No. 37, Appendir F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Trescot.

My, John Short, of the Village of Gaspé, Representative of the County in the
Dominion Parliament, and formerly Sheriff of the County, engaged in the fishing
business, was next called, and gave evidence on oath on matters connected with the
inquiry. (No. 38, Appendiz F.) :

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. Josef O. Sirois, of Grande Riviére, in the County of Gaspé, a merchant,
engaged in the fishing business, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 39, Appendiz F.)

The witness was examined in French by Mr. Doutre, who translated the
replies.

Mr. A. Lebrun, of Percé, in the County of Gaspé, a fish merchant, was called,
and gave evidence on oath on matters connected with the inquiry, (No. 40,
Appendiz F.) . .

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. Louis Roy, of Cape Chatte, in. the County of Gaspé, a fish merchant, and
formerly a fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 41, Appendiz F.) B

The witness was examined by Mr. Doutre. 'No cross-examination was desired.

Mr. S. R. Thomson then read affidavits made relative to the present inquiry by
the following persons :—

Mr. William Kelly, of Lingan, Cape Breton. (No. 114, Appendiz G.)

Mr. Isaac Archibald, of Cow Bay, Cape Breton. (No. 115, Appendiz G.)

Mr. Joseph Dobson, of South Sydney, Cape Breton. (No. 116, Appendiz G.)

Mr. John Peuch, of Cow Bay, Cape Breton. (No. 117, dppendiz G.)

Mr, James Fraser, of South Bar, Cape Breton. (No. 118, dppendiz G.)

Mr. John Ferguson, of Cow Bay, Cape Breton. (No. 119, dppendiz G.)

Mr. John Murphy, of Lingan, Cape Breton. (No. 120, Appendiz G.)

Mr. Angus Matheson, of South Sydney, Cape Breton. (No. 121, dppendiz G.).

Mr. William H. Sweet, of Fall River, Massachusetts, U. S. A. (No. 12,
Appendiz G.)

Mr. James Archibald, of Boston, Massachusetts, U.S, A. (No. 123, Appendiz G.)

280] E



18

Mr. Richard Thomas, of Booth Bay, Maine, U. S. A. (No. 124, dppendiz G.)
Mr. John R. Hamilton, of New Carlisle, Province of Quebec. (No. 125,

Appendiz G.) 4

Mr. Baptiste Couture, of Grande Riviére, County of Gaspé. (No. 126,
dppendiz G.)

Mr. Edward G. Hall, of New Carlisle. Province of Quebec. (No. 127,
Appendiz G.)

Mr. William E. Gardiner, of Louisburg, Cape Breton. (No. 128, dppendiz G.)

The Commission adjourned at 4 ».M., until Monday, the 27th day of August, at
noon,

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE PORD.
E. H. KELLOGG. DWIGHT FfOSTER.

A. T. GALT.
J. H. G. BERGNE.

Protocol No. 24.

Record of the Proceedings of the Fisheries Commission, at the Twenty-fourth
Conference, held at Halifax, Nova Scotia, on the 27th day of August, 1877.

The Commission met at noon, pursuant to adjournment.

The three Commissioners, and the Agents of the United States and Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mz. John F. Taylor, of Isaac’'s Harbour, County of Guysborough, Nova Scotia, a
fisherman, was called, and gave cvidence on oath on matters connected with the
inquiry. (No. 42, Appendiz F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Foster then requested permission to examine as witnesses on behalf of the
United ‘States two or three captains of United States’ fishing-vessels at present in
Halifax harbour. This he desired to do during the course of the day's proceedings,
in case the witnesses might be obliged to leave the port.

This permission was granted.

Mr. James Eisenhauer, of Lunenburg Town, a fish merchant, was called, and
gave evidence on oath on matters connected with the inquiry. (No 43, Appendiz F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

. Mr. James Bradley, of Newburyport, Massachusetts, U. S. A., a fisherman, was
called on behalf of the United States, and gave evidence on oath on matters
connected with the inquiry. (No. 1, Appendiz L.) .

The witness was examined by Mr. Trescot, and cross-examined by Mr. 8. R.
Thomson. ’

Mr Edward Stapleton, of Gloucester, Massachusetts, a fisherman, was callea, and
gave evidence on oath on matters connected with the inquiry. (No. 2, Appendiz L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Weatherbe
and by Mr. Whiteway, by joint consent, with regard to Newfoundland.

Mr. George Romeril, of Percé, Agent of Messrs. Charles Robins and Co., was
called, and gave evidence on oath on matters connected with the inquiry. (No. 44,
Appendiz F.) '

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

The Commission adjourned at 5°30 ».m. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT. o
J. H. G. BERGNE.
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Protocol No. 25.

Record of the proceedings of the. Fisheries Commission, at the Twenty-fifth
- Conference, held at Halifax, Nova Scotia, on the 28th day of August, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Willian Macdonnell, of Argyll, Yarmouth County, Nova Scotia, a trader
and formerly a ﬁshelman, was called, .and gave evidence on ocath on matters
connected with the inquiry. (No. 45, Appendw F)

‘The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. John Holliday, of the City. of (Juebec, a partner in the firm of A. Fraser
and Co,, fish merchants, was called, and gave evidence on oath on matters connected
with the i inquiry. (No. 46, Appendiz F.)

The witness was examined by Mr. S. R. Thomson and cross-examined by
Mr. Foster.

Mr. Davies then read affidavits made relative to the present inquiry by the

following persons:—
. Mr. Philip L. Montais, of Arichat. (No. 129, Appendix G)

Mr. Christopher Smyth ‘of Port Hood. (No. 130, Appendiz G.)

Mr. John Ingham Brand, of Pubnico. (No. 131, Appendiz G.)

Mr. Edward | Hirtle, of Lunenburo’ Town. (No. 132, Appendiz G.)

Mr. Rufus Riser, of Rose Bay;, County of Lunenburg (No. 133, dppendiz G. )

Mr. John Morien, of Port Medway. (No. 134, dppendir G.)

Mr. John Smeltzer, of Lunenburg Town. (No 135, Appendiz G.)

Mr. Elias Richards, of Getson’s Cove, County of Lunenburg. (No. 136,
Appendiz G.)
) Mr. James Getson, of Getson’s Cove, County of Lunenburg. (No. 137,
Appendiz G.)

Mr. James Publicover, of New Dublin, County of Lunenburg. (No. 138,
Appendiz G.) -

Mr. Donald McDonald, of Main-a-Dieu, Cape Breton. (No. 139, Appendiz G.)

Mr. John Bagnall, of Gabarus, Cape Breton. (No. 140, 4; pean: G.)

Mr. Peter Bosdet, of West Arichat, Nova Scotia. (No. i4l, dppendiz G.)

Mr. James ’\/Iarmean, of Arichat, Nova Scotia. (No. 142, Appendiz G.)

Mr. David Grouchy, of Descousse, Nova Scotia. (No 143, dppendiz G.)

Mr. Isidore Leblanc, of Arichat, Nova Scotia, (No. 144, dppendiz G.) oo

Mr. Bryan Murphy, of Port Hood. (No. 145, Appendiz G.)

Mr. Simon Ferris, of West Arichat, Nova Scotia. (No. 146, dppendiz G.)

Mr. William Creighton, of West Arichat, Nova Scotia. (No 147, Appendiz G.)

Mr. Isaac Levesconte of Arichat, Nova Scotia. (No. 148, Appendiz G.)

Mr, William W cntzc., of Moose Harbour. (No. 149, Appendiz G.)

Mr. Pardon Gardner, of Port Mouton. (No. 150, dppendiz G.)

Mr. George McLeod, of Brooklyn, Queen’s (“oun.,v (No. 151, Appendiz G.)

Mr. John Lloyd, of Port Mouton. (No. 152, Appendiz G.) .

Mr. J. McDonald; of Port Jollie, Queen’s County (No. 153, dppendiz G.)

Mr. William Frehel of Arichat. (No. 154, Appendiz G.)

Mr. Philip D!O‘Odon, of Port Medway. (No 155, Appendiz G. '

Mr. Michael nIcDonald of Whitehaven, County of Guysboro. (No. 156,
Appendiz G.) _

Mr. George Murphy, of Port Hood. (Ne. 157, Appendiz G.) .

Mr. James Phelan, of Arichat, Nova Scotia. (No. 158, Appendiz G.)

Mr. Trescot then stated that he desired to make a motion for the consideration
of the Commissioners, which he read in the following terms:—

“Mr. President and Gentlemen of the Commission,
“ As the time is now approaching when the evidence in support of the British
case will be closed, and we will be required to open the testimony in behalf of the
[280] . E2
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United States, we would ask leave to make a slight change in the order of our pro-
ceeding as it has been at present arranged. '

“ According to the present arrangement it will be our duty to open our case in
advance of the testimony, by laying before you the general scheme of our argument,
and indicating the points upon which evidence will be submitted in its support.

«The character of the testimony which has been now submitted in support of the
British Case, and the tenor of that which we will offer (as may be inferred from the
evidence of the two witnesses whom we were allowed to examine out of order) have
impressed us with the conviction that a practical discussion of the real issues will be
more certainly secured, and the time and patience of the Commission will be more
wisely economised, if we are allowed to submit such views as it may be our duty to
maintain at the close, instead of in advance, of the examination of witnesses.

«“ As we understand the wish of both Governments to be that the whole discus-
sion shall be as frank and full as possible, it has occurred to us that you might be
disposed to allow us to adopt such an arrangement as would, in our judgment, best
enable us to lay before you a complete presentment of the opinions of the Govern-
ment we represent. Aund we feel more assured in that opinion, as this privilege
deprives Counsel on the other side of no advantage which they now possess. For
beside the right to reply to the printed Argument, which they now have, we would
of course expect that they would also be allowed the right of oral reply, if they
desired to exercise it. S

“ An opening speech is not necessary, as the Counsel for the other side have
shown, but it would be obviously improper to submit this case without a careful
review of the testimony which will have been offered on both sides. And this can
be done with more convenience and thoroughness by an oral speech than by a written
argument. To say all that it may be our duty to say in a printed argument would
be impossible without swelling it into a volume of unreadable proportions.

« 1t is our purpose to make the printed Argument a complete but concise sum-
mary of the contention, a clear statement of the principles involved, and the autho-
rities referred to, accompanied by an analysis of the leading facts of the testimony.
This we can do, so as to make it an efficient help to you in your own examination
of the case, if we are not compelled to overload it with all the discussion which the
evidence and the case itself suggest, but which we could sufficiently dispose of in
oral argument. : ~

“ We would therefore request permission so to distribute the argument on our
side as to have the opportunity of submitting our views orally upon full comparison
of all the testimony taken. It is no small inducement to make this request that
+ we believe that upon the close of the testimony we will be able to dispense with
much argument which we can scarcely avoid in the present imperfect condition of

the testimony.
“ Respectfully,
™ {3
(Signed) « %&H.HE;:I]{?}'_T[‘AI;E!::;};} Counsel for United States.”
. ’

Mr. Foster supported the application.

Mr. Doutre stated that the matter should receive consideration, and requested
permission to defer giving a definite answer until the next meeting.

The Commission then adjourned till the following day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
. E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BERGNE.

Protocol No. 26,

Record of the Proceedings of the Fisheries Commission, at the Twenty-Sixth Confe-
rence, held at Halifax, Nova Scotia, on the 29th day of Auvgust, 1877,

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
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rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. o ‘

Mr. James A. Tory, of Guysborough, Nova Scotia, Customs Officer, and formerly
a fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 47, Appendiz F.) : o

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana. . '

Mr. S. R. Thomson then rose to reply to the motion made at the last Conference
by Mr. Trescot. He stated that the British Agent was willing to consent to the
following arrangement with regard to the point in question, namely, that if the
United States’ Counsel desired to make oral arguments in closing, these must be
submitted simultaneously with the written arguments on the United States’ side,
required by the rules adopted for the procedure of the Commission; after which it
should be competent for the British side to reply, both orally and in writing, if both
methods of reply were desired by them. .

Mr. Trescot, in reply, said that the propnsal of Mr. Thomson did not meet the
approval of the Counsel of the United States, inasmuch as the object of their motion
was to have the oral reply of the British Counsel to their oral arguments; then to
- file the United States’ printed argument, leaving to the British Counsel their right
‘of final printed reply to the printed Argument of the United States.” What they
desired was a full statement of the case as regarded by the British Counsel, and
Mr. Thomson’s proposal did not accomplish that, which -they deemed a fair
request. ‘

1 M. S. R. Thomson replied, and Mr. Dana, Mr. Foster, and Mr. Doutre subse-
quently addressed the Commissioners. (See No. 2, Appendiz No. J.)

At the conclusion of the debate, Mr. Trescot handed in the following amend-
ment, which he proposed should be made in Rule ITI :—

“Ordered by the Commissioners that the third paragraph of the IlIrd Rule
shall bc amended, by inserting after the words ¢ The evidence in reply shall be com- -
menced,” the following :—* When the whole evidence is concluded, either side may,
if desirous of doing so, address the Commissioners orally, the British Government
having the right of reply.” s

The President then announced that the -Commissioners would take the matter
into consideration, and give an early decision upon it.

Mr. Robert MacDougall, of Port Hood, High Sheriff of the county of Iuverness,
in Cape Breton, was next called, and gave evidence on oath on matters connected
with the inquiry. (No. 48, dppendiz F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Foster. -

Mr. Weatherbe then read affidaviis made relative to the present inquiry by the
following persons :— '

Mr. J. E. Robinson, of Griffin’s Cove, Province of Quebec. (No. 159, Appen-
diz G.) . :
Mr. Daniel West, of Grand Gréve, Province of Quebec. (No. 160, Appen-~
diz G.) R .

Mr. Michael Mclnnes, of Port Daniel, Province of Quebec. (No. 161, Appen-
diz G.) E _

The Qi)mmissioq adjourned at 4 ».1. until the next day at noon. .

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.

E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT. :
J. H. G. BERGNE.

Proiocol No. 27,

Record of the Proceedings of the Fisheries Commission, at the Twenty-Seventh
. Conference, held at Halifax, Nova Scotia, on the 30th day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.
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By direction of the President, the Secretary read the records-of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. |

Dr. Pierre Fortin, M.D., of the city of Quebec, a member of the Legislative
Assembly of the province of Quebec, and formerly commander of a Canadian cruizer
employed in the protection of the Fisheries, was called, and gave evidence on oath
on matters connected with the inquiry. (No. 49, dppendiz F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr. Dana.

Mpr. James Hickson, of Bathurst, Fishery Overseer for the county of Gloucester,
New Brunswick, was called, and gave evidence on oath on matters connected with
the inquiry. (No. 50, Appendiz F.) '

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Enos Gardner, of Tusket, in the county of Yarmouth, Nova Scotia, Fishery
Overseer, and Clerk of the Peace for the county, was called, and gavc evidence on
oath on matters connected with the inquiry. (No. 51, Appendiz F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana.

Mr. Whiteway then read affidavits made by the following persons relative to
the present inquiry :— ' '
Mr. J. J. Rogerson, of St. John’s, Newfoundland. (No. 162. dppendiz G.)

Mr. Isaac Mercer, of Bay Roberts, Newfoundland. (No. 163, dppendiz G.)

Mr. Samuel Fiander, of Coomb’s Cove, Newfoundland. (No. 164, Appendiz G.)

Mr., George Bishop, of Burin, Newfoundland. (No. 165, Appendiz G.)

Mr. G. A. Hickman, of Grand Bank, Newfoundland. (No. 166, Appendiz G.)

Mr. John Lake, Senior, of Fortune, Newfoundland. No. 167, Appendiz G.)

Mr. George Simms, of Grand Bank, Newfoundland. (No. 168, Appendiz G.)

Mr. Henry T. Holman, of Harbour Breton, Newfoundland. (No. 169, Appen-
diz G.)

The Commission adjourned until the next day at noon.!

(Signed) MAURICE DELFOSSE."  (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER..

A. T. GALT. . ‘
J. H. G. BERGNE.

Protocol No. 28.

Report of the Proceedings of the Fisheries Commission, at the Twenty-Eighth Con-
ference, held at Halifax, Nova Scotia, on the 3lst day of August, 1877.

The Commission met at noon, as appointed. .

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. T

Mr. Doutre read affidavits made relative o the present inquiry by the following
persons :i—

Mr. John Le Gresley, of Point St. Peter. (No. 170, Appendiz G.)

Mr. John B. Fauvel, of Point St. Peter. (No. 171, Appendiz G.)

Mr. John Le Gros, of Point St. Petor.  (No. 172, Appendiz G.)

Mr. Adolphus E. Collas, of Point St. Peter. (No. 173, Appendiz G.)

Mr. Daniel Orange, of Paspebiac, Province of Quebec. (No. 174, Appendiz G.)}

Mr. Joshua Mourant, of Paspebiac, Province of Quebec. (No. 175, Appen-
diz G.)

Mr. Fraok Leblanc, of Port Daniel, Province of Quebec. (No. 176, 4ppen-
dx G.) .

Mr. Thomas C. Remon, of Little Pabos, Province of Quebec. (Ne. 177, Appen-
dix G.)
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M)r. William O’Connor, of Little Pabos, Province of Quebec. (No. 178, Appen-
diz G. : '
- Mr. John W. Luce, of Grande Gréve, Province of Quebec. (No. 179, dppen-
diz () '
(;Vgr. Henry Price, of Grande Gréve, Province of Quebec. (No. 180, Appen-
diz G. : :
Mr. William Hymon, Mayor of the township of Cape de Rosier, Grande Gréve.
(No. 181, dppendiz G.) ‘
. M)r. Abraham Gavey, of Grande Gréve, Province of Quebec. (No. 182, Appen-
diz G.
Mr. Peter Ferguson, of I’Ance au Beaufils, Province of Quebec. (No. 183,
Appendiz G.) '
Mr. Christopher Baker, of Cape Cove. (No. 184, Appendiz G.) ,
Mr. David Phillips, of Peninsula, Province of Quebec. (No. 185, Appendiz G.)
Mr, Richard Miller, of Peninsula, Province of Quebec. (No. 186, Appendiz G.)
Mr. James Rooney, of Percé, Province of Quebec. (INo. 187, Appendiz G.)
Mr. Francis Le Brun, of Jersey, at present residing at Perce. (No. 188,
Appendiz G.)
Mr. William Johnson, of House Harbour, Magdalen Islands. (No. 189, 4ppen-
diz G.) : -
Mr. Charles Fournier, of Magdalen River, Province of Quebec. (No. 190,
Appendiz G.)
Mr. Alexis Noil, of Fox River, Province of Quebec. (No. 191, Appendiz G.)
Mr. Jobn Packwood, of Cape Rosier, Province of Quebec. (No. 192, dppen-
diz G.)
Mr. Mesiah Tapp, of Fox River, Province of Quebec. (No. 193, dppendiz G.)
‘Mr. James Samuel, of Fox River, Province of Quebec. (INo. 194, Appendiz G.)
. Mr. Edward Tracey, of Percé, Province of Quebec. (No. 195, Appendiz G.)
Mr. Edward Burn, of Fox River, Province of Quebec. (No. 196, Appendiz G.)
Mr. Joseph D. Payson, of Westport, Digby County.- (No. 197, Appendiz G.)
Mr. Thomas C. Cook, of Cape Canso, Nova Scotia. (No. 198, Appendiz G.)
Mr. W. Wise, of Chatham, New Brunswick. (No. 199, Appendiz G.)

Mr. 8. F. Cheney, of Nantucket Island, Grand Manan, a fisherman, was called
on behaif of the United States, and gave evidence on-oath on matters connected
with the inquiry. (No. 8, Appendiz L.) -

Thes witness was examined by Mr. Foster, and cross-examined by Mr. S. R.
Thomson.

Mr. Davies then read affidavits made relative to the present inquiry by the
following persons :— ' '

Mr. James Flynn, of Percé. (No. 200, Appendiz G.)

Mr. Edmund Flynn, of Percé. (No. 201, Appendiz G.) i

Mr. John Pardon, of Malbay. (No. 202, Appendiz G.)

Mr. G. Dumaresq, of Fox River. (No. 203, Appendiz G.)

Mr. Alexander Campion, of Magdalen River. (No. 204, Appendiz G.)

Mr. Alexis Malouin, of Griffin’s Cove. (No. 205, 4ppendiz G.)

Mr. Charles Gaul, of Douglas Town. (No. 206, dppendiz G.)

Mr. Robert Tapp, of Fox River. (No. 207, Appendiz G.)

Mr. Luke McCauley, of Douglas Town. (No. 208, dppendiz G.)

Mr, Thomas McRay, of Gaspé. (No. 209, dppendiz G.) .

The Commission adjourned at 4 ».u. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
BE. H. XELLOGG. DWIGHT FOSTER.
A. T. GALT. '
J. H G. BERGNE.
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Protocol No. 227~
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Record of the Proceedings of the Fisheries Commission,\ at the Twenty-ninth Confe-
rence, held at Halifax, Nova Scotia, on the 1st day of September, 1877,

The Commission met at noon, pursuant to adjournment.

The three Commissioners, and the Azents of the United States and of Great
Britain respectively, were present. :

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. .

The President then read the following decision :—

“ The Comissioners having considered the motion submitted by Messrs, Dana
and Trescot, decided that—

“ Having due regard to the right of Her Majesty’s Government to the general
and finai reply, the Commissioners cannot modify the Rules in such a manner as
might impair or diminish such right. Each party will, however, within the period
fixed by the Rules, be allowed to offer its concluding argument, either orally or in
writing ; and if orally, it may be accompanied by a written Tésumé or summary
thereof, for the convenience of the Commissioiers, such résumé or summary being
furnished within the said period.

“Mr. Kellogg dissenting.”

Mr. Foster then read the following notice of motion :—

“The Counsel and Agent of the United States move the Honourable Commis-
sioners to rule and declare that—

‘It is not competent for this Commission to award any compensation for com-
mercial intercourse between the two countries, and that the advantages resulting
from the practice of purchasing bait, ice, supplies, &c., &c., and from being allowed
to transship cargoes in British waters, do not constitute good foundation for an

award of compensation, and shall be wholly excluded from the consideration of this
Tribunal.” '

The Commission then adjourned until Monday, the 3rd September, at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A, T. GALT.
J. H. G. BERGNE.

Protocol No. 30.

4

Record of the Proceedings of the Fisheries Commission, at the Thirtieth Conference,
held at Halifax, Nova Scotia, on the 3rd day of September, 1877.

The Commission met at noon, pursuant to adjournment.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Con-
ftlalrence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

I\%r. Ford then presented to the Commissioners, and to the Agent of the United
States, copies of the “ Brief on behalf of Her Majesty’s Government” in Reply to
the ‘ Brief for the United States upon the question of the extent and limits
of the inshore fisheries and territorial waters on the Atlantic Coast of British
North America.” (Appendix K.) :

Mr. Doutre next read affidavits made relative to the present inquiry by the
following persons :—

Mr. Francis Noil, of Fox River. (No. 210, dppendiz G.)

Mr. James Jessop, of Newport. (No. 211, Appendiz G.)

Mr. S. B. Hammond, of Lockeport. (No. 212, Appendiz G.)

Mr. William Lloyd, of Lockeport. (No. 213, Appendiz G.)

Mr. James Alexander, of Point St. Peters. (No. 214, Appendix G.,

Mr. George Prevel, of St. George of Malbay. (No. 215, Appendiz G.)
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Mr. Daniel Devot, of the Basin; Amherst Island, Magdalen Islands. (No. 216,
Appendiz G.) :

Mr. Joseph Sinette, of Griffin’s Cove. (No. 217, dppendiz G.)

Mr. John Phelan, of Port Daniel. (No. 218, Appendiz G.)

Mr. Sixte Lafrance, of Amherst Harbour, Magdalen Islands. (No. 219,
Adppendiz G.) ,

Mr. Gabriel Cormier, of Amherst Harbour, Magdalen Islands. (No. 220,
Appendiz G). :

Mr. A. Conway, of Gaspé. (No..221, dvpendiz G.)

Mr. Philias Sirois, of L’Islet, Province of Quebec. (No. 222, dppendiz G.) -

Mr. John Renouf, of Carlisle, Province of Quebec. (No. 223, Appendizr G.)

Mr. William F. Bower, of Point St. Peter. (No. 224, Appendiz G.)

Mr. Hippolyte Bondman, of Esquimaux Point. (No. 225, dppendiz G.)

Mr. Francois Cormier, of Esquimaux Point. (No. 226, dppendiz G.)

Mr. Placide Doyle, of Esquim:ux Point. (No. 227, Appendiz G.)

Mr. Gabriel Cormier, of Esquin aux Point. (No. 228, Appendiz G.)

Mr, Nathaniel Bondman, of Esquimaux Point. (No. 229, 4ppendiz G.)

Mr. Julius Boudreau, of Esquimaux Point. (No. 230, dppendiz G.)

Mvr. Philip Touzel, of Sheldrake, Province of Quebec. (No. 231, dppendiz G.)

Mr. Samuel Bouchard, of Amherst Harbour, Magdalen Islands. (No. 232,
Appendiz G.) - '

Mr. Gabriel Seaboyer, of Lower LaHave, Nova Scotia. {No. 23. . 4ppendiz G.)

Mz, Patrick Mullins, of South Bar, Sydney, Nova Scotia. (No.22%, Appendiz G.)

Mr. Michael Rooney, of Douglas Town, Province of Quebec. (No. 235,
Appendiz G.) .

Mr. Peter Briord, of Douglas Town, Province of Quebec. (No. 236,
Appendiz G .) .

Mr. Andrew Kennedy, of Douglas Town, Province of Quebec. No. 237,
Appendiz G.)

Mr. Pierre Brochu, of Seven Islands, Province of Quebec, {INo. 238,
Appendiz G.) ’

Mr. Isaac Chouinard, of Cape Chat, Province of Quebec. (No. 239,
Appendiz G.)

Mr. Austin Lock, of Lockeport. (No. 240, dppendiz G.)

Mr. Daniel McAdams, of Lockeport. (No. 241, Appendiz G.)

Mr. Messie Fournier, of Grande Vallée, Province of Quebec. (No. 242,
Appendiz G.) :

Mr. William Haddon, of Grande Isle, Magdalen Islands. (No. 243,
Appendiz G.)

Mr. Xohn Carter, of Port Mouton. (No. 244, Appendiz G.)

Mr. William McLeod, of Port Daniel. (No. 245, Appendiz G.) :

Mr. Allen Matthews, of East Ragged Islands. (No. 246. dppendiz G.)

Mr. Daniel Murray, Junr., of Port Mulgrave. (No. 247, Appendiz G.)

Mr. Thomas Condon, of Guysborough. (No. 248, Appendiz G.)

Mr. Alexander McKenzie, of Crow Harbour, County of Guysborough. (No. 249,
Appendiz G.)

Mr. Michael Robertson, of Port Jollie, Queen’s County. (No. 250, Appendiz G.)

Mr. Geoffrey H. Publicover, of Getson’s Cove, Lunenburg. (No. 251,
Appendiv G.) ]

Mr. James S. Seaboyer, of Rose Bay, Lunenburg. (No. 252, 4ppendiz G.)

Mr. Thomas Ritcey, Senr., of Lower LaHave. (No. 253, Appendiz G.)

Mr. William D. Smith, of Port Hood. (INo. 254, dppendiz G.)

Mr. Archibald B. Skinner, of Port Hastings. (No. 255, dppendiz G.)

Mr. William Munroe, of Whitehaven. (No. 256, dppendiz G.)

Mr. Matthew Munroe, of Whitehaven. (No. 257, dppendiz G.)

The Commission adjourned until ihe next day at noon.

(Signed) MAURICE DELFOSSE.. (Signed) FRANCIS CLARE FORD.
E. H."KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BEBRGNE.

[280] ‘ F
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Protocol No. 31.

Record of the Proceedings of the Fisheries Commission, at the Thirty-first Con.
ference, held at Halifax, Nova Scotia, on the 4th day of September, 1877.

The Commission met at noon, as appoirted.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Doutre then read affidavits made relative to the present inquiry by the
following: persons :— '

Mr. Isaac W. Rennels, of Port Hood. (No. 258, Appendiz G.)

Mr. John McAdams, of Port Jollie. (No. 2539, Appendiz G.)

Mr. Donald Campbell, of Port Mouton. (No. 260, 4ppendiz G.)

Mr. John D, Richard, of LaHave Island, and now of Getson’s Cove. (No. 261,
Appendiz G.) -

Mr. Collin McLeod, of Brooklyn, Queen’s County. (No. 262, Appendiz G.)

Mr. James Buscher, of Port Mouton. (No. 263, Appendiz G.)

Mr. William Ross, Collector of Customs at Halifax, Nova Scotia, was then
called, and gave evidence on oath on matters connected with the inquiry. (No. 52,
Appendiz F.) .

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. Charles Creed, of Hzlifax, a general broker, and Secretary to the Halifax
Chamber of Commerce, was next called, and gave evidence on oath on matters
connected with the inquiry. (No. 53, Appendiz F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mz, Joln Dillon, of Steep Creek, Strait of Canso, a fish merchant, and formerly
" a fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 54, Appendiz F.) ‘

The witness was examined by Mr. Weatherbe. No cross-examination was
desired. ‘ ’

Mr, Doutre then read affidavits made relative to the present inquiry by the
following persons :— :

Mr. John P. Gardiner, of Cape Sable Island. (No. 264, dppendiz G.)

Mr. Alexander Gillies, of Port Hood. (No. 265, dppendiz G.)

Mr. Henry Hemlow, Senr,, of Liscomb, Nova Scotia. (No. 266, Appendiz G.)

Mr. William Watts, of Port Hood. (No. 267, Appendiz G.)

Mr. Joshua Smith, of Port Hood Island. (No. 268, Appendiz G.)

Mr. Livingston Coggins, of Westport, Digby County. (No. 269, Appendiz G.)

Mr. Martin Wentzell, ot Lower LaHave. (No. 270, Appendiz G.)

Mr. William B. Christian, of Prospect, Nova Scotia. (No. 271, dppendiz G.)

Mr. Alexander McDonald, of Port Hood Island. (No. 272, dppendiz G)

Mr. Angus Gillies, of Port Hood. (No. 273, dppendiz G.)

'The Commission adjourned at 4 ».M. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) TRANCIS CLARE TFORD.
. H. KELLGGG. DWIGHT FOSTER.

A. T. GALT.
J. . G. BERGNE.

Protocdl No, 32. .

Record of the Proceedings of the Fisheries Commission, at the Thirty-second Con-
ference, held at Halifax, Nova Scotia, on the 5th day of September; 1877.

The Commission met at nooun, as appointed:

_ The threc Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.
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By direction of the President, the Secretary read records of the last Con-
ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents, : B

Mr. Foster read the notice of motion which had been filed by him at the
Conference of the Ist of September (see Protocol No, 29), and supported the
application made therein on behalf of the United States.

Mr. S. R. Thomson, Mr. Doutre, Mr. Weatherbe, and Mr. Whiteway, answered
on behalf of Her Majesty’s Government. Mr. Trescot and Mr. Dana replied. (No. 3,
Appendiz J.) .

The Commission then adjourné'd at 4 p.ax. till the next day at noon.

(Signel) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. - DWIGHT FOSTER.

A. T. GALT. :
J. H. G. BERGNE.

Pyatoes? No. 33.

Record of the Pr’oceedings of the Fisheries Commission, at the Thirty-third Con-
ference, held at Halifax, Nova Scotia, on the 6th day of September, 1877.

The Commission met at noon, as appointed.

-The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were puesent. '

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. ‘

Mr., Foster read certain documents relative to the liability to confiscation
of United States’ vessels for obtaining supplies, trans-shipping cargoes, &e. (No. 3,
Appendiz J.

The I)natter was discussed by Mr. Foster, Mr. S. R. Thomson, and
Mr. Weatherbe. . '

Mr. Dana then resumed his speech left unfinished at the close of the proceedings
of the previous day.

The Commission then retired to deliberate, and on their return, the President
read the following decision : — .

“The Commission having considered the motion submitted by the Agent of the
United States, at the Conference held on the 1st instant, decide :

“ That it is not within the competence of this Tribunal to award compensation
for commercial intercourse between the two countries, nor for the purchasing of
bait, ice, supplies, &c., &c., nor for the permission to trans-ship cargoes in British
waters.” ‘

Sir Alexander Galt stated the reasons which had induced him to acquiesce in
this decision, which was unanimous. (See No. 3, dppendiz J.)

Mr, Marshal Pagquet, of Souris, Prince Edward Island, a farmer and fisherman,
was next called, and gave evidence on oath on matters connected with the inquiry.
(No. 55, dppendiz F.)

The witness was examined by Mr, Davics, and cross-examined by Mr. Foster.

Mr. Barnaby Mclsaac, of East Point, Prince Edward Island, a farmer and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry, (No. 56, dppendiz F.) .

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana,

Mr. Joseph Tierney, of Souris, Prince Edward Island, a master mariner and
fisherman, was called, and gave evidence on” oath on matters connected with the
inquiry. (No. 87, Appendiz F.) ' '

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. Jumes McPhee, of East Point, Prince Edward Island, a farmer and fisherman,
was called, and gave evidence on oath on matters connected with the inquiry.
No. 58, Appendiz F.) _

The witness was examined by Mr, Davies. No cross-examination was desired.

[250] F2
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Mr. Whiteway read an affidavit made relative to the present inquiry by -Mr. J.
O. Fraser. (No. 274, Appendiz G.)

Mr. Whiteway also handed in a certified copy of a despatch from the Earl of
Kimberley to Governor Hill, dated the 7th July, 1871, relative to the admission
of United States’ fishermen to Newfoundland waters. (d4ppendiz N.)

. Mr. John MacDonald, of East Point, Prince Edward Island, a farmer and
formerly a fishermar, was called, and gave cvidence on oath on matters connected
with the inquiry. (No. 59, Appendix F.)

The witness was examined by Mr. Davies. No cross-examination was desired

The Commission adjourned at 5 .. till the next day at noon.

{Signed) MAURICE DELYOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. DWIGHT FOSTER.
A. T. GALT.
AJ . H. G. BERGNE.

Protocol No, 34. .

Record of the Proceedings of the Fisheries Commission, at the Thirty-fourth
Conference held at Halifax. Nova Scotia, on the 7th day of September, 1877.

The Commission met at noon, as appointed. .

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. .

By direction of the President, the Secretary read the records of the lust
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

My, Thomas R. Paitillo, of Liverpool, Nova Scotia, a fish merchant, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 60,
Appendiz F.)

The witness was examined by Mr. Thomson, and cross-examined by Mr. Foster,

Mr. John R. Macdonald, of East Point, Prince Edward Island, a fisherman,
was calied, and gave evidence on oath on matters connected with the inquiry.
(No. 61, Appendir F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana,

M. John D. Macdonald, of Souris, Prince Edward Island, a farmer and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 62, Appendix F.) .

The witness was examined by Mr. Davies, and cross-cxamined by Mr. Foster,

Myr. Peter S. Richardson, of Chester, Lunenburg County, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No: 63,
Appendiz F.)

The witness was examined by Mr. Weatherbe, and -cross-examined by
Mr, Dana. ' .

Mr. Charles E. Nass, of Chester, Lunenburg County, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 64,
Appendiz F.)

. The witness was examined by Mr. Weatherbe, and cross-examined by
. Dana.

Mpr. Robert Young, of Caraquette, New Brunswick, a fish merchant, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 63,
Appendiz F.) .

The witness was examined by Mr. 8. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Ronald Macdonald, of East Point, Prince Edward Island, a farmer and
fisherman, was called, and gave evidence on oath on matters connected with the

inquiry. (No. 66, Appendix F.) .
The witness was examined by Mr. Davies, and cross-examined by Mr, Foster.,
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Mz, Holland C. Payson, of Westport, Digby County, fishery overseer, was
called, and- gave evidence on oath on matters connected with the inquiry. (No 67,
.Appendiz F.) ' :

.- The witness was examined by Mr, Weatherbe, and cross-examined by
Mr. Dana.

Mr. Clement Mclsaac, of East Point, Prince Edward Island, farmer and fisher-
mam, was called, and gave evidence on cath on matters connected with the inquiry.

(No. 68, Appendiz F.)
The witness was examined by Mr. Davies. No cross-examination was desired.

Mr. Laughlin Macdonald, of Souris, Prince Edward Island, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 69,
Appendixz F.)

The witness was examined by Mr. Davies. No cross-examination was desired.

Myr. Joseph Beaton, of East Point, Prince Edward Island, a farmer and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
" (No. 70, Appendiz F.) . .

The witness was examined by Mr, Davies. No cross-examination was desired.

Mr. Jumes McInnis, of Souris, Prince Edward Island, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 71,
Appendiz F.)

The witness was examined by Mr. Davies, and cross-examined by Mr, Dana.

" Mr. Alezander Macdonald, of Souris, Prince Edward Island, captain of a coasting-
schooner, and . formerly a fisherman, was called, and gave evidénce on oath on

matters connccted with the inquiry. (No. 72, dppendiz F.) . N
The witness was examined by Mr. Davies. No cross-examination was desired.

Mr. John McLellan, of Souris, Prince Edward Island, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 73,
Appendiz F.) . )

The witness was examined by Mr. Davis and, cross-examined by Mr. Dana.

My Benjumin Champion, of Alberton, Prince Edward Island, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 74,
Appendiz F.) ) T

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

The Commission adjourned till Monday, the 17th September, at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BERGNE.

. Protocol No. 35,

Record of the Proceedings of the Fisheries Commission, at the Thirty-fifth
Conference, held at Halifax, Nova Scotia, on the 17th day of September, 1877.

The Commission met at noon, pursuant to adjournment.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. o :

By dircction of the President, the Secretary read the records of the last
Conference, which were app~aved, and signed by the Commissioners, the Secretary,

and the Agents. ~ ,

Mr. John C. Cunningham, ot Cape Sable Island, Nova Scotia, 2 master mariner,
engaged in the fishing business, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 75, Appendix F.) : o

The witness was examined by Mr. S. R. Thomson, and cross examined by
Mr. Foster. .

Mr. Benjumin H. Ruggles, of Westport, Digby County, Nova Scotia, Customs
officer, was called, and gave evidence on oath on matters connected with the inquiry.

(No. 76, Appendiz F.) ~
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The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana, ‘

M. Josial Hopkins, of Barrington, Nova Scotia, fish merchant, was called,
and gave cvidence on oath on matters connected with the jnquiry. (No. 77,
Appendiz F.) ‘

The witness was examined by Mr, S. R. Thomson, and cross-examined by
Mr. Foster. :

Mr. Weatherbe then read affidavits made relative to the present inquiry by the
following persons :— '

Mr. John Bethell, of West Bancrow, Nova Scotia. (No. 275, Appendiz G.)

Mr. Edward D. Tremain, of Port Hood. (No. 276, Appendiz G.)

Mr. Robert Currie, of Louis Harbour, Nova Scotia. (No. 277, Appendiz G.)

Mr. Parker Matthews, of Black Point, Nova Scotia. (No. 278, Appendiz G.)

Mr. Robert Deagle, of Souris, Prince Edward Island. (No. 279, Appendiz G.)

Mr. James Carey, of Port Mulgrave, Nova Scotia. (No. 280, Appendiz G.)

Mr. Thomas Pinkham, of Booth Bay, State of Maine. (No. 281, dppendiz G.)

Mr. Reuben Harlow, of Shelburne, Nova Scotia. (No. 282, Appendiz G.)

Mr. Judah C. Smith, of Barrington, Nova Scotia. (No. 283, Appendiz G.)

Mr, Amos H. Outhouse, of Tiverton, Nova Scotia. (No. 284, Appendiz G.)

Mr. John Merchant, of Hardwicke, Northumberland County. (No. 285,
Appendiz G.)

- Mr, Wallace Trask, of Little River, Nova Scotia. (No. 286, 4ppendiz G.)

Mr. George E. Mosley, of Tiverton, Nova Scotia. (No. 287, dppendiz G.)

Mr. Charles H. Payson, of Westport, Nova Scotia. (No. 288, Appendiz G.)

Mr. Eleazer Crowell, of Clarke’s Harbour, Nova Scotia. (No. 289, dppendiz G.)

Mr. Daniel) V. Kenny, of Cape Sable Island, Nova Scotia. (No. 290, 4ppen.
diz G. '

Mr. Gilbert Merritt, of Sandy Cove, Nova Scotia. (No. 291, Appendiz G.) -

Mr. Charles W, Denton, of Little River, Nova Scotia. (No. 292, Appendiz G.)

Mr. Joseph E, Denton, of Little River, Nova Scotia. (No. 293, dppendiz G.)

Mr. John McKay, of Tiverton, Nova Scotia, (No 294, Appendiz G.)

Mr. Whitefield Outhouse, of Tiverton, Nova Scotia. (No. 293, Appendiz G.)

Mr. John W, Snow, of Digby, Nova Scotia, (No. 296, Appendiz G.)

Mr. James Patterson, of Port Williams, Nova Scotia. (No. 297, Appendiz G.)

Mr. Byron P. Ladd, of Yarmouth, Nova Scotia. (No. 298, dppendiz G.)

- Mr. Abram Thurston, of Sandford, Nova Scotia. (No. 299, Appendiz G.)

Mr. Samuel M. Ryerson, of Yarmouth, Nova Scotia. (No. 300, Appendiz G.)

Mr. Rober)t G. Eakins, Junr., of Yarmouth, Nova Scotia. (No. 801, Appen-
diz G.

The Commission then adjourned till next day at noon.

(Signed) MATURICE DELFOSSE. (Signed) TFRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT, ’
J. H. G. BERGNE.

Protocol No. 36,

Record of the Proceedings of the Fisheries Commission, at the Thirty.sixth
Conference, held at Halifax, Nova Scotia, on the 18th day of September, 1877.

The Commission met at noon, as appointed,

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
.and the Agents, '

Mr. William H. Harrington, of Halifax, Nova Scotia, a commission and fish
agent, was called, and gave evidence on oath on matters connected with the inquiry,
(No. 78, Appendiz F.) . '

' The witness was examined by Mr. Davies, and cross-examined by My, Dana,
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" Mr. John Purney, of Sandy Point, Shelburne, Nova Scotia, a fish merchant, was
next called, and gave evidence on oath on matters connected with the inquiry.
(No. 79, Appendiz F.) .

The witness was examined by Mr. S. R. Thomson, and -cross-examined by
Mr. Dana. ' '

Mr. Robert G. Noble, of Halifax, Nova Scotia, a commission and fish agent, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 80,

Appendia F.) | |
The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

M. James Barry, of the Customs Department, at Ottawa, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 81, dppendiz F.)
The witness was examined by Mr. Davies. '

Mr. Davies then read affidavits made relative to the present inquiry by the
following persons:—

Mr. Daniel Ross, of North Rustico, Prince Edward lsland. (No. 302, 4ppen-
diz G.) : . :
Mr. John A. McLeod, of Kensington, Prince Edward 1lsland. .(No. 303,
Appendiz G.) .

Mr. James McDonald, of Chepstow, Prince Edward Island. (No. 304, Appen-
diz G.) _ . '

Mr. Donald McCormack, of Black Busb, Prince Edward Island. (No 305,
Appendiz G.) : ,

Mr. Angus B. McDonald, of Souris, Prince Edward Island. (No. 306, Appen-

diz G.

N%r. Peter McDonald, of Souris, Prince Edward Island. (No. 307, Appendiz G.)

Mr. John Mclntyre, of Fairfield, Prince Edward Island. (No. 308, Appendiz G.)

Mr. Michael McDonald, of French River, Prince Edward Island. (No. 309,
Appendiz G.)

Mr. Thomas Welsh, of Souris, Prince Edward Island. (No. 310, Appendiz G.)

Mr. Dominick Doviant, of North Rustico, Prince Edward Island. (No. 311,
Appendiz G.)

Mr. Robert Carson, of North Rustico, Prince Edward Island. (No. 312,
Appendiz G.) ’

Mr. Charles McEachan, of Township No. 46, Prince Edward Island. (No. 313,
Appendiz G.) . 7 ey

Mr, Daniel C. McLean, of Black Bush, Prince Edward Island. (No. 314,
Appendiz G.) )

Mr. Daniel MclIntyre, of Black Bush, Prince Edward Island. (No. 315, 4ppen-
diz G.) ‘ :
Mr. Thomas Milner, of Parker’'s Cove, Nova Scotia. (Ivo. 316, Appendiz G.)

Mr. James W. Cousins, of Digby Town, Nova Scotia. (No. 317, dppendiz G.) 1
Mr. David Swain, of Port Clyde, Nova Scotia. (No. 318, Appendiz G.) :
Mr. Robert Henry Bolman, of Sand Point, Nova Scotia. (No. 319, dppendir G.)

This closed the Case of Her Majesty’s Government, with the exception of a
few witnesses, expected ‘at a later date, permission to examine whom, during the
course of the United States’ evidence, was asked and obtained.: '

The Commission adjourned at 3:30 ».m. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
. E. 3. KELLOGG." ‘ DWIGHT FOSTER.
A, T. GAILT.
J. H. G. BERGNE.

Protocol No. 37.

Record of the Proceedings of the Fisheries Commission, at the Thirty-seventh
Conference, held at Halifax, Nova Scotia, on the 19th day of September, 1877.

The Commission met at noon, as appointed; .
The threc Commissioners, and the Agents of the United States'and of Great
Britain respectively, were present. c s
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; By direction of the President, the Secretary read the records .of the- last
Confercnce, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. . o o ' . '

-Mr. Foster, in commencing the Case of the United States, stated that he did not
propose to make any formal opening, but- that before proceeding to cxamining
witnesses, he would hand in certain statistical documents relating to the fisheries,
and the trade in fish between the United States and British North America.

These statistics were accompanied by an affidavit as to their correctuess, by
the compiler, Mr. Hamilton Andrews Hill, of Boston. (Appendiz 0.)

Mr. David Ingersoll, of Gloucester, Massachusetts, a fisherman, was then
called, and gave evidence on oath cu matters connected with the inquiry. (No. 4,
Appendiz L.) - .

The witness was examined by Mr. Foster, and cross-examined by Mr. 8. R.
Thomson.

Mr. Nathaniel E. Attwood, of Provincetown, Massachusetts, a manufacturer and
dealer in cod-liver oil, and formerly a fisherman, was called, and gave cvidence on
oath on matters connected with the inquiry. (No. 5, Appendiz L.)

The witness was examined by Mr, Foster.

The Commission adjourned at 4 r.a1. until next day at noon.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE Y¥ORD.
E. H. KELKOGG. . DWIGHT FOSTER.

A, T. GALT.
J. II. G. BERGNE.

Protocol No. 38.

Record of the Proceedings of the Fisheries Commission, at the Thirty-eighth
Conference, held at Halifax, Nova Scotia, on the 20th day of September, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read thc records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. - :

The examination of Mr. Attwood was resumed by Mr. Foster. Mr. S. R,
Thomson and Mr. Whiteway, by consent, cross-examined.

Mr. Barsillat Kemp, of Wellflect, Massachusetts, a master mariner and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 6, Appendiz L.)

The witness was examined by Mr. Foster.

The Commission adjourned at 4 ».y. till the next day at noon,

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT. ' )
J. II. G. BERGNE.

Protocol No. 39.

Record of the Proceedings of . the Fisheries Commission, at the Thirty-ninth
Conference, held at Halifax, Nova Scotia, on the 21st day of Scptember, 1877.

The Commission met at noon, as appointed. ,
. The three Commissioners, and thc Agents of the United States and.of Great
Britain respectively, were present. . .

By direction of the President, the Secrctary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.
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 The examination of Mr. Barzillai Kemp was: resumed by Mr. Foster. The
witness was cross-examined by Mr. Weatherbe.

_ _Mr. Nathaniel ‘Attwood was recalled, and handed in a statement of Bank
fishing-vessets belonging to Provincetown, Massachusetts.

Mr. Francis M. Freeman, of Provincetown, Massachusetts, a fish merchant and
outfitier, was called, and gave evidence on oath on matters connccted. with the
inquiry. (No. 7, Appendiz L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson. Mr. Whiteway further cross-examined the witness by consent.

Mr. Henry Cook, of Provincetown, Massachusetts, an owner of fishing-vessels
and outfitter, formerly a fisherman, was called, and gave evidence on oath on
matters connected with the inquiry. (No. 8, Appendic L) '

 The witness was cxamined by Mr. Foster, and eross-examined by Mr. Whiteway.

The Commission adjourned until the next day at noon.

(Signed) MATRICE DELFOSSE. (Signed) FRANCIS CLARE TFORD.
E. H. XELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BERGNE.

Protocol .No. 40.

Record of the Proceedings of the Fisheries Comnission, at the Fortieth Conference,

held at Halifax, Nova Scotia, on the 22nd day of September, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great.
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Con-
ference, which were approved, and signed by the Commissioners, the Sccretary, and
the Agents. ‘

My, Joshua Paine, of Provincetown, Massachusetts, a merchant, and President
of an Insurance Company, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 9, dppendiz L.}

The witness was examined by Mr. Dana, anu cross-examined by Mr. Davies.

My, Nathan D. Freeman, of Provincetown, Massachusetts, « merchant, was called,
and gave evidence on oath on matters connected with the inquiry.. (Ne. 10,
Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by
Mr, Weatherbe, : '

Myr. Bangs A. Lewis, of Provincetown, Massachusetts, a merchant and outfitter
of vessels, was next called, and gave evidence on oath on .matters connected with.
the inquiry.. (No..11, dppendiz L.) '

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

The Commission then adjourned until Monday, the 24th day of September, at
noon. :

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS.CLARE FORD.
E. H. KELLOGG. - DWIGHT FOSTER.

A. T. GALT.
J H. G. BERGNE.

[2801- G
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Protacol No: 41,

Record of the Proceedings of the Fisheries Commission, at the Forty-first Conference,
held at Halifax, Nova Scotia, on the 24th day of September, 1877.

The Commission met at noon, as appointed.. '

The three Commissioners, and the Agents of the United States and of Great
Britain vespectively, were present. ' '

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. James W. Graham, of Wcllfleet, Massachusetts, a master mariner and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 12, Appendiz L.) .

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

Mr. Foster then handed in a statement showing the number and tonnage of
vessels of the United States employed in the cod and mackerel fisheries from 1866 to
1876, ioclusive. (No. 2, dppendiz O.) :

AMr. Davies requested that similar returns might be produced, showing the
statistics for the vears 1856 to 1866.

M. Daniel C. Newcomb, of Wellfleet, Massachusetts, a master mariner and fisher-
man, was called, and gave cvidence on oath on maiters connected with the inquiry.

(No. 13, Apperdiz L.) .
'The witness was examined by Mr. Dana, and cross-examined by Mr. Wea-

therbe.

Afr. Moses Pettingell, of Newburyport, Massachusetts, Inspector of Customs, and
formerly a fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 14, Appendiz L.) , _

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Lsaiak C. Young, of Wellflect, Massachusetts, an octlitter of vessels, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 15,

Appendix L.) .
The witness was examined by Mr. Trescot, and cross-examined by

Mr. Weatherbe. .
Mr. Timothy A Daniels, of Wellfleet, Massachusetts, a fisherman, was ‘called,
and gave evidence on oath on matters connected with the inquiry. (No. 16, Appen-

dix L.)
The witness was examined . by Mr. Foster, and cross-examined by

Mr. Weatherbe. .

Mr. D. IV, Oliver, of Wellfleet, Massachusctts, a fisherman, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 17, dppen-
dir L)) :

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

The Commission adjourned till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE TFORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE.

Protocol No. 42.

Record of the Proccedings of the Fisheries Commission, at the Forty-second Coun-
ference, held at Halifax, Nova Scotia, on the 25th day of September, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
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rence, ‘which were approved, and signed by the ‘Commissioners, the Secretary, an d
the Agents .

M. George Friend, of Gloucester, Massachusetts, a .fisherman and sailmaker,
was called, and gave evidence on oath on matters connected with the inquiry.

(No. 18, dppendiz L.)
The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe, and, by consent, by Mr. Whiteway. o

Mr. Charles Henry Orne, of Gloucester, Massachusetts, a. master mariner and
fisherman, - was called, and gave evidence on oath on. mattels connected -with the
inquiry. (No. 19, Appcnde) ,

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies,
and, by consent, by Mr. Whiteway. :

Mr. Benjamin Maddocks, of Gloucester, Massachusetts, a fish- dealer was called
and gave evidence on oath on matters connecterd with the inquiry. (No 20, Appen-

diz L.)
The witness was cxamined by Mr. Dana, and cross~exammed by Mr. Doutre,
and, by consent, by Mr. Whiteway.

The Commission adjourned at 4 r.3t. until the next day at noon.
(Slgned) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT. :
J. H. G. BERGXNE.

Protocol No. 43.

Record of the Proceedings of the Fisheries Commlsslon, at the Fortv-thnd Con-
ference, held at Hahfa\ Nova Scotia, on the 26th day-of September, 1877.

The Commission met at noon, as appomted

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved and signed by the Comuwmissioners, the Secretary, and

the Agents. ,
" "Phe cross-examination of Mr. Maddocks was resumed by Mr. Whiteway.

' Mr. Andrew Leighton, of Gloucester, Massachusetts, a fisherman and member of
a fishing firm, was then called, and gave ev:dence on oath on matters connected with
the inquiry. (No. 21, Appcndw L))

The witness was examined by Mr. l*ostet and cross-e\ammed h) Mr. Davies.

- . .Mr. Dana then read affidavits made relativ e to the present inquiry by the
following persons : —
.. Mr. Christopher. C. Poole, of Gloucester, Massachusetts (No. 234, ‘Appen-
div M. ST
Vl)r Russell D. Terry, of Gloucester, Massachusetts. (No. 235, Appendiz M.)
. Mr. Wiiliam Herrick, of Swan’s Island, Maine. -(No. 236, Appendiz M.)
~ Mr. Thomas H. Whlte of Gloucester, Massachusetts. (No 237, Appendiz M.)
Mr. Charles Lee, of Gloucester Massachusetts. (No. 238, Appendiz M.)

[N.B.—233 United States affidavits had been already pnnted in Boston, but
not as yet submitted to the'Commission.]

The Commission adjourned at 4 r.u. till the ncxt day at noon.
(Signed) MAURICE DELTOSSE (Sloned) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT. -
J. H. G. BERGNE.
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. DProtocol No. 4.

Record of the Proceedings of the Fisheries'Commission, at the Fdrty—fourth'Con-
feren/'.:e, held at Halifax, Nova Scotia, on the 27th day of September, 1877.

The Commission met at noon, as appointed.

The thres Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. :

By direction of the President, the Secretary read the vecords of the last Cop-
ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Aaron Riggs, of Gloucester, Massachusetts, a master mariner and fisherman,
was called, and ‘gave evidence on oath on matters connected with the inquiry.
No. 22, Appendiz L.)

'The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

Mr. John J. Rouwe, of Gloucester, Massachusetts; a fisherman, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 23, Adppen-
diz L.) _— :

The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

Mr. Jokn H. Gale, of Gloucester, Massachusetts, a packer and Deputy Inspector
of Mackerel for the City of Gloucester, was called, and .gave evidence on oath on
matters connected with the inquiry. (No. 24, Appendiz L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

The Commission adjourned at 4-10 p.m. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

AL QAT :
J. H. G. BERGNE.

Protocol No. 45.

Record of the Proceedings of the Fisheries Commission, at the Forty-fifth Conference,
held at Halifax, Nova Scotia, on the 28th day of September, 1877.

The Commission met at noon, as appointed. ,

The three Coramissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read. the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. :

Mr. John 8. Exitt, of Bay of Islands, Newfoundland, a master mariner and dealer
in fish, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 25, Appendiz L.) ' o ' S

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies,
and, by consent, by Mr. Whiteway. o '

Mr. Davies requested permission to examinea witness on behalf of Her Majesty’s
Government. The request was granted, and™ | . . :

Mr. William B. Smith, of Cape Sable Island, Barrington, Nova Scotia, a master
mariner and fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 82, Appendiz F.) : )

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana,

Mr. William B. Smith was recalled, and pross-examined on certain points.

Mr. Benjamin F. Cook, of Gloucester, Massachusetts, Inspector of Customs, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 26,

Appendiz L.) .
The witness was examined by Mr., Trescot, and cross-examined by Mr. Davies.
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"Mr. Edwin Smith, of Gloucester, Massachusetts, a master mariner and fisherman,
was called, and gave evidence on-oath on matters connected with the inquiry.
(No. 21, Appende)

The witness was examined by Mr. Trescot, and cross-exammed by Mr. Davies.

The Commission adjourned at 4 .. till Monday, the ‘Ist day of October, at
noon.

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. . DWIGHT FOSIER. .

A. T. GALT. .
J. H. G. BERGNE.

Protocol No. 46.

Record of the Proceedings of the Fisheries Commission, at the Forty-sixth Confererice,
held at Hahfax, Nova Scotia, on the 1st day of October, 1877.

‘The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the Umted Statcs and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and sngned by the Commissioners, the Secretary, and
the Ageents.

Mr. Foster handed in a copy of the judgment of his Honour Judge Hazen in the
case of the “ White Fawn.” (No. [, dppendiz P.)

Mr. John Mclnnis, of Gloucester, Massachusetts, a master mariner and ﬁsher--
man, was called, and gave evidence on oath on matters connccted with the inquiry..
(No. 28, Appendz.z L))

The witness was exammed by Mr. Dana, and cross- exammed by Mr. Davies.

Mr. Joseph O. Procter, of Gloucester, Massachusetts, engaged in the fishing-
business, was then called, and gave evidence on oath on matters connected with the -
inquiry. (No. 29, Appendr:rL)

The witness was examined by Mr. Trescot, and cross-examined by Mr Davies, .
and re-examined by Mr. Foster.

The Commission then adjourned until the next day at noon.

(Signed) MAURICE DELFOSSE. (Sigred) FRANCIS CLARE TORD..
E. H. KELLOGG. ... DWIGHT FOSTER.
A. T. GALT. S
' J. H. G. BERGNE.

Protocol No. 47.

Record of the Proceedings of the Fisheries Commission, at the Forty- seventh Confe-
rence, held at Halifax, Nova Scotia, on the 2nd day of October, 1847

The Commnssnon met at noon, as appointed. '
The three Commissioners, and the Agents of the Umted States’ and of. Great
Britain respectively, were present. .
. By direction of the President, the Secretary read. the records of the last Confe-
rence, which were approved, and sn«rned by the -Commissioners, the Secretary, and
the Agents

Mr. Sydney Gardner, of Gloucester, Massachusetts, Inspectm of Customs, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 30,
Appendzx L.)

'The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

Mr. Stephen J. Martin, of Gloucester, Massachusetts, a master mariner and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 31, Appendw L.)
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N The witness was examined by ‘Mr. Dana, and cross-examined by Mr Wea-
therbe.

" Mr. Michael Macguley, of Gloucester, Massachusetts, a master mariner and fisher-
man, was called, and gave evidence on oath on matters connected with the i mqunr)
(No. 32, Appendw L.)

'The witness was examined by Mr. Foster, and cross-examined by Mr. Davies;
and, by consent, by Mr. Whiteway.

Mr. 8. J. Martin was recalled and re-examined by Mr. Dana. Mr. Weatherbe
cross-examined.

Mr. Ezra Turner, of Isle of Haut State of Maine, a ﬁsherman, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 33, Appen-
diz L.) '

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe.

The Commission adjourned at 4 p.u. until the next day at noon.

"o (Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. ‘ DWIGHT TOSTER.

A. T. GALT.
J. H. G. BERGXE.

. Protocol No. 48.

Record of the Proceedings of the Fisheries Commission, at the Forty-eighth Con-
. ference, held at Hahfax, Nova Scotia, on the 3rd day of October, 18 7.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Gxeat:
Brltam respectively, were present.
" "By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretar\,
and the Agents.

The cross-examination of Mr. Ezra Turner was resumed by Mr. Weatherbe. -

Mr. Samuel T. Rowe, of Gloucester, Massachusetts, a fisherman, was called,

and gave evidence on oath on matters connected with the inquiry. = (No. 34,

Appéndiz L.) :
The Witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Moses Tarr, of Gloucester, Massachusetts, a fisherman and fish merchant,
was called, and gave evidence on oath on matters connected with the inquiry.
{No. 35, lppendzxL)

The witness was examined by. Mr. Trescot, and cross-examined by
Mr. Weatherbe.

. Mr. Benjamin Ashby, Junr., of Noank, Connecticut, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 36,
ppendr:r, L.)
The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

“The Commission then adjourned till the next day at noon.

(ngned) MAURICE DELFOSSE. (Swned) FRANCIS. CLA_RE ZE‘ORD
. E. H. XELLOGG. DWIGHT FOSTER .
A. T. GALT.
~dJ. H. G, .BERGNE.
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Protocol No. 49. - -

Rerord of the Proceedings of the Fisheries Commission, at the Forty-ninth Ce
ference, held at Halifax, Nova Scotia, on the 4th day of October, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Greal
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Davies handed in reports, extracted from Canadian newspapers, of Judg-
ments delivered by Sir William Young, in the Vice-Admiralty Court of Halifax, on
the following cases:—

The “ Wampatuck,” 6th Dember, 1870. (No. 2, Appendiz P.)

The “ A. H. Wanson,” 10th February, 1871. (No. 3, Appendiz P.)

The « A. J. Franklin,” 10th Februoary, 1871. (No. 4, Appendiz P.)

The «J. H. Nickerson,” November, 1871. (No. 5, Appendiz P.)

Mr. Joseph F. Brown, of Gloucester, Massachusetts, a master mariner and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 37, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe,

Mr. Peter H. Mills, of Deer lsle, Maiune, a farmer and fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 38,
Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

Mr. William H. Macdonald, of Gloucester, Massachusetts, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 39,
Appendiz L.)

The witness was examined by Mr. T'rescot, and cross-examined by Mr. Whiteway.

Mr. William A. Dickey, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 40, Appendiz L.)
The witness was examined by Mr. Dana, and cross-examined by Mr. Doutre.

Mr. Alvarado Gray, of Brooksville, State of Maine, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 41,
Appendiz L.)

The 1witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe and by Mr. Whiteway. '

The Commission adjourned at 4 p.m. till the next day at noon.

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE.

Protocol No. 50.

<

Records of the Proceedings of the Fisheries Commission, at the Fiftieth Conference,
held at Halifax, Nova Scotia, on the 5th day of October, 1877. ‘

The Commission met at noon, as appointed. o -

The threc Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. o - .

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Robert H. Hulbert, of Gloucester, Massachusetts, a fisherman, and pilot of
the United States’ steamer “Speedwell,”” was called, and gave evidence on oath on
matters connected with the inquiry.  (No. 42, 4ppendiz L.)
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The witness was partially cxamined by Mr. Foster, who requested permission

to reserve the remainder of the examination until some fishermen at present in the
Port of..Halifax had given their testimony. .

. Mr. Castanus M. Smalley, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters counected with the inquiry. (No. 43, Appendiz L.)
The witness was examined by~ 'Mr. Dana, and cross-examined by
Mr. Weatherbe. b A

Mr. Edward A. Googins, of Portland, Maine, a fisherman, was ézﬂled, :ind gave
evidence on oath on matters connected with the inquiry. (No. 44, Appendiz L.)
The witness was examined by Mr, Dana, and cross-examined by Mr. Davies.

Mr. Isaac Burgess, of Belfast, Maine, a fisherman, was called, and gave evidence
on oath on matters connected with the inquiry. (No. 45, Appendiz L.).

The witness was examined by Mr. Foster, and . cross-examined by
Mr. Weatherbe. : : '

Mr. Charles H. Brier, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 46, Appendix L.)
The witness was examined by Mr. Trescot, and cross-examined by Mr. Doutre.

Mr. Dexter F. Walsh, of Belfast, Maine, a fisherman, was called, and gave
cvidence on oath on maiters connected with the inquiry. (No. 47, Appendiz L.)
The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Myr. Lawrence Londrigan, of St Mary’s Bay, Newfoundland, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 45,
Appendix L.) :

The witness was examined by Mr. Foster, and cross-cxamined by Mr. Davies.

Mr. Richard Hoplkins, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry- (No. 49, Appendiz L.)
The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

Mr. James O. Clark, of Belfaét, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 50, Appendix L.)
The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

"The Commission adjourned till Monday, the 8th October, at noon.
(Signéd) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
: E. H. KELLOGG.. DW;GHT FOSTER.

A. T. GALT.
' J. H. G. BERGNE.

AProtocol No. 51.

Record of. the Proceedings of the Fisheries Commission, at the Fifty-first Con-
7 ference, held at Halifax,Nova Scotia, on the 8th day of October, 1877,

;. 'The:Commission met at noon, as appointed. . - : ,

- - The threc-Commissioners, and the Agents of the United States and of Great
Britain respectivelv, were present. - )

By direction of the President, the Secretary read the records: of the last
Confercnce, which were approved, and signed by the Commissioners, the Secretary;,
and the Agents. o ' ‘ o '

7 "Mr. Foster presented to the Commissioners, and to the Agents of Great Britain,
covies of . 233 affidavits; on behalf of the United States, which had been printed in
Boston. (Appendiz M, 1 to 233.) '

The President inquired whether these affidavits were putin, without being read,
by consent of the Rritish side.

Permission was requested by Mr. Weatherbe to state next day what course the
British side desired to pursue in this respect.

The examination of Mr. Robert H. Hulbert was resumed by Mr. Foster., The
witness was cross-examined by Mr. Davies.

Mr. James Currie, of Pictou, Nova Scotia, a master mariner and fisherman, was
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called, and gave evidence on oath on matters connected with the inquiry. {No. 51,
Appendiz L.) , , ) : . L. :
' The witness was examined by Mr. Foster, and cross-examined by Mr. Thomson.

Mr. William Perry, of Sheet Harbour, Halifax, Nova Scotiz, a seaman and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 52, dppendir L.) : L

The witr.ess was examined by Mr. Dana, and cross-examined by Mr. Doutre.

Mpr. Thomas Warren, Deputy Collector of Customs, of Deer Isle, State of Maine,
and formerly a fisherman, was called, and gave cvidence on oath on matters con-
nected with the inquiry. (No. 53, Appendiz L.) :

The witness was cxamined by Mr. Dana, "and cross-examined by
Mr. Weatherbe. :

Mr, Wilford J. Fisher, of Eastport, Maine, Express and Commission Agent, was
called, and gave evidence on oath on matters connected with the inquiry, (No. 54,
Appendiz L.) '

. The witness was examined by Mr, Trescot.

The Commission adjourned at 4 ».a. till the next day at noon.

(Signed) MATURICE DELFOSSE. (Signed) FRANCIS GQLARE FORD.
. E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT. .
J. H. G. BERrRGXE.

Protocol No. 52.

Record of the Prcceedings of the Fisheries Commission, at the Fifty-second Cap-
ference, held at Halifax, Nova Scotia, on the 9th day of October, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the. Agents of the Unitcd States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. o

Mr. S. R. Thomson stated that Her Majesty’s Agent had no objection to the
affidavits on the part of the United States being filed without being read.

'The examiration of Mr. Wilford J. Fisher was resumed by Mr. Trescot. The
witness was cross-examined by Mr. 8. R. Thomson.

Mr. Joseph Lakeman, of Grand Manan, a fisherman, was called, and gave evidence
on oath on matters connected with the inquiry. (No.55, Appendiz L.) | .

The witness was examined by Mr. Trescot, and cross-examined by Mr. S, R.
Thomson. :

Mr. Sylvanus Smith, of Gloucester, Massachusetts, an owner of vessels and out-
fiter, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 56, Appendix L.) : S

The witness was examined by Mr. Foster.

The Commission adjourned until the next day at noon,
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

- A. T. GALT. .
J. H. G. BERGXNE.

[(280] ) Co st H
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Protocol No. 53.

Record of the Proceedings of the Fisheries Commission, at the Fifty-third Con-
ference, held at Halifax, Nova Scotia,on the 10th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.
. By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

* The examination of Mr. Sylvanus Smith was resumed by Mr. Foster.
The witness was cross-examined by Mr. Davies.

“Mr. Gilman 8. Williams, of Gloucester, Massachusetts, a police officer, and
formerly a-fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 57, Appendiz L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. S. R.
Thomson. :

- The Commission adjourned at 4 ».u. until the next day at noon.

(Signed) MAURICE DELFOSSIL. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. . DWIGHT YFOSTER.
A. T. GALT.
J. II. G. BERGNE.

Protocol No. b4.

Record of the Proceedings of the Fisheries Commission, at the Fifty-fourth
Conference, held at Halfax, Nova Scotia, on the 11th day of October, 1877.

The Commission met at noon, as appointed.

The threce Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the Presiden., the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The cross-examination of Mr. Williams was resumed by Mr. 8. R. Thomson.

Mr. David W. Low, of Gloucester, Massachusetts, postmaster, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 38,
Appendiz L.) '

The witness was examined by Mr. Dana.

The Commission adjourned at 4 p.yr. until the next day at noon.

- (Signed) MAURICE DELFOSSE, (Signed) FRANCIS CLARE FORD.
: E. H. XKELLOGG. . - : - DWIGHT FOSTER.
A. T. GALT.
J. H. BERGNE.

Protocol No. 55,

Record of the Proceedings of the Fisheries Commission, at the Fifty-fifth
Couference, held at Halifax, Nova Scotia, on the 12th day of October, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. . ) ,

By direction of the President, the Secretary read the records of the lasi
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. '

-
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The examination of Mr. David W. Low was resumed by Mr. Dana.
The witness was cross-examined by Mr. Davies.

The Commission adjourned at 4 p.., until Monday, the loth day of October, at
noon.

(Sloned) MAURICE ])ELFOSSE (Slo'ned) FRANCIS' CLARE FORD.
E. H. XELLOGG. - DWIGHT FOSTER '

A. T. GALT.

: J. H. G. BERGNE.

Protocol No, 56,

Record of the Proceedings of the Fisheries Commission, at the F ifty-sixth
Conference, held at Halifax, Nova Scotia. on'the 15th day of ()ctobex , 1877,

The Commission met at noon, pursuant to adjournment.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of tho last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents,

The cross.cxamination of Mr, David W, Low was resumed by Mr. Davies and
by Mr. Whiteway. '

The witness was re-examined. by Mr. Dana, and again cross- exammed by
Mr. Davies and by Mr. Whiteway.

Mr, Dana and Mr. Foster then read affidavits made relative to the present
inquiry by the following persons:—

Mr. Joseph McPhee, of G loucester, Massachusetits. (No 239, Appendiz M)

Mr. William Parsons, of Gloucester, Massachusetts. (No. 240, Appendiz i)

Mr. Solomon Pool, of Gloucester, Massachusetts. (No. 241, Appendw M)

Mr. Benjamin Swnm, of Gloucester, Massachusetts. (IVo. 242 Appendiz M.)

Mr. Charles F. Carter, of Gloucester, Massachusetts. (No. 243 Appendiz M.) .

The Commission then adjourned until next dayat noon.

(Signéd) MATURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. ~ DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGYE.

Protocol No 57.

Record of the Proceedings of the TFisheries Commission, at the Fifty-seventh

Conference, held at Hahi‘a\ Nova Scotia, on the 16th da) of October, 1871.

The Commission met at noon, as appomted

The three Commissioners, and the Agents of the Uniied States and of Gleat
Britain respectively, were present.

By dircction of the President, the Sceretary read the’ records -of the last
Conference, which were approved, and signed by the Commxssmners, the Sccnetary
and the Agents.

Mr. Eliphalet W. French, of Emstpoxt Maine,. a fish merchant, was called, and
gave evidence on oath on matters connected with the inquiry. (No 59, Appendw .)

The witness was examined by Mr, T'rescot, and cross. e\ammed by Mr. S, R.
Thomson. : :

Mr. Foster then read affidavits made relative to the prcsent lnquuy by the
following persons:—
Mr. Winthrop Thurston, of Rockport, Massachusetts. (No. 244, Appendir 3M.)
Mr. James A. Colson, of Glouccstex Mussachusetts. (No. 245, Appendzx M)
Mr. Henry G. Coas, of Gloucester, Massachusetts. (No. 246, Appendzx M)
Mr Joseph J. Tupper, of GthCCSlel Massachusetts. (No. "47 Appendiz M.)
H2

(220]
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Mr. William Davis, of Gloucester, Massachuselts, a master mariner and fisher-
man, was called, and gave evidence on oath on matiers connected with the inquiry.
(No. 60, Appendiz L.) e ' : : L

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr, William O. Cook, of Gloucester, Massachusetts, a fisherman, was called,
and  gave evidence on oath on matters connected with the inquiry. (No. 61,
Appendiz L.) R

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.)

Mr., Edwaerd Hili, of Gloucester, Massachusetts, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 6%,
Appendiz L.) : _

The witness was examined by Mr. Foster, and cross-examined by:Mr. 8. R,
Thomson. ' '

Mr. John Conley, of Rockport, Massachusetts, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 63,
Appendiz L.) '

The witness was examined by Mr. Dana, and cross-examined by Mr. Davies,

Mr. John C. Knowlton, of Rockport, Massachusetts, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No 64,
Appendiz L.) g

The witness was examined by Mr. Foster, and cross-cxamined by Mr. S. R.
Thomson. . -

The Commission then adjourned till the next day at noon.

(Signed) MAURICE DELFQSSE. (Signed) FRANCIS CLARE FORD.
: E. H. XELLOGG. : DWIGHT FOSTER.

A. T. GALT. - : :

J. . G. BERGNE.

Protocol No. 58.

Record of the Proceedings of the Fisheries Commission, at the F ifty-eighth
Conference, held at Halifax, Nova Scotia, on the 17th day of October, 1877.

The Commission met at noon, as appointed.
" The three Commissioners, and the Agents of tbe United States and of Great
Britain respectively, were present. o
By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. _

My, James H. Mé/?‘ick, of Boston, engaged in the fishing business, was called,
and gave evidence on oath on matters connccted with the inquiry. (No. 65,
Appendiz L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Foster then read an affidavit made relative to the present inquiry by
Mr. Hanson B, Joyce, of Swan’s Island, Maine. (No. 248, Appendiz M.)

Mr. Chresten Nelson, of Gloucester, Massachusetts, a fisherman and sailmaker,
was called, and gave evidence on oath on matters connected with the inquiry.
(No. 66, Appendiz L.) ‘ ' .
: The witness was examined by Mr. Dana, and cross-examined by Mr. S. R.
Thomson.

My, James W. Pattillo, of North Stoughton, Massachusetts, a retired fisherman,
was called, and gave evidence on oath on matters connected with the inquiry.
(No. 67, Appendiz L.)

The witness was examined by Mr. Trescot.

The Commission adjourned at 4:15 ».). until next day at noon.

(Signed) -MAURICE DELFOSSE. (Signed) ¥FRANCIS CLARE FORD.
_ E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT. S
J. H. G. BERGNE.
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Protacol No. 59.

Record of the Proceedmgs of the Fisheries Commission, at the TFifty-ninth
Conference, held at Halifax, Nova Scotia, on the 18th day of October, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents,

The examination of Mr. James W Pattillo was resumed bv Mr. Trescot The
witness was cross-examined by Mr. S. R. Thomson.

Professor Spencer F. Baird, Assistant Secretary of the Smlthsoman Institute at
Washington, and United States’ Commissioner of Fish and Flshenes, was then
called, and’ gave evidence on oath on matters connected with the inquiry. - (INo. 68,
Appendw L.) .

The witness was examined by Mr. Dana.

'The examination of Professor Baird was interrupted, in order to call a witness
at prescat in Halifax harbour. »

Mr. William J. Nass, a master mariner and fisherman, of Chester,. Nova Scotla,
a naturalized citizen of the United States, was called, and gave evidence on oath on
matters connected with the inquiry. (No 69, Appendzx L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

The Commission then adjourned until the next day at noon.
(Signed) MAURICE DELFOSSE. (Sloned) FRAXNCIS CLARE FORD.
E. H. KXELLOGG. DWIGHT FOSTER.

A. T. GAILT.
J. H, G. BERGNE.

Protocol No. 60.

Record of the Proceedings of the Tisheries Commission, at the Sixtieth Conference,
held at Halifax, Nova Scotia, on the 19th day of October, 1877,

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the-Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents

The examination of Professor Baird was resumed by Mr. Dana. -: The witness
was cross-examined by Mr. 8. R. Thomson and by Mr. Whiteway. .

Myr. Howard M. Churchill, of Rustico, Prince Edward Island, an Umted States
citizen, fish merchant, was called and gave evidence on oath on matters connected
with the i inquiry. (No. 70, Appendw L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davnes

My Isaac C. Hall, of Winthrop, Massachusetts, and of Charlotte Town, Prince
Edward Island, a fish merchant, was called, and gave evidence on oath on.matters
connected with the i inquiry. (No 71, Appendiz L.)

The witness was examined by Mr. Foster, and cross- evammed by Mr, Davxes

The Commission adjourned at 510 p.a. until Monday, the-22nd October, at
noon.

. (Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. : DWIGHT FOSTER.

A. T. GALT.
o J. H. G. BERGNE.
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‘Protocol No. (1.

Record of the Proceedings of the Fisheries Commission, at the Sixty-first Conference,
' held at Halifax, Nova Scotia, on the 22nd day of October, 1877,

The Commission met at noon, as appointed. :

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. :

By direction of the President, the .Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Walter M, Falt, of Gioucester, Massachusetts, engaged in the fishing
business, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 72, Appendiz L.)

T The wifness was examined by Mr. Trescot, and cross-examined by Mr. S, R.
omson.

Mr. Charles H. Pew, of Gloucester, Massachusetts, a partner in the firm of John
Pew and Sons, engaged in the fishing business, was called, and gave evidence on
oath on matters connected with the inquiry. (No. 78, Appendiz L.)

The witness was examined by Mr. Foster, and ctoss-examined by Mr.-Davies,

Mr. George W. Plumer, of Gloucester, Massachusetts, a commission merchant
and fish dealer, was called. and gave evidence on oath on matters connected with the
inquiry. (No. 74, Appendiz L.) ' ‘

" The witness was examined by Mr. Dana.

The Commission adjourned at 4°15 .31 until the next day noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE TORD.
E. H. KELLOGG. . DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGYE.

Protocol No. 62.

Record of the Proceedings of the Fisheries Commission, at the Sixty-second Confe-
rence, held at Halifax, Nova Scotia, on the 23rd day of October, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary rcad the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

The examination of Mr. George W. Plumer was resumed by Mr. Dana. The
witness was cross-examined by Mr. Weatherbe.

Mr. James A. Pettes, of Grand Manan, an hotel-keeper and fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No, 75, 4ppen-
diz L.) : 4
The witness was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson.

Mr. Joseph Rowe, of Gloucester, Massachusetts, an owner and fitter of fishing
vessels, was called, and gave evidence on oath on matters connected with the inquiry,
(No. 76, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Roger W. Wonson, of Gloucester, Massachusetts, cngaged in the fishing busi-
ness, was called, and gave evidence on oath on matters connected with the inquiry,
(No. 77, Appendiz L.)
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The witness was examined by Mr. Dana, and cross-examined by Mr. S. R,
Thomson. '

The Commission then adjourned until next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE.

.Protoco.l No. 63.

Record of the Proceedings of the Fisheries Commission, at the Sixty-third Conference,
held at Halifax, Nova Scotia, on the 24th day of October, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Conte-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. .

My, Fitz J. Babson, Collector of Customs at Gloucester, Massachusetts, was called,
and gave cvidence on oath on matters connected with the inquiry. (No. 78. dppen-
diz L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

Mr. Babson produced a statement collected by Inspector Blatchford of the results
of fishing operations of certain Gloucester firms.

Upon the presentation of this paper, objection was made by Messrs. Thomson
and Davies to its being received, upon the ground that the statements therein
included were not sworn to. '

Mr. Foster submitted that, under the Treaty, he had the right to file this return
as evidence, to go for what it was worth before the Commissioners.

The Commissioners so decided, and the paper was accordingly filed. (No. 4,
Appendiz 0.) ,

Mr. Foster then filed thirty-two affidavits made by various persons relative to
the present inquiry. (Nos. 249 to 280, inclusive, dppendiz M.) -

Mr. Foster also handed in astatement of the mackerel inspected at Portsmouth
and Newcastle for the years 1869 to 1877, inclusive. (No. 5, dppendiz O.)

Also a summary of the Annual Returns of the Inspector-General of Fish for the
State of Maine, for the years 1866 to 1873, inclusive. (No. 6, Appendiz 0.)

Mr. Foster then stated that the Case of the United States was now closed, with
the exception of certain returns of the Inspector-Gencral of Fish of Massachusetits,
which by agreement were to be introduced when received.

Mr. Daniel M. Browne, of Halifax, Nova Scotia, a retired Navigating Lieutenant
of the Royal Navy, and now a Clerk in the Marine and Fisheries Department of
Canada, was then called on behalf of Her Majesty’s -Government, and gave
cvidence on oath on matters connected with the inquiry. (No. 83, Appendiz F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster. - :
This closed the direct evidence on behalf of Her Majesty’s Government.

The Commission then adjourned until the next day at noon.

(Signed) MAURICE DELIOSSE. (Signed) TRANCIS CLARE FORD.
E. H. KELLOGG. - . DWIGHT IFOSTER.
A. T. GALT. .

el

J. H. G. BERGNE.
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Protocol No. 64.,

Record of the Proceedings of the Fisheries Commission, at the Sixty-fourth Confe-

rence, held at Halifax, Nova Scotia, on the 25th day of Octcber, 1877,

. The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. ‘ 4

The rebuttal evidence on behalf of Her Majesty’s Government was commenced.

Mr. Henry Youle Hind, M.A., of Windsor, Nova Scotia, was called, and
gave cvidence on oath on matters connected with the inquiry. (No. 1, Appen-
diz Q.)

The witness was examined by Mr. 8. R. Thomson and by Mr. Whiteway.

The Commission then adjourned till next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. DWIGHT FOSTER.
A. T. GALT. .
J. H. G. BERGNE. *®

Protocol No. 65.

Record of the Proceedings of the Fisheries Commmission, at the Sixty-fifth Confe-
rence, held at Halifax, Nova Scotia, on the 26th day of October, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. .

By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

The examination of Mr. Henry Youle Hind was resumed by Mr, Whiteway.
The witness was cross-examined by Mr. Dana and Mr. Foster.

Mr, Whiteway then read an affidavit made relative to the present inquiry by
Mr. Thomas Rumsey, of St. John’s, Newfoundland. (No. 1, Appendiz Q.)

Mr. Foster filed a copy of an insurance policy in the Gloucester Mutual Fishing
Insurance Company, accompanied by the bye.laws cf the said Company. (Nos. 1
and 2, Appendiz R.) .

Mr. Foster also filed, by consent, a copy of a fishing shipping paper. (No. 3,
Appendiz R.) .

And presented returns of the mackerel inspected in the State of Massachusetts
for several years. -

(A summary of these will be found in No. 7, Appendiz 0.)

The Commission then adjourned till Thursday, the 1st November, at noon.

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. | DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 66.

* Record of the Proceedings of the Fisheries Commission, at the Sixty.sixth Confe.
rence, held at Halifax, Nova Scotia, on the 1st day of November, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. , '

By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.
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Mr Whiteway read affidavits made relative to the present inquirv by the
following persons, resident in Newfoundland -

Mr. Robert Inkpen, of Burin. (No. 2, Appendiz Q)

Mr. Stephen Power, of Placentia. (No '3, Appendiz Q) S

Mr. Stephen Fiander, of Coomb’s Cove, (No 4, Appendiz 'Q.)

Mr. Phlllp Thornhill, of Anderson’s Cove. (No. 5, Appendiz Q.)

Mr. George Rose, of Jersey Harbour. .(No. 6, Appendiz Q.)

Mr. Maurice Bonia, of Placentia. (No 7, Appendw Q).

Mr. Humpbhrey Sullivan, of Placentia. (No. 8 , Appendiz Q.)

Mr. Doutre then.stated that the Case of Her MaJesty s Government was now
altogether closed.

Mr. Foster stated that he hoped to be prepared toaddress the Court on Monday,
the 5th November, and ‘the Comimission accordingly adjourned until that day at
noon.

(Signed) MAURICE DELFOSSE. (Slgned) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT I“OSTER
A T. GALT.
J. H. G. BERGNE.

Proiocol No. 67

Record of the Proceedings of the Fisheries Commlssron, at the Sixty-seventh Confe-
rence, held at Hahfax, Nova Scotla, on the 5th day of November, 187 1.

The Commission met at noon, pursuant to adjournment.

The three Commissioners, and the Aoents of the United States and ‘of 'Great
Britain respectively, were present..

By direction of the President, the Secretary read the records of ‘the last Confe-
rence, which were approved, angd blgned by the Commlssmners, the’ Secretary, and
the Ag’ents

Mr. Foster commenced the Closing Argument on- ‘behalf of the Umtcd States.
(No. 4, Appendiz J.)

The Commission adjourned at 3:30 p.y. until the next day at noon.

(Signed) MATURICE DELFOSSE. (Slgned) FRANCIS CLARE FORD
E. 'H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGXNE.

Protocol No. 68.

Record of the Proceedings of the Fxsherxes Commission, at the Sxxty-enghth Confe-
rence, held at Halifax, Nova Scotla, on the 6th day. of - November 1877 .

The Commission met at noon, as appomted

The three Commissioners, and the Agents of the United States and: of- (rreat
Britain respectively, were present.

By direction of the” Presrdent, ‘the Secretary read the recordb ‘of the last Confe-
rence, which ‘were appro»ed and signed by the Commxssnoners, the Secretary, and
the Agents.

Mgr Foster resumed his address left unfinished the previous day.

On the conclusion of his "$peéch,"Mr. Foster requested . permission to be absent
for a few days on urgent private affairs. ‘He suggested that during his absence the
records should be signed on his behalf by Mr. R.. H. Dana, J unr. .

The-proposal was accepted by: the Commissioners. - - ' -

The Commission then adJourned until Thursday, the 8th 1\ vember, at noon.

(Signed) .MAURICE. DELFOSSE. (Signed) I"RAN CIS. CLA.RE FORD
E. H..XELLOGG. DWIGHT FOSTER

AT GALL. -
J. H. G. BeReNE, S
[280] | I
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Protocol No. 69.

Record of the Proceedings of the Fisheries Commission, at the Sixty-ninth Confe-
rence, held at Halifax, Nova Scotia, on the 8th day of November, 1877.

The Commission met at noon, as appointed.

"The three Commissioners, and the Agents of the United States (Mr. R. H. Dana,
Junr,, acting) and of Great Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Confe-
rﬁnce, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. :

I\%r. Trescot addressed the Commissioners in continuation of the closing argu-
ments on behalf of the United States. (No. 5, Appendiz J.)

On the conclusion of Mr. Trescot’s address, the Commission adjourned until the
next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A, T. GALT. :
J. H. G. BeRGNE.

" Protocol No. T0.

Record of the Proceedings of the -Fisheries Commission, at the Seventieth Con-
ference, held at Halifax, Nova Scotia, on the 9th day of November, 1877.

The Commission met at noon, as appointed. ;

The three Commissioners, and the Agents of the United States (Mr.-R. H. Dana,
Junr,, acting) and of Great Britain respectively, were present.

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by thé Commissioners, the Secretary,
and the Agents. :

" Mr. Dana addressed the Commissioners in continuation of the closing arguments
on behalf the United States. (No. 6, dppendiz J.)

The Commission adjourned at 4 r.M. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
* E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
J. H. G. BERGNE.

Protocol No. 71.

Record of the Proceedings of the Fisheries Commission, at the Seventy-first Con-
ference, held at Halifax, Nova Scotia, on the 10th day of November, 1877,

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States (Mr. R. H.
Dana, Junr., acting) and of Great Britain respectively, were present.

By direction of the President, the Secretary read the records of the last Con-
ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. '

D%.r. Dana resumed his speech left unfinished the previous day.

This concluded the final arguments on behalf of the United States..

Mr, Thomson then stated that the British Counsel would be :prepared to
commence the closing arguments on behalf of Her Britannic Majesty’s Government
on Thursday, the 15th November ; and the Commission accordingly adjourned until
that day at noon. '

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. ‘DWIGHT POSTER.

A. T. GALT.
: J. H. G. BERGNE.
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Protocol No. 72.

Record of the Proceedings of the Fisheries Commission, at the Seventy-second
Conference, held at Halifax, Nova Scotia, on the 15th day of November, 1877.

The Commission met at noon, as appointed.

The three Commissioners, and the Agents of the United States (Mr. R. H.,
Dana, Junr,, acting) and of Great Britain respectively, were present. .

By direction of the President, the Secretary read the records Jof the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. ) B

Mr. Whiteway commenced the closing arguments on behalf of Her Britannic
Majesty’s Government. (No. 7, Appendiz J.) :

The Commission then adjourned until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. A. XELLOGG. DWIGHT FOSTER.
A. T. GALT. )
J. H. G. BERrGNE.

Protocol No. 78.

Record of the Proceedings of the Fisheries Commission, at the Seventy-third Con-
ference, held at Halifax, Nova Scotia, on the 16th day of November, 1877.

The Commission met at noon, as appointed. ,

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. '

By direction of the President, the Secretary read the records of the last Con-
ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents. ‘

l\%r. Doutre addressed the Commission in continuation of the closing arguments
on behalf of Her Majesty’s Government. (No. 8, Appendiz J.)

The Commission adjourned until Saturday, the 17th November, at 3 p.m.

- (Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. XELLOGG. DWIGHT FOSTER.
A. T. GALT.
J. H. G. BERGNE.

Protocol No. 74

Record of the Proceedings of the Fisheries Commission, at the Seventy-fourth -
Conference, held at Halifax, Nova Scotia, on the 17th day of November, 1877.

The Commission met at 3 ».m., as appointed.
The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. : 4
By direction of the President, the Secrctary read the. records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents. _ .
Mr. Doutre resumed his speech left unfinished the previous day.

The Commission adjourned at 420 p.m., until Monday, the 19th of November,
at noon.

(Signed) MATURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT. : :
J. H. G. BERGNE.
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Protacol No. 75.

Record of :the Proceedings of the Fisheries "Commission, at -the Seventy-fifth Con-
ference, held at Halifax, Nova Scotia, on the 19th day of November; 1877.

The Commission met at noon, as appointed. : -

The three Commissioners, and the Agents of the United States and of ‘Great
Britain respectively, were present. .

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary, .
and the Agents.

- Mr. S. R. Thomson addressed the Commissioners in continuation .of the
closing arguments on behalf of Her Britannic Majesty’s Government. (No: 9,
Appendiz J.) ‘

The Commission adjourned at 4 p.a. until the next day at noou. ,

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FCRD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT. ,
J. H. G. BERGNE.

Protocol No. .76.

Record of the Proceedings. of the Fisheries Commission, at the Seventy-six Con
ference, held at Halifax, Nova Scotia, on the 20th day of November, 1877.

The Commission met at noon, as appointed. L

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. )

By direction of the President, the Secrctary .read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents, ' '

Mr. 8. R. Thomson resumed his address left unfinished the previous day.
The Commission adjourned until the next day at 11 a.x.

(Signed) MAURICE DELFOSSE. (Signed) -FRANCIS CLARE FORD.
E. H. KELLOGG. x DWIGHT FOSTER.

A. T. GALT. ' ‘ '

J. :H. G. BERGNE.

Piotocol No. 11.

Record . of the Proceedings of the Fisheries Commission, at the Seventy;seirenth

- Conferencs, held at Halifax, Nova Scotid, on the 21st day of November, 1877.

The Commission met at 11 a.m., as appointed. . o

The three Coimissioners, and the Agents of the United States and of ‘Great
Britain respectively, were present. .~ . . . . .. Lo

By direction of the President, the Secretary read the records of the last Con-
ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents, . . . ‘ o ’

Mr. S. R. Thomson resurned his address left unfinished the previous day; and
on its conclusion stated that the Case on behalf of the United States having been
concluded, that of Her Majesty’s Government was now finally closed.

The President then requested the Secretary to enter on the minutes that the
Commissioners desired to record their thanks to Mr. Bergne for his services as
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Secretéry to the Commission; and their sense of the zeal, intelligence, and accuracy
which had marked the discharge of his duties. :
The Commission adjourned until Friday, the 23rd November, at 2 p.u.

(Signed) MATURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.

A. T. GALT.
. J. H. G. BERGNE.

Protocol No. 8.

Record of the Proceedings of the Fisheries Commission, at the Seventy-eighth
Conference, held at Halifax, Nova Scotia, on the 23rd day of November, 1877.

The Commission met at 2 p.a1., pursuant to adjournment.

The three Commissioners, and the Agents of the United States and of Great
Britain respectively, were present. :

By direction of the President, the Secretary read the records of the last
Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The President first expressed the thanks of the Commissioners to Mr. Foster
and to Mr. Ford for the able manner in which they had conducted the proceedings,
and his best wishes for the welfare of all those who had been connected with the
inquiry. '

d T{le President then read the following Award :—

“ The undersigned Commissioners appointed under Articles XXII and XXIII
of the Treaty of Washington of the 8th May, 1871, to determine, having regard to
the privileges accorded by the United States to the subjects of Her Britannic
Majesty, as stated in Articles X1X and XXI1 of said Treaty, the amount of any
compensation which in their opinion ought to be paid by the Government of the
United States to the Government of Her Britannic Majesty, in return for the
privileges accorded to the citizens of the United States, under Article XVIII of the
said Treaty ; . '

“ Having carefully and impartially examined the matters referred to ‘them
according to justice and equity, in conformity with the solemn declaration made
and subscribed by them on the fifteenth day of June, one thousand eight hundred
and seventy-seven;

““ AWARD THE SUM OF FIVE MILLIONS FIVE HUNDRED THOUSAND DOLLARS, IN
eoLD, to be paid by the Government of the United States to the Government of
Her Britannic Majesty, in accordance with the provisions of the said Treaty.

“Signed at Halifax, this twenty-third day of November, one thousand eight
hundred and seventy-seven.

(Signed) “ MAURICE DELFOSSE.
“A. T. Gart.”

¢ The United States’ Commissioner is of opinion that the advantages accruing to
Great Britain under the Treaty of Washington are greater -than the advantages
conferred on the United States by said Treaty, and he cannot therefore concur in
the conclusions announced by his colleagues.

« And the American Commissioner deems it his duty to state further that it is
questionable whether it is competert for the Board to make an award under the
Treaty, except with the unanimous consent of its members. :

' (Signed) “E. H. Kr1Loge,

* Commissioner.”

Mr. Foster then addressed the Commission as follows :—

« Gentlemen of the Commission,

“] have no instructions from the Government of the United States as to the
course to be pursued in the contingency of such a result as has just been
announced.

< But if I were to accept in silence the paper signed by two Commissioners, it
might lEe cljximed hereafter that, as Agent of the United States, I had acquiesced in

280 I*
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treating it asa valid Award. Against such an inference it seems my duty to guard.
-1 therefore make this statement, ‘which I desiré to have _plap'ed upon 'recqrd&" .

Mr. Kellogg next expressed his thanks, and those of Sir A. T. Galt, to
M. Delfosse, for. the ‘manner in which he had fulfilled the duties of President of

the.Commission.
The President then announced that the Commission was adjoarned sine die.

(Signed) MAURICE DELFOSSE.  (Signed) FRANCIS CLARE FORD.
E. H KELLOGG. DWIGHT FOSTER.

A. T. GALT.
) J. G. H..BerayNB~
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Introduction,

IN laying the case of Her Majesty’s Government before the Commissioners, it
will be desirable to commence by a brief history of the Fisheries Question since the

" outbreak of the War of Independence in 1775.

Nerotiations in
1783.

Treaty of Paris,
September 3, 1783,

Riurhts seeured to
United States' sub.
jeets by Treaty of
1783.

Outbreak of war
of 1812,

’Negotiations at
Ghent, 1814,

Before the commencement of this war all British colonists enjoyed equal
privileges in matters connected with fishing, but at its close, and on the conclusion
of peace, it became a question how far such privileges should be restored to those
who had separated from the British Crown., The matter was very fully discussed
in the negotiations which preceded the Treaty of the 3rd September, 1783, and
though Great Britain did not deny the right of the American citizens to fish on the
Great Banks of Newfoundland, or in the Gulf of St. Lawrence, or elsewhere in the
open sea, she denied their right to fish in British waters, or to land in British
territory for the purpose of drying or curing their fish. A compromise was at
length arrived at, and it was agreed that United States’ fishermen should be at
liberty to fish on such part of the coast of Newfoundland as British fishermen could
use, but not to dry or cure their fish on that Island; and they were also to be
allowed to fish on the coasts, bays, and creeks of other British possessions in North
America, and to dry and cure their fish in any of the unsettled bays, harbours, and
creeks of Nova Scotia, the Magdalen Islands, and Labrador, so long as they should
remain unsettled; but so soon as any of them became settled, the United States’
fishermen were not to be allowed to use them without the previous permission of
the inhabitants and proprietors of the ground. .

ol The IlIrd Article of the Treaty of Paris of the 3rd September, 1783, is as
ollows :—

“ It is agread that the people of the United States shall continue to enjoy ummnolested the right to
take fish of every kind on the Grand Bank and on all the other banks of Newtoundland ; also in the Gulf
of St. Lawrence, and at all other places in the sea, where the inhabitants of both countries used at any
time heretofore to fish; and ulso that the inhabitants of the United States shall have liberty to take
fish of every kind on such part of the coast of Newfoundland as British tishermen shall use (but not to
dry or cure the same on that Island), and also on the coasts, luys aud creeks of all other of His
Britannic Majesty’s Dominions in America ; and that the American fishermen shall have liberty to dry
and cure fish in any of the unsettled bays, harbours and creeks of Nova Scotia, Magdalen Islands, and
Labrador, so long as the same shali remain unsettled ; but so soon as the sane, or either of them, shall
be settled, it shall not be lawful for the said fishermen to dry or cure fish at such Settlement without a
previous agreement for that pwrpose with the inhabitants, proprietors, or possessors of the ground.” .

It should, however, be observed that the rights conceded to the United States’
fishermen under this Treaty were by no means 30 great as those which, as British
snbjects, they had enjoyed previous to the War of Independence, for they were not
to be allowed to land to dryv and cure their fish on any part ot ‘Nawfoundland, and
only in those parts of Nova Scotia, the Magdalen Islands, and Labrador, where no
British Settlement had been or might be formed, expressly excluding Cape Breton,
Prince Edward Island, and other places. :

So matters stood until the war of 1812 broke out, when, of necessity, the right
of American citizens to fish in British waters, and to dry and cure their fish on
British territory, terminated. In the course of the negotiations which preceded the
Peace of 1814, this question was revived, and the alleged right of American citizens
to fish and cure fish within British jurisdiction was fully gone into by the British
and American Commissioners, who were assembled at Ghent for the purpose of
drawing up the Articles of Peace. At that time, however, the circumstances had
very cousiderably changed since the Treaty of 1783 had been concluded. The
British North American possessions had become more thickly populated, and there
were fewer unsettled bays, harbours, and creeks in Nova Scotia than formerly.
There was consequently greater risk of collision between British and American
interests ; and the colonists and English merchants engaged in the fisheries
petitioned strongly against a renewal of the privileges granted by the Treaty of
1783 to the American fishermen. :

It was under these circumstances that the negotiations for peace were entered
into. At the first meeting, which took place on the 8th August, 1814, the
British Commissioners stated ¢ that the British Government did not intend to
grant to the United States’ gratuitously the privileges formerly granted to them by
Treaty, of fishing within the limits of British territory, or of using the shores of
the'British territories for purposes connected with the fisheries,” They contended
that the claim advanced by the United States of immemorial and prescriptive right
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was quite untenable, inasmuch as the inhabitants of the United States had, until

quite recently, been British subjects, and that the rights which they possessed

formerly as such could not be continued to them after they had become citizens of

an independent Stute. ‘ o : '
After much discussion, it was finally. agreed to omit all mention of this question Signature of Treaty

from the Treaty, which was signed at Ghent on the 24th December, 1814, and which of Ghent, 1814.

contains no reference to the Fisheries Question. ' .
Orders were now sent out to the Governors of the British North American

Colonies not to interfere with citizens of the United States engaged in fishing on

the Newfoundland Banks, in the Gulf of St. Lawrence, or on the high seas, but to

prevent them from using the British territory for purposes connected with the

fishery, and to exclude their fishing-vessels from the harbours, bays, rivers, and

creeks of all Her Majesty’s possessions. Orders were also given to the British

naval officers on the Halifax station to resist any encroachment on the part of

American fishermen on the rights of Great Britain. The result was the capture

of several American fishing-vessels for trespassing within British waters; and. the

President of the United States, in 1818, proposed to the Prince Regent that negotia-

tions should be opened for the purpose of settling in an_amicable manner disputed

points which had arisen connected with the Fisheries. Commissioners were

accordingly appointed by both parties to meet in London, and the Convention of Signature of Con-

20th October, 1818, was eventually signed. , v . vention of 1818,
Article I of this Convention is in these words:—

“Whereas differences have arisen respecting the liberty claimed by the United States for the
inhabitants thereof to take, dry, and cure fish on certain coasts, bays, barbours and creeks of His
Britannick Majesty’s dominions in Americs, it is agreed between the High Contracting Parties that the
inhabitants of the said United States shall have, for ever, in common with the subjects of His
Dritannick Majesty, the liberty to take fish of every kind on that part of the southern coast of New-
foundland which extends from Cape Ray to the Rameau Islands, on the western and northern coast of
Newfoundland, from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands,
and also on the coasts, bays, harbours and creeks from Mount Joly, on the southern coast of Labrador,
to-and through the Stiaits of Belle Isle, and thence northwardly indefinitely along the coast, without
prejudice, however, to any of the exclusive rights of the Hudson Bay Company ; and that the American
fishermen shall also have liberty, forever, to dry and cure fish in any of the unsettled bays, harbours,
and creeks of the southern part of the coast of Newfouncland, hereabove deseribed, and of the coast of
Labrador; but so soon as the same or any portion thereof shall be settled, it shall not be lawful for the
said fishermen to dry or cure fish at such portion so settled, without previous agreement for such pur-
pose with the inhabitants, proprietors, or possessors of the ground. And the United States hereby
renounce forever any liberty heretofore enjoyed or claimed by the inhabitants thereof, to take, dry, or
cure fish on or within three marine miles of any of the coasts, bays, creeks, or harbows, of His
Britannick Majesty’s dominions in America not included within the above-mentioned limits. Provided,
bowever, that the American fishermen shall be admitted to enter such bays or harbpurs for the purpose
of shelter, and of repairing damages therein, of purchasing wood, and of obtaining water, and for no
other purpose whatever. . But they shall be under such restrictions as shall be necessary to prevent

their taking, drying, or (E}m'ng fish therein, or in apy other manner whatever abusing the privileges
hereby reserved to them.” -

Subsequent to the conclusion of this -Convention, in consequence of numerous
complaints on the part of Her Mgjesty’s Government of encroachments on their
waters by American fishermen, the United States’” Government issued a notice
warning their subjects that they were *to observe strictly the limits assigned for
taking, drying. and curing fish by the fishermen of the United States, under the Ist
Article of the Convention of the 20th October, 1818,” a copy of which was annexed
to the Circular Notice. ., ' ' o T .

~This was the state of affairs until the year 1847, when, in consequence of a3 Negotiations for

Petition addressed to the Queen by the Canadian Parliament, negotiations were, Reciprocity, 1547
opened between the two Governments for the establishment of reciprocal free trade

between Canada and:the United States; and on the 1st of November, 1849,

Sir H.-Bulwer, who was then about to proceed to Washington as British Minister,

was authorized to enter into a negotiation- by which access to the fisheries of all

the colonies (except Newfoundland, which refused to consent.on any terms) should,

~ be given to the citizens of the United States, in return for reciprocity of trade with

the United States, in all natural productions, such as fish, wheat, timber, &ec.

The proposal was favourably received by the United States’ Government, hut
some delay occurred owing to the death of General Taylor in 1850. The new
President, however, doubted whether it was a. proper subject for a Treaty, and
though‘_t th:_]t it should be done by legislation, and accordingly a Bill was brought
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~ -President thereon.

Signatvre of Reci-
procity Treaty,
1834.

Termination of

Reciprocity Treaty,

and revival of

Convention of
8118,

o8

in for the purpose. The Bill was; however, thrown out, and from one cnuse or
another' nothing was done from ‘that time until 1852, when . desiré was" evinced on -
the part of the United States’ Government to come to an arrangement on the subject,
and a draft Convention having been prepared, a copy thereof was sént home by the
British Minister on ‘the 19th December, 1852, together with remarks made by-the

" A good deal of correspondence passed “between the two Governments on the

.subject, but, owing to difficulties connected with the question of Tariff, the United

States’ Government appeared anxious to have the Fisheries Question dealt with
separately, but to this the British Government would not assent. - ‘The f{ishing
season of 1§53 accordingly opened without any agreement having” been' come to
with the United States, and fortunately, owing to the meéasures taken by both
Governments for the preservation of British rights, came to a closé without the
occurrence of further causes of dissatisfaction. ~ | o S

In' the meantime, negotiations for a Treaty had been continued by the ‘two
Governments’; aiid in"the month of May, 1854, Lord Elgin, who was on his way to.
resume his duties as Governor-General of Her Majesty’s North American Provinces,-
received instructions to visit Washington, and to ascertain the views of the United’
States’ Government, and, if any favourable opportunity presented itself, to conclude
a Treaty on the subject. So successfully were Lord Elgin’s negotiations conducted,
that in a letter dated 12th June, 1854,-he was able to announce that he-had
executed a Treaty with Mr. Secretary Marcy, relative to fisheries and reciprocity of
trade between the United States and the British provinces in North America. This’
was the Reciprocity Treaty signed on the 5th-June, 1854, and confirmed by the
United States’ Senate on the 3rd August of the same year. Its main provisions
were as follows :— ' ' '

British waters on the east coast of North America were thrown open to United
States’ citizens, and United States’ waters north of the 36th degree of north
latitude were thrown open to British fishermen, excepting always the salmon and

-shad fisheries (which were exclusively reserved to the subjects of each country),

and certain rivers and mouths of rivers to be determined by a Commission to be
appointed for that purpose. Certain articles of produce of the British colonies and
of the United States were admitted to each country respectively free of duty. The
Treaty was to remain in force for ten years, and, further, for twelve months after
either party should have given notice to the other of its wish to terminate the
same. | : '

Some difficulty was experienced in regard to Newfoundland, but at length a
clause was agreed to, providing that if the Imperial Parliament of Great Britain,
the Provincial Parliament of Newfoundland, and the Congress of the United States
should agree that Newfoundland should be included, all the provisions and stipula.
tions of the Treaty should apply to that colony. '

- The Commission for the designation of the places reserved to each country
from_the. common right of fishing 'met subsequently, and was engaged for some
years in determining the places to which the exclusive right of fishing applied. - It
is, however, unnecessary here {o do more thaun notice ‘this fact, as the "reservations
ir; (%ggstion are expressly mentioned under Article XX of the Treaty of Washington,
of. 1871. . S
.- From.the year 1854 until 1865 the Reciprocity Treaty continued in force, and
no further difficulties appear to have arisen .on questions connected with the
fisheries; but on.the 17th of March of that year, Mr. Adams, the United States’
Minister in England, informed the British Government that he. was instructed to
give notice that at the expiration of twelve months from that day- the Reciprocity
Treaty was to terminate. ~'This notice was given ‘in pursuance of a Resolution- of
Congress approved.by the President of the United States. -~ =~ - -~
... Efforts were made on the part of Her Majesty’s Government towards a renewal
of the Treaty, but these, from various reasons, proving unsuccessful, the Treaty
came to an end on the 17th of March, 1866; and, as a consequence, the provisions
of the Convention of 1818 revived on the same day, and remain in-effect at the
present moment, except in so far as they are affected by-the stipulations of the
Treaty of Washington of 1871. - ~ an

In the meantime a notice had heen issued by Lord Monck, warning the citizens
ofsthe United States that their right to fish in British waters would. cease on the
17th.of March, 1866 ; and it became necessary to consider what measures should
be adopted for the protection of British rights. 'Her Majesty’s Gevernment wére
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very desirous. to prevent, as far as, possible,.the injury and loss which must be
inflicted . upon -citizens of .the United . States by. a sudden withdrawal of the
privileges enjoyed by them for.twelve years; but with ‘every desire in"this direction,
they found themselves bound by Acts both of the Impeiial and Colonial Legislatures -
to cnforce severe penalties upon all persons, not beirg British subjects, who might -
be found fishing within Britisﬁjurisdiction. ' T
Eventually, however, on the suggestion of Lord Monck, it was decided that Licensing system
American fishermen should be allowed, during the year 1866, to fish in all provincia 2dopted in 1866,
. . . : .and abandoned in
waters. upon. the pavment of a nominal license fee, to be exacted as a formal g,
recognition of right.” This system, after being maintained for Tdur years, was -
discontinued, owing Lo the neglect of American fishermen to provide themselves
with licenses; and in 1870 it again became unecessary to- take strict measures for
the enforcement of British rights. Orders were given to Admiral Wellesley to
dispatch a sufficient force to Canadian waters to ensure the protection of Canadian’
fishermen and the maintenance of order, and to instruct the senior officer of such
force to co-operate cordially with 'anf' United States’ force sent on the same service.
It was also found necessary to employ a local Marine Police Force for the same -
urpose. . e
P The result of these measures was the capture and forfeiture of several American
vessels' for infringing the provisions of the Convention of 1818, hoth by fishing
within British waters, and by frequenting Canadian ports for objects not permitted
by the Convention; and notwithstanding the steps taken by the British Government
to mitigate as far as possible the stringency of the orders given for the exclusion of
American fishermen from British waters, it was found at the close of the sesdson of
1870 that many seizures of American vessels had been made by cruizers both of the
Imperial and Dominion Governments. = ‘ S :
The ditiiculties caused by these untoward events subsequently led to the
tf'ier;pening of negotiations for the settlement of questions connected with the
sheries. : :
. It is unnecessary here to relate the circumstances which led to the appointment ;. (b o
of the Joint High Commission in 1871 ; suffice it to say that, towards the end of iion iﬁ 1871.
1870, Sir. John Rose, having been commissioned to proceed in an unofficial character
to Washington for the.purpose of ascertaining the views of the- United States on
the subject, was able, in the month of February, 1871, to announce that the United
States’ Government were prepared to refer all questions between the two countries
to a Joint High Commission. ' ' C : .
. ~The Commissioners held their first meeting at Washington on the :27th
February, 1871, and the Treaty was signed on the 8th May of the same year.,

Fishery Articles of the Treaty of Washington.

" 'The Articles in this Treaty relating to the fisheries, and in virtue of which this
Commission is constituted, are Articles XVIiIl, XIX, XX, XXI, XXII, XX,

XX1V, XXV, XXXII, XXXIII. They are as follows:—

“ ARTICLE XVIII.

.“Tt is agreed by-the High Contracting Parties that in addition to the liberty secured to the
United States’ fishermen by the Convention  between Great Britain' and the United States, signed at
London on the 20th day of October, 1818, of taking, curing, and drying fish -on! certain coasts:'of the
British’ North American Colonies therein-defined; the inhabitants of the United States shall have, in -
common with-the’ subjects of Her. Britannic Majesty; the liberty, for the term of years mentioned in
Article XXXTIT of .this Treaty, to take tish of every kind, except shell-fish, on the sea-coasts and shores,
and in the bays, harbours, and creeks of ti:e Provinces of Quebec, Nova Scotia and New Brunswick, and
the Colony of Prince Edward’s Island, and of the several. islands thereunto adjacent, without being
restricted to any distance from the shore, with permission to land upon the said coasts and‘shores and
islands, and also upon the Magdalen Islands, for the purpose of drying their nets and curing their fish;
provided that, in' so doing, they' do not interfere ‘with the rights of private property or with British ..
fishermen, in the peaceable use-of any part of the said coasts in their occupancy for the same purpose.

“It i3 understood .that the above-mentioned liberty: applies solely to the sea fishery, and that the
salmon and shad fisheries, and all other fisheries in, rivers.and the mouths of rivers are hereby reserves
exslusively for British fishermen. o I . o

| : “ ARTICLE XIX. - -
« Tt is agreed by the High Contracting Parties that British subjects shall hive; in common™with the
citizens of the United States, the-liberty, for the term of years mentioned in Article XXXITT. of this
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Treaty, to take fish of every kind, except shell-fish, on the eastern sea-consts and shores of the United
States north of the thirty-ninth parallel of noith Iatitude, and on the shores of the several islands
thereunto adjacent, and in the bays, harbours, and creeks of the said sea-coasts and shores of the United
States and of the said islands, without being restricted to any distance from the shore, with permission
to lnnd upon the said consts of the United States and of the islands aforesaid for the pwupose of drying
their nets and curing their fish ; provided that, in so doing, they do not interfere with the rights of
private property, or with the fishermen of the United States, in the peaceable use of any part of the
said coasts in their occupancy for the same purpose. '

“ It is understood that the above-mentioned liberty applies solely to the sea fishery, and that salmon
and shad fisheries, and all other fisheries in rivers and mouths of rivers, are hereby reserved exclusively
for fishermen of the United States.

“ARTICLE XX.

“ It is agreed that the places designated by the Commissioners appointed under the Ist Article of the
Treaty betweer: Great Britain and the United States, concluded at Washington on the 5th of June, 1854,
upon the coasts of Her Britannic Majesty’s Dominions and the United States, as places reserved from
the common right of fishing under that Treaty, shall be regarded as in like manner reserved from the
common right of fishing -under the preceding Articles. In case any question should arise between the
Governments of the United States and of Her Britannic Majesty as to the common right of fishing in
places not thus designated as reserved, it is agreed that a Commission shall be appointed to designate
such places and shall be constituted in the same manner, and have the same powers, duties and authority
a3 the Comrmission appointed under the said Ist Article of the Treaty of the 5th of June, 1854.

"« ARTICLE XXI.

«It is agreed that, for the term of years mentioned in Article XXXIII of this Treaty, fish-oil and
fish of all kinds (except fish of the inland lakes and of the rivers falling into them, and except fish
preserved in oil), being the produce of the fisheries of the United States, or of the Dominion of Canada,
or of Prince Edward Island, shall be admitted into each country respectively frec of duty.

“ARTICLE XXII.

« Inasmuch as it is asserted by the Government of Her Pritannic Majesty that the privileges
accorded to the citizens of the United States under Article X VIII of this Treaty are of greater value
than those accorded by Articles XIX and XXIT of this Treaty to the subjects of Her Britannic Majesty,
and this assertion is not admitted by the Government of the United States, it is further agreed that
Commissioners shall be appointed to determine, having regard to the privileges accorded by the United~
States to the subjects of Her Britannic Majesty, as stated in Articles XIX and XXI of this Treaty, the
amount of any compensation which, in their opinion, i.uglit to be paid by the Government of the United
States to the Government of Her Britannic Majesty in return for the privileges accorded to the citizens
of the United States under Article XVIIT of this Treaty; and that any sum of mouey which the said
Commissioners may so award shall be paid by the United States’ Government, in o gross sum, within
twelve months after such awsard shall have been given.

“ARTICLE XXIIL

“The Commissioners referred to in the preceding Aiticle shall be appointed in the following
manner, that is to say: One Commissioner shall be named by Her Britannic Majesty. one by the
President of the United States, and a third by Her Britannic Majesty and the President of the United
States conjointly; and in case the third Commissioner shall not have been so named within a period of
three months from the date when this Article shall take effect, then the third Commissioner shall Le
named by the Representative at London of His Majesty the Emperor of Austria and King of Hungary.
In case of the death, absence, or incapacity of any Commissioner, or in the event of any Comm.issioner
omitting or ceasing to act, the vacancy shall be filled in the manner hercinbefore provided for making
the original appointment, the period of three months in case of such substitution being calculated from
the date of the happening of the vacancy.

“The Commissioners so named shall meet in the City of Halifax, in the Province of Nova Scotia, at
the earliest convenient period after they have been respectively named, and shall, before proceeding to
any business, make and subscribe a solemn declaration that they will impartially and carefully examine
and decide the matters referred to them to the best of their judgment, and according to justice and
equity ; and such declaration shall be entered on the record of their proceedings.

“Each of the High Contracting Parties shall also name one person to attend the Commission as its
agent, to represent it generally in all matters connected with the Commission.

“ARTICLE XXIV.

“The proceedings shall be conducted in such order as the Commissioners appointed under
Articles XXII and XXIII of this Treaty shall determine. They shall be bound to receive such oral or
written testimony as cither Government may present. If either Party shall offer oral testimony, the
other party shall have the right of cross-examination, under such rules as the Commissioners shall

rescribe.
P _ “X{ in the case submitted to the Commissioners cither party shall have specified or gllnded to any
report or document in jts own exclusive possessier. without annexing a copy, such party shall be bound,
if the other party thinks proper to apply for it, to furaish that party with a copy thereof ; and either party
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may call upon the other, through the Commissioners, to produce the originals or certified copies of any
papers adduced ‘as evidence, giving in each instance such reasonable notice as the Commissioriers
nuy require. : ' : A

“ The case on either side shall be closed within w period of sik morths from the dite of the organiza-
tion of the Commission, and the Commissioners shall be requested to give their award as socn as
possible thereafter. The aforesaid period of six montbs may be extended for three months in case of a
v;‘lcaucy&l occuring among the Commissioners under the circumstances contemplated in Article XXIII
of this Treaty. : '

« ARTICLE XXYV.

“The Cominissioners shall keep an accurate record and correct minutes or notes of all their pro-
ceedings, with the dates thereof, and mnay appoint and employ & Secretary aud any other necessary
ofticer or officers to assist them in the transaction of the business which may come before them. ‘
. “FEach of the High Contracting Partics shall pay its own Commissioner and Agent or Counsel ; dll
other expenses shall be defruyed by the twov Governments in equal moities.” . '

“ ARTICLE XXXIL°

“ It is further ugreed that the provisions and stipulations of Articles XVIII to XXV of this Treaty,
inclusive, shall extend to the Colony of Newfoundluud, so far as they are applicable. But if the
Tmperial Parlinment, the Legislature of Newfoundland, or the Congress of the United Stites shall not
etabrace the Colony of Newfoundland in their laws enacted for carrying the foregoing Articles into effect,
then this Article shall be of no effect; bhut the omission to make provision by law to give it effect,
hy cither of the Legislative hodies aforesaid, shall not in any way impair any other Articles of this-
Treaty.

“ARTICLE XXXIIL

“The foregoing Articles XVIII to XXV, inclusive, and Axticle XXX of this Treaty, shall take
effect as soon as the laws required to cury them into operation shall have been passed by the Imperial
Parlinment of Great Britain, by the Parliament of Canadu, and hy the Legislatwre of Prince Edward’s
[sland, on the one hand, and by the Congress of the United States on the other.  Such assent having
been given, the said Articles shall remain in foree for the period of ten years from the date at which
they may come into operation ; and further until the expiration of two yeass ufter either of the High
Contracting Parties shall have given notice to the other of its wish to terminate the swme ; each of tie
High Contracting Partics being at libexty to give such notice to the other at the end of the said period
of ten years, or at any time afterwards.”

The Acts necessary to enable these Articles to be carried into effect were
passed by the Imperial Parliament of Great Britain on the 6th August, 1872; by
the Parliament of Canada on the 14th June, 1872; by the Legislature of Prince
Edward Tsland (which did not at that time form part of the Dominion) on the
29th June, 1872; and by the United States’ Congress on the 25th February, 1873.
A Proclamation, dated Washington, 7th June, 1873, fixes the 1st of July of that
year as the day on which these Articles should come formally into operation. '

Some difficulties having arisen in the case of Newfoundland, it was not until the
28th March,. 1874, that the necessary Act was passed by that Colony; and a
Proclamation issued on the 29th May of the same year fixed the 1st day of June,
1874, as the day on which the Fishery Articles of the Treaty of Washington, so far
as they relate to Newfoundland, should come into effect.

In the case of Canada, it was deemed advisabie to admit American fishermen
to the practical use of the privileges specified in the Treaty in advance of the
formal Legislative Acts necessary for that purpose. An official communication to
that cffect was made carly in 1873, and by a Circular from the Unjted States’
I'reasury Department, dated 1st April, 1873, American fishermen at once availed
themselves of the freedom of Canadian inshore waters. This was fitly acknow-
ledged by the United States’ Government as ““a liberal and friendly ” act on the
part of the Dominion Government. A similar concession had been previously
made by the Government of Prince Edward Island, who admitted American fisher-
men to the practical freedom of their waters on the 24th July, 1871,

The Treaty of Washington having heen vatified, it became necessary to take
steps for the constitution of the Commission appointed to meet at Halifax, in the
manner prescribed by the Treaty, and in the meanwhile, Her Majesty’s Government
having appointed their Agent to the Commission, he proceeded to Washington, and
some negotiations wcre entered into with a view to substitute an arrangement with
respect to reciprocal free trade betwecn Canada and the United States, for the
~award of the Commissioners as provided under Article XXII of the Treaty, it - -
heing always distinctly understood that in case of the failure of such negotiations
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the rights of Her Majesty’s Governmsent with respect to the appointment of the
Commission, should in no way be prejudiced. . These negotiations having led to no
result, it became necessary to revert to the terms of the Treaty and to take steps
for the constitution of the Commission in the manner prescribed by it. - ‘
‘Having thus stated the circumstances which led to the conclusion of the
Fishery Articles of the Treaty of Washington, having recited those Articles, and
enumerated the legislative enactments which have been passed for the purpose of
rendering them effective; it is submitted that in order to estimate the advantages
thereby derived respectively by subjects of the United States and of Great Britain,
the following basis is the only one which it is possible to adopt under the terms of
the first portion of Article XVIII of the Treaty of Washington, of 1871, viz:—That
the value of the privileges granted to each country respectively by Articles XVI1I],
" XIX, and XXI of that Treaty, whick were not enjoyed under the Ist Article of the
Convention of the 20th October, 1818, is that which this Commission is constituted
to determine. , :
Article I of the Convention of the 20th October, 1818, provides that—

“The inhabitants of the United States shall have, forever, iu common with the subjects of His
Britannic Majesty, the liberty to take fish of every kind on that part of the southern coast of Newfound-
land which extends from Cape Ray to the Rameau Islands, on the western and northern coast of New-
foundland from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands, and
also on the coasts, bays, harbours, and creeks from Mount Joly, on the southern coast of Labrador, to
and through the Straits of Belle Isle, and thence northwardly indefinitely along the coast ; without preju-
dice, however, to any of the exclusive rights of the Hudson’s Bay Company ; and that the American
fishermen shall also have liberty forever to dry and cure fish in any of the unsettled bays, harbours,
and creeks of the southern part of the coast of Newfoundland hereabove described, and the coast of
Labrador; but so soon as the same or any portion thereof shall be settled, it shall not be lawful for the
said fishermen to dry or cure fish at such portions so settled, without previous agreement for such
purpose with the inbabitants, proprietors, or possessors of the ground. And the United States hereby
renounce forever any liberty heretofore enjoyed or claimed by the inhabitants thereof to take, dry, or
cure fish on or within three marine miles of any of the coasts, bays, creeks, or harbours of His
Britannic Majesty’s dominions in America not included within the above-mentioned limits: provided,
however, that the American fishermen shall be admitted to enter such bays or harbours tfor the purpose
of shelter and of repairing damages therein, of purchasing wood, and of obtaining water, and for no
other purpose whatever. But they shall be under such restrictions as may be necessary to prevent
their taking, drying, or curing fish therein, or in any other manner whatever abusing the privileges
hereby reserved to them.”

Such was the respective position of each country under the Convention of 1818
on matters connected with the Fisheries; and it now remains to state precisely
what additional liberties are acquired by each under the Treaty of Washington.

Articles XVIIl and XXI of the Treaty of Washington superadd to the
privileges conferred upon United States’ citizens by the Convention of 1818:—

(1) “The liberty to take fish of every kind, except shell-fish, on the sea-coasts and shores, and in
the bays, harbours, and creeks of the provinces of Quebec, Nova Scotia, and New Brunswick, and the
Colony of Prince Edward Island and of the several islands therennto adjacent, without being restricted
to any distance from the shore, with permission to land upon the said coasts and shores and islands and
also upon the Magdalen Islands, for the purpose of drying their nets or curing their fish ; provided that
i so doing they do not interfere with the rights of private property or with British fishermen in the
peaceable use of any part of the said coasts in their occupancy for the same purpose.

«Jt is understood that the above-mentioned liberty applies solely to the sea fishery, and that the
salmon and shad fisheries, and all other fisheries in rivers and the moutbs of rivers are hereby reserved
exclusively for British fishermen. : :

(2.) “ The admission into Canada of fish oil and fish of all kinds (except fish of the inland lakes
and of the rivers falling into them, and except fish preserved in oil) being the produce of the fisheries
»f the United States, free of duty. .

(3.) " The enjoyment of these privileges to continue during a period of twelve years certain.

“Similar privileges are granted by Article XXXII in regard to the Colony of Newfoundland.”

Articles X1X and XXI confer the following privileges upon British subjects :—

(1.) “The liberty to take fish of every kind, except shell-fish, on the eastern sea-coasts and shores
of the United States north of the 39th parailel of north latitude and on the shores of the several
islands thercunto adjacent, and in the bays, harbours, and creeks of the said sea coast and shores
of the United States and of the said islands without being restricted to any distance from the shore,
with permission to land upon the said coasts of the United States and of the islands aforesaid for

-the purpose ¢f drying their nets and curing their fish ; provided that in so doing they do mot inter-
fere with the rights of private property or with the fishermen of the United States in the peaceable
use of any part of the coast in their occupancy for the same purpose.

“Tt is understecd that the above-mentioned liberty applies solely to-the sea fishery, and that
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salmon and -shad fisherjes and all other fisherics in rivers and mouths of rivers are hereby reserved
exclusively for.fishermen of the United States.” * .+ -~ " ¢ : - S
.. ,.(2) The .admission .into-the United States. of. “ fish-oil and fish of,all kinds- (except. fish':of
the inland lakes and of the rivers falling into them, and except fish preserved in -oil) being the
produce of the fisheries of the Dominion of” Canada, or of. Prince.Edward Island,” free of duty,
(3.) The enjoyment ‘of thése privileges to continue during a period of twelve years certain. -
Article XXXIT extends the above-mentioned privileges, so far as they are applicable, to the Colony
of Newfoundland. " ' : ) T

.. Upon this:basis Great Britain asserts that the privileges specified in Article
'XVIII of the Treaty of Washington, of 8th May, 1871, exceed in value the
privileges specified in Articles ' XIX: and*XX1. This assertion is made upon the
following grounds, which, for convenience of argument, have been divided into two
parts.. Part I deals exclusively with the case of the Dominion of Canada. " Part II
deals exclusively with the case of the Colony of Newfoundland. L

PP

PART I.

CANADA.
CrAPTER L—Exztent and Value of Canadian Fisheries.”

It will probably assist the Commission in arriving at a just estimation ofthe
intrinsic worth of the concurrent fishing privileges accorded to United States’
citizens by the Treaty of Washington, to refer briefly to the extent and value of the
sea-coast fisheries oi' the Maritime Provinces of Canada, as evidenced in part by the
profitable operations of British fishermen. : B .

. The districts within which British subjects carry on fishing on the coasts, and
in the bays, harbours, and creeks of Canada, extend from the Bay of Fundy to the
Gulf of St. Lawrence inclusive. The superficial area of these extensive fishing
grounds, as shown on the accompanying map, comprises many thousands of square
miles, forming the home of a great variety of the most prolific and valuable of sea-
fish, the capture of which contributes in an important degree to British and American
commerce, and supplies vast quantities of food to several millions of people. The
chief :of these fish, in the pursuit of which British subjects.and United States’
citizens now participate in common, under Treaty arrangements, are mackerel,
codfish, herring, halibut, haddock, hake, pollack, and many of the smaller varieties
taken principally for bait. : ‘

. It appears by the subjoined statement (Annex A) that the produce of these
fisherics caught by British subjects has greatly increased during seven years’past.
Their steady development and increasing wealth, as showi by this Return, proves
that a very considerable amount of industry and enterprise is embarked therein,
and also that they are capable of still further expansion. This marked improve-
ment in their condition and yield for the period specified in the.Table, is an
important circumstance in relation to the present inquiry. It shows that;in an
article of .commerce and a source of food, their ‘actual productivenesskeeps pace
with the yearly increasing demands made on them for all the "purposes of foreign
and domestic trade, and of local consumption. Also, they are now of much greater
value than they were during the existence of the Reciprocity Treaty. The admission
of American fishermen to concurrent rights vuder the Treaty of Washington, is
therefore, in every respect, highly advantageous to the United States’ citizens.

CHAPTER - IT.— Advantages derived by United States’ Citizens.

1. Liberty of fishing in British waters. .

Liberty to prosecute freely the sea fisheries ““on the coasts and shores, and
in the bays, harbours, and creeks” of Canada, is in itself a very valuable con-
cession to United States’ citizens. It concedes the common. use of extensive and
productive fishing grounds, which are readily accessible to -American. fishermen,
and are adv]antageously situated as regards their home market. The full I\Jfalue of

[280
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‘this important concession can be but imperfectly determined by reference merely to
the precise number of vessels and fishermen engaged in the business of fishing in these
waters, or 1o the exact quantity of fish taken therefrom in the course of each
successive season. Doubtless the amount of capital thus ‘invested, the employment
afforded, the trade and industry thereby promoted, and the necessary food supplied,
will be justly regarded by the Commission as forming material elements in the
calculation of probable benefits derived by the American nation. But, as it is
desirable to refer to such specific data as may fairly establish the equitable foundation
and practical character of the present claim, we propose to show, by such evidence
as the case admits,— _ ‘

(1.) The number cf United States’ fishing vessels frequenting these waters ;

(2.) The kinds and quantities of fish it is customary for them to take, and the
profits accruing to them thereby ; )

(3.) The amount of capital embarked in these operations, and other advantages .
accruing to United States’ citizens thereby. _

First.—The official records of the United States’ Government show that in 1868
the “enroiled and licensed” vessels engaged in the cod and mackerel fisheries
numbered 2,220; in 1869 there were 1,714 vessels so employed; in 1870 their
numbers were 2,292 ; in 1871 there were 2,426 vessels thus engaged; and in 1872
there were 2,385.

The classification of decked fishing vessels in the United States is confined
nominally to the cod and mackerel fisheries, but no doubt includes such vessels as
embark also in the herring, halibut, haddock, hake, poilack, and bait fisheries on
the coast of Canada. There are, certainly, fluctuations from year to year in the
number of vessels engaged, as well as in the success of their respective voyages,
but there is a remarkable concurrence in the statements made by various informants
that an average number, ranging between 700 and 1,200, of the United States’
vessels have annually resorted to British waters for fishing purposes for many years

ast. : -
P These vessels are variously occupied on the shores of Canada throughout each
season. Some of .them resort to the Guif of St. Lawrence {rom early spring time to
late autumn in pursuit of cod, mackerel, herrings, and halibut. Others frequent the
western coast of Neva Scotia and the Bay of Fundy throughout the season. During
the existence of the Reciprocity Treaty, when free access was afforded to British
waters, it was admitted by an American authority, Mr. E. . Derby, that about
600 of these vessels fished every year for mackerel alone on the Gulf coasts of Canada;
and it is probable that as many more fished along the Atlantic coasts of Canada,
and also on the banks and ledges off shore. Captain Scott, R.N., commanding the
Marine Police, and Captain Nickerson, of the same force, both state that as many
as 1,200 United States’ fishing vessels have been known to pass through the Gat of
Canso in a single season. Inspector Venning states that, during the existence of
the Reciprocity Treaty the annual number was from 1,200 to 1,500. The Executive
Council of Prince Edward Island, in a Minute dated 17th February, 1874, states that
1,000 sail of United States’ vessels were engaged in the mackerel fishery alone in the
year 1872. The former commander of the Government cruizer “La Capadienne,” in his
Report of 1865, estimates that there were in that year from 1,050 to 1,200 American
vessels engaged exclusively in the mackerel fishery of the Gulf of St. Lawrence.
Subsequently, in 1866, the actual number of United States’ vessels duly licensed by the
Canadian Government on passing through the Gut of Canso for the inshore mackerel
fisheries was 454, as shown by official returns of the local Collectors of Custowns.
The exact number of. sther vessels which then refused to take out licensses, on the
pretext that they intended fishing in outside waters, was not, of course, recorded;
but we are justified in assuming from the observations of qualified persons, whose
oral or written testimony will be offered to the Commission if required, that at
least 600 more were also engaged in the mackerel and other fisheries in British waters.

It is stated in the Annual Reportof the United States Secretary of the Treasury
for 1871 that “The district of Gloucester is most extensively engaged in this
occupation. Her cod and mackerel fleet amounting to £48 vessels, 28,569 tons,
showing an increase of 97 vessels since June 30, 1870.” The same authority states
in the Annual Report for 1872 that * the tonnage employed in the cod and mackerel
fisheries has increased somewhat for the past three ycars.”

Thirty-nine new fishing vessels were built at the port of Gloucester, Massa-
chusetts, alone, in 1874, and about fifty more were to be built in the next following
year ; and as there are several other important outfitting ports in the same State,
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besides many others in the States of Maine, New Hampshire, Rhode Island,
Connecticut, and New York, it is fair to'infer that a corresponding increase in_the
fishing fleet from these numecrous ports will also take place now that the Canadian
fisheries are reopened to their vessels. These five States added 243 schooners to
their fishing fleet in 1866, when the inducements to build were less certain. There
is, therefore, good reason to anticipate that in the course of the twelve years
stipulated in the present Treaty a still greater impetus will be given to the fishing
industry and commerce of the United States. Such a result may be more confi-
dently expected in consequence of the rapid increase of population and extension
of settlements, the more numerous markets opened up by railway enterprises, and
the growing demand for fish food from the seaboard to replace the failing supplies
from inland waters, P
~ The withdrawal of New England tonnage from the whale fishery, in conse-
quence of the rapid decline of that pursuit as a paying adventure, will most likely
have the effect of engaging other sail in the more lucrative branches of marine
industry. Mr. R. D. Cutts, ir an able Report to the United States’ Government on
the political importance and economic conditions of the Fisheries, expresses some
apprehension of the imminent failure of the cod and other fisheries on the Grand,
Banks. Should such ensue, it would probable engage additional tonnage in the
in-shore fisheries around the ccasts of Canada. , '

. We are, therefore, warranted in reckoning a yearly average number of vessels
as availing themselves of the privileges accorded to United States’ citizens by the
Treaty of Washington at about 1,000, reserving the right to show the probability
of a still larger number being so engaged. .

Second.—American fishermen pursue their calling around the islands and in the
harbours of the Bay of Fundy, and along parts of the coasts of Nova Scotia and
New Brunswick bordering the said bay; down the south coast of Nova Scotia, and.
around the Island of Cape Breton; thence through the Strait of Canso, along’ the
northern coast of Nova Scotia and Nesv Brunswick ; thence through the Str’aituoi’
Northumberland, and all around Prince Edward Island, particularly on its western,
northern, and eastern coasts, resorting especially to the bays and harbours of the
southern shore to transship cargoes and procure supplies; thence into Miramichi
‘Bay, the Bay of Chaleur and Gaspé Bay ; thence around the Magdalen Islands
and Anticosti Island ; thence up the south shore of the River St. Lawrence to
Father Point, and down the north shore of the River and Gulf of St. Lawrence
from Point des Monts to Blanc Sablon Bay. These localities abound with codfish,
mackerel; bsrrings, halibut, haddock, pollack, hake, and a variety of other and
smaller fshes used expressly for bait, such as spring-herring, capelin, smelts,
sandlaznce, gaspereaux, also such bait as squid and clams. These are the principal
de=Criptions of fish captured by United States’ citizens in. British waters. The
“gienerally frequent the inshores, and are there caught in the largest quantities and

of the finest quality, and with greater certainty and facility than elsewhere. A
considerable portion of the codfish taken by American fishermen is doubtless caught
on the banks and ledges outside, such as Green, Miscou, Bradelle, and Orphan Banks ;
and within Treaty limits around the Magdalen Islands, and on the southern coast
of Labrador. Latterly it has been the practice to use cod seines close inshore, and
to fish with trawls and lines near the coast of Nova Scotia, New Brunswick, Quebec,
and Anticosti; there is also a small portion of the other fishes named taken at
various distances from the shore. o L , .

A majority of the fishing fleet frequenting British waters ‘being fitted almost
exclusively for the mackerel fishery, that ‘pursuit will be first considered as to the
quantity taken by each vessel. Id an ordinary voyage or “trip” from an
American port to the Gulf fishing grounds and back, without the liberty of resort-
ing freely to the bays, creeks, and harbou_r_'s,,, and the inshores generally, to fish,.
refit, tranship, &e¢., but with only illicit opportunities to use these privileges, the
profits of each vessel would be comparatively insignificant ; but being privileged
to fish, and to land and refit, and to transfer cach fare to steamers or railways in
Canada, and afterwards to replenish stores and resume operations, the vessels
would return immediately while the fishing was good, to catch a second fare, which
is similarly disposed of, and would often make a third trip before the season closes.
Captain P. A. Scott, R.N., of Halifax, Nova Scotia, states that these facilities,
combined with ireedom of inshore fishing, enable each mackerelman to average
about 800 barrels per season, worth 12,100 dollars. Captain D. M. Biown,
R.N., of Halifax, makes the same statement. Captain J. A. Tory, of Guysboro,
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Nova Scotia, states.that it is common, with such advantages, for each vessel to catch
from 1,000 to 1,500 barrels of mackerel in three trips. = Mr. E. H. Derby estimates.
‘the. catch. of vessels “in. the mackerel business . from 500 to 700 barrels.” -
Mr. William Smith, late Controller. of Customs at St. John, New Brunswick, now

- Deputy” Minister of Marine and Fisheries, computes the catch of mackerel by
American vessels at 10 barrels per ton. . The late Mr. M. H. Perley, Her Majesty’s
Commissioner under the: Treaty of 1854, reports in 1849 having accosted five.
United States’ vessels actively fishing about three miles from Paspebiac, in' Chaleur -
Bay, and several in Miramichi Bay, having upwards of 900 barrels of mackerel
each. It appears from a return made by the Collector of Customs at Port Mulgrave,
in the Gut of Canso, that among 135 vessels of the American mackerel fleet which
were casually spoken at that port, in 1873, the names of which he gives, there were
33 having over 300 barrels a-piece; 55 having over. 400 barrels each; 28 having
~over 500 barrels each; 12 having over 600 barrels each; and 7 having over 700
‘barrels a-piece. - Probably these were not the largest fares secured, as the vessels
were reported before -the fall. fishery (usually the best) had taken place. In the
year 1874, 164 United States’ fishing vessels took, at the east point of Prince.
- Edward Island, 383 barrels per.vessel. The catch of mackerel in that season:by
the Island fishermen, who are few in numbers, and fish mostly in open boats and -
with seines, was altogether inshore, and amounted to 27,317 barrels.” ~ o
- We may confidently state that at a very moderate computation each American
- fishing vessel frequenting British waters, obtains through ‘the privileges conferred
by the Treaty, a catch of at least 300 barrels of mackerel alone, worth 12 dollars
per barrel, at each trip,—or a gross value of 3,600 dollars per vessel. - ..
- The proportion of codfish taken and forming part of mixed fares would be com-.
paratively small when distributed amongst a large number of vessels fishing princi-
~pally for mackerel and herrings. It is estimated that vessels fishing for cod,
herrings, and other fish during the intervals of mackereling, usually take of herrings

- 300 barrels; codfish, 100 quintals; halibut, 200 quintals; haddock, pollack, ‘and
hake, 100 quintals; and bait fishes (exclusive of herrings, used fresh), 200 dollars™
worth ; each vessel averaging about 2,000 dollars’ worth in all. Many of these vessels,

“ or others of smaller tonnage, are engaged in fishing around the western coasts of Nova.
Scotia, and in the Bay of Fundy, both before and after their regular voyages to the. -
eastern and Gulf fishing grounds. But the maximum number of vessels and the -
value of catch reckoned in this claim, for the purpose of stating a basis of computa- -

- tion, without prejudice, however, to whatever “addition to .the number of vessels
engaged, and the quantity and value of fish caught, may be substantiated in further
evidence, does not specifically include the catch of those smaller vessels, which are:
constantly occupied in the inshore fishings of the western .coasts of the Maritime
Provinces for other kinds besides mackerel. This reservation is necessarily due, if
not to the moderation of the claim involved, at all events to the obvious dilticulty of -
ascertaining with' exactness the movements and operations of a fleet of foreign
vessels, of varied tonnage, numbering between 1,000 and 3,000, besides the many-
small boats attached, which are continually moving about. in _different -and distant
localities, or frequenting throughout each season the countless indentations of a.
sinuous coast nearly 4,000 miles in lineal extent. - L
- In recapitulation of the above, it is estimated thai each United States’ fishing
vessel will, on a moderate computation, take within British Canadian waters 3,600
dollars’ worth of mackerel, and 2,000 dollars’ worth of other fish ; or a total of 5,600
dollars’ worth of - fish of all kinds as an average for each trip. This estimate is,
‘however, made, as stated in the case of the number of vessels engaged, without pre--
judice to any larger catch. per vessel, which we may be able to substantiate; in.
~evidence before the Commission. =~ o e T
Third.—The estimated amount of eapital e/abarked in this business -by. United-
States’ citizens exceeds 7,000,000 dollars. Mr, Lorenzo Sabine, formerly President.
of the Boston Board of Trade, estimates it at 7,280,000 dollars. It employs about-
16,000 men afloat, hesides many others ashore. ‘That the investment is a profitable
one, is proved by the large amount of vessels and men engaging in it, and also the
noore costly appliances which are provided in these fishing pursuits, If the. con-.
siruction and equipment of vessels for the various fisheries which United .States’
citizens so persistently follow in British waters was not proved to be highly advan-
tageous, it is reasonable to assume that it would cease to engage a large amount of
capital, for the use of which so many other-attractive enterprizes exist. . It must be .
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-concluded therefore, that:the inshore ﬁsher:es aﬂ‘ord never—fallmg occupatlon for1
men and money prefer: able to many- othier lucrative industries. . '
- The advantages resulting to the commerce and supply of United States citizens -
genexally from the prnvnletres to which American fishermen are -admitted :by this
Treaty are most lmportant The demand for fish food in all parts of the American:
Union.is yearly. i increasing,: -and’ immense efforts are now being made to supp]y thls
want. - A population already. .exceeding. 40 ,000,000, constant]y augmenting
‘ numbers by immigration from foreign countrles and where the people consume the_ ‘
" products.of the sea to a very large e}\tent requires much more of this kind of food
than‘the failing fisheries of the United States can now produce. Their productive’
power is no longer equal to. the consumptive capacity, of the nation, The rapid
means of transport, and the lmproved methods of preservation now available; are .
fast bringing the inhabitants of the interior praccncally within easy reach of.the sea-"
,board and fish of all kinds, even .the most inferior descriptions, and qualities not-
-hitherto saleabie, are required to supply the public want. “The magmtude of the
present fish tr ade of the United States'is hardly conceivable from the meagre and
partial statements derived from official returns. These Tables publish. onlv the:
“products of American fisheries received into the Customs dlstrxcts,” which form but .
~ a small proportion of the enormous quantities of fish landed from United . States '
! boats and vessels, and much of which is obtained from the sea-coasts: of Canada ,
"We have referred elsewhcre to reports ‘made by American. officials, 1e0‘ardmg‘
the deteriorated condition of the fisheries on the coasts of the New England States.
They affirm that, owing to such decline, ¢ the people are obliged.to 1esort to, far- -
distant regions to obtain the supply which formerly; could be secured- almost within .
sight of ‘their homes.” The above state of things already. renders it ‘necessary for
United States’ citizens- to secure access to Canadlan ﬁsherles, and - the growing
demand for' local consumption - before-mentioned, apart from the 1equ1rements of ‘
| thelr foreign trade, must tend greatly to increase ‘this necessity.. - -
. “Were United States’ citizens unable to supply such' an extenswe demand in:
: consequence of being plecluded from ﬁshmo- in British- Canadlan waters, it would;
- no doubt be supphed through British sub]ects ‘who would ‘also catch.more fish in
their own exclusive waters than if fishing in the same limits- concurrently. ‘with.
American ﬁshermen ‘This. cons1deratlon, _theref'ore, forms an addmonal reason for,:
“the compensation which we now claim.. SR Pt
2. Liberty to land. for the purposes of d7 ying nets, cumng ﬁsh Se. ‘ .
~ The privileges secured to United States’ subjects in, this respect. by the Treaty :
of Washington are—the liberty to land for purposes connected ‘with fishing.on. the
coasts of Labrador, the Magdalen Islands; and the other portions of the seaboard of -
the Dominion of Canada As the rights thus secured to.Lrited States’ ﬁshelmen for -
* a period of twelve years vary. somewhat i in the d]ﬁ'erent xocalﬂtles above named 1t w 111;
be well to ‘consider them separately. '

- Under the Convention of 1818, United States citizens were prmleged to fish on"
‘,certam parts of the coast of Labrador, but were:restr 1cted in the liberty of. dr)m,g;f
-and curing fish to unsettled places. - Such districts as,were then occupied, or might
- subsequently. become scttled, were reserved for the exclusive use of British- fisher-"

men,; and rights and plopertxes possessed by .the Hudson’s- Bay Compaty were
-hkewnse reserved from common user. Gradual settlement during fifty years pasthas -
- filled up ‘nearly all available landmo-places along - the ‘southern coast of Labrador, -
“between Blane Sablon and Mount Joly ; and the’ estabhshments maintained by .the
Hudson’s'Bay Company, whose rights and privileges are now acquired by Canada,
‘have confirmed the exclusive occupancy contemplated by the Convention. -Under
“such' altered circumstances, United States’ fishermen might have been excluded
under the. terms of the Convention from_ using these landings, without the free use of -
which the fisheries cannot be ploﬁtablv pursued. :The fish taken in- these: waters;
include: herrings, cod-fish, and sometimes mackerel which ‘are seined on the main
shore; and among the lslands throughout that reglon, and the famous “ Labrador,
herrmg, ‘which abounds there. = - :
~'The Convention of 1818 entitled U mted States c1tlzens to. ﬁsh on the shores -of

the Macrdalen Islands, but-denied ‘them' the - privilege: of landing there. . Without
such” permlssxon, the practical use of the inshore fisheries was impossible. Although
-such- permission has tacitly existed, as a matter of sufferance, it might at- any .
"moment - have: been \Vlthdrawn and the operatlons of Umted States Fshel men'.in
/that locality would thus have been rendered meﬁ’ectual The value of these 1nshore?
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fisheriés ‘s ‘gieat:' mackerel; beiring; halibut, capelin, and latince’ abound; aid afe’
caught inside .of the priicipal bays and harbours, whére' they resort”to spawn.
_Between 300 and 400 United States’ fishing vessels yearly frequent the waters-of this
group, and takelarge quantitiés of fish, both for curing and bait. A single seine
has’been known to take at one haul enough of herrings to Gl 3,000 barrels. - Seining
mackerel ig similarly productive. ‘During the spring and simmer fishery of theyear
1875, when the mackerel were closer'inshore than usual, the comparative: failure of -
Amefican fisherinen was owing to their ‘being unprepared with  suitable hauling’
E’éts’ ﬁnd small boats, their vessels being unable to approach‘close enough ‘to the”
eaches. ..~ BN L = R R
- In‘the case of the remaining portions “of the seaboard of Canada; the terms of
- thé-Convention of 1818 debarred {Inited States’ citizens from landing at any part
fof the pursuit of operations connecéted with fishing. This privilege is essential to - -
thé successful prosecution of both the inshore and deep sea fisheries. By it they
- would' be'enabled to prepare their fish in'a superier manner in a salubrious climate;’
as'well ‘as more expeditiously, and- they would be relievedof a serious embarrass-
ment as regards the disposition-of fish offals, by curing on’ shore the fish which’
otherwise would have been- dressed on board their vessels, and the refuse thrown
ovérboard. = o L SR R
~ All"the advantages above -detailed have been secured for a period of “twelve"
~years to United States’ fishermen. Without them fishing operations on many parts -
of the ‘coast would be not only unremunerative, but impossible ; and they may,’
 therefore, be fairly claimed as an important item in the valuation of the liberties -
- granted to the United States under-Article XVIII of the Treaty of Washington.
+ 3. Transshipping cargoes and obtaining supplies, &e. - T T
... Freedom to transfér cargoes, to' outfit vessels, buy supplies, obtain ice, engage
sailors; procure bait, and traffic generally 'in British- ports and. harbours, or to -
transact other business ashore, not necessarily connected with fishing pursuits, are’
secondary privileges which -materially enhance the principal concessions to United
States’ citizens, These advantages are indispensable to. the success of ‘foreign’
fishing' ori Canadian coasts.. Without'such facilities, fishing operations, both:inside
and outside of the inshores, cannot be’ conducted ‘oit an’ extensive and remuiérative
scale.- Under the*Reciprocity Treaty' these’ colivenienices proved very important,
more particularly as- respects obtaining bait and - transferring cargoes. The
< American fishermen-then came'inshore evérywhere along the coast and caught bait
for themselves, instéad" of requiring, as previously, to* buy, and preserve it in ice, .
saving theréby much time and expense. ' They' also transshipped their fish and’
returned with" their'vesséls'to the fishing ground ; thus securing two or three fares’
i ‘onié''sedson.’ - Both of 'these, - therefore; are diStinet benefits.” There are  other .
indiréct -advantagés atteniding* these' privileges; such as ‘carrying on fishing opera-
tions nearer the coasts, and thereby avoiding risks’to life @nd ‘propeérty, as well
whilst fishing’ as-in* voyaging horieward and back ; also’having always at command |
a conveniént and'commodious' base’of operations. 'They procure cheap and régular’ |
supplieswithout loss of time; enabling them always to'send off their cargoés’of fish™
-promptly by rail ‘and stedmers’ to meet the current market demand for domestic
consumption or foreign -export;’ instead of being’ compelled to ‘“beat’ up” to
Gloucester or Boston ‘with' each cargo, seldom, returning for a”'second ;- and it may'’
be remiarked that all their fréight business'in fish'from provindial ports is carried

sote

“on'in* Ameriéaii” bottors; thids cteating a profitablé business for United States’
2. The ddvantages’ above' described of 'being ablé'to make’ second ‘and third full .
fares; undotbtedly, in ‘most instances, doubles thé' catch which ‘can be made in’

British Cargdian watérs by a vessel diring. oné séason, und it, therélore, may bs"
reasoiidbly estifiafed that it enables Udited States’ fisheérmen'to doublé their profits.
" 4. Formition of fishing estublishiments.- - < o . L o

The piivilege' of establishing‘permanéit  fisling"'stations™ on" the’ shores of
Canadian bays, creelis, and harbours, akin to that of “landing t6”dry aid curefish, -

- is’of Miéiterial advantage to’ United'States” citizens. ™ Before the'Tréaty the common

- pridctice with Arferican vesstls'was to'take away their cargoes of codfishin'a green |

~ stdte;'and: to-dry them'at'home. ~Thosé ¢odfish” caught on'the banks' off-shore-are
usailly fitie;. well-coiiditioned' fish, but; being'cureéd in bulk instead of being cured ot
packed ashore, are of inferior valde:" -Apart from’ the fishing facilities and’ business

- conveniences thids afforded to: Americans’ for’ prosécuting both' the deep-séa and'

inshote fisheries, there are climatic advantages connected with this privilege of a
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peculiar nature, which attach to it a special value. It is a fact-universally known
and undisputed, that codfish, for example, cured on our coasts, -command a much..
higher price in foreign markets than those cured in the United States. This is
due in a great measure to the salubrity of the climate and the proximity of the
fishing grounds. Permanent curing establishments ashore also-enable the fisher-
men to obtain more frequent “fares,” and the dealers to carry on the:business of
curing and shipping on a much more extensive and economic scale, than if their
operations were conducted afloat. There are further advantages derivable from
permanent establishments ashore, such as the accumulation of stock and fresh fish
preserved in snow or ice, and others kept in frozen and fresh state by artificial
freezing; also, the preservation of fish in cans hermetically sealed. The great
saving of cost ‘and of substance, and the rapid preparation of a more saleable, more
portable, and more nutritive ar ticle of food, which commend these improved methods
of treatmg edible fishes to general adoptnon, will, undoubtedly, induce cnterprlzmg
dealers to avail themselves very extensively of the remarkable opportunities which
free access, and an assutred footing on Canadian coasts, are calculated to afford.
The broad effect of these increased facilities is to be found ‘in-the abuundant and
increasing supply to the American public of cheap and wholesome fish, which.
supply would certainly diminish or fail without the advantaoes secured by -the
Treaty of Washington.

5. Convemence of reciprocal free market.

A reciprocal free market for any needful commodity, such as fish, entering
extensively into daily consumption by rich and poor, is so manifest an advantage
to everybody concerned, the producer, the frelghter, the seller and consumer alike,
that the remission of Canadian dutis on American-caught fish imported into
Canada, cannot, in our opinion, form a very material element for consideration.
"The benefits conferred by a cheap and abundant supply of food are evident,
especially to countries where, as in the United States and Canada, the’ chief
necessaries of life are expensive, and it is so desirable to cheapen the. means of
living to the working classes.

6 Participation in improvements resulting from the Fisheries Protection Service of
Canada.

In addition to the statutory enactments protecting the Canadian Fisheries
against foreigners, and regulating participation in them by the United "States’
cntuens under Treaty stlpulatlons, the Proviocial Governments have for many
years past applied an organized system of municipal protection and restriction,
designed to preserve them from injury and to render them more productive. A
marked increase in their produce duuno' the last decade attests the ormtlfymg
results of these measures.

A large number of fishery officers is employed by the Government of the
Dominion in the Maritime States at an annual cost of about 75,000 dollars. This
staff is actively engaged,.under an organized system controlled by the Department
‘of Marine and Fisheries, in fosterm‘, and superintending fish culture in the rwers
and estuaries. Regulations are enforced for the protection of these nurgeries, and
considerable expense has been incurred in adapting and i lmprovmg the strea.ms for
the reproduction.of river fish.

The intimate connection between a thriving condition of river and estuary
fishings and.an abundant supply in the neighbouring deep-sea fisheries has not,
pethaps, as yet been sufficiently appreciated. 1t is, *however, obv10us that the
supply of bait fishes thus produced attracts the deep-sea fish in large numbers,
Their resort is_consequently nearer inshore than formerly, and the catch of the
fishermen who have the privilege of inshore fishing is proportionately increased,
whilst they pursue their operations in safer waters and within easier reach of
supplies. In -addition to the measures above descrlbed for the increase of the
fisheries, special care has been devoted to the protection of the spawning grounds
of sea ﬁshes, and ‘the inshores now swarm with valuable fish of all kmds, which,
owing to the expense incurred by the Canadlan Government, are now abundant in
places hitherto almost deserted. =~ -~ "

It will also be necessary for the proper maintenance of these improvements
and for the preservation of order in the fishing grounds, as well in the interest of
the United States as of the Canadian ﬁshermen to supplement the  existing
Fisheries Service by an additional number of otﬁcers and men, which will probab]y
entail an increase of at least 100,000 dollurs on the present e‘(pendlture k

{n all these important adwa.ntages, produced By:the restrictions’ and taxation
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imposed. on. Canadians, Uniled:States’ fishermen .will now, share to, the.fallest
extent, without haying as.yet in.anyv.way, contributed towards their cost: it.may
.then fairly be claimed;that a portion;of the.awardto be. demanded.of. the United
States’ Government shall be_inconsideration of their participation inthe fruits’ of
addcitional expenditure borne by Canadians fo the annual extent, as shown above,
‘of nearly 200,000 dollars. = ... .. .- .. SUNCPUNTL I PR
S e e 7 “*"Summary_._'f‘»f S ‘ BRI

. The privileges secured to. United: States’ citizens under Article XVIII of the
Treaty of Washington, which have been above.described particularly and in detail,
may be summarized as follows:— . - ' g L :

.. 1."The liberty of fishing in all inshore waters of the Dominion; the value of
which is shown by the kinds, quantity, and value of the fish annually taken, by
United States’ fishermen.in those waters, as well as by the number of vessels, hands,
and capital employed. - -~ - C e
.= 2, The liberty to land for the purpose of drying nets and curing fish, a privilege
essential to the successful prosecution.of fishing operations. = S
... 8. Access to the shores for purposes of bait, supply, &ec., including the. all-.
important advantage of transferring cargoes, which enables American fishermen
to double their profits by securing two or more full fares during one season.. . -
4. Participation in the: improvements resulting - from the. Fisheries. Service
maintained by the Government of the, Dominion. - . T
.- .The above privileges may be considered as. susceptible of an approximate
‘money valuation, which it is respectfully submitted should be assessed as well with
reference to the quantity -and value of fish taken, and the fishing. vessels .and fisher-
men. employed, as -to other collateral advantages enjoyed by United. States’
citizens. . T RS BT AP
= It has been stated in.the preceding portions of this chapter. that, an average
number of at least 1,000 United States’ vessels annually frequent -British. Canadian
waters, The gross catch of each vessel per trip has been estimated:at 5,600 dollars,
‘a considerable- proportion of which is net profit, resulting from the privileges
conferred by the Treaty. = o o IO
- These privileges profitably employ men and materials representing in industrial
capital several millions of .dollars;: the industries ‘to -the advancement of which
they conduce, .support domestic trade and foreign commerce. of great extent and
increasing value ; they also serve to make a necessary and healthful article of food
plentiful and.cheap for the American nation. ‘It is not merely the ‘value of “raw
material ” .in, fish taken out of British Canadian waters which: constitutes a fair
basis of compensation ; the right of this fishery was an exclusive privilege,:the sole
use ;of which was highly prized, and.for the.common enjoyment of which we
demand equivalents to.be mcasured. by our just estimation -of its worth; we
enhance. the main concession onthis. point by according kindred liberties ~and
indispensable facilities, all.of ‘which are direct. advantages ; and, in order to illus-
trate. the assessable value of the grant, we adduce.certain data relating to . the
number.of United States’ fishing vessels more immediately interested, and the:gross
quantity and value of their catch in British Canadian waters. - . . .. . 7 . =
.. In addition -to . the advantages above recited, the attention.of the Commis-’
sionersis respectfully drawn to :the great importance -attaching to the beneficial
consequences -to the UnitedsStates of honourably: acquiring for their fishermen full
freedom to pursue their adventurous calling -without incurring constant risks, and
exposing themselves and.their fellow countrymen to the inevitable reproach of wilfully-
trespassing on the rightful domain of friendly neighbours. Paramount, however,
to this consideration is the avoidance of irritating disputes, calculated-to disquiet -
the public mind of a spirited and enterprising people, and liable always to 'become
a.cause of mutual anxiety and embarrassment. P ‘

.. 1t was: repeatedly stated by the American members.of the Joint High Commis-
sion at. Washington, in discussing proposals regarding the Canadian fisheries, “that
the United States desired to secure their enjoyment, not for :their commercial or
intrinsic value, but for the.purpose of. removing -a source of irritation.” - This com-
mendable. desire evidently.-was reciprocated -by- the. ‘British Commissioners: in
assenting to the. proposition that the matter of disagreement as regards a money-
equivalent “ should be referred to an impartial Commission.” It should not be ‘lost
sight of that.an offer for the reciprocal free admission of coal, salt, fish, and lumber,
had previously been made by the United States’ Commissioneérs, “entirely in the
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interest of a peaceful settlement,” but was declined ‘by tiie British Commissioners as
inadequate. It is now shown that the contention of the British Commissioners
regarding the great- value” of these fisheries was well founded, and that the
privileges subsequently accorded by the Treaty of Washington as in part' compen-
satory are of no appreciable value. ' ‘

1t must be admitted, therefore, that the concessions made by Great Britain in
the interests of American fishermen, quite irrespective of their commercial value,
are indeed extremely valuable to the United States. Probably, it will be said that in
this respect, there is an international gain. But it seems impossible for British
subjects, if unmolested in their rights and privileges. to occasion any such irritation
as the United States’ Commissioners expressed their anxiety to avoid. The provo-
cation would be confined entirely to foreign intruders, seeking their own gains at the
cost and injury of British fishermen, thereby, perhaps, involving both ‘maticns in”
serious difficulties and incalculable expense. The duty (with its attendant cost) of
guarding against any such vexations on the part of United States’ citizens, devolves
solely on the American Government. If, to avoid the onerous responsibility of
fulfilling it, and at the same time to secure for the inhabitants and trade of the
country the concurrent use of these valuable privileges, the Government of the
United States requires' to pay fair equivalents, it certainly cannot be expected that
Great Britain would abate the just estimation placed on them because of a mere
assertion by the United States, as beneficiary,  that their value is over-estimated,”
or that any further measure of concession is due to international amity. Great
Britain claims to have fully reciprocated the desire expressed by the United States’
Commissioners ; and being in possession of proprietarv rights of special importance
and value to herself, the mutual enjoyment of which was voluntarily sought on
behalf of United States’ citizens, we are justified-in asking the present Commission
to consider these circumstances in determining the matter thus referred to equitable
assessment under the present Treaty.

CuAPTER I11.—Advantages derived by British Subjects.

1. Laiberty of fishing in United Siates’ waters, and other privileges connected therewith.

- The privileges granted to British subjects by Article XIX of the Treaty of
Washington are the same right of fishing and landing, for purposes connected with
fishing, in United States’ waters, north of the 39th parallel of north latitude, as are
granted to United Staies’ citizens in British North American waters. It may at the
outset be stated that this concession is absolutely valueless.

That the several kinds of sea fishes formerly abundant on the north-eastern
sea-coasts of the United States have not merely become very scarce, but are in some
localities almost extinct, is an unquestionable fact. An exhaustive investigation
into the causes of their decline was commenced in 1871 by Professor Baird, the
Chief of the United States’ Fisheries Commission, and is still in progress. This
eminently thorough and scientific investigator reports, substantially, that the failing
supply of edible coast fishes is mainly due to overnetting and incessant fishing bt;r
other means. These causes, joined to continuous havoc made by predaceous fishes,
have considerably exhausted the coast fisheries along the southern and north-eastern
seaboard of the United States. The Fishery Commissioners of the State of Maine,
in their Reports for 1872-4, endorse the official statements of the Federal Commis-
sioner, that the sea fishes on the coasts of New [England have “almost entirely
disappeared,” and that ** the people are obliged to resort to far distant regions to
gbta.in the supply which formerly could be secured almost within sight of their

omes.” , h

The following extracts from Professor Baird’s Report, published in 1878, are
conclusive :— \

“In view of the factsadduced in reference to the shore fisheries, there can be no
hesitation in accepting the statecment that therc has been an enormous diminution
in their number, although this had already occurred to a considerable degree, with
some species, by the beginning of the present century.” °

- “The testimony everywhere, with scarcely an exception, both from line-men and
trappers, was that the whole business of fishing was pretty nearly at an end, and
phait8i7t3“:ould scarcely pay parties to attempt to continue the work on a large scale -
in S : '

When the above statements are fairly considered, and when we also consider
that thFQ%r(l)ljv remedy for this state of decline is to diminish the numbers and restrict

s e . 1\{



‘the catchment powers of ﬁshmg engines in-use; it'is hlghly |mprobab1e tha.t any‘
~ foreigner will resort to- these waters for fishing purposes. -

In a geowraphxcal sense, the fishery. grounds: thus’ formally opened to Brltlsh
subjects comprise about 2,000 square” miles, distant:and unproductive, and’ which,
for these and other reasons, are practically unavailable:to the: British fisherman: It
is shown above that the best United States’ authorities concur in opinion that these
fisheries are rdpmly becoming. exhausted, affording scarcely remunerative employ-

ment for American fishermen, who have- been themselves obliged to abandon these
grounds, and resort in lar@e numbers to the more productive waters: of Canada.
It is as impossible to conceive in theor y that British fishermen should forsake their
own abundant waters to undertake a long and arduous voyage to those distant and
unremunerative ﬁsherles, as it'is an undISputed matter of fact that they do not a.nd
“in-all probablht\ never will, doso. - '
- A'similar - concession embodled in- the Recxplouty Treaty of 1804 whlch em-.‘

braced 3 degrees more in a southerly direction,. extending along the: coasts ‘of
Delaware, Maryland, ‘Virginia, and part of Noxth Carolina, -to the 36th parallel of
“north. latxtude, proved duung the twelve years it existed of no practlcal value what-
~soever, not a single British fisherman having utilized it.
: The question of bait must now be consx(lered ‘as some 1mportance may,. perhaps, ,
be attached by the United States to the supposed advantages derived in:this. respect
by British subjects. Tt might appear at first sight that the privilege of resorting to
the. inshores of ‘the Eastern States to procure bait- for mackerel fishing’ was of
practical use. Menhaden are said to be found only in United States’ waters, and
‘arc used extensively in the mackerel fishing, which is often successfully pulsued ‘
with this (lcscnptxon of bait, especially by its use for.fecding and attracting the
shoals. 1t is, however, by no means' mdxspensable other fish baits, plentiful in
British waters, arc quite as successfully used in tlns particular kind - of fishing
business, and very generally in other branches, both of deep-sea and inshore fishing,
as, for example, {resh herrings, alewives;, capelm sandlaunce, smelts, squids, clams,
and other small fishes cau0ht clnefly with seines. close inshore. Butxsh fishermen
can thus-findd sufficient bait at home ;' and can purchase from American dealers any
quantities they require much cheaper than. by making voyages to United States’
waters in order to catch it for themselves. Itisa remar kable fact that for six years
past, American fishermen have bought from Canadians more herring bait alone than .
all the menhaden bait imported into Canada during the same per;od., The menhaden
bait itself can also be bred and restored to places, in the Bay of Fundy, on. the
western coast of Nova Scotia, whele it existed up to the time of ‘its local extermi-
natlon s
It s, notouous that the supply, both of food and ‘bait . fishes, has’ become.
alarmingly scarce along the United States’ coast. ' At Gloucester alone some thirty
vessels are engaged duxmg about six months in each year catching menhaden for
bait. They sell about 100,000 dollars’- worth annually, and, by catchlntr them
immodérately in nets and weirs for supplymg bait and to furmsh the oil mllls, they
are rapidly extermivating them. The Massachusetts Flshery Commxssxoners, in
their report for 1872, state that It takes many bands working in many ways'to
catch bait enough for our fishing fleet, which may easily be understood when it is
remembered ‘that each George’s man takes 15 or 20 barrels for a trlp,,and
that each mackereler lays in from 75 to 120 barrels, or even more than that.” 'One
of the plmc:pal modes for the captare of bait and other fishes on the New Envland
Coast is by fixed traps or ‘pounds on the ‘shore. By means of these, herrmtrs,
alewives, and menhaden are caught as-bait for the sea fishery, besides. merchantable‘
fish for the markets, and the coarser kinds for the’ supply of the oil factories. There
are upwards of sixty of these factories now in operation on the Néw England ‘Coast. .
The capital invested i ~them apptoaches 3,000,000 dollars.: They employ 1,197
men ; 383 sailing vessels, and 29 steamers, besxdes numerous other boxts.  The ﬁsh |
materxal which they consume yearly is enormous, ‘computed ‘at “about ‘1,191,100
barrels, requiring whole fishes to the number of about 300,000,000. - These- modes of’
fishing for menhaden and other bait are furthermore” such’ as, to- preclude strangers
from partlmpatmg in them withont exceeding the terms of the: Treaty; and even
Wlthout this difficulty, it must be apparent that such extensive natwe enter- -
prises would bar the competltlon, and sufﬁce to- ensure the vxrtual excluswn of
foreigners.

The attentlon of the Commlssmners is therefore resPecth.ll) drawn to’ the ‘

following pomts —
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1. The “sea fishery ” is distant and unproiuctive. )

2. The inshores are occupied to the fullest possible extent, and the supply
especially in the matter of bait, is rapidly becoming exhausted.

3. British fishermen have not, either during the Reciprocity Treaty or the
Treaty of Washington, availed themselves of the freedom of fishing in United States
waters. : . -

A careful consideration of these points will, we believe, lead to the conviction
that in this respect no advantage whatever accrues to British subjects. ' '

2. Customs remissions by United States in favour of Canada. :

The privilege of a free market in the United States for the produce of the
fisheries of the Dominion of Canada, excepting fish of the inland lakes and tributary
rivers, and fish preserved in oil, remains to be considered. It forms the only
appreciable concession afforded by the Treaty for the right of free fishery in British
waters, and the collateral advantages derived by United States’ citizens. We have
already adverted in paragraph 5 of chapter 2 of this Case to the mutual benefit of a
reciprocal free market for fish. This is so clearly an advaniage to all concerned,
and particularly to the nation comprising the largest number of fishermen, traders,
and consumers, that it ¢annct be contended that in this respect any advantage is
conceded to Canada which is not participated in by the United States.

Conclusion.

For these and other reasons Her Majesty’s Government, for the concession of
these privileges in respect of the Dominion of Canada, claim, over and above the
value of any advantages conferred on British subjects under the Fisherv Articles of
the Treaty of Washington, a gross sum of 12,000,000 dollars, to be paid in accord-
ance with the terms of the Treaty.

Pazrr I1.

NEWFOUNDLAND.
CHAPTER L—Introduction and Description of Newfoundland Fisheries. .

It has been already submitted, on page 62 of the Introductory portion of this
Case, that the following basis is the only one which it is possible to adopt under
the terms of the first part of Article-XVIII of the Treaty of Washington, 1871,
namely, that the value of the privileges granted to each country respectively by
Articles XV, X1X, and XXI of that "I'reaty, whick. were not enjoyed under the Ist
Article of the Convention of the 20th of October, 1818, is that which this Commission
1s constituted to determine. ,

The position occupied by Newfoundland, in regard to the right of fishing enjoyed
- by the United States’ citizens on her coasts is, however, in many points distinct
from that of Canada, and it is desirable to state precisely how the case stands.

By Article I of the Convention of 1818 the inhabitants of the United States
acquired ‘for ever the liberty to take fish of every kind on that part of the southern
coast of Newfoundland: which extends from Cape Ray to the Rameau Islands, on the
western and northern coast of Newfoundland, from the said Cape Ray to the Quirpon
Islands, and also on the ‘coasts, bays, harbours, and creeks from Mount Joly on the
southern coast of Labrador, to and through the Straits of Belle-Isle, and thence north-
wardly indefinitely along the coast, and the liberty for ever to dry and:cure fish in
any of the unsettled bays, harbours, and creeks of the southern part of the coast of
Newfoundland, hereabove described, and the coast of Labrador; but so soon as the
same, or any part thereof, shall be settled, it shall not be lawful for the said fisher-
men to dry or cure fish at such portions so settled without previous agreement for
_such purpose with the inhabitants, proprietors, or possessors of the ground ; and
the United States renounced for ever any liberty heretofore enjoyed or claimed by
the inhabitants thereof to take, dry, or cure fish on or within three marine miles of
any of the coasts, bays, creeks, or harbours of His Majesty’s Dominions in America
not included within the above-mentioned limits ; provided, however, that ﬁme United
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States’ ﬁshermen shail be admitted to.enter such bays or harbours for:the purpose
of shelter and of repairing damages’ therein, of purchasing wood -and ‘of- obtaining
water, and for no other purpose whatever; but they shall be under such restrictions
as, shall be necessary to prevent’ their ta.kmg, drying, or’ curing fish thexem -or in
any ‘other manner whatever abusing the privileges hereby reserved to them.”

“In- addition to the privileges 5o enjoyed under the Convention - of 1818, Articles
XVIII and XXI of the Treaty of Washmgton rrra.nted to Umted States’
cntxzens —_

"(1.) The liberty to take-fish of every kind -except shell ﬁsh on the’ remammv
portlon of the coast of Newfoundland, with liberty to land on the said coast for the
purpose of-dryiiig’ their nets and curing-their fish; provided that in so deing they
do not interfere with the rights of private property, or“with British fishermen in the
peaceable use of any part. of the said coast in their occupancy for the said-purpose:
the salmon and shad fisheries ‘and all other fisheries in rivers ard - mouths of rlvers
being reserved exclusiv ely’ for British fishermen. ‘

' (2) The admission into Newfoundland of fish oil and ﬁsh of all kinds, except
fish'of the inland lakes and rivers falling into them, and except fish preser ved in oxl
being the produce of fisheries of the United States, free of duty. : '

' The _enjoyment of these privileges to contmuc for the period of twelve years
certam

“Inreturn for the privileges so granted to United States’ cmzens, Brltlsh subjccts
acqmred under the same I‘reatv —

1. Similar rights of fishing and ]andmg on Umted Statcs coasts, north’ of the
39th parallel of horth latltude and, :

2. The admission into the Umted States of fish oil and fish of a]l kinds, except
g ish preserved in’ oil, benw the produce ‘of the ﬁshenes of Ne\\foundland free of
ut
yThcse prmleges a]so are ‘ to contmue for a period of twelve years,
certam ce -

‘A reference to the accompanying map wnll show that the coast, the entire
- freedermy of -vhich for fishing purposes has thus been acquired by the United States
for a period of twelve years, embraces that portion extending from the Rameaun
Islands on the south-west coast of the island eastward and northwardly, to the
Quirpon Islands. This coast contains'an area of upwards of 11,000 square miles,
including admittedly the most valuable cod fisheries of the world.. Fish of other
descriptions, namely, herring, capelin, and squid, which are by far the best bait for
the successfui prosecution of the cod fisheries, can. be taken in unlimited quantities
close mshore along-the whole coast whllst in some parts are turbot, hahbut and
Jance.

-The  subjoined tables (Anne\ B of the exports of fish from \’ewfoundland'
for the past seven years will show the enormous. and increasing value of these
fisheries;; .and the Census Returns also annexed (Annex C) afford the clearest
evidencsi that the catch is very large in proportion to the number of men, vessels, and
boats engaged in. fishing operations on the coasts of Newfoundland, which. .ha.v
been tiirown open to United States’ citizens under the Treaty of Washmgton

- In addition_to the value, as shown above, of -the. inshore fisheries, the: proximity
of the bank fisheries to the coast of Newfoundland forms a very. important . element
in the present inquiry.: :'These fisheries are situated at distances.varying from 35
t0°200,.miles from: the. coast of . Newfoundland, and- are. productive. in, the- highest
degree. Although they are open to vessels of all nations, their successful prosecu-
tion depends almost entirely. in securing-a.commodious .and proximate. basis of
operations. Bait, which can be most conveniently.obtained in- the inshore waters
of :‘Newfoundland, is indispensable, and the supply of capelin, sqmd and herring is
there inexhaustible for this purpose.

With reference to-the importance which has from' earliest times been attached
to the value of the fisheries of Newfoundland, it is to be observed that a great
portion of the’Articles in the Treaties of 1783 and 1818 between Great' Britain and
the United States is devoted to careful stipulations respecting their enjoyment;-and.
it will not escape the observation of the Commissioners that the privileges granted-
to United States’ fishermen in those Treaties were always limited in extent, and did
not confer the entire freedom for fishing: operations which is ‘now accorded. by the
Treaty of Washington, even on those portions of the coast which were then thrown
open to ther. Thus, whllst according the privilege of fishing on certain portions
of the coast, the Treaty of 1783 denied the right of landing to dry and cure on the
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shore; and the result was that, so- ar as concerned, dried cod-fish, the. concession to
the United States was of ]i‘ttle or no adyantage. to. them. .1t .was indispensable to
the production of a superior article of. dried cod-fish that there .should be a speedy
landing and curing in a suitable’ climate; The climate of the. United States.is_not
adapted for this purpose, whilst that of Newfoundland is peculiarly suitable. This
fact is evidenced by the United States having never competed with Newfoundland
in foreign markets in_thearticle of dried cod-fish, whilst .they were debarred from
landing on Newfound!and shores., Again, it is necessary for the prosecution of the
fisheries, with reasonabl; prospects of lucrative results, that the ﬁshcrmen should
be in proximity to their turing and drying cstabllshments

The Treaty of 1783iwas 4annulled, by the war of 1812 and the stlpulatmns of
Article I of.the Convention of 1818, quoted in extenso on page 57 of this Case, made
important™inodifications )in ‘the pnvxleges heretofore, enjoyed by United States’
fishermen.. Although thizy had, under this. Convertion, the. liberty of drying and
curing fish. upon the southern coast of. Newfoundland from the Rameau Islands to
.Cape’ Ray, it was condned: t0 the unsettled bo.vs, harbours, and creeks within these
limits ; and, it being provided that so soon as any-portion thereof should be settled, the
lxberty should cease, the fishermen of the United States have been prevented, by
the coast -becoming generally settled,.from availing themselves of the liberty so
conceded. Previously, tferefore, to the Treaty of Washington, United States”
fishermen did not interfert with the Newfoundland fishermen as regards the article
of dried codfish, although ‘they prosecuted the herring fishery at Bonne Bay and:
Bay of Islands on the western coast. .

The question of the privileges of fishing on certain portlom of. the Newfound-
land shores enjoyed by French fishermen does not come within the. scope of this
‘Commission, yet a passing allusion.may be made to it. These privileges consist in
the freedom of the inshore fisheries from Cape Ray northwardly to Quirpon Islands,
and from thence to (/ape John, on parallel 50° of north latitude;. and the value
attached to this right'by the French Government is attested by their solicitude. in
maintaining it, and by the amount of French capital embarked in the prosecution

of these fisheries. . 'his affords another proof of the productiveness of the waters
of the island.

CHAPTER II —-—Advantages derived by United Slates’ Citigens.

‘Tt-will-not be a matter of surprise that there should be an absence of exact
statistical information when the facts are taken into consideration that, until the
Washington Treaty, this vast extent of fishery was exclusively used by the- people
of Newfoundland—sparsely scattered over a long range of coast, for the most' part
in small settlements, between the majority of which the only means of communica-
“tion'is by water, and where,.up to the present time, there was no special object in.
‘collecting statistical details. 1t is proposed, however, to show, by such evidence as
‘will, it is believed, satisfy the Commissioners, the nature and. value of the privileges
“accorded to the citizens of the United States under the Treaty of  Washington.
These may be conveniently divided into three heads, as follows : —
.I; The entire freedom of the inshore fisheries. - L
“1L."The privilege.of procuring -bait, refitting,” drying, transshipping, and
'procurmd supplies.
111, Tte adva..tage of a free market in Newfoundland for: fish‘and fish;oil.
-The’ privileges ‘granted in: return to’ British -subjects will be’ treated subse-
quently and consist of—
1." The liberty of prosccutmg hshmg operations in' United States” waters north
'of the 39th parallel of north latitude ; and -
2. The'advantages of a free market in the United States:for fish-and fish oil.

- L.—The Entzre Frecdom of the Inshore:Fisheries.

Ncwf’ound]and from- that part of its- coast now thrown open to United States’
fishermen, yearly extracts, at the lowest estimate, 5,000,000 dollars’. worth of fish
and fish Gil, and when the value of fish used-for bait. and local consumption for food
and acrrlcultmal purposes, of which there are no returns, . is taken into account,
the total may be fairly stated at 6,000,000 dollars annually, = .-

It may possibly be contended on .the part of the United States that then'
fishermen have not ins the pa.sl availed themselves of the Newfoundland inshore
fisheries, with but few exceptions, and that they would. and do resort to the coasts
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of that island only for the purpose of procuring bait for the Bank fishery. - This
may up to the present time, te.- some extent, be true as regards cod-.fish, but not-as
regards herring, turbot, and halibut.: "It"is not at all probable that, possessing as
they now do the right to take herring and-capelin.for themselves on all parts.of the
Newfoundland coasts, they will continue to purchase as heretofore, and they will
thus prevent the local fishermen, especially those of Fortune Bay, from engaging in .
a very lucrative employment which formerly occupied them during a portion of the
winter season for the supply of the United States’ market. - «¢ S

" The words of the Treaty of Washington, in dealing with the question of
compensation, make no allusion to what use the United States- may or do make of
the privileges granted them, but simply state that, inasmuch’ as it is asserted by
Her Majesty’s Government that the privileges accorded to the cilizens of the United
States under Article XVIII are of greater value than those accorded by Articles
XIX and XXT to the subjects of Her Britannic -Majesty, and this is not admitted
by the United States, it is further agreed that- a Commission shall be appointed,
having regard to the privileges accorded by the United States to Her Britannic
Majesty’s subjects in Articles Nos. X1X and XXI, the amount of any compensation
to be paid by the Government of the United States to that of Her Majesty, in return
for the privileges accorded to the United States under Article XVIII. - '

It is asserted, on the part of Her Majesty’s Government, that the actual use
which may be made of this privilege at the present moment._is not so much in
question as the actual value of it to those who may, if they will, use it. It is
possible, and even probable, that United States’ fishermen may at any moment avail
themselves of the privilege of fishing in Newfoundland inshore waters to a much
larger extent than they do at present; but even if they should not do so, it would
not relieve them from the obligation.of making the just payment for a right which
they have acqulred subject to the condition of making that payment. The case
may be not inaptly illustrated by the somewhat analogous one of a tendency of
shooting or fishing privileges ; it is not because the tenant fails to exercise the
-rights which he has acquired by virtue of his lease that the proprietor should be
debarred from the recovery of his rent. - »

There is a marked contrast, to the advantage of the United States’ citizens,
between the privilege of access to fisheries the most valuable and productive in the
world, and the barren right accorded to the inhabitants of Newfoundland of fishing
in the exhausted and preoccupied waters of the United States north of the:39th
paralle] of ‘north latitude, in which there is no field for lucrative operations even if
British ‘subjects desired to resort to them; and there are strong grounds - for
believing that year by year, as United States’ fishermen resort in greater numbers
to the coasts of Newfoundland for the purpose of procuring bait and supplies, they
will become more intimately acquainted with the resources of the inshore fisheries
and their unlimited capacity for extension and development. 'As a matter of fact,
United States’ vessels have, since the Washington Treaty came into operation, been
successfully engaged in these fisheries; and it is but reasonable to anticipate that,
as the advantages to be derived from ‘them become more widely known, larger
numbers of United States’ fishermen will engage in them. ' _

A participation by fishermen of the United States in the freedom of. these
waters must, notwithstanding their wonderfully reproductive capacity, tell materially
on the local catch, and, while affording to the United States’ fishermen a profitable
employment, must seriously interfere with local success. The extra amount of bait
also which is required for the supply of the United States’ demand for the Bank
Fishery must have the effect of diminishing the supply of cod for the inshores, as
it is well known that the presence of that fish is caused by the attraction offered by
a large quantity of bait fishes, and as this quantity diminishes the cod will resort
in fewer numbers to the coast. The effect of this diminution may not in all pro-
bability be apparent for some -years to come, and whilst United States’ fishermen
will have the liberty of enjoying the fisheries for several years in their present
teeming and remunerative state, the effects of over-fishing may, after their right to
participate in them has lapsed, become seriously prejudicial to. the interests of the
local fishermen. :

II.—The Privilege of procun'né Bait and Supplies, Refitting, Drying, %ansshipﬁng, &c.

‘Apart from the immense vilué to United States’ fishermen of participation in
the Newfoundland inshore fisheries must be estimated the important privilege of
prceuring bait for ‘the prosecution of the bank and deep-sea fisheries, which are
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capable of unlimited 'expansion. = With Newfoundland as a-basis of operations, the
right of procuring-bait, refitting their.vessels, drying and curing fish, procuring ice
in. abundance for the preseryation of bait, liberty of transshipping their cargoes, &ec.,
an almost continuous - prosccution. of the .Bank ‘Fishery is secured to.them. By
means of these advantages, United States’ fishermen  bave ‘acquired, by the Treaty
of Washington, all the requisite facilities. for increasing their fishing operations to
such an extent as to enable them to supply the demand for fish -food .in the United
States’ markets, and largely to furnish the other fish markets of the world, and
thereby exercise a competition which must ‘inevitably  prejudice . Newfoundland.
exporters..- It must be remembered, in contrast with- the foregoing, that United
States’ fishing craft, before the conclusion of the Treaty of Washington, could only
avail themselves of the coast of Newfoundland- for obtaining a supply of wood and
water, for shelter, and for necessary repairs in case of accident, and for no other
purpose whatever; they therefore prosecuted the Bank Fishery under great dis- -
advantages, notwithstanding which, owing to the failure of the United States’ local
fisheries, and the cousequent necessity of providing new fishing grounds, the Bank
Fisheries bave developed into a lucrative source of employment to.the.fishernien of
the United States. That this position is appreciated by.those actively engaged in "
the Bank Fisheries- is attested by the statements of competent witnesses, whose
evidence will be laid before the Commission. - : : S

-1t is impossible to offer more convincing testimony as to.the value to:United
States’ fishermen of securing the right to use the coast of Newf{oundland as.a basis
of operations for the Bank Fisheries than is contained in the declaration of one
who has been for six years so occupied, sailing from the ports  of Salem. and
Gloucester, in Massachusetts, and who declares that it is of the greatest importance
to United States’ fishermen to procure from:Newfoundland the bait necessary for
those fisheries, and that sach benefits can hardly be over-estimated ; that there will
be during the season of 1876 upwards.of 200 United States’ vessels in Fortune
Bay for bait, and that there will be upwards of 300 vessels from the United States
engaged in the Grand Bank Fishery ; that owing to the great advantage of being
able to run into Newfoundland for bait of different kinds they are enabled to make
four trips during the season; that the capelin; which ‘may be considered as a bait
peculiar to Newfoundland, is the best which can be used for this fishery, and that a -
vessel would: probably be enabled to make two.trips during the capelin season,
which extends over a period of about six weeks.. The same experienced deponent
is of opinion that the Bank Fisheries are capable of immense expansion and
development, and that the privilege of getting bait on the. coast of Newfoundland
is indispensable for the accomplishment of this object. - - ‘ ¥
As an instance of the demand for bait supplies derived from the Newfoundland
inshore fisheries, it may- be useful to state that the average- amount of this article
consumed by the French fishermen, who only prosecute the -Bank Fisheries during
a period of about six months of the year, is from 120,000 to 160,000 dollars annually.
The nerring, capelin, and squid, amply meet these requirements, and are supplied by
the people of Fortune and Placentia Bays, the produce of the Islands of St. Pierre
and Miquelon being insufficient to meet the demand. . - . R

- It'is evident from the above considerations that not only are the United States’
fishermen-almost entirely dependent on the bait supply from Newfoundland, now
open to them for the successful prosecation of the Bank fisheries, but also that-they
are enabled, through the privileges conceded to them by the Treaty- of Washington,
to.largely increase the number of their trips, and thus considerably augment the
. profits of-the enterprise. This substantial advantage is secured at the risk, as before-
mentioned, of hereafter depleting the bait supplies of the Newfoundland inshores,
a}rlxd it is'but just that a substantial equivalent should be paid by those who profit
thereby. ' v ' e .o

We are therefore warranted in submitting to the Commissioners that not.only

should the present atcual advantages derived on this head by United States’ fisher-
men be taken into consideration, but also the probable effect. of the.concessions
made in their favoyr. The inevitable. consequence 'of these concessions ~will
be to attract a larger amount of United States’ capital and enterprise following:
the profits already made in this direction, and the effect will be to inflict an injury.
on the local fishermen, both by the increased demand on their sources of supply
and by competition with them in their trade with foreign markets. o
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.. JXL.~—The advantage of a Free Market for Fish and Fisk Oil in Neufoundland.

It might at first sight appear, from the return of fish-exports. from the United -
States to Newfoundland, that..this- privilege. was- of littlé: or; no value ;.indeed, the
duties when collected -on 'this. article -were: of insignificant -amount. . There s,
however, an important benefit.conferred by it on United--States! fishermen.engaged
in the Bank Fisheries.. In fishing on' thc banks and deep-sea, heretofore. large
quantitiés of small fish were thrown overboard as comparatively useless, when large
fish, suitable for the. United States’.market,.could be obtained in abuiidance ; this
practice was highly prejudicial to the fishing grounds.- = ~: . - l-o i e 00 o

Under the Washington Treaty, two-objects are attained ; first, a market for the
small fish at remunerative prices:in".Newfoundland ; and secondly, the preservation
of the fishing grounds. .-+ - el Lo e

. It is.evident that, althoughat the present time United States” fishermen have
been in‘enjoyment of the privileges conferred by the Treaty.of Washington only for
a short period, and may not have availed themselves to the. full extent of this privi-
lege, the actual -profits derived- thereby,.and which, in certain instances, will be sub-
stantiated before the Commissioners by the evidence of competent witnesses, will: be
more fully appreciated during the remaining years of the existence of the right, and
éhis .item. must form a part of the. claim' of Newfoundland against the ;United

tates. : e o S

’

* OmaPTER III.—Advantages derived by British Subjects. .~~~

.. .Haying-now stated the advantages derived by United States’ fishermen under
the operation;of the Treaty.of Washington, it:remains to estimate the value of..the
privileges granted thereby in return to the people of Newfoundland. - -... - "7
~, - In.the first place, the value of -the right of fishing on the United States’ coast
conceded to them must be considered. This consists in the liberty of fishing opera-
tions, with certain exceptions already. set forth,.on that part. of the United. States’
coast north of the 39th parallel of north latitude. L ey
. 'The arguments on this head contained in section 1 of chapter 3, in the “ Case ”
of Canada, will,.it is believed, have satisfied the Commissioners-that no: possible
benefit.can be derived by the fishermen of Newfoundland in this respect.. Indeed,
all that has been said with regard to Canada applies with even greater force to the
more distant Colony of Newfoundland. Evidence has, however, been collected, and
will be laid before the Commissioners, if required, to” prove that no.fishermen from
Newfoundland resort to United States’ waters for fishing operations. .. . ... .
- Secondly, and finally, the remission of the duty by the United States on New-
foundland.exports of fish and fish oil, must be taken into account, and. this,; no
doubt, will be viewed as the most important item of set-off to the privileges. conferred
on United States’ citizens. '

This privilege is, however, reciprocal, and cnables the people of the United
States to dispose of their fish in Newfoundland markets. When the comparatively
small export of Newfoundland fish and fish-oil to the United States is taken into
consideration, the amount of duty remitted thereon is. so insignificant that it could
not, under any circumstances, be entertained as an oftset for a participation .in the
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privileges accorded. under Article XVI1I of the Treaty.of Washington. ... -

.~ The Tables annexed..(Annex D). .will show not only the small'-amount:.of
egports of thisarticle,from Newfoundland to.the United. States, but also:the large
and increasing, trade-with other countries., :Even if a prohibitory, duty were-imposed
in'the United Stales on exports of fish from Newfoundland, it would-be a:matter of
small moment to that Colony, which would readily find a profitable market for the
small quantities of fish which would otherwise be exported in that direction.

Again, upon an article so largely consumed as fish is in the United States, a
remission of duty must be admitted to be a benefit to the community remitting the
duty, as in reality it relieves the consumer, while it affords no additional remunera-
tion to the shipper; and this, as a matter of fact, has been particularly the case as
regards Newfoundland fish shipments to the United States. *

The opening up of the fishing grounds in Newfoundland, and their bait supply
to United States’ enterprise, enables the people of that country to meet the demand
for fish food in their markets; already an appreciable falling off has taken place in
the exports to that country of Newfoundland caught fish (which has always been
very limited), and which, it may not unreasonably be supposed, will soon cease,
nwing to the extension of United States’ fishing enterprise. :
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Conclusion. -
It has thus been'shown that under the Tréaty of Washington there has been
conceded to the United States,— .~ . ;.. 0 g '

. First, the privilege of ‘an equal participation in a fishery, vast in area, teeming
with fish, continuously increasing in productiveness, and now yielding to operatives,
very limited in ‘number when considered:with reference to the field of labour, the
large annval return of -upwards of 6,000,000 dollars, of which 20 per cent. may be
estimated as net profit, or 1,200,000 dollars. . - - - . : o

- It is'believed that the claim on the- part of Newfoundland in respect of this
portion of the privileges acquired by United States’.citizens under the Treaty of
Washington will be confined to the most moderate :dimensions when estimate! at
one-tenth ‘of this amount, :namely, 120,000 dollars’per annum, or, for the twelve
years of the operation of the Treaty, a total sum of 1,440,000 dollars: -

Secondly, there has also been conceded to the .United States the enormous
privilege of the use of the Newfoundland coast as a ‘basis for the prosecution of
those valuable fisheries in the deep sea on’the Banks of that island capable of
unlimited development, and which development must necessarily take place to
supply the demand of extended and extending, markets. 'That the United States
are alive 1o the importance of this fact, and appreciate the great value: of this
. privilege, is evidenced by the number of valuable fishing-vessels already engaged in
this branch of the fisheries. e

We are warranted in assuming the number at present so cngaged as at least
300 sail, and that each vessel will annually take, at a moderate estimate, fish to the
value of 10,900 dollars. The gross annual catch made by the United States’ fisher-
men in this branch of their operations cannot, therefore, be valued at less:than
3,000,000 dollars, and of this at least 20 per cent., or 600,000 dollars per  annum,
may fairly be reckoned as net profit; of this profit Newfoundland is justified in
claiming one-fifth as due to her for the great advantages derived by United States’
fishermen, under the Treaty of Washington, of securing Newfouudland as a basis of
operations and a source of bait supply indispensable to the successful prosecation
of the Bank fisheries; An annual sum of 120,000 dollars is thus arrived at, which,
for the twelve years of the opeération of the Treaty, would amount to 1,440,000
dollars, which is the sum claimed by. Her Majesty’s Government on behalf "of
- Newfoundland in this respect. - I

In conclusien, for the concession of the privileges shown above, Her Majesty’
Government claim in respect of the Colony of Newfoundland, over and above any
alleged advantages conferred on British 'subjects under the fishery Articlés of the
'Treaty of Washington; a gross sum of 2,880,000 dotars, to be paid in accordance
with the terms of the Treaty. o

Summary.,

In Part I of this Case the claim of Her Majesty’s Government in respect of
the Dominion of Canada, has been stated at a sum of 12,000,000 dollars ;' their
claim in respect of the Colony of Newfoundland has been stated in Part II' at a
sum of 2,880,000 dollars; or a gross total of 14,880,000 dollars,—which is the
amount which they submit should be paid to them by the Government of the
United States, under- the provisions of “Article XXII. of the Treaty of Washington
of the 8th May, 1871, o ' L

o
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List of Documents filed with the Secretary of the Commissioner in support of the Case

UP@N?

of Her Majesty’s Government

TREATY of Plns, 1783.

Treaty of Ghent, 1814. -

Convention of October 20, 1818.

Reciprocity Treaty, 1854.

{ostructions to Her Majesty’s High Comm]ssxoners, and Protocols of the

Conferences held at Washington between l‘ebruar} 27 and May 26, 1871.

6.
7.
8.

9.

10.
1.

12
1871.

13.
14,

1872.

15.
16.

1874.

17.

I8.

Treaty of \Vashmgton May 8, 1871.

Imperial Act of August 6, 1872.

Canadian Act, June 14, 1872,

Prince Edward Island Act, June 29, 1872.
Proclamation issued at \Vashmfrton, June 7, 18/3
Ditto, May 20, 1874.

2. Document adnuttmv United States’ fishermen by Prmce Edward Island in

Anuex A (attached to Case).
United States’ Trade and Navigation Reports of 1868, 1869, 1870, 1871,

Mr. E. H. Derby’s report.
Minutes of Executive Council of Prince Edward Island, 17th February,

Report of Commander of « La Canadienne,” 1865.
Schedule of fishing licenses issued to United States’ citizens in 1866, 1867,

1868, 1869.

19.
20.
21.
22.
23.
24,
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.

Cape Ann Advertiser, March 6, 1874.
United States’ Trade and N'uno'atwn Returns for 1866.
Colonel R. D. Cutt’s Report, 1869.

‘Mr. W. Smith’s Report, 1866 (p. 27).

Mr. Perley’s Report, 1852 (pp. 28, 33, 44, 49, 52, 56).

Report of Collector of Customs at Port Mulgra.ve 1873.

Mr. Lorenzo Sabine’s Report, 1865.

Professor Baird’s Report, 1871-72. .

Report of State Commissioners for Maine, 1872-74.

Mr. Currie’s Report, 1873.

Mr. Andrew’s Report, 1852.

Canadian Fishery Reports for last ten years.

Report of Massachusetts Fishery Commissioners, 1872 (p. 39).
Annex B (attached to Case).

Annex C. Census Return of Newfoundland.

Annex D. Exports from Newfoundland to foreign countries.
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APPENDIX B.

ANSWER ON BETALF OF THE UNITED STATES OF AMERICA TO THE CAse or HER
BriTanNic MAJESTY’S GOVERNMENT.

I.

BEFORE proceeding to consider the Case which has been presented on behalf
of Her Majesty, the attention of the Commissioners is first called to the precise
question which, and which only, they have heen appointed and are authorized to
determine. :

-By Article XVIII of the Treaty of Washington, the inhabitants of the United
States have acquired, for the term of twelve years, which commenced July 1,
1873. liberty “to take fish of every kind, except shell-fish, on the sea coasts and
shores, and in the bays, harbours, and creeks of the provinces of Quebec, Nova
Scotia, and New Brunswick, and the colony of Prince Edward’s Island, and of the
several islands thereunto adjacent, without being restricted to any distance from the
shore, with permission to land upon the said coasts and shores and islands, and
also upon the Magdalen Islands, for the purpose of drying their nets and curing
their fish: provided that, in so doing, they do not interfere with the rights of
private property, or with British fishermen in the peaceable use of any part of the
said cousts in their occupancy for the same purpose.

“It is understood that the above-mentioned liberty applies solely to the sea
fishery, and that the sulmon and shad fisheries, and all other fisheries in rivers and
the mouths of rivers, are reserved exclusively for British fishermen.”

By Article XXII provision is made for the appaintment of Commissioners to
determine the amount of any compensation which, in their opinion, ought to be
paid by the Government of the United States to that of Her Britannic Majesty, in
return for the privileges accorded to the citizens of the United States under
Article XVIII of the Treaty.

Compensation can be awarded only for such new privileges as the United
States acquired by virtue of Article XVIII. It is nat competent for the Commis-
sioners to award compensation for those rights which the fishermen of the United
States enjoy in common with the rest of mankind, nor for the liberty secured to
them by the Convention of 1818, nor for zany rights, privileges, liberties, or advan-
tages to which the United States are entitled by virtue of any other articles of the
Treaty of Washington. Nothing, except the privileges newly acquired by virtue
of Article XVIII, falls within the claim for compensation which Her Majesty’s
Government is entitled to make, and upon the validity and amount of which the
- Commission has jurisdiction to determine.

"These are—

Ist. The privilege to fish on.the sea coasts and shores, and in the bays,
harbours, and creeks of Quebec, Nova Scotia, New Brunswick, Prince Edward’s
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Island, and the adJa.cent islands, wnthout being restricted to any chstance from the
shore. : i
2nd. The permxssxon to land on smd coasts, shores, and islands, for the purpose
of drying nets and curing fish, provided that.they do not interfere with the rights
of prlvate property or- with the occupancy of British fishermen.

These are the only privileges accorded for which any possible compensatlon can
be demanded. The liberty extends only to the sca-fishery : the salmon and shad
fisheries, and all other fisheries in rivers and mouths of rivers, are reserved exclu- :
sively for British fishermen.

[t becomes necessary at the outset to inquire what rlghts Amencan ﬁshermen '
and those of other nations possess, independently of Treaty, upon the ground that
the sea is the common property of all mankind. For the purposes of” fishing, the
territorial waters of every country along the sea coast extend three miles from
low-water mark ; and beyond is the open ocean, free to all. In the case of bays

-and gulfs, such only are territorial waters as do not exceed six miles in width at
the mouth, upon a straight line measured from headland to headland. All larger
bodies of water connected with the-open sea form a part of it. And wherever the
mouth of a bay, gulf, or inlet exceeds the maximum width of six miles at its mouth,
and so loses the character of territorial or inland waters, the jurisdictional or
proprietary line, for the purpose of excluding foreigners from fishing, is measured
along the shore of the bay, accordmg to its sinuosities, and the liniit 'of exclusion is.
three miles from low-water mark.: _

The United States insist upon the mamtenance of these rules, behevmc them
to conform to the well established principles of international law and to bave
received a traditional recogmtlon from other Powers, mcludmg Great Britain.

Moreover, the province of the present Commission is not -to decide upon
questions of international law. In detérmining what, if any, compensation Great
Britain is entitled to receive from the United States, for the privilege of using for

“twelve years the in-shore sea fisheries, and for the permission to land on unoccupxed
~and desert shores for the purpose of curing fish and drying nets, it is the manifest
. duty of the Commissioners to treat the questlon practxcallv and proceed upon
the basis of the btatus actudly exist’ng when the Txeatv of Washmcrton ‘was
- adopted..

' The Comm1551 suers who framed the Treaty of Washmgton, decxded not “to

~enter into an examination of the respective rights of the two countries under -the
~ Treaty of 1818 and the general law of nations, but to approach tbc settlement of the
question on a comprehensive basis.” :

What, then, was-the practical extent of the prm]eges enJmed by Amencan‘
fishermen at and before the date of the Treatv.of Washington? :

Even before the Reciprocity Treaty, adop\ed June 5, 1854, the extreme and
untenable claims put forth at an cariier day had been abandoned -and, directly
after its abrogation, the Colonial authorities were instrdcted (April 12 1866) « that
American fishermen should not be interfered with, either by notice or otherwise,
unless found within three miles of the shore, or zuthm three miles of a line draum'
across the mouth of a bay or creck which is less than 1en geographical miles in . wzdth in
conformity with the arrangement-made with France in 1839.”

After that time, till 1870, the Canadian Goverriment issued hcensps to forelgn
fishermen. And when that system was discontinucd (May 14, 1870) the Minister of
Marine and Fisheries gave orders to-the Com:ander of the Government vessels

engaged in-protecting the fisheries, not to intcifere < with any American fishermen,
uniess found within three miles of the shore, or within three miles of a line drawn across
the mouth of a ba_,« or creek which is less than ten geographical miles in width. - In the case
of any other bay—as the Bay of Chaleurs, for example—you will not admit- any
- United States’ ﬁsh\nm.ussel or boat, or any American fishermen, inside of a line
. drawn across at thz\t part of such bay where its width does not exceed ten miles” It is
not apprehended that, for the purposes of the present Commission, there would be

-any appreciable practical difference between extending the: headland doctrine to -
bags ten miles w1de at the mouth and hmltmg it to those which are on]y six miles
wide

. -But, as soon as thess. mstructlons were recelved in En«rland Her Ma]estys ~
Government made haste to telegraph to the Governor-General its hope “thatthe -

Upited States’ fishermen will not be for the present prevented from fishing, except
within three miles of land, or in bays which are less than six miles broad at the

mouth.” Accordingly, Mr. Peter Mitchell, the Minister of ’\/Iarme and  Fisheries,
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was compelled -to withdraw his former instructions, and to give new ones, as follows,
under the date of June 27, 1870 :— ‘

“ Until further instructed, therefore, you will not interfere with any American fishermen, unless
i found within three miles of the shore, or within three miles of a line drawn across the mouth of a bay
or creek, wiich, thongh in parts more than stz miles wide, is less than st geogragiliicel miles {n width
at its mounth,  In the ease of any other hay,—as By des Chalewrs, tfor example,—you will not inter-
tere with any United States’ fishing vessel or bsat, o any fishevmern, waless they eve found within thyee
miles of the shore”

~In connection with and as a part of this case, the United States submit to the
Commission a Brief, exhibiting more fully the history of this controversy, and the
authorities upon it, which conclusively show that the instructions just quoted
correspond exactly with the well-established rules of international law. It is not
doubted that the instructions given were carefully framed with a view to precise
conformity with these rules, and in order that Great Britain might claim no more
than it was prepared to concede to all foreign Governments, in dealing with a
question of great practical importance. A

The United States believe that Her Majesty’s Government are now in. full
accord with their own on this subject, and that all more extensive claims formerly
made arc regarded by it, in the recent and forcible language of the Lord Chief
Justice of England, ¢ as vain and extravagant pretensions, which have long since
given way to the influence of ieason and common sense. . . . . . Theso
assertions ‘of ‘sovereignty were manifestly based on the doctrine that the narrow
seas are part of the realm of England. But that doctrine is now exploded. Who
at this day would venture to affirm that the sovereignty thus asserted in those
times now exists? What English lawyer is there who would not shrink from
maintaining, what foreign jurist who would not -deny, what foreign Government
which would not repel, such a pretension 2”

II.

Having ascertained the extent and limits of the privileges accorded to the
United States by Article XVIII, it is next necessary to state what are the privileges
accorded to Her Majesty’s subjects by Articles XIX and XXI of the T'reaty of
Washington. [For Article XXII, which defines the powers and duties of this Com-
mission, and constitutes its sole authority to act, expressly directs it to have
“regard to the privileges accorded by the United States to the subjects of Her
Britannic Majesty, as stated in Articles XIX and XXIL.” ‘

By Article XIX British subjects acquire, for the same term of years, identically
the same privileges, and upon the same restrictions of landing to cure fish and dry
nets, and of fishing on the eastern coasts and shores of the United States north of
the 39th parallel of north latitude, and on the shores of the adjacent islands, and
in the bays, harbours, and creeks of said sea coasts and shores, without being
restricted to any distance from the shore; as by Article XVIII had been accorded
to United States’ fishermen in regard to the territorial waters of the Atlantic coast
of British North America. Muiatis mutandis, the privileges conceded by cach’ side
to the other are of the same character, and expressed in precisely the same
language. S B '

Article XXII is as follows :—

“It is agreed that, for the term of years mentioned in Article XXNIII of this Treaty, fish-oil and
fish of all kinds (cxcept fish of. the inland lakes and of the rivers falling into theny, and except
fish preserved in oil), being the. prodece of the fisheries of the United States, ov of the Dominion
of Canada, or of Prince Edward’s Island, shall be admitted into each country, respectively, fiee of
duty.” : : ‘

The right to admit fish and fish-oil, free of duty, from the United States into
Canada and Prince Edward’s Island is regarded in the Treaty as. of such insignifi-
cant and inappreciable importance that no account is to be taken of it in the esti-
mate and adjustment of equivalents which the Commissioners arc directed to make.
But the right granted to 4,000,000 of people, a large portion of whom find their
chief industrial interest and source of wealth in the Fisheries, to import fish and
fish-oil for twelve years, duty free, into the markets of a nation of 40,000,000 of
inhabitants, the Commissioners are directed to weigh and oppreciate. The magni-
tude and value of this privilege will be considered hercafter. ' ' ‘

[280] 0
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In regard to Newfoundland, no special remarks seem to be required at this
point, except that by Article XXXII the provisions and stipulations of Articles XVIII
to XXV inclusive are extended to that island, so far as they are applicable. But
there is no previous mention of Newfoundland in the Treaty; and it seems a
strained and unnatural construction of Article XXXII to hold that, by this general
language, it was intended to make the provisions as to this Commission applicable
thereto. The United States assert that the jurisdiction of the Commissioners does
not extend to inquiring whether compensation should be made for the inshore
fisheries of that island, both because the language of the Treaty does not authorize
them to do so, and because the extensive rights to the inshore fisheries of that
island, and to dry and cure fish upon its shores, already possessed by the United
States under the Convention of 1818, render it extremely improbable that any idea
of possible compensation tc that island could have been entertained by either of the
High Contracting Powers when the Treaty was framed.

I1I.

It is proposed next to consider the value of the advantages which the United
States derive from the provisions of Article XVIIL. This will be done in the light
of the principles already laid down, which, it is trusted, have been established to
the satisfaction of the Commissioners.

The only material concessicn is that of fishing within British territorial waters
over which jurisdiction exists to such an extent as to authorize the exclusion of the
rest of mankind., Such jurisdiction only exists within three miles from low-water
mark, both on the shores of the sea and within bays less than six miles wide between
their headlands, for all bays and gulfs of larger size are parts of the open ocean ; and
whatever lies beyond is the gift of God to all, incapable of being monopolized by
any kingdom, or State, or people. :

The necessity of reiterating and emphasizing these positions arises from the
surprising circumstance, that the Case o Her Majesty’s Government throughout
completely and studiously ignores any such distinction.” “From the Bay of Fundy
to the Gulf of St. Lawrence inclusive,” over « an area of many thousands of square
miles,” it claims the whole as British property (p. 18). This is not done, indeed, in
formal and explicit terms: if it had been, the pretension would have been more
.easily reiuted, or rather its extravagance would have refuted itself. But all the
assertions as to value, and all the statistics of the case, though vague and indefinite,
nevertheless are based constanily upon this untenable and long-since exploded
theory. The affirmative lies upon Her Majesty’s Government to show the value to
American fishermen of the inshore fisheries as separated and distinguished from those
of the deep sea ; but this distinction the British case nowhere attempts to draw.
The United States insist that the true issue cannot be evaded thus; and that the
party claiming compensation is bound, by every principle of law, equity, and
justice, to show, with some degree of definiteness and precision, wherein consist
the privileges which are made the foundation of an enormous pecuniary demand.

(1.) The fisheries pursued by .the United States’ fishermen in the waters
adjacent to the British provinces on the Atlantic coast are the halibut and cod
fishery, and the mackerel and herring fishery. The halibutand cod fisheries include
hake, haddock, cusk, and pollock. These fish are caught exclusively on the banks,
far beyond the jurisdiction of any nation. The cod fishery, therefore, is solely a deep
sea fishery, and not a subject within the cognizance of this Commission. This appears
even by the inspection of"the maps attached to the British Case, highly coloured and
partial as those are believed to be, they having been drawn and marked without
any discrimination between territrrial waters and the open sea. Moreover, it will
appear in evidence, conclusively, that there is substantially no inshore cod fishing
done by the Americaus.

Nor do they land or. the shores to dry their nets or cure their fish. These
customs belonged to the primitive mode of catching codfish practised by former
generations of fishermen, and have been disused for many years past, Codfish are
now salted for temporary preservation on shipboard; buf are cured in large estab-
lishments at home, by fish packers and curers, who make this a separate business,
and to whom the fish are sold from the vessels in a green state. '

(2.) Nor do the American cod fishermen fish for bait to any considerable
extent in the territorial waters of the British dominions. Their vessels are so large,
and their outfit is so expensive, that they find it more economical when the first
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supply of bait, which is always brought from home, is exhausted, to purchase fresh
bait of the Canadians, who fish for it in open boats or small craft ‘near their own
homes, to which they return every night. The best bait for cod and other similar
fish is the frozen herring, large quantities of which, of a quality too poor for any
other use, are taken in seines by the Canadians, and sold to the United States’
fishermen. The importance of this-and other kinds of trafiic to the poor inhabi-
tants of the Canadian fishing villages, and the destitution to which they were
reduced, when, from motives cf policy, and to aficet-the negotiations between the.
two Governments, it was broken up by the Canadian authorities, will appear from
their own testimony and from official documents. This subject will receive atten-
tion hereafter. Swfice it now to observe, that the claim of Great Britdin to be compensated
Jor allowing United States’ fishermen to buy bait and other supplies of British subjects, finds
no - semblance of foundution in the Treaiy, by which na right of traffic is conceded. The
United States are not aware that the former inhospitable statutes have ever beén
repealed. Their enforcement may be renewed at any moment,and the only security
against such a course is the fact that such uncivilized legislation is far more incon-
venient and injurious to the Canadians than it can possibly be to American fisher-
men, It will appear in the sequel, that, in the unanimous opinion of that portion of
the Canadians who reside on the sea-coast, the benefits of such ‘commercial-inter-
course are.at least as great to themselves as.to foreign fishermen. : :

(3.) 1t is further important to bear in mind, that the fishery claims of the
Treaty of Washington have already been in formal operation during four years,—

_one-third of the whole period of their continuance ; while practically both fishing
and commercial intercourse have been carried on in conformity with the Treaty
ever since it was signed, May 8, 1871. After that date, the provincial authorities
desisted from the system of seizures and other molestations by which foreign
fishermen had been previously annoyed. And what has been the result, to each
party, of the liberal policy inaugurated by the Treaty? Under its benign
influences, as the British Case declares, « the produce of the fisheries caught by
British subjects has greatly increased during seven- years past.” But, while the
result to them has been one of ‘“steady development and increasing wealth,” the.
United States’ cod fishery, even, has declined in amount and value,—not, to be
sure, to such an extent as the mackerel fishery, but sufficiently to demonstrate that
the American fisheries for halibut, cod, haddock, pollock, and hake, have not been
benefited by any privileges conceded to the United States under the.Treaty of
Washington ; and that, in respect to these fisheries, no just claimn for compensation
can be maintained before this Commission. L

"~ (4.) Almost tiie only fish ever taken by Americans within the three-miles limit
of the coast of the British Provinces are the mackerel ; and of the entire catch of
this fish, only a very small fractional part is so taken. They abound along the

Atlantic coast, from Cape May northward ; great quantities of them are found in
.the deep sea; and the chief use made of the inshore fisheries on the Canadian
coast by American fishermen is to follow, occasionally, a school of fish which, in
its progress, chances to set in towards the shore. :

The method of taking them formerly was by hand-lines with the jig hooks;
and this method is still the one principally practised off the British ‘coast. Within
the past few years, the use of purse-seines has become the method most approved
and most generally adopted by United States’ fishermen. By means of them the
schools of fish can be controlled and caught, whether they are inclined to take bait
or not. And this new mode of taking fish has revolutionized the business, since
American fishermen now require no bait, and are enabled to take an abundant supply
of mackerel in American waters throughout the whole fishing season. :

The migration of mackerel in the spring begins on the "Atlantic' coast from a
point as far south as Cape Hatteras. - The first-comers reach Provincetown, Mass,;
about May 10. Here they begin to scatter, and they are found during the entire
season along the New England coast.

« Whatever may be the theories of others on the subject,” says Professor Baird, “the American
mackerel fisher knows perfectly well that in spring, about May, he will find the schools of mackerel off
Cape Hatteras, and that he can follow them northward, day by day, as they move in countless myriads
on to the coast of Maine, of Nova Seotia, and into the Gulf of St. Lawrence. They may be occasionally
lost sight of by their sinking below the swrface; but they ave sure to present themselves, shortly after,
to those who look for them farther north and east.” '

Leaving it to naturalists-to account for the reasons, the fact is universally
acknowledged, that, for a number of years past, the value of the mackerel fisheries
[280] | 02
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‘in British waters has. diministed, while, during the,same‘period, the quantity
and quality of these fish taken off the coast of New England has greatly
improved. ' o L S '

As early as 1868, the following statement appears in the Annual Report of
Marine and Fisheries :— o o ' '

© “Qwing to some unknown cause, the net as well as the bait mackerel fishery has nearly failed on -
our coasts. As-already stated, the spring fishing at Magdalen Islands had yielded almost nothing to-
the inhabitants, and the foreign schooners which resorted there to pursue the same fishing had’ barely
covered the cost of outfit. According to general opinion, mackerel appeared but in very small numbers
in Pleasant Bay. However bad this fishery had been, hopes were entertained of the results of the
summer fishery. There was, however, to be further disappointment in this instance. Mackerel, it is
true, was seen on the shores of Magdalen Islands, Gaspé, and Bay des” Chaleurs, but in such limited
numbers that, with the exception of a few caught for bait, a very limited quantity was taken at the
Islands and at Gaspé Bay and Basin. The mackerel would not take bait at the surface of the water;
and after trying every means for several weeks to induce the fish to come to the surface, by means . of-
bait,"the American schooners left the islands and shores of Gaspé, with only a few barrels taken. I
have since ascertained that, at the end of August or beginning of September, mackerel had been abun-
dant on the shores of Prince Edward’s Island, and that the schoomers which had resorted there had
done well. It is Lo be hoped that this report was true, as otherwise the loss incuwrred by our own and -
foreign schooners must have been very large, if this fishing had been a failure everywhere. The cost
of outfit is heavy; and, to compensate for expenses necessarily incuired by most of the vessels, it was
necessary that there should be at least a middling success. The scarcity of mackerel was, therefore, -
the reason why I met so very few American schooners near our shores. In June, July, September,
and October, however, when the results of this fishing were still uncertain, several schooners were
seen in Bay des Chalewrs, Paspebiac, Port Daniel, and Percé. From what I could ascertain, about one- .
third had licenses; but the rest, dreading a bad season, preferred fishing only on the Banks, at Magdalen
Islands, or outside the limits, rather than to pay for & license. Moreover, from information obtained, .
I have reason to believe that few were seen fishing inside of:the three-mile limits ; and even those
may have been provided with licenses. During the whole of my cruise in August, I saw none of
them acting in contravention of the law; and the owners of schooners whom I met without a license
had left without infringing the act, after heing notified. The fact of the matter is, that, baving fine -
and costly vessels, of which they are for the most part owners, they can ill afford the risk of losing
them, cspecially this year, by fishing within the three-mile limits.”. (Report of Theophile Tetu, Esq., -
on the Fisheries of the Gulf of St. Lawrence: Annual Report of the Canadian Department of Marine
and Fisheries, 1868, p. 54.) - B ' '

The same deterioration of inshore mackerel ﬁshirig has steadily continued down
to the present time:— SR : : .

“Ts it.uot an extraordinary thing,” says the Report of the smine Department for 1876, « that halibut
and mackerel, which have only a comparatively inferior value in our markets, are always quoted at a
high price with our neighbours? They are difficult fish to cure, and this may explain the difference
in price between both markets; and, us this fishery is very uncertain, our people dare not enter into it,
on account of the possibility of heavy losses in time and money. With the exception of the inhabitants
of Magdalen Islands and some three or four fishermen from Gaspé, nobody in the whole division
placed under my charge takes any interest in cither of these fisheries. The importance of this fishery,
even as carried on by strangers, has greatly diminished. Ouf .of five or siz hundred schooncrs which
Jormerly frequented Bay des Chalewrs, Magdalen Islands, &c., in scerch of mackerel, hardty one hundred
arc now counted. One schooner only, ¢ The W. Merchant, of Gloucester, was this year engaged in
halibut fishing; and, when I visited her at Esquimaux Point, she had caught nothing—not even one .
barrel of herring.  The restrictions to which foreigners fishing in our waters were subjected during
past years, and the seizures of vessels which were the consequence of violations of Canadian fishery
laws, must undoubtedly have contributed a great deal to deter Americans from the tlie waters of the
Gulf, and compelled them to take another direction, where they very likely find more remunerative
results. In the course of a conversation with the United States’ Consul at Gaspé, he handed me a
newspaper from Gloucester, Mass., which explains in a few words this decrease of American schooners
in our waters:—Our large firms,’ said that paper, ‘far from curtailing their fishing outfits, have
increased them. Most of-them have added another vessel to the number already possessed. The
attention of outfitters seems now to,.be solely bent upon cod-fishing. - In former times, their wlolé -
reliance was placed upon mackerel fishing, which was practised on shore on George’s Bank, or in the
Gulf of St. Lawrence; but very little notice is taken of it now,—so much se that the total cateh of -
mackerel by our vessels- is now reduced to one-tenth of what it used to be. - Several causes have been
adduced to explain this change ; but the first is undoubtedly the use of seines. It is almost an impos-
sible thing now to catch mackerel, as formerly, with hook and line, and seining is so uncertain that
most of the masters were compelled to abandon this fishery. Mackerel fishing in the Gulf of .
St. Lawrence formerly constituted the occupation of the whole” Gloucester fleet during the fall season ;
but now hardly fifty or sixty schooners are met within its waters’ The above statecments agree pex-
teetly with the observations I have made during the past season. A few years ago, no more than half-
a~dozen Gloucester schooners weve engaged cod-fishing on the banks: now there are two hundred. - No
attention whatever was then given to cod-fishing, but now it has attracted the notice of the trade of
Gloucester. Halibut-fishing is another pursuit which is daily growing more "and more important for .
Gloucester fishermen; hut the latter appear to have abandoned the Gulf, or rather the grounds which -
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“these fish forméi'ly,fréquénbea; | Several of the finest and swiftest sailers of that -fleet were employed
* during the whole year, and fitted so as to he able to carry these fish, fresh or salted.: The above will
explaini the cause of the disappearance of American schooners from our waters.” : :

" Tt is’ also ‘to be observed, that the American mackerel uniformly command a
higher price than the Colonial catch,—the difference varying from 4 to-6 dollars per
barrel ; the average excess in price in favour of the catch off the coasts of the
United States is at least 5 dollars per barrel. .~ T A

. The evidence to be Jaid before the Commission will fully establish the.position
taken by the American' Commissioners who framed the Treaty of Washington, that
the value of the inshore fisheries has been greatly exaggerated ; and that the United
States have desired to secure the privilege of using them, not for their commercial
or intrinsic value, but for the purpose of removing a source of irritation. '

' The simple truth is, that all American fishermen would, at the date of the
Treaty, and ever since, have gladly abandoned all fishing in the territorial waters
of Canada, rather than have been subjected to competition on equal terms with the
Canadian fishermen. - B A
- (5. As for the herring fishery by Americans in Brifish waters, it amounts to
nothing. Hardly any trace of its existence can be found. ~ Herring are purchased,
but not fished for, by United States’ fishermen in British territorial waters. :

-The United States call upon the British Agent to produce, and upon the Com-
- missioners to require at his hands, tangible evidence of the actual practical value
of the privilege of fishing, by Americans, in British territorial waters, as it has
existed under the Treaty for four years past; as it exists to-day; and.as, judging
‘of the future by the past, it may reasonably be-expected to continue during the
‘ensuing eight years embraced in the 'I'reaty. It is insisted that the Commissioners
have no right to proceed upon vague and general claims and assertions, as unsub-
stantial as the fog banks along the coast, and, therefore, as difficult to refute as it
would be to dissipate a fog. Especially are they bound not to suffer themselves to
be misled by the untenable and exploded theory that the portion of the high seas
which is adjacent to the British Provinces constitutes a part of their dominions.

IV.
It is next proposed to consider the advantages derived by British subjects from
the provisions of the Treaty of Washington. I :

" In the first place, the admission of American fisherinen into British watersis no
detriment; but a positive advantage,’to Colonial fishermen: they catch more fish,
make more money, and are improved in all their material circumstances, by the:
presence of foreign fishermen, The large quantities of the best bait thrown over
from American vessels attract myriads of fish, so that Canadians preler to fish
side by side with them ; and, when. doing so, make a larger catch than they other-
wise could. The returns of the product of the British fisheries conclusively show
that the presence of foreign fishermen cannot possibly have done them any injury. -

- Secondly, the incidental benefits arising from  traffic with American fishermen
are of vital importance to the inhabitants of the British maritime provinces.
When, after the abrogation of the Reciprocity Treaty, the Canadian authorities
- saw fit to prohibit such commercial intercourse, the disastrous consequences which

ensued are thus depicted by the Hon. Stewart Campbell, M.P., in his letter to the,

Department of Marine and Kisheries, in 1869 :— o o .

. . “The principal source of inconvenience and grievance on the part of. the British traders and sub--
jects generally in the Maritime Provinces, who are connected with the fisheries, is to be found in the
areat change of circumstances brought about by the abrogation of the Reciprocity Treaty. During the
cxistence of that Treaty, the entire freedom with which that brancli of industry represented by the
fisheries was pursued, on the part of the subjects of the United States of- America, on the coasts of the
British Provinces, naturally brought these foreigners into most intimate. business relations with mer-
chants, traders, and others, in many localities of the maritime portion of the Dominion, and especially-

“at and in the vicinity of the Straits of Caunso. The great body of the large fleet of American fishermen,
numbering several hundred vessels, which annually passed through that strdit- to the Gulf of St. Law-
rence, in the prosecution of the fisheries, and especially the mackerel fishery, was invariably in the-
habit of procuring much of the requisite supplies for the voyage at the several ports in that Strait. The
business thus created ‘largely benefitted not only those directly engaged in commercial pursuits, but
was also of immense advantage to other classes of the inhabitants of several of the adjacent counties of

Nova Scotia. 'The constant demand for, and ready disposal at remunerative prices.to the American
fishing vessels of, a large quantity of farm produce, and other products of industry, in the shape of
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barrels, hoops, lumber, wood, &c., was at once the character and result of the intercourse which sub-
sisted during the existence of the Reciprocity Treaty. ,

" “And here I may offer some observations as to what, in my judgment, would be the probable
effects of dealing with the American fishermen in the more liberal spirit of cheap licenses, In a former
part of this communication, I have referred to the active and advantageous business relations subsisting
between them and the merchants, traders, and others, in the eastern counties of Nova Scotia, and
particularly at the Stiait of Canso, during the existence of the Reciprocity Treaty, and pointed out
the very prosperous condition of our own people during that period. Much depression bas prevailed
since its abrogation, caused principally by the exaction of a high rate of tonnage dues, which has
induced the Americans to transfer their former business relations to Prince Edward’s Island, where the
terms of the Convention of 1818 are practically permitted to be unrecognized.”

The value of this trade during the period of that Treaty is thus stated.by
Sir John A. Macdonald, in the debate in the Dominion Parliament, May 3, 1872 :— -

“The people of Nova Scotia and the other provinces found that the Treaty, while it yielded a
nominal right, conferred many and solid advantages. A great trade, which they had never anticipated,
sprung up -in consequence of the admission of American fishermen; and, instead of the ruin they
feared, they gained so much in every respect that they desired a continuance of the Treaty, and
lamented its repeal. It was found, too, that the people of Prince Edward’s Island also experienced &
gregt advantage from the Treaty, in respect to trade in coarse grains with the United States, which was
largely increased by the permission granted to Americans to frequent their coasts for fishing purposes.
In that colony, too, there had been apprehensions,—and he doubted not they were sincere,—that the
Treaty would not Le really beneficial to the people; but, when the privileges given to citizens of the
United States were freely enjoyed by them, they, in return, brought so many benefits that we heard
no complaints from the Colony. No injury was done to the fishermen of the island; on the contrary,
the trade which grew up was found to be profitable in many different ways. * More goods were imported
than ever before ; commerce was brisk ; stores were opened, and profits made, which never would have
been realized but for the existence of the Treaty.” '

In the same debate Mr. Power, of Halifax, who was described by another
speaker as “a man who had devoted his whole life to enterprises connected with
the fisheries of the maritime Provinces, who had given them the most careful study
and attention, and had become possessed of every information concerning’them,”
declared that—

“The harbours on the entire line of coast were visited by United States’ vessels, for the purpose
of obtaining supplies of bait, ice, &c., for the deep-sea and other fisheries; and, if we wished to have
the protection effectun], we would prevent this. He snight, however, say that he had always been
opposed to United States’ vessels betng prevented from obtaining these supplies from our people. It looked
too much like the culting off the mose to be revenged on the face. The valuc of articles supplied in this
way was very lavge,and the revenice, as well as the inhabitants, was benefited by 2t ; whilst the only injury
that would be done to the Americans by prohibiting the tyade was to oblige them to bring the supplies,
with them from home, -or drive them to Prince Edward’s Island, where every facility was readily given
them. He understood that, unul the Treaty was finally ratified, it was the intention of the Govern-
ment to prevent American vessels from landing their cateh in ports of the Dominion. He much
doubted the wisdom of this restriction. It might be oll well enough if they were not permitted to do
80 in Prince Edward’s Tsland. That island lay almost in the centre of the fishing-grounds; and there
they were allowed to take all supplies they might require, and land their fish, which was reshipped in
American steamers that plied weekly between Charlottetown and Boston. Such action on the part of
the Government would hardly form any restriction to the Americans while they had Prince Edward’s
TIsland open to them, and would only deprive our people of the Strait of Canso of the advantage of
storage and harbour attendant on the landing of cargoes, and our vessels of the benefit of the freighting
of them to the Uniteu States.” i ~

The condition of things in 1870 appears from the reports of Vice-Admiral
Fanshawe, and the other officers in command of the war-vessels cruizing off the
Canadian coast, for the protection of the fisheries.—Canadian Report of the Depart-
ment of Marine and Fisheries, 1870, pp. 324, 338, 339, 341, and 349. Admiral Fan-
shawe says:— .

“The strong interest that botli the resident British traders and the United States’ fishermen have
in maintaining the -trade would, in my opinion, render its suppression extremely difficult, cven wore it
thought judicious to continue the attempt; whilst the combination between these two bodies to evade
British law, and the sympathies arising therefrom, must be very undesirable.”- :

The Commander of Her Majesty’s gun-boat “Britomart,” in his report on the
fisheries of the Bay of Fundy, says :—

“The inbabitants on the Nova Scotia coast, from St. Mary’s Bay to Cape Sable, I belie\-/e', prefer
the Americans coming in, as they are in the habit of selling thewm stores, bait, and ice, and give them
every information as to my movements.
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“ Wherever I went, I-found the people-most anxious whether tie:Americans were still going to be
allowed to come and purchase the frozen herrings; if they were not, they had no other market for
them, and the duty was so heavy they could not afford to take them into American ports'themselves.
At the snme time, they wished to have the Americans prevented from fishing on their coasts.”

The Commander of Her Majesty’s ship “* Plover,” in his report from Prince
Edward’s Island, in the same year, says :— '

“ Every facility is given in the ports of this island to foreigners for obtaining and replenishing
their stock of stores and necessaries for fishing. This, if the Treaty is intended to be strictly enforced,
should not be allowed ; as, if it is wished to drive the United States’ fishermen from these waters, they
will then be obliged to return home for supplies,”

H. E. Betts, Commander Government schooner * Ella G. McLean,” says :—

“I anchored off Port Mulgrave, and procwred wood and water. -Here the feeling is very much
against the law that prevents the Americon fishermen procuring supplies, such as bait, barrels,
provisions, &c. Omne house, whose receipts in 1864 and 1865 were about 80,000 dollars each year, this
year was reduced to 10,000 dollars, the principal part of which was “stolen” They advocate the
return to the licence system, doing away with the twenty-four hours’ notice there used to be, and
baving-these schooners to rigidly enforce the law, aud to instantly seize any vessel fishing inside the
limits without a licence. They suggest that the proceeds of the licences might be used as & set-off
against the American duty of 2 dollars a barrel, by dividing it at so much per barrel amongst our
fishermen as a bounty, thus putting our fishexmen on nearly equal terms with tﬁe Americans as regards
a market for their fish.” :

The anticipations that the Treaty of Washington would so operate as to
remove the distress existing in the maritime provinces at the date of its negotiation
have been fully realized, as will appear by the testimony to be laid before the Com-
mission. It also appears that several thousands of British fishermen find lucrative
employment on board American fishing vessels,. =~ = .

The benefits thus far alluded to are only indirectly and remotely within the
scope and cognizance of this Commission. They are brought to its attention chiefly to
refute the claim, that it is an advantage to the United States to be able to enter the
harbours of the .provinces and traffic with the inhabitants. No doubt, all such
advantages are mutual and reciprocal. They only show .that, in this instance, as
in s0 many others, a system of freedom rather than one of repression, proves the
best for all mankind. '

V.

It is necessary now to consider the specific benefits which the Treaty directs
the Commission to regard in its comparison and adjustment .of equivalents,
1. What do British subjects gain by admission to the fishing grounds of the
United States down to the 39th parallel of north latitude?

Al descriptions of fish found in British waters also abound along this portion
of the coast of the United States. They are nearly as extensive territorially,.and
equally valuable. If the provincial fishermen invested the sanie amount of capital
in the business, and -exerted equal enterprise, industry, and skill, they would find
the American waters fully as valuable to them as theifs now are to the fishérmen of

_the United States. , o T o
Off the American coast is found exclusively the menhaden or .porgies, by

far the best bait for mackerel. This is well stated by ‘Sir John Macdonald, who
says :— : :

«Tt is also true that, in American waters, the favourite -bait to cateh the mackerel is found, and it
is so much the favourite bait, that one fishing-vessel having this bait on board would draw a whole
school of mackerel in.the very face of vessels having an inferior bait. Now, the value of the privilege
of entering American waters for catching that bait is very great.. If Canadian fishermen were excluded
from American waters by any combination among American fishermen, or by any act of Congress, they
would be deprived of getting a single ounce of the bait. American fishermen might combine for that
object, or a law might be passed by Congress forbidding the exportation of menhaden; but, by the
provision made in the Treaty, Canadian fishermen are allowed to enter into American waters to procure
the bait, and the consequence of that is, that no such combination can exist, and Canadians can
purchase the bait, and be able to fish on equal terms with the Americans.”—Speech of :Sir John A

Macdonald, May 3, 1872,

. These statements were based upon the Canadian Official Reports previously
published, which say :—
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. “For mackerel fishing, the Americans use ‘porgies’ and clams, chopped fine, as bait.  The ‘porgies,
are found only on the coast of the United States, and, when imported into the Dominion, cost about
6 dollars per barrel S :

“The bait with which the Americans are supplied is far superior to any which can be procured in
this-country, to which may be attributed in a great measure the success of the Americans previously to
the recent restrictions, although even now the local fishermen complain that they have no chanze while
an American schooner is fishing near them.”—Annual Report of the Department of Marine and
Fisheries for the year ending June 1870, pp. 312, 342. '

The menhaden fishery has within ten years grown into an immense business.
Formerly they were taken only for bait, and were either ground in hand-mills for
mackerel, or used in what is called “slivers” for codfish bait. There is now a large
fleet of steamers and sailing vessels engaged in this fishery. Large factories have
‘been erected on shore for extracting the oil. As these fish are not valuable until
they are fat, which is in August and September, they are not much taken in their
spawning time; and they will not therefore be exterminated. They are caught
solely with seines, near the shore, their food being a kind of marine seed which
floats upon the waters, consequently they will not take the hook. This fishery is
one of the most profitable of all the fisheries, the oil being used for tanning and
currying extensively at home, and being exported in large quantities. The refuse
of the fish, after being pressed, is used for manufacturing guano or fish phosphate,
and is very valuable as a fertilizer. This fishery is purely an American fishery, no
menhaden ever being found north of the coast of Maine. 1t is entirely an inshore
fishery, the fish being taken within two miles from the shore.

The - United States inshore fisheries for mackerel, in-quality, quantity, and
value, are unsurpassed by any in the world. They are within four hours’ sail of the
American market, and many of the mackerel are sold fresh at a larger. price than
when salted and packed. 'The vessels fitted with mackerel seines can use the same
means and facilities for taking menhaden, so that both fisheries can be pursued
together. And they combine advantages compared 'with which the Dominion
fisheries are uncertain, poor in quality, and vastly less in quantity. The Canadian
fishcries are a long voyage from any market whatever, and involve far more
exposure to loss of vessels and life. These fisheriés along the shores of the United
States are now open to the competition of the cheap-built vessels, cheap-fed crew,
and poorly paid labour of the Dominion fishermen, who pay trifling taxes, and live,
both on board their vessels and at home, at less than half the expense of American
fishermen. 1t is only from lack of enterprise, capital, and ability that the Dominion
fishermen have failed to use them. But recently hundreds of Dominion fishermen
have learned their business at Gloucester and other American fishing towns, and by
shipping- in American vessels. They have in United States’ waters to-day over
thirty vessels equipped for seining, which, in company with the American fleet, are
sweeping the shores of New England.

2. The enormous pecuniary value of the right to import fish and fish-oil, free
- of duty, into the markets of the United States, must be admitted by every candid
mind. = Testimony from all quarters can be adduced of the most convincing
. character on this subject. : y '

In June 24, 1851, long before the adoption of the Reciprocity Treaty, the
British Minister at Washington, Lord Elgin, wrote to Mr. Webster, that if the
United States would admit “all fish, either cured or fresh, imported from the
British North American possessions, in vessels of any nation or description, free of
duty, and vpon terms in all respects of equality with fish imported by citizens of
the United States,” Her Majesty’s Government were prepared “to throw open to
the fishermen of the United States the fisheries in the waters of the British North
American Colonies, with permission to those fishermen to land on the coasts of those
Colonies for the purpose of drying their nets and curing fish; provided that, in so
doing, they do not interfere with the owners of private. property, or with the
"operations of British fishermen.”—Documents accompanying President’s ‘message,
December, 1851, part 1, pp. 89, 90. . :

And after the abrogation of the Reciprocity Treaty in- 1867, a Committee of
the Nova Scotia Legislsture earnestly recommended “ that, instead.of levying a
pecuniary license fee, steps be taken to arrange, if practicable, with the American
Government, for the admission of the products of Colonial fishermen.into the
American market free, or under a more reduced Tariff than that now imposed.”
—Report of Committee of Legislature of Nova Scotia, 1867, quoted. in Knight’s
Report on the Fisheries of Nova Scotia, p. 14. ol
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“Under the Reciprocity Treaty,” said Mr. Stewart Campbell, in the memorandum already quoted
from, “ the total cxemption from duty of all fish cxported from the maritime provinces to the markels of
the United States, was also a boon of incstimabdle value to the very large -class of British subjects directly
and indirectly conected wilk our Jisheries und its resulting trade. This state of things, which. was
beneficial also in no small degree to the subjects of the United States, undoubtedly created a condition
-of general prosperity and contentnent among the. classes of British subjects referred to, such as had
never previously existed.” 4

On this subject, Sir John A. Macdonald, in the Parllament of the Domlmon,
‘thus expressed himself:—

« T may be liable to the charge of i injuring our own case in discussing the advantages of the arrange-
ments, because every word used by me may be quoted and used as evidence against us hereafter. The
statement has been so thrown broadcast that the arrangement is o bad one for Canada, that, in order to
show to this House and the country that it is one that can be accepted, one is obhﬂed to run the risk
of his language being used before the Commissioners to settle the amount, of compensanon as an
evidenee of the value of the Treaty to us. It scems to me that, in Jooking at the Treaty in a commer-
cinl point of view, and looking at the question whether it is nf'ht to accept the articles, we have to
consider mainly that interest which is most peculiarly affected. Now, unless I am greatly misinf‘ormed,
.the fishing interests in Nova Scotia, with one or two: exceptions for local reasons, are altogether in
favour of the Treaty. They are so auxious to get free admission for their fish into the American
market, that they would view with great sorrow any action of this House which would exclude them
{rcm that market ; that they look forward with increasing confidence to a large development of their
trade, and of that; great industry ; and I say that, that bemfr the case,—if it be to the interest of the-
ﬁshermen and for the advantage of that branch of national mdusbry, setting aside all other considera-
tions—we ought not wilfully t,o injure that interest. Why, Sir, what is the fact of the case as it
stands 2 The onls y market for the Canadian No. 1 mackercl in the world is the United States. That s
our only market, and we arc practically excluded from it by the present duty. The consequence of that
duty s, that our ﬁslwnnen are at the mercy of the American jfishermen. They are made the hewers of wood
and the drawers of water for the Americans.  They are obliged to sell their fish at the Americans own price.
The American fishermen mperchase their fish at a nominal value, and control the American market. The
great profits of the trade are handed over to the American fishermen, or the American merchants
em’med in the trade, and they profit to the loss of our own industry and our own people. Let anyone

_go “down the St. Lawrence on a summer trip—as many of us do—and call from the deck of the steamer
fo o fisherman in his boat, and see for what a nominal price you can secure the whole of his catch; and
that is from the absence of o market, and frown the fact of the Canadian fishermen being completely
under the control of the foreigner. With the duty off Canadian fish, the Canadian fisherman may send-
hisfish at the right time, when he can obtain the best price, to the American market, and thus be /g
means of opening a proﬁtable trade with the- United States in exchange. If, therefore, it is for

- advantage of the maritime provinces, including that portion of Quebec which is also largely interested
in the ﬁsherles that this Treaty should be mtlﬁcd, and that this great market should be opencd to
them, on what ground should we deprive them of this right? Ts it not a selfish argument that the
fisheries can be used as a lever in order to gain reciprocity in flour, wheat, and other cereals? Are you
to shut our fishermen out of this great mmket in order that you may coerce the United Stat,es into
giving you an extension of the rec1proca.l principle ?

1 have heard tle fear expressed that, with this Treaty, the Americans would come down intu our
waters and take the fish away from our people. This was a groundless fear. Why had not- this
occurred under the Reciprocity Treaty, under which the Americans enjoyed fully equal privileges to
those they would have under the Treaty of Washington? Did we find them interfering with our
fishermen ? 'We did not; and, with the United States’ markets open to us on the same terms as to
its own fishermen, could any mt;elhnent. man suppose that they could come down four or five hundred
miles in vessels costing more to bmld equip, and sail than our vessels, and compete with our people,
who took the fish almost at their own doors? In Mr. Knight’s report on the working of the Reciprocity
Treaty, drawn up in the year 1867, was found the followmv extract of a letter from a gentleman in
Guysborough : ¢ The fishermen in this locality have, since the commencement of the Reclprocxty Treaty,
say, for the past ten years, made more money than during any ten years previous, from the fact that
they had a free market in the United States, which s the only Yy market where a large proportion of our
Jish will sell to advantage; and, although fish have not been so abundant, the extra price has more than
compensated for the deﬁcxency in the catch. Ifa heavy duty were put upon our mackerel and herrings
in the United States, the fishery would not be remunerative ; and,” he added, € the American cod and
mackerel fishermen have not interfered with us nor injured our fisheries durmrr the past ten years, and
our fishermen caught more mackerel in 1864 than in any previous year. It would be scen that we
need have mo fears that the Americans would do us any greater injury under this Treaty. He also
found in Mr. Knight's report. that the value of fish exported from the province of Nova Scotia from
1855 to 1865, durml7 the existence of the Reciprocity Treaty, had increased from 1,940,127 dollars to

- 3,476,461 dollars and was it not fair to assume that a proportionate increase would take place under
the Washmrvton Treaty ?

«Those opposed to the Treaty seemed to set great value upon what we were asked by it to
surrender. € Oh,’ said -they, ‘ why should we give up our valuable fisheries, such important privileges,
and for so small a consideration?’ Had those who talked in this way studied the case ? X believe
they had not, else they would form a different opinion. That our fisheries were valuable, I am well
aware, Their value utder favourable conditions could not be over-estimated ; but that value would be
great or small just in proportion to the markets we possessed. By this Tleaty we surrendered very
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little, and gained in many ways ; for, in addition ‘o0 our own fishing srounds, which we still retained, we had
the privilege, if we choose to avail ourselves of it, of going into United States’ waters to fish, and would
gain a free market, which would have the effect of increasing the value of our own fisheries to a most
important extent. Newfoundland and Prince Edward's Island had given strong indications that they
would ratify this Treaty; and Americans having free access to the fishing grounds of the former, they
would be quite independent of us in the herring and cod fisheries. Prince Edward’s Island’s ratifying
it would give them access to the mackerel fishery of that island ; and with the right which they now
possessed, under the Treaty of 1818, to take all kinds of fish when and where they pleased at the
Magdalen Islands—and the Islands comprise, hoth for herring and mackerel, about the best fishing
ground of the Dominion—the Americansneed care very little forany privileges that we might have the
power to withhold fiom them, which would amount to but a few miles of an inshore mackerel fishery ;
in return for which the markets of the entire United States were thrown open to us, free, for all the fish
aud products of the fisheries of the whole Dominion.”

In the same debate of May 13, 1872, Mr. Power, of Halifax, said :—

“He was in favour of accepting the Treaty even as it was, and the following were some of his
reasons,—they were not merely theoretical, but the result of years of practical expericnce and careful
observation. In the spring of each year, some forty or fifty vessels resorted to the Magdalen Islands
for herring, and he had known the number to be greater. These vessels carried an average of 900
barrels each, so that the quantity taken was generally in the neighbourhood of 50,000 barrels. During:
the existence of the Reciprocity Treaty, no United States’ vessels went after these fish. .All the vessels.
engnzed in that fishery belonged to some one of the provinces now forming this Dominion. .Since the
abrogation of the Treaty and the imposition of the duty of 1 dollar per barrcl by the United States, the
case had become entirely changed. Vessels still went there; but they were nearly all American.
Now, under this Treaty we would get that important branch of trade back again. The lower provinces,
Nova Scotia in particular, had a large herring trade with Newfoundland. Vessels went there with salt -
and other supplies, and brought back cargoes of herring in bulk. Employment was thus given to the
cooper aud labourer in preparing these fish for export; and, as the business was prosecuted mostly in
the winter months, when other employment was cifficult to obtain, it always proved a great boon to
the industrious. We lost this trade also when we lost the Reciprocity Treaty; but it would return to
us under the Treaty now offered for our acceptance. A. little more than two years ago, two vessels
belonging to the Province of Quebec arrived in Halifax from Labrador. They had between them 3,400
barrels of herrings. Not finding sale for them in Halifax, they proceeded to New York, where they
sold. The duty on these two cargoes amounted to 3,400 dollars in gold. Under a Treaty of this kind
this 3,400 dollars would go into the pockets of the owners and crews of the vessels, instead of into the
United States’ Treasury, and cases of this kind occurred almost every day. The same reason applied
to the mackerel fishery, but with still greater force, the duty being 2 dollars per barrel. There was
apother feature connected with this fishery, which ought to have a good deal of weight with this
House, in favour of the Treaty. American vessels following the cod and mackerel fisheries were
manned in great part by natives of some part of this Dominion. The chief cause of this was, that, as
the hands fished on shares—viz, one-half of what they caught,—those employed on board of United
States’ vessels got theirs in free of duty, whilst the men employed in the vessels of the Dominion had
to pay the duty on theirs. A hand catching twenty-five barrels of mackerel to his share, on board of a
United States’ vessel, would receive 50 dollars more than he would receive for the same quantity taken
in one of our own vessels. A consequence of this was; that the best men went on board the American
vessels, and our vessels had to put up with the less capable. Indeed, should the present state of
things continne much longer, our people would be compelled to give up the hLool-and-lino fishing
altogether, for it was impossible that they could continue to compete against the duty and their other
disadvantages. During the existence of the Reciprocity Treaty, the number of vessels following the
hook-and-line mackerel fishery had increased to about sixty in the county of Lunenburg alone. Since
the termipation of the Treaty the number had been gradually falling off, until, during last session, no
more than half a dozen vessels engaged in that business; and he believed that, should this Treaty not
be ratified, there would not be a single vessel fitted out in that county for the mackerel fishery the
approaching season. He had been assured by vessel owners in Havre au Bouche—an enterprising
settlement at the eastern end of the County of Antigonish—and also by those on the western side of
the Strait of Canso, in the County of Guysboro’ (from both of which places the mackerel and herring
fisheries had been extensively prosecuted), that the business will not more than pay expenses, and
that, unless something was done to relieve those fish {rom the present duty, they would be obliged to
abandon the business altogether. This nced create no swiprise, when it is considered that, at the
present value of mackerel and herrings, the duty is fully equal to 50 per cent. Owing to the advan-
tages offered by the American vessels ever our provineial vessels engaged in fishing, not only were our
best men induced to give their skill to the Americans in fishing, but in many cases they remained
away, and their industry was lost to the provinces. They went to the States in the vessel the last
trip, in order to get settled up for the season’s work, and generally remained there to man the fishing
and other vessels of the Republic. 'Why, a very large proportion of the inhabicants of Gloucester and
other fishiny towns of Massachusetts and Maine were natives of some of the provinces of this
Dominion. Now, with this Treaty, the inducements to give a preference to American vessels would
be removed, and our own vessels would be able to select good hands, whe would remain at home, the
temptation to emigrate, as he had just explined, being removed. He had heurd ¢ said thut the con-
sumer paid the duty. Now, whilst this might be the cuse with some articles, it was not so with the article
of our fish. In our cusc in this business, our fishermen fished side by side with their American rivals,
both currying the procceds of their culch to the same murlet, where our men lad to contend ogainst the
Jree fish of the American fishermen.  Let him dllustrate this. An American and o provincial vessel took
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500 barrels of mackerd gack 5 both vessels were confined to the same market, where they sold af the sams

ce. One had to pay a duly of 1,000 dollars, while the other had not to do so. Who then paid the
1,000 dollars? Most certainly not the purchascr or consumer, but the poor, hard-worked fisherman of this
Dominion ; for this 1,000 dollars was deducted from his account of sales. Those who contended that
in this case the consumer paid the duty, ought to be able to show that, if the duty were taken off in
the United States, the selling price there would be reduced by the amount of the duty. There was
nothing in the nature or existing circumstances of the tiade to cause any person who understands to
believe that this would be the case; and, therefore, it would b seen that at present our fishermen
laboured under disadvantages, which made ¢ almost impossible for them to compete with their rivals in the
United States, and that the removal of the duty, as proposcd by this Treaty, would be a great boon, and
enable them o do a good business where they now were but siruggling, or doing a losing trade”

In the same debate Dr. Tupper, of Halifax, said:—

“While in 1854 American fishermen were able to compete with Canadians, because they had vo
high taxes to pay, and the cost of outfit was much less than at present, the war and the burdens.it had
left behind had so changed their position in relation to this question, that every Canadian fisherman,
who had the fish in the sea at his own door, with all the advantages of cheap vessels and cheap equip-
ment, if he belonged (as no one doubted) to the same courageous and adventurous class as. the.
Americans, would enter into the competition with an advantage of 40 or 50 per cent. in his favour.
e . ‘Who would say that the Canadian fisherman was deserving of any consideration, if Le
was not able, with that premium in his favour, to meet the cownpetition, not ouly of the United States,
but of the world? Why, then, instead of the Treaty surrendering our fishermen and fisheries to the:
destructive competition of the foreigner, the result would be—and ‘mark his words, the facts would:
soon show it—that the American fishermen who empleyed their industry in the waters of Canada
would become like the American lumbermen who engaged in that trade in the valley of the Ottawa,
they would scttle upon Canadian soil, bringing with them their character for entcrprise and energy,
and would become equally good subjects of Her Majesty, would give this country the benefit of their
talents, and their enterprise, and their capital. Was therc unybody who could doubt as to the cffect of:
removing the duty which was now levied of 2 dollars per barrel upon mackercl, amd 1 dollar wpon herrings,
of taking off this enormous bounty in fuvour of the American fishcrmen, and leaving our fishermen free:
and unrestricted aceess to the best market for them in the world 2 Was there any one who could doubt
that the practical result would be to leave the Canadians, in a very short time, almost without any"
competition at all? The Opposition for a long time held out the idea that Parliament and the Govern-
ment must “protect the poor struggling and industrious fishermen of Nova Scotia and the other
provinces against the operation of this Treaty, which, it was held, would be ruinous to them in every
way. Gradually, however, light began to break in upon them, until at last they discovered this extra-
ordinary fact, that while the clauses of this Treaty which related to Canada were held Ly every’
intelligent fisherman to be a great boon, as something which would take the taxes off them, and relicve
them from hundreds of thousands of dollars’ tribute that they were now compelled to pay to a foreign
nation, the fishermen of the United States were, on the other hand, just as much averse to the Treaty
a8 our own people were anxious that it should be carried into effect. How different would the future
be under this Treaty from what it would certainly be if the present state of affairs were to continue!
‘What was the result now ? 'Why, many of our fishermen were compelled to go to the United States,
abandoning their homes in Canada, in order to place themselves upon an equal footing with the
Americans. The member for West Durham stated that, if Cauada had continued the policy of
exclusion, the American fisheries would wery soon have utterly failed, and they would have been at
our mercy. This was a great mistake. Last summer he went down in a steamer from Dathousie to
Pictou, and fell in with a fleet of thirty American fishing vessels, which had averaged 300 barrels of
mackerel in three weeks, and had never been within ten miles of the shore.”

The Hon. S. Campbell, of Nova Scotia, said :—

“ Under the operation of the system that had prevailed since the repeal of the Treaty of 1854, the
fishermen of - Nova Scotia had, to a large extent, become the fishermen of the United States. They had
been forced to abandon their vessels and homes in Nova Scotia, and ship to American ports, there to
become engaged in aiding the commercial enterprizes of that country. It was a melancholy feature to
see thousands of young and hardy fishermen compelled to leave their native land to embark in the
pursuits of a foreign country, and drain their own land of that aid and strength which their presence
would have secured. There was another evil in connection with this matter, that, not only were they
forced to aid in promoting the welfare of another country, but they were, by being so, gradually’
alienated from the land of their birth, and led to make unfortunate contrasts and comparisons to the
detriment of the country to which they belonged; because, in the country to which they departed, they
derived benefits that were unattainable in their own. Another evil of the present state of things was
the impediment thrown in the way of shipbuilding by the depression caused in the business of the
country. While Nova Scotia had mechanics who were able to build vessels that would compete in
every important respect with those built by our American neighbours, the commnercial impediments
thrown in the way of Americans fishing in Canadian waters had an injurious effect upon the ship-
building interest. ‘It had been said that the concessions obtained by tlie Dominion were not equivalent
to the concessions which were granted to the United States. Upon that point, he regarded what had
been said by the Minister of Justice about the privileges of Cansdians resorting to American waters,
for the purpose of procuring bait, as being of great importance. He believed that to be a very valuable
and important concession. He did not regard the American inshore fisheries as of such little value as
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had been represented ; for he kuew that frequently American fishermen left our coast, and resorted to
their own waters, where they received a _valuable recompense for changing their venue and base of
operations. By the Treaty of 1818, Ameérican fishing vessels were not permitted to enter our harbours,
except for the purpose of obtaining wood, water, and shelter. This limitation had produced a great
deal of dissatisfaction, and did injustice to our shore population, During the reciprocity, those vessels
were constantly in our waters, engaged in a mutually advantageous business with the merchants
who lived on shore. Both parties desired a renewal of that relation, which would decidedly be to the
advantage of Nova Scotia. It was because he desired to restore to the people of Nova Scotia the
advantages of that reciprocal trade, that he was ardently anxious for the ratification of this Treaty.
To use o phrase that had been employed on both sides of the House, his constituents had ‘set their
hearts upon it and, as far as his voice and vote went, they would surely have it.” .

Mr. Macdonald, of Nova Scotia, remarked :—

«The Honourable Member for Halifax, who addressed the House a few days ago (Mr. Power), has
told what effect the high duty on mackerel in the States has had on this hook-und-line fishing. = The
number of vessels fitted out for it from Lunenburg County has decreased from sixty to seventy under
the Reciprocity Treaty. Until last year, not more than half-a-dozen ventured to engage in it, finding
the high duties made it unprofitable. Last year, nearly all that fine fleet of vessels, after returning
from Labrador, instead of going out again for mackerel, were compelled to lay for the remainder of the
season idly swinging at their anchors in the harbours and coves around the coast; while the young
men who should bave formed their fishing crews were either compelled to remain at home, or seek
other imployment elsewhere,—some of them, perhaps, on board American vessels, where the fish they
caught were worth 1more than if taken on board their own vessels, because they would Dbe free of duty
under the American flag. It was thus of vital importance to the fishing people of that country that
the fishery Articles of the Treaty should be ratified ; because they believed, and he judged they rightly
believed, they would then Le placed on a much better footing than they occupied at the present time.
Not only were his constituents deeply interested, but the whole people of Nova Scotia were imme-
diately concerned. He read from statistics to show the magnitude and importance of the fishing
interest, the number of men it employed, and the value of the products. In 1853, the year before the
commencement of the Reciprocity Treaty, the total value of the products of the fisheries in Nova Scotia
was something less than two millions of dollars, of which only about thirty per cent., or less than.
582,038 dollars’ worth, found a market in the United States. ' In 1865 the total yield of the fisheries
had risen, with various fluctuations, to an aggregate of nearly three and a half millions; and it was
found that the export to the States had not only kept pace with that agoregate increase, but had
lareely exceeded it, the exports to the States in that year being about forty-three per cent. of the aggre-
gate cateh, or near a million and a half of dollars. Thus it would seem that, under the old Reciprocity
Treaty, our fishermen lost nothing by allowing their American neighbours to fish in our waters. On
the contrary, they had gained in every way. The influence of a free market had acted as a stimulant on

-~ their energies, so that, altiiough their fishing grounds were shared by American fishermen, their total catch
had increased fifty per cent.; and so beneficial was that free market found to be, that the exports to the

States had increased over a hundred and fifty percent. in the twelve years. Nothing could more clearly
establish the two important facts, that our fishermen have nothing to fear from fair competition with
Anericar fishermen in our own waters, and that the free access to the markets of that country is of
the greatest possible importance to us. A comparison of the last three years of the Reciprocity Treaty
with three years since its abrogotion shows that the exports of fish to the States bave fallen off seven
per cent. since the Treaty was abrogated,—another proof of the value of that Treaty to our fishermen.
Give us this Treaty, and what happened before will happen again. Give us a free market in the
States, and the energies of our fishermen will be stimulated anew into life and activity, and an
increased aggregate yield, together with a largely increased export to the-States, would show that
our people were fully equal to competing, on fair terms in our own waters, with their American
neighbours.” :

" “There was one important consideration, which had been overlooked in weighing the advantages
and disadvantages of the Treaty, and that was that the admission of British vessels to fish in American
waters would enable Americans to purchase vessels in provineial ports, where the cost of construction
was much less than in the United States. It was true.they would be unable to obtain American
registers, but they could take out British registers.” ’ o

", “The privilege given by the new Treaty to vessels carrying the British flag, to fish in the United
States’ waters, it would be found, was no barren privilege, as had been asserted ; for, besides the privi-
leae of fishing there, which our people might avail themselves of if they choose, we should now build
fishing-vessels for our neighbours. The fishing masters of Maine and Massachusetts, when they find
that they can get as good a vessel built in Lunenburg or Shelbourne or Yarmouth for 5,000 dolars .as
they can in Gloucester for 8,000 dollars, will not be slow to avail themselves of the advantage thus
placed within their reach : they will not throw away the extra cost of the vessel on any mere senti-
ment ahout the flag, when the less costly vessel will suit their purpose as well, and the flag of their
own nation does not secure to them any special advantages. He considered this a very material point;
and he helieved that  Americans would largely avail themselves of the opportunity which would thus
be offered of obtaining vessels at much less cost than they now paid.” , '

" “The honourable gentleman lnows that for the best brands of mackerel, No. 1 and No. 2, we had
literally no market, except the United States; while for the inferior fish, No. 3, we had also a market
there, as well as further south.” ‘ , : : ‘

“Remove the duty, as it is proposed by the Washington Treaty, and our fishermen will have these
valuable fields of industry restored to them. He justified the statement made by the President of the
Council, to the effect that the duty on pickled fish in the United States was equal to a tax of 600,000
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dollars last year on the fishing industry of Nova Scotia. The member for Halifax (Mr. Jones) had
denied this, and stated ‘that'the duty on mackerel and herring shipped to the States'in 1871 was only
about 90,000'dollars. That was another of that gentleman’s facts that was made t6 do” duty for a mis-
statement. * It was quite trie that the duty or our fish exported to that market last year would only
have amounted to'about 90,000 dollars, but that only proved that the duty was-so nearly probibitory
ds'to prevent the export of larger quantities. He read from a return to show that the value of -the fish
cdught in Nova Scotia last year amounted to over. 5,000,000 dolldrs. ~Of ‘this quantity there were
228,152 barrels mackerel and 201,600 barrels Lierring; thé duty on which, if shipped to the States,
would” be over 650,000 dollars; so that the statement made by the President of the Privy Council. was
more than justified by the facts. If there was so smail a proportion of this total sold in the States, it
was because 'the duty was almost prohibitory. Remove the duty, and the Custom-house returns of fish
'shipped to that market will show a much larger result.”

- It:will be observed: that the foregoing extracts relate in. part to .other points
than the value of the right which the Canadians have acquired, of free access to
the markets of the United States. But it seemed most convénient to present
them: together. - S Co e e

. Evidence will be laid. before the Commission. conclusively. showing that; the
remission. of duties to the Canadian fishermen- during the four years which have
_already elapsed under the operation of the Treaty has amounted to.about-400,000
dollars annually. But this.subject, by the British Case, is disposed.of: summarily.in
two or three passing sentences, under the head of the convenience. of reciprocal
free markets, in waich it seems to be tacitly assumed, rather than expressly
asserted,.that the removal of the .duty has inured to the benefit of the American
fish consumers, and not the Canadian fishermen. Such a claim can be fully refuted
in various ways. In point of fact, as will appear by proof, prices were not
cheapened in the markets of the United States when the fishery clauses of the
Treaty took effect. And there has been no subseguent gain thus produced to the
consumer. The reasons are obvious; the American catch has always fixed the
price in the United States’ markets. It is four times as large as the importations
from the British provinces, and the business is almost exclusively in American
hands. Consequently, after the abrogation of the Reciprocity Treaty, the duties
levied on fish and fish oils at the custom houses of the United States were a direct
tax on Canadian fishermen, who could not add any part of the duties paid by them
to the price of their shipments.

When a tax or duty is imposed upon only a small portion of the producers of

any commodity from which the great body of its producers are exempt, such tax
or duty necessarily remains a burden upon the producers of the smaller quantity,
diminishing their profits, and cannot be added to the price and so distributed among
the purchasers and consumers. - : :
. Statesmen of every age and nation liave striven to Secure to their people by
Treaties free access to large foreign markets. The British Government, Canadian
statesmen, and the inhabitants of the maritime provinces, all regarded this right,
under the Treaty of Washington, as * an inestimable boon.”

The last four years have been a period «f commercial depression all over the
world. Nevertheless, the benefits already reaped by the British provinces from the
Treaty of Washington have been immense;and they are destined to increase during
the next eight years in a rapid ratio of progression.

In recapitulation, the United States maintain :—

First. That the province of this Commission is limited solely to estimating the value, to the inha-
bitants of the United States, of new rights accorded by the Treaty of Washington to the fisheries within _
the territorial waters of the British North American Provinces on the Atlantic coast; which comprise
only that portion of the sea lying within a marine league of the coast, and also the interior of such
bays and inlets as are less than six miles wide between. their headlands; while all larger bodies of
water are parts of the fres and open ocean, and the territorial line within them is to be measured along
the contour of the shore, according to its sinuosities, and within these limits no rights existing under
the Convention of 1818 can be made the subject of compensation. ,

" Second. That within these limits there are no fisheries, except for mackerel, which United States’
fishermen do or advantageously can pursue; and that, of the mackerel cateh, only a small fractional
part is taken in British territorial waters. = - :

Third. That the various incidental and reciprocal advantages of the Treaty, such as the privileges
of traffic, purchasing bait and other supplies, are not the subject of compensation ; becguse the Treaty
of Washington confers no such rights on the inhabitants of the United States, who now enjoy them
merely by sufferance, and who can at any time be deprived of them by the enforcement of existing laws
or the re-enactment of former oppressive statutes. - Moreover, the Treaty does not provide for any
possible compensation for such privileges ; and they are far more important and valuable to the subjects
of Her Majesty than to the inhabitants of the United States. ‘
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Fourth. That the inshore fisheries along the coast of the United Sta.tes north of - the thirty-ninth
parallel of north latitude are intrinsically fully as valuable as those adjacent to the British Provinces;
and that British fishermen can, and probably will, reap from their use as great advantages as the
. . Americans have enjoyed, or are likely to enjoy, from the Tight to fish in British watels, -

' . Fifth. That the right of importing fish and fish-oil into the markets of the United States is to
British subJe 45 o boon amounting to far more than an equivalent for any and all the benefits wlnch
the Treaty tas conferred upon the inhabitants of the United States. )
izih, In respect to Newfoundland, the United States, under the Conventwn of 1818 enjoyed
extensive privileges. But there are no fisheries in the temitorial waters of that island of which the
Americans make any use. There, ag everywhere else, the cod fishery is followed in the open see,.
beyond the territorial waters of Great Britain.. No lerring, mackerel, or other fishery is there pursued
by Americans within the jurisdictional limits. The only pract.wo.l connection of Newfoundland -with
the Treaty of Washington is the enjoyment by its inhabitants of the privilege of free importation of:
fish and fish-oil into the United States’ markets. The advantages. of the Treaty are ali on one side,—
that of the islanders, who are immensely benefited’ by the opemno of a valuable traffic,and by acquiring
free access to 2 market. of forty ‘millions ‘of people. : , _

For the foregoing reasons, and others to be more fully developed in ev1dence
and argument, the United States deny that this Commission ought to award any
sum to the Government of Her Britannic Majesty, and assert that the advantages
‘conferred on her subjects are vastly greater than any that have been or will be,
realized by the citizens of the United States under the fishery clauses of the Treaty
of Washmgton '

- DWIGHT FOSTER,
Agent of the United States’ Government,
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APPENDIX C.

BRIEF ON BEHALF OF THE UNITED STATES, BEFORE THE COMMISSION CONVENED AT
HALIFAX IN JUNE 1877, PURSUANT TO THE TREATY BETWEEN THE UNITED STATES
AND GREAT BRITAIN, CONCLUDED AT WASHINGTON, May 8, 1871; UPON THE
QUESTION OF THE EXTENT AND LiMirs OF THE IXNsiIorRE FISHERIES AND
TERRITORIAL WATERS ON THE ATLANTIC COAST OF Barrisg NoRTH AMERICA.

THE Auticles relating to the Fisheries in this Treaty are the following :—

ARTICLE XVIIL

Tt is agreed by the High Contracting Parties that, in addition to the liberty secured to the United
States’ fisherinen by the Convention between the United States and Great Britain, signed at London on
the 20th day of October, 1818, of taking, curing, and drying fish on certain coasts of the British North
American Coloniestherein defined, the inhabitants of the United States shall have, in common with the
subjects of Her Britaunic Majesty, the liberty, for the term of years mentioned in Article XXXIII of
this Treaty, to take fish of every kind, except shell-fish, on the sea-coasts and shores, and in the bays,
harbours, and creeks of the I’rovinces of Quebec, Nova Sentia, and New Brunswick, and the Colony of
Prince Edward’s Island, and of the several islands thereunto adjacent, without being restricted to any
distance from the shore, with permission to land upon the said coasts and shores and islands, and also
upon the Magdalen Islands, for the purpose of dryiug their nets and curing their fish ; provided that,
in so doing, -they do not interfere with the rights of private property, or with British fishermen, in the
peacenble use of any part of the said coasts in their occupancy for the same purpose.

It is understood that the above-mentioned liberty applies solely to the sea-fishery; and that the
salmon and shad fisheries, and all other fisheries in rivers and the mouths of rivers are reserved exclu-
sively for British fishermen.

ARTICLE XIX.

It is agreed by the High Coutracting Parties that British subjects shall have, in common with the
citizens of the United States, the liberty, for the term of years mentioned in Article XXXIII of this
Treaty, to take fish of every kind, cxcept shell-fish, on the eastern sea-coasts and shores of the United
States north of the thirty-ninth parallel of north latitude, and on the shores of the several islands
thereunto adjacent, and in the bays, harbours, and creeks of the said sea-coasts and shores of the United
States, and of the said islands, without being restricted to any distance from the shore, with permission
to land upon the said coasts of the United States and of the islands aforesaid, for the purpose of drying
their nets and curing their fish: provided that, in so doing, they do not interfere with the rights of °
private property or with the fishermen of the United States, in the peaceable use of any part of the
said coasts in their occupancy for the same purpose. i

It is understood that the above-mentioned liberty applies solely to the sea fishery, and that salmon
and shad fisheries and all other fisheries in rivers and mouths of rivers are hereby reserved exclusively
for fishermen of the United States. o

ARTICLE XX.

It is agreed that the places designated by the Comnmissioners appointed under the Ist Article of
the Treaty between the United States and Great Britain, concluded at Washington on the 5th of June.
1854, upon the coasts of Her Britaunic Majesty’s dominjons and the United States, as places reserved
from the common right of fishing under that Treaty, shall be regarded as in like maaner reserved from
the common right of fishing under the preceding Articles. In case any question should arise between
the Governments of the United States and of Her Britaunic Majesty as to the common right of fishing
in places not thus designated as reserved, it is agrced” that a Commission shall b appointed to
designate such places, and shall be constituted in the same manner, and bave the same powers, dutics,
and authority as the Commission appointed under the said Ist Article of the Treaty of the 6th of June,
1854. ' ‘

. . ARTICLE XXI. .
It is agreed that, for the term of years inentioned iu Article XX XTIT of this Mty, fish-oil and
fish of all kinds (except fish of the inland lakes and of the rivers falling into them, and except fish

preserved in oil), being the produce of the fisheries of the United States or of the Dominion of Canada,
or of Prince Edward’s Island, shall be admitted into each country respectively free of duty.

ARTICLE, XXIL

Inosmuch as it i3 asserted by the Government of Her Britannic Majesty, that the privileses
accorded to the citizens of the United States under Article XVIII of this Treaty are of greater value
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than those accorded by Articles XIX and XXI of this Treaty to the subjects of Her Britannic
Majesty, and this assertion is mnot admitted by the Government of the United States, it is further
agreed that Commissioners shall be appointed to determine, having regard to the privileges accorded
by the United, States to the subjects of Her Dritannic Majesty, as stated in Articles XIX and XXT of
this Treaty, the amount of any compensation which, in their opinion, ought to be pnid by the
Government of the United States to the Government of Her Britannic Majesty, in return for the
privileges accorded to the citizens of the United States under Axticle XVIII of this Treaty: and that
any sum of money which the said Commissioners may so award, shall be paid by the United States’
Government in a gross sun, within twelve montbs after such award shall have been given.

ARTICLE XXTII.

'The Commissioners referred to in the preceding Article shall be appointed in the following
manner ; that is to say, one Commissioner shall be named by the President of the United States, ono
by Her -Britannic Majesty, and o third Dy the President of the United States and Her Britannic
Majesty conjointly ; aud, in case the third Commissioner shail not have been so named within a period
of three months from the date when this Article shall take effect, then the third Cominissioner shall be
named by the Representative at London of His Majesty the Emperor of Austiia and King of Hungary. -
In case of the death, absence, or incapacity of any Commissioner, or in the event of uny Coinmnissioner
omitting or ceasing to act, the vacaucy shall be filled in the manner hereinbefore provided for waking
the original appointment, the period of tluce wmonths in case of such substitution being calculated
from the date of the happening of the vacancy. ' :

The Comumissioners so named shali meet in the City of Halifax, in the Province of Nova Scotia,
at the earliest couvenient period after they have been respeetively named ; and shall, before proceeding to
any busiuness, make and subscribe a solemn declaration that they will impartially and carefully examine
aud decide the matters referred to them to the best of their judgment, and according to justice and
cquity ; and such declaration shall be cntered on the record of their procecdings.

Each of the High Contracting Parties shall also name one person to attend the Commission as its
Agent, to represent it generally in all matters connected with the Commission.

Legls ARTICLE XXIV.

The proceedings shall be conducted in such order as the Commissioners appointed under Articles
XXIT and XXIIT of this Treaty shall determine. They shall be bound to receive such oral or written
testimony as cither Government may present. If either party shall offer oral testimony, the other
party shall have the right of cross-cxamination, under such rules as the Commissioners shall prescribe.

If in the case submitted to the Commissioners either party shall have specified or alluded to any
repori vr document in its own exclusive possession, without annexing a copy, such party shall be hound,
if the other party thinks proper to apply for it, to furnish that party with « copy thereof ;sand eitber
party may call upon the other, through the Commissioners, to produce the originals or certified copies
of any papers adduced as evidence, giving in each instauce such reasonable notice as the Commissioners
100y require.

The cuse on eipher side shall be elosed within a period of six months from the date of the organization
of the Commission; aud the Commissioners shall be requested to give their award as soon as possible
thercafter.  The aforesaid period of six months may be extended for three months, in case of a
vacancy occwring among the Commissioners under the circumstances contemplated in Article XXTIT
of this Treaty.

ARTICLE XXV.

The Comumissioners shall keep an accurate record and ecrrect minutes or notes of all their
proceedings, with the dates thereof, and may appoint and employ a scerctary, and any other necessary
officer or officers, to assist them in the transaction of the business which may come before them.

‘Each of the High Contracting Parties shall pay its own Cowmissioner and Agent or Counsel ; all
other expeases shall be defrayed by the two Governments in equal moieties

ARTICLE XXXII.

It is further agreed that the provisions and stipulations of Articles XVIII to XXV of this Treatys
inclusive, shall extend to the Colony of Newfoundland, so far as they are applicable. But if the
Imperial Padiament, the Legislature of Newfoundlanid, or the Congress ol the United States, shall not
embrace the Colony of Newtoundland in their laws eciiacted for carrying the foregoing Articles into
cfleet, then this Article shall Le of no effect ; but the omission to make provision by law to give it
cftect, Ly either of the Legislative Bodies aforesaid, shall not in any way impair any other Articles of
this Treaty. 5

ARTICLE XXXIII

The foremoing Articles XVIII to XXV, inclusive, and Article XXX of this Treaty, shall take
effect as soon as the laws required to carry them into operation shall liave Leen passed by the Inmiperial
Parlimment of Great Britain, by the Parliament of Canada, and by the Legislature of Prince Edward’s
Island on the one hand, and by the Comgress of the United States on the other.  Such assent having
heen wiven, the saild Articles shall remaiu in force for the period of ten years from the date at which
they may colile into operation ; and further, until the expiration of two years after either of the High

’



103

Contracting Parties shall have given notice to the other of its wish to terminate the same, each of the
High Contrecting Parties being at liberty to give such notice to the other at the end of the said period
of ten years, or at any time afterward, . : : o .

By the Treaty of Paris (February J0, 1763,) France yielded up to Great Britain
all the possessions formerly held by her in North America, with the exception of
some small islands’; and Great Britain thus acquired the fisheries along the shores
of the North American Provinces. ' ‘ o o

From that time until the Revolution, the citizens of the United States, being
under the Government of Great Britain, enjoyed the fisheries equally with the other
inhabitants of the British Empire. ' S .

By the Treaty of 1783, in which the independence of the United States was
recognized by Great Britain, the American fishermen were permitted to fish in the
waters of the North American Provinces, and to use certain parts.of their coast for
drying and curing fish. - 2

Article III of the Treaty is as follows, viz, :—

“It is agreed that the people of the United States shall continue to enjoy unmolested the right to
take fish of every kind on the Grand Bank and on all other banks of Newfoundland, also in the Gulf
of St. Lawroncs, and at all other places in the sea where the inhabitants of both countries used at any
time heretofore to fish ; and also that inhabitants of the United States shall have liberty to'take fish of
every kind on such part of the coasts of Nowfoundland as British fishermen shall use, but not to diy
or cure the same on that island, and also on the coasts, bays, and creeks of all-his Britannic Majesty's
dominions in America, and that the American fishermen shall have liberty to dry and cure fish in any
of the unsettled bays, harbours, and creeks of Nova Scotia, Magdalen Islands, and Labrador, as long as
the same shall remain unsettled. But as soon as the samo or either of them shall be settled, it shall
not be lawful for said fishermen to dry or cure fish at such settlement without a previous agreement
for that purpose with the inhabitants, proprietors, or possessors of the ground.”

The fisheries were among the questions discussed by the Commissioners who
framed the Treaty of Peace at the close of the war of 1812. The United States’
Commissioners claimed that the Treaty of 1783 conferred no new rights upon the
United States; that it was merely an agreement as to a division of property, which
took place on the division of the British Empire after-the success of the American
Revolution, and was in no respect abrogated by the war. The British Commis-
sioners, on the other hand, held that, while the Treaty of 1783 recognized the right
of the United States to the deep-sea fisheries, it conferred privileges as to the inshore
fisheries, and the use of the shores which were lost by a declaration of war. The
Commissioners were unable to come to an agreement, and the Treaty of Ghent,
December 24, 1814, did not allude to the question of the fisheries,-which remained
unsettled. , ST : -

Until the year 1818 the American fishermen carried on the fisheries as before
the war of 1812, but were harassed and troubled by the British cruizers ;-and several
were captured and earried into Halifax for alleged infringement of the fishing laws,
although the American Government still claimed, under the Treaty of 1783, the
right to fish anywhere on the coasts of the British .Provinces, In a long corve-
spondence with Lord Bathurst, Mr. John Quincy Adams maintains the claims of the
United States. ““American State Papers, Foreign Relations,” vol. iii, page 732 ¢t
seq.  In 1818, Mr. Albert Gallatin, the Minister to France, and Mr. Richard Rush,
the Minister to Great Britain, were empowered by the President to treat and nego-
tiate with Great Britain concerning the fisheries, and other matters of dispute
between the two  Governments. Mr. Frederick John Robinson -and Mr. Henry
Goulburn were the British Commissioners: and, after a long conference, the: Con-
vention of October 20, 1818, was agreed upon, the Article of which concerning ‘the
fisheries and the subject of the present discussion is as follows, viz, :— o
“ARTICLE I Co e

“VWherens differences. have arisen respecting .the liberty claimed by the United States . for the
inhabitants theveof to take, dry, and curve fish .on certain coasts, bays, harbours, and crecks of His
Britannic Majesty’s dominions in Aunericy, it is agreed between the .High Contracting Iarties that the
inhabitants of the said United States shall have for ever, in common with the subjects of His Dritannic
Majesty, the liberty to take fish of any kind on that part of the southern coast of Newfoundland which
extends from Cape Ray to the Ramean Islands, on the western and northern coasts of Newtoundland
from the said Cape Ray tc the Quirpon Islands, on the shores of the Magdalen Islands, and also on the
coasts, bays, harbours, and creeks from-Mount Joly, on the southern:coast of Labrador, to and through
the Straits of Belle Isle, and thence northwardly indefinitely along the: coast; and that the American
ﬁshermer[l shgll also have the liberty for ever to dry and cure fish in any of the unseftled bays, hprbours,
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and creeks of the southern part of the coast of Newfoundland hereinbefore described, and of ,the coast
of Labrador. But as scon as the same or any portion thereof shall be settled, it shall not be lawful for
said fishermen to dry or cure fish at such portion so settled without previous agreement for such
purpose with the inhabitants, proprietors, or possessors of the ground ; and the United States hereby
renounces for ever any liberty heretofore enjoyed or claimed by the inhabitants thereof to take; dry, or
cure fish, on or within three marine miles of any of the coasts, bays, crecks, or harbours of ‘His
Britannic Majesty's dominions in America not included within the above-mentioned-limits: ~ Provided,
however, that the American fishermen shall be admitted to enter such bays or harbours for-the purpose
of shelter, of repairing damages therein, of purchasing wood, and of obtaining water, and for no other
purpose whatever. But they shall be under such restrictions as shall be necessary.to prevent their
taking, drying, or curing fish therein, or in any other manner whatever abusing the privileges hereby
secured to them.” : , JREREEN

The construction placed upon this Article by the Government of the Dominion
has been formerly,—First, that American fishermen are thereby excluded from, and
have given up all rights to, the fisheries-in the large bays, such as the Bay of Fundy,
the Bay of Chaleurs, and the Bay of Miramichi. Second, that a straight line should
be drawn, from headland to headland, across the mouths of all bays, gulfs,.or
indentations of the shore, and from this line the three marine miles mentioned in-the
Convention should be measured ; and that this was the limit within which. the
Americans were. forbidden to prosecute the fisheries. On the other hand, the
Awmerican Government has always insisted that the three-mile limit should follow
the coast parallel to its sinuosities, and should be measured across the mouths of
bays only when the distance from headland to headland did not exceed six miles.

After 1818 there appears to have been no correspondence between the two
Governments until 1824 ; and, during these six years, American fishermen used the
fisheries in the Bay of Fundy, and more than three miles beyond the line of low-
water mark along the shores, without molestation or interference.

In September 1824, Mr. Brent writes to Mr. Addington, Chargé d’Affaires from
Great Britain ;:— :

“T have the honour to transmit to you three memorials from sundry citizens of the United States
belonging to the State of Maine, accompanied by seven protests and aftidavits, which exhibit the nature
and extent of the facts referred to by the memorialists, complaining of the interruption which they
have experienced during the present season in their accustomeéd and lawful employment ¢f taking and
curing fish in the Bay of Fundy and upon the Grand Banks by the British arined brig * Dotterel,’
commanded by Captain Hoare, and another vessel, a provincial cutter of New Brunswick, acting under
the orders of that officer, and earnestly soliciting the interposition of this Government.to procure them
suitable redress.” . : ,

This complaint of the American Government was caused by the seizure of two
vessels, the ¢ Reindeer ” and the “ Ruby,” on July 26, 1824, at Two-Island Harbour,
Grand Menan. The correspondence does not show what the precise cause of the
seizure was, The Report of Captain Hoare merely says, “infringing the Treaty.”
These two vessels were afterwards rescued by the fishermen, and carried into the
harbour of- Eastport. T

Afterwards, in answer to this, February 19, 1825, Mr. Addington: writesto
Mr. Adams, Secretary of State:— S

“Tt will, I trust sir, most conclusively appear to you that the complainanis have no just ground of
accusation against the officers of the ‘Dotterel, nor are entitled to reparation for the loss they have
sustained ; that, on the contrary, they rendered themselves by the irregularity of their own conduct,
justly obnoxious to the severity exercised against them, having been taken, some fAagrantc delicto, and
others in such a position and under such circumstances as rendered it absolutely impossible that they
could have had any other intention than that of pursuing their avocations as fishermen withir the
lines laid down by Trealy as forming boundaries within which such pursuit was interdicted to
them.” : : s

The evidence regarding the seizure of these and various other ‘American vessels
is appended to this letter,"and will be found in full, with the affidavits of “the
Anmerican seamen, in Senate Ex. Doc. No. 100, 32nd Congress, 1st Session,”. -

The next correspondence was January 1836, when Mr.. Charles Bankhead,
Chargé d’Affaires, writes to Mr. Forsyth concerning the encroachments: “on the
limits of the British fisheries carried on in the River and Gulf of St. Lawrence.”

At this time a circular was issued by the Secretary of -the Treasury i{o the
American fishermen, enjoining them to observe the limits of the Treaty, but without
saying what these limits were. ‘The claim of the provincial authorities to exclude
Anmerican fishermen from the great bays, such as Fundy and Chaleurs, and also
from a distauce of three miles, determined by a line drawn from headland to head:



105

Jand across their mouths, was not attempted to be enforced until the years 1838 and
1839, when-several of the American fishing-vessels were seized “by the British
craizers, for fishing in the large bays. On July 10, 1839, Mr. Vail, the acting
Secretary of Staté, writes to Mr. H. 8. Fox, complaining of seizures in the. Bay of
Fundy by the British Government vessel the *Victory.” - - ..~ - . - .. . .
- A letter from Lieutenant-Commander Paine to Mr. Forsyth, Secretary of :State,
- dated December 29,1839, sums up the matters in dispute, thus:— .. = =

“The aﬁthoritieé of Nova Scotia seem to cl:ﬁm .tz;ﬁght to exclu(ié A.meri‘cans fr(.)m'n.lilbayé,
including such large sess as the Bay of Fundy and the Bay.of Chaleurs ;:aud also to draw a line from
headland to headland, the Americans not to approach within three miles of this liné. The fishermen,
on the contrary, believe they have a right to work anywhere, if not nearer than three miles from the
land.” - R . SRS S .

. With the exception of the vessels seized in the_-Ba;v of :Fundy, referred to in
the letter from Mr. Vail, this construction of the clause in  the Trealy was not
rigidly enforced... Indeed, the orders of Admiral Sir Thomas Hardy, as stated by
himself, were only to prevent American vessels fishing nearer-.than three miles.from
shore. ' : ' — SRR '

In February 1841, Mr. Forsyth writes to Mr. Stevenson, the American Minister
at St. James’s, desiring him to present formally to the British Government the
demand of the United States in regard to the right of fishing off the Canadian
coast :— : . . . D T

Mr. ForsyTA To MR. STEVENSON, FrB. 20, 1841. .~ S

“The first Article of the Convention of 1818 between the United States and Great Britain, which
contains the Treaty stipulations relating to the subject, i3 so explicit in.its terms that there would
seem to be little room for misapprehiending them ; and, indeed, it does not appear that any. conflicting
questions of right between the two Governments bave arisen out of differences of opinion between them
regarding the intent and meaning of this Article. Yet in the actual application of the provisions of
the Treaty, committed, on the part of Great Britain, to the hands of subordinate agents, subject to and
controlled by local legislation, difficulties growing out of individual acts have sprung up from time to
time; and, of these, perhaps the most grave in their character are the recent seizures of American
vessels made, it i3 believed, under colour of a provincial law, entitled William IV., chap. 8, 1836';
enacted, doubtless, with a view rigorously to restrict, if not intended to directly aim a fatal blow at,
our fisheries on the coast of Nova Scotia. From information in the possession of the Department, it
appears that the Provincial authorities’assume & right to exclude American vessels from all their bays,
even including those of Fundy and Chaleurs, and to prohibit their approach within three miles of a line
drawn from headland to headland.” . . ’ o

“ Our fishermen believe—and they are obviously right in their opinion, if. uniform practice is any
evidence of correct construction—that they can with propriety take fish anywhere on the coasts of the
British Provinces, il not nearer than three miles to land, and resort to their ports for shelte.r,‘)i’éqd,
water, &ec.: nor has this claim ever been seriously disputed, based as it i3 on the plain and obvious
terms of the Convention, whilst the construction attempted to be put upon ‘that instrmnient by the
authorities of Nova Scotia is directly in conflict with its provisions, and entirely subversive of the-rights
and interests of our citizens. It is one which would lead to the abandonment, to a great extent;of a
highly. important branch of American industry, and cannot for, one moment be -admitted: by this

Government.” S s o
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Mr. Stevenson, in his official note to Lord. Palmerston, states the matter in
dispute and the claims of the United States very strongly:— . ., .. . .. . ... ... .

«Tt also appears, from information recently récéived by the Government of the United States, that
the Provincial authorities assume & right to exclude the vessels of the United States from all bays, éven
including thosé of Fundy and.Chaleurs ; and likewise to prohibit thejr approach within three miles of
8 line drawn from headland to headland, instead of from the indents of ‘the shores of the provinces. . They
also assert the right of excluding them from British ports, except in actual distress, warning them to
depart, or get under weigh and leave harbour, whenever the-Provincial Custom-house or British
naval officer shall suppose that. they have remained a reasonable jtime, and -this' without a full exami-
nation of the circumstances under which they may have entered the port. . Now the fishermen of the
United States believe—and it would seem that they are right in their” opinion, if wniform practice is
any evidence of correct construction—that they can with propriety take fish anywhere on the coaste of
the British provinces; if not nearer than -threc marine ‘miles-from land, and have the right to résort to
their ports for shelter, wood, and water ; nor hes this claim, it is believed, ever-been seriously disputeil,
based as it is on the plain and obvious terms of the Convention.. Indeed; thé. main object of the Treaty
was not only to secure to-American fishermen, in the pursuit of..their employment, the right of fishing,
but likewise to insure-them as large a proportion of the conveniences afforded by the neighbouring
coasts- of British settlements as might be reconcilable with. the just rights ‘and interests of British
subjects and the due administration of Her Majesty’s Dontinions.” The construction, therefore, which
hss been attempted to be put upon ‘the stipulations of the Treaty, by the authorities of Nova Secotia, is
directly in conflict with their ohject, and entirely subversive of the rights and interests of the eitivets
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of the United States. It is one, morcover, Which would lead to the abandonment, to & great extent, of
~ o highly important branch of American industry, which could not for o moment be admitted by the
Government, of the United States.” R ‘ : : '

Lord Palmerston acknowledges the receipt of this note, and states that he has
referred the matter to the Secretary of State for the Colonial Department. Here
the matter rested, no definite understanding seeming to 'have arisen between the
twa Governments. ' : :

On May 10, 1843, the American schooner “ Washington,” belonging to New-
buryport, Massachusetts, was seized in the Bay of Fundy by an officer of the
Provincial Customs, and carried into Yarmouth, Nova Scotia, on account of alleged
.violation of the provisions of the Treaty. The “ Washington ” was, at the time of
her seizure, within the Bay of Fundy, but distant ten miles from the shore, as
appears from the deposition of William Bragg, one of her crew :— :

. “I further depose and say, that at no time while I was on board said schooner did we, or any of us,

take or attempt to take fish within ten miles of the coast of Nova Seotia, New Brunswick, or of the islands
belonging to cither of those provinces; that the place where said schooner was taken possession of, as
aforesaid, was opposite to a place on the coasts of Nova Scotia, called Gulliver's Hole, and is distant
from Annapolis-Gut about fifteen miles, the said Gulliver's Hole being to the south-westward of said
Annapolis-Gut.” : :

This seizure of the  Washington” was the cause of a special Message of
President Tyler to the United States’ Senate, February 28, 1845. ' ,

The correspondence between Mr. Everett, the American Minister, and Lord
Aberdeen, shows the positions taken by the two Governments :—

Mz. EVERETT To LORD ABERDEEN, Avg. 10, 1843.

“The undersigned, Envoy Extraordinary and Minister Plenipotentiary of the United States of
Americe, has the honour to transmit to the Earl of Aberdecn, Her Majesty’s Principal Secretary of
State for Foreign Affairs, the accompanying papers relating to the seizure, on the 10th of May last, on
the coast of Nova Scotia, by an officer of the Provincial Customs, of the American fishing schooner
¢ Washington, of Newburyport, in the State of Massachusetts, far an alleged infraction of the stipula-
tions of the Convention of the 20th October, 1818, between the United States and Great Britain,

“ Tt appears from the deposition of William Bragg, a seaman on board the ¢ Washington,” that at
time of her seizure she was mnot within ten miles of the coast of Nova Scotia. By the Ist Article of
the Convention above alluded to, the United States renounce any liberty heretofore enjoyed or claimed
by their inhabitants to take, dry, or cure fish on or within three marine miles of any coast of Her
Majesty’s Dominions, in America, for which express provision is not made in the said Article. This
renunciation is the only limitation existing on the right of fishing upon the coasts of Her Majesty’s
Dominions in America, secured to the people of the United States by the IIIrd Article of the Treaty
oi 1783.

“ The right, therefore, of fishing on any part of the coast of Nova Scotia, at & greater distance
than three miles, is 8o plain that it would be difficult to conceive on what ground it could be drawn in
question, had not attempts been already made by the provincial authorities of Her .Majesty’s Colonies
to interfere with its exercise. These attempts have formed the subject of repeated complaints on the
part of the Government. of the United States,as will appear from several notes addressed by the
predecessor of the undersigned to Lord Palmerston.

“¥rom the construction attempted to be placed, on former occasions, upon the Ist Article of the
Treaty of 1818, by the Colonial authorities, the undersigned supposes that the ‘Washington’ was
seized because she was found fishing in the Bay of Fundy, and on the ground that the lines within
which American vessels are forbidden to fish are to run from lieadland to headland, and not to follow
the shore. It is plain, however, that neither the words nor the spirit of the Convention admits of any
such construction ; nor, it is believed, was it set un by the provincial authorities for several years after
the negotiation of that instrument. A glance at the map will show Lord Aberdeen that there is,
perhaps, no part of the great extent of the sea-coasts of Her Majesty’s possessions +in America in
which the right of an American vessel to fish can be subject to less doubt than that in which the
¢ Washington’ was seized. ‘ B .

“For a full statement of the nature of the complaints which have, from time to time, been made
by the Government of the United States against the proceedings of the Colonial suthorities of Great
Britain, the undersigned invites the attention of Lord Aberdeen to a note of Mr. Stevenson, addressed
to Lord Palmerston on the 27th March, 1841. The receipt of this note was acknowledged by Lord
Palmerston on the 2nd April; and Mr. Stevenson was informed that the subject was referred by his -
Lordship to the Secretary of State for the Colonial Department. . . '

“On the 28th of the same month, Mr. Stevenson was further informed by Lord Palmerston that
he had received a letter from the Colonial Department, acquainting his Lordship that Mr. Stevenson’s
communication would be forwarded to Lord Falkland, with instructions to inquire into the
allegations contained therein, and to furnish a detailed report upon the subject. The undersigned
.does not find on the files of this Legation any fwrther communication from TLord Paimerston,
in reply to Mr. Stevenson’s letter of the 27th March, 1841 ; and he believes that letter still remains
manswered. .
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¢ In reference to the case of the ¢ Washington,” and those of a similar nature which have formerly
ocewrred, the undersigned cannot but remark upon the impropriety of the conduct of the Colonial
authorities in undertaking, without directions from Her Majesty’s Government, to set up a new
construction of a Treaty between the United States and England, and in proceeding to act upon it by
the forcible seizure of American vessels. v - -

“Such a summary procedure could. only be justified by a case of extreme necessity, and where
some grave and impending mischief required to be averted without delay. To proceed to the capture
of vessels of a friendly Power, for taking a few fish within limits alleged to be forbidden, although
allowed Dby the express terms of the Treaty, must be regarded as a very objectionable stretch of
provincial authority. The case is obviously one for the consideration of the two Governments, and in
which no disturbance of a right, exercised without question for fifty years from the Treaty of 1783,
ought to be attempted by any subordinste authority. Even Her Majesty’s Government, the under-
signed i3 convinced, would not proceed in such a case to violent measures of suppression, without
some understanding with the ‘Government of the United States, or, in the failure of an attempt to
come to an understanding, without due notice given of the course intended to be pursued.

“The undersigned need not urge upon Lord Aberdeen the desirableness of an authoritative
intervention, on the part of Her Majesty’s Government, to put an end .to the proceedings complained
of. The President of the United States entertains a confident expectation of an carly and cquitable
adjustment of the difficulties which have been now for so long a time under the consideration of Her
Majesty’s Government. This expectation is the result of the President’s reliance upon the sense of
Justice of Her Majesty’s Government, and the fact that, from the year 1818, the date of the Conven-
tion, until some years after the attempts of the provincial authorities to restrict the rights of American
vessels by Colonial legislation, a practical construction was given to the Ist Article of the Convention,
in accordance with the obvious purport of its terms, and settling its meaning as understood by the
United States. - T

“ The undersigned avails himself of this opportunity to tender to Lord Aberdeen the dssurance of
his distinguished consideration.”

Lorp ABERDEEN To MR. EviRrerr, AprriL 15, 1844,

“Mr. Everett, in submitting this case, does not cite the words of the Treaty, but states in general
terms that, by the Ist Axticle of the said Treaty, the United States renounce any liberty heretofore
cnjoyed or claimed by their inhabitants to take, dry, or cure fish on or within three miles of any of the
coasts of Her Majesty’s dominions in America. Upon reference, however, to the words of the Treaty,
it will be'seen that American vesseld have no right to fish, and indeed are expressly debarred from
fishing, in any bay on the coast of Nova Scotia. : A

“The words of the Treaty of October, 1818, Article I. run thus :— .

“¢ And, the United States hereby renounce for ever any liberty heretofore enjoyed or claimed by
the inhabitants thereof, to fale, dry, or cure fish, on or within three wmarine miles of any coasts, bays,
creeks, or harbowrs of His Britannic Majesty’s dominions in America, not included within the ahove-
mentioned limits; that is, Newfoundland, Labrador, and other parts separate from Nova Scotia:
provided, however, that the American fishermen shall be adimnitied to enter such bays or harbours for the
purpose of shelter,’” &c. ' : g

«Tt is thus clearly provided that American fishermen shall not take fish within thiee marine miles
of any bay of Nova Scotia, &c. It the Treaty was intended to stipulate simply that American fisher-
men should not take fish within three miles of the coast of Nova Scotia, &e., there was no occasion for
using the word ‘bay ’ at all. But the proviso at the end of the article shows that the word ¢ bay* was
used designedly ; for it is expressly stated in the proviso, that, under certain circumstances, the
American fishermen may enter days ; by which it is evidently meant that they may, under those

“circumstances, pass the sea-line which forms the entrance of the bay. The undersigned apprehends
that this construction will be admitted by Mr. Everett.” '

9 . .
“Mp, Evererr To Lorb ABERDEEN, May 23, 1844,

“ The undersigned had remarked in his note of the 10tly August last, on the inipropriety of the
conduet of the Colonial nuthorities in proceeding, in reference to a question of construction of a Treaty
pending between the two countries, to decide the question in their own favour, and, in virtue of that
decision, to order the eapture of the vessels of a friendly State.” A summary exercise of power of this
kind, the undersigned is sure, would never be vesorted to by Her Majesty’s Government, except in an
extreme case, while a negotintion was in train on the point at issue. Such a procedure on fhe part of
a loeal Colonial authority is, of course, highly objectionable ; and the undersigned cannot but again
invite the attention of Lord Aberdeen to this view of the subject. :

“With respect to the main question, of the right of American vessels to fish within the acknow-
ledged limits of the Bay of Fundy, it is necessary, for a clear understanding of the case, to go back to

the Treaty of 1783. : . . .

~ «Dy this Treaty it was provided, that the citizens of the United States should be allowed * to take
fish of every kind on such part of the coast of Newfoundland as British fishermen shall use, but not
to dry or cure the same on’ that island ; and also on the coasts, bays, and creeks of all other of his
Britaunic Majesty’s dominions in America: and that the American fishermen shall have liberty to dry
and cuwre fish in any of the unsettled bays, harbours, and creeks .of Nova Scotia, Mazdalen Islands, and
Labrador, so long as the same shall remain unsettled; but so soon as the same, or either of them shall
e settled, it shall not be lawful for the said fishermen to dry or cure fish at such settlement, without

a previous agreement for that purpose with tho inhabitants, proprietors, or possessors of that’ground.’
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“Thege privileges and conditions were, in reference to a country of which a considerable portion
was then unsettled, likely to be attended with differences of opinion as to what should, in the progress
of time, be accounted a settlerment from which American fishermen might be excluded.: These
differences in fact arose ; and, by the year 1818, "the state of things was so far changed that Her
Majesty’s Government thought it necessary, in negotiating the Convention of that year, entirely .to
except the province of Nova Scotia from the number of the places which might be frequented by
Americans, as being in part unsettled, and to provide that the fishermen of the United States should’
not pursue their occupation withis three miles of the shores, bays, creeks, and harbours of that and
other parts of Her Majesty’s possessions similarly situated. The privilege reserved to American
fishermen by the Treaty of 1783, of taking fish in all waters, and drying them on all the unsettled
portions of the coast of these possessions, was accordingly, by the Convention of 1818, restricted as
follows .:— : e

«<The United States hereby reuounce for ever any liberty heretofore enjoyed or claimed by the
inhabitants thereof to take, dry, or cure fish on or within three marine miles of any of the coasts, bays,
crecks, or harbours of His Britannic Majesty’s dominions in America, not included within the above-
mentioned limits: provided, however, that the American fishermen shall be admitted to euter such
bays or harbours for the purpose of sheltering and repairing damages therein, of purchasing wood, and
of obtaining water, and for no other purpose whatever.’

“The existing doubt as to the construction of the provision arises from the fact that a broad arm
of the sea runs up to the north-east, between the provinces of New Brunswick and Nova Scotia. This-
arm of the sea, being commonly called the Bay of Fundy, though not in reality possessing all the
characters usually implied by the term ‘bay,’ has of late years been claimed by the provincial author-
ities of Nova Scotin to be included among ‘the coasts, bays, creeks, and harbours’ forbidden to
American fishermen. : _

“An examination of the map is sufficient to show the doubtful nature of this construction. 1t
was notoriously the object of the Article of the Treaty in question to put an end to the difficulties
which had grown out of the operations of the fishermen from the United States, along the coasts and
upon the shores of the settled portions of the country; and, for that purpose, to remove their vessels to
a distance not exceeding three miles frum the same. [Iu estimating this distance, the undersigned
admits it to Le the intent of the Treaty, as it is itself reasonable, to have regard to the general line of
the coast ; and to consider its bays, creeks, and harbours—that is, the indentations usually so accounted
—as included within that line.  But the undersigned cannot admit it to be reasonable, instead of thus
following the gencral directions of the coast, to draw a line from the south-westerninost point of
Nova Scotia to the termination of the north-castern boundary betweeu the United States and New
Brunswick ; and to consider the nrms of the sea which will thus be cut off, and which canmot on that
line be less than sixty miles wide, as one of thie bays on the coast? from which American vessels are
excluded. By this interpretation, the fishermen of the United States would be shut out from the
waters distant, not three, but thirty miles from any part of the Colonial coast. The undersigned cannot
perceive that any assiguable object of the restriction imposed by the Convention of 1818 on the fishing
privileze accorded to the citizens of the United States, by the Treaty of 1783, requires such a latitude
of construction. " :

“ 1t is obvious, tbat, by the terms of the Treaty, the fuirthest distance to which fishing vessels of
the United States are obliged to Iiold themselves from the Colonial coasts and bays is three miles. But,
owing to the peculiar contiguration of these coasts, there is a vuccession of bays indenting the shores
both of New Brunswick and Nova Scotia, within any distance not -less than three miles,—a privilege
from the enjoyment of which they will be wholly excluded,—in this part of the coast, if the broad arm
of the sea which flows up between New Brunswick and Nova Scotia is itself to be considered one of the
forbidden bays. . :

“ Lastly,—and this consideration seems to put the matter beyond doubt,—the construction set up
by Her Majesty's Colonial authorities would altogether nullify another and that 2 mdst important
stipulation of the Treaty, about which there is no controversy ; viz, the privileges reserved to American
fishing vesscls of taking shelter and repairing damages in the bays within which they are forbidden to
fish. There is, of course, no shelter nor means of repairing damages for a vessel entering the Bay of
Fundy, in itsclf considered. - It is necessary, before relief or succour of any kind can be had, to traverse
that lwoad arm of the sea, and reach the bays and harbours (properly so called} which indent the coast,
and which are no doubt the bays and harbours referved to in the Convention of 1818, The privileze
of entering the latter in extremity of weather, reserved by the Treaty, is of the utmost importance. It
enables the fisherman, whose equipage is always very slender,— that of the * Washington’ was four men
all told,—to pursue his laborious occupation with comparative safety, in the assumnce that, in one of
the sudden and dangerous changes of weather so frequent and so terrible on this iron-bound coast, he
can take shelter in a neighbouring and friendly port. To forbid him to approach within thirty miles of
that port, except for shelter in extremity of weather, is to forbid him to resort there for- that purpose.
It is keeping him at such a distance at sea as wholly to destroy the value of the privilege expressly
reserved. . ) : )

“In fact, it would follow, if the construction contended. for by the British Colonial authorities
were sustained, that two entirely different limitations would exist in reference to the right of shelter
reserved to American vessels on the shores of Her Majesty's Colonial possessions. They would be
allowed to fish within three miles of the place of shelter along the greater part of the coast ; while, in
reference to the entire extent of shore within the Bay of Fundy, they would be wholly prohibited from
fishing wlong the coast, and would be kept at a distance of twenty or thirty miles from any place of
refuge in case of extremity. There are certainly no obvious principles which render such a construction
probable.” : o ' o

In August 1544, the American schooner “ Argus” was seized while fishing off
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the cgast’of Cape’ Breton, under e\actlv sumlal cwcumstances with_ the selzure of
the. “ Washington.”. "

-+ Mr. Everett, at the xequest of the’ Umtcd States’ Government, called this
seizure to -the notice of the Earl of - Aberdeen, and reiterates the aro'uments
previously used w:th reference to the e Washmgton P

. Mu lmrm v Tlll hu.L oF Anm DEEY, Ocrom:r U, 1844,

“ The undersigned, Envoy Extraordinary and Minister Plempotentmry of the United States ot
America, has the Tionowr to- transmit to the Earl of Aberdeen, Her Majesty’s Principal Secretary of
State for Foreign Affairs, the accompanying papers relatmg to the capture of an American fishing
vessel, the ‘Arm1s by a Government cutter from Halifax, the ¢ Sylph,’ on the 6th July last.

«Tn addition tothe seizure of the vessel, her late comm'znder as Lord Aberdeen will pervewe trom
his deposition, complains of harsh treatment on the part of the captors,

. “The grounds assigned for the capture of this vessel are not stated with greut dlistinctness. They

appear to be connected p'ut.ly with the construction set up by Her Majesty’s provlucml authorities in
Ammerica, that the line within which vessels of the United States are forbidden to tish is to be drawn
from headland to headland, and not to follow the indentations of the coast; and partly with the regu-
lations established by those authorities in consequencc of the annexamon of Cape Breton to Nova
Scotia.

© “With respect to the former point, the undersigned deems it unnecessary, “on “this oceasion,
to add anything to the observation contained in “his note to Lord Aberdeen of the 25th of
May, on the subjeet of the limitations of the right secured to American fishing-vessels by the
Treaty of 1783 and the Convention of 1818, in reply to the note of his Lordship of: the 15th of
April on the same subJect As far as the captwe of the “Argus’ Wwas made under the same autho-
rity of the Act annexing Cape Breton to Nova Scotia, the undersmued would observe that he is
under the impression that the question of the legality of that measure is still pending before the
Judieial Committee of Her Majésty’s’ Privy Council.” Tt would be very doubtiul whether rights
secured to American vessels under public compacts could, under any cncumsmnccs, be unpaned by
acts-of subsequent domestic legislation; but to proceed to capture American vessels in virtue of such
acts, while their legulity is drawn in questlon by the home Govermment, seems to be a measure as
unjust as it is harshy, ' '

“ Without enlarging on these views'of the subjeet, the undersigned would invite the attention of
the Earl of Aberdeen to the severity and injustice which in other respects chavacterize the laws-and
regulations adopted by Her Majesty's provincial authorities against the fishing-vessels of the United
States. ~ Some of the provisions of the provineial law, in reterence to the scizures which it authorizes
nf Amherican’ veésscls, were pronounced, in a note of "Mr. Stevenson to Viscount Palmerston, of the
~27th of Murch, 1841, to be* violations of well-established prmclples of the commmon law of England,

:md of the prmuples of the just laws ‘of well-civilized nations; aud this strong language was used by -
My, Stevenson under the express instructions of his Government, ’

© “A demand of security to defend the cuit from persons so little able to furnish it as the captaivs
ot small fisliing schooners, and so he'wy that, in the language of the Consul at Halifax, ¢it is generally
better to let the suit go by defanlt,” must be regarded as a provision of this descnpmon Ot_;hers still
more oppressive are pomted ot in Mr. Stevenson’s note above referred to, in reference to which the
undersigned finds himself obliged to repeat the remark made in his note to Lord Aberdeen of the 10th
of Au"ust 1843, that he Velieves it stil rémains unanswered. ,

«T4, is stated by the captain of the ‘ Argus’ that the commander of the Nova Scotia schooner by
which: he was captured said that he was w ithin three miles of the line beyond which, “on their construc-
tion of the Treaty, we were a lawful prize, and that he seized us to settle the quest;lon

The undersigued agnin feels it his duty, on behalf of his Government, formally to protest against
an act of this descnptlon American vessels of trifling size, and pursuing a branch of industry of the
most harinless description, which, however beneficial to themselves, occasions 1o detriment to others
instend of ‘being turned off the debateabls fishing ground,—a remedy fully adequate to the alleged evil,

—are ploceeded against as it engaged in’ the most undoubted infractions of mu aicipal law or ‘the law
of ‘nations, cnptmed and sent iuto port their erews deprived of their clothing and personal effects, ‘and
the vessels subjected'to a mode of procedure in the Courts which | aglounts in many cases to confisca-
tion ; and this 1 is done to settle the construction of a Treaty.

“ )\ course’so violent and- unnecessarily harsh would be regarded b\ any Government as a just
canse of complaint against any other with whom it might differ in the construction of a national com-
pact. * But when it is considered that these ave the acts’ of a provincial Government with whom that of
the United Stistes has andl ean” have no intercouise, and that they coiitinuc and are repeated while the
United States and Great Britain, the only. parties to the Treaty the purport of whose provisions is called
in question, are amicably dlscussm" the matter, with every wish ou both sides to bring it to a réason-
able settlement Lord Aherdeen wﬂl pelcene that it becomes a subject of eomplsunt of the most serious
kind.” :
S« As such; the undersigned is instructed again to bring it to Lord Aberdeen’ s notice, and to express
the confident hope thai suchineasures of 1edress as the urﬂency of the case requires wﬂl, at thc instance
of his’ Lordshlp, be. plompﬂy 1esoxted to ' S

March 10, 1845, Lord Aberdeen writes to Mr. L\elett mfmmmg him that,
although the British Government still adhered to their previous construction of the
Treat) and denied any right of- American fishermen-to fish within three miles of a
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line drawn from headland to headland across the mouths of the bays on the Cana-
dian coast, yet the rule would be relaxed so far that American vessels would be
permitted to fish in the Bay of Fundy at any part not less than three miles from
shore, und “provided they do not approach, except in the cases specified in the
Treaty of 818, within three miles of the entrance of any Lay on the coast of Nova
Scotia or New Brunswick.” - '
Mr. Everett, March 25, 1845, thanks Lord Aberdeen for * the amicable disposi-
tion evinced by Her Majésty’s Governinent;” but he still maintains the American
donstruction of tHe Treaty; saying that he does this, not * for the sake of detracting
from theé libsrdlity evinced by Her Majesty’s Governmént in rélaxing from what
they regard as theéir right, but it woiild be placing his owii Government in a false
position to accept as mere favdur that for which they have so long and strenuously
contended ds due to them from the Convention.” -

«Iin the ¢ase of the * Washington,’ which formed the subject of the note of the Undersigned of
the 25th of May, 1844, to which the present communication of Lord Aberdeen is a reply, the capture
complained of was in the waters of the Bay of Fundy. The principal portion of the argument of the
Undersigned was addressed to that part of the subject. :

“ In the case, however, of the ¢ Argus; which was treated in the note of the Undersigned of the
9th of October, the capture was in the waters which wash thé north-eastern coast of Cape Breton,—s
portion of the Atlantic Ocean intercepted, indeed, betiveen & straight line drawn from Cape N orth to
the northern head of Cow Bay, but posscssing none of the characiers of a bay (far less so than the Bay
of Findy), and not called a * bay’ on any map which the Undersigned has seen. The aforesaid line
is a degree of latitude in length ; and, as far as reliance can s Elaced on the only maps (English ones)
in the possession of the Undersizned on which this const is distinctly laid down, it would exciude
vessels from fishing-grounds which might be thirty miles froni the shore. . ,

« But if Her Majesty's provincial authorities are permitted to regard as a *bay ’ any portion of the
sea which can be cut off by = dhcct line connecting two points of the coast, however destitute in other
respects of the charactcr uauillyimplied by that name, not only will the waters on the north-eastern
coast of Cape Breton, but on mi1y other parts of the shores of the Anglo-American Dependencies
where such exclusion has mot yet been thought of, be prohibited to American fishermen. In fact; the
waters which wash the entire scith-eastern coast of Nova Scotis, from Cape Sable to Cape Canso, a
distance on a straight line of rathér less than 300 miles, would in this way constitute a bay, from which
the United States’ fishermen wculd be excluded. .

“The Undersigned, howeve-, forbears tc dwell on tliis subject ; eing far from certain, on a com-
parison of all that is said in the twd notes of Lord Aberdeen of the 10th instant, as to the rélaxation
proposéd by Her Majesty’s Goverlr=cnt, that, it is not intended to embrace the waters of the north-.
eastein coasts of Cape Breton, as well as the Bay of Fundy. - .

“The British colonial fishermen possess considerable advantagés over those of the United States.
The remoter fisheries of Newfoundland and Labtador are considerably niore accessiblé to the colonial
than to the United States’ fishermen. The fishing:grounds on the coasts of New Brunswick and Nova
Scotia, abounding in cod, mackerel, dnd herring, lie at the doors of the former: he is therefore able to
pursue liis avocation in a swmaller class of vessels, and requirés a smaller outfit ; he is able to use the
_net and the seine to great advantage in the small bays and inlets along the coast, from which the fisher-
men of the United States, under any construction of the Treaty, are excluded.

« All or nearly all the materials of shipbuilding—timber, irof, cordage, and canvas—are cheaper in
the Colonies than in the United States; as are $alt, hooks, and lines. There is also 4 great advantage
enjoyed by the former in reference to the supply of bait and curidg the fish. These and other cduses
have enabled the colonial fishertnen to drive those of the Unitéd States out of many foreigh markets,
and might do so at home but for the protection afforded by the duties. . : ‘

« It may be added, that the highest duty on the Kinds of fish that would be sent to American
market is less than a half-penny per pound, which cdnnot do mofe thian cotuiterbalance the numerous
advantaces possessed by the colonial ) L . ,

«The Undersigned supposes, thoush he has no particulaf information to thit effect, that equal or
highier duties exist in'the Coloniesyon the importation of fishi froi the United States, |
«The Undersigned requests the Enl of Aberdecn to aceept thie dssurarice of his high considera-

3 »

tion. :

On the same date, March 25, 1845, M. Evéreit writes to Mr. Calhoun, report-
ing. the communication of -Lord Aberdeen; granting American fishermen permission

to fish'in the Bay of Fundy :— :

«You are aware that the construction of the Ist Article of the Convention between Great Britain
and the United States, of 1818, relative to the right of fishing in the waters of the Anglo-American
Deperidencies, has long been in discussion between the two Governments. Instructions on this subject
were several times addressed by Mr. Forsyth to my predecessor, particularly in a despatch of the 20th
of February, 1841, which formed the basis of ‘an able and elaboratc note from Mz Stevenson to Lord
Palmerston of the 27th of the following month. Mr. Stevenson’s representations were acknowledged
and referred by the Colonial Office to the Provineial Governmiedt of Nova Scotin, hut no othér answer
was returned to them, ) .

«The exclusion of American fishermen from the.waters, of the Bay of Fundy was the midst
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promment of the gnevances complmned of on hehnlf of the Umted States. Havmrrxecewed ingtrue-
tions from the Departiment jn reference to the seizure of the ¢ W" ashington,’ of Ne\sbm*yport for fishing
in the Bay of F undy, 1 icpresented the casé to Towd Aberdeen in a note of the 10th of August, 1843, -
An answer was received to this note on the-15th of Apnl following, in which Lord Aberdeen confined
“himself to -stating that, by the terms of the Convention, the citizens of the United States were 1ot
allowed to fish within three 1niles of auy bay upon the coast of the British American Colories, and
could not, therefore, be permitted to pursue, their avocation.within the Bay of Fundy. I rephed to
this note on the 25th of . May following, and endesvoured to show that it was the spirit and design of
‘the 1st Article of the Convention of 1818 to reserve to ‘the people of the United. States the right of
fishing within three miles of the coast. Some remarks on the staté of the controversy ab that time
will ‘be found in my despatch No.'130 of the 26th of May last. ' ,
“ On the 9th of October last, in obedience to your instructions No, 100, I uddressed a note to Lord
Aberdesn in reference to the case. of the ¢ Argus,’ of Portland, which was captured while fishing on
St. Anne’s Bank, off the north-eastern coast of Cnpe Breton. The papers relative to this case left the
precise grounds of the seizure of the ‘ Argus’ in some uncertainty. It was, however, suﬁiclently
apparent that they were, to some extent at least similar to those for which the ¢ Washington’ had been
" captured, : :
- “Treceived a few days since, and herewith transmit, a note from Lod Aberdeen, contammo the
satisfactory intelligence that, after a reconsideration of the subject, although the Queen’s Government
adhere to the constructlon of the Convention which they have always mmnuuned, they Lave still come‘
to the defermination of relaxing from it so far as to allow American fishermen to pursue. their avoca-.
tions in the Bay of Fundy.
©* “I thought it proper, in replying to’ Lord Aberbeen’s notf.’, to recognize in ample terms the hbemlA
spirit evinced by Her Majesty’s Government in relaxing from what they consider their right. At the .
same time I felt myself bound to, say that the United States could not accept as a mere Tavour what
they had always claimed as-a matter of right, secured by the Treaty.” iy

-

Mz, Evererr To MR. BUCHANAN, ArPRIL 23, 1845.

“ With my despatch No. "78 of 25th March I transmitted the note of Lord Aberdeen of the 10th
~ of March, communicating the important information that this Government had come to the determi-
nation to concede to Amierican fishermen the right of pursuing their nccupation within the Bay of
Fundy. It was left somewhat uncertain by Lord Aberdeen’s note whether this concession was intended
to be confined to the Bay of Fuudy, or to extend to other portions of the coast of the Anglo-American
possessions, to which the principles cuntended for by the Government of the United States equally
apply, and particularly to the waters ou ihe north-castern shores of Cape Breton where the ¢ Argus’
was captured. In my notes of the 25th ultimo and 2nd. instant, on the subject of the ‘\Vashmgton
and the ¢ Argus,” I was careful to point out to Lord "Aberdeen that all the reasons for admitting the
right of Amencans to-fish in the Bay of Fundy apply to those waters,and with superior force
inasmuch as they are less Jandlocked than the Bay of Fundy, and to express the hope that the conces-
sion was meant to extend to them, which there was some reason to thmk, from the mode i in w hich Lord
Aberdeen expressed himself, was the case.

“T received last evening the answer of his Lordshig, mfoxmm«r me that my two notes had been
referred to the Colonial Oﬁice, and that a final reply could ot “be -returned till be should be made
acquainted with the result of that reference, and that in the meantime, the concession must be under—

stood to be limited to the Bay of Fundy.
“The merits of the question are so clenr that I cannot but dnticipate that the decision of the

‘Colonial Office: will be in favour of the liberal construction of the Convention. In the meantime I
bey leave to suggest that, in any public notice which may be given that the Bay of Fundy is hence-
forth open to American ﬁshermen it should be carefully stated that the extension of the same privilege
to the other great bays on the coast of the Anwlo Ameucan dependencles is a matter of newotmtlon
between the two Governments.” '

* After an ineffectual attempt to induce the Umtcd States to conclude a Reci-
procity Txeaty with the British lemces, Mr. Crampton gave notice to the Secre-
tary of State, Mr. Webster, July 5, 1852, that a force of war-steamers and sailing- .
vessels was coming to “the fishing- g:ounds to prevent encroachments.of vessels
. belonging to cltlzens of the United States on the ﬁshmg—grouuds reserved to Great
Britain.

‘August 23, 1852, the Provincial Seuetary issued ‘2 notice that “‘no American
ﬁshmmvesse]s are entltled to commercial privileges in provincial ports, but are -
subJect to forfeiture if found engaged in traffic. The colorial collectors have no:
authority to permit freight to be.landed from such vessels, which, under the
Conventlon can only enter our ports for the parposes specified therem and for
no other.”

Under the clauseb of the Conventhn of February 8, 1853, the case of the
« Washington ” came -before the Joint Commission for. settlement of claims, in
London, and, -on the disagreement of the Commissioners, was decided by. the
umpire, Mr. Joshua Bates; in favour of the United States, on the ground that, by
the construction of the Treaty of 1818, the United States fishermen ‘had the rlght to
fish in Ehe lj’,ay of Fundy and the other ba.ys of the coast of British NorthRAmerxcan
' 280 2
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Provinces as long as they did not ﬁsh within three nnles of thc coast. The full text
of the decision is as follows, viz, :— : : »

Bates, Umpire :-—

ot

“ The schooner W'lsmnrrton wits seued by the revenue schooner ‘J uln Capt:un D'ub), while
fishing in the Bay of Fundy, ten miles from the shore, on the 10th of May, 1843, on the charge’ of
\1olatmtr the Treaty of 1S1S. ‘She was camied to X'u'mouth Nova Scetia, aud tlnere decreed to bo
forfeited to the Crown by the Judge of the Vice-Admiralty Court, and, with ‘her stores, ordered to b
sol. The owners of the Wushm"tnn claim for the value of the vessel and appurtenances, outfits,
and damages, 2433 dollars, and For eleven years’..interest, 1,638 dollars, amounting- together to

4,121 dollars. By the recent Reciprocity I'renty, happily concludcd between. the United Sl:ates sl
Great Dritain, therc eems no chance for any further dispute in regard to the fisheries.

«“Ttis to be rearetted that, in that Treaty, provision was not made for settling a few small claiws
of no importance in a pecuniary sense, which were then existing ; but,as they lme not becu settled
they are now brought before this Comuission.

* The ‘W‘lshm aton’ fishing schooner was se17ed, as hefore stated, in the Ba:, of Fundy, tcn mﬂes
from the shore, off -\mmpohs ‘Nova Scotia.

“ It will be scen by the Treaty of 1783 between Great Dritain and the . Iunte(l States th'lt the
citizens of the latter, in common with the subjects of.the former, enjoyed the right to fake and ciere
fish on the shores of all puts of Her Majesty’s dominions in America, used by British fishermen ; but
not to dry fish on the Island of Newfowndland, which later privilege was confined to the shores” of
Nova Scotia, in the folowing words: ‘ And American fishermen shall have liberty to dry and cure fish
on any of the unsettled ba)s harbours, and creeks of Nova Scotia; but, as soon as said shores shall
become settled, it shall not be lawfud to dry or cure fish at such qettlcment thhoutnpronous agreement
for that purpose with the inhabitants, proprictors, or possessors of the ground.’

* The Treaty of 1818 contains the following stipulations in relation to the fishery. .‘Whm‘eas
differences have arisen respecting the liherty ¢laimed by the United States to take, dry, and eure fish
on.certain coasts, harbours, and crecks of His Dritannic Majesty’s dominions in America, it is agreed
that the inhabitants of the United States shall have, in common with the subjects of His Bntmmu,
Majesty, the vight to fish on certain portions of the southern, western, and northern coast of New-
foundland ; 'md also. on the coasts, bays, harbours, and creeks ﬁom Mount Joly, on the southern coast
of Labndox to and through the Straits of Belle Isle ; and thence, north\\'udl) indefinitely along the
coasts: aud that American fishermen shall have liberty to dry and cure fish in any of the unsettled
bays, harbours, aud crecks of said described coasts, until the same become settled, and the United
States renouuce the liberty heretofore enjoyed or claiimed by the inhabitants thercof to t,ake, dry, or cure
fish 6n_or within three marive miles of auy of the coasts, bays, creeks, and harbours of His Britannic
Majesty’s dominions in America, not included in the ahovementioned limits: DProvided, however, that
the Anierican fishermen shall be admitted to cnter such bays or harbours, for the purpose of shelter,
and of repairing damages therein, of purchasing w ood, and of obtaining water, and for o other purpose
whatever.  But they shall be under such restrictions as may be necessary to prevent their taking,
drying, or curing fish therein, or in any other manner whatever abusing the privileges hereby reserved
for them.’

“The qnestmu turns, so far as relates to the Treaty,stipulations, on the meanmw given to the
word “ bays’ in the Treaty of 1783. By that Treaty, the Americans had no right to dry and cure fish
on the shores and bays of Newfoundland ; but they had thai right on the shores coasts, bays, harbours,
and creeks of Nova Scotia ; and, as they must land to cure fish on the shores, bays, and creeks, they were
evidently admitted to the shores of the bays, &c. By the Treaty of 1818, ‘the same right is gmnted to
cure figh on the coasts, bays, &c., of Newfoundland; but the Americans rehnqlushed that rwht and
the right lo fish within. three males of the cowsts, bay Y5 e, of Nova Scotie. Taking it for frmuted that
the framers of the Treaty intended that the word ‘bay’ or ‘bays’ should have thc same menning in
all cases, and no mention being made of headlands, there appears no doubt that the ¢ Wnsbm“ton m
fishing ten miles from the shore violated no sttpxdat.wns of the Treaty.

“Tt was urged on hehalf of the British Government, that by  coasts,” ‘bays, &e., is ‘understood an
imaginary line drawn along the coast from headland to headland, and that the: Junsdlctlm of Her
Majesty extends three marine miles outside of this line ; thus closm~'r all the bays on the coast or shore,
and that great body of water called the Bay of F' undy, n.,gamst Amencans and others, making the latter
a British ba) This doctrine of the headiands is new; and hes received a proper limit in the Conven-
tion between France and Great Britian of 2nd of August,-1839;* in which ‘it is agreed that the
distance of three miles, fixed as the general limit for the exclusive nnht of fishery upon the coasts of
the two countries, shall, with lespcct to bays the mouths of which do not e\ceed ten mlles m w1dth
be measured from a straight line drawn from headland to headland.” =~ -

“ The Bay of I undy is from 65 to 75 miles wide, and 130 to 140 miles ]ong, it has se\eml b'lys
on its coast; thus the word ¢ bay,’ as-applied to this great body of water, has the same meaning as that
applied to the Bay of Biscay, the Bay of Bengal, over which no nation can have the right to assume
sovereignty. ~ One of the headlands of the- Bny of Fundy is in the United States, and. shlps bound to
Passamaquoddy must sail through a large space of it. " The islands of Grand Manan (British) .and
Little Manan (American) are situated nearly on o line from headland -to headland. ‘These jslands; as
represented in all «cographies, are situated in the Atlantic Ocean. ' The conclusion .is. therefore in-my-
mind irresistible, that the Bay of ]undy is not a British ba.y, nor s b'ty within ‘the meaning of the
word as used in the ‘Lreaties of 1785 and 1818, .. . Sl ‘

* This Convention between Fraure and Great Britain extended the Leadland doctrine to huys ten wmiles wide; thus going

beyond the general ruls of internationnl law, according to which no” bays are’ treated as within the territorial ]unsdlcnon of a State
which are more than six miles wide on a <truight line measured from one headland to the other. - .o .
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- “The owners of the  Washington,’ or their legal reprosentatives, are therefore entitled to compen-
sation ; und are hereby awarded, not the amount of their claim (which is exceesive), but the sum of
3,000 dollars due on the 15th of January, 1855.” ’ ' '

The intention of the framers of the Convention of 1818 appears from a letter of
Mr. Richard Rush, one of its negotiators, to the Secretary of State, July 18, 1853,
referring to that instrument:—“In signing it we believed that we retained the
right of fishing in the sea, whether called a bay, gulf, or by whatever term desig-
nated, that washed any part of the coast of the British North American Provinces,
with the simple exception that we did not come within a marine league of the shore.
\]Ve inserted the clause of renunciation. The British Plenipotentiaries did not
desire it. ' : . '

The conclusion of the Reciprocity T'reaty, June 5, 1854, rendered controversy
of no importance, and disposed of all the other questions, for the time being.
During the time when this Treaty was in force no complaints of any kind were
made by the Canadians, who were fully satisfied that the benefits derived from
the Treaty were far more valuable than any loss they received from the using of
their inshore fisheries by the Americans. The United States, however, perceiving
that the value of the fisheries did not equal the loss of revenue from the duties
on Canadian goods imported into the United States, and that the Canadian fisher-
men, by their nearness to the fishing-grounds and the cheapness of labour and
materials for building boats in the provinces, rendered unprofitable the prose-
cution of the fisheries by the Americans, gave notice, Manch 17, 1865, to
abrogate the 'I'reaty in one year from the time of the notice.

April 12, 1866, the following instructions for the guidance of the naval officers
on the coast of the North American Provinces were sent from the Secretary of State
for the Colonies to the Lords of the Admiralty :— '

*Jven belore the conclusion of the Reciprocity Treaty, Her Majesty’s Government had consented
to forego the exercise of its strict right to exclude American fishermen from the Bay of Fundy ; and they
are of opiniou that, during the present season, that right should not be exercised in the body of the
Bay of Fundy; il that American fishermen should not he interfered with, eitber by notice or other-
wise, unless they aue found within three miles of the shore, or within three miles of a line drawn
across the mouth of a bay or ereek which is less than ten geographical miles in width, in conformity
with the arranzement made with France in 1839. ' -

“ Her Majesiy’s Government do not desive that the prohibition to enter British bays should be
«enernlly insisted upon, except when there is reason to apprehend some substantial invasion of British
rights. And, in particular, they do not desire American vessels to be prevented from navigating the
Gut of Canso, froir which Her Majesty’s Government are advised they may lawfully be excluded, unless
it shall appear {lhut this permission i3 used to the injury of colonial fishermen, or for other improper
objects.” .

The Canadian Government then resorted to the system of issuing licences
permitting American fishermen to fish in the inshore fisheries. The number of
licenses taken out the first year, 1866, was 354, at 50 cents per ton. The license
fee for the next year was 1 dollar per ton; and the number of licenses diminished
to 281. In 1868, the license fee was raised to 2 dollars per ton, and only 56 licenses
were taken out. In 1869, only 25 licenses were taken out. . S

In 1870, the Canadian Government, having decided to issue no more licenses to
foreign fishermen, the following correspondence ensued between the two Govern-
ments :— ' '

Mr. Fisa To Me. TriorNTON, APRIL 1, 1870.

« Information has reached this Department to the effect that it was announced, on behalf of the
Canadian Minister, in the Parliament of the Iominion of Canada, on the 9th ultimo, that it was'the
intention of the Government to issue no more licenses to foreign fishermen ; and that they were’ taking
every step possible to protect their fisheries.” .

MgR. THORNTON TO MR. FisH, APRIL 2, 1870.

“In reply to your note of yesterday’s date, I have the honour to inform you that, although I am
aware of the announcement recently made-by the Canadian Government of their intention to-issue on
more licenses to foreign fishermen, I have received no cfficial information to that effect from.the
Governor-General of Canada.”

Mr. FisH To MR. THORNTON, APRIL 21, 1870.

« have the honour to acknowledge the receipt of your note of the 14th instant. I must invite
your attention, aud that of Her Majesty's authorities, to the first paragraph of the Order in Council of
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the 8th of January last, as quoted in the memorandum of the Prime Minister of the Dominion of
Canade, accompanying the despateh of his Excellency the Governor-General ;. which paregraph is in the
following lanauage, to wit, “ That the system of granting fishing license to foreign vessels, under the
Act 31 Viet., c. 1, be discontinued, and that henceforth all jorcign fishermen be prevented from fishing
in the waters of Canada. The words underscored seem to contemplate an interference with. rights
guaranteed to the United States under the first Article of the Treaty of 1818, which secures te
American fishermen the right of fishing in certain waters which were understond to be claimed at

. o
Ppresent as belonging to Canada.”

'Mz. THORNTON TO MR, Fxsil, AprriL 22, 1870.

“T am forwarding a copy of your note to the Governor-General of Canada; but, in the meantime,
1 beg you will allow me to express my conviction that there was not the slightest intention, in issuing
the above-mentioned order, to abridge citizens of the United States of any of the rights to which
they are entitled by the Treaty of October 20, 1818, and which are tacitly acknowledged in the Cana-
diax}xl Law of May 22, 1868, a copy of which I had the honour to ferward to you in iny note of the.
14th instant.” ' ' ' - E

‘Mg, TuornTON TO M. Fisir, May 26, 1870:

“I have the honour to enclose, for the information of the Government of the United States, copies
of letters which have been addressed by the Admiralty to Vice-Admiral George G. Wellesley, com-
manding Her Majesty’s naval forces on the North American and West Indies station, and of a letter
from the Colonial Department to the Foreign Office, from which you will see the nature of the instrue-
tions to be given to Her Majesty’s and the Canadirn officers, who will bz employed in maintaining
order. at the fisheries ih the neighbourhood of the coasts of Canada.”

ME. ROGERS T0 THE SECRETARY OF THE ADMIRALTY, APRIL 30, 1870.

“In Mr. Secretary Cardwell’s letter to the Lords Commissioners of the Admiralty of the 12th
of April, 1866, it was stated ‘that American vessels should not be seized for violating the Canadian
fishing laws, ‘except after wilful and persevering neglect of the warnings which they may have
received; and, in case it should become necessary to proceed to forfeiture, cases should, if possible, be
selected for that extreme step in which the offence has been committed within three miles of the
lend” : : -

“The Canadian Government has recently determined, with the concurrence of Her Majesty’s
Ministers, to increase the stringency of the exasting practice of dispensing with the warnings hitherto
given, and seizing at once any vessel detected in violating the law.. : ‘

“In view of this change, and of the questions to which it may give rise, I am directed by Lord
Granville to request that you will move their Lordships to instruct the officers of Her Majesty’s ships
employed in the protection of the fisheries, that they are not to seize any vessel, unless it is evident
and can be clearly proved that the offence of fishing has been committed, and the vessel itself captured -
within three miles of land.” : -

May 14, 1870, the following instructions as to the jurisdiction wev‘re given by
Mr. Peter Mitchell, Minister of Marine and Fisheries, to the officer in command of
the Government vessels engaged in the protection of the Fisheries:—

“The limits within which you will, if necessary, exercise the power to exclude United States’
fishermen, or to detain American fishing vessels or boats, are for the present to be exceptional. Diffi-
culties have arisen in former times with respect to the question, whether the exclusive limits should
be measured on lines drawn parallel everywhere to the coast, and describing its sinuosities, or on lines
produced from headland to headland across the entrances of bhays, creeks, or harbours. Her Majesty’s
Government are clearly of opinion that, by the Convention of 1818, the United States 'have renounced
the right of fishing, not ouly within three miles of the Colonial shores, but within three miles of a line
drawn across the mouth of any British bay or creek. It is, however, the wish of Her Majesty’s
Government neither to concede, nor for the present to enforce, any rights in this respect which are in
their nature open to any serious question. Until further instructed, therefore, you will not interfere
with any American fishermen, unless found within three miles of the shore, or within three miles of a
" line drawn across the mouth of a bay or creck which 1s less than len geoyraphical miles tn width. In the
case of any other bay-——as the Bay of Chaleurs, for example—you will not admit any United- States’
fishing vessel or boat, or any American fishermen, inside of a line drawn across at that part of such
bay where its width does not cxceed ten miles.”—Sessional Papers, No. 12, 1871.

This re-assertion of the headland doctrine did not seem to meet the approval
of the Home Government. June 6, 1870, Lord Granville telegraphs to the Gover-
nor-General, “ Her Majesty’s Government hopes that the United States’ fishermen
will not be for the present prevented from fishing, except within three miles of land,
or in bays which are less than six miles broad at the mouth.” SR

In consequence of this telegram, on June 27, 1870, Mr. Mitchell gives to the
commanders of the Government vessels new instructions, as follows:— - :
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“The limits within which you will; if necessary, exercise the power to exclude United States’
fishermen, or to detain American fishing vessels or boats, are - for- the present to be exceptional
Difficulties have arisen in former times with respect to the question, whether the exclusive limits
should be measured on lines drawn parallel everywhere to the coast and describing its sinuosities, or
on lines produced from leadland to headland across the entrances of bays, creeks, or hurbours. Her
Majesty’s Government are clearly of opinion that, by the Convention of 1818, the United $La.tgs have
renounced the right of fishing, not only within three miles of ‘the Colonial shores, but within three
miles of a line drawn across the mouth of any British bay or creek. It is, however, the wish of Her
Majesty’s Governinent neither to concede, nor for the present to enforce, any rights in this respect
which are in their natire open to auy serious question. Until further instracted, therefore, you will
not interfere with any American fishermen, unless found within three miles of the shore, or within
three miles of a line drawn across the inouth of & bay or creck, which, though in parls more than siz
miles wide, s less than stx geographical miles in width at its mouth. In the case of any other bay—as
Bay des Chaleurs, for example—-you will not interfere with any United States’ fishing vessel or boat,
or any American fishermen, unless they are found within threc miles of the shore.” '

The true doctrine on the subject is laid down by the Government of Great
Britain in a ** Memorandum from the Foreign Office respecting a Commission to
settle the limits of the right of exclusivé. fishery on the coast of British North
America.” (Sessional Papers 7 to 19, vol. ii., No. 4, 1871.) '

“ The right of Great Britain to exclude American fishermen from waters within three miles of the
coast is unambiguous, and, it is believed, uncontested. But there appeared to be some doubt what are
the waters described as within three miles of bays, creeks, and harbours. When a bay is less than six
railes broad, its waters arve within the three miles’ limit, and, therefore. clearly within the meaning of
the Treaty ; but, when it is dre than that breadth, the question arises whether it is a bay of Her
Britannic Majesty’s dominions. This is a question which has fo be considered in each particular case
with regard to international laws and usage. When such a bay, &c, is not a bay of Her Majesty’s
_ dominions, the American fisherinen will be entitled to fish in it, except within three miles of the

‘coast; when it is a bay of Her Majesty’s dominions, they will not be entitled to fish within three
miles of it—that is to say, it is presumed, within three miles of a line drawn from headland to
headland.”

The foregoing statement is accepted as an accurate and satisfactory definition
of the rights of the two Governments under the provisions of the Convention of 1818,
The question 1s, What are bays of Her Majesty’s dominions ?

On this subject we will examine the authorities.

The latest and most authoritative expositions of the law of England as to what

re territorial waters, and as to the extent of jurisdiction, for any purposes, beyond
low-water mark, will be found in the case of the “ Franconia,” decided in November,
1876, before all the Judges of England. Queen v. Keyn, L. R., 2 Exch. Div. 63.

The opinions of the different Judges are a repertory of nearly all the learning,
ancient and modern, English, American, and Continental, which could be collected
from treatises and reports. The immediate question did not relate to headlands,
but was whether the criminal jurisdiction of England-extended to a crime com-
- mitted by a foréigner on a foreign vessel, within three miles of the English
coast. .

The case is remarkable for the unanimous and emphatic repudiation, by all the
Judges, of former English claims of jurisdiction or sovereignty over portions of
the sea. All of the opinions should be read and studied by whoever desires to
master the subject. '

A few citations are subjoined. Sir Robert Phillimore says :—

“Whatever may bave been the claims asserted by nations, in times past; and perhaps no nation
}as been more extravagant than England in this matter, it is at the present time an unquestionable
proposition of international jurispruﬁeuce, that the high seas are of right navigable by the ships of all
States. . . . . g '
- “The question as to dominion over portions of the seas euclosed within headlands or contiguous
shores, such as the King’s Chambers, is not now under consideration. It is enough to say that, within
this term * territory,” are certairly comprised the ports and harbours, and the space between the flux
and reflux of tide, or the land up to the furthest point at which the tide recedes. '
- “With respect to the second question, the distance to which the territorial waters extend, it
appears, on an examination of the authorities, that the distance has varied (setting aside even nore
extravagant claims) from one hundred to tbree miles, the piesent limit, S '
. “The sound conclusions which result from the investigations of the authorities which have been
referréd to appear to me to be these:— . . o .
“The conscnsus of civilized, independent States, has recognized a matitime extension of frontier to
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-

the distance of three miles from low-water mmk because such a frontier or belt of water is necessary
for the defence and security of the adjacent State.

“ It is for the ntt'unment of these pmmculm objects that a dominion has been "mntcd over this
portion of the high seas.”

Lindley, J., expressed himself as follows :—

“The controversy between Grotius, in his ¢ Mare Liberum, and Selden, in his ‘ Mare Clausun,
has been observed upon by almost every writer on international law since their duy, and the result has
been that, whilst the extravagant propositions contended for by each of these celebrated men have been
long ago e\ploded it appears to me to be now agreed, by the most esteemed writers on international
law, thnb subject to the right of all ships frecly to navigate the high sens, every State has full power
to euact and enferce what lnws it thinks proper, for the pxesexvatlon of peace and the protection of its
own interests, over those parts of the high seas which adjoin its own coasts and are within three miles
thereof ; but that beyond this limit, or. at all events, beyond the reach of artillery on its own coasts, no
tSitate has any power tv legislate, suve over subJect,s und over persons on board ships carrying its

ag.

“Tt is conceded that, even in time of peace, the teritoriulity of a forex-vn merchant ship, within
three miles of the coast of any State, does not exempt that ship or its crew from the operation of thosc
laws of that State which relate to its revenue ot fisheries.”

Grove, J.:—

“The proposition, that « belt or zone of three miies of sea surrounding or washing the shores of a
nation—what is termed * territorinl water '—is the proverty of that nation, as a river flowiug through
its land would De, or, if not property, is subject to its jurisdiction and law, is not in its terms of ancient
date; but this defined limit, so far at least as a maritime country like England is concerned, is rather
a restriction than an enlargement of its eatlier claims, which were at one time sought to be extended
to a general dominion on the sen, and subsequently over the channels between it and other countries,
or, as they were termed, ‘ the narrow seas”  The origin of the three mile zone appears undoubted. It
was an assumed limit to the range of cannon—an assumed distance at which a unation was supposed
able to exercise dominion from the shore.”

“The principal authorities may be conveniently urrunged as follows :—

“1. Those who affirm the right, in what are generally termed °territorial wuaters,” to extend
2t least to the distance at which it can be commanded from the shore, or as far a5 unns can
protect it.

“2. Those who, assigning the sime origin to the right, recognized it as being fixed at @ wmarine
league, or three geoamphlcal ‘Tiles from the shore.

“3. Those who affirm the right to be absolute and the same as over an inland lake, or (allowing for
the difference of the sub_]ect-matten) as over the land itself.

“4. Those who regard the right as qualified: and the main, if not only qualification that scews
to me fairly deducible from the nuthorities is, thut there is a right of transit or passage, und, as
incident thereto, possibly a right of anchorage wlhen safety or convenience of navigation requires 1t in
the territorial waters, for forewn ships.

“ Puffendorf, Bynkemhoek, Casaregis, Mozer, Azuni, Klitber, Wheaton, Hautefeuille, and Kalten-
born, though not all placing the limit of territorial jurisdiction ut the same distance from the shore,
none of them fix it at a smaller djstance than a cannon-shot, or as far off as armns can command it.
They also give no qualification to the jurisdiction, but seem to regard it as if (having regard to the
difference of land and water) it were an absolute territorial possession. Chancellor Kent seems ulso to
recoznize un exclusive deminion. Hautefeuille spcaks of the power of a nation to exclude others
from the parts of the sea which wash its territory, and to punish them for infraction of its laws, and
this as if it were dealing with its land dominion.

*Wheatcn, Caivo, Halleck, Massey, Bishop, and Manning give the limit as a marine league, or three
wiles. Heffter mentions this limit, but says it may be extended. Ortolan, Calvo, and Mass¢ put the
right as one of jurisdiction, and not of property; but do not Limit it further than that the former
writer says that the laws of police and surety are there obligatory, and Massé also writes of police
jurisdiction. Bluntschli says the territorial waters are subject to the military aund police authorities of
the place. Funustin Helie speaks of crimes in these waters coming within the jurisdiction of the
tribunals of the land to which they belong. Unless these words, ‘military, police, and surety, be
taken to itnpose a limit, no limit to the jurisdiction of u country over its temitorial waters, beyond «

right of passage for forelrvn ships, is mentioned; as far as I could gather from the numerouc anthoritics

cxted except by Mr. Manmn who confines it (though not by words expressly negativing other
rwhts) to fisheries, customs,’ lmrbours lighthouses, dues, and protection of teiritory during war.
Grotius, Ortolan, Bluntschh Schmaltz, and Mussé consider there is a right of peuceable passage for the
ships of other nations; and Vattel says that it is the duty of nations to permit this, but seems to
think that, as a matter ‘of absolute right, they may prohibit it.

“Such are the conclusions of the prmupnl publicists, most of whom are of very high authority
on questions of international law.

* The result of them is to show that, as in the case of many other rights, a territorial jurisdiction
over a neighbouring belt of sea hed its origin in might, its limits being at - first, doubtful and contested ;
but wtimately, by a concession or comity of natlons it became fixed at what was for a long time. the
supposed range of & cannon-shot, viz, threc miles’ distance. .
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“In addition to the authority of . the publicists, this three = mile. ~'mnge, Af not expressly
recognized as an absolute boundary by international luw, is yst fixed. on, apparently. without..dispute,
il,A(_:ts of Parliament,. in. Treaties, and.in.judgments of Couris’ of Luaw in this country and

merica,” . ' Lo o

NRE . T, e et
. . C. . .

Brett, J., uses the following language :—

-“'What are the limits of the vealn should, in general, be decluved by Parliament. .Itg declaration
would be couclusive, either as authority or evidence. DBut, in this case of the open sen, thete is no
such declaration ;.and the question is in this case necessarily left to the judges, and to be determined
on other evidence or authority. Such evidence might have consisted of proof .of = continuous public
claim by the Crown of England, enforced, when practicable, by arms, but not consentel to by other
nations. I should huve considered such proof sufticient for English Judges. . In England, it cannot be
admitted that the limits of England depend on the consent of any other nation. But. no such
evidence was offered. The only evidence suggested in this case is-that, by law of uations, every
country bordered by the sea is to Le held to have, as part of its tervitory (meaning thereby a tervitory
in which its law is paramount and exclusive), the three miles of open sea next to its coast ; and, there-
fore, that England, among othess, has such temritory. The question or both sides has been made to
depend on whether such is or is not proved to he the Jaw of nations. B

“T cannot but think, therefore, that substantinlly all the foreign juwists ave in accord in assserting
that, by the common consent of all nations, each which is bordered hy'an open sea bus over three
adjacent miles of it a tervitorial right. And the sense in which they all nse that term scems to me to
be fully explained by Vattel (lib. i. ¢. 18, § 205). He says:— oo '

“* Lorsqu’une pation s'empare d’'un pays qui w'appartient cncoie & personue, elle est censce y
occuper 'Empire, ou la souveraineté, en méme temps que le domaine. 7Tout espace ‘dans -leguel une
nation étend son Empire forme Is ressoit de sa juridiction, et g'appelle son territoire” At 1ih. i § S4:
¢ LEmpire, uni au domaine, établit la juridiction de la nation dans le pays qui lui appartient, dans son
territoire. : : s

~ “This seems plain: sovereignty and dowinion necessaily give or import jurisdiction, and do so
throughout the territory. o : ' e R
“ Applying this to the territorinl sea, at Lib. i.-c. 23, § 295, be says:— ~ :

“¢(uand une nation s'empare de certaines parties de la mer, elle y occupe VEmpire augsi bien que
le domaiue, &c. Ces parties de In mer sont de la juridiction du territoire de la nation. Le Souverain
y commund ; i1 y donne des lois, et peut reprimer ceux qui Jes violent; en un mot, il y a tous les mémes
droits qui lui appartieunent sur la terre,” &c. ; ' o .

“ It seems to me that this is, in reality, a fair representation of the accord or agreement of substan-
tially all the foreign writers on international law; and that they all agree in asserting that, by the
consent of all uations, each which is bordered Ly open sea has a vight oversuch adjacent sea as a terri-
torial sea—that is to say, as a patt of its territory; and that they all mean thereby fo assert’ that-il
follows, as a conserquence of such sen being a part of its territory, that eseh such natiou has, in gencral,
the same right to legislate and to enforce its legislation over that part of the sea as it has over its land
tendtory. . . : . o R

“ Considering the authorities T have cited, the terms used by them—wholly inconsistent, as it
scems to me, with the idea that the adjacent conntry has no property, no dominion, no sovereiguty, no
temitorial right,—and, considering the necessary foundation of the admitted rights and duties of the
adjacent country as to neutrality, which have always Leen made to depend on a right and duty as to
its temitory—1I am of opinion that it is proved that, by the law of nations, made by the tacit consent
of. substautially all nations, the open sea within three miles of the coast is a part-of the adjicent
nation, as much and as completely as if it were land, and & part of the territory of such nation. By the
sae evidence which proves this proposition, it is equally proved that every nation which possesses this
water territory has agreed with all other nations that all shall have the right of free navigationto pass
through such wuter territory, if such navigation be with an innocent or harmless intent or purpose.
The right of f{ree navigatior cannot, according to ordinary principles, be withdrawn without common
consent; bnt it by no means derogates from the sovereign authority, over all its territory, of the State
which has agreed to grant this liberty, or easement, or vight, to all the world.”

Lord Chief Justice Cockburn delivered the J udgmenf of the Cburt,' from which
the following passages are extracted :— SR a .

« By the old common law of England, every oftence was triable in the counnty only in which it had
beeu committed ; as, from that county alone, the ¢ pais,’ as it was termed—in other words, the jurors.by
whom the fact wasto e ascertained—could come. But only so much of the land of the outer coast as
was uncovered by the sea was held to be within tho body of the adioining county. If an offence was
comunitted in u bay, gull, or estuary, infer fauces terrey, the common law could-deal with it, because the
parts of the sea so circumstanced were held to be withiu the body of ‘the adjacent county or counties;
but, along the coast, on the external ses, the jurisdiction of the common law extended no further than
to low-water mark.” , . L S

“The jurisdiction of the Admiwl, however largely asseried in-theory in ancient times, Leing
abandoned as untenable, it becomes necessary for tle Counsel for thé Crown to have recowse to
doctrine of comparatively modern growth, numely, that a belt of sea, to a distance of three miles from
the coast, though so far & portion of the Ligh scas as to be still within the jurisdiction of the Admiral,

“is part of the territory of he realm, 30 ns to make a foreigner in  foreign ship, within such belt, though
on & voyage to a foreign port, subject to our law, which it is clear be would not be on.the high sea
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beyond such limit. It is necessary to keep the old assertion of jurisdiction and that of to-day essen-
tially distinct; and it should be borne in mind that it is because all proof of the actual exercise of any
Jurisdiction by the Admiral over foreigners in the nurow seas totally fails, that it becomes necessary to
give to the three-mile zone the character of territory, in order to make good the assertion of jurisdiction
over the foreigner therein, , ‘ '

“Now, it may be asserted, without fear of contradiction, that the position that the sea within the
belt or zone of three miles from the shore, as distinguished from the'rest of the open sea, forms part of
the realm or territory of the Crown, is & doctrine uuknown to the ancient law of England, and which has
never yet received the sanction of an English criminal court of justice. Itis true that, from an early period
the Kings of England, possessing more ships than their opposite neighbours, and being thence able to
sweep the Channel, asserted the right of sovercignty over the narrow seas, as appears from the com-
migsions issued in the fowrteenth century, of which examples are given in the 4th Institute, in the
chapter on the Cowt of Admiralty,and others are to be found in Selden’s ‘Mare Clausum,’ book 2. At
a later period, still more extravagant pretensions were advanced. Selden does not scruple to assert the
sovereignty of the Xing of England over the sea as far as the shores of Norway, in which he is upheld
by Lord Hale, in his treatise ‘De Jure Maris.' (Hargrave's Law Tracts, p. 10.) A '

“ All these vain and extravagant pretensions have long since given way to the influence of reason
and comon sense. If, indeed, the sovereignty thus asserted had a real existence, and could now be
meaintained, it wonld, of course, independently of any questions as to the three-mile zone, be conclusive
of the present case. But the claim to such sovereignty, at all times unfounded, has long since been
abandoned. No one would now dream of asserting that the Sovereign of these realms has any greater
right over the swrounding seas than the Sovereigns on the opposite shores; or that it is the especinl
duty and privilege of the Queen of Great Britain to keep the peace in these seas, or that the Court of
éltllnnleL(’:,y' could try a foreiguer for an offence committed in a foreign vessel in all parts of the

“The concensus of jurists, which has been so much insisted on as authority, is perfectly unanimous
as to the non-existence of any such jurisdiction. Indeed, it is because this claim of sovereignty is
admitted to be untenalle that it has been found necessary to resort to the theory of the three-mile zone.
It is in vain, the:ture, that the ancient assertion of sovereignty over the narrow seas is invoked to give -
countenance to the rule now sought to be established, of jurisdiction over the three-mile zone. If this
rule is to prevail, it must be on altogether different grounds. To invoke as its foundation, or in'its
support, an assertion of sovereiguty, which, for all practical purposes, is, and always has been, idle
‘and unfounded, «nd the invalidity of which renders it necessary to have recourse to the new
doctrine, involves an inconsistency on which it would he superfluous to dwell. I must confess
inyself unable to comprehend how, when the ancient doctrine as to sovereignty over the narrow seas
is adduced, its operation can be confined to the three-mile zone. If the argument is good for any-
thing, it mustTapply to the whole of the swrounding seas. . But the counsel tor the Crown evidently
shrank from applyimg it tc this extent. Such a pretension would not be admitted or endured by

“ foreign nations. That it is out of this extravagaut assertion of sovereignty that the doctrine of the
three-mile jurisdiction, asserted on the pait of the Crown, and which, the older claim being necessarily
abandoned, we are now called upon to consider, has sprung up, I readily admit.” .

“From the review of these authorities, we arrive at the following results. There can be no_doubt

that the suggestion of Bynkershoek, that the sea smrounding the coast to the extent of cannon-range should
be treated as belonging to the State owning the coast, has, with but very few exceptions, been accepted
and adopted by the publicists who have followed him during the last two centuries. But it is equally
clear, that, in the practical application of the rule in respect of the particular.of distance, as also in the
still more essential particular of the character and degree-of sovereignty and dominiou to be exercised,
great difference of opinion and uncertainty have prevailed, and still continue to exist. :
_ “As regards distance, while the majority of authors have adhered to the three-mile zone, others,
like M. Ortolan and Mr. Halleck, applying with greater consistency the principle on which the whole
doctrine rest, insist on extending the distance to the modern range of cannon—in other words,
doubling it. This difference of opinion may be of little practical importance in the present instance,
inasmuch as the place at which the offence occurred was within the lesser distance ; but it is, neverthe-
less, not immaterial, as showing how unsettled this doctrine still is. The question of sovercignty, on
the other band, is all-important. And here we have every shade of opinion. L

“One set of writers—as, for instance, M, Hautefeuille—ascribe fo the State territorial property and
sovereignty over the three miles of sea, to the extent of the right of exeluding the ships of all other
nations, even for the purpose of passage,—a doctrine flowing immediately from the principle of territorial
property, but which is too monstrous to be admitted. Another set concede territorial property and
sovereignty, but make it subject to the right of other nations to use these waters for the purpose of
navigation.  Others again, like M. Ortolan and M. Calvo, deny any right of territorial property, but
“¢oncede * jurisdiction ;" by which I understand them to mean the power of applying the law, applicable
to persons on the land, to all who are within the territorial water, and - the power of legislating in
respect of it, 8o as to bind every one who comes within the jurisdiction, whether subjects or foreignery.
Some, like M. Ortolan, would confine this jurisdiction to purposes of ¢ safety and police; by which I
should be disposed to understand measures for the protection of the territory, and for the regulation of
the navigation and the use of harbours and roadsteads, and the maintainance of order among the
shipping thercin, rather than the general application of the criminal law,

“Other authors—for instance, Mr. Manning—would restrict the jurisdiction to certain specified
pwrposes in which the local State has an immediate interest ; namely, the protection of its revenue and
fisheries, the exacting of harbour and light dues, and the protection of its coasts in time of war.

“Some of these authors—ifor instance, I'rofessor Bluntgclli~—make a nost important distinction
between a commonnt and a passing ship.  According to this author, while the commorant ship is liable
to the local jurisdiction only in matters of ‘military and police regulations made for the safety of the
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territory and population of the coast,’ none of these writers, it should be noted, discuss the question

- whether, or go the length of asserting that, a foreigner in a foreign ship, using the waters in question
for the purposs of navigation solely, on its way to another country, is liable to the criminal law of the
adjoining country for an offence committed on board.”

“To those who assert that, to the extent of threce miles from the coast, the sea forms part of the
realm of England, the question may well be put, When did it become so? Was it so from the
beginping ? It certainly was not deemed to e so as to a three-mile zone, any more than as to the rest
of the Ligh seas, at the time the Statutes of Richard IL were passed. For in those Statutes a clear
distinction is made between the realm and the sea, as also between the bodies of counties and the sea;
the jurisdiction of the Admiml being (subject to the exception already stated as to murder and mayhein)
confined strictly to the latter, and its exercise ‘within the realm’ prohibited in terms.” The language of
the first of these Statutes is especially remarkable : ‘The Admirals and their deputics shall not meddle
from henceforth with anything done within the rcalm of England, it only with things done- upon the
sou.”

“ It is impossible not to be struck by the distinction here taken between the realm of Eungland and
the sea; or, when the two Statutes are taken together, not to see that the term ‘realm, used in the first
Statute, and ‘bodies of counties,’ the term used in the second Statute, mean one and the same thing.
In these Statutes, the jurisdiction of the Admiral is restricted to the high seas, and, in respect of murder
and mayhem, to the great rivers below the bridges: while whatever is within the realm—in other
words, within the body of a county—is left within the domain of the common law, But there is no
distinction taken between one part of the high sea and another. The three-mile zone is no more
dealt with as within the realm than the seas at large. The notion of a three-mile zone was in those
days in the womb of time. When its origin is traced, it is found to be of comparatively modern
growth . . . . :

“For centuries before it was thought of, the great landmarks of our judicial system had been set
fast: the jurisdiction of the common law over the land, and the inland waters contained within it,
forming together the realm of England; that of the Admiral over English vessels on the seas, the
common property or highway of mankind.” .

“But to what, after all, do these ancient authorities amount? Of what avail are they towards
establishing that the soil in the three-mile zone is part of the territorial domain of the Crown? These
assertions of sovereignty were manifestly based on the doctrine that the narrow seas are part of the
realm of England. But that doctrine is now exploded. Who at this day would venture to affirm that

* the sovereignty thus asserted in those times now exists? What English lawyer is there who would not
shrink from mnaintaining, what foreign jurist who would not deny, what foreizn Government which
would not repel, such a pretemsion ? I listened carefully to see whether any such assertion would be
made; but none was made. No one bas gone the lenath of suggesting, much less of openly asserting,
that the jurisdiction still exists. It secms to me to follow, that, when the sovereignty and jurisdiction
from which the property in the soil of the sea was inferred is gone, the territorial which was suggested
to be consequent upon it must necessarily go with it.

“ But we are met here by a subtle and ingenious axgument. It is said, thats although the doctxine
of the.criminal jurisdiction of the Admiral over foreigners on the four seas has died out, and can no
longer be upheld, yet, as now, by the consent of other nations, sovereignty over this territorial sea is
conceded to us, the jurisdiction formerly asserted way be revived and madc to attach to the newly
acquired domain. I am unable toadopt this reasoning. .Eux: concessis, the jurisdiction over foreigners in
foreign ships never really existed ; at all events, it has long been dead and buried ; even the ghost of it
has been laid. DBut it is evoked from its grave, and brought to life, for the purpose of applying it to a
part of the sea which was included in the whole, as to which it is now practically admitted that it
never existed. From the time the jurisdiction was asserted to the time when the pretension to it was
dropped, it was asserted over this portion of the sea, as part of the whole to which the jurisdiction was
said to extend. If it was had as to the whole indiscriminately, it was bad as to every part of the
whole. But why was it bad as to the whole; simply because the jurisdiction did not extend to
foreigners in foreign ships on the high seas. But the waters in question have always formed part of
the high seas. They are alleged in this indictment to be so now. How then, can the admiral have
the jurisdiction over them contended for, if he had it not before ? There having been no new statnte
conferring it, how has he acquired it ?” '

“First, then, let us see how the matter stands as regards Treaties. It may be asserted, without
fear of contradiction, that the rule that the sea swrounding the coast is to be treated as a part of the
adjacent territory, so that the State shall have exclusive dorinion over it, and that the law of the latter
shall be generally applicable to those passing over it in the ships of other nations, has never been made
the subject-matter of any Treaty, or, as matter of acknowledged right, has formed the basis of any
Treaty, or has even been the subject of diplomatic discussion. It has been entirely the creation of the
writers on international law. 1t is true that the writers who have been cited constantly refer to
Treaties in support of the doctrine they assert. But when the Treaties they refer to are looked at, they
will be found to relate to two subjects only,—the observance of the richts and obligations of neutrality
and the exclusive right of fishing. In fixing the limits to which these rights should extend, nations
have so far followed the writers on international law as to adopt the three mile range as a convenient
distance. There are several Treaties by which nations have engaged, in the event of either of them
being at war with a third, to treat the sea within three miles of each other’s coasts as neutral territory,
within which ro warlike operations should be carried on: instances of which will be found in the
various treaties on international law.”

« Again, nations possessing opposite or neighbouring coasts, bordering on a commnon ses, have
sometimes found it expedient to agree ‘that the subjects of each shall exercise an exclusive right of
fishing to a given distance from their own shores, and here also have accepted the three miles as a con-
venient distance. Such, for instance, are the Treaties made between this country and the United States
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in relation to the fishery off the coast of Newfoundland, and those between this country and France in
relation to the fishery on their respective shores; and local laws have been passed to give effect to
these engagements. -

“But in all these Treaties, this distance is adopted, not as a matter of existing right established
by the general law of nations, but as matter of mutual concession and convention. Instead of upholding
the doctrine contended for, the fact of these Treaties having been cntered into has rather the opposite
tendency ; for it is obvious that, if the territorial right of a nation Lordering on the sea to this portion
of the adjacent waters had been established by the commnon assent of natious, these Treaty arrangements
would have been wholly superfluous. Each nation would have been bound, independently of Treaty
engagement, to respect the neutrality of the other in these waters, asmuch as in its inland waters. The
foreigner invading the rights of the local fishermen would have been amenable, consistently with inter-
national law, to local legislation prohibiting such infringement, without any stipulation to that effect
by Treaty. For what object, then, have Treatics been resorted to ? Manifestly in order to obviate all
questious as to concurrent or conflicting rights arising under thie law of nations, DPossibly, after these
precedents and all that has been written on this subject, it may not be too much to say that, indepen-
dently of Treaty, the three-mile Lelt of sen might at this day be taken as belonging; for these purposes,
to the local State. - . : K

“So much for Treaties, Then how stands the matter as to usage, to which reference is so fre-
quently made by the publicists, in support of their doctrine ? "When the matter is looked into, the
only usage found to exist is such as is connected with uavigation, or with revenue, local fisheries, or
neutrality ; and it is to these alone that the usage relied on is confined.” : :

“ It may well be, 1 say again, that, after all that has been said and done in this respect, after the
instances which bave leen mentioned of the adoption of the three-mile distanuce, and the repeated
sssertion of -this doctrine Ly the writers on. public law, a nation which should- now deal with this
portion of the sea as its own, so as to make foreigners within it subject to its law, for the prevention
and punishment of offences, would not be considered as infringing the rights of other nations.. But 1
apprehend that, as the ability so to deal with these waters would result, not from any original or
inherent right, but from the acquiescence of other States, some outward manifestation of the national
will, in the shape of open practice or municipal Jegislation, so as to amowunt, at least constructively, to
an occupation of that which was before unappropriated, would be necessary to render the foreigner not
previously amenable to our general law, subject to its control.”

“And this brings me to the second branch of the argument; namely, that the jurisdiction having
been asserted as to the narrow seas at the time the statute passed, it 1aust be taken to have been
transferred by the statute. The answer to such a contention is, that, no reference being made in the
statute to this now-exploded claim of sovereignty, we must read the statute as having transferred—as,
indeed, it could alone transfer—such jurisdiction only as actually existed. Jurists are now agreed that
the claim to exclusive dominion over the narrow seas, and consequent jurisdiction over foreigners for
offences committed thereon, was extravagant and unfounded, and the doctrine of the three-mile juris-
diction has taken the place of all such pretensions. In truth, though largely asserted in tl:eory, the
Jjurisdiction was never practically exercised in respect of foreigners.”

“ Hitherto, legislation, so far as relates to foreigners in foreign ships in this part of the sea, has
been confined to the maintenance of neutral rights and obligations, the prevention of breaches of the
revenue and fishery laws, and, under particular circumstances, to cases of collision. In the two first,
the legislation is altogether irrespective of the three-mile distance, being founded on a totally different
principle ; namely, the right of & State to take all necessary measures for the protection of its territory
and rights, and the prevention of any breach of its revenue laws.”

Such are the general principles of English law to-day as laid down by the
Chief Justice of England. The jurisdiction of 'a State or country over .its
adjoining waters is limited to three miles from low-water mark along its sea-coast,
and the same rule applies equally to bays and gulfs whose width exceeds.six miles
from headland to headland. Property in and dominion over the sea can only exist
as to those portions capable of permdnent possession; that is,'of a possession from
the land, which possession can only be maintained by artillery. At one mile’
beyond the reach of coast-guns, there is no more possession than in mid-ocean.
This is the rule laid down by almost all the writers on international law, a few
few extracts from whom we proceed to quote :—

“ At present,” says Vattel, “ Law of Nations,” book 1, ch. xxiii, §§ 289, 291, * the whole space of
the sea within cannon-shot of the coast is considered as making a part of the territory ; and, for that
reason, a vessel taken under the guns of a neutral fortress is not a good prize.” : .

« All we have said of the parts of the sea near the coast may be said more particularly and with
much greater reaton, of the roads, bays, and straits, as still more capable of Leing occupied, and of
greeter importance to the safety of the country. . But 1 speak of the bays and straits of small extent,
and not of those great parts of the sea to which these names are sometimes given,—as Hudson’s Bay
and the Streits of Magellan,—over which the empire eannot extend, and still less a right of property.
A bay whose entrance may lLe defended may be possessed and rendered subject fo the laws of the
Sovereign ; and it is of importance that it should be so, since the counutry may be much more eesily
insulted in such a place than on the coast, open to the winds and the impetuosity of the waves.”
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Professor Blantschli, in his « Law of Nations,” book 4, §§ 302, 309, states the
rule in the same way :— '

1

“ When the frontier of a State is formed by the open sea, the part of the sea over which the State
can from the shore make its power respected—z.c., a portion of the sea extending asfar as a cannon-shot
from the coast—is considered as belonging to the territory of that State. Treaties or agreements can
establish other and more precise limits.”

Nore.—The extent practised of this sovereignty has remarkably inercased since tho invention of far-shooting cannon, This is
the consequence of the improvements madu in tho means of defence, of which the State makes use.  The sovereignty of States over the
sen cxtended originally only to a stone’s throw from the cost; later to an arrow’s shot; firearms were invented, and by rapid
progress we bave orrived to the far-shooting cannon of the present age. But still we preserve the principle: “ Terre dominum
JSinitur, ubi finitur armorum vis,”’ L : »

“ Within certain linits, there are snbmitted to the sovereignty of the bordering State :—
“(a.) The portion of the sea placed within a cannon-shot of the shore. .
“(b.) Harbours,

“() Gulfs. -

“(d.) Roadsteads.”

Norz.—Certain portions of the sea are 20 nearly joined to the ferra firma, that, in some measure at least, they ouglt to form'a
part of the territory of the bordering State: they are considered as accessories to the ferra firma. The safety of the State, and the
public quiet, are so dependent on them, that they cannot be ‘contented, in certain gulfs, with the portion of the zea lying under the
firo of cannon from the coast, These exceptions from the general rule of the liberty of the sea 2an only be made, for weighty reasons,
and when the extent of the arm of the sca is not large; thus, Hudson’s Bay and the Gulf. of Mexico cvidently are & part of the open
sea. No one disputes the power of England over the arm of the sea lying between the Isle of Wight and the English coast, which
could not be admitted for the sca lying between England and Ireland: the English Admiralty has, however, sometimes maintained
the theory of -** narrow seas ;" and Las tried, but without succuss, to kecp for its own interest, under the name of * King’s Chambers,"”
some considerable extents of the sea.

Klﬁbér « Droit dés Gens Nfodernes de I’El'l.ro.pe ('I"ari‘s, éditioﬁ 1831),” vol. i,
p. 216 :— , : .

. ® Au territoire maritime d’un Etat appartiennent les districts maritimes, ou parages susceptibles
d’une possession exclusive, sur lesquels I'Etat a acquis (par occupation ou couvention) et continué la
souveraineté. Sont de ce nombre: (1), les parties de 'océan qui avoisinent le territoire continental de
I'Etat, du moins, d'aprés Popinion presque généralement adoptée, autant qu'elles se trouvent'sous la
portée du canon qui serait placé sur le rivage ; (2), les pertics de Focéan qui s'étendent dans le terri-
toire continental de I'Eiat, si clles peuvent ¢tre gouvernées par le canon des deux bords, ou que
Tentrée seulement en peut étre défendue aux vaisseaux (golfes, baies, et cales); (3), les détroits qui
séparent deux continents, et qui ¢zalement sont sous la portée du canon placé sur Ie rivage, ou dont
Ventrée et la sortie peuvent étre défendues .(détroit, canal, bosphore, sond). Sont encore-du méme
nombre, (4), les golfes, détroits, et mers avoisinarit le territoire continental d'un Etat; lesquels,
quoiqu'ils ne sont pas entiérement sous la powtée du capon, sont néanmoins reconnus par -d’autres
Puissances comme mer fermée; c'est-d-dire, comme sonsmis & une domination, et, par conséquent,
innccessibles aux vaisseaix étrangers qui n'ont point obtenu la permission 'y naviguer.”

, .Ortolaﬁ, in his “Diplomatie de la Mer,” pp. 145, 153 (édition 1864).,.*'af.'ter
laying down the rule, that a mation had control over the navigation in a strait or
road whose width did not exceed six miles, continues :— '

“On doit Tanger sur la"méme ligne que rades, et les portes; les golfes, et les.-baies, et tous les
enforcements connus sous d’autres dénominations, lorsque ces enforcenients, -formés :par les terres d'un
méme Etat, ne dépassent pas en largeur la double portée du canon,on lorsque Tentrée peut en étre
gouvernée par Vartillerie, ou qu'elle est défendue naturellement par des tles, par des bancs, ou par des
roches. - Dans tous.ces cas, en effet, il est. vrai de dire que ces golfes ou ces- baies sont en la puissance
de ’Etat maitre du territoire qui les enserre. Cet Etat en a la possession : tous les raisonnements que
nous avous fait  Péaard des rades et des ports peuvent se répéter ici. Les Bords et fivages de la mer
qui buigne les cdtes d'nn Etat sont les limites maritimes naturelles de cet Etat. . Maiis. pourla. protection,

~pour In-défense plus‘efficace de ces limites naturelles, la coutume générale des mations, d’'accord avec
beaucoup de Traités publics, permettre tracer sur mer, 4 une distance convenable des cbtes, et suivant
Jeurs contours, une‘ligrie imaginaire -qui‘doit étre considérée .comme la frontidre . maritime artificielle.
Tout bitiment qui se trouve A terre de cette ligne est dit étre dans les eanx de IEtat dont elle limite le
droit de souveraineté et de juridiction.” ' ‘

Hautefeuille, “ Droits et Devoirs des Nations Neutres,” tom. 1, tit. 1, ch. 3,
§lim = .. ' S A . .
«La- mer est libre d’une manidre absolue, sauf les'eaux baignant les cdtes, qui-font partie du
domaine de la nation riveraine.” Les causes de cette exception sont (1) que ces:portions de T'océan sont
susceptibles d’une possession continue; (2) que le peuple qui les posséde peut en exclure les autres ;
(3) qu'il 2 intérét, soit pour sa séeurité, soit pour conserver les avantages quil tire de la nier territoriale,
X prononcer cette exclusion. Ces canses ‘connues, il est facile de poser les limites. Le domaine mari-
time' saméte & endroit oil cesse  la possession continue, ot le ‘peuple propriétaire ne peut plus exercer
sa puissance, & I'endroit ot il ne peut plus exclure- les étrangers, enfin A Iendroit ol, leur présence
n'étant plus dangereuse pour sa sfireté, il n'a’ plus intérét de les exclure. .- ) e

. «Qr, le point ol cessent les trois-causes qui rendent la mer susceptible de possession privée est le
méme’ clest la limite de la puissance, qui est représentée par les machines de guerre. Tout Tespace
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parcouru par les projectiles lancés du rivage, protégé et défendu par Ia puissance de ces machines, est
territorial, et soumis au domaine du maitre de 1a cite. . La plus grande portée du canon monté A terre
est done réellement; la limite de la mer territoriale. A o ' C

, “En effet, cet espace seul est réellement soumis & la puissance du souverain territorial, 1i, mais 1
‘seulement, il peut faire respecter et exécuter ses lois ; il ala puissance de punir les infracteurs, d’exclure
ceux qu'il ne peut pas admettre. Dans cette limite, la présence .de vaisseaux étrangers veut menacer
sa slireté ; au deld, elle est indifférente pour lui, elle ne peut lui causer aucune inquiétude,.car, an
del\ de la portée du canon, ils ne peuvent lui nuire. La limite de la mer territorinle est réellement
d’aprés le droit primitif, la portée d’un canon placé & terre. _ , :

“ Le droit secondaire a sanctionné cette disposition; la plupart des Traités qui ont parlé de cette
portion de la mer ont adopté” la méme régle. - Grotius, Hubner, Bynkershoek, Vattel, Galiani, Azuni,
Kliiber, et presque tous les publicistes modernes les plus justement estimés, out pris la portée du caron
comme la seule limite de la mer territoriale qui fut rationnelle et conforme aux prescriptions du. droit
primitif. Cette limite naturelle a été reconnue par un grand nombre de peuples, dans les lois et régle-
ments intérieurs. . .- . R : - : o .

- “Les cotes de la mer ne présentent pas une ligne droite et régulitre; elles sont, au contraire,
presque toujours coupées de-baies, de eaps, &e. ; sile domaine maritime devait toujours étre mesuré de
chacun des points du rivage, il en résulterait des graves inconvénients. Aussi, est-on convenu, dans
T'usage, de tirer une ligne fictive d'un promontoire & I'autre, et de prendre cette ligne pour -point de
départ de la portée du canon. Ce mode, adopté par presque tous les peuples, ne sapplique qu'atx
petites baies, et non aux golfes d'une grande étendue, corame le golfe de Gascoigne, comme celui de Lyon,
qui sont en réalité de grandes parties de mer complétement ouvertes, et dont il est impossible .de
nier I'assimilation compléte avec la-haute mer.” : IR

The latest English writer, Mr. Amos, in his edition of Manning’s “ Law of
Nations,” which is praised and quoted with approval by Lord Cockburn in Queen
». Keyn, extends the jurisdiction of a State to the waters of bays whose width is
more than six miles and less than ten :—

“ An obvious right, enjoyed by every State equally, is the claim to have an equal'share in the enjoy-
ment of such things as are in their nature common to all, whether from not being susceptible of appro-
priation, or from not having been as yet, in fact, appropriated. Such a thing, pre-eminently, is the open
sea, whether treated for purposes of navigation or fishing . . . . Nevertheless, for some limited purposes,
a special right of jurisdiction, and even (for a few definite purposes) of dominion, is conceded to a State
in respect of the part of the ocean immediately adjoining its own coast-line. The purposes for which
this jurisdiction and dominion have been recognized are, (1) the regulation of fisheries ; (2) the preven-
tion of frauds on Customs laws; (3) the exaction of harbour and lighthouse dues; and (4) the protection
of the territory from violation in time of war between other States. The distance from the coast-line
to which this qualified privilege extends, has been variously measured ; the most prevalent distances
being that of a cannon-shot, or of a marine league from the shore . . . . In the case of bays, harbours,
and creeks, it is a well-recognized custom, provided the opening be not more than ten miles in width
-as measured from headland to headland, to take the line joining the headlands, and to measure from
that the length of the distance of a cannon-shot, or of & marine league. The limiting provision here
introduced was rendered necessary by the great width of some of the American bays, such as the Bay
of Fundy and Hudson’s Bay, in respect of which questions relating -especially’ to rights of fishing
had arisen. At one time, indeed, the distance of six miles, in place of that of ten miles, was contended
for. It i3 held that, in the case of straits or narrow ceas less than six miles in breadth, the general
jurisdiction and control is equally shared by all the States the territories of which form the coasts-lines;
and that all the States are held bound, in times of peace at any rate, to allow a free passage at all times
to the ships of war of all other States.” ' '

Marten’s “Précis du Droit des Gens Modernes de Europe.” . (Pinheiro-
Ferriera, Ed. Paris, 1864) §§ 40, 41 :— ‘ :

“Ce qni vient d'étre dit des rividres et des lacs est également applicable aux détroits de mer et aux
golfes, surtout, en tant que ceux-ci ne passent la largeur ordinaire de riviéres, ou-la double portée du
canon. _ R T
" “De méme une nation peut s'attribuer un droit exclusif sur ces parties voisines de la mer (mare

proximum) susceptibles d'étre maintenues- du rivage. On a éncncé diverses opinions sur la distance
" 4 laquelle s’étendent les droits du maitre du rivage. Aujourd'hui toutes les nations de I'Europe con-~
viennent que, dans la régle, les détroits, les golfes, la mer voisine, appartiennent au maitre du rivage,

pour le moins jusqu'a la portée du canon qui pourrait &tre placé sur le rivage. -~ =~ .

“ On verra ci-aprés que la pleine mer ne peut devenir objet d’une propriété plus ou moins exclusive
&’une part, parce que son usage est inépuisable et innocent en lui-méme, d’autre part parce que, n'étant
pas de nature & &tre occupée, personne ne peut s'opposer & son usege ; -mais de ce que la mer n’est pas
susceptible de l'appropriation de I'homme, par suite de I'impossibilité pour lui de la retenir sous son
obdissance, et d’en exclure les autres hommes; et aussi, 3 raison de son immensité et de sa qualité
d’étre inépuisable, il résulte que pour les parties de I'océan qui ne réunissent pas ces conditions, pour
celles qui-par leur nature peuvent subir la domination de 'homme ef I'exclusion des autres, pour celles,
enfin, dont l'usage commun ne saurait étre maintenu sans nuire & la nation intéressée, et qui sont
susceptibles de propriété, le principe de la liberté g'efface et disparait. Cela a lieu notamment pour les
mers territoriales et pour les mers fermées.” Par I'éxpression de ‘mers territoriales,’ il faut entendre
celles qui baignent les cdtes d’'une nation et la servent pour-ainsi dire de frontitre. : Ces mers sont
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soumiges & la nation maitresse de la cote qu'clles baignent, et peuvent étre réduites sous la puissance
de la nation propriétaire qui a dés lors le droit d’en exclure les autres. La possession est soutenue,
entiére, de méme que sil s'agissait d'un fleuve, d’un lac, ou d'une partie de territoire continental.
Aussi tous les traités reconnaissent aux nations dans un intérét de navigation, de péche, et aussi de défense,
le droit d'imposer leurs lois dans les mers territoriales qui les bordent, de méme que tous les publicistes
g'accordent pour attribuer la propriété de la mer territoriale 4 la nation riveraine. Mais on sest
longtemps demandé quelle était D'étendue de cette partie privilégice de la mer. Les anciens auteurs
portaient trés-loins les limites du territoire maritime, les uns 2 soixante milles, c'était Y'opinion
générale au quatorziéme sidcle ; les autres & cent milles. Locecenius, de Jur. Marit,,’ Iib. v. cap.iv. § 6,
parle de deux journées de chemin; Valin, dans son “Commentaire sur I'Ordonnance de 1681,” propose
la sonde, 1a portée du canon, ou une distance de deux lieues.

“ D'autres auteurs ont pensé que l'étendue de la mer territoriale ne pouvait étre réglée d'une’
maniére uniforme, mais devait étre proportionée i I'importance de la nation riversine. Au milieu de
ces opinions contradictoires il faut, suivant Hautefeuille, ¢ Droits et Devoirs des Nations Neutres,’
2d edit. t. i. p. 83 et suiv., pour fixer ces principes, remonter aux causes qui ont fait excepter de la régle
de la liberté des mers, les eaux baignant les cétes, et qui les ont fait ranger dans le domaine de la nation
riveraine. Ces causes dtant que ces portions de la mer sont susceptibles d'une possession continue; que
le peuple qui les posside peut en exclure les autres ; enfin, qu'il a intérét & prononcer cette exclusion,
soit pour sa sécurité, soit & raison des avantages que lui procure la mer territoriale, le domaine maritime
doit “cesser 13 ol cesse la possession continue, 13 ol cessent d’atteindre les machines de guerre. En
d’autres termes, la plus grande portée du canon place A terre est la limite de Ia mer territoriale, * terree
potestas finitur, ubi finitur armorum vis; et nous devons ajouter que la plupart des Traités ont adopté
cette régle; beancoup de peuples l'ont reconnue dans leurs lois et leurs reglements intérieurs; presque
tous les publicistes Pont regardé comme rationnelle,—~notamment Grotius, Hubner, Bynkershoek, Vattel,
Galiani, Azuni, Kliiber. .

“ Au reste, le domaine maritime ne se mesure pas de chacun des points du rivage. On tire
habituellement une ligne fictive d'un promontoire & l'autre, et on la prend comme point de départ de la
portée du canon; celn se pratique ainsi pour les petites baies, les golfes d'une grande étendue gtant:
assimilés & la pleine mer. La]conservation du domaine de la mer territoriale par la nation riveraine,
n’est pas subordonude A I'établissement et 4 Uentretien d'ouvrages permanents, tels que batteries ou forts :
la souveraineté de la mer tenritoriale n’est pas plus subordonée & son mode d'exercice que la souveraineté
du territoire méme, . ' T

“« Ajoutons un mot sur les mers fermées ou intérieures, qui sont les golfes, rades, baies, ou parties
de la mer qui ne communiquent & Pocéan que par un détroit assez resserré pour étre réputées faire partie
du domaine maritime de I'Etat maitre des cdtes. La qualité de mer fermée est subordonnée a une
double condition: il faut d'une part qu'il soit impossible de pénétrer dans cette mer sans traverser la
mer territoriale de I’Etat, et sans exposer & son canon; d'autre part il faut que toutes les cbtes soient
soumises & la nation maftresse du détroit.” =
. “Mais une mation ne peut-elle acquérir un droit exclusif sur des fleuves, des détroits, des golfes
trop larges pour étre couverts par les canons du rivage, ou sur les parties d'une mer adjacente qui passent
la portée du canon, ou méme la distance de trois lienes? Nul doute d’abord qu'un tel droit exclusif ne

_puisse étre acquis contre une nation individuelle qui consent & le reconnaitre. Cependant il semble
méme que ce consentement ne soit pas un requisite essentiel pour une telle acquisition, en tant que le
maitre du rivage se voit en état de Ia maintenir A I'aide du local, ou d’une flotte, et que la sireté de ses
possessions territoriales offre une raison justificative pour lexclusion des nations étrangéres. Si de telles
‘parties de Ja mer sont susceptibles de domination, clest une question de fait de savoir lesquels de ces
détroits, golfes, ou mers adjacentes, situés en Europe, sont libres de domination, lesquels sont dominés
(clausa), ou quels sont ceux sur la liberté desquels on dispute.”

De Cussey. “Phases et Causes Célebres du DProit Maritime des Nations.”
(Leipzig, ed. 1856), liv. i, tit. 2, §§ 40, 41 :— :

«Mais la- protection du territoire de I'Etat du cbté de la mer, et la péclie qui est la principald
ressource des habitants du littoral, ont fait comprendre la nécessité de reconnaitré un territoire maritime,
Ou mieux encore une mer territoriale dépendant de tout Etat riverain de la mer; c'est-3-dire, une
distance quelconque & partir de la cdte, qui fut réputée la continuation du territoire, et & laquelle
devait s'étendre pour tout Etat maritime la souverainetd spéciale de la mer.”" B ' )

. “Cette souveraineté s’étend aux districts et parages maritimes, tels que lés rades et baies; les
golfes, les détroits dont I'entrée et la sortie peuvent étre défendues par le canon.” - . .

“Tous les golfes et détroits ne sauraient appartenir, dans la totalité de léur surface ou de leur
¢tendue; & la mer territorialo des Etats dont ils baignent les cites; la souveraineté de I'Etat reste
bornés sur les golfes et détroits d'une grande étendue i la distance qui & été indiquée au précédent
paragraphe ; au deld, les golfes et détroits de cette catégorie sont assimilés & la mer, et leur usage est
libre pour toutes les nations.” .

Many authoritiés maintain that whenever; under the law of nations, any part
of the sea is free for navigation, it is likewise free for fishing by those who sail over
its surface: But without insisting upon this position, the inevitable conclusion is,
that; prior to the Treaty of Washington, the fishermen of the United States, as
well as those of all other nations, could rightfully fish in the open sea more than
three miles from the coast; and could also fish at the same distance from the shore
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in all bays more than six miles in width, measured in a straight line from headland
to headland. ‘ R L
~ The privileges accorded by Article XVIIT of that Treaty are, to take fish
within the terriforial waters of the British North American Colonies; and the
limits of territorial waters have been thus defined by the law of nations.

It is not, however, to be forgotten that, at the time when the Treaty was framed,
the privileges actually enjoyed by American fishermen corresponded precisely with
the rules of international law as hereinbefore set forth. And it is apparent that the
present Commission was not constituted as a Tribunal to decide upon grave questions
of interpational law; but simply to estimiate what, if anything, is” the greater
value-of the privileges accorded- to the citizens of the United States by-Article X-VI1I
beyond such as they previously practically enjoyed, over and above those accorded
to the subjects of Her Majesty by Articles XIX and XXI of the Treaty- of
Washington. , '

It is the manifest duty of the Commissioners to proceed upon the basis of the
status existing at the date of the Treaty, no matter what were the claims or
pretensions of either national Government; of still less consequence is it what were
the claims of Colonial authorities. = - :

By the orders of the Home Government, before and at the date of the Treaty,
the American fishermen werc- not excluded from any bays exceeding six miles in
width from headland to headland. All larger bodies of water were then treated,
by the command of Her Majesty, like the open sea; and in all such bays the
territorial limit was measured along the shore, dccording to its.'sinuosities, three
miles from low-water mark. The Commissioners are bound to adopt the same
view. This position is insisted upon, because of its practical common sensc and
intrinsic rectitude, and not because any doubt is entertained as to the rules and
principles of international law, by which the Honourable Commission ought to be

governed. .
DWIGHT FOSTER,
* Agent of the United Stales.
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APPENDIX D.

REPLY ON BEHALF OF HER BRITANNIC MAJESTY'S GOVERNMENT TO THE ANSWER
OF THE UNITED STATES OF AMERICA.

PART 1.

K]

CANADA.
I.

THAT portion of the Answer which first claims attention embodies the views
presented by the United States as to the area of the British . North American
fisheries. _

Two things are relied on— : ' ‘

1. It is submitted by the United States that “independently of Treaty,” and
for the “purposes of fishing,” the territorial waters of every country extend three
miles from low-water mark, to be measured along the contour of the shores of bays
according to their sinuosities, and that the rule upon which this assertion is main-
tained is believed by the United States to have received a traditional recognition
from other Powers, including Great Britain.

2. It is urged that it is the duty of the Commissioners to ¢ treat the question
practically, and proceed upon the basis of the status actually existing when the
Treaty of Washington was adopted,” according to *the practical extent of the -
privileges enjoyed by American fishermen ” at and before that date.

The Commissioners are thus invited to dismiss from their consideration all
claim to compensation for the privilege of fishing in such portions of British
American bays greater than six miles in width at their mouths as are beyond three
miles from the shore. .

It is not understood that the Answer either raises or invites the discussion of
- any rules or doctrines of international law, save such as bear upon the question of

what are to be considered the territorial waters of a maritime State for the purposes
of exclusive fishing. The contention of the Answer in relation to these doctrines
which requires special attention, is that which asserts that Great Britain and other
Powers have traditionally recognized a rule, by which foreigners sere excluded
from fishing in those bays only which are six miles, or less, in width at their
mouths.

It is distinctly asserted on the part of Her Majesty’s Government that this alleged
rule is entirely unknown to, and unrecognized by, Her Majesty’s Government, and
it is submitted that no instance of such recognition is to be found in the Answer, or
the Brief accompanying the same, and that none can be produced. ,

And while abundant argument, supported by authorities, will be’ found in the
Brief to be submitted to the Commissioners, to establish the view never abandoned

- by Great Britain, and entirely adverse to that now advanced by the United States,
the admission by the United States that it is not the province of the Commission to
decide upon questions of international law, does not seem to be at variance with
the views of Her Majesty’s Government, as to the mode of conducting the present
inquiry, because it is clear that, entirely independent of the unsettled doctrines of
international law, the rights of Great Britain and the United States, respectively,
are to be ascertained by Commissioners who are* directed to confine their inquiry

T

[280]
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exclusively to the terms of the Treaty of Washington, and the Ist Article of the
Convention of 1818. S T TP PU
It is asserted in the Anawer, at page 3,* that the Commissioners who-framed the
Treaty of Washington, “decided not to enter into an examination ol the respective
rights of the two countries under the T'reaty of 1818, and the gencral law of nations,
but to approach the settlement of .the question on a comprehensive basis.” It is
submitted that no, such decision was  ever come to by the Commissioner:; and in
proof of this assertion, attention.is directed to the Protocols of the Joint High Com-
mission preceding the Treaty. These Protocols prove that Her Majesty's Govern-
ment were prepared to discuss the question “either in detail or generally, so as
cither to enter into an examination of the respective rights of* the two countries
under the Treaty of 1818, and the general law of nations, or to approach the settle-
ment of the question on a comprehensive basis.” and in"answer to an inquiry on the
part of the American Commissioners as to what, in the latter case, would be the
proposition of the British Commissioners, the latter replied, “the restoration in
principle of the Rectprocity Treaty of 1854.” The American Commissioners having
declined to proceed on the basis of the Reciprocity Treaty, hegotiations were again
resumed, and resulted in the adoption of the clauses in the Treaty of Washingion
already referred to in the “ CaSe,” and which, as if to remove the possibility of a
doubt, expressly make the Convention of 1818, and the respective rights of -the two
countries under it, the basis upon which the value of the new concessions is 'to be
measured. A I ' ‘ .
The words of Article I of that Convention, used by the United States in
renouncing for ever all liberty previously « claimed or ¢njoyed of taking fish within
three marine miles of any of the coasts, bays, creeks, or harbours of Her Majesty’s domi-
nions in America,” seem too clear and binding for dispute, whatever notions may
have previously existed among writers as to the territorial jurisdiction of a nation
over its adjacent waters. C ‘ S
This privilege so renounced for ever is conceded for twelve years by the
Treaty of Washington, and the extent of territorial waters in question is easily
ascertainable. ' . . - B
A portion of the first section of the Answer is devoted to extracts from public
documents, which were prepared as instructions of a purely temporary character,
and to prevent embarrassment and loss to United States’ fishermen, and the section
closes with an extract from thelanguage used by the Lord Chief Justice of England
in a recent criminal case. ‘ '
The special attention of the Commissioners is directed to the entire inapplica-
bility of these extracts. ' : :
Had the word “status” in the Answer been used as meaning the legal status
under the Convention of 1818, then Her Majesty’s Government would be in perfect
accord with that of the United States. But as it is evidently intended to mean the
state of facts existing during the periods when Her Majesty’s Government either
granted fishing licenses to American fishermen, or otherwise voluntarily relaxed for
a time their undoubted rights, then Her Majesty’s Government entirely dissents.
In the latter case the express words of the Convention of 1818 would . be ignored,
and the Commissioners asked to adopt as a basis, in lieusof that Convention, certain
indulgences which: Her Majesty’s Government were pleased, from motives of .good
will and friendship, to extend to the United States’ fishermen. . These, relaxations
of legal rights were only temporary in their nature, were always given with an
express reservation of the undcubted. rights..of Her. Majesty’s Government, and
cannot, on any principle of law, justice, or equity, be considercd by the. Commis-
sion with the object of -prejudicing the Government so temporarily conceding them.
~ As an instance of such express reservation, attention . is called to atelegraphic
despatch from Lord Clarendon to the British :Minister at Washington, protesting
against the terms of a Circular from the Secretary cf .the United States’ Treasury,
dated the 16th May, 1570, addressed to Collectors of Customs, notifying them that
the Dominion Government had terminated the system of granting fishing licenses
to foreign vessels, and warning American. fishermen of the legal consequences of
encroaching upon prohibited limits. S o ' : .
*his is dated the Tth June, 1870, and is as follows :—

«'[qke an opportunity to point out to Secretary of State that Mr. Boutwell’s Circulor of t}ie 16tk
May, 1870, respecting the Canadian Inshore Fishenes, may lead to future misunderstanding, inssmuch

® Page 86 of this volume.
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as it imits.the- maritime jurisdiction of the: Dominion to-three marine miles of the shores thereof, with-
out-regard to international usage, which extends such jurisdiction over creeks and bays, or to the stipu--
lations of the Treaty of 1818, in which the United States renounce the right of fighing within three
X-ies"' not of the coast only, but of the bays, creeks and harbours of Her Majesty’s dominions in
erica.” S : o ‘ : S . o

_ - In the quotation given in the Answer from the instructions issued from time to
time by Her Majesty’s Government and the Minister of Marine and Fisheries of the
Dominion of Canada, to the commanders of Government vessels engaged in-
protecting the fisheries, no mention of the express’ reservations which were invari-
ably inserted of the rights of Her Majesty’s Government under the Convention of
1818 is made; and it is deemed at present sufficient to call the attention of the
Commission to these omissions and to the. text of the instructions themselves, where
they will be found fully and clearly made. - '

It is confidently submitted and urged on the part of Her Majesty’s Government.

that it is not ** the manifest duty of the Commissioners” to award compensation on

- the- basis of “the practical extent of. the privileges enjoyed by American fishermen
at and before the Treaty of Washington,” unless those privileges were enjoyed

legally, as a matter of right, and not temporarily, and by the favour of Great

Britain; and it is further urged that the true and” equitable basis upon which the
. Commissioners should proceed, is that of the legal status, at the date of the Treaty
og Washington, of American fishermen in British waters under the Convention of

1818. : : .

The quotation from the Judgment of the Lord Chief Justice of England in the
case of the *“Franconia,” already alluded to, has no reference whatever to any
subject involved in this inquiry, but to a question of an entirely different character ;
and it is sufficient to call the attention of the Commission to the Judgment itself,
from which the quotation is made, reported, L. R., 2 Ex. Division, page 63, to prove
its utter irrelevancy. ~ : o o
The attention of the Commission is called to the Judgment of the Judicial
Committee: of the Privy Council, delivered the 14th February, 1877;-in the case of
the Direct United. States’ Cable Company against the Anglo-American Telegraph-
Company, in which Jndgment the following language is used :—* There was a Con-
vention made in 1818 between the United States and Great Britain, relating to the
fisheries.of Labrador, Newfoundland, and His Majesty’s other possessions in North
America, by which it was agreed that the fishermen of the United States should have
the right fo fish on part of the coast (aot including the part of the Island of
Newfoundland on which Conception Bay lies), and should not €nter any ‘bays’ in
any other part of the coast, except for the purpose of shelter and repairing damages,
and purchasing wood, and obtaining water, and no other purposes whatever. It
seems impossible to doubt that this Convention applied to all bays, whether large or
small, on that coast, and consequently to Conception Bay.” "

1L,

~ Section 2 of the Answer is devoted to a consideration of the reciprocal privileges
accorded to Her Majesty’s subjects by Articles XIX and XXI of the Treaty of
Washington, and contests the right of the Colony of Newfoundland:-to be considered
in the sum to be awarded. I ‘ - o -

" In this section it'is contended that no account is to be taken of the right “ to
admit fish and fish oil free of duty from the United States into Canada and Prince
Edward Island in the estimate and adjustment of equivalents which the. Commis-
signers are directed to make.” This proposition is not assented to, but, on. the
contrary, it is contended that the Commissioners cannot ignore these concessions
«“in their adjustment of equivalents.” - Article XXII of the Treaty provides that,
having regard to the privileges accorded by the United States to the subjects of Her
Britannic Majesty—as those privileges are stated in Articles XIX and XXI—the
Commissioners shall determine the compensation to be paid-by the United States to
Her- Britannic Majesty, in. return for the: privileges: accorded to the citizens of the
United States under Article XVIII. It is contended in the Answer that the privi-:
leges accorded by the United States to the subjects of Her Majesty, and having
regard to which the amount of compensation is to be awarded, arc the absolute
-benefits which Canadians will derive from the free admission of their fish and fish oil
into the United States, without regard to the reciprccal rights of “ the citizens of the
United. States to the free admission of their fish and fish oil into Canada. Such a

" [280] T2
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contention is not based upon a proper construction' of Articles XXI and XXII.-
Article XXII expressly directs the Commissioners, in making their award, to have
regard to the privileges accorded by the. United States to the subjects of Great
Britain, as these privileges are stated in Articles XIX and XXI." The right or privi--
lege, as stated in the latter Article, is not the absolute right of one country to
export free.into the other, but a reciprocal right conferred and to be enjoyed in
common. The value of this privilege to Canada is simply the reciprocal value as
stated in the Article itself, and in putting a pecuniary estimate upon it the reciprocal
character of the privilege cannot be ignored.. . - ' ' '

- TIL

"The advantages so explicitly set forth in the Case of freedom to transfer cargoes,
outfit vesscls, obtain ice, procure bait, and engage. hands, &c., are not denied in the
Answer. Nor is it denied that thesc privileges have been constantly enjoyed
by American fishermen under’ the - operation of the Treaty of Washington.’
Neither is the contention on the part of Her Majesty’s Government that all these
advantages are nccessary to the successful pursuit of the inshore or outside fisheries
attempted to be controverted. But ‘it is alleged in the 3rd section of the Answer
that therc are Statutes in force,.or which may be called into force, to prevent the
enjoyment by American fishermen of these indispensable privileges.

It is presumed that by these * former inhospitable Statutes,” as they are termed
by the United States, are meant the following, viz, :—

1. The Imperial Act 59 Geo. 111, cap. 38. -

2. The Acts of the Parliament of Canada, 31 Vict., cap. 61, passed 1868S:.
33 Vict., cap. 15, passed 1870; and 34 Vict., cap. 33, passed 1871. '

3. The Act of Parliament of Prince. Edward Island, 6 Vict., cap. 14, passed
1843. ' .
. 4. The Act of Parliament of New Brunswick, 16 Vict, cap. 69, passed
1853. : :
5. The Act of Parliament of Nova Scotia, 27 Vict., cap. 94, passed 1864. -

It is scarcely necéssary to mention that these Statutes were passed by the several
Parliaments solely to enforce the provisions contained in the Convention of 1818,
and they are entirely suspended for the period during which Great Britain has con-
ceded the fishery privileges under the Treaty of Washington to the inhabitants of
the United States, by the following enactments :— . . . . . . :

1. The Act of the Imperial Parliament, 35 and 36 Vict., cap. 45. :

2. The Act of the Dominion of Canada, 35 Vict,, cap. 2, entitled an Act relating
to the Treaty of Washington, 1871 - . C o

3. 'The Act of Parliament of Prince Edward Island, 35 Vict., cap. 2. :

Previous to the date of the Treaty of Washington, American fishermen were,
by the Ist Article of the Convention of 1818, admitted to enter the bays and harbours
of His Britannic Majesty’s dominions in America for the purpose of shelter, and of
purchasing wood, and of obtaining water, and * for no other purpose whatever.”” ~

‘By the terms ‘of- Article XVIII of the Treaty of Washington, United States’
fishermen were granted ¢ permission to land upon the said coasts and shores .and
islands, and also-upon -the Magdalen Islands, for the purpose of drying their nets
and curing their fish.” o S : - L e

The words “for no- other purposc whatever” are studiously omitted by the
framers of the last-named Treaty, and the privilege in common with the subjects of
Her Britannic Majesty to take fish and. to land for fishing purposes, clearly includes
the libertv to purchase bait and supplies, ‘tranship cargoes,. &c., for which Her
Majesty’s Government contend it has a right-to claim compensation. =~ = .

It is clear that these privileges were not enjoyed under the Convention of 1818,
and it is equally evident that they are enjoyed under the Treaty-of Washington,

1V.

In section 3 of the Answer it is stated that the fishing pursuits of American
fshermen in British tertitorial waters are limited to the mackerel and herring
fisheries; and that the halibut and cod fisheries, including the sub-varieties of hake,
haddock, cusk, and pollock, belong ¢ exclusively ” tothe open sea. This statement
is altogether erroneous, as evidence will fully establish. 1t will further be proved,
not only that United States’ citizens actually fish within British waters for the
various kinds of fishes and baits named in the Case, but also that the decp-sea
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fisheries proper, which are admittedly pursued in the vicinity of British American
coasts, could not be carried on profitably, if, indced, at all, by American fishexmen
without the privilege of resorting to the inshores fpr the purpose of procuriig bait,
and without availing themselves of facilities ‘for preserving the same in a fit state
for effective usc, which the Treaty of Washington affords. It is admitted on page 8%
-of the Answer, that the herring thus procured forms ‘¢ the best bait for cod and-other
similar fish,” but asserted that it is obtained chiefly by purchase, because the Ameri-
can fishermen ¢ find it more economical to buy than to catch it.” : '

It has been shown that this privilege of purchasing bait is derived through the
provisions of the Treaty. In some places within the limits now thrown open to
them, as will be proved, United States’ citizens, since the Washington Treaty, catch
bait for themselves, where formerly they used to buy it.

Notwithstanding the statement to the contrary at page 8 of .the Answer, it can
be shown in evidence that the American fishermen do land on the British shores to
haul and dry their nets and cure their fish. - ' !

On page 9 it is alleged that ‘the increased produce of the fisheries obtained by
British subjects during the past seven years is due-to the ¢ benign influences” of
the Treaty of Washington. This Her Majesty’s Government distinctly deny, and
contend that it has been the result of progress and improvement, from increased
numbers of men and materials, fram improved facilities, and from greater develop-
ment, coincident with the system of protection and cultivation applied to them.

The reciprocal concession of fishing privileges'in American waters being abso-
lutely valueless, as set forth in the Case, cannot be taken into account. -

. CThe Commissioners will “readily perceive, on referring to the table appended to-
the Case-— . .

1. That the increase of catch by British subjects .consists principally of those
kinds of fish which are not affected in any way whatever by the remission of the
United States’ Customs duties under the Treaty of Washington, inasmuch as' fresh
fish was admitted free of duty into the United States at the time of the Treaty of
Washington, aud for some time previously. '

2. That the aggregate annual value of fish caught by the .British- subjects
increased in much greater ratio for the four years preceding the complete operation
of the Treaty than for succeeding vears. oo .

3. That the value of the British catch in 1872—the year before the Treaty, took
effect as regards Customs duties—amounted to more than double that of 1869, while
the value of 1875 was considerably less than that of 1873. - : o

The statement made in the Answer that, since the date of the Washington
Treaty, the American cod and mackerel fisheries have declined, cannot for a moment
be admitted. On the contrary, it is asserted that they have shown a gradual and
progressive” increase over the average catch of those.years which preceded the
signing of the Treaty. ‘ ‘ s

" The important statement hazarded on page 20,1 that “ almost the only fish taken
by the Americans within the three-mile limit off the coasts of the British Provinces
are the mackerel, and that of the entire catch of these fish only a very small
fractional part is so taken,” Her Majesty’s Government feel called.upon to deny in
the strongest terms. Not only will it be shown that codfish'in limited quantities,
and herring in large ‘quantitics, are so taken, but that by far the larger..proportion
of the catch of mackerel in British waters is taken within “the three-mile.limit;”
and the right to fish in"the entire extent of waters claimed by:the Upited States as
“ the ‘open ocean free to all” is practically valueless,. when: not .coupled with. the
privileges accorded by the Treaty of Washington; and further that without the
liberty of fishing within 'this limit the entire fishery would have to be abandoned by

the American fleet as useless and'unremunerative.: ; -

In the language of JohnQuincy Adamns,one of the United 'Stat'e.é':(.jdmmiss‘iox.ie;'s
at Ghent; in a work. published by him so long ago as-1822—:..... . - ~

« The Newfoundland, Nova Scotia, Gulf of St. Lawrence, and Labrador fisheries are, in nature and
in consideration both of their value and of the right to share in them, onc fishery. To be-cut off from
the enjoyment of that right would be to the people of Massachusetts. similar in kind, and comparable
in degree, with an interdict to the people of Georgia or Louisiana: te cultivate cotton or sugar. .To be
cut off even from that portion of it which was within the exclusive British jurisdiction, in the strictest
sense, within the Gulf of St. Lawzence and on 'the coast of Labrador, would have heen like an interdict-
upon the people of Georgia or Louisiana to cultivate with cotton or sugar three-fourths of thosc
respective States.” : : C _ . . o

: * Page 89 of this volume. . t Page 95.
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© And Andrews, at page 35 of his. official Report 1852, to the Secretary of the
United States’ Treasury, says :— L . e .

“A free participntidn in the sea fisheries near the shores of the Colonies. is regarded as the just
prescriptive privilege of our fishermen. Without such privilege our deep-sea fisheries in that region

will become valueless.” ‘
And United States’ Commander Shubrick, in 1853, reported —

“The shores of Prince Edward Island abound with. fish of all kinds. _The mackerel strike in
carly in the season, and can only be taken close inshore.” (Ex. Doc. 1853-54, No. 21, page 32)

Numbers of similar authorities can be produced.

With regard to the statement in page 10* of the Answer, that for a number of
years past the value of the mackerel fishery in British waters has diminished, while
during the same period the quantity and quality of these fish taken off the coast of
New kngland has greatly improved, it is sufficient to mention that the result of the
present season’s fishing, so far, in American waters, has been very small, and the
indications are that the remainder of the season will also be poor.. On the other
hand, the waters of the British Canadian territories teem with mackerel as in former
years.

The catch of mackerel in British waters by Canadian fishermen has actually
increased during several years past. Recent reports show that the prospects for
the current season are good, and that American fishing vessels are preparing to turn
them to profitable account, the mackerel fishery off the United States shores having
failed this year. The ¢ Cape Ann Weekly Advertiser” of June I4th, 1877, notices
the early appearance of mackerel in the Bay of St. Lawrence, and anticipates ‘““a
more successful season than that of 1876, and that quite a large fleet will engage in
the Bay fishery.” The same journal of June 29th, 1877, records *‘a good mackerel.
catch ” along the eastern shore of Nova Scotia. The Boston “ Commercial Bulletin”
of July 7, 1877, states that ¢ mackerel are plenty ” at Prince Edward Island; also
that ¢ quite a large fleet ”” of mackerel fishing vessels had arrived at Boston and
Gloucester from the United States coast, ‘““but most of them report no catch, and
the average will not exceed a few barrels per vessel.”” The same paper, under date
of July 14, 1877, states on official authority that the catch of mackerel “is very
light,” the returns to July 12 this year being only 28,043 barrels, against 51,193
barrels to July 1 last year (1876). The “Cape Ann Weekly Advertiser ” of July 13,
1877, contains the following announcement ;— .

« A few small mackerel have been taken off shore, sufficient to meet the lucal demand for fresh
mackerel, but the fleet have mer with ill-success, and none of consequence have been landed. .
The entire receipts for July from « lorge fleet will not exceed 839 barrels” . . . “The schooner
“Allen Lewis, from the Magdalen Islauds, for Booth Bay, reports small codfich plenty at tiie
Magdalens, and numerous schools of large mackerel in the North Bay, between East Point, Prince
Edward Island, and Port Hood. The vessel was hove to, and several large mackerel taken. The
skipper of the ¢Allen Lewis’ thinks the prospect for the mackerel fishery in the Bay as good as he
ever knew 1t.”

" These extracts may be taken with many others as proof of the uncertain
character of the mackerel fishery on the American coast, although the Answer
describes it as being ‘‘ unsurpassed by any in the world” (p. 19t). They at the
same time afford fresh indications of the continucd dependence of the American
mackerel fisherimen on the British inshores, which really are in a thriving condition,
and yield increased returns every year. '

Certain expressions used in the Answer which reflect unjustly on the Dominion
fisheries and fishermen cannot be passed over in silence. They are contained in the
following paragraphs:— . -

*“ All descriptians’ ol fish found in British waters also abound along this portion
of the coast of the United Stales,”’—that is, down to the thirty-ninth parallel of
north latitude.—< If the proviocial Sshermen invested the same amount of capital in
the business, and exerted equal enterprise, industry and skill, they would find the
American waters fully as valuable to them as theirs are to fishermen of the United
States”” (p. 18}). This admission of value conflicts with the assumption (p. 13) that
the inshore fisheries possess no “commercial or intrinsic value.”

At pages 19 and 20,§ after describing the United States inshore fisheries for
mackerel as being unsurpassed by any in the world, it is said that ¢ they combine

# Page 91 of this volume. + Page 94. t Page 93, § Puges 94 and 95.
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advantages, compared with which the. Dominion fisheries are uncertain, poor in
quality, and vastly less in quantity.” The Canadian fisheries are a long voyage from
any market whatever, and involve far more exposure to loss of vessels and life.
These fisheries along the shores of the United States are now open to the competition
of the cheap-built- vessels, cheap-fed. erew, and. poorly-paid labour of ‘the. Dominion
Gshermen, who pay trifling taxes, and live, both on board their vessels-and at homé,
at less than half the expense of American fishcrmen. . 1t is only from.lack of
enterprise, capital, and ability, that the Dominjon fishermen have failed to use them.”
It might suffice to remark, in answer to these statements, that the conditions
are not at all analogous. The Dominion fishermen have at theirown doors the richest
fisheries in the world. They produce from them an annual value far exceeding that
of the fisheries carried on by Néw England fishermen in their own waters. "1t would
be simply absurd for.them -therefore to make long and costly voyages to American
waters for the purpose of engaging:there in fishing operations which fail to support
American fishermen, as evidenced by their annual appearance in great numbers on
the coasts of Canada. It will be shown that, according to :the testimony of public
men and others in the United States, the American fisheries in former years have
been on the verge of ruin,—that American fishermen have pursued their calling in
despair, although aided by liberal bounties, drawbacks and allowances,—and that
their business has been in a * sinking state” because of their exclusion from, the
inshore fisheries of the British Provinces. 1t seems, therefore, somewhat. out of
place to claim for them such superiority at the expense of others; particularly so
in view of the fact that the fishing classes of a -population numbering 4,000,000
produce more fish from the waters of Canada than the New England contingent of
40,000.000 of people canproduce in their own fisheries, which are said to be (p. 18%)
“nearly as extensive territorially, and equally valuable,” as those.of Canada,
abounding in * all descriptions f fish found in British waters.” '

V.

- The Answer (pp. 18 and 19)* lays much stress on the importance to Canadian.
fishermen of the menhaden bait fishery on the coasts of the New England: States.
The menhaden is here represented to be the best bait for'mackerel, and is said ‘to
inhabit exclusively the American coast. An entirely fictitious value has been-
attached to this fishery. British fisherinen do not frequent United States waters for
the purpose of catching bait of any kind, or for any other purposes connected with
fishing, consequently the privilege of entering those waters to catch menhaden is of
no practical value. Any bait of that description which they require may be purchased
as an article of commerce. _ o

There are not now, nor have there ever been, Treaty stipulations. to prevent
British fishermen from entering American waters to buy bait, it they prefer to do so.
As a matter of fact, whatever menhaden bait British fishermen use, is either
purchased from American dealers or from Canadian traders, who import and keep
it for sale like any other merchandise. Reference is made in the Answer to the
possible contingency of legislation prohibiting the export or sale of menhaden bait,
the implied consequence being a serious disadvantage to Canadian fishermen in
prosecuting the mackerel fishery. It would in such contingency be necessary to use
other baits equally good, or resort to some other method of fishing, such as that
described at page 10, enabling the fishermen.to dispense with bait. Moreover,.it is
well known that menhaden are now.caught in the open sea, many miles distant from
the American coast.. The Answer asserts, at page 19,% that *“it is entirely an inshore
fishery;” also that menhaden “are caught solely with seines near the shore.” - It
can be proved that menhaden are chiefly caught off shore, frequently “out of sight
of land.” - . e

Mr. S. L. Boardman, of Augusta, Maine, in an interesting report to the State
Board of Agriculture, of which he is Secretary, published. in 1875, at page 60,
says :— - - _ ' : : .

“ Parties engaged in taking menhaden now go off ten or twenty miles from shore, whereas they
formerly fished near the coast, and they now find the best and most profitable fishing at that distance.”

This fish is included among the shore fishes described by Professor S. F. Baird
as having suffered “an alarming decrease ” along the inshoresof the United States,
owing partly to excessive fishing throughout their spawning time in order to supply
the oil factories. o _

' ® Pages 93 and 94 of this volume,
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. Chapter 5 of the Answer deals with ¢ the specific benefits which the Treaty
direéts the Commission to regard in:its comparison and adjustment of equivalents.”
The admission of British subjects to United States’ fishing grounds has been .dealt
with at length:in the third chapter of the Case.” There is nothing in'the Answer on
this subject calling for any reply, excepting the statement at page 20, that Dominion
fishermen “have in the United States’ waters to-day over 30 vessels equipped for
seining, which, in company with the American fleet, are sweeping the shores of New
England.” Leaving out of question the *“American fleet,” which has nothing
whatever to do with the matter, the’ correctness of the statement is directly
challenged, in so far as it implies that these 30 vessels, or any of them, are British
bottoms, owned by Dominion fishermen; and the United States is hereby called
upon to produce evidence in its support. ’ o

v VL

The free admission of fish into the markets of the United States is claimed in
the Answer to be of enormous pecuniary value to the Canadian exporter. Insupport
of this cotitention certain extracts are given on page 20, purporting to be contained
in a despatch from Lord Elgin to Mr. Webster, dated June 24, 1851, and in
quoting these extracts, it is stated that Her Majesty’s Government were prepared
to throw open the fisheries of the British North American Colonies to the United
States fishermen, if the United States Government would admit fish free of duty.

The quotations given are not contained in a despatch from Lord Elgin, who
was then Governor-General of Canada, and not British Minister at Washington,
but in an extract. inclosed in a despatch addressed on June 24, 1851, by Sir H.
Bulwer to Mr. Webster, and being given without the despatch in which they were
inclosed, are made to convey a meaning at variance with the actual proposal made.
The despatch with the extract is as follows ;=— ' -

“Sir, “ Washington, 24 June, 1851.
“T have already expressed to you at different periods, and especially in my note of the 22nd
March last, the disappointmment which was experienced in Canada, when, at the close of the last
Session of Conytess, it was known that no progress had been made in the Bill which had been brought
forward for tlnee years suceessively, for reciprocating the measure which passed the Canadian Legis-
lature in 1847, and which granted to the natural produce of this country an entry, free of duty, iuto
Canada, whensoever the Federal Legislature of the United States should pass a measure similarly
admitting into the United States the natural produce of the Canadas. :

“This disappointment was greater, inasmuch as the Canadian Government has always adopted
the most liberal commercial policy with respect to the United States, as well in regard to the transit
through its canals, 28 in regard to the admission of manufactured goods coming from this country.

“T havenow the honour to inclose to you the copies of an official comnmunication which I have
received from the Governor-General, Lord Elgin, by which you will perceive that unless I can hold
out some hopes that a policy will be adopted in the United States, similar to that which has been
adopted in Caneda, and whicu the Canadian nuthorities would be willing, if met in a corresponding
spirit, to carry out still farther, the Canadian Governnient and Legislature are likely forthwith to take
certain measares which, both in themselves and their consequences, will effect a considerable change
in the commercial intercourse between the Canadas and the United States. =

“ I should see with great regret the adoption of such measures, and I amn induced to hope, from
the conversations I have recently had with you, that they will be unnecessary. , '

"« The wish of Her Majesty’s Government, indeed, would be rather to improve than impair all
relations of friendship and good neighbourhood between Her Majesty’s Aniericau possessions and the
United States, and I feel myself’ authorized to repeat to you now, whsat I have at different times
already stated—to M. Clayton and yowself—viz.,, that ler Majesty’s Government would see with
pleasure auy arrangement, either by Treaty or by legislation, establishing a free interchange of all
natural productions, not only between Canada and the United States, but between the United States
and all Her Majesty’s North American Provinces ; and, furthermore, I am willing to say that, in the
event of such an arrangement, Her Majesty’s Government would be ready to open to American
shipping the waters of the River St. Lawrence, with the canals adjoining, according to the terms of the
letter which I addressed to Mr. Clayton, on the 27th March, 1850, for the information of the Com-
mittec on Commerce in the House of Representatives, and to which I take the liberty of referring you,
whilst I may add that Her Majesty's Government would, in_ this case, be likewise willing to open to
American tishermen the fisheries along the coasts of Nova Scotis and New Brunswick, according to
the conditions specified in the inclosed extract from instructions with which I am furnished.

“The willinguess to grant to American citizens, on such reasonable conditions, two importaut
privileges, =0 long enjoyed. exclusively by the subjects of Great Britain, will testify clearly to the -
spirit by which the British Govermnent is on this occasion animated ; and, as affairs have now arrived
at that crisis in which a frank explanation of the views of either party is' necessary for the interests
and.right understanding of Doth, I take the liberty of begging you to inform me. whether you are
disposed, on the part of the United’ States, to enter into such a Convention as would place the com-
mercial reletions between the United States and the North American Colonies on the footing which I
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have here proposed, or whether, in the event of there appeariug to you any objection to proceed by
Convention in this matter, you can assure me that the United States’ Government will take the earliest
opportunity of urgently recommending .Congress to carry out the object aforesaid by the means of
legislation. o ' ' : B
“I avail, &e.

. ) . (Signed) “H. L. BULWER
“Hon, D. Webster, _ ‘

“ &e, &e.”

xtract.) ‘ . - .

¢ * Her Majesty’s Government are prepared, on certain conditions, and with certain reservations, to,
make the concession to which so much importance seems to have-been attached.by Mr. Clayton,
viz.,, to throw open to the fishermen of the United States the fisheries in the waters of the
British North American Colonies, with permission to those fishermen to land on the coast of those
Colonies for the purpose of drying their nets and curing their fish ; provided that in so doing they do
not interfere with the owners of private property, or with the operations of British fishermen.

“Her Majesty’s Government would require, as an indispensable condition, in vetwrn for this
concession, that all fish, either fresh or cured, imported into the United States from-the British North
American possessions, in vessels of any nation or description, should be admitted into the United

States duty free, and upon terms inall respects of equality .with fish imported by citizens of the
United States. : R

“N.B—As the concession above,stated applies solely to the sea fishery, the fisheries in estuaries
and mBuths of rivers are not of course included.

“Her Majesty's Government 46 not propose that any part of this arrangement should apply to
Newfoundland.” " :

How, after reading the above, can it be asserted that Her Majesty’s Govern-
ment made an offer to throw open the fisheries in return for the free admission of
fish? . This offer was part only of a general proposition to put the commercial
relations betwecn the United States and the British' North American Colonies upon
a better footing, and it was expressly made contingent upon the establishment of
the reciprocal free interchange of all natural productions. :

-

VII.

The 4th section, and a very large additional portion of the Answer, is devoted to
a consideration of the advantages alleged to be derived by British subjects from the
provisions of the Treaty of Washington. These are:—Ist, increased catch of fish
taken by Colonial fishermen, as the result of the admission of American fishermen
into British waters; 2nd, incidental benefits arising to the inhabitants of the Cana-
dian fishing villages, and others on the coast of the maritime provinces, from traffic
with American fishermen. ) .

This subject is introduced for the purpose of diminishing any compensation to
which Great Britain may be entitled. [In the first place, these alleged benefits are not
founded in fact, and, secondly, their consideration is beyond the duty of the Commis-
sioners and the scope of the inquiry.

The attention of the Comnmission is directed to the entire absence of anything
whatever in the Treaty to warrant the introduction of this large mass of extrancous
matter in the Answer, inasmuch as the Commissioners, when estimating any advan-
tage which may accrue to Great Brituin under the Treaty, are confined to the
su%jects named in Articles XIX and XXI.

There are, it will be apparent, many reciprocal advantages which both nations
may enjoy, as the result of the Treaty, to certain classes of individuals not within
the province of the Commission to consider, and those above alluded to are clearly
and unmistakably among the number. ,

To support these assertions in the Answer, lengthy extracts are quoted from
speeches delivered in the Canadian House of Commons, upon the occasion of the
debate on the adoption of the Treaty of Washington.

The speakers, it must be considered, were addressing themselves to the Treaty
of Washington as a whole, and not simply to the Fishery Clauses of that Treaty.
In dealing with these clauses, not ‘one of those speakers -ventured the assertion or
opinion that the advantages to be derived by Canada were in any way or sensc
equivalent to those conferred upon the United States. They spoke, and the assembly
by them addressed was impressed, with the full knowledge of the clauses which pro-
vide for the assessment and payment to Canada of full compensation for the privileges
secured by Article XX1II of the Treaty.

1t is reasonable {o assume, considering especially the occasion and circumstances
[280] U
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of the debate, the numerous issues. there raised inapplicable to the present discussion -
and' the forcible arguments offered: in. speeches not quoted,. that.the Commissioners
will only give such weight to opinions as are relevant to, and consistent with, the-
testimony to be produced before them. . -

The debate in the United States’ Senate.on thé subject of the adoption
of the Treaty of Washington was held with closed doors, and thus it is. not
possible to cite the opinions then offered. It may, however, be mentioned that
many eminent statesmen and public writers in the United States maintain that free
access to the British American fisheries is highly promotive of her commerce, and
absolutely essential to. her mercantile and naval greatness. :

And when the Reciprocity Treaty was under discussion before the United
States’ Senate in 1832, distinguished American statesmen fully acknowledged the
value of the Canadian fisheries to the fishermen of the United States.. Mr. Secretary
Seward said :— : '

«WVill the Senate please to notice that the principal fisheries in the waters to which these limita-
tions apply, are the mackerel and the herring fisheries, and that. these are.what are called ‘shoal
fisheries;’ that is to say, the best fishing for mackerel and lerrings is.within three miles of the shore.
Therefore, by that renunciation, the United States renounced the best mackerel and herring fisheries.
Senators, please to-notice, also, that the privilege of resort to the shore constantly to.cure and dry fish,
is very important. Fish can be cured sooner, and the sooner cured the better they are, and thesbetter
is the marizet price. This eircumstance has given to the Colonies a great advantage over us iu this
trade. It has stimulated their desire to abridge the American fishing as much as possible ; and, indeed,
they seek natwrally enough to procure our exclusion altogether from the fishing arounds.”

Further on, alluding to the construction of the Convention of 1818, as. regards
large bays, Mr. Seward said:—

“While that question is kept up, the American fisheries, which were once in a most prosperous
condition, are comparatively stationary or declining, although supported by large Lounties. At the
same time the provineial fisheries are gaining in the quantity of fish exported to this.country, and
largely gaining in their exportations abroad.
< “OQur fishermen want all that our own construction of the Convention gives them, and want and
must have morc—they want and must have the. privilege of fishing within the three inhibited miles,
and of curing fish on the shore.”

Senator Hamlin, of Maine, after describing the magnitude and importance of
the American fisheries “as the great fountains of commercial prosperity and naval
power,” declared that if American fishermen were kept out of these inshore waters,
the “immense amount of property thus invested will become uvseless, and leave them
in want and beggary, or in prison in foreign gaols.”

In the .House of Representatives, Mr, Scudder, of Massachusetts, referring to
the mackerel, said :—

“These fish are taken in the waters nearer the coast than the codfish are. A comnsiderable
proportion, from one-third to one-half, are taken on the coasts, and in the bays and gulfs of the British
Provinces. The inhabitants of the Provinces take many of them in boats and with seines. The boat
and seinc fishery is the more successful and profitable, and would be pursued by our fishermen, were it
not for the stipulations of the Convention of 1818, betwixt the United States and Great Britain, by
which it is contended that all the fisheries within three miles of the coasts, with few unimportant
exceptions, are secured to the Provinces alone.”

Mr. Tuck, of New Hampshire, said :—

¢« This shore fishery which we have renounced. is of.great value, and extremely important to
American fishermen. ' :

» .. L . o » #» -

“TFrom the first of September to the close of the season, the mackerel run near-the sliore, and
i4 is next to impossible for our vessels to obtain fares without taking fish within the prohibited
limits. ‘ B

* % * L » }

“The truth is, our fishermen need absolutely, and must have, the thousands,of miles of shore
fishery which have been renounced, or they must always do an uncertain business. If ourmackerel
men are prohibited from going within three miles of the shore, and are forcibly kept away (and nothing
but force will do it), then they. may as well give up their business first as last. It will he always
uncertain. .

“ They (the American fishermen) want the shore fisheries ; they want a right to-erect and maintain
structures on shore to cure cod-fish as soon as taken, thus saving cost, and making bettor fish for
market ; and believing their wishes to be easy of accomplishment, they will not-consent to the
endurance of former restrictions, the annoyances and troubles of which they have.so long felt.”
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The_foregoing sta.te,mentsv-ai-_c amply sustained by Reports which have been
published by the United -States’ Government and by other American statesmen and
writers on this subject, and which can'be laid before the Commission.

VIIL -

The United States contend, at page 31* of the Answer, that the remission of
duties to Canadian fishermen during the four years which have already elapsed
under the operation of the Treaty has amounted to about 400,000 dollars annually ;
and in connection with this statement the following principle is laid down :—

“When a tax or duty is imposed upon only a small portion of the producers of any commodity,
from which the great hody of its producers are exempt, such tax or duty necessarily remains a-burden
upon the producers of the smaller quantity, diminishing their profits, and cannot be added to the price,
and so distributed among the purchasers and consumers.” , :

Without controverting the correctness of this principle in its application to
certain conditions of international commerce, it cannot be admitted to be universally
correct, but the accuracy of the statement that the remission of duties has
amounted to 400,000 dollars annually, or anything like that amount, is challenged.
In the United States the demand for mackerel is large, but not unlimited. That
demand cannot ordinarily be supplied by fish taken in United States’ waters, and it
will be proved that the average prices obtained by the Canadian exporter into the
United States, during those vears in which foreign fishermen were excluded from
British American waters, in face of the duty of 2 dollars per barrel, have been quite
equal to the prices realized since these waters have been thrown open to American
fishermen, and the duties removed. , .

Upon a careful examination of all the facts to be submitted, the Commissioners
will, it is confidently believed, be satisfied that the remission of duties upon mackerel,
coupled with the throwing open of Canadian fishing grounds to the American fisher-
men, has not resulted in pecuniary profit to the British fisherman, but, on the contrary,
to the American dealer or consumer. At the same time it is frankly admitted that
during those periods when American fishermen enjoyed, as stated at page 9+ of the
Answer, the privilege of fishing in Canadian waters, and Canadian-caught fish were
subject to duty, that duty may have been paid to a certain extent by the exporter,
increasing or lessening in proportion as the catch of United States’ vessels in Cana-
dian waters was small or great. : ,
~ In conclusion, it is submitted that the principle insisted on by the United States
on page 31* of the Answer, in regard to the burden of duty falling upon the producer,
already quoted, is conclusive in showing the value at which the United States
estimate the compensation to be paid for the concessions granted to them by the
Treaty of Washington. o

In this relation, Her Majesty’s Government calls particular attention to the
offer made by the United States’ Commissioners during the negotiation preceding
that Treaty, as appears from the Protocols of the Conference. That offer is expressed
in the following words :—

“ That inasmuch as Congress had recently more than once expressed itself in favour of the
abolition of the duties on coal and salt, they would propose that coal, salt, and fish be reciprocally
" admitted free, and that, inasmuch as Congress had removed the duty from a portion of the lumber
heretofore subject to duty, and as the tendency of legislation in the United States was -toward the
reduction of taxation and of duties in proportion to the reduction of the public debt and expenses,
they would further propose that lumber be admitted free of duty from and after the 1st July,
18747

The British Commissioners declined the offer, on the ground of its inadequacy,
unless supplemented by a money payment; and it was subsequently withdrawn. -

This offer of the American Commissioners embraced the free admission into the
United States of fish and fish oil, coal, and salt, to which lumber was to be added
after the Ist July, 1874. '

The Treaty, as subsequently agreed upon, confined the reciprocal remission of
duty- to fish and fish oil. g .
, The difference, then, between the offer of the American Commissioners and-the
actual Treaty concessions, lies in the free admission of fish and fish oil, while coal,
salt, and lumber are still subject to duty. Her Majesty’s Government are prepared
to prove that upwards of 17,000,000 dollars would have been the aggrrgeate remis-

* Page 99 of this volume, + Pagze 90.
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sions upon these three last-named articles for the term of years over which the
Treaty extends, after deducting the duties upon the same articles when imported
into Canada from the United States; and upon the principle enunciated as an axiom
in the Answer of the United States, it may be fairly assumed that this sum of
" 17,000,000 dollars is the value which the United States’ High Commissioners them-
selves placed upon the fishery privileges which they obtained for their country under
the Treaty of Washington, over and above the privileges conceded to Great Britain,
and now enjoyed under the Treaty. :

PART II.

NEWFOUNDLAND.

In the Answer to the Case, it is contended that “In regard to Newfoundland no
special remarks seem to be required at this point, except that by Article XXXI1 the
provisions and stipulations of Articles XVIII to XXV inclusive are extended to that
Island, so far asthey are applicable. But there is no previous mention of New-
foundland in the Treaty; and it scems a strained and unnatural construction of
Article XXXII to hold that by this general language it was intended to make the
provisions as to this Commission applicable thereto. The United States assert that
the jurisdiction of the Commissioners does not extend to inquiring whether
compensation should be made for the inshore fisheries of that Island, both because
the language of the Treaty does not authorize them to do so, and because the
extensive rights to the inshore fisheries of that lsland, and to dry and cure fish upon
its shores, aiready possessed by the United States under the Convention of 1818,
render it extremely improbable that any idea of possible compensation to that Island
could have been entertained by either of the High Contracting Powers when the
Treaty was framed.”

This contention on the part of the United States, to exclude from the jurisdic-
tion of the Commissioners the claim of the Colony of Newfoundland for compensation,
is submitted to be wholly untenable, and it can scarcely be supposed that such a
position is intended to be seriously urged by the United States, It will be seen by
reference to Article XXXII that it is provided that— The provisions and stipulations
of Articles XVIII to XXV of this Treaty, inclusive, shall extend to the Colony of
Newloundland, as far as they are applicable.” If it had been contemplated to exclude
Newfoundland from a claim for compensation, the provisions and stipulations of
Articles X XII to XXV inclusive, which have reference only to the assertion of* the
British claim for compensation, and the mode of adjustment thereof, would not have
been expressly extended to Newfoundland, but the Articles XV1]1 to XXI inclusive,
would have been'alone sufficient for securing the mutual concessions therein contained.
No language could have been employed more plainly providing for the right of
Newfoundland, conjointly with the Dominion of Canada, to claim compensation for
the greater valuc of the concessions as regards the Colony made to the United
States over those conceded by the latter to Newfoundland. The assertion made
that the United States possessed ecxtensive rights to the inshore fisheries of
Newfoundland appears to render it desirable that the nature and extent of these
rights should be clearly placed before the Commissioners. By Article X111 of the
Treaty of Utrecht, a.p. 1713, it is stipulated :— : :

“The Tsland called Newfoundland, with the adjacent islands, shall, from this time forward, belong
of right wholly. to Great Britain ; and to that end the town and fortress of Placentia, and whatever
other places in the said Island are in the possession of the French, shall be yielded and given up within
seven months from the exchange of the ratifications of this Treaty, or sooner, if possible, by the Most
Christian King, to those who have a commission from tlhe King of Great Britain for that purpose.
Nor shall the Most Christian King, his heirs and successors, or any of their subjects, at any time here-
after, lay claim to any right to the said Island and islauds, or to any part of it or them, Moreover, it
shall not Le lawful for the subjects of France to fortify any place in the said Island of Newfoundland,
or to ercet any buildings there, hesides stages made of boards, and huts necessary and usual for drying
of fish, or to resort to the said Island, heyond the time necessary for fishing and drying of fish. But
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it shall be a]lowyed to subjects of France .to catch ﬁsfl and'to dry them on land in that,p.art only, and
in no other besides that, of the said Island of Newfoundland, which stretches from the place called
Cape Bonavista to the northern point of the said Island, and from thence running down the ‘western
side reaches as far as the place called Point Riche. Bnut the island called Cape Breton, as also ail

others, both in the mouth of the River St. Lawrence, and in the Gulf of the same name, shall bereafter

belong of right to the French, and the Most Christian King shall have all manner of liherty to fortify
any place or places there.” . , . i

0 And by Article V of the Treaty of Versailles, A.D, 1783, it is further agreed
at,—

) “His Majesty the Most Christian King, in order to prevent the quarrels which have hitherto
arisen between the two nations of England and France, consents to renounce the right of fishing, which
belongs to him in virtue of the aforesaid Article of the Treaty of Utrecht, from Cape Bonavista to
Cape St. John, situated on the eastern coast of Newfoundland, in fifty degrees north latitude ; and His
Majesty the King of Great Britnin consents, on_his part, that the fishery assigned to the subjects of
His Most Christian Majesty, beginning at the said Cape St. John, passing to the nartl, and descending
by the western coast of the Island of Newfoundland, shall extend to the place called Cape Ray,
situated in forty-seven degrees fifty minutes Intitude. The French fishermen shall enjoy the fishery

which is assigned to them by the present Article, as they had the right to enjoy that which was
assigned to themn Dy the.Treaty of Utrecht,”

_ The declaration of His Britannic Majesty accompanying the last named Treaty
is as foliows :— ‘

«The King, having entirely agreed with His Most Clristian Majesty upon the Articles of the
Definitive Treaty, will seek every mcans which shall not only ensure the execution thereof with his
accustomed good faith and punctuality, and will besides give, on his part, all possible efficacy to the
principles which shall prevent even the least foundation of dispute for the future. To this end, and
in order that the fishermen of the two nations may not give cause for daily quarrels, His Britannic
Majesty will take the most positive measures for preventing his subjects from interrwpting in any
manner, by their competition, the fishery of the French, during the temporary exercise of it which is
granted to them upon the consts of the Island of Newfoundland, but he will for this purpose cause the
fixed settlements which shall be formed there to be removed. His Britannic Majesty will give orders
that the Freneh fishermen be not incommoded in cutting the wood necessary for the repair of their
scaffolds, huts, and fishing vessels.”

« The XIIIth Atticle of the Treaty of Utrecht, and the method of carrying on the fishery, which
has at all times been acknowledged, shall be the plan upon which the fishery shall be carried on there;
it shall not be deviated from by either party; the French fishermen building only their scaffolds, con-
fining themselves to the repair of their fishing vessels, and not wintering there; the subjects of His
Britannic Majesty, on their part, not molesting in any manner the French fishermen during their
fishing, nor injuring their scaffolds during their absence.”

«The King of Great Britain, in ceding the islands of St. Pierre and Miquelon to Irance, regards
them as ceded for the purpose of serving as a real shelter to the French fishermen, and in full confi-
dence that these possessions will not become an object of jeslousy between the two nations ; anl that
the fishery between the said islands and that of Newfoundland shall be limited to the middle of the
channel.” :

The *extensive rights to the inshore fisheries” of Newfoundland, alleged to be
possessed by the United States prior to the Washington Treaty, consisted, first,
of a right to participate, in common with British subjects, in such rights of fishing
on the northern and western parts of the coast, between Quirpon Island and Cape
Ray, as British subjects possessed after the concessions made to the French by the
aforesaid Treaties of a.p. 1713 and 1783; secondly, the liberty, in common with
British subjects, to take fish on the southern coast from Cape Ray to the Rameau
Islands. 'The first is of very limited value considering the large concessions .
previously made to the French, and the second extends over a comparatively short line
of coast only, The coast of Newfoundland from the Rameau Islands to Cape Ray,
and thence north to Quirpon Island, is too remote, and is not suitable as a basis for
carrying on the deep-sea_and bank fisheries, the eastern and south eastern coasts
now thrown open to the United States being the parts of the Island which can be
alone availed of for that purpose with real advantage. 'The United States moreover
undertook by Treaty with France, in 1801 (Article XXVII), that—

« Neither party will intermeddle in the fisheries of the other on its coasts, nor disturb the other
in the exercise of the rights which it now holds or mnay acquire on the coast of Newfoundiand, in the
Gulf of St. Lawrence, or elsewhere on the American coast northward of the United States, but the
whale and seal fisheries shall be free to both in every quarter of the world”

Therefore “the extensive rights” of the United States on the coasts of New-
foundland dwindle down to the mere liberty, in common with British subjects, to take
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fish between Cape Ray and the Rameau Islands, and to dry and cure fish in the
unsettled bays, harbours, and creeks of. that part of the coast. It is impossible to
conceive; having regard to the important privileges conceded by the Washington
Treaty, that the extremely limited rights.enjoyed by the United States under the
Convention of 1818, could in any way have been entertained by the High Contracting
Powers as operating against the undoubted claim of the Colony of Newfoundland
for compensation. 1t is asserted on behalf of Newfoundland, that the United States
have never claimed for their fishermen the right to enter any of the bays of that
Island, other than those between Quirpon Island and Cape Ray, and thence to the
Rameau Islands, except ¢ for the purpose of shelter and of repairing damages
therein, of purchasing wood and of obtaining water,” as provided by the Convention
of 1818. :

It will be shown by conclusive testimony that, whether the contention on the
part of the United States regarding the limit or extent of territorial waters, and the
rights in bays, gulfs, and inlets, be maintairable or not, it has no appreciable
practical effect, so far as concerns the claim for compensation made by Newfound-
land, inasmuch as the cod and other fisheries of that Island, set forth in the Case
as producing annually over 6,000,000 dollars by the labour of a limited number of
operatives, and which are now by Article XVIII of the Treaty of Washington thrown
open to the fishermen of the United Statcs, are carried on within three miles of the
coast line following the sinuosities of the shores. The bait fishery, from which the
United States fishermen can now, by virtue of the same Article, procure all the bait
requisite for the successful prosecution of the deep-sea, bank, and inshore fisheries,
is also carried on within the said three-mile limit. The fact that such a large annual
amount of produce., principally of codfish, is drawn from the waters along our
ccast, and within the admitted territorial limits of the jurisdiction of the Colony of
Newfoundland, effectually refutes the assertion by the United States that * the cod
fisbery is solely a deep-sea fishery, and not a subject within the congnizance of this
Commission.” The privilege of landing on the coast of Newfoundland for the
purpose of curing fish, drying nets, &c., characterized in the Answer as * customs
belonging to the primitive mode of fishing,” is nevertheless highly valued by the
United States, inasmuch as its insertion has always been insisted on in all Treaties
relating to the fisheries between the United States and Great Britain, and it has
been practically availed of, and may in the future be reasonably anticipated to
become more gencrally used, the climate of Newfoundland being especially adapted
to the production of the best uality of dry codfish suitable for southern and
tropical markets.

The claim preferred by Newfoundland is based alone upon the new privileges
conceded by the Washington Treaty, and does not embrace a demand under any
other Treaty or Convention. And it is submitted that, in estimating compensation,
the Commissioners should not confine their jurisdiction and consideration merely to
the expressed specific, but to all necessary incidental privileges which before could
not be claimed, and were not enjoyed as they have been, or may be, under’ this
Treaty. '

'Iéhe specific and consequential concessions have already been set forth in the
Case, and ought not to be restricted to the limits proposed for awarding compensa-
tion in the Answer.

So far as Newfoundland is concerned, these concessions are of great value to
the United States, and of corresponding detriment to British fishermen residing on
the coast.

‘The restrictions in the Treaty of 1813 cannot he considered as in present
operation as regards the rights conferred on, and exercised by, the United States
under the Washington Treaty.

The free and uninterrupted exercise of these rights by the United States’
fishermen on the Newfoundland coast since this Treaty came into effect, may be
accepted as a practical proof of the interpretation placed by the United States upon
the Treaty of Washington. '

Evicence will be submitted to prove that the United States is not a market for
Newfoundland produce. except to a very limited extent, and that neither the
abrogation of the Recipiocity Treaty, nor the passing of the Washington Treaty,
did in any way affect expcrts of the Colony to the United States, or the value of its
produce, as the shipments of Newfoundland fish to the United States form so
insignificant an item of export. But as a matter of fact, since the operation of the
present Treaty, fish shipments to the United States have declined, as the fishermen
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of that nation, from the increased advantages conferred on them, can now supply
their own markets. . The assumption, therefore, that the Treaty has opened up to
Newfoundland a free market with 40,000,000 of people, consumers of its produce, is
utterly untenable, this being in reality but a barren right, as the people cf the United
States are not to any marked- extent, as. compared with those of Great Britain, the
Mediterranean, West Indies, or Brazil, consumers of Newfoundland dry codfish.
‘Only in years of greatscarcity in the United States’ markets is Newfoundland hard
cured fish called for to supply the deficiency. Having shown how smalla percentage of
the annual exports of Newfoundland finds its way to the markets of the United States,
it is plain that the remission of duties thereon, trivial in amount as they will be
shown to be, cannot for a moment be considéred as any adequate set-off to the
extensive fishing privileges ceded to the United States by the Colony of New-
foundland. ‘ : '

As regards the herring fishery on the Coast of Newfoundland, it is availed of to
a considerable extent by the United States’ fishermen, and evidence will be adduced
of large exportations by them in American vessels, particularly from Fortune Bay
and the neighbourhcod, both to European and their own markets. '

The presence of United States’ fishermen upon the coast of Newloundland, so
far from being an advantage, as is assumed in the Answer, operates most prejudically
to Newfoundland fishermen. Bait is not thrown overboard to attract the fish, as
asserted, but the United States’ Bank fishing vessels, visiting the coast in such large
numbers as they do, for the purpose of obtaining bait, sweep the coves, creeks, and
inlets, thereby diminishing the supply of bait for local catch, and scaring it from
the grounds where it would otherwise be an attraction to the cod.

No incidental benefits “ have heretofore accrued to the people of Newfoundland
from traffic with United States’ fishermen under the operation of'any Treaty. Since
the abrogation of the Reciprocity Treaty, it is true, as stated in the Answer, that
large numbers of United States’ mackerel fishing vessels have been divertéd from
that fishery to the Bank fishery of Newfoundland, and hence the presence at this
time of a large fleet of United States’ cod-fishing vessels upon the coast of that
Island. ' :

It has beer stated in the Case that no Newfoundland fishermen ever visit the
coast of the United States for fishing purposes, and it is now asserted that, even
though the fisheries there may be valuable to the United States, they are utterly
valueless to Newfoundland, not from lack of enterprise on the part of Newfound-
landers, as alleged, but because they have a teeming fishery at their own door, and
could not advantageously resort to localities so remote. The contrary, however, is
the case with the United States, whose fishermen are compelled to seek foreign
fishing grounds. '

The assertion that the United States’ cod fishery has declined in amount and
value, if this be sustained, can hardly be admitted as an argument against the
claim for compensation, but it may very fairly, and with force, be contended that,
in view of the material and unquestionable benefits conferred upon the United
States by the Washington Treaty, and the free exercise of those privileges, the
falling off would have been much more considerablé had tlie Treaty not existed.

The allegation, on the part of the United States, ‘‘that they desire to
secure the privilege of using our fisheries, not for their commercial or intrinsic value,
but for the purpose of removing a source of irritation,” is not maintainable, fer,
while the Treaty of Washington obviates the necessity of a continuance of that
vigilance in the protection of British rights within territorial waters- of the
Island, by throwing open all its preserves to the free use of the citizens of the United
States, it must be remembered that such’ necessary protection was not the
consequence of any right on the part of the United States, but the immediate result
of a system of encroachment by the fishermen of that. country in British waters not
in accordance with the observance of international rights—for, notwithstanding the
Convention of 1818, they have continually attempted to- participate in privileges
exclusively belonging to the subjects of Her Britannic Majesty, thus causing much
annoyance and vexation between the two nations, and forcing, as it were, the present
arrangement, to avoid difficulties between two peoples whose mercantile, as well
as social and hereditary connections, should be characterized by respect for mutual
rights. ‘ '
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APPENDIX K.

BRIEF ON BEEALF oF HER MAJESTY'S GOVERNMENT IN REPLY TO THE BRIEF oN
BEHALF OF THE UNITED STATES

THE extent to which the dominion and jurisdiction of a maritime state extends-
on its external sea coast has not always, or by different nations, been treated with
unanimity. After the introduction of fire-arms (See “ Auna” 5 Rob. 385) that
extent or distance, upGn the then reason of the thing,—terre dominium finitur ubi
Jinitur armorum vis, as cited by Lord Stowell,—was said to be usuully recognized to
be about three miles from the shore, but now that the range of modern altlllerv has
been so largely increased, if not upon other grounds, it is probable that a greater
distance would be claimed by many nations, mcludmg the United States of America.
The practical, and therefore real and true reason of the rule is stated by Kent,
“Commentaries” 1, page 32, where, after commenting on a citation of Azuni, he says:
¢ All that can 1ea.sonably be asserted is, that the dominion of the sovereign of
the shore over the contiguous sea extends as far as is requisite for his safety and for
some lawful end.” No dlspute has arisen toaching the distance from the external
line of coast from which American fishermen have been excluded from taking fish,
and therefore that subject may be rejected from the present discussion.

It is admitted by all authorities, whether writers on international law, judges
who have interpreted that law, or statesmen ‘who have negotiated upon or carried it
into effect in Treaties or Conventions, that cvery nation has the right of exclusive
dominion and jarisdiction over those portions of its adjacent waters which are
includedd by promontories or headlands within its territories. The rule is thus
stated in Wheaton’s International Law (second edition by Mr. Lawrence, page 320):
< The maritime territory of every state extends to the ports, harbours, bajs mouths
of rnvels, and adjacent parts of the sea, inclosed by headlands belonvmg to the same
state.”

Upon cxamination of Article I of the Convention of 1818, mentioned in the
XVIllth Article of the Treaty of Washington, it will be ascertamed how far the
privilege has been conceded by the latter Article to United States’ ﬁshermen to use
bays in British North America.

The following is Article XVIII of the Treaty of Washington :(—

“Tt is agreed by the High Contracting I'arties that in addition to the liberty secured to the
United Smtos fishermen by t,he Convention I)et,\veen Great Britain and the United States, signed. at
Loudon-ca the 20th day of October, 1818, of taking, curing, and drying fish on certain coasts “of the
British Nortli American Colonies thelcm defined, the mhabxtants of the United States shall have, in
common with the subjects of Her Britannic \Iajesty, the liberty for the term of years mentioned in
Article XXXIII of this Treaty, to take fish of every kind, except shell-fish, on the sea-coasts and
shores, and in the bays, harbows, and creeks of the Provmces of Quebec, Nova Scotia, and New
Brunswick, and the Coluny of Prince Edward’s Islend, and of the severul islands thereunto adjacent,
without being restricted to any distance from the shore, with permission to land upon - the said coasts
and shores and islands, and also upon the Maﬂdalen Islmds for the purpose of drying their nets and
curing their fish; . pronded that, in so doing, they do not interfere with the rights of private
p)oput) or with DBritish ﬁshexmen, in the- peace'xble use of any part of the said ccasts in their
occupancy for the same purpose.

“Tt is understood that the above-mentioned liberty applies solely to the sea ﬁshery, and that the
salmon and shad fisheries, and all other fisheries in rivers and the mouths of rivers, are hereby
reserved exclusively for British fishermen.”

Artlc]e I of the Conventlon of lSlb is as follows :— |

“\¥hereas differences have arisen respectmrv the hbeny claimed by the Umted States for the
inhabitants thereof to take, dry, and cure fish on certain coasts, bays, harbours, and crecks of His
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Britannic Majesty’s dominions in America, it is agreed between the High Contracting Parties that the
inhabitants of the said United States shall have, for ever, in common with the subjects of His Britannic -
Majesty, the liberty to take fish of every kind on that part of the southern coast of Newfoundland, which
extends from Cape Ray to the Rameau Islands, on the western and northern coast of Newfoundland,
from the said Cape Ray to the Quirpon Isladds, on the shores of the Magdalen Islands, and also on
the.consts, bays, harbours, and creeks, from Mount' Joly,'on . the southern coast of Labrador. to and
through the Straits of Belle Isle, and thence northwardly indefinitely along the coast, without pre-
Judice, however, to any of the exclusive rights of the Hudson’s Bay Company ; and that the American
fishermen shall also have liberty, for ever, to dry and cure fish in any of the unsettled bays, harbours,
und creeks of the southern part of the coast of Newfoundland, hereabove described, and of the coast of
Labrador ; but so soon as the same or any portion thereof shall be settled, it shall not be lawful for the
said fishermen to dry or cure fish at such portion so settled; without previous agreement for such
purpose with the inhabitants, proprietors, or possessors of the ground. - And the United States hereby
rencunce forever, any liberty heretofore enjoyed or claimed by the inhabitants thercof, to take, dvy, or
<ure fish on or within three marine miles of any of the coasts, bays, creeks, or harbours of His Britannic
Majesty’s dominions in America not included within the above-mentioned limits.  Provided, however,
that the Aiperican fishermen shall be admitted to euter such bays or harbours for the purpose of shelter,
and of repairing damages therein, of purchasing wood, and of obtaining water, and for no other
purpose whatever. But they shall be under such restrictions as shall be necessary to prevent their
taling, drying, or curing fish therein, or in any other manner whatever abusing the privileges hereby
reserved to them.”

The controversy turns upon the true effect of the renunciation on the part of
the United States, “of any liberty heretofore enjoyed or claimed by the inhabitants
thereof to take, dry, or cure fish on or within three marinc miles of any of the coasts,
bays, creeks, or harbours of His Britannic Majesty’s dominions in America,” not
included within certain above-mentioned limits. ' ’

On the part of Great Britain it is maintained that the United States’ fishermen
were prohibited from fishing within three marine miles of the entrance of any of such
bays, creeks, or harbours of His Britannic Majesty’s dominions in Awmerica; while
the United States’ Government contend that the United States’ fishermen were
permitted by that Article to fish in the said bays, creeks, or harbours, provided
they did not approach within three miles of the shore in the pursuit of their calling..

The correspondence between the Government of Great Britain and that of the
United States, a portion of which is set out in the United States’ Brief, shows that,
with the exception of the Bay of Fundy, which, for exceptional reasons, and by the
indulgence of Great Britain, was differently treated, Her Majesty’s Government has
uniformily contended for the construction now relied on.

This correspondence, as well as the utterances of American statesmen, support
the construction contended for by Great Britain.

Mr. Stevenson, United States’ Minister in London, in 1841, March 27, writing
to Lord Palmerston, then Foreign Secretary, puts the two views very clearly. «The
Provincial authorities,” he says, *‘assume a right to exclude the vessols of the
United States from all their bays (even including those of Fundy and Chaleurs),
and likewise to prohibit their approach within three miles of a line drawn from
headland to headland, instead of from the indents of the shores of the Provinces.
The fishermen of the United States believe that they can with propriety take fish
anywhere on the coasts of the British Provinces if not nearer than three miles to
land.”

But Mr. Everett, also United States’ Minister in London, in 1844, May 25, puts
a different construction upon thé 'I'reaty of 1818. In his letter to Lord Aberdeen
of May 23, 1844, quoted in the United Stutes’ Brief (pages 15, 16, 17, and 18%) he
says i—

« Tt was notoriously the object of the Article of the Treaty in question, to put an end to the
difficulties which had grown out of the operations of the fishermen from the United States along the
coasts, and upon the shores of the settled portions of the country, and for that purpose to remove their
vessels to a distance not excceding three miles from the same. In estimating this distauce the under-
signed admits it to be the intent of the Treaty, as it is in isclf reasonable, to have regurd to the gencral
line of the coast, and to consider ils bays, crecks, and harbours—thal s, the indentations usually so
accounted—as incluaed within that linc.  But the undersigned cannot admit it to Le reasonable, instead
of thus following the general directions of the coast, to draw a line from the south-westernmost point
of Nova Scotia, to the termination of the north-eastern boundary between the United States and New
Brunswick ; and to consider the arms of the sea which will thus be cut off, and which cannot, on that
linc, be less than sixty miles wide, as one of the bays on the coast from which American vessels are
excluded. By this interpretation the fishermen of the United States would be shut out from the
waters distant, not threc, but thirty miles, from any part of the Colonial coast. The undersigned
cannot perceive that any assiznable object of the restriction imposed by the Convention of 1818, on
the fishing privilege accorded to the citizens of the United States by the Treaty of 1783, requires such

* Pages 106 and 107 of this volume.
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- = latitude of construction, It is- obvious: that: by the'terms:of the Treaty, the furthest distance to
which fishing vessels of the. United States are obliged to hold.themselves from.the Colonial coasts and
bays, is three miles, . But owing to the peculiar configuration .of these coasts, there is,.n suecession of

“bays indenting the shores both-of New Brunswiek and Nova Scotia, within any distance not less than
three miles—a privilege from the enjoyment of which they will be wholly excluded—in “this part'of
the coast, if the broad arm of the sea which flows up between New Brunswick and Nova Scotia is -

itself to be considered one of the forbidden bays.” : o ' c

_ Here in plain, unambiguous language, Vir. Everett represents to Lord Aberdeen
that the Bay of Fundy ought not to be treated as a bay from which United States’
fishermen were to be excluded  under the Convention of 1818, because the headlands
were not only sizty miles apurt, but one of them was not British. Moreover, he points
out that ¢ owing to. the peculiar configuration of these coasts” (i. e. the .coasts of
‘the Bay of Fundy itself), “there is a succession of bays indenting the shores both of
- New Brunswick and Nova Scotia (i. e., the two shores of the Bay of ‘Fundy), within

any. distance not less than three miles,” from which last named bays the American
fishermen had a right to approach, and from which privilege they were necessarily .
- excluded by holding - the whole body of the Bay of Kundy to be British territorial
water, o . oL R
. It is by no means conceded that because on both coasts of the Great Bay of

Fundy Jarge bays exist which, according to the British contention, American
fishermen are forbidden to approach, Mr. Everett was right in his argument, that
the'Bay of Fundy is really open sea, yet there is at all events a plausibility about
the reasoning which cannot attach to the contention of the United States in reference
to any other bay on the British American coasts.- - : - .

Not a word is to be found in this letter affording the slightest  countenaunce to
the doctrine contended for in the Answer and Brief-of the United States, viz., that
no bay was intended to be included in the Convention of 1818,  except bays of no
greater width at the mouths than six miles. Had such a doctrine been in the mind
of Mr. Everett when he wrote this letter, it may be assumed that he would not have
refrained from bringing it under Lord Aberdeen’s notice. But so far from setting:
up such a doctrine, he says that he “admits it to be the intent.of the Treaty; as it
is in itself reasonable, to have regard to the general liné of the coast, and to consider -
its bays, creeks, and harbours—that is, indentaiions usually so accounted—as included
within that line” What line? €learly the line within three miles from which
all American f{ishing vessels are excluded under the Convention. Mr. Everett
never ventured to hint that the Bay of Miramichi, orthe Bay of Chaleurs, did not fall
within the words of the Convention of 1818. He argucs that, if the United States’
fishermen are to be excluded from.the Bay of Fundy, “ two entirely different
limitations would exist in- reference to the right of shelter reserved ‘to American
vessels on the shores of Her Majesty's Colonial possessions. . They would: be
allowed to fish within three miles of the place of shelter along the greater part of
the coast, while in reference to the entire extent of shore within the Bay of kundy,
they would be wholly prohibited from fishing along the coast, and would be kept-at
a distance of twenty or thirty miles from any place of refuge in case of extremity.”

- 'Phis argument impliedly admits that, whatever may be the case as to the Bay
of Fundy, United States’ fishermen were, by the Treaty of 1818, excluded, except
for "purposes of necessity, from other bays:along  the coast of Her Majesty’s
Colonial posscssions, and from fishing within three miles of those bays. L

' The British Government, however, in 1845, whilst maintaining as a matter of
strict construction that the Bay of Fundy was rightfully claimed by Great Britain,
as a bay within the meaning of the Convention of 1818, rclaxed the application of
-this construction to that bay, and “allowed the United States’ fishermen to pursue
their avocations in any part of it, provided they should not approach, except in
cases specified in the Treaty of 1818, within three miles of the entrance of any bay

on the coast of Nova Scotia or New Brunswick.” S
This proviso shows clearly the construction put at that time (1845), and before,
by the British Government, upon the word ¢ bay” in the Convention of 1818, on
both points that the dimensions of the bay were immaterial, and that'no approach
was permissible within three miles of the entrance of a bay. e
[n a State paper, dated July 6, 1852, Mr. Webster, Secretary of State, althougl
eontending that the wording of the Convention of 1818 was not conformable to the
inlentions of the United States as one of the Contracting Parties, says:—
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SRS (7 would appezu that by a strict and nwxd costruction of this Article (Ist Aztxcle of Con\ ention
of 1818), fishing vessels of the United States are precluded from entering into the bays or harbowrs of the -
British vamces except for the purposes of shelter, repairing damarres and  obtaining wood and
. water. " A bay, as is usually understood, is an arn or recess. “of the sea entering from the ocean '
. between capes or headlands ; and lhe term ‘& applicd oqually to small and large tracts of water thus
~ situated. 1t is common to spe'tk ot Hudson’s Bay, or the Bay of Bmcay, althounh bhey are very large
tracts of water.

““The British authonhes insist that England has a right to draw @ line from he'mdla,nd Lohemdlrmd
and to capture all American fishermen who may follow their pursuits. inside of that line. J¢ was
undoubtedly an oversight in the Convention of 1818 to make so Jarge a concession to England, since
the United States had usually considered that those vast inlets, or recesses of the ocem, ounrht to be
open to Ameucan ﬁshermen as freely as the sea itself, to w ithin three miles of the shore.”

Had this Janguage been used by so gleat and cxperlenced a statcsman as
Mr. Webster, in any oxdmaly debate, . it would be testxmony of the most weighty
character against the views put forth on this subject in the Answer of the United
States. But when it is borne in mind that Mr. Webster used these words in his -
officiul capacity as Secretary of State, they must be considered as conclusive, -

~ Mr. Rush, who negotiated the TlCd.Lv of 1818, in a letter to Secretary Ma'c
‘dated 18th Jul), 1853, says :—

e These are the decisive words in our ia,vom They mean no more tlnn that our hshumcn whilst
fishing in the waters of the Bay of Fundy, should not go nearer than three miles to any of those small
inner bays, creeks, or harbours which are known to mdmt the coasts of Nova Scotia and New Bruns-

wick. 'To suppose they were bound tokeep three miles off from a line drawn from headland to headland
* on the extreme outside limits of that bay—a line which might measure fifty miles or more, according to .-
. the manner of drawing or imagining it—would be a most uunatural supposition.

" “ Similar reasons 'Lpplv to all other large bays and gulfs. In signing the Treaty, we believed
that we retained the right of fishing in the sea, whether called ‘a. bay fru]i or by whatever name
. designated. Our fishermen were wzutmrr for the word, not of e;\dusmn Pt of adnassum to these large

outer bays or trulfs : :

This reasoning of Mr. Rush evades the questxon. He admits thc nght of
exclusion from some bays, but can only say as to larger bays (not defining or cven
descrlbmg what he means by larger bays) that it is not to be supposed the right of
fishing in them would be signed away by the American negotiators, a %upposmon
however, Whlch, it appears, Mr. \‘vebbter and other Ameucan statesmen did
'entertam and express.

‘Senator Soule, in the Senate, Auo'ust 5, 185 referrmg to 'the words of
Mr. Webster, already cited, said :— , . ‘ :

“Is England right ¢ If we trust the Secletary of State, in bhe view which he mLes of her clanns
. it would seem as if the terms of the letter of .the Treaty were on her side. This Mr. Webstex
perempton]y adnnts, while others but debate it upon mere technicalities of language.”

After quoting from Webster, Senator Soule contnnued —

“ Here the whole is surrendered ; there is no escape from the admss10n It was an ovezsmht to
make so Jarge 'a concession to Ennland' The concession was then made, was it not ? If so, the
‘dispute is at an end ; and yet it were a hard tesk to justify the summary process through which -
England has sought to compel us to compliance with the concession, particularly as she had; to say
the least of it, suffered our fishermen to haunt the Bay of Fundy, by express allowance in 1844.”

On August 12, 1852, Senator But]er, though expressmd a desn'e to mal\e furthel '
mquuxes mto the subject, said :— . :

“We cannot go beyond the Txeaty of 1818; aud that is, What isa Bntlsh bay ? Wlnt is one of
'the bays and harbours of Great Britain 2

"And after. speaking of the clear concessions to American hshelmen ‘on some of -
- the coasts, bays, &c., of Newfoundland Senator Butler adds :—

~ “But so far as 1erra1ds the bays of Nova Scotia and New Brunswmk ‘we liave no nrrht unde1 ‘the
terms of the Treaty to ﬁsh in them if they can be regarded as British ba,ys

Onp August 14, 1852, Senator Se\nard answering the ‘members of the Senate
. who had criticised the passage above quoted from Mr. Webster said :—

« T cannot assent to the force of the arcument of the honomable Senator from Lomsxana I am’ thc i
“more. mclmed to go acamst it, because 1 thmk it is getting pretty late in the day to find the Secretary

[280] 4 | - X2
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of State wrong in the technical and legal construction of an. instrument. Let us test the argument.
The honourable Senator says, that where the Govermment occupies both sides of the coast, and where
the strait through which the waters of the bay flow into the ocean is not more than six miles wide,
then there is dominion over it.” : » S :

“ Now, then, the Gut of Canso is 2 most indispensable communication for our fishermen from the
Atlantic Ocean to the Northumberland Straits and to the Gulf of St. Lawrence, for a reason which any
oze will very readily see, by referring to the map ; yet the Gut of Canso is only three-quarters of a mile
wide. I should be sorry to adopt an argument which Great Britain might tum against us, to exclude
‘us from that important passage.” * - * * . » : *

“ Again I recall the honourable Senator’s argqument, viz:— o : -

“*¢Two things unite to give & country dominion over an inland sea. The first is, that the land
on both sides must be within the dominion of the Government claiming jurisdiction, and then that
the strait is not more than six miles wide ; but that if the strait is more than six miles wide, no
such jurisdiction can be claimed.’ ‘ '

¢« Now, sir, this argument seems to me to prove too much. I think it would divest the United
States of the harbour of Boston, all the land around which belongs to Massachusetts or-the
United States, while the mouth of the bay is six miles wide. It would surrender our dominion over
Long Island Sound,—a dominion which I think the State of New York and the United States would
not willingly give up.” It would swrrender Delaware Bay; it would surrender, I think, Albermarle
Sound and the Chesapeake Bay; and T believe it would swrender the Bay of Monterey, and perhaps
the Bay of San Francisco on the Pacific coast.” ’

Senator Tuck, during the same debate, said :—

“ Perhaps I shall be thought to charge the Commissioners of 1818 with overlooking our interests.
_ They did soin the important renunciation which I have quoted ; hut they are obnoxious to no complaints
for so doing. In 1818, we took no mackerel on the coasts of Dritish possessions, and there was no
reason to anticipate that we should ever have occasion to do so. Mackerel were then found as
abundontly on the coast of New ILngland as anywhere in the world, and it was not till years after
that this beautiful fish, in a great degree, left our waters. The mackerel fishery on the provineial
coasts bas principally grown up since 1838, and no vessel was ever licensed for that business in the
United States till 1828. The Commissioners in 1818 had no other business but to protect the cod
fishery, and this they did in n manner generally satisfactory to those most interested.” '

The document, dated April 12, 1866, partially quoted at page 28 of the United
States’ Brief, would convey a far different meaning if given in full. The Commis-
sioners are desired to notice that the extract there given is in the text immediately
preceded by the following :— ‘ ‘

~ “Her Majesty’s Government are clearly of opinion that, by the Convention of . 1818, the United
States have renounced the right of fishing, not only within three miles of the Colonial shores, but
within three miles of a line drawn across the mouth of any British bay or creek. But the question,
"What js a British bay or creck ? is one which has been the occasion of difficulty in former times, =
«“It is therefore, at prescnt, the wish of Her Majesty’s Government neither to concede nor,
Jor the present, to enforce any rights in this respect which are in their nature open to any serious
question.” ' - :

. It must be remembered that at the date of this document -the American
fishermen were passing from the free use of all Canadian fisheries granted by the
Reciprocity Treaty to the limitations of the Convention of 1818, and Her Majesty’s
Government, through friendly feelings, desired to give American fishermen some time
to return quietly to the system created by the Convention of 1818. -
-With regard to the Memorandum quoted at page 32 of the Brief, Her Majesty's
Government are not aware that any such Memorandum was communicated by
them to the Government of the Unit:zd States, and the United States’ Agent is
challenged to produce any record of such communication having been officially made
to the United States’ Government by the British Representative at Washington. .

~ As a matter of fact, a private Memorandum in such terms was sent to Her

Majesty’s Representative at Washington, but accompanied by distinct instructions
not to bring it under the consideration of the Government of the United States at
the time. . : . L

The matter with reference to which it was written was a project for the
appointment of a Joint Commission which might serve to remove occasion for
future misunderstanding. o

'The quotation given in the Brief is as follows :—

«The right of Great Britain to exclude American fishermen from waters within three miles of the
coast, is unambiguous, and it is believed, uncontested. But there appears to be somie doubt what are
the waters described as within three miles of bays, creeks, and harbours. Where a bay is less than
six miles broad, its waters are within the three miles limit, and thercfore clearly within the meaning of
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- ¥ : but when it is more than that ‘breadth, the question arises whether it-is & bay- of Her
Britannic Majesty’s dominions: : o . R 2 . :

- “This is a question which has to be considered in each particular case, with .regard to inter-
national law and usage. When such a bay, &c,, is not & bay of Her Majesty’s. dominions, the American
fisherruen will be -entitled to fish in it, except within threec miles of the ‘coast ;- when it is a bay of
- Her Majesty’s dominions,” they will not be entitled to -fish within three miles of it, that is to say
(it is presumed), within three miles of a line drawn from headland to headland.” : o

_ The fol]gwin'g are, however, the subsequent passages in the Memorandum,
which are entirely omitted in the Brief:— o

__“Itis desirable that the British and Awmerican Governments should come to a clear understanding
in the case of each lay, creek, or harbour, what are the precise limits of the exclusive rights of
Great Britain, and should define these limits in such a way as to be incapable of dispute, either by
_reference to the bearings of certain headlands, cr other objects on shore, or by laying the lines
down on a map or chart. ' o '
. “With this object, it is proposed that n Commission should be appointed, to be composed of
representatives of Great Britain, the United States, and Canads, to hold its sittings in America, and
_to report to the British and Awmerican Governments their opiniou, either as to the exact geographical
limits to which the renunciation sbove quoted applies, or, il this is impracticable, to suggest some line
of delincation along the whole coast, which, though pot in exact conformity with the words of the
Convention, may appear to them consistent in substance with the just rights .of the two nations,
and calculated to remove occasion for future controversy.” : ‘
“It is not intended that the result of the Commission shiould necessarily be' embodied in a new
“Convention between the two countries, but if an agreement can be arrived at, it may be sufficient that.
it should be in the form of an understanding between the two (iovernments, as to the practical
interpretation which shall be given to the Convention of 1818.” C '

It would be difficult for the Commissioners, with the context of the Memorandum
‘thus before them, to understand, even if this document had been officially communi-
cated to the United States’ Government, how by it any doctrine was laid down to
vary or alter the Convention of 1813, and it is submitted that nothing was intended
by thé Memorandum, as in fact nothing was expressed therein in any manner
waiving or abandoning the rights secured to Great Britain by that Convention.

As to the instructions from Mr. Mitchell, quoted at pages 31 and 32* of the
Brief, it is only necessary to say, that instead of contributing to the establishment
.of the “status” claimed in the Brief, they are of .a character to prevent any such
misapprehension. They re-affirm the doctrine of the headlands in its fullest sense ;
but in view of impending negotiations, which resulted in the Washington Treaty,
‘the authorities, both” in England and in Canada, were desirous of removing all
obstacles by the temporary relaxation of iheir rights, and thereby promoting a
friendly and amicable settlement. This consideration may explain the language of
Mr. Rogers, in his letter to the Admiralty of April 30, 1870, queted at page 30% of
the Brief. _ - , .

It may be here added that the Joint High Commissioners, when the Washington
Treaty was in course of negotiation, could not and did not ignore the difference
which had from to time arisen as to the interpretation of the Ist Article of the
Convention of 1818. In fact, these differences had given birth to the. Reciprocity
Treaty of 1854, and being revived by the termination of that Treaty in'1866; the
Joint High Commission was proposed primarily to dispose of that difficulty. : In
the order of the subjects to be submitted to that Commission, according to the letter
from Mr. Fish to Sir E. Thornton, 30th January, 1871, the question- of -the fisheries
‘is first mentioned. It was * deemed of importance to the good: relations ‘which
they were ever anxious should subsist and be strengthened between the United
States and Great Britain, that a friendly and complete understanding 'should be
come to between the two Governments as to the extent of the- rights which belong
to the citizens of the United States, and Her Majesty’s subjects, respectively, with
reference {o the fisheries on the coasts of Her Majesty’s possessions in North
‘America, and as to any other questions, &e.” . < .- ' Coe

Had the “status” contended for in the United States’ Brief been contemplated,
it is'reasonable to suppose that it would have been formally adopted or referred to
in the Treaty.” Not only. however, are the Protocols of the Conference silent on
this subject, but no record exists that such a status was ever entertained as a basis
of negotiation on the part of cither Government. On the contrary, and as if to
éxclude the possibility of doubt, the words of the Convention of 1818 are adopted in
their integrity, and thus constituted the legal ‘and” actual basis on which the
indemnity to be paid is to be assessed. ' ' ' ' '

- ® Page 114 of this volume,
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The question therefore is simply one of construction of words. The particular
expressions in the Ist Article of the Convention, which have farnished the occasion
of a disputed construction, are “on or within threc mwarine miles of any.of the
coasts, bays, creeks, or harbours of His Britannic Majesty’s dominions.” For the
solution of this question it will be convenient, in the first place, to state certain
principles of interpretataion to which recourse may be had when there is.any
ambiguity in the terms of a Treaty. o

In the first place it is an universal rule, dictated by common sense, for the
interpretation of contracts, and equally applicable to all instruments, that if there
is anything ambiguous in the terms-in which they arc expressed, they shall be
cxplained by the common use of those terms in the country in which the contracts
were made.—Pothier, Obligations, No. 94, “Ce qui peut paraitre ambigu dans un
contrat, s’interpréte par ce qui est d'usage dans le pays.”

In the second place it is an admitted principle, that for the meaning of the
lechnical language of jurisprudence, we are to look to the laws and jurisprudence of
the country, if the words have acquired a plain and positive meaning. (*‘ The
Huntress,” Davie’s Admiralty [American] Reports, page 100. Flint ». Flemyng,
1 Barnwall and Adolphus, 48.) ’ o

In the third place, as Treaties are contracts belonging to the Law of Nations,
and the Law of Nations is the common property of all nations, and, as such, a part
and parcel of the law of every country (De Lovio z. Boit, 2 Gallison’s Admiralty
[American| Reports, page 398. Buvot v. Burbot, cited by Lord Mansfield in
Triquet and others v. Peach, 3 Burrows, page 1481); if we have recourse to the
usage of nations, or to the decisions of Courts in which the Law of Nations is
administered, for the definition of terms which occur in such contracts, and which
have received a plain .and positive meaning, we are not going beyond the law of
-either of the countries which are parties to the Treaty. '

Vattel says that it is not allowable to interpret what has no need of interpreta-
tion. If the meaning be evident, and the conclusion not dbscure, you have no right
to look beyond or beneath it, to alter-or add to it by conjecture. Wolff adds,
that to do so, is to remove all certainty from human transactions. To affix a
particular sense, founded on etymology or other reasons, upon an expression, in
.order to.evade the obligation arising from the customary meaning, is a fraudulent
subterfuge aggravating the guilt of one feedifragous party—< fraus enim adstringit non
dissolvit perjurium.”

~ These rules are adopted by T. D. Woolsey, late President of Yale College.
(New York, 1877), page 185, § 109, in his Introduction to the Study of
International Law.

The Convention of 1818 was a contract between Great Britain and the United
States, and is to be construed like any other contract. The rule for such construc-
tion is well laid down by Mr. Addison, in his work on contracts (seventh Edition), at
page 164. He says: “Every contract ought to be so construed that no clause,
-sentence, or word, shall be superfluous, void, or insignificant ; every word ought to
-operate in some shape or other, nam verba debent intelligi cum cffectu ut res magis valeat
quam pereat.”

In Robertson v. French (4 East 137), Lord Ellenborough says that the terms
.of 2 contract “are to be understood in their plain, ordinary, and popular sense,
unless they have generally, in respect to the subject matter (as by the known usage
.of trade or the like) acquired a peculiar sense distinct from the popular sense of
the same words.”

In the case of Shore ». Wilson (9 Clark and Finnelly, pages 565, 566), Lord
Chief Justice Tindal, speaking of the construction of written instruments, says:
“ When the words of any written instrument are free from any ambiguity in
themselves, and where external circumstances do not create any doubt or difficulty
as to the proper application to claimants under the instrument, or to the subject
matter to which the instrument relates, such instrument is always to be construed
according to the strict, plain, and common meaning of the words themselves, and
evidence dehors the instrument, for the purpose of explaining it according to the
surmised or alleged intention of the parties, is utterlv inadmissible.”

~In fact, Judges, Arbitrators, or Commissioners who would disregard such rules,
would assume the right of recasting the law or the Treaties to suit their own fancy,
instead of enforcing the execution of a clear contract. In this instance the two
parties agree not to invite this Commission to travel over such ground, and Her
Majesty’s Government are confident that the Commissioners will adhere to the
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instructions contained in the Washington Treaty, which directs them to estimate
the value of the privileges added by Article XVIII to those already enjoyed under
Article I of the Convention of 1818. , S

As regards the power of Arbitrators, .such as the Commissioners in this
instance, to interpret terms of Treaties, Hertslet’s Treaties, vol. iii. page 518,
contain the following precedent :— :

Great Britain and the United States having referred a difficulty, growing out
of the Treaty of Ghent (1814), to the arbitration of the Emperor of Russia, to
interpret the intentions of the parties, as contained in an Article of that. Treaty,
His Tmperial Majesty stated that he considered himself bound “ strictly to adhere
to the grammatical interpretation of Article I, &c.” And, on a further reference
to His Majesty (same vol. page 521), the Emperor was of opinion that the question
could only be decided according to the literal and grammatical meaning of Article I
of the Treaty of Ghent. A notice of this decision is to be found in Lawrence’s
second edition of Wheaton, pages 495, 496. ,

The Emperor of Russia, in dealing with this question, acted in accordance with
the rules laid down in Phillimore’s International Law, vol. ii, page 72, as follows :—
“LXIX. Usual interpretation is, in the case of Treaties, that meaning which the
practice of nations has-affixed to the use of certain expressions and phrases, or to
the conclusions deducible from .their cmissions, whether they are or are not to be
understood by necessary implications. A clear usage is the best of all interpreters
between nations, as between individuals; and it is not legally competent to either
nation or party to recede from its verdict.” And at page 73 the same author says :
“The principal rule has already been adverted to, namely, to follow the ordinary and
usual acceptations, the plain and obvious meaning of the language employed. This
rule is, in fact, inculcated as a cardinal maxim.of interpretation equally by civilians
and by writers on international law.” .

The interpretation contended for by the United States’ Government requires
that we should, in effect, insert the words “ of the shore” in the Article itself, as
- understood, although not expressed, either before the words ¢ of any of the coasts,
bays, creeks, or harbours,” &c., as necessary to make those words operative, or as
authorized by usage, or before the words ¢ bays, creeks, or harbours,” as demanded
by the context, and indispensable to prevent a conflict with other provisions of the
Treaty.

Such an interpretation, however, is, in the first place, not required to make the
words ““ of any of the coasts” operative. Assuming that we should be justified in
applying to the language of the Treaty the decisions of the Admiralty Courts of
the United States, where any words have received a judicial interpretation, the
Treaty being a contract according to the Law of Nations, and the Admiralty Courts
in the United States being tribunals which administer that law, we find that the
term “ccast” has received a judicial interpretation expressly with reference to
territorial jurisdiction; and that, according to that interpretation, the word “coasts”
signifies * the parts of the land bordering on thc sea, and extending to low
water mark ;” in other words, “the shores at low water.”

This question was formally taken -into consideration in the year i804, in the
case of the “ Africaine,” a Freach corvette, captured by a.British privateer off the
har of Charleston, and on the outside of the Rattlesnake Shoal, which is four miles
at least from land. (Bee’s Admiralty Reports, page 205.) - On this occasion, the
Commercial Agent of the French Republic claimed the corvette to be restorcd as
captured within the jurisdiction of the United States, and ‘it was contended in
argument, in support of the claim, that the term “coasts” included also the shoals
to a given distance; and that all geographers and surveyors of sea-coasts
understood, by the term “coasts,” the shoals along the land. Mr. Justice Bee,
however, who sat in the Court of Admiraly, in Charleston, overruled this argument,
and after observing that the interpretation of coasts, in the large sense of the word;
might possibly be correct in a maritime point of view, decided that coasts,” in
reference to territorial jurisdiction, is equivalent to shores, and must be construed
to mean “*the land bordering on and washed by the sea-extending to low-water -
mark.” . ‘ S o
That the words “shores” and “coasts” are equivalent terms, according to
the common sense of these terms in the jurisprudence of the United'States, may
be gathered from the language of various Acts of. Congress.” For instance, the
Revenue Act of 1799 (Laws of the United States, vol. iii, page 136), assigns districts
to the cullectors of revenue, whose authority to visit vessels is extended expressly
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to a distance of four leagues from.the coast ; and the districts of these collectors in
the case of the Atlantic States are expressly recited as comprehending “ all. the
waters, shores, bays, harbours, creeks, and inlets” within the respective States..
This Act of Congress has also received a judicial interpretation, according to which
the authority of revenue officers to visit vessels is held to extend over the high seas
to a distance of four leagues from the shore of the mainland. Again, the Judiciary
Act of June, 1794, uses the words “ coasts” and “shores” not as alternative, but
as equivalent terms according to judicial decisions on this very point, when it
speaks of the ¢ territorial jurisdiction of the United States extending a marine
league from the ‘coasts’ or ¢shores’ thereof.” ‘

1t would thus appear that it is not necessary to understand the word- *shore”
before “coasts” in order that the latter word should be fully intelligible. It
remains to consider whether such an understanding would be authorized by usage
on the principle laid down by Pothier: ¢ L’usage est d'une si grande autorité pour
Pinterprétation des Conventions, u'on sousentend-dans un contrat les clauses qui
sont d’usage, quoiqu’elles ne soient pus exprimdées.” (Obligations, No. 95.) ~

No such usage, however, of nations prevails, applicable to the term * coasts.”
Islands indeed, which are adjacent to the land, have been pronounced by Lord
Stowell to he natural appendages of the coasts on which they border, and to be
comprised within the bounds of territory. (* The Anna,” 5 Robertson’s Reports, page
385.) The assertion, therefore, of an usage to understand the word ¢ shore” before
“coasts” in Treaties, would tend to limit the bounds of territorial jurisdiction
allowed by Lord Stowell in the case just cited, in which a question was involved to
which the United States’ Government was a party, and in favour of whose claim,
on the ground of violated territory, Lord Stowell pronounced.

1t remains next to consider what is the true construction of the expressions
within three marine miles of any of the “ bays, creeks, or harbours.” That the
words “bays,” “creeks,” and “harbours,” have all and each a distinct sense,
separate from and supplemental to the word “coasts,”’ to which effect must be
given, where there are reciprocal rights and obligations growing out of the Treaty
in which thesec words have been introduced, is consonant with the rules for
interpreting contracts, which have been dictated by right and reason, and are
sanctioned by judicial decisions. Mr. Justice Story may be cited as an authority
of the highest eminence, who has recognized and applied this principle in construing
a statute of the United States. “The other words,” he says, “ descriptive of place
in the present statute (Statute 1825, c. 276, s. 22), which declare that ‘if any
person or persons on the high seas, or in any arm of the sea, or in any river, haven,
creek, basin, or bay, within the Admiralty jurisdiction of the United States, and
out of the jurisdiction of any particular State’ &c., give great additional weight
to the suggestion that the € high seas’ meant the open unenclosed ocean, or that
portion of the sea which is without the fauces terre on the sea coast, in contradis-
tinction to that which is surrounded or inclosed between narrow headlands or
promontories; for if the “high seas’ meant to include other waters, why should the
supplemental words ‘arm of the sea, river, creek, bay,’ Sc., have been wused ?” (United
States v. Grush, 5 Mason’s Admiralty Reports, page 298.)

T'his view: of Mr, Justice Story is in accordance with Pothier’s rule,
¢ Lorsqu’une ‘clause ‘est ‘susceptible de deux sens, on doit-plutét Ventendre dans
celui dans lequel elle peut avoir quelque effet, que dans celui dans lequel cllé ne’en
pourrait avoir aucun.” (Obligations, No. 92.) = - S
~ The word “bay ” itself has also received a plain and positive meaning in a judicial
deciston of a most important case before the Supreme Court of the United States,
upon the construction of the 8th section of the Act of 1790, cap. 9.:—A murder
had been committed on board the United States’ ship of war ¢ Independence,”
lying in Massachusetts Bay, and the questiop was whether-any Court of the State
of Massachusetts, or ouly the Circuit Court of the United States, as a Court of
Admiralty and Maritime Jurisdiction, had jurisdiction over a’'murder committed in
such a bay. Chiel Justice Marshall in delivering the opinion-of the Court defined
“bays? to.be ““inclosed parts of the'sea.”” (United States ». Bevan, 3 Wheaton’s
Reports, page 387.) : R s S
.- Again, Mr. Justice Story in a question of indictment for assault, with intent to
kill, under the Crimes Statute of 1825, cap. 276, sec. 22, which declares, “ that if
any person or persons upon the high seas, or in any-arm of the sea, or in any river,
haven, creek, basin, or bay within the Admiralty jurisdiction of the United States,
-and out of the jurisdiction of any particular State, on board any vessel, shall commit
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an assault,” &c., decided that the place where the murder was committed (the
vessel lying at such time between certain islands in.the mouth of the Boston River),
was an arm of the sea. ‘ - S L
“ An-arm of the sea,” he further said, “may include various descriptions of
waters, where the tide ebbs and flows. It may be a river, harbour, creek, basin, or
bay.” (United States ». Grush, 5 Mason, 299.) - ' ' . , :
" 1t would thus appear that the word “bay ” has received a positive definition
as a term of jurisprudence, which is in accordance with the common use of the
term in text books on the Law of Nations, which invariably speak of *‘bays”
as “portions of sea inclosed within indents of coasts,” and not as indents of coast.
Assuming, therefore, as established beyond reasonable doubt, that the word
“bay” signifies an arm or elbow of the sea inclosed within headlands or peaks, and
not an indent of the coast, we may consider what is the true intention of the
expression “ within three marine miles of a bay.” Are such miles to be measured
from the outer edge or ckord:of the bay, or from the inner edge or arc of the bay?
In the first place it may be chserved that the inner edge or arc of a bay touches
the coast, and if the distance is to he measured from the shore of the bay, the word
“bay” itself has virtually no disyinct signification from ¢ coast,” and has no
supplemental force; primd facie, thorefore, this interpretation does not recommend
itself on the grounds already statzd, ' . ) )
Again: the interpretation which is given to the measure of distance from
bays, must he given to the measure of distance from crecks and harbours, both of
which, by the Municipal Law of the United. States, cqually as of Great Britain,
ave infra corpus comitalus, and whose waters are subject to the provisions of the
Municipal Law precisely as the shores of the land itself. But it may assist in
determining this question to kecp in mind the rule that in contracts, “on doit
interpréter une clause par les autres clauses contenues dans l'acte, soit qu'elles
précédent ou suivent.” (Pothier, Obligations, No. 96.) In other words, a subsequent
clause may serve to interpret a former clause, if the latier be at all ambiguous.
Accordingly, we find the renunciation of the liberty to fish within three marine miles
of any of the bays, creeks, or harbours of His Britannic Majesty’s dominions,
followed by the proviso that American fishermen shall be permitted to enter such
bays and harbours for certain specified purposes other than taking fish. In other
words, they may prosecute their voyage for other purposes than fishing within the
entrance of any bay or harbour, but may not take fish within three marine miles
of any bay or harbour, i. e, within three marine miles .of the entrance of any
bay or harbour. If this interpretation be not adopted, the .proviso .would be
absurd; for if American fishermen are impliedly permitted to fish within three
marine miles of the skore of any bay or harbour, they are permitted to enter such
bay or harbour, if the breadth of the mouth be more than six miles, and the
distance of the head of the bay or harbour from the entrance be more than three
miles, for another purposethan for the purpose of shelter, or of repairing damages,
or of purchasing wood, or of obtaining water. But the Convention expressly says,
““ for no other purpose whatever.” If, therefore, they canunot- enter any. bay or
harbour for the purpose of prosecuting their occupation of fishing. it canuot be
intended that they should be allowed to fish within three marine miles of the skore
of any bay or harbour, as the two provisisons would be inconsistent. Accordingly,
as tht question resolves itself into the alternative interpretation of shore or entrance,
it follows that the correct interpreiation which makes the language cf the entire
Article consistent with itself, is within threc marine miles of the entrance of any
bay, such entrance or mouth being, in fact, part of the bay itself, and the -bay being
approachable by fishing vessels only in the direction of the month or entrance.
That a bay of sea water wider than six miles at its mouth may be within the
body of a county, is laid down by Lord Hale in his Treatisc De Jure Maris et
Brachiorum cjusdem (Hargrave's Tracts, chap. 4): ¢ Anarm or branch of the sea
which lies -within the fauces terre, where 2 man may reasonably discern belween
shove and shore is, or at least may be, within the body of a county.” 'This doctrine
has been expressly adopted by Mr. Justice Story in De Lovio z. Boit (2 Gallison’s
Reports, page 426, sccond edition), in which, to use the language of Mr. Wheaton’s
argument in United States ». Bevans (3 }V heaton’s Reports, page 358),.*all the
learning on the civil and criminal jurisdiction of the.Admiralty is collected together.”
There is, consequently, no doubt that the:jurisdiction.of the Municipal Law over
bays is notlimited to bays which are less than six miles n brea.dtb, or three miles in
depth, since the general rule is, as was observed by thie same eminent Judge in United.
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States v. Grush (5 Mason, page 300) : ¢ That such parts of rivers, arms, and creeks
of sea, are dcemed to be within the bodies of counties, where persons can see from
one side to the other.” _ .

That the jurisprudenceof the United States has recognized the principle of
Courts of .-Municipal Law exercising jurisdiction over bays at a distance more than
three miles from the shore, is shown by the decision of the-Supreme Court in the
case of Church v. Hubbard (2 Craunch’'s Reports, page 187). In this case an
American brigauntine, the “ Aurora,” when at anchor in the Bay of Para on the
coast of Brazil, and four or five leagues from Cape Paxos, was seized and condemned
by the Portugese authorities for a breach of the laws of Portugal on a matter of
illicit trade. Chief Justice Marshall, in delivering the opinion of the Court, said—
“ Nothing is to be drawn from the laws or usages of nations, which proves that
’che1 seizure of the ¢ Aurora’ by the Portuguese Government was an act of lawless
violence.” : o

The same principle was also involved in the opinion of the Attorney-General
of the United States upon the seizure of the British vessel “ Grange” by a French
frigate, within the Bay of Delaware, and which was accordingly returned to the
owners. 1n his Report to the United States’ Government (14th May, 1793), the
Attorney-General observed “that the Grange’ was arrested in the Delaware,
within the capes; before she had recached the sea,” that is, in that part of the waters
of the Delaware which is called the Bay of Delaware, and which ecxtends to a
distance of sizty miles within the capes. It is worthy of remark that the Bay of
Delaware is not within the body of a county, its northern headland, Cape May,
belonging to the Statc of New Jersey in property and jurisdiction, and its southern
headland, Cape Henlopen, being part of the State of Delaware, yet the whole bay
was held to be American territory. , .

The same principle was also involved in the judgment of the Supreme Court of
the United States in the case of Martin and others v. Waddell (16 Peter’s Reports,
367), in which it was agreecd on all sides that the prerogative of the Crown, prior to
the American Revolution, extended over all bays and arms of the sea, from the
River St. Croix to the Delaware Bay.

Again, in the Report of the Committee of Congress (November 17, 1807) on the
affair of the Little Belt, it was maintained that the British squadron had anchored
within the capes of Chesapeake DBay and within the acknowledged jurisdiction of the
United States, whilst it seems that the alleged viclation of territory had taken
place at a distance of three leagues from Cape Henry, the southern headland of the
Bay of Chesapeake. : ,

This assertion of jurisdiction was in accordance with the instructions sent, May
17, 1806, from Mrv. Madison to Messrs. Monroe and Pinckney, according to which it
was to be insisted that the extent of the ncutral immunity should correspond with
the claims maintained by Great Britain around her own territory; and that no
belligerent right should be exercised within the chambers formed by headlands, or
anywhere at sea, within the distance of four leagues, or from a right line from one
headland to another.

What those claims were, as maintained by Great Britain, may be gathered
from the doctrine laid down by Sir Leoline Jenkins in his Report to His Majesty in
Council, December 5, 1665 (Life of Sir Leoline Jenkins, vol. ii, page 726) in the case
of an Ostend vessel having been captured by a Portuguese privateer, about four
leagues west of Dover, an¢. two Dutch leagues {rom the Knglish shore, in which
case a question arose whether the vessel had been taken within one of the King of
England’s chambers, . e., within the line (a straight one having been drawn) from
the South Foreland to Dungeuness Point, on which supposition she would have been
under the protection and safeguard of the English Crown,

The same eminent Judge, in another Report to the King in Council (vol. ii, page
732), speaks of one of those recesses commonly called ¢ your Majesty’s chambers,”
being bounded by a straight line drawn from Dunemore,-ifi the Isle of Wight, to
Portland {according to the account given of it to the Admiralty in 1664).. He says,
“ 1t grows very narrow westward, aud is scarce in any place four leagues broad, I
mecan from any point of this imaginary line to the opposite English shore.”

And in a third Report, October 11, 1675 (vol. ii, page 780), he gives his opinien
that a Hamburg vessel captured by a French privateer should be set free, upon a
full and clear proof that she was within onc of “ your -Majesty’s chambers at the
time of seizure, which the Hamburgher in his first memorial sets forth as being
eight leagues at sea over against Harwich.” ' :
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 This doctrine is fully in accordance with the text-books. Thus Azuni writes in
his “ Droit Maritime de U'Europe,” chap. ii, art. 3, § 3: '

“Les obligations relatives aux ports sont également applicables aux baies et anx golfes, attendu
gu’ils font aussi partie de la souveraineté du Gouvernement, dans la domination, et le territoire dugquel
ils sont places, et qui les tient dgalement sous sa sauvegarde: en consequence, l'asile accordd dans une
baie ou dans un golfe, n'est pas moins inviolalle que celui d'un port, et tout attentat commis dans I'u
comme dans I'autre, doit &tre regardé comme une violation manifeste du droit des gens.” -

Valin, Comment. & I'Ordonnance de France, tit. « Des  Rades,” art. i, may be cited
in confirmation of this doctrine, ' -

The words used in the Ist Article of the Convention of 1818 are, ¢“On the coast
of Newfoundland, on the shores of the Magdalen Islands, on the coasts, bays,
harbours, and creeks from Mount Joly, &c.”

- The word “on ™ is thus used as applicable to shores, coasts, bays, creeks, and
harbours, and the United States renounce any liberty to take, dry, or cure fish, on,
or within three marine miles of any of the coasts, bays, creeks, or harbours.

It is admitted that the liberty to fish is renounced within three miles of the
coasts. If the contention of the United States that this renunciation applies only
to a specified distance from the shores of the coasts, bays, creeks, and harbours,
and is to be ascertained by a line following the bays, creeks, and the indents thereof,
at a distance of three miles, be right, then shores or coasts, if synonymous with
shores, is the only necessary word, and the words, “ bays, crecks, and harbours,”
are without meaning—a construction which would be contrary to the rule which
requires that effect be given to every word. '

The word “bay” then must have a meaning,

- The distance therefore from headland to headland ought not to and cannot be
confined to a measure of six miles in order to give exclusive dominion within the
bay formed by the headlands. :

The general principle is that navigable waters included i bays between two
headlands belong to the Sovereign of the adjoining territory, as heing necessary to
the safety of the nation and to the undisturbed use of the neighbouring shores.
(Puffendorff, b. 3, ¢. 5; Vattel, b, 1, ch. 33.)

The difficulty of limiting the extent to which this privilege should be carried is
thus stated by Azuni: : '

“Tt is difficult to draw any precisc or determinate conclusion amidst the variety of opinions as to
distance to which a State may lawfully extend its exclusive dominion over the sea adjoining its
territories, und beyond those portions of the sea which are embraced by harbows, gulfs, bays, &c,
and estuarics, and over which its jurisdiction unquestionably extends.” Azuni on the Maritime Laws
of Europe, 1, page 206.

. After commenting on this passage of Azuni, which he cites, Kent says, «Con-
sidering the great extent of the line of the American coasts, we have a right to
claim for fiscal and defensive regulations a liberal extension of maritime jurisdiction,
and it would not be unreasonable, as I apprehend, to assume, for domestic purposes
connected with our safety and welfare, the control of the waters on our coasts,
though included within lines stretching from quite distant headlands, as, for
instance, from Cape Ann to Cape Cod, and from Nantucket to Montauk Point, and
from that point to the Capes of the Delaware, and from the South Cape of Florida
to the Mississippi. It is certain that our Government would be disposed to view
with some uneasiness and sensibility, in the case of war between some other
maritime Powers, the use of the waters of our coast far beyond the reach of cannon
shot, as cruizing ground for belligerent purposes.” . '

Chancellor Kent therefore considers that some distance between the headlands
of more than six miles would properly be insisted on by the United States for
- securing the objects above mentioned, the safety of the territory, and other lawful
ends. ‘ .

The right of exclusive fishing is undoubtedly a lawful end. (Vattel, b. 1, c.
23.) And where the nation has an exclusive right, it is entitled to keep the exercise
of that right in its own power, to the exclusion of others.

In the Convention of 1818 no limited construction was put upon the word
«“bay.” The Treaty employs as distinct terms the words ‘ coasts, bays, creeks,
and harbours.” < Bay,” therefore, should be taken in the plain and ordinary sense
of the term, to mean a portion of the sea, inclosed between headlands, which,
together with the shores within them, belong to the same nation, R
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The entrance to this bay.is marked or ascertained by a line drawn from head-
land to headland, whatever be the depth of the bay, and though the line drawn from
headland to headland exceed six marine miles.

The United States renounced the right to take fish in such bays. The Treaty
~of Washington, 1871, frees them from such renunciation. The restriction or
exclusion is altogcther removed.” The case of the Queen ». Keyn (L.R. 2 Ex. Div.
63), so much relied on in the Answer and Brief of the United States, affords no
support whatever to the position there taken. The question involved in that case
was . whether or not a foreigner commanding a foreign vessel could legally be
convicted of manslaughter committed whilst sailing by the external coast of
England, within threc miles from the shore, in the prosecution of a voyage from one
foreign port to another. - . . o

The Court, by a majority of seven Judges to six, held the conviction. bad, on
the ground that. the jurisdiction of the Common Law Courts only extended to
offences committed within the realm, and that at Common Law such realm did not
extend on the external coasts beyond low-water mark. None of the Judges, how-
ever, doubted that Parliament had full power to extend the laws of the realm to a
zone of three miles around the outer coast if it savw fit so to do. The Lord Chief
Justice of England, by whose casting judgment the conviction was’quashed, not
only guarded himself expréssly against being understood #s throwing any doubt
whatever upon the jurisdiction of the Courts over inland or territorial waters, but
emphatically aflirmed such jurisdiction. . : ‘

- “But,” says lie, (p. 162) “only so much of the land of the outer coast as was uncovered by the
sea, was held to be within the body of the adjoining county. If anoffence was committedin a bay, gulf,
or cstuary, ¢nler fauces terree, the Common Law would deal with it because the parts of thesea'so eircum-
stanced were held to be within the body of the adjacent county or counties : but along the- coast on
the external sea the jurisdiction of the Common Law extended no further than to low water mark.”

Agair, at page 197, he thus expresses himself :—

“To. come back to the subject of the realm, I cannot lelp thinking that some confusion arvises from
the term ‘realm,’ being used in more thap one sense. Sometimes it is used, as in the Statute of
Richard TT, to mean the land of England and the internal scaacithin 4t, sometimes as meaning whatever
the sovereignty of the Crown of Tingland extended or was supposed to extend over. When it is ised
as synonymous with territory, I take the true meaning of the termn ‘realm of England’ to be'the
territory to and over which the Common Law of England extends. In other words, all that is within
the body of any county, to the exclusion of the high seas, which come under a different jurisdiction
only because they are not within any of those temitorial divisions into which, amongst other things
for the administration of the law, the kingdomn is parcelled out. At all events I am prepared to abide
by the distinction taken in the Statutes of Richard II., between the realm and the sea.” ' :

This clearly shows that as far back as the time of Richard IT, bevond which
legal memory is not permitted to run, the realm of England was known and under-
_stood to include within its bounds those inland waters which were enclosed from
the high seas between headlands. o o

The Answer of the United States (page 5) quotes with approbation the strong
condemnatory language of the Lord Chief Justice, and holds it out to the Commis-
sioners and the world as applicable to the contention of Great Britain in this matter.
If the language was really so applied, it might be considered as damiging to the
case of Great Britain, but if it has no reference to any-question now before the
Commission, then it is submitted that its presence in the Answer is calculated to
mislead. In the couise of his judgment, Sir Alexander Cockburn, referring to
claims made by England centuries ago, not merely to exclusive dominion over “the
four seas, but to the right to preserve the peace of the King in all seas, and even to
treat as pirates the crews of thosc foreign vessels which refused to strike their
colours to a King’s ship on any sea, proceeds as follows (pages 174, 175) ) i—

“ Venice, in like manner laid claim to the Adriatie, Genoato the Iigurian/S/ea, Denmarkk & _portion
of the North Sea. The Portuguese ‘claimed to bar the ocean route to India and the Indian seas to the
rest of the world, while Spain made the like assertion with reference to the West. All these vain
and extravagant pretensions have long since given way to the influence of reason and common
sense.” S : ‘

The remairder of the passage quoted in the Answer is to he found at page 196 of
_the Report, where, referring to the jurisdiction of the Admiral, which extended over
the whole ocean as regards British ships, and to the reasoning of some older
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authorities which sought from that circumstance io extend the realm of England
over the whole ocean, the Lord Chief Justice says :— C

“ These ussertions of sovereignty were manifestly based on the doctrine that the narrow seas are
part of the realn of England. But that doctrine is now exploded. Who at this day would venture
toaffirm that the sovereignty thus asserted in those times now exists 2 What English lawyer is there
who would not shrink from meintaining, what foreign jurist who would not deny, what foreign govern-
ment which would not repel such a pretension ?” A ‘

In what possible way this language can be made to bear upon the present
inquiry,*Her Majesty’s Government are at a loss to understand.

Sir Robert Phillimore, one of the Judges who agreed with the Lord Chie
Justice in the conclusion that the conviction ought not to stand, was equally careful
to put the consideration of the law governing bays and inland waters out of the
case. He says (page 71):—

“The question as te dominion over portions of the seas inclosed within headlands, or contiguous
shore, such as the King’s Chambers, s not now under consideration.”

The King’s Chambers referred to by Sir Robert Phillimore are themselves well-
known bays or inland waters on the English coast, inclosed within headlands,
8}z;.n]y of them as large or larger at the mouths than are the bays of Miramichi or

aleurs, '

It is confidently claimed by Her Majesty’s Government that the case of the
“ Franconia,” so far from affording any support to the Answer of the United States,
is an authority in favour of the right of Her Majesty to exercise sovereign and
exclusive jurisdiction over all “bays” and other inland waters lying on the coast
of British America, inclosed with headlands, be the distance between such head-
lands what it may. ' ,

A subscquent case directly in point and containing an interpretation of the
very word i the very instrument now under discussion, has been decided by the
Judicial Committee of the Privy Council, the highest Appellate Court in the realm
"in relation to all British Colonial matters, as lately as the 14th February, 1877.
The case is that of The Direct United States Cable Company (Limited), Appel-
lants ~.. The dnglo-American Telegraph Company (Limited) and others Respondents,
reported in the Law Reports Appeal cases, vol. ii, page 394. The suit
was one in which the Respondent Company had obtuained an injunction against the
Appcllant Company restraining them from laying a telegraph cable in Conception
Bay, Newfoundland, and thereby infringing rights granted by the Legislature of
that island to the Respondent Company. The Appellant Company contended that
Conception Bay (which is rather more than twenty miles wide at its mouth and
runs inland between forty and fifty miles) was not British territorial waters, but a
part of the high seas. The buoy and cables complained of were laid within the
bay at a distance of more than three miles from the shore. The contention of the
Respondent Company was not sustained, and the injunction was retained. The
Judgment of the Judicial Committee was delivered by Lord Blackburn, and the
attention of the Commission is directed to the following quotation from the Judg-
ment, which, so far as judicial interpretation can affect that object, must be held to
set the question at rest:— I

“ Before proceeding to discuss the second question, it is desirable to state the facts which
raise it. : o

“ Couception Bay lies on "the eastern side of Newfoundland, between two promontories, the
southern ending at Cape St. Francis, and the northern promontory at Split Point, No-evidence has
been given, nor was any required, as to the configmation and dimensions of the bay, as that was a
matter of which the Court could take judicial notice. ' '

“ On inspection of the Admiralty chart, the following - statement, though not precisely accurate,
seems to their Lordships sufficiently so to enable them to decide the question :— [

“ The bay is a well-marked bay, the distance from the head of the bay to Cape St. Fraacis being
about forty miles, and the distance from the head of the bay to Split Point being about dfty miles.
The average wiilth of the bay is about fifteen miles, but the distance from Cape St. Francis to Split
Point is rather more than twenty iniles. ‘ . ‘ L

“The Appellants have brought and laid a telegraph ceble to a buoy more than thirty wiles within
this bay. The buoy is more tha: three miles from the shore of the bay, and in laying the cable, care
has been taken not at any point to come within three miles of the shore, so as to avoid raising any
question &s to the territorial dominion over the ocean within three miles of the shore. Their Lordships
therefore are not called upon to express any opinion on the qguestions which were recently so much
discussed in the case of the Queen z. Xeyn (the  Franconia’ case). )

“The questicn raised in this case, and to which their Lordships confine their judgment, is as to
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the territorial dominion over a Lay of confizuration and dimensions such as those of Conception Bay
above described. - '

“The few English common luw authorities on this point relate to the questien o3 to where the
boundary of counties ends, and the exclusive juriediction at common law of the Court of Admiralty
begins, which is not precisely the same question as that wnder consideration: but this much is
obvious, that, when it is decided that auy bay or estuary of any particular dimensions is or may be a
part of an English county, and so completely within the realm of England, it is decided that a similar
blz;y or estuary is or may be part of the territorial dominions of the country possessing the adjacent
shore.

“The earliest authority on the subject is t6' be found in the grand abridgement of Fitzherbert,
‘Corone 399, whence it appears that in the S Edward II, in a case in Chancery (the nature and
subject matter of which does mot appeur), Staunton Justice expressed an opinion on the subject.
There are one or two words- in the common printed edition of Iitzherbert which it is not easy to
decipher or trapslate, but subject to that remark this is a translation of the passage: ‘ Nota per
Staunton Justice, that that is not safice [which Lord Coke translates ¢ part’] of the sea where a man can
see what is done from one part of the water and the other, so as to sce from one land to the other;
that the coroner shall come in such case and. perform his office, as well as coming and going .in an
arm of the sea, there where a man cansee from one part of the other of the [a word not deciphered],
that in such a place the country can have conusance, &c.’

“ This is by no means definite, but it is clear Staunton thought some portions of the sea might be
in & county, and within the jurisdiction of the jury of that county, and at that ecarly time, before
cannon were in use, he can have had in his mind no reference to cannon shot.

“ Lord Coke recognizes this authority, 4 Institute, 140, and so does Lord Hale. The latter, in his
Treatise, ‘ De Jure Maris,” part 1, cap. 4, uses this language: ‘ That arm or branch of the sex which
lies within the ‘ fauces terree,’ where & man may reasonably discern between shore and shore, is, or at
least may be, within the body of a county, and thercfore within the jurisdiction of the sheriff or
coroner. Edward II, Corone 399. .

“ Neither of these great authoritics had occasion to apply this doctrine to any particular place, nor to
define what was meant by seeing ordiscerning. 1f it means to see what men are doing, so, for instance,
that eye-witnesses on shore could say who was to blame in a fray on the waters resulting in death,
the distance would be very limited; if to discern what great ships were about, so as to be able to see
their mauceuvres, it would be very much more extensive ; in either sense it is indefinite. - But in
Regina z. Cunningham (Bells C. C. 83}:3t did become necessary to determine whether a particular spot
in the Bristol Chaunel, on which three foreigners on board a forcign ship had committed a crime,
was within the county of Glamorgan, the indictment having, whether necessarily or not, charged the
offence as having been committed in that county.

“The Bristol Channel, it is to be remembered, is an arm of the sea dividing England from Wales.
Into the upper end of this arm of the sea the River Severn flows. Then the arm of the sea lies
between Somersetshire and Glamorganshire, sud afterwards between Devonshire and the counties of
Glamorgan, Carmarthen, and Pembroke. It widens as it descends, and between Port Eynon Head,
" the lowest point of Glamorganshire, and the oppposite shore of Devon, it is wider than Conception
Bay;. between Hartland Point, in Devonshire, aud Pembrokeshire it is much wider. The case
reserved was carefully prepared. It describes the spot where the crime was committed as being in
the Bristol Channel between the Glamorganshire and Somersetshire coasts, and about ten miles or
more from that of Somerset. It negatived the spot being in the River Severn, the mouth of which, it
is stated, was proved to be at King’s Road, higher up the Channel, gnd that was to be taken as the
finding of the jury. It also showed that the spot in question was outside Penarth Head, and could
not therefore te treated as within the smaller bay formed by Penarth Head and Lavernock Point.
And it set out what evidence was given to prove that the spot had been treated as part of the county
of Glamorgan, and the question was stated to be whether the prisoners were properly convicted of
an offence within the county of Glamorgan. The case was much considered, being twice ergued, and
Chief Justice Cockburn delivered judgment, saying, ¢ The only question with whicl it becomes necessary
forus to deal, is, whether the part of the sea on which the vessel was at the time when the offence was
committed, forms part of the body of the county of Glamorgan, and we are of opinion that it does.
The sea in question is part of the Bristol Channel, both shores of which form part of England and
Wales, of the county of Somerset on the one side, and the county of Glamorgan on the other. e
are of opinion that looking at the local situation of this sea, it must be taken to belong to the
counties respectively by the shores of which it is bounded ; and the fact of the Holms, between which and -
the shore of the county of Glamorgan, the place in question, is situated, having always been treated as
part of the parish of Cardiff, and as part of the county of Glamorgan, is a strong illustration of the
principle on which we proceed, namely, that the whole of this inland sea between the counties of
Somerset and Glamorgan, is to be considered as within the counties, by the shores of which its soveral
parts are respectively bounded. We are therefore of opinion that the place in question is within the
body of the county of Glamorgan’ ‘fhe case reserved in Cunningham’s case incidentally-states that
it was about ninety miles from Penarth Roads (where the crime was committed) to the mouth of the
Channel, which points to the headlands in Pembroke, and Hartland Point in Devonshire, as being tho
fauces of that arm of the ses. It wa$ not, however, necessary for the decision of Cunningham’s case
to determine what was the entrance of the Bristol Channel, further than thet it was below the
place where the crime was committed, and though the language used in the Judgraent is such as to
show that the impression of the Court was, that at least the whole of that part of the Channel between
the counties of Somerset and Glamorgan was within those counties, perhaps that was not determined.
But this much was determined, that a place in the sea, out of any river, and where the sea was more
than ten miles wide, was within the county of Glamorgan, and consequently, in every sense of the
words, within the territory of Great Britain, 1t also shows that usage and the mauner in which thay
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pottion of the sea had been trented as being part of the county was waterial, and this was clearly
Lord Hale's opinion as he says, not tiat a bay is part of a county, but only that it may be.

* Pussing from the common law ot England to the general law of nations, as indicated by the text
writers on international jurisprudence, we find an wuiversal agreewent that harbours, estuaries, and
bays, landlocked, belong to the territory of the nation which possesses the shores round thein, but no
agreement as to what is the rule to determine what is “ bay’ for this purpose.

“ It seems generally agreed that where the configuration and dimensious of tho bay are such as to
show that the nation oceupying the adjoining coasts also oceupies the bay, itis part of the territory ;
aud with this idea most of the writers on the subject refer to defensibility from the shore as the
test of nccupation; some suggesting, therefore, a width of one cannon shot from shore to shore, or
three miles; some a cannon shot from each shore, or six miles; somne an arbitrary distance of ten
miles. All of these are rules which, if adopted, would exclude Conception Bay from the territory of
Newfoundland, but also would have excluded from the territory of Great Britain that part of the
Dristol Channel whicl in Recina ». Cunningliam was decided to be in the county of Glamorgun. On
the other hand the diplomatists of the United States, in 1793, claiwed a territorial jwisdiction over
much more extensive bays, and Chauncellor Kent in his commentaries, though by no means giving
the weight of his authority to this claim, gives some reasons for not considering it altogether
unreasonable. )

“Tt does not appear to their Lordships that jurists and text writers ave agreed what are the rules
as to dimensions and configmrations, which, apart {rem other considerations, world lead to the con-
clusion that a bay is ov is not a part of the territory of the State possessing the adjoining coasts ; and
it has never, that they can find, been made the zround of auy judicial determination. If it were
necessary in this case to lay down a rule, the diffieulty of the task would not deter their Lordships
from attempting Lo fulfil it. Dut in their opinion it is not necessary so to do. Tt scems to them that,
in point of fact, the British Governument has for a long period exercised dominion over this bay, and
that their claim has been acquiesced in by other nations, so as to show that the bay has heen for a
long time oceunpied exclusively by Great Britain, o circwnstance which in the tribunals of any country
would be very important. And, moreover (whick in a British tribunal is conclusive), the British
Legislature has by Acts of Parliunent declaved it to be part of the British territory, and part of the
country made subject to the Legislature of Newfoundland.

“7T'o establish this proposition it is not necessary to go further back than to the 59 Geo. 11T, c. 38,
passed in 1§19, now nearly sixty years ago. .

“'There wasa Convention made in 1818 hetween the United States and Great Britain, relating to the
fisheries of Labrador, Newfoundland, and His Majesty’s other pussessiong in North America, by which
it was agrecd that the fishermen of the United States should lgwve the right to fish on part of the
coasts (not including the part of the Island of Newfoundlind on which Conception Bay lies), and
should not enter any ‘bays’ in any pat of the coast, uxcept for the purposes of shelter snd repairing
damages, und purchasing wood, and obtaining water, and no other pwrposes whatever. It seems
impossible to douht that tlis Convention applicd to all bays, whether large or small, on that coast, and
cousequently to Conception Bay. It is true that the Convention would only bind the two nations
who were parties to it, and, consequently, that though a strong assertion of ownership on the part
of Great Britain, acquiesced in by so powerful @ State as the United States, the Convention though
weighty is not deeisive.”

The meaning of the word “bay” being settled, what therefore did the Unite
States renounce, when they renounced the right to take fish within three marine
miles of any of the cousts, bays, harbours, and crecks ? )

It is admitted they could not take fish within three marine miles of the coast.
It has been shown that they could not fish in the bay. Some right or privilege
oatside the bay is thercfore renounced. But how far outside? The distance Is
expressly given—three marine miles.

But from what point is this distance to be measured. Not from the shore or
coast, for that construction would render the word * bay” superfiuous. If any
place within the bay had been intended, the Treaty would have said so. The
entrance of the bay must therefore be the point whence the three miles are to be
measured. The entrance is defined by the line drawn from headland to headland,
and the three miles must be measured scawards from that line which defines and
marks the sea limit of the bays, as a corresponding three miles are to be measured
from the line or boundary of the shore. '

This restriction not to fish within threc marine miles of any bay, is of
importance in considering the whole argument of the Unitéd States.

The resirictions are, fishing in and within three miles of any bay. They are
quite distinct in sense and wording. That the United States’ fishermen might not -
enter any.bay for the purpese of fishing, is made quite distinct by the permission
given to enter such bays for other specilied purposes; and when the further
restriction is added that they are not to take fish wn_thm three marine miles ol any
bay, the conclusion is incvitable that by the Con\'cntlon_ of 1818, the United States’
fishermen were excluded from fishing within three marine miles of the entrance of
or line drawn across from the headlands which form the bay,

(IR
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APPENDIX J.

SPEECHES OF COUNSEL BEFORE THE HALIFAX COMMISSION.

I.

AT the fifth Conference, held on the 31st July, 1877, on the conclusion of the
reading of the “Case of Her Majesty’s Government;” the ‘‘Answer of the
United States;” and the *Keply of Her Majesty’s Government ;” -

Mr. Thomson said :—This, your Excellency, and your Honours, is the ¢Case o’i:
Great Britain;” the * Answer of the United States ” to this Case, and the .“Reply.
The issues are plain, and are not, 1 apprehend, to be misunderstood. I think 1 may
not be presumptuous in saying on the part of Her Majesty’s Government, that we feel
these issues arc trusted for adjudication and decision to able and _nnpm:ttal
hands, and if it shall happen, as I hope it may, that the result of your deliberations
in this case may be the basis upon which future and more lasting ncgotiations may
be entered into, and so a source of continued national and local irritation be entirely
removed, then I think I may fairly say to your Excellency and your Honours, that
you will have acquired no unenviable and no unimportant place in the history of your
times, and 1 am quite satisfied that you will have earned by your labours the
lasting gratitude of two great peoples. :

—

II.

At the twenty-ffth Conference, held on the 28th day of August, 1877,
Mr. Trescot, on behalf of the Government of the United States, made the following
application :— :

Mr. President and Gentlemen of the Commission :— .
- As the time is now approaching when the evidence in support of the British
Case will be closed, and we will be requested to open the testimony in behalf of the
United States, we would ask leave to make a slight change in the order of our
proceeding as. it has been at present arranged. ' L
‘According to the present arrangement, it will be our duty to open our case, 11
advance of the testimony, by laving before you the general scheme of our argument,
and indicating the points upon which evidence will be submiitted in its support.
The character of the testimony which has been now submitted in support of
the British Case, and the tenor of that which we will offer (as may be inferred from
the evidence of the two witnesses whom we were allowed to examine out of order),
have impressed us with the conviction that a practical discussion of the real issues
will be more certainly secured, and the time and patience of thc Commission will be
more wisely economized, if we are allowed to submit such views as it'may be ‘our
duty to maintain at the close, instead of in advance of the examination of Rl“tness:es.
-~ As we understand the wish of both Governments to be that the whole discussion
should be as frank and full as possible, it has occurred to us that you nmight be
disposed to allow us to adopt such an arrangement as would, in our judginent, best
enable us to lay before you a complete presentinent of the opinions of the Govern-
ment we represent. And we feel more assured in that opinion, as this privilege
deprives counsel on the other side of no-advantage which they now possess. For,
beside' the right to reply to the printed argument which they now_bave, we weuld
of course expect that they would also be allowed the right of oral reply, if they
desired to exercise it. C e e e .
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An.opegﬁng speech is not necessary, as the counsel on the other side have
shown, but it would be obviously improper to submit this case without a careful
review of the testimony which will have been offered on both sides; and this can be
done with much more convenience and thoroughness by an oral speech than by a
written argument. To say all that it may be our duty to say, in a printed
argument, would be impossible, without swelling it into a volume of unreadable
proportions.

It is our purpose to make the printed argument a complete but concise
summary of the contention, a clear statement of the principles involved, and the
authorities referred to, accompanied by an analysis of the leading facts of the
testimony. This we can do, so as to make it an efficient help to you in your
own examinations of the case, if we are not compelled to overload it with all the
discussion which the evidence and the case itself suggest, but which we could
sufficigntly dispose of in oral argument.

We would therefore request permission so to distribute the argument on our
side as to have the opportunity of submitting our views orally, upon full comparison
of all the testimony taken. It is no small inducement to make this request, that we
believe that upon the close of the testimony we will be able to dispense with much
argument which we can scarcely avoid in the present imperfect condition of the
testimony. -

Respectfully, '
(Signed) RICHARD H. DANA,
WM. HENRY TRESCOT, :
Counsel for Unsted States.

M. Foster said.—As the motion just made involves a departure from the course of
procedure adopted by the Commission, to which I assented, itis proper that I should
say a few words in reference to it. At the time the rules were adopted, the Commis-
sion certainly cannot forget the position in which I found myself placed. Contrary to
my own cxpectations, and to the expectations of my Government, the Commissioners
decided to allow the active participation in the conduct of the case of five counsel,
on behalf of the five Maritime Provinces.” I came here expecting to meet only the
Agent of the British Government, and suddenly found [ was also to meet five
leaders of the bar, from the five Provinces. 1 felt it important not to have five
closing . arguments against me. Now that there are counsel here to represent
the United States as woll as the British Government, it seems to me reasonable that
such a modification of the rules should be made as will permit the services of the
counsel who have been brought here in consequence of the decision of the
Commission, to be made available to the greatest extent. While [ should have
been quite content to have discussed this matter in writing with the British Agent,
finding that | had to meet five counsel, my Government has bcen obliged to send
counsel here, and it seems desirable that we should be able to use them in the most
eficient way. L P .

Then, again, the evidence has assumed a very wide range, and is manifestly
going to be conflicting to the last degree, upon some of ike points, notably as to what
proportion of the mackerel taken by the American fishermen in British waters is
taken within three miles of the shore. On that subject there is going to.be a very
great conflict of evidence. I don’t believe that such a.question can be satisfactorily
discussed, either in advance of the reception of the testimony, or in writing after it
is all in. 1t'involves so much detail that the writing, if laid before you, would swell
£0 a bulk that would be altogether unreasonable. I therefore very strongly concur
in the application that has been made. A ‘ . o

Mr. Doutre suggested that the British counsel should have time to consider the
matter before replying. =~ e _

Mr. Foster concurred, and said that was the reason the application and the
grounds of it bad been put in writing. . L g

At the Conferénce held on. Wednesday, August 28, 1877.

Mr. Thomson.—An application was yesterday made to the Commission. I
was not present at the time, but I have seen tbe written proposition, and
I vnderstand that it was an application made to your Excellency and your
Honours for the purpose of altering the rules. On behalf of Her Majesty’s
Government—[ am also now speaking the mind of the Minister of Marine

[280] z
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—I .may say that these rules have been solemnly entered into. We have
acted upon them from the commencement to the end so far as we have gone,
but still we have no desire that our friends on the other side should bhe deprived
of any right which they think they ought fairly to have, in order to bring
their case before this tribunal. We, liowever, certainly deprecate any alteration
of the rules, and we feel that we are just in this position: during all this time that
we have been examining our witnesses, we did so under the idea that the rules
would remain as they wereengrossed. It is important, we think, in such an inquiry
as this, that these rules should be rigidly adhered to, unless there be some very
important reason why they should be deviated from. 1 confess, speaking for
myself, that T hardly see the force of the reasons advanced in favour of the proposed
change on behalf of the United States’ Government. They say that their arguments,
if placed on paper, would be so bulky as to fill a large volume. Possibly that may
be so; but still that is rather more complimentary to their powers of discursiveness
than anything else, and they accompany this expression of opinion with the
statement that they wish to be heard orally at great length, 1 presume that this
will all be reported by the short-hand writers, and in the shape of a lengthy volume
it will meet the eyes of the Commissioners, so I do not see how this bulky volume is
in any way to be cscaped. Nevertheless, as I said before, we are not desirous to
object te our friends on the other side taking this course, in order to fairly bring
the merits of their case before the tribunal, if they so think fit. We therefo reare
willing that they shall, if they please, be heard orally at the close of the evidence on
both sides, but we submit, and we trust that in this respect there can be no difference
of opinion, that your Excellency and your Honours will not make any deviation from
the rule which requires our friends an the opposite side, at the close of their case, to
file their written argument, if they intend at all so to do. We contend that it
would be entircly at variance with the whole spirit with which this inquiry bas
been conducted, that they should, after making their speech, call upon usif we
please to make a speech in answer—that we should make it—and that they then should
file their written arguments.. Such a course would wholly displace the position which
we occupy before this tribunal. Great Britain stands here as the plaintiff, and the
ordinary rule in Courts of Common Law is this:—That the plaintiff, after a
short opening of his case, calls witnesses, as we have, and at the close of the
plaintiff’s case, the defendant, after a short opening of his case, also calls witnesses;
the respective counsel for the defendant and thz plaintiff then mmake their closing
arguments, after which the case is submitted to the jury by the judge. This is the
course followed ; and therefore, while we are willing, if it is really thought necessary
by my learned friends so to proceed, that they shall have the right to close their
case by arguments in writing, or verbally and in writing; yet if they close verbally,
and then wish to put in a written argument, that must be done at once; and we,
if we so please, will then answer them verbally or in writing, aus we like, or in both
ways. 1 confess, speaking from the stand-point of counsel, that so far as I have a
voice in the matter, I rather reluctantly agree to this, because I think that these
rules were formally framed ; and in reality the proposition that the case should be
conducted by written argument came from the learned Agent of the United States,
if T understand rightly, and we acceded to it, and entirely on that basis we have
conducted the whole of our case. Still I sayv again, that we will meet our friends
half-way. ‘
Mr. Trescot. —1 suggest that my friend’s proposition is an attempt at meeting
hy proceeding half-way in different directions; the trouble is that our halt-ways do
not meet at all I am not sure that T understood my friend exactly, but as I under-
stand him, he claims the right of two replies; that is the right to reply to our oral
argument, and then the right to reply to the printed argument, to which we have
no ohjection. '
Mr. Thomson.—1 said we would reply to your two arguments, oral and written.
Mr. Trescot. --1f you mean that we arc to make an-oral~argument, and that if
you do not want to malke an oral argument you shall not be obliged to do so, I have
no objection. ‘ ’
Mr. Thomson.—I suppose that we will excrcise our pleasure regarding that
matter. ' . :
Mr. Trescot.—If we make an oral argument, they have the right to reply. If,
then, we give a orinted argument they have the same right to file a printed argu-
ment in reply—their relation to us in the case is preserved throughout, My friend
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refers to the character of the case, and taking into consideration not only the
character of the case; but of the parties, of the Court before which we are, I may
even venture to say of the counsel engaged, I do not think we ought to proceed in
the spirit of a Nisi Prius trial. Your judgment certainly cannot be prejudiced by
a full and frank discussion. Our purpose is to save time and labour. We propose
orally to discuss this subject before you with a frankness and freedom that we
cannot do in writing, and then to put in a printed summary, giving coursel on the
other side the right to put in the final one. ~ Surely my friend does not want us to
adopt his suggestion, becausc he wants to say something at the last moment to
which we will not have opportunity to reply. There cannot be anything of a
mystery in an argument like this. "We all now understand what are the issues
which are before us. We only want to discuss them with perfect frankness and
fulness, so that everything that is to be said on the case may be said. I want this
case to be so argued, both in spirit and fact, that whatever the award may be, and
whoever is called upon to submit to an adverse decision, they will be satisfied,
havipg obtained the fullest possible hearing on the subject. T want to secure no
advantage over my friends on the other side, and I do not believe that they desire
to have any advantage over us; if they will allow me to borrow an illustration from
the language of their witness, we do not wish to “lee-bow’® them. ‘But 1 think
that my learned friend is sacrificing himself to a sort of technical superstition for
the word “reply.” In this case there is nothing mysterious, and no necessity
exists in regard to having the last word. We are willing to lay our whole argu-
‘ment before the Cominission, and then to let them reply to it, if they so wish, but if
“they do not choose to do it, we do not intend to compel them to reply; and it is
perfectly in their power to effect themselves what they propose, by declining to
reply to our oral argument, and confining themselves to their final argument. 1say
frankly, I would regret such a decision very much. 'We wish to know their case as
they regard it, and without depriving them at all of their right to reply, to have a
frank, full, straightforward, and manly discussion of the whole question. [ have
always thought that the fairest manner for submitting a case is followed hefore our
Supreme Court. Both parties put in their printed arguments, bringing them
within the common knowledge of each party before the Court, and then they are
allowed to comment on these arguments as they please.

My, Thomson.—1 agree with Mr. Trescot that this cause has not to be tried as
one at Nisi Prius; we do not want Nisi Prius rules here, but we want the broad
principle understood, that Great Britain in this case is the plaintiff, and as such she is
first to be heard, and last to be heard. A great advantage is obtained by the United
States by hearing our case first, and for this very simple reason, during the whole
time our evidence is being given before this Court, they can be preparing their
witnesses to meet it. ' :

There is always this advantage given to the defendant in every casc. He has

the privilege of hearing the plaintifi’s testimony, and during the time the testimony
is being given, he has the opportunity of preparing his answer. On the other hand,
when ‘the plaintiff comes to close the case, if there be an advantage in having the
last word, the plaintiff has it. So the advantages are about balanced. A ¢ frank”
discussion, underthe proposition submitted by the counsel for the United States, simply
means that the United States would get entirely the advantage in this cause.
There is not the slightest desirc on the part of the British Government, or on the
part of the Canadian Government, represented here by the Minister of Marine, that
one single fact should be kept back or forced out as against the United States, on
the contrary that they shall have the fuilest opportunity of being heard, but we
submit that not only the rules solemnly adopted by this Tribunal, but the rules
which govern the trial of ordinary causes should not be departed from. We have
given way a great deal, when we are willing to allow our learned friends who
represent the United States, to take the course they propose to this extent: that
they shall make their oral speeches if they choose to do so, and if they choose, in
addition, to put in a written argument, well and good, but they must do it at once,
and that, if we please, we shall answer their written argument and speeches, orally,
and by written argument, or by one of those modes only. We ought not to be
asked to yield more. ' .
" Mr. Dana—Your Excellency and your Honours : From all the experience I have
‘had in the trial of canses, where there has been examination of witnesses, it appears
to me t|o be Ithe best course to argue the facts of the case after the facts have been put
= ]280 : o S ‘
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.. Such is the practice in the United States, and | presume in Canada. This
seems n simple proposition: that the time to argue upon the facts to affect. the
minds of those who have. to judge and determine, should be when it is fully ascer-
tained what all the evidence is, and it is always dangerous, often inconvenient, and
always illogical, to argue upon supposed, assumed, suppositious, hypothetical testi-
.mony, which may never come before the Court. .. . S L
I suppose your Excellency and your Honours understand my objection. It is
to a rule which permits that when .the plaintiff has put in all his evidence, and the
witnesses have been cross-examined, the defendant’s counsel may rise.and -state
what he is instructed will be the testimony, what he supposes or assumes will be
the testimony on his side, and then. to make an argument upon that testimony,
assumed and hypothetical as it is, and to contrast it with the testimony. of the.
plaintiff, and deliver his mind fully and finally on the subject. This is dangerous
and utterly unsatisfactory. Consequently in the United . States, and I presume in
the Dominion, the argument is made after it is known what the testimony is, because
the plaintift’s counsel in an ordinary cause, or the counsel representing the Govern-
ment here, may rise with full belief that it will be in his power to place the case in
a certain position by his testimony, but it may turn out that he will be disappointed
in his testimony, that the witnesses have not said all he expected, and that the
cross-examination reduced or altered the testimony. But there is another reason.
When :the defendant has put in his entire case there is the right- of rebuttal
possessed by the plaintiff, and the rebutting testimony may produce effects which
the defendant’s counsel had no reason to anticipate, and which, without directly
contradicting his testimony, may place it in a new light. . So I think every person
will see, and [ am quite surc this tribunal will see, it would be wasting time for us.
to attempt to impress by argument, comparison, and illustration, the. effect of
testimony which has not been put in. .Now, when we speak of opening. the case for
the plaintiff or defendant, we do not mean arguing the case. On the contrary, an
argument is not allowed by our practice in opening a case. All you.can ever doin -
opening a case is to state very generally what kind of testimony you expect to
produce, what you think will be the effect of it, and the positions of law to which
that evidence is to be applied—mere signals of what is expected to be done. If, in
opening a case, counsel attempts to say anything about the evidence put in on the
other side, and argue on the character or etfect of his own testimony, he is stopped,
because he is arguing.’ : ' ‘ L
Now if I recollect the rules of the Commission, there is a provision, not that the

British counsel should argue the case upon supposed testimony, but that they
should open their case and put in their testimony ; then, not that we should argue
upon their testimony, and our supposed testimony, but that we should open.our case
by merely explaining what evidence is expected, and when all the testimony should
be in, rebutting testimony included, then there was to he a complete printed argu-
ment on the testimouny, the points of Jaw, and everything connected with the case.
The learned counsel for the Crown thought, wisely, no doubt, that it was not worth
while to have an opening at all, and they did not make one. Now, your Honours
might have said, “ We wish you would open your case, because we will better
understand the testimony as it comes in, and know how to apply it, and also the
counsel of the United States will have a better opportunity to understand your case
from the first, and be better able to cross-examine witnesses, and adopt what course
they may see fit with better intelligence of your position.” But the learned counsel
for the British Government made no opening, and of that we made no complaint.
Now, we are very much in the same position they were in then, only we have a
much stronger reason than they had. ‘ Co

- By this time, an opening, technically speaking, is not necessary. . If the British
counsel .thought it was not necessary three weeks ago, it is much less necessary
now, because this tribunal understands the main points taken on each side, and. has
a general view of the manner in which each side expects to meet them by testimony.
As the counsel on the other side did not open the cas€, theywould surely not think
of maintaining that we should now open ours. We propose, as-soon as they have
councluded their evidence, to begin on our evidence. If this tribunal, or any member
of it, should ask that, before we proceed to put in any testimony, we should make-
any explandtion, we are quite ready to do it, or if the counsel for the Crown should
so desire, we are ready to do it. For ourselves, we do not propose to do so, but to
go directly on with the testimony. We will then be on the same terms, neither side
having-opened, neither thinking an obening necessary or desirable. ‘We shall then
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proceed with our testimony until it is completed ; the. rebuttal testimony will then
be put in by the British counsel, and it is not until the rebuttal testimony is com--
pleted that this tribunal can be supposed to know on what facts it is to. proceed.
Now, do your Honours' think it is desirable to have an argument before you know .
on what facts you are to proceed? All the facts having been placed. before the
tribunal, then is the time to argue the question. Co e
It may be said by the learned counsel that what I have so far.stated is -
unnecessary, because they don’t mean to compel us to open. But I think your
Honours will see it-is well to understand in advance what is meant by an opening
and an argument. When the whole of-the evidence is before. the tribunal, then
comes the question—in what form can . the counsel for the respective Governments
most beneficially to themselves, to their opponents, and—what is most important—to.
the tribunal that has the weighty responsibility of determining. the case, present:all
the facts and the principles of law and policy to which they are applicable? 'What-
ever mode will do that best is the one we ought to adopt. - We, the Agent of the
United States, and the two United States’ counsel, have made up our. minds that it
will be more satisfactory to the tribunal that has the judgment of the case, quite :as-
fair to the opposite side, much more satisfactory to us, and more just to.the United :
States; that the course which we propose should be taken. The only question is
whether the course we propose should be adopted, or the course .proposed by the
counsel for the Crown in amendment thereto. They seem to see that after the
examination of witnesses and reading of affidavits, extending over a long period, an
oral argument is advantageous ; at all events they do not object to our making
one. [t is advantageous because it can be done always with more effect. 1 do not
mean more clfect as respects the person who delivers the argument, but more effect
on the course of justice, than a printed argument. When an oral argument is
delivered, any member of the Court who thinks the counsel is passing from- a point
without making it perfectly clear, can ask for an explanation. We desire that this
tribunal shall have an opportunity to ask, at any time.during the argument, for an
explanation, if any explanation is needed. It is, moreover, a hardship to those who
hand in a printed argument to be left in uncertainty as to whether further expla-
nations may be necessary. [ therefore think the experience of all engaged. in
ascertaining truth by means of witnesses and arguments, shows that there should
be an oral argument, if possible, on the testimony and such of the principles. of law
as are to be affected by it. ' R
In this case it seems to be thought expedient alsc to have a printed argument.
Perhaps it may be ; but if it should be given up by both sides we do not object.
If there is an oral argument only, and no printed argument, we shall be more
careful in our oral argument to examine into all questions of law. If there is.to be.
also a written argument, the oral argument would be confined more to the facts.
Now, your Honours, our suggestion is that we shall, as the defendant always does,
when the evidence closes, argue the facts with such reference to principles as may
be thought expedient. When that is done, it is the plaintifi’s time to reply orally.
The briefs are a different thing, the printed arguments are a different thing. 1ln a
great case like this, a gquestion between the two greatest maritime Powers. of
the world, and entrusted to three gentlemen with absolute power over it, whatever
will best tend to enable each side to understand the other fully, at the time when it
is necessary to understand them, is for the benefit of justice. 'When we have made
our oral argument, the counsel for the Crown will make their oral argument.  If
they-choose to waive the privilege of making that oral argument, if they think their
policy will be best subserved by making. neither an opening nor a closing oral
argument, which we cannot compel them to do, and by hearing all we can possibly
say before their mouths are opened, and to have their only speeches made after our
mouths are closed—if that is their view of policy, I should like to know whether the
Agent of the Crown here tacitly gives his consent to such a course of procedure;
that is, that the American side shall be obliged to put in both:its oral argument
and its printed argument, when the other side has put in‘nothing, and then have an
opportunity to close upon us without onr knowing from.their lips anything what-
ever. We have had what is called the British Case; and what is called the American
Case. But they are simply in the nature of pleadings. - They do not go into the
testimony, they do not argue the facts of the testimony, they do not. state what the
‘testimony is to be; they are of a general character, and in no- sense arguments.
I think this tribunal will agree with me on that poirt. - o
- In regard to the amendment proposed by the other si.de,‘b_.y‘whi.(:h‘ we yvi_l_l, he
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.compelled to put in our printed argument the mement we close our'oral argument,
I-will suggest to your Honours some objections to it. One objection is that we
shall have to prepare our printed argument before we begin to speak.. Would ot
that be « ridiculous position in which to place counsel? They would have to
prepare and print a full argument, and then come into Court and make an oral «
argument, and then hand in the printed argument. 1 hardly know fow'l could
proceed with such an undertaking as that. But a stronger objection is'this: They
claim the right, under their amendment, to make an oral argument, az well.zs a
printed argument, after we are through. So they are not going to open ther
mouths, and wo shall not have the henefit of hearing anything from them in this
case until our pieces are discharged and our ammunition exhausted, 1t is then the
battle is to begin on the side of the Crown. Now your Honours will see that it
comes right down to this: We propose that first an oral argument should be made
‘on the testimony. Counsel on the other side agree that an oral argument on the
testimony is a good thing; at all events, they do not object that there is anything
unreasonable ‘in having the arguments on the facts postponed till the facts are
known. The only question, then, is this : Shall there be first an oral argument by
the American side, and then an oral argument for the Crown, if the counsel for the
Crown desire it, and then our printed argument to be followed by their printed
reply ; or shall we be compelled to put in both arguments, before hearing anything
from them.

The counsel for the Crown may rise and say they don’t intend to make any
oral argument, and thereby retain all the benefit of a policy of secresy, and then it
would be our duty to put in a printed argument. They can force us to this by
simply declining to make an oral argument. Then they would come in with a
printed argument which would be the firal argument. Nothing we have proposed or
can propose can prevent the counsel for the Crown having the closing words,
because if our suggestion is adopted,—first we will make an oral argument, then
they may rise and say they do not wish to make one, then we must put in a printed
argument, and then they will close with a printed argument, only they cannot get
the advantage of refusing to make an oral argument at its proper time, and make
it afterwards, out of time. Their own proposition, on the other hand, 1s this: that
they shall not be required to make an oral argument after we have closed ours, but
shall have the right to transfer that oral argument from the stage immediately
after ours, until the United States’ counsel have finished their oral argument and
put in their printed final’ argument. Then the counsel for the Crown can argue
corally on all the testimony, and in addition putin their printed argument. The
result, therefore, your Honours, would be that you yourselves would be placed under
a disadvantage. ~ You will hear our argument under a disadvantage; you will
always be obliged to say yourselves— The American counsel have given us a
printed argument, but we cannot expect to find in it adequate replies to arguments
they never heard.” ~ ,

All the learned counsel on the side of the Crown have been able to say is—“We
have submitted the case of Her Majesty’s Government, and they have our case.”
I have reminded your Honours what these cases are. Then as to the briefs. We
put in a brief six weeks ago, and we were to have to have a brief from the counsel
for the Crown, but we have not seen it yet, I suppose owing to the fault of the printers.
‘That brief will not be a brief on our testimony; that, I suppose, I may assume.

Mr, Ford.—Yes. '

Mr. Dana—Therefore, as far as the facts are concerned, that brief can be of no
use, and the orginal Case of Her Majesty’s Government will also be of no use to us.
1 hope your Excellency and your Honours will fully understand we consider an
opportunity to argue the facts as of very great value to the United States, and we
assume you consider it af all events your duty—how much value you may attach
to it I cannot say—to give' counsel the fullest opportunity to argue the facts with
the knowledge of two things: First, what the facts are, and, second, how our
opponents propose to use and treat them. / : N
- Now, it seems to me that the most common justice requires that the result
should not be, that before we file our final printed argument, and leave this Court
‘and this part of the world, and return to our several homes, having done all we
‘could do under the circumstances, we should not have heard by the ear or read by
the eye, one word that would explain to us what the counsel for the Crown think of
our testimony or of their own, how they mean (o use it, to what points they mean
to apply it, wha illustrations they mean to use, That will be opr position if the
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proposal of the counsel for the Crown should be adopted. . If we are forced into that
position by the counsel on the other side refusing to make an oral argument, we
cannot help it; but T hope this tribunal will not give that; course its sanction in
advance, and so compel the result that we mustopen everything, and they nothing.
The adoption of our proposal would be of very great advantage to us. I am not
defending myself against a charge of trying to get an undue advantage, for under
no possible construction of our proposed rule would it give us any advantage,
except the opportunity to know fully what is the case on the other side, and if that
is an advantage, it is a just advantage; but I wish to say that I am quite confident
the learned counsel have not fully considered the position in which they place
themsclves, us, and the members of this Court, by the amendment they propose
to-day. And it would give me great gratification to see them rise and withdraw it
and say, “ You may make your arguments on the facts orally when they are placed
before the tribuual; we will then consider -whether we wish to make an oral
argument or not; if we do not, you will never know our views; if we do, you will
get such knowledge as we see fit to disclose. Then you may put in your printed
argument, and we will have the opportunity of putting in our printed closing
argument, which ends all, unless the Court should intervene, and think the other
side should have a reply, because some new points were made.” .
That power, of course, is possessed by the tribunal, and no doubt will be fairly
administered. But I do not like to take my seat until I feel I have impressed on
the Agent and learned counsel for the Crown the fact that, if we are compelled to
make both our arguments before they are called upon to make any observations,
and before we have heard what course they are going to talke, it will be a very great
disadvantage to us, especially when we consider they will be in possession of all we
propose to say on Lhe subject of the testimony and the facts. Now the view which
the learned counsel for the Crown may take of certain facts may be one that has not
occurred to us. The illustrations they may furnish, and the manuner in which they
may deal with the various witnesses, are matters regarding which we have not the
prescience absolutely to know. We have got, however, to make our oral argument
without having this knowledge; but if our proposal is adopted, we have at least
the power of answering the other side in our printed argument. So it seems to me
fair that before we put'in our second argument we should have heard.their first.
I am quite sure this tribunal will feel, and never cease to feel, while you are
discharging your present duties and afterwards, if the amendment is adopted -and
the counsel of the United States compelled to deliver their arguments, written and
oral, before the Crown had given us any idea of their views of the facts, how they
mean to apply them to your Honours’ minds—that this, though fairly intended,
- is not fair, and you will say—* We find so much in the final argument of the couasel
for the Crown on the testimoay, which evidently was not foreseen by 'the. counsel
for the United States in making their argument, that, to give them an opportunity
to reply, we must call them back.” ' .,
We do not desire that, and your Honours do not desire it. As the learned
counsel on the other side do not object to our proposition in itself, but are willing to
accept it upon a single condition, which condition would operate as I have shown,
I trust your Honours will say you cannot impose that condition upon us.. I do nog
hesitate to say, although my learned friend, the Agent of the United States, is alone
responsible for the course to be taken by the Government, we could not accept it,
and we would withdraw the proposal altogether. Then we would either have to
proceed with our testimony, or make an argument in advance on hypothetical
testimony. Therefore, the proposition of the Crown, unless forced upon us, which
I have no idea will be done, will be declined by us, and we fall back on our own
proposition. I nced not remind your Honours that it gives the counsel of the
Crown the opportunity of declining to make an oral argument, nevertheless I think
it would be in the interest, I will not say of counsel, or of my own country, but of
international justice, that they should let us know, before we submit our final printed
argument, what they propose to say about the facts of the case. ;
Mr. Thomson.—A great deal of Mr. Dana’s argument, and it really was the chiet
argument, was not in reply to what I had tosay in regard to the motion; in a great
deal of what he said I agree with him. I deprecate as he does arguing on hypo-
thetical evidence. Such is not the practice in the United States, or in our own Couits.
Who asks that the American counsel in this case shall argue on hypothetical
evidence? Who asks that they shall be heard, either orally or on paper, on a mere
hypothesis ? Every fact and circumstance material to the case, both on the part of
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Her Majesty’s Government and the United States, I assume, will have been: pre-
sented before the counsel on the other side close tneir case. Then the counsel for
the United States, as defendants in this case, will make their arguments, either
orally or on paper, just as it seems best to them, supporting their own views of the
case, and we, as counsel for Great Britain, will present to the Court our arguments
n answer to the arguments which they have adduced in support of their case. It
was perfectly idle for Mr. Dana to have taken up so much time in arguing that they
would be called on a mere hypothesis. Is it not idle to say to your Excellency and
Honours, that you do not know what the case is about? Do we not all know what
the points in issue are; do we not all see them ? So well do the learned counsel see
them that they absolutely declare they do not intend to open the case—that it is
wholly unnecessary, as the Court now understands every single view that is likely
to be put forvard. So they will understand, at the end of our case, every fact put .
forward by the British Government.” - 4 '

The points are salient and plain, and ave understood thoroughly by the Agents
and .counsel of Her Majesty and of the United States. How, then, can it be’said
there is any hypothesis at all? My learned friend (Mr. Dana) says 1 am asking
that an amendment to the rules should be adopted. I am not. .So far from that,
the United States are coming in at this late stage of the proceedings, and asking for
an amendment of rules that were made in their present form, not merely by consent
of, but I believe at the instance of the learned Agent of the United States. Can it,
then, be said we are asking for any amendment to be made. They arc asking as a
favour that the Court shall lay its hands on its own rules,—rules made at the
instance (and in the form they now are) of the American Agent. They are asking
that as a favour, and at the instance of Her Majesty’s Government, and with the
consent of the Minister of Marine, I come forward and say on behalf of the two
Governments that they are- quite willing so far to depart from these rules as to
consent to an oral argument, if the United States’ counsel think it is any advantage
to have one, though the Government I represent can see no such advantage.

I can understand that a jury may be led away from justice by specious argu-
ments, but I apprehend that this tribunal will not be swayed by any such meauos,
and that the epitomised statement of facts given by witnesses will have more effect
than all the eloguence of the counsel on the other side. If the case is to be decided
by the eloquence displayed in the oral arguments, then I admit that Her Majesty’s
Government would stand at great disadvantage, but I do not think that eloquence
will have a feather's weight in this case. I desire the Court to understand distinctly
that this is a motion made by the counsel of the United States to have the rules
altered, and [ come forward, for Her Majesty’s Agent and the Minister of Marine,
to state we are willing it shall be done as they wish, provided always they don’t, in
getting an inch, take an ell. They will have, if they think it is an advantage, the
right to make a closing speech, but must immediately afterwards put in their
closing printed argument. They are simply to support their own case. We are,
then, simply called on to answer the case and argument in support of the speech
they pui forward, and nothing else. Not one principle of ordinary justice will be
infringed or departed from. In conclusion, I must confess I cannot help feeling a
little surprised at the manner in which Mr. Dana submitted the motion, for he put
it in an almost threatening manner to the tribunal, that if it was not acceded to, the
counsel for the United States would withdraw the proposition altogether. That is
not the usual mode in which a favour is asked by counsel before a tribunal.

Mr., Foster—1 think I am entitled to a few words in reply. -If the learned
counsel (Mr. Thomson) had been present yesterday afternoon when I made the
explanation which accompanied Mr. Trescot’s motion, I think he would not have
made the observations which:he has made. This is what I said: WhenI.came
here I found myself met suddenly by five of the most eminent-gentlemen who could
be selected from the five maritime provinces, and, contrary to the expectations of
myself and my Government, they were to be admitted to take charge of this case,
and they were assisted by a very eminent  lawyer, now Minister of Marine, who is
spoken of by counsel as-having largely the conduct of this case. ‘I alone, a stranger
in a strange land, having no reason to suppose counsel would be brought here to
assist me, found myself, I 'say, by the unexpected decision of the Commissioners,
placed in such a position that, instead of meeting the British Agent I had to meet
the British Agent, the Minister of Marine, and five counsel. Now, to avoid five
closing oral arguments against one, I was well content with the original arrange- -
ment of the rules. But the rules provided that they might be.changed if in the
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“course qf the' proceedings-the Commissioners saw fit to alter them; and as to our
application. being’an application for afavour- eitlier' from: our ‘opponents or-the.
Commissicners, it is no such:thing. - It is an ‘application- to- your sense - of justice.
Before: a- judicial tribupal there are no such things as favours. Decisionsgo-upon
the ground of right and justice, and especially so'in regard to-a Treaty:: Under the
‘oath which the Commissioners have taken, equity and justice are made the standard
of all their proceedings.: Now, how are we placed? ~ We have, in the first place;'a
much greater mass of testimony than. I anticipated, or any of you anticipated, I
presume. In the next place, we are on the eve of a much greater conflict of: testi-
mony than I anticipated ; we see that very plainly. Then again, from prudential
considerations, counsel on the other side saw fit not to-open their case. - It was ‘a
grievous disappointment to me ; I could not help myself, as [ saw at the time,:and
‘5o said nothing. - But it was a great disappointment to find they did not’ think fit,
in their opening, to explain the views they intended to enunciate.” As the testimony
has gone forward for more than a month, it has become obvious to all of us that in
a printed argument, prepared within ten days’ time, and compressed within -the
‘necessary limits of a printed argument, we cannot examine-this testimony,’and
cannot render the tribunal the assistance they have a right to expect’ from counsel.
It is, therefore, proposed that, instead of making opening oral arguments; which
obviously would be quite inadequate, we should have the opportunity of making
closing oral arguments, to be replied to by the British counsel, and then that the
printed arguments should follow, giving them the reply then also. Whatever we
do, we are willing they should have the reply—the reply to our speeches, the reply
to our writings. Is it possible that any arrangement could be fairer than -that; or
any arfangement more calculated to render your Honours assistance in coming:-to
a just-and equitable conclusion? Now, I'know my friend the British Agent does
not mean to deal with this case so that batteries can be unmasked- upon us at the
last moment, I know the Commissioners. wiii not allow such a course to’ be taken.
Unless that is to be done, it is quite impossible that any unfair advantage would
result to us, or that the British ‘counsel would be in the least deprived of their
admitted right to reply, which always belongs to the party on whom lies the burden .
of proof, by the course which we propose to follow. What we do desire-is, that we
should have the chance to explain our views fully beforc your Honours orally; that
we should then hear from counsel on the other side; and then that the printed
. summaries, which are to be placed in your hands to assist you, should - be left with
you when you go to make up your minds on-this case. What do they luse by-it?
What can they lose by it? By omitting to make any oral arguments, as Mr. Dana
has said, they can get the last word, and unmask their batteries; ‘but if printed
arguments are to be made at all, does not common sense require that the printed
arguments on both sides should follow the oral arguments on both sides? 1 put it
to each member of the Commission, I put it to my friend the British. Agent-—is not
that the course which every human being knows will be most likely to lead to 'a
thoroughly intclligent and just decision? If it was a matter of surprises, if we
were before a jury, and a poor one, if it was one of those Nisi Prius trials, which
we are sometimes concerned in, 1 could understand the policy of trying-to have both
oral and written arguments made against us after our mouths are closed for ever ;
but I cannot understand it now. If the matter should be left as they desire to have
it left, I venture to predict that either on our application, or more likely at your
own request, we shall be called upon to reargue this case after the original-argu-
ments are supposed to be closed, for you will find in their final arguments, oral and
" written, matters which you will think common justice and fair play, for: which
Englishmen are said to be distinguished all the world over, require that we should
have an opportunity to-answer. They may close upon us - orally, they may close
upon us in writing, but as for their possessing the privilege of keepiug their’ policy
concealed till the last moment, I do not believe they really want it; I do not believe
my friend the British Agent wants it ; and if he does not-wantit, there is'no ‘con-
ceivable objection to the adoption-of the course wepropose. .~~~ - =~ e
Mr. Doutre—May: it please your. Excellency and: your ‘Honours,—My learned
friend Mr: Dana has spoken of the usagesof the Courts-in different’ countries; and
with those observations we might have agreed, until he came to claim a most extra-
ordinary thing, and. oné.which I am sure our- learned and experienced adversaries
never heard of. being conceded . in any country in the world—that the defendant
should have the.reply.: My conviction is, that- there is no danger. in challenging
our friEnds]to name any Court in the world where the defendant has th: ll;ight‘ to
2807 ‘ 2 A
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reply. I think we would be far below the standard given to us in the compliments
of our learned friends if we did not see very clearly the course which they propose
to follow. They would have the means of meeting cverything we could state; and
anything we might state after that, I don’t conceive what it could amount to., It
may strike persons not familiar with courts of justice, that it is strange we should
insist on having the last words, and our friends magnify that extraordinary desire
on our part, to point out that we have not to deal here with a jury, which might
be misled by the eloquence of some skilful lawyer, but that we have to deal with a
far higher order of Judges. 'This I admit. But I would like my learned friends to
explain the strenuous efforts they are making to get that reply. It is nothing but
such a demand that my learned friends are putting forward. Qur American friends
have been su extraordinarily lucky in all their international difficulties, that they have
arrived at the last degree of daring. We are living in hope that some time or other
the balance in connection with international difficulties between England and the
United States will turn on the right side. I do not know if we are in the way of
reaching such fortunate result, but we live in that hope. Our learned friends on the
other side pretend that they have been placed at a disadvantage, from the fact that
we did not, as they say, open ourcase. Wedid open our case. We opened through
Mr. Thomson, who stated to the Commission that all he had to say was printed, cut
and dried, and ready to be read ; that it set out the case in better language than he
could have used in a speech, and that there was nothing to add to or take from it.
1 think this was the best opening that could have been made; otherwise our learned
friends might have complained, and said they expected to have obtained more detailed
information about the case. But they felt it was a saving of time, and they have
expressed the opinion to-day that it would have served no real interest to have gone
any further than Mr. Thomson proceeded. Mr. Dana has complained that the brief
which has been filed by the American Agent has not yet received an answer. I
“think we are not bound to answer the brief. If we do so, it will be merely out of
courtesy to our friends. Ouranswer might come in our final written argument, and
there is no reason whatever, and no rigﬁt on the part of the counsel of the United
States, to demand to have it sooner than that. If we choose not to answer it even then,
I question if we can be required to answer it; so that if we give an answer to
their brief, it will be a mere matter of courtesy, because we are not bound to do so.
Mr. Dana.—Do we understand there is to be no answer ?
Mr. Doutre.—I do not say so. While T think we will file an answer, it will be
- done out of courtesy to tie counsel for the United States. We have been told we
are keeping masked batteries for the last moment. I would like to know where we
would find ammunition to serve those batteries. Is notall our case in the docu-
ments filed, in the depositions of “the witnesses, and in the affidavits ? Can we bring
anything more to bear ? They arc our ammunition: they are all here, our hands
are empty, and we have no more to serve any masked batteries. The argument
may be very plausible, that in a large question involving two great countries, it is
necessary that everything should be done which tends to enlighten the minds of the
Judges, so that a just result may be secured ; but that argument, your Honours will
understand, would be as good inevery Court in the would to obtain for the defendant
the last words, and change all the rules of judicial tribunals. Hon. Mr. Foster says
he has been induced to agree to the demand now under discussion, because, when he
“saw he was going to be met, contrary to the expectation of his Government, by five
gentlemen, whose talent he magunifies for the occasion, because it suits the purpose
he has in view, he thought he would be under a disadvantage if. the rule in question
should be maintained. If we go back to the time when the rule was adoupted, it will
be recollected that the five lawyers on behalf of the British Case were then before
the Commission. If" they were not admitted, it was known for several weeks that
the British Agent intended to be assisted by counsel ; so the fact was fully before
every one of us when the rules were adopted. Now we-arc-asked to change these
rules. So long as it is a matter of convenience and pure courtesy to the United
States, we have no difficulty in acceding to their request, and in doing this we are
acting within the terms of the written document under discussion, which says :—
¢ As we understand the wish of both Governments to be that the whole discussion should be as
- Trank aud full as possible, it has ocewrred to us that you 1night be disposed to allow us to adopt
such an arrangement as would, in our judgweut, best enable us to lay before you u complete present-
ment of the opinions of the Government we represent, and we feel more assured in that opinion, as
the privilege deprives counsel on the other side of no advantage which they now possess; for besides
the right to veply to the printed argument which they now have, we -would, of course, expect that
they would also be allowed the right of oral reply if they desired to exercise it.”
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_ So far this is perfectly correct, but it does not show their hands. to us at all.
We do not see their real object, for there is a masked battery. Apparently a very
simple alteration of the rule is asked for, and our friend Mr. Trescot thought yester-
E]ay t.;hat 1t was so unobjectionable that it would be immediately acceded to.  Well
if this paper had stated the whole truth, and did. not cover anything which is not .
mentioned, we should have accepted it immediately, as has been already stated by
my brother counsel. But we suspected that this slight alteration concealed some-
thing, and we were not mistaken.

Mr. Trescot.—What is it ? '

Mr. Doutre.—1 will explain it, certainly, Mr. Dana says, “ you have a reply.”
Certainly we have the reply, but we might reply in eight months from this, and it
would be just as good. Here is the practical result: If the proposition, which is
not included in this paper, but which has been admitted verbaily, were accepted, our
learned friends would develop their case orally, and we would answer orally. They
would then come with their printed statement. Now, is not this the reply? What
would remain for us to say? What would be the value of that printed document
which we could give afterwards? What new aspect or ezposé of our case could it
contain? None whatever; so that virtually it gives our friends the reply. and that
is the reason why they are insisting so strongly upon the change in the rule. .

Mr. Dana.—You take the objection that under our proposed :rule you would not
be able to put in anything new ? : ‘

Mr. Weatherbe.—All you ask for was to substitute an oral for the written
argument ? '

Mr. Trescot suggests that it would be better if he were now allowed to read the
amendment which he proposed to submit. - : ‘
~ Mr. Weatherbe.—I1t would have been better that we should have had it last
évening.

Mr Trescot.—It is entirely in accordance with the paper which I read last
evening. ‘ .
Sir Alexander Galt.—We should have had the precise proposed alteration of the
rule before us before hearing this argument. .

Mr Trescot.—1t is precisely the same as what was iaid before the Commission.
I will read it. The third rule reads this way :—

““The evidence brought forward in support of the British Casc must be closed within a period of
of six weeks, after the case shall have heen opened Ly the British counsel, mnless o further time shall be
allowed by the Commissipners on application. The evidence brought forward in support of the
United States counter case must be closed within a2 similar period after the opening of the United
States casé in answer, unless a further time be allowed by the Commissioners on application. But as
soon as the evidence in support of the British Case is closed, that in support of the United States shall
be commenced, and as soon as that is closed, th: evidence in reply shall be commenced. Aiter whiel
arguments shall be delivered on the part of the United States, in writing, within a period of ten days,
unless a further time be sallowed by the Commissioners on application, and arguments in closing on
the British side shall he delivered in writing withiu a further period of ten days, unlessa further tiwae be
allowed’ by the Comnmissioners on application. Then the case on either side shall be consideverd
finally closed, unless the Commissioners shall direct further argument upon special points, the
British Government having, in such case, the right of general reply, and the Commissioners shall at once
proceed to consider their award. The periods thus allowed for hearing the cvidence shall be without

“counting any days of adjournment that may be nrdered by the Commissioners.” :

The amendment which we would move would be to insert after the words.-“the

evidence in reply shall be commenced,” the following :— : RS

“When the whole evidence is concluded, either side may, if desirous of doing so, address the
Commission orally, the British Government having the right of reply.”

Mr. Doutre—1 understand this, but it is not the motion under discussion. I
have read the principal part of that motion, and I say this, that if we -take -this {o
mean what our friends had in their minds when they made their application, the
only alteration that this rule would require would be this, *‘after which arguments
shall be delivered on the part of the United States, oralfy or in writing, within a
period of ten days, unless further time be allowed by the Commissioners on applica-
tion, and arguments in closing the British case shall be, &e.”

Mr. Trescot.—That is what Mr. Thon:son proposes.

Mr. Doutre.—Exactly, and this does not give any more. But there was in their
minds more than this contains. We have it 1a their verbal explanations. - .

Mr. Trescot.—So far as the construction of language goes, I have no objection
to your putting any construetion you please, or drawing any inferences you choose

[260] | T 2Ag
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from the language of the application- that was made last night.. Buat-that the
“intention of .that application,. and of- the amendment we propose to-day, werc one
and the same thing, there can be.no doubt. - When we filed that .paper, what was
wanted was distinctly known, otherwise it would have been bad faith on our part,
as we would have been asking for one thing, and :intending to get another. Therce
was no possible doubt what the object of this was, as is evident from the fact that
Mr. Thomson suggested an amendment himself to counteract our object, showing that

- :b - . - .
he had clearly in mind what object we had in view. . :

Mr. Doutre—My answer is that, by rcading this, we suspected the object of this
paper was something more than to change the time when our learned frienzs should
address the Commission. It only mecant that instcad of doing so before adducing
their evidence, they would do so after the whole of the evidence had been brought
in. The object that our friends have in view is very clear in the paper which has been
read here to-day by Mr. Trescot, but it is not sc in the paper which was oresented
vesterday, and v ¢ suspected this was an indirect way of securing that which is not
known in any Court in the civilized world, namely; that the defendants should have
the reply. Thev would have twice the opportunity of discussing the matter, when
they-have no right to be heard more than once.  Now, why is the reply given to the
plaintiffs? Because up to that moment the position of the defendants is far more
priviieged. They have all the evidence of the plaintiffs in their hands, and:they
know what they are themselves going to prove. The plaintiff does not know it.
When we shall ‘have closed our evidence, they will have the whole case in their
hands, whilst we have only half of it. For that, and other reasons, the final reply is
given to the plaintilf, and we object to our friends in this manner seeking to upset
the rules which prevail in all courts of justice that ever existed. .

Mpr. Dana.—1 beg that you will not sit .down. without explaining how you lose
the reply. .. ‘ - ~ - . .

A‘Ir; Doutre.—We have a reply which is worth vothing. That is what I mean.
The virtual and practical reply is in your hands. That is exactly the position. -

[ think it is necessary in order to preserve the harmony that has so far existed
here, we should not introduce in this Commission a practice which has never existed
in any Court, that one of the counsel should pass over the head of his legal
adversary, in order to reach the suitor, and ask him if he agrees to what his counsel
~ proposes. Such a course as that would tend materially to impair the good relations-
which swe all, I think, desire to cultivate. : - o

Mr. Trescot.—1.have no intention of saying one word that could disturb the
relations that exist between the counsel on either side, and I have no fear that
anything could be said on cither side that would have sucha result, For that
reason I.don’t object, as I perhaps might, to the application which I made yesterday
being characterized as a masked request. When I read that document yesterday, T
had no earthly doubt that every man present knew what I wanted. . So far from
having any doubt about the matter, 1 may say that both the Hon. Minister of
Marine, who appears to be of counsel with the other side, and the Agent. of the
British Government, distinctly informed us that they would consent to this petition,
if we may call it such, provided we would take the proposition submitted by Mr.,
Thomson.  Now there can be no doubt that when that proposal was made, they
understood what it was we wanted. We stated as distinctly that we declined toaccept
any suca proposition, -and that the course they pursued was one that could not meet
our approval. Alll am anxious to do now is to clear myself of the accusation, for
such I think it is, of having submitted a paper which asked for one thing, when I
wanted the Commission to do another thing. : : ’ o .

Sir Alezander Galt.—1 do not think the Commission ever attributed such a
design to you.: coe L S - R '

Mr. Weatherbe.—Will you read the part of the paper presented yesterday which
says what you wanted the Commission to do? ST ' '

Mr. Trescot.—It is as follows: “ As we understand the wish of botk Govern-
ments to be,” &c. . : S '

Now, what does that mean? What ¢an it mean, but that when we made an
oral argument, they would make an oral reply, and when we presented a printed
argument, their printed argument-would be putin? 1 believe that the matter was
so understood, and ‘1 have misunderstood' the-whole scope of the argument this
morning, if every gentlemanr wlo:has addressed the Court has . not argued upon
the request | made. The whole argument. on the other side has been for the pur-
pose of showing that we ought not to have what we asked for. Then how can 1 be
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told that the learned counsel did not understand what T wanted? T do not know
what the practice may be here, but | have never been in a Court in which, if there
were several counsel on each side, they did not address the Court alternately, so
that each side might possess the argument of the otier side. o :

Mr. Weatherbe.—That is not the practice in England. T .

Mr. Trescot.—That may be. 1 only undertake to say what we want, and what

we consider a fair course to all parties. But I am asked—What is the use of such
areply? Ianswer, just such use as you choose to make of it. Weonly ask toknow
your case, and then, having met it to the best of our ability, you can reply to our
argument as you deem most judicious. Let me illustrate what 1 mean. You
all recollect the testimony as to the Bay de Chaleurs—that fishing was only prose-
cuted on its shores—that is, in “the cores of the bay,” to use the language of the
witnesses, there was no fishing. Now, if this is so, practically the question of
the headlands is put aside, for it makes no difference whether we come within
the headland line or not. But suppose, in reply, we prove that there is fishing
within the body of the bay more than thrce miles from either shore—how then?
Recolleet that up to this point, although we have been promised your bricf or.the
headland question, we have not had it. Do you mean simply to discuss our testi-
mony, or io maintain the doctrine of the headland line? Under your "proposed
arrangement; we would haveto make our argument without the slightest knowledge.
of what you intended to maintain. Whereas, under our arrangement, we-would
know exactly what you thought, and although we might attempt an answer; you
would have the clear right to meet that answer by your final reply-as you thought
fit. : :
But I have ro intention of prolonging this argument suvther.: T think we have
stated with sincere fairness what we mean, and that ii is obvious'that the right of
final reply is preserved to the counsel on the other side-:.. Their purpose is equally
obvious to keep back in their discretion just as much of their case as they do not
choose to give us the opportunity to reply to. 1f this Commission deems such reti-
cence proper we must accommodate our ‘argument to their decision, and be content
with having said what we think justice required. '

Hon. Mr. Kellogg.—I should like to say, with the permission of- the other Com-
missioners, that 1 rather expected the motion would have been put in due form last
night, but I hope that this delay or omission, which has given rise to a little mis-
understanding, will not be a reason for exciting any feeling. I am anxious, for one,
that in our proceedings we should observe the kind of conduct that we have
observed so far, and I have no idea that any thought of getting any such advantage
was entertained when the application was made last night. ,

I want to observe one thing further, with the leave of the other Commissioners;
that in discussing these questions which have arisen, and which may still arise, we
should observe due moderation, and not get into personal disputation with one
another, but address the tribunal as the one which will settle the matter
eventaally. C o

Decision given by the Commissioners on the 1st day of September, 1877 :

The Commissioners having considered the motion submitted by,Mésérs. Dana and
Trescot, decided that— : S :

. “Having due regard to the right of Her Majesty’s Government to the general and final reply, the
Commissioners cannot modify the Rules in such a manner as might impair or diminish such right.
Each party will, however, within the period fixed by the Rules, be allowed to offer its concluding
argument either orally, or in writing, and if orally it may be accompanied by a written resumé or
summary thereof, for the convenience of the Commissioners, such resumé or summary being fur-
nished within the said period.” ' :

I1I.

At the Conference held on the 5th of September, 1877, | e
Mr. Foster.—1 will read the motion that was presented on the lst instant :(—
“ The Counsel und Agent of the United States ask the Honourable Calamissioners to rule, declaring

that it is not compegent for this Commission to award ‘any compensation foi cammercial intercowsse
between the two countries, and that the advantages resulting from the practico «f purchasing bait, ice,
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supplieé, &e., and from being allowed to transship cargoes in British waters, do not constitute a
foundation for award of compensation, and shall he wholly excluded from the consideration of this
tribunel.”

The object, may it please the Commission, of this motion, is to obtain, if it bhe
possible, and place on record, a decision declaring the limits of your jurisdiction,
and thus to eliminate from the investigation matters which we believe to be imma-
terial, and heyond the scope of the powers conferred upon you. The XXlIInd
Article of the Treaty of Washington is the charter under which we arc acting,
and this provides that—

“ Inasmuch as it is asserted by the Government of Her Britammic Majesty, that the privileges -
accorded to the citizens of the United States, under Article XVIII of this Treaty are of greater value .
than those accorded by Articles XIX and XXI of this Treaty to the subjects of Her Britannic Majesty,
and this assertion is not admitted by the Government of the United States, it is further agreed that
Commissioners shall bé appointed to determine, having regard to the privileges accorded by the
United States to the subjects of Her Britannic Majesty, as stated in Articles XTX and XXI of this
Treaty, the amount of any compensation, which, ir their opinion, ought to le paid by the Government
of the United States to the Government of Her Britannic Majesty, in return for the privileges accorded
to the ciiizens of the United States under Article XVITI of this Treaty.” ' :

The subject of our investigation, then, is the amount of any compensation
which ought to be paid by the United States to Her Majesty, in return for the
privileges accorded to the citizens of the United States under Article XVIII of the
Treaty, and that is all. The other Articles referred to in this section, Articles
XIX and XXI, are set-offs, or equivalents, received by Her Majesty’s subjects
for the Concession made by Her Majesty’s Government to Uniled States’ citizens
" under Article XVIII. When we turn to Article XVIII we find that the High

Contracting Parties agreed as follows :—

«It is agreed by the High Contracting Parties that, in addition to the liberty secured to the
United States’ fishermen by the Convention between Great Britain and the” United States, signed at
London on the 20th day of October, 1818, of taking, curing, and drving tish on cerlain coasts of the
British North American Colonies therein defined, the inhabitants of the United States shall have, in
common with the subjects of Her Britannic Majesty, the liberty for the term of years mentioned in
Article XXXIII of this Treaty, to take fish of every kind, except shell-fish, on the sea-coasts and
shores, and in the bays, harbours, and creeks of the Provinces of Quebec, Nova Scotia, and New
Brunswick, and the Colony of Prince Edward Island, and of the several islands thereunto adjacent,
without being restricted to any distance from the shore, with permission to land upon the said coasts,
and shores and islands, and also upon the Magdalen Islands, for the purpose of drying their nets and
curing their fish; provided that, in so doing they do not interfere with the rights of private property,
or with British fishermen, in the peaceahle use of any part of the said coasts in their occupancy for the
same purpose. It is understood that the above-mentioned liberty applies solely to the sea fishery, and
that the salmon and shad fisheries, and all other fisheries in rivers and the mouths of rivers are hereby
reserved exclusively for British fishermen.”

The concession made to the citizens of the United States is the right to fish
inshore without being excluded three miles from the shore, as they were excluded
by the renunciation contained in the Treaty of 1818. It gives the further right to
land on the coasts and shores and islands, for the purpose of drying nets and curing
fish, provided that in so doing they do not interfere with the rights of private
property for British fishermen, having the peaceable use of any part of the said
coasts in occupancy for the same purpose. The liberty of inshore fishing, and that
of landing on uninhabited and desert coasts, whkere no private rights, or rights of
private property will be interfered with, for the two purposes of drying their nets
and curing their fish, are all the concessions which Article XVIII contains. Now,
as we understand it, the jurisdiction of this Commission extends to appraise
these two privileges, and nothing more, but the British claim seeks compensa-
"tion for various incidental advantages, and a variety-cf othéi™~considerations. The
inhabitants of the United States traffic with the Colonists. They buy ice of them,
they buy of them fish for bait, and they buy of'them other supplies. They have
commercial intercourse with them, they sell {o them small codfish, better adapted
for the' British markets than those of the United States. They exchange flour,
kerosene, and other necessaries of life with the British fishermen, receiving in return
bait and fish. For all these things compensation is demanded at your hands.

In addition to that, every description of damage that has been done, or which
may be done hereafter by our fishermen, is made the foundation of claims for com-
pensation. The Treaty speaks of compensation to be awarded in return for privi-
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leges accorded to the citizens of the United States, while the case made, and the
evidence offered, claims damages as well, |

Have any of our fishing vessels lee-bowed—1I believe that is the proper .phrase
—British fishing boats in former years, or are they likely to do it again? = Are
the fishing grounds hurt by “ gurry”” thrown into the water? Have families been
alarmed by American fishermen on shore? Every description of injury and
outrage, intentional or unintentional, great or small, going back to a period as far
as human memory extends, is laid before you as ground for damages. The Colonial -
Governments have erected lighthouses on their coasts at dangerous points, and the
perils of navigation are thereby diminished, so they present an estimate of the cost,
and a list of the number of the lighthouses, and gravely ask you to take these
things into consideration in making up your award, Whatever has to do with
fishing, or fishermen, or fishing vessels, directly or indirectly, nearly or remotely, is
brought before you, and made the foundation of a claim. The British 'case and its
evidence seems to me to be a drag-net, more extensive than the purse seine of which
we have heard so much, gathering in everything that can be thought of, and laying
it before you, if by any means, consciously or unconsciously, the amount of such
award as you shall render may thereby be affected. Now it seems to us, under
these circumstances, to be a plain duty to ascertain, if we can, and to have recorded
exactly, the grounds of your jurisdiction, asin your judgment they exist. We under-
stand, as I have said, that you are simply to determine the value of the inshore
fisheries, and the value of the right of landing to cure fish and dry nets, where this
can be done without interfering with private property, or British fishermen drying
nets. From the beginning we have protested aguinst any more extensive claim
being made ; this protest will be found distinetly and unequivocally made on page 8
of the “ Answer,” where it is said :—

“Suffice it now to observe, that the claim of Great Britain to Dbe compensated for allowing United
States’ fishermen to buy bait and other supplies of English subjects, has no semblance of foundation in

f=)

the Treaty, by which no new right of traffic is conceded.”

And in the recapitulation at the close of the “ Answer,” the United States
maintain, that the various incidental and reciprocal advantages of the Treaty, such
as the privileges of traflicking, and purchasing bait, and other supplies, are not a
subject of compensation, because the Treaty of Washington confers no such rights
on the inhabitants of the United States, who now enjoy them merely by sufferance,
and who can at any time be deprived of them by the enforcement of existing laws,
or the re-enactment of former oppressive statutes. We say, first, that you have
no jurisdiction over such matters as a subject of compensation, because the Treaty
confers none upon you, and nothing of the kind is denominated in the bond. We
say, secondly, that we have no vested rights under the Treaty regarding commercial
intercourse of this description ; and that as regards such intercourse, the inhabitants
of the United States stand in the same relation to the subjects of Her Majesty as
they did before this Treaty was negotiated. These two points, though running
somewhat together, are nevertheless distinct. And we base our conteation upon
the plain language ol the Treaty, in which not one word can be {ound relating to
the right to buy or sell, to traftic or transfer cargoes—the whole language is
limited to the privilege of the inshore fisheries, both in Artice XVIII, where these
privileges are couferred, and in Article XX1I, which provides for the appointment
of this Commission. Of course, it is not necessary for me to call your attention to
the fact that Commissioners, arbitrators, referees, and every other description of
tribunals, are limited in their powers by the terms of the instrument under which
they act; and that, if they include in any award a thing upon which they are not
authorized to decide, the cntire award is thereby vitiated, and their whole action
becomes ultra vires, and void. 1 cannot anticipate that there will be any denial of
this plain proposition, o o

Now, the Commissioners will be pleased to observe, and our friends on the
other side to take notice, that the United States utterly repudiate any obligation
either to make compensation, or pay damages for any of these matters; that they
maintain, as they have from the first, that the question submitted here is solely
and cxclusively the adjustment of equivalents relating to the inshore fisheries ; and
that the United States will -not be under the slightest obligation to submit to an .
award including anything more than these things. Turning to_the Treaty again,
we {ind that there are Commercial Articles in'it, but these are not Articles with
which this tribunal is concerned. From Article XXVI to XXXI, .inclusive,
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various commercial privileges are given to the citizens of: the two countries. These
Articles relate to the navigation of the lakes; rivers, and ¢anals, to the conveyance
of  goods transshipped in bond free of duty, to-the catrying trade; ‘and ‘as to them
the Treaty of Washington is a Reciprocity Tréaty ; 'as to theése mattef’s; that which
is conceded on ‘the one side is ‘an. equivalent for that which is ¢onceded on the
other; and the mutual concessions are the sole equivalents for each other. - Indeed,
who ever heard of a Treaty of Commercial Reciprocity; where a money payment,
to be ascertained by arbitration, was ‘to balance concessions ‘granted by-the one
side to-the other? ‘It is enough to say that in' these commercial clauses of the
Treaty, as in- all other commercial arrangements that have ever been made between
the ‘two countries, there is no stipulation-for compensation. It may 'be well to
inquire on what footing the commercial relations between the United ‘States and
Great Britain do rest. How have they stood for more than a generation past— for
nearly a hundred years? My friend Mr. Trescot has investigated the Treaties,
and the result, as I understand it,is this—that the Commercial Convention of 1815,
originally entered ‘into for four years, was ‘extended during ‘ten years niore hy' the
Convention of 1818; and ‘extended’ again indefinitely in *1827. The 'last clause of
the IInd Article of the Convention -of 1815, after providing as to the duties to be
levied on the products of -each country, &c., and as to commercial intercourse
between the United States and Her Majesty’s subjects in Europe, states :— ’

«The intercourse between the United States and His Britannic Majesty’s possessions in the West
Indies, and on the Continent of North Aumerica, shall not Le affected by any of the provisions of
this Article, but each party shall remain in the complete possession of its rights, with respect to such
an interconrse.” ' ‘ v K

Thus the commercial inlercourse between the two countries is provided for by
the Treaty of 1815, which, as I understand it, under its various extensions, is in
force to-day. It refers back to former and pre-existing rights, to find which it is
necessary to go still further back—to the Treaty of 1794, commonly known as
Jay’s Treaty. Turning to that we find that the I11lrd Article deals with the special
relations between the United States and the British North American Colonies. It
might be supposed—and the argnment perhaps-might be correct, though [ do'not
say whether this would be the case or not—that the war of 1812 abrogated the
provisions of the Treaty of 1794. Were it not that the Commercial Convention of
1815, referring to previous existing rights, quite manifestly, I think, treats as’still
in force the provisions of this Article of the Treaty of 1794. I will'not read the
whole Article, but it stipulates “that all goods and merchandize, whose importation
into His Majesty’s said territories in America shall not be entirely prohibited, may
frecly, and for the purposes of commerce, be carried into the same, in the manner
aforesaid, by the citizens of the United States, and that such goods and merchandize
shall be subject to no higher or other duties than are payable by His Majesty’s
subjects, on importing the same into the said territories ; and in like manner, that
the goods and merchandize, whose importation into the United States shall not be
"wholly prohibited, may freely, for the purposes of commerce, be -carried into the
same by His Majesty’s subjects, and that such goods and merchandize. shall. be
subject to no higher or other duties than are payable by the citizens of the United
States, on importing the same in American vessels into the Atlantic ports of the said
" States ;”—and mark this, ¢ that all goods-not prohibited from ‘being equrted from
the said territories respectively, may, in like manner, be carried out of the same by
the two parties respectively, on paying duty as aforesaid,” that is.to.say, as I
understand it, the inhabitants of each country going-for-the purposcs of commerce
to the other country, may export its goods, so-long as their exportation is not
-wholly prohibited, upon-the same terms as to-export-duties-as would be imposed on
. Her- Majesty’s subjects.- "Then the -Article,after some other .paragraphs; closes’
thus :— As this Article.is intended to" render, in a great'degree,:thc'local:adva.n-
tages of each”party .common to- both; and -thereby ‘to” promote:a disposition
favourable to friendship and. good neighbourhood; it 'is’ agreed that -the respective
Governments will mutually promote -this amicable ‘intercourse, by causing speedy
and impartial justice to be done, and necessary protection to be extended to all who
may be concerned therein.”- 1+ - o e Tt e

Gentlemen,—Such I understand to be the footing on which commercial inter-
course stands between the two countries to-day, if ‘there is any Treaty that governs,
commerce between-the: British North:-American Provinces and' the United States.
And if this is not the case, the.relations between the-two countries stand upon that
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comity and commercial freedom.which exist between all civilized countries. The
effect of these provisions, to employ an illustration, is ‘this: If the Government of
Neyvfoundland. chooses to prohibit its own people from exporting fish for bait, in
which export, it is testified, they carry on.a trade of 40,9007 or 50,000 annually
with St. Pierre, it can also, by the same law, prohibit United States’ citizens {rom
carrying away such articles, but not otherwise. As 1 understand the effect of this
commercial clause, whatever may be exported from the British Provinces by, any-
quy-—by their own citizens, by Frenchmen, or by citizeas of other nations at peace
with them, may also. be exported by citizens of the United States on the same
terms, as to export duty, that apply to the rest of the world. - If, then, Newfoundland
sees fit to conclude that the sale of bait fish—caplin, or herring, or squid, and ice,
is injurious to its interests, and therefore forbid its export altogether, that prohibi-
tion may extend to the citizens of the United States; but the citizens of the United
States have there the same privileges with the rest of the world; they cannot
be excluded from the right to buy and take bait out of the harbours of New-
foundland, unless the rest of the world is also excluded. . However, this is of remote
consequence, and perhaps of no consequence, to the subject under discussion.

The material thing is this: under the Treaty of . Washington we cannot pre-
vent such legislation. The Treaty of Washington confers upon us mno right
whatever to buy anything in Her Majesty’s dominions. The Treaty of Washington
is a Treaty relating to fishing, and to nothing else. 1 am aware of the ground
taken in the reply filed by the British Agent. it is this:—

“ Previous to the date of the Treaty of Washington, American fishermen were, by the Ist Article
of the Convention of 1818, udmitted to euterthe baysaud harbours of His Britannic Majesty’s dominions
in America for the purpose of shelter and of purchasing wood, and of obtaining water, aud for no other
purposc whatever. :

“ By the terins of Article XVIIL of the Treaty of Washington Urited States’ fishcrmen were
aranted * permission to land upon the said coasts and shores and islauds,'and also upou the Magdalen
Islands, for the purpose of dryiug their rets and curing their fish. ' )

“The words, * for no other purpose whatecer, are studiously omitted by the framners of the last-
named Treaty, and the privilege 1n common with the subjects of Her Britannic Majesty, to take fish
and to land for fishing purposes, clearly inciudes tne liberty to purchase bait and supplies, transshi
cargoes, &c., for which Her Majesty’s Governwent contend it has a right to claim compensation.”

Well, as the quotation stands, to my mind it would be a.non sequitur, but
when you turn to the Ist Article of the Convention of 1818, you find that under
it the conclusion quoted is a renunciation accompanied by two provisos:—

« And the United States hereby renounce for cver any liberty heretofore enjoyed or claimed by th
inhabitants thereof, to take, dry, or cure fish on or within three marine miles of any of the coasts
bays, creeks, or harbours of 1lis Britannic Majesty’s dominions in America, not included in the.above-
mentioned limits.” : .

This was a renunciation of the right to fish inshore, and-it is followed by this
further proviso :— : ‘ i

% Provided, however, that the American fisherruen shall be admitted to enter such bays or harbours
for the purpose of shelter and of repairing damages therein, of purchasing wood, ‘and "of obtaining
«water, and for no other purpose whatever.” : L ' .

This coupled the renunciation of the inshore fishery with the proviso that there
may be resort to British waters for shelter'and repairs, and for obtaining wood and
water. Then it goes on to say :— . T A

- «But they shall be under such restrictions as may be necessary to prevent theéir taking, drying,
or curing fish therein, or inany other manner whatever abusing the privileges hereby reserved to them.”

Whenever American fishermen seck British ports for shelter,or go there to
repair damages to their vessels, or for wood and water, they sllall pe under restrice
tions to prevent them from taking or curing fish therein.. Now it was to remove
those restrictions which prevented then: from taking; drying, and curing fish, that the
language framed in the XVIIIth Article of the Treaty of Washington was adopted,
which gives the citizens of- the United States liberty-to take fish, and permission to
land upon the said coasts and- islands, and also_on.the ‘Magdalen Islands, for the
purpose of drying ncts and curing fish. “You will observe that the United States
renounced the right to the inshore fisheries in 1818, but these are regained by the
provisions of the X VI1ith Article of the Treaty of Washington. - The United States
retain the right of resorting to British -ports for shelter, repairs, and purchasing
wood and water, subject to such regulations as would prevent their citizens drying
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fish on the shore; and the object of this Article is to add to the inshore fisheries the
right to dry nets and cure fish on the shore, and this superadded right'is limited to
parts of the coast where it does not interfere with private property, or the similar
rights of British fishermen. Now, what argument can be constructed from pro-
visions like these to infer the creation of an affirmative commercial privilege, or the
right to purchase supplies and transship cargoes, I am at a loss to imagine. It
seems to me that if 1 were required to maintain that under the right conceded to
dry nets and cure fish on unoccupied and unowned shores and coasts, taking care
not to interjere with British fishermen, couched in language like that, the énited
States had obtained a right to buy what the policy of the British Government might
forbid to be sold, I should not have one word to say for myself. I cannot concetve'
how a commercial privilege can be founded upon that language, or how you can
construct an argument upon that language in support of its existence. But,
gentlemen, this is not to be decided by the strict language of the Treaty alone. We
know very well what the views of Great.Britain on such subjeets ave, and we
know what the policy of Her Majesty’s Government was just before this Treaty was
?nlt]ered into. On the 16th February, 1871, Earl Kimberley wrote to Lord Lisgar as
ollows :— :

“The exclusion of American fishermen from resorting to Canedian ports, except for the purpose of
shelter, aud of repairing damages therein, purchasing wood, and of obtaining water, might be warranted
by the letter of the Treaty of 1818, and Ly the terms of the Tmperiul Act 59 Geo. II1, cap. 38;
but ‘Her Majesty’s Government feel bound to state, that it seems to them un extreme measure,
inconsistent with the general policy of the Empire, and they are disposed tv coucede this point to the
United States’ Government, under such restvictions as may be necessary to prevent smugeling, and to
guard against any substantial invasiou of the exclusive rights of fishing which way be reserved to
British subjects.” :

A month later, on the 17th March, 1871, another letter from Earl Kimberley to
Lord Lisgar gives to the Colonial Authorities this admonition :—

“I think it right, however, to add that the responsibility of determining what is the true
construction of a Treaty made by Her Alnjesty with any foreign T’ower, must remain with Her
Majesty’s Governeut, and that the degree to which this country would make itself a party to the
strict enforcement of Treaty rights may depend not ouly on the literal construction of the Treaty,
but on the moderation and reasonableness with which those rights are asserted.”

In such a spirit, and with these views of commercial policy, the Treaty of
Washington was negotiated; and can one believe that it was intended to have a
valuation by arbitration of the mutual privileges of international commerce?
Gentlemen, suppose that the Canadian Representative on the Joint High Commis-
sion, when the XVIIIth Article was under consideration, had proposed to amend it
by adding in language something like this :—And the said Commission shall further
award such compensation as, in their judgment, the United States oughtto pay for its
citizens being allowed to buy ice, and herring, squid and caplin, of Canadians and
Newfoundlanders, and for the further privilege of being allowed to furnish them
with flour and kerosene oil and other articles of merchandize, in exchange for fish
and ice, and for the further privilege of being allowed to scll them small codfish;
suppose | say that an amendment in these or similar words had been suggested to
the mewmbers of the High Joint Commission ; fancy the air of well-bred surprise
with which it would have been reccived by Earl Grey and Professor Bernard and
others. lmagine England—free-trade England—which forced commercial inter-
course upon China with cannon, asking for an arbitration to determine on what
price England, that lives by selling, will trade with -the inhabitants of other
countries, .

I venture to express the belief that ithe ground whicb has been taken here is
not the ground that will be sustained by the English Government, and that my
friend, the British Agent, will reccive from Her Majesty’s Ministers the same
instructions that 1 shall certainly receive from the President of the United Statcs,
viz., that at the time when the Treaty of Washington wus negotiated, no one
drecamed that such claims as T have been referring to would be made,"and that
neither Government can afford to insist upon, or submit to, anything of the kind,
because it is contrary to the policy of the British Empirc, and contrary to.the
spirit of civilization. If the language were at all equivocal, thesc considerations
would be decisive, but with the express limits to your authority laid down, they
hardly need to be asserted. ‘ o

The next question is, whether the motion that has been made should be decided
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by you at the present stage in your proceedings. We have brought it before you
at the earliest convenient opportunity. - : T ’
The case of the British Government was not ovally opened,.and in our pleadings
we had interposed a denial of the existence ol any such jurisdiction. If the matter
had been discussed in an opening, we might. have replied to it, but as it was we
could not. The case proceeded with the introduction of evidence. Now, if the
evidence offered in support of these claims could have been objected to; we should
have ‘interposed the objection that such evidence was inadmissible ; but we could
not do that, and why ? Because the Treaty expressly requires the Commission to
receive such evidence as either Government may choose to lay before it; to avoid
the manifold inconvenience likely to result from discussing the admissibility of
evidence, it was stipulated, and we have allowed—I suppose with the approbation
of . the Commissioners—every piece of evidence to come in without ohjection. We
_conceived that we were under obligation to do so. We could not bring the question
up-earlier, and we bring it up now, just before our case commences, and say that
" we ought to have it now decided: first, as a matter of great convenience, because

the course of our evidence will be affected by your decision. There is much
evidence which we shall be obliged to introduce if we are to be called upon to waive.
the comparative advantages of mutual traffic, that would otherwise be dispensed with,
and that we think ought to be dispensed with. Moreover, we maintain that we are
entitled to have your decision now on grounds of precedent. -A precisely similar
question arose beforc the Geneva Arbitration. The United States made a claim for
indirect or conscquential damages. 'That claim appeared in the case of the United
States and its evidence, which were filed on the 15th December. The British case
was filed at the same time, and on the 15th of the next April, Lord Tenterden
addressed this note.to the Arbitrators :—

“ Geneva, April 15, 1872,

«The Undersizued, Agent of Her Britannic Majesty, is instructed by Her Majesty’s Government
to state to Count Sclopis, that, while. presenting their Counter-Case, under the special reservation
Licreinafter mentioned, in reply to the case which has been presented on the part of the United States,
they find it incumbent upon them to inform the Arbitrators that a misunderstanding has unfortunately
arisen between Great Britain and the United States as to the nature and extent of the claims referred
to the tribunal by the Ist Article of the Treaty of Washington. ' ; :

-« This misunderstanding relates to the claims for indirect losses put forward by the Government
of the United States, under the several heads of—(1.) ‘The losses in the transfer of the American
commercial marine to the British flag’ (2.) ‘The enhanced payments of insurance. (3.) °The pro-
longation of the war, and the addition of a large sum to the cost of the war and the suppression of the
the rebellion> Which claims for indirect losses are not admitted by Her Majesty’s Government to be
within either the scope or the intention of the reference to arbitration.

« Her Majesty’s Government have been for some time past, and still are, in correspondence with
the Government of the United States upon this subject; and, as this correspondence has not been
brought to a final issue, Her Majesty's Government being desirous (if possible) of proceeding with the
reference as to the claims for dircet losses, have thought it proper in the meantime to present to the
Arbitrators their Counter-Case (which is strietly confined to the claims for direct losses), in the hope
that, before the time limited by the Vth Article of the Treaty, this unfortunate misunderstanding may
be removed. o ) 4

«But Her Majesty’s Government desire to intimate, and do hereby expressly and formally intimate
and notify to the Arbitrators, that this Counter-Case is_presented without prejudice to the position
assumed by Her Majesty’s Government in the correspondence to which refereuce has been made, and
under the express reservation of all Fler Majesty's rights, in the event of a difference continuing to
exist Letween the Fligh Contracting Parties as to the scope and intention of the reference to
arbitration. : . . . . o ,

«If cireumstances should render it necessary for Ier Majesty to cause any further communication
to be addressed to the Arbitmtors upon this suoject, Her Majesty will direct that communication to be
wade at or before the time limited by the Vth Article of the Treaty.. o

“The Undersigned, &e. N (Signed) “TENTERDEN.

" Thereupon, after some further fruitless negotiations, the Arbitrators, of their
own motion, proceeded to decide and declare that the indirect claims made by the
United States were not within the scope of the arbitration, thus removing all mis-
understanding by a decision climinating. immaterial matters from the controversy.
The decision was made, and put on record, exactly in the method which we ask you
to pursue here. We say that we are entitled to have such a decision, on the ground
of precedent, as well as of convenience; and we say further that we are entitled to
have it on the ground of simple justice. No tribunal has ever been known to refuse
to declare what, i