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Record of the Proceedings of the Halifax Fisheries Commission:

1877.

PROTOCOLS.

Protocol No. 1.

Record of the Proceedings of the Commission appointed under Articles XXII and
XXIII of the Treaty of Washington, of the Sth May, 1871, at the first
Conference held at Halifax, Nova Scotia, on the 15th day of June, 1877:-

THE Conference was convened at the Legislative Council Chamber, at
Halifax, in accordance with an arrangement previously made between the three
Commissioners.

The Commissioners who were present and produced their respective powers,
which were exanined and found to be in good and due form, were:-

His Excellency M. Maurice Delfosse, Envoy Extraordinary and Minister
Plenipotentiary of His Majesty the King of the Belgians, at Washington, named
by the Ambassador at London of His Imperial Majesty the Emperor of Austria-
Hungary;

The Hon. Ensign H. Kellogg, named by the President of the United States;
Zind

Sir Alexander T. Galt, K.C.M.G., named by Her Britannic Majesty.

The Hon. Dwight Foster attended the Conference as'Agent of the United
States, and Francis Clare Ford, Esq., attended as Agent of Her Britannic Majesty.

The Hon. Ensign H. Kellogg then proposed that M. Delfosse should preside over
the labours of the Commission : and

M. Delfosse, having expressed his acknowledgnments, assumed the Presidency.

Sir A. T. Galt then requested M. Delfosse to name some suitable person to act
as Secretary of the Comiission. M. Delfosse named J. H. G. Bergne, Esq., of the
Foreign Ofice, London, who accepted the position.

The Commissioners thereupon proceeded to make and subscribe the following
solenîn Declaration, which was read by the Secretary and signed in duplicate by
each of the Commissioners:-

The Under.signed, namely: His Excellency M. Maurice Delfosse, Envoy
Extraordinary and Minister Plenipotentiary of His Majesty the King of the
Belgians at Wa;hington, &c., &c., &c., appointed by the Ambassador in London of
His Imperial Majesty the Emperor of Austria-Hungary;

The Honourable Ensign H. Kellogg, &c.;&c., &c., appointed by the President
of the United States; and Sir Alexander Tilloch Galt, K.C.M.G., &c., &c., &c.,
appointed hy Her Britannic Majesty, having met at Halifax as Commissioners
under Article XXII of the Treaty of Washington of the 8th May, 1871, to determine,
having re-ard to the privileges accorded by the United States to the subjects of
Her Britannie Mjesty, as stated in Articles XIX and XXI of the said Treaty, the
.mount of any compensation which, in our opinion, ought to be paid by the Govern-

ment of the United States to the Government of Her Britannie Majesty, in return
for the privileges accorded to the citizens of the United States, under Article XVIII
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of the said Treaty, do hereby solemnly declare that we will impartially and caie-
fully examine and decide the matters referred to us to the best of our judgment, and
according to justice and equity.

In witness whereof we have he:aunto subscribed our naines, this 15th day of
June, 1877.

(Signed) MAURICE DELFOSSE.
E. H. KELLOGG.
A. T. GALT.

Mr. Ford then produced his commission as Agent of Her Britannic Majesty,
whieh was found to be in due fori. Mr. Foster also produced his commission as
Agent of the United States, which Nwas likewise found to be in due form.

Mr. Foster then produced a draft of Rules proposed for the procedure of the
Commission, whieh had been submitted to him by Mr. Ford. To these, he said,
that in the main he agreed, but took exception to certain of them which contem-
plated the appearance of Counsel on either side, as vell as the accredited Agents.
He submitted to the Commissioners that no person other than the Agent, on either
side, should be permitted to address the Court.

Mr. Ford objected to this view, and contended that Counsel should be permitted
to address the Court.

lr. Foster, in reply, gave his reasons for maintaining his contention.
The Commissioners thereupon 'retired to deliberate, and on their return

M. Delfosse announced the following decision:-
" The Commissioners having considered the statements made by the Agents of

the respective Goverinients, decide: That each Agent may be leard personally or
by Counsel, but in the case of the British Agent lie shall be limited to five, as repre-
senting the maritime provinces on the Atlantic coast of British North America;
and in the case of the Agent of the United States, he shall be allowed a similar
number."

Mr. Ford then stated that he desired to raise an important point, viz., whether
ex parte afidavits shonld be admitted as written testinony, under the terms cf
Article XXIV of the Treaty of Washington. He contended that such ex parte
affidavits should not be admissible before the Commission.

Mr. Foster, on the other hand, contended that such ex parte affidavits should be
admitted as written testinony, the Commissioners being left to attach to them such
value as they might think fit.

Mr. S. R. Thomson, on the part of Great Britain, maintained the views
expressed by Mr. Ford on this point.

The Commissioners then retired to deliberate, and, on their return, M. Delfosse
announced that the Commissioners had decided that aflidavits should be admitted.

The Commissioners then again retired for deliberation, and, on their return,
M. Delfosse stated that the following rules had been adopted for the procedure of
the Court; and directed theni to be read by the Secrctary: -

1< iles for the Procedure of the Halifax Commission.

1. When the Commissioners shall have completed al] necessarv preliminary
arrangements, the British Agent shall present a copy of the "Case" of Her
Majesty s Government to each of the Commissioners, and duplicate copies to the
United States' Agent.

2. The Court shall thereupon adjourn for a period of six weeks, on the expira-
tion of one half of which period the United States' Agent shall deliver to the
Secretary of the Commission at least twelve copies of the Counter Case of the
United States' Government.

The British Agent shali, three days before the meeting of the Court after such
adjournment, deliver to the Secretary of the Commission at least twelve copies of
the Reply of Her Majesty's Government.

3. Theevidence brought forward in support of the British "Case" mustbe closed
within a period of six weeks after the case shall have been opened by the British
Counsel unless a further time be alloved by the Commissioners on application.

The evidence brought forward in support of the United States' Counter Case
must be closed vithin a similar period after the opening of the United States' case
in answer, unless a further timte be illowed by the Commissioners on application.
A period of fourteen oIays shall then be allowed for the evidence in reply on the



British side, unless a further time be allowed by the Commissioners on application.
But as soon as the evidence in support of the British case is closed, that in support
of the United States' shall be commenced, and as soon as that is closed, the evidence
in reply shall be commenced. After which arguments shall be delivered on the part
of the United States in writing within a period of ten days, unless a further time
be allowed by the Commissioners on application; and arguments in closing on the
British side shall be delivered in writing within a further neriod of ten days unless
a further time be allowed hy the Commissioners on application. Then the case on
either side shall be considered as finally closed, unless the Cc.nnissioners shall
direct further arguments upon special points; the British Gwvernment having in
such case the right of general reply, and the Commissioners shall at once proceed
to consider their award. The periods thus allowed for hearing the evidence shall
be without counting any days of adjournment that inay be ordered by the Com-
missioners.

4. The Comnissioners shall meet from day to day at the place appointed unless
otherwise adjourned.

5. The Secretary shall keep a record of the proceedings of the Commission
upon each day of its session, vhich shall be read at the next meeting, and signed,
after approval, by the Commissioners, the Secretary, and the Agents.

6. The Secretary shall kcep a notice book, in which entries may be made by
the Agent or Couinsel for either Government, and all ent-ies in such book shall be
due notice to the opposing Agenc or Counîsel.

7. The Minutes of proccedings and evidence shall be kept in duplicate, one of
which will be delivered to the Agent of each Government at the close of the
proceedings.

8. One Counsel only shall be allowed to examine a witness, and one Counsel
only to cross-examine the same witness, unless otherwise allowed by the Commis-
sioners.

9. The oral evidence shall be certified by the reporters taking the same.
10. The Secretary vill have charge of all the books and papers of i.he.Conmmission,

and no papers shall be withdrawn from the files or taken from the office without an
order of the Commission. The Agent or Counsel on either side shall, however, he
allowed access to such books and papers for purposes of reference, and at the close
of the proceedings books and papers filed shail be returned to the respective parties
who may have produced them.

Il. Ail witnesses shall be examined on oath or solemn afirmation, and ex parte
affBdavits are to he admitted.

12. The award shall be nade out in duplicate, and copy bc presented to the
respective Agents of the two Governments.

13. The Comnissioners shall have power to alter, amend, add to, suspend, or
annul any of the foregoing Rules, as nay seemn to theni expedient during the course
of the proceedings.

Mr. Ford then proceeded to name the British Counsel, as follows:-
Joseph Doutre, Esq., Q.C., of Montreal.
S. R. Thompson, Esq., Q.C., of St. John, New Brunswick.
Hon. W. V. Whiteway, Q.C., of St. John's, Nevfoundland.
Hon. Louis H. Davies, of Charlottetown, Prince Edward Island; and
R. L. Weatherbe, Esq., Q.C., of Halifax, Nova Seotia.

Mr. Foster stated that lie would request permission to name the Counsel on the
part of the United States, after such adjourniment as might be decided on after the
presentation of the "Case" of Her Majesty's Government; .vhich request was
acceded to by the Comnissioners.

Mr. Ford then presented to each of the Commissioners a copy of the " Case " of
Her Majesty's Government, and duplicate copies to the United States' Agent,
accompanied by a list of the documents to be fI!ed with the Secretary in support of
the " Case." (See Appendix A.)

The Commission thereupon adjourned until next day, the sixteenth June, at
noon.

(Signed)' MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Il. KELLOGG. DWIGHT FOSTER.
A. T. GALT

J. H. G. BERGNE.



Protocol' No. 2.

Record of the Proceedings of the Fisheries Commission at the Second Conference,
held at ]Halifax, Nova Scotia, on the 16th day of June, 1877:

The Conference was held pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
The President having directed the Secretary to read the records of the last

Conference, these were approved and signed by the Commissioners, the Secretary,
and the Agents.

The Commission was thereupon-adjourned until Saturday, the 28th day of July,
at 11 A.M.

(Signed) MAUJRICE DELFOSSE. (Signed) FRANCIS. CLARE iFORD.
E. IL KELLOGG. DWIGIT T OSTE R.
A. T. GALT.

J. H. G. ELGNE

Protocol No. 3.

Record of the Proceedings of the Fisheries Commission at the Third Conference,
held at Halifax, Nova Scotia, on the 28th day of July, 1877.

The Commission met pursuant to adjournment.
The thrce Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
The Secretarv reported that, during the adjournment, the United States' Agent

had, in compliance with the Second Rule adopted for the procedure of the Commis-
sion, delivered to him twelve copies of the "Answer on behalf of the United
States of America to the Case of fier Britannic Majesty's Governnent." (Appen-
dix B.)

This " Answer " was accompanied by a "Brief for the United States upon the
question of the extent and linits of the inshore fisheries and territorial waters on
the Atlantic coast of British North America." (Appendix C.)

Copies of both documents vere forwarded by the Secretary on Monday, the 9th
Julv, to each of the Commissioners.

in conforinity with the sanie Rule, the British Agent had delivered to the Secre-
tary twelve copies of the "lReply on behalf of Fier Britannic Majesty's Government
to the Answer of the United States of America." (Appendix D.)

A copy of this document was forwarded by the Secretary to each of the Com-
nmissioners on the 26th day of July.

The Secretary, by direction of the President, then rend the records of the last
Conference, which were approved, and signed bwy the Commissioners, the Secretary,
and the Agents.

Mr. Fioster then proceeded to naine the Counsel retained on behalf of the United
States, as follows :-

ion. William H. Trescot, of Washington; and
Richard H. Dana, Esq., Jutnr., of Boston.

Mr. Foster added that lie might possibly, although fnot probably, name others
at a later day.

The Secretary then inforned the President that, subject to the approval of
the Comimissioners, the services of Mr. George B Bradley and of Mr. John A.
Lumsden had been secured as Stenographic Reporters of the proceedings of the
Commission. The Comm issioners were pleased to express their approval.

The President next requested the Secretary to record the fact that the proceedings
of the Commission would be of a strictly private character.

Mr. Ford then proposed that the sittings of the Commission shÔuld, unless
otherwise ordercd, be held daily, from noon to 4 P.in., Saturdavs and Sundays
excepted.

Nr. Foster concurred in the proposed arrangement, which wvas agreed to by



the Commissioners, on the understanding that, if time were found to press, the hours
of the daily sittings should be lengthened.

The Commission then adjourned until Monday, the 30th July, at noon.

(Signed) MAURICE DELFOSSE. ·(Signed) FRIA.NCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. Hl. G. BERGNE.

Protocol No. 4.

Record of the Proceedings of the Fisheries Commission- at the Fourth Conference,
held at Halifax, Nova Scotia, on the 30th day of July, 1877.

The Commission met at noon, as appointed.
The three.Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Foster then requested permission to introduce Mr. J. S. D. Thomson, of
Halifax, and Mr. Alfred Foster, of Boston, who woald attend the Commission to
perform such duties on behalf of the United States as might be assigned to them.
He added that Mr. Henry A. Blood, of Washington, would also attend to render
clerical assistance.

Mr. S. R. Thomson, rising to open the Case of Her Britannic Majesty's
Government, stated that he proposed to commence by reading the printed " Case"
submitted to the Comnissioners on behalf of Her .Britannic Majesty's Govern-
ment.

This lie proceeded to do, and the documents therein referred to were read in
due order by the Secretary. These will be found in a collective form in Appendix E.

Mr. Foster then proceeded to read the " Answer on behalf of the United States
of America to the Case of Her Britannic Majesty's Government," printed copies of
which had already been submitted to the Commissioners. Hie stated, however, that
such reading formed no part of his opening, in course of which he proposed to quote
extracts frorm the " Answer."

The reading of the " Answer" 'was unfinished at 4 P when the Commission
adjourned till next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) TRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIHT FOSTER.
A. T. GALT.

J. L. G. ~BBRGNE.

Prolocol No. 5.
Record of the Proceedings of the Fisheries Commission, at the Fifth Conference,

held at Halifax, Nova Scotia, on the 31st day of July, 1877.

The Conference met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the ALgents.

rhe Secretary next read an entry which had been made in the notice book by
the United States' Agent, requesting the production of certain documents.

Mr. Foster then continued the reading of the "Answer on behalf of the United
States of America to the Case of Her Britannie Majesty's Government.' on the con-
clusion of which Mr. S. R. Thomson read "The Reply on behalf of lHer .Britannic
Majesty's Government to the Answer of the United States of America."

The Sécretary read in due order " The Instructions to Her Majesty's High
Commissioners, and Protocd's of Conferences held at Washington between the 21th
February and the 6th May, 1871, so far as this paper relates to the Fisheries."
(No. 15, Appendix E.ý



Mr. S. R. Thomson, on concluding the reading of the "Reply," said that the
" Case of Her Majesty's Government," the " Answer of the United States," and the
"Reply of Her Majesty's Government " having now been read, he would leave the
case, as.brought out in evidence, in the hands of the Commissioners, who, he was
confident, would carefully and impartially decide upon it. By arriving at a fair
and equitable decision, they would remove a source of .irritation between Great
Britain and the United States, and earn a lasting title to the gratitude of two great
and friendly nations. •

The Commission then proceeded to take evidence in support of the " Case of
Her Britannic Majesty's Government."

Simon Chivirie, a fisherman, residing at Souris, Prince Edward Island, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 1,
Appendix F.)

The Commission adjourned at 4 P.M. until the following day, at noon.

(Signed) MAURICE DELFOSSE. (Signed) TRANCIS CLARE FORD.
E. R. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 6.

Record of the Proceedings of the Fisheries Commission at the Sixth Conference,
held at Halifax, Nova Scotia, on the Ist day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, vhich were approved, and signed by the Commissioners, the Secretary, and
the Agents.

The examination of Simon Chivirie, of Souris, Prince Edward Island, was resumed
by Mr. Davis.

Mr. Foster cross-examined the witness.

Mr. James R. Maclean, of Souris, merchant, a member of the .gislati ve Assembly
of Prince Edward Island, was called,and gave evidence on oath on matters connected
with the inquiry. (No. 2, Appendix F.)

The witness was cross-examined by Mr. Dana.

The Commission adjourned at 4 P.M. until next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. R. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. EERGNE.

Protocol No. 7.

Record of the Proceedings of the Fisheries Commission, at the Seventh Conference,
held at Halifax, Nova Scotia, on the 2nd day of August, 1877.

The Commission met at noon as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved and signed by the Commissioners, the Secretary,
aud the Agents.

The cross-examination of Mr. James R. Maclean was resumed by Mr. Dana.

Mr. John F. Campion, of Souris, Prince Edward Island, a trader principally in



fish, and formerly a fisherman, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 3, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. Joseph Campbell, of Souris, Prince Edward Island, a fisherman by trade,
was called, and gave evidence on oath on matters connected with the inquiry.
(No. 4, Appendix F.)

The witness was examined by Mr. Davies.

The Commission adjourned at 4 P.iM., until the following day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 8.

Record of the Proceedings of the Fisheries Commission, at the Eighth Conference,
held at Halifax, Nova Sçotia, on the 3rd day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by tie Commissioners, the Secretary,
and the Agents.

The examination of Mr. Joseph Campbell was resumed by Mr. Davies.
The witness was cross-examined by Mr. Dana.

Mr. William S. McNeil, of Rustico, Prince Edward Island, a Justice of the
Peace, and formerly a Memher of the Local Legislature, engaged in the fishing
business, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 5, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. Stanislaus F. Perry (or Poirier), of Tignish, Prince Edward Island, a Member
of the Dominion House of Commons. a fariner, mill-owner, and fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 6,
Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. Joseph Campbell was recalled, and re-examined by Mr. Dana.

Mr. Davies then read affidavits made, relative to the present inquiry, by-
Mr. Alexander W. MacNeil, of Cavendish, Prince Edward Island, a Justice o

the Peace, farmer, and. fishermau (No. 1, Appendix G), and by Mr.. Hugh John
Montgomery, of New London, Prince Edward Island, merchant (No. 2, Appen-
dix G).

The Commission then adjourned·till Monday, the 6th day of August, at noon.

(Signed) MAURICE DELFOSSE. (Signed). FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHIT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 9.

Record of the Proceed.ings of the Fisheries Commission, at the Ninth Conference,
held at Halifax, Nova Scotia, on the 6th day of August, 1877.

The Commission met at noon, pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last,
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Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The Secretary then reported that the services of Mr. Benjamin Russell had been
secured as an additional shorthand Reporter; and the President expressed his
approval.

The Secretary next requested permission to withdraw from the Archives the
affidavits filed with him, for the purpose of printing them at convenient periods.
This permission was granted.

Mr. George William Howlan, of Cascumpec, Prince Edward Island, a Senator of
the Dominion of Canada, formerly a Member of the Executive Council of Prince
Edward Island, and Consular Agent of the United States at Cascumpec, engaged in
the fishing business, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 7, Appendix F.)

The witness was exanined by Mr. Weatherbe, and cross-examined by
Mr. Trescot.

Mr. S. R. Thomson then proceeded to read aifidavits made by the following
persons, on matters connected with the inquiry:-

Mr. John D. White, of Alberton. (No. 3, Appendix G.)
Mr. Sylvain F. Arsineaux, of Tignish. (No. 4, Appendix G.)
Mr. Alexander Francis Larkin, of Nail Pond. (Yo. 5, Appendix G.)
Mr. James Conroy, of Kildare. (No. 6, Appendix G.)
Mr. James F. White, of Alberton. (No. 7, Appendix G.)
Mr. Meddie Gallant, of Big Mimnigast. (No. 8, Appendix G.)
Mr. James Skerry, of Cascumpec. (No. 9, Appendix G.)
Mr. John Champion, of Cascumpec. (No. 10, Appendix G.)
Mr. Sebastian Davidson, of Tignish. (No. 11, Appendix G.)
Mr. William Champion, of Cascumpec. (No. 12, Appendix G.)
Mr. James McDonald, of East Point. (No. 13, Appendix G.)
Mr. James H. Davidson, of Tignish. kNo. 14, Appendix G.)
Mr. Joseph Campbell, of Souris. (No. 15, Appendix G.)
Mr. Alexander Chivirie, of Souris.. (No. 16, Appendix G.)
Mr. James F. Morrisay, of Tignish. (No. 17, Appendix G.)

The Commission adjourned at 4 r.m. until next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 10.

Record of the proceedings of the Fisheries Commission, at the Tenth Conference,
held at Halifax, Nova Scotia, on the 7th day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By the direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Weatherbe proceeded to read a collection of " Officiai Correspondence from
the years 1827 to 1872, inclusive, showing the encroachments of United States'
fishernien in British North American waters since the conclusion of the Convention
uf 1818." (Appendix H.)

Mr. S. R. Thomson then read affidavits made by the following persons, on
matters connected with the inquiry:-

Mr. E. Hackett, of Tignish. (No. 18, Appendix G.)
Mr. M. O'Connor, of Kildare Cape. (No. 19, Appendix G.)
M. Alexander Larkin, of Alberton. (No. 20, Appendix G.)
Mr. Gilbert Perry, of Frog Pond. (No. 21, Appendix G.)
INr. A. J. Gaudet, of Nail Pond. (No. 22, Appendix G.)
Mr. William S. Larkin, of Nail Pond. (No. 23, Appendix G.)



Mr. Michael Folev, of Alberton. (No. 24, Appendix G.)
Mr. Marshal Pacquet, of Souris. (No. 25, Appendix G.)
Mr. Peter Deagle, of Rollo Bay. (No. 26, Appendix G.)
Mr. Samuel Prowse, of Murray larbour. (No 27, Appendix G.)
31r. Daniel McPhee, of Big Pond. (No. 28, Appendiv G.)
Mr. Malcolm McFaden, of Murray Harbour. (No. 29, Appendix G.)
Mr. Charles W. Dunn, ofMurray Harbour. (No. 30, Appendix G.)
Mr. James Howlett, of Georgetown. (No. 31, Appendix G.)
Mr. John Grahani, of Cavendish. (No. 32, Appendix G.)
Mr. John R. McDonald, of St. Margaret's. (No. 33, Appendix G.)
Mr. Colin McKenzie, of French River, New London. (No. 34, Appendix G,)
Mr. Alphonse Giliman, of Nalpeque. (No. 35 Appendix G.)
The Commission adjourned at 4 v..r. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLA.RE FORD,
E. Hl. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 11.

Record of the Proceedings of the Fisheries Commission, at the Eleventh Conference,
held at Halifax, Nova Scotia, on the 8tI day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. George Harbour, of Sandy Beach, Gaspé, a farmer and fisherman, vas
called, and gave evidence on oath on matters connected with the inquiry. (No. 8,
Appendix F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr. Foster.

Mr. William Sinnett, of Griftin's Cove, Gaspé County, a fisherman, was next
called, and gave evidence on oath on matters connected with the inquiry. (No. 9,
Appendix F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr. Dana.

Mr Gregoire Grigny, of Newport, Gaspé County, a fisherman, was called, and
gave evidence on oath on matters connected with the inquiry. (No 10, Appendix F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr. Foster.

Mr. Willian McLeod, of Port Daniel, in the County of Gaspé, a farmer and
fisherman, was called and gave evidence on oath on matters connected with the
inquiry. (No. i1, Appendix F.)

The witness was examined by Mr. S. R. Thomson..

The Commission adjourned at 4 P.M. tilt next day at·noon.

(Signed) MAURICE DELTOSSE. (Signed) FRANCIS CLARE FORD.
E. Hl. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE,

Protocol No. 12.

Record of the Proceedings of the Fisheries Commission, at the Twelfth Conference,
held at Halifax, Nova Scotia, on the 9th day of August, 1877.

The Commission met according to appointmerit.
The three Commissioners, and the Agents of Great Britain and of the United

States respectively, were present.
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By direction of the President, the Secretary read the records of the last
Conference, which vere approved and signed by the Commissioners, the Secretary,
and the Agents.

The examination of Mr. William McLeod was resunied by Mr. S. R. Thomson.
The witness was cross-examined by Mr. Dana.

Mr. Philip Vibert, of Percë, in the County of Gaspé, a Gencral Insurance and
Commission Agent, Lloyd's Agent, and formerly High Sheriff for the County of
Gaspé, was called, and gave evidence on oath on matters connected vith' the
inquiry. (No. 12, Appendix F.)

The witness was examined by Mr. Doutre, and cross-examined hy Mr. Foster.

Mr. Weatherbe then proceeded to read affidavits made on matters connected
with the inquiry by the following persons:-

Mr. E. Marshall, of the Island of Anticosti. (No. 36, Appendiz G.)
Mr. James A. Nickerson, of Margaret's Bay. (No. 37, Appendix G.)
Mr. J. L. Ingraham, of North Sydney. (No. 38, Appendix G.)

Mr. Foster then read the follow'ing statement:-
" Referring to page 20 of the ' Answer on behalf of the United States,' and to

Chapter VI of the ' Reply on bebalf of Her Majesty's Government' thereto, the
Agent of the United States desires to state that upon an examination of the full
text of the correspondence and instructions referred to therein, which have been
kindly furnished to him by the Agent of Her Majesty's Government, it appears to
be truc, as asserted in the 'Reply,' that the offer cited in the 'Answer' was
a part of a general proposition as to commercial relations. 'hie 'Answer' was
prepared without access to the original documents since furnished, and referred
only to the letter of Sir ]Henry Bulwer, and the extract therein inclosed, which
conveyed to the mind of the Agent of the United States the suggestion of an
alternative negotiation, the one contemplating a general reciprocity, the other an
arrangement confined to the Fisheries, and proposing a narrower equivalent.

"An obvious error of citation also arose in copying or printing, which escaped
attention in reading the proof."

The Commission then adjourned until the iext day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 13.

Record of the Proceedings of the Fisheries Commission, at the Thirteenth Confe.
rence, held at Ilalifax, Nova Scotia, on the 10th day of August, 1877,

The Commission met at noon. as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
The Secretary, by direction of the President, read the records of the last Con-

ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. John James Fox, of Amherst, Magdalen Islands, Collector of Customs, Regis.
trar of Shipping, and Overseer of Fisheries, was called, and gave evidence on oath
on matters connected with the inquiry. (No. 13, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana.

Mr. S. R. Thomson and Mr. Doutre then proceeded to read affidavits made on
matters connected vith the inquiry by the following persons:-

Mr. John J. McPhee, of Big Pond, Prince Edward Island. (No. 39, Appen-
dix G.)

Mr. James McDonald, of Chepstow. (No. 40, Appendix G.)
Mr. James Nowlan, of Souris, Prince Edward Island. (No. 41, Appendix G.)



Mr. John G. MeNeil, of North Rustico, Prince Edward Island. (No. 42,
Appendiv G.)

Mr. George McKenzie, of French River, Prince Edward Island. (No. 43,
Appendix G.)

The Commission then adjourned till Monday, the 13th day of August, at
11 A.N.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. 1. KELLOGG. DWIGUT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 14.

Record of the Proceedings of the Fisheries Commission, at the Fourteenth Confe-
rence, held at Halifax, Nova Scotia, on the 13th day of August, 1877.

The Commission met at 11 Â.I., pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved and signed by the Commissioners, the Secretary, and
the Agents.

Mr. George McKenzie, of New London, Prince Edward Island, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 14,
Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

iVr. Thomas Roberts Bennett, Judge of the District Court at Harbour Grace, New-
foundland, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 15, Appendir F.)

The witiess was examined by Mr. Whiteway.

The Commission adjourned at 2 r.a. until the followiiig day at noon.

(Signed) MAURICE DELFOSSE, (Signed) FRANCIS CLARE FORD.
E. Ul. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H1. G. BERGNE.

Protocol No. 15.

Record of the Proceedings of the Fisheries Commission, at the Fifteenth Conference,
held at Halifax, Nova Scotia, on the 14th day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secreta·y, and
the Agents.

The examination of Mr. T. R. Bennett wàs resumed by Mr. Whiteway.
The witness was cross-examined by Mr. Dana.

.M1r. William Killigrew, of St. John's, Newfoundland, Merchant, was next
called, and gave evidence on oath on matters connected with the inquiry. (No. 16,
Appendix F.)

The witness was examined by Mr. Whiteway.

The Commission adjourned at 4 r.r. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Hl. KELLOGG. DWIGHT FOSTIER.
A. T. GALT.

J. H-1. G. BERGNE.
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Protocol No. 16.

Record of the Proceedings of the Fisheries Commission, at the Sixteenta Conference,
held at Halifax, Nova Scotia, on the 15th day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, tho Secretary, and
the Agents.

The examination of Mr. W. Killigrew was resumed by Mr. Whiteway.
The witness vas cross-examined by Mr. Foster.

.fr. James Oliphant Fraser, of the Board of Works Department, St. John's, New.
foundland, was next called, and gave evidence on oath on matters connected with
the inquiry. (No. 17, Appendix F.)

The witness was examined by Mr. Whiteway, and cross-examined by
Mr. Dana.

The Commission then adjourned till the following day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARY ËORD.
E. HE. KELLOGG. DWIGHT FOSTER.
A. T. GAL.

J. Il. G. BERGNE.

Protocol No. 17.

Record of the Proceedings of the Fisheries Commission, at the Seventeenth Confe-'
rence, held at Halifax, Nova Scotia, on the 16th day of August, 1877.

The Commission met at noon, as appointed.
The three Conimissioners, and the Agents of the United States and of Great

Britain respectively, were present.
Dy direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Angus Grant, of Port Hawkesbury, in the Strait of Canso, a merchant, and
formerly a fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 18, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.
Mr. James McKay, Deputy Inspector of Fish, at Port Mulgrave, in the Strait of

Canso, a fisherman, was next called, and gave evidence on oath on matters connected
vith the inquiry. (No. 19, Appendix F.)

The witness was examined by Mr. S. R. Thomson. No cross-examination was
desired.

Mr. James Purcell, of Port Mulgrave, Strait of Canso, a Revenue Officer and
Collector of Light Dues, formerly a fisherman, was called, and gave evidence on
oath on matters connected with the inquiry. (No. 20, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.
The'Commission adjourned at 4 i.ht. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Ir. KELLOGG. DWIGIT FOSTER.
A. T. GALT.

J. HL. G. BERGNE.



Protocol No. 18.

Reeord of the Proceedings ot the Fisheries Commission, at the Eighteenth Conference,
held'at Halifax, Nova Scotia, on the 17th day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, we're present.
By direction of the President, the Secretary read the records of the last Confe-

-rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Captain E. Hardinae, C.B., R.N., Aide-de-camp to Her Majesty the Queen, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 21,
Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mfr. John Nicholson, of Louisberg, Cape Breton, a fisherman, was next called,
and gave évidence on oath on matters connected with the inquiry. (No. 22,
Appendix F.)

The witness vas examined by Mr. Doutre, and cross-examined by Mr. Dana.

Mr. John Maguire, of Steep Creek, Strait of Canso, a trader, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 23, Appen-
dix F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Foster.

Mr. Weatherbe then proceeded to read an affidavit made relative to the
present inquiry by Mr. Peter Paint, Senior, of Port Hawkesbury. (No. 443
Appendix G.)

' Mr. William Brown, of Port Medway, Nova Scotia, a fisherman, was next called,
and gave evidence on oath on matters connectéd witb the inquiry. (No. 24,
Appendix F.)

The witness was examined by Mr. Davies. No cross-examination was desired.

Mr. Weatherbe then read affidavits made relative to the present inquiry by the
following persons:-

Mr. George C. Lawrence, of Port Hastings, Nova Scotia. (No. 45, Appen-
dix G.)

Mr. James B. Hadley, of Port Mulgrave, Nova Scotia. (No. 46, Appendix G.)
Mr. Michael Crispo, of Harbor--au-Bouche, Nova Scotia. (No. 47,. Appen-

dix G.)

The Commission adjourned at 4 P.M. till Monday, the 20th day of August, at
noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

3L H. G. BEBGNE.

Protocol No. 19.

lecord of Proceedings of the Fisheries Commission, at the Nineteenth Conference,
held at Halifax, Nova Scotia, on the 20th day of August, 1877.

The Commission met at noon, pursuant to adjournient.
The three Commissioners, and *the Agents of the United States and of &reat

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.



Mr. James W. Bigelow, of Wolfeville, MNoya. Scotia, a merchant, and formerly
United States' Consular Agent at Cape Canso, was called, and gave evidence on oath
on matters' connected -with the inquiry. (No. 25, Appendix F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Foster.

Mr. John Stapleton, of Port Hawkesbury, hotel-keeper, and formerly a fisherman,
was càlled, and *gave evidence on oath on matters connected with the inquiry.
(No. 26, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.
Mr. Michael Wrayton, of Barrington, Nova Scotia, ice merchant, was next

called, and gave evidence on oath on matters connected -with the inquiry. (No. 27,
Appendix F.)

The vitness was examined by Mr. S. R. Thomson, and cross-exanined by
Mr. Foster.

Mr. Daniel C. Stuart, of Halifax, Nova Scotia, hotel-keeper, and formerly captain
of a merchant-ship, was called, and gave evidence on oath on matters connected with
the inquiry. (No. 28, Appendix F.)

The witness was examined by Mr. Weatherbe. No cross-examination was
desired.

Mr. Whiteway then proceeded to read aflidavits made relative to the present
inquiry by the following persons:-

Mr. Robert S. Munn, of Harbor Grace, Newfoundland. (No. 48, Appendix G.)
Mr. James S. Hayward, of St. John's, Newfoundland. (No. 49, Appendix G.)

[For Table, see Appendix I.]

Mr. James S. Hayward, of St. John's, Newfoundland. (No. 50, Appendix G.)
Mr. J. J. Rogerson, of St. John's Newfourdland. (No. 51, Appendix G.)
Mr. Joseph P. Deneff, of St. John's, Newfoundland. (No. 52, Appendi G.)
Mr. William H. Mulloy, of Gloucester, Massachusetts. (No. 53, Appendix G.)
Mr. George Rose, of Little Bay, Newfoundland. (No. 54, Appendix G.)
Mr. John Evans, of English Harbour, Newfoundland. (No. 55, Appendix G.j
Mr. John Rose, of Bellorani, Newfoundland. (No. 56, Appendix G.)
Mr. Philip Hubert, of Harbour Breton, Newfoundland. (No. 57, Appendix G.)
Mr. George J. R. Snellgrove, of St. Jacques, Newfoundland. (No. 58, Appen-

dix G.)
Mr. Henry Giovanninni, of Rencontre, Newfoundland. (No. 59, Appendix G.)
Mr. James P. Snook, of Fortune, Newfoundland. (No. 60, Appendix G.)
Mr. William G. Bennett, of Fortune, Newfoundland. (No. 61, Appendix G.)
Mr. Samuel G. Hickman, of Grand Bank, Newfoundland. (No. 62, Appen-.

dix G.)
Mr. Henry Benning, of Lamalin, Newfoundland. (No. 63, Appendix G.)
Mr. James Reeves, of St. Lawrence, Newfoundland. (No. 64, Appendix G.)
Mr. Hugli Vavasor, of St. Lawrence, Newfoundland. (No. 65, Appendix G.)
Mr. Thomas Winter, of Burin, Newfoundland. (No. 66, Appendix G.)
Mr. Philip Pine, of Burin Bay, Newfoundland. (No. 67, Appendix G.)
Mr. William Collins, of Burin, Newfoundland. (No. 68, Appendix G.)
Mr. Oven Pine, of Burin Bay, Newfoundland. (No. 69, Appendix G.)
Mr. Richard Paul, of Burin Bay, Newfoundland. (No. 70, Appendix G.)
Mr. Francis Berteaux, of Barin, Newfoutidland. (No. 71, Appendix G.)
Mr. Richard McGrath, of Oderin, Newfoundland. (No. 72, Appendix G.)
Mr. Henry Penneil, of Trepassy, Newfoundland. (No. 73, Appendix G.)
Mr. Patrick Leary, of Renews, Newfoundland. (No. 74, Appendix G.)
Mr. Garret Jackman, of Renews, Newfoundland. (No. 75, Appendix G.)
Mr. John White, of Ferryland, Nevfo'indland. (No. 76, Appendix G.)
Mr..Robert Morry, of Caplin Bay, Newfoundland. (No. 77, Appendix G.)
Mé. Peter Winser, of Aquaforte, Newfoundland. (No. 78, Appendix G.à
Mr. Richard Cashen, of Cape Broyle, Newfoundland. (No. 79, Appendix G.)
The Commission adjourned at 4 P.m. until the following day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KIELLOGG. DWIGiT TOSTER.
A. T. GALT.

J. H. G. BERGNE.



Protocol No. 20.

Record of the Proceedings of the Fisheries Commission, at the Twentieth Conference,
held at Halifax, Nova Scotia, on the 21st day of August, 1877.

The Commission met at noon, as appointed.
The three Coinmissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Conimissioners, the Secretary,
and the Agents.

Mr. Weatherbe rcad affidavits made relative to the present inquiry by the
following persons:-

Mr. Thomas C. Roberts, of Cape Canso, Nova Scotia. (No. 80, Appendix G.)
Mr. James S. Richard, of Getsoins Cove, Nova Scotia. (No. 81, Appendix G.)
Mr. Jacob Groser, of Lower La Have, Nova Scotia. (No. 82, Appendix G.)
Mr. Nathaniel Gost, of Lunenburg Town, Nova Scotia. (No. 83, Appendix G.)
Mr. Charles Smith, of Lunenburg Town, Nova Scotia. (No. 84, Appendix G.)
Mr. Benjamin Wentzler, of Lower Harbour, Nova Scotia. (No. 85, Appen-

dix G.)
Mr. George Conrad, of South Village, Nova Scotia. (No. 86, Appendix G.)
Mr. Geoffrey Cook, of Rose Bay, Nova Scotia. (No. 87, Appendix G.)
Mr. Daniel Getson, of Getson's Cove, Nova Scotia. (No. 88, Appendix G.)
Mr. D. Riser, of Rose Bay, Nova Scotia. (No. 89, Appendix G.)
Mr. James W. Spearwater, of New Dublin, Nova Scotia. (No. 90, Appendix G.)
Mr. William A. Zwicker, of Lunenburg Town, Nova Scotia. (No. 91, Appen-

dix G.)
Mr. Isaac Lohnes, of Middle La Have, Nova Scotia. (No. 92, Appendix G.)

Mr. James McLean, of Letite, County of Charlotte, in New Brunswick, merchant,
was then called, and gave evidence on oath on inatters connected with the inquiry.
(No. 29, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. James Lord, of Deer Island, Charlotte County, New Brunswick, a fisherman,
was next called, and gave evidence on oath on mattei's connected with the inquiry.
(No. 30, Appendix F.)

The wifness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana.

The Commission adjourned at 4 r.m. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. . KELLOGG. DWIGIET FOSTER.
A. T. GALT.

J. Hi. G. BERGNE.

Protocol No. 21.

Record of the Proceedings of the Fisheries Commission, at the Twenty-first
Conference, held at Halifa., Nova Scotia, on the 22nd'day of Kugust, 1877.

The Commission met at noon, as appointed.,
The three Commisioners, and the Agents of the United. States and· of Great

Britai n respectively, were present.
By direction of the President, the Secretary read the recor.dsI of-the. last

Conference, which were approved, and signed by the Commissioners, the Se iay,
and the Agents.

Mr. Walter B. McLaughlin, of Grand Manan, in the Bay of Fundy, Light-keeper,
Fishery Overseer, and County Counsellor for Charlotte County, was called, and
gave evidence on oath on matters connected with the inquiry. (Né. 31, Appeindix F.)

The witness was examined by Mr. S. R. Thomson, and cross-exained by
Mr. Foster.



Mr. Whiteway then read afidavits made relative to the present inquiry by the
following persons:-

Mr. Lawrence Fortune, of Toad's Cove, Newfoundland. (No. 93, Appendix G.)
Mlr. Thomas Carew, of Shore's Cove, Cape Broyle, Newfoundland. (No. 94,

Appendix G.)
Mr. Charles J. Barnes, of St. John's. Newfoundland.- (No. 95, Appendix G.)
Mr. Philip Grouchy, of Pouch Cove, Newfoundland. (No. 96, Appendix G.)
Mr. William Tulk, of Portugal Cove, Newfoundland. (No. 97, Appendix G.)
Mr. James Picot, of Portugal Cove, Newfoundland. (No. 98, Appendix G.)
Mr. Daniel Tucker, of Broad Cove, Newfoundland. (No. 99, Appendix G.)
Mr. Philip Lewis, of Holyrood, Ncvfoundland. (No. 100, Appendix G.)
Mr. Edward O'Brien, of Cat's Cove, Ncwfoundland. (No. 101, Appendix G.)
Mr. Edward Wade, of Cat's Cove, Nevfoundland. (No. 102, Appendix G.)
Mr. George Butler, of Northern Gut, Newfoundland. (No. 103, Appendix G.)
Mr. Stephen Parsons, of Bay Roberts, Newfoundland. (No. 104, Appendix G.)
Mr. John Barrett, of Spaniard's Bay, Newfoundland. (No. 105, Appendix G.)
Mr. Alfred Hopkins, of Heart's Content, Newfoundland. (No. 106, Appendix G.)
Mr. Thomas Newhook, of New Harbour, Newfoundland. (No. 107, Appendix G.)
Mr. Edward Morse, of Dildo, Newfoundland. (No. 108, Appendix G.)
Mr. Alexander McKay, of North Sydney, Nova Scotia. (No. 109, Appendix G.)
Ms. James McLeod, of Gabarus, Nova Scotia, (No. 110, Appendix G.)
Mr. William Nearing, of Main-à-Dieu, Nova Scotia. (No. 111, Appendix G.)
Mr. Thomas Lahey, of Main-à-Dieu, Nova Scotia. (No. 112, Appendix G.)
Mr. Daniel Goodwin, of Cape Canso, Nova Scotia. (No. 113, Appendix G.)

The Commission adjourned at 4 i.x. till next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. il. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 22.

Record of the Proceedings of the Fisheries Commission, at the Twenty-second
Conference, held at Halifax, Nova Scotia, on the 23rd day of August, 1877.

: The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Thomas Savage, of Cape Cove, Gaspé, merchant and ship-owner, a Member
of the Local Legislature for the Gulf Division, was called, and gave evidence on
oath oa matters connected with the inquiry. (No. 32, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana.

Mr. James Baker, of Cape Cove, Gaspé, a trader and fisherman,'was next called,
and gave evidence on oath on matters connected with the inquiry. (No. 33, Appen-
dix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. James Jessop, of Newport, Gaspé, a builder and farmer, and formerly a
fisherman, was then called, and gave evidence on oath 'on matters connected with
.the inquiry. (No. 34, éIppendix F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. William Flynn, of Percé; County of Gaspé, Customs officer, and Secretary and
Treasurer of the County, vas called, and gave evidence on oath on matters con-
nected with the inquiry. (No. 35, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.



Josef Couteur, of Cape Despair, Gaspé, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 36, Appendix F.)

The witness was examined in French by Mr. Doutre, who translated the
replies.

The Commission adjourned at 4 P.M. tilt the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GAIT.

J1. R. G. BERGNE.

Protocol No. 23.

Record of the Proceedings of the Fisheries Commission, at the Twenty-third
Conference, held at Halifax, Nova Scotia, on the 24th day of August, 177.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. T. J. Lamontaigne, of St. Anne des Monts, in the County of Gaspé, a
merchant, engaged in the fishing business, was called, and gave evidence on oath
on matters connected with the inquiry. (No. 37, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Trescot.

Mr. John Short, of the Village of Gaspé, Representative of the County in the
Dominion Parliament, and formerly Sheriff of the County, engaged in the fishing
business, was next called, and gave evidence on oath on matters connected with the
inquiry. (No. 38, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. Josef 0. Sirois, of Grande Rivière, in the County of Gaspé, a merchant,
engaged in the fishing business, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 39, Appendix F.)

The witness was examined in French by Mr. Doutre, who translated the
replies.

Mr. A. Lebrun, of Percé, in the County of Gaspé, a fish merchant, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 40.
Appendix F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. Louis Roy, of Cape Chatte, in. the County of Gaspé, a fish merchant, and
formerly a fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 41, Appendix F.)

The witness was examined by Mr. Doutre. 'No cross-examination was desired.

Mr. S. R. Thomson then read affidavits made relative to the present inquiry by
the following persons:-

Mr. William Kelly, of Lingan. Cape Breton. (No. 114, Appendix G.)
Mr. Isaac Archibald, of Cow Bay, Cape Breton. (No. 115, Appendix G.)
Mr. Joseph Dobson, of South Sydney, Cape Breton. (No. 116, Appendix G.)
Mr. John Peach, of Cow Bay, Cape Breton. (No. 117, Appendix G.)
Mr, James Fraser, of South Bar, Cape Breton. (No. 118, Appendix G.)
Mr. John Ferguson, of Cow Bay, Cape Breton. (No. 119, Appendix G.)
Mr. John Murphy, of Lingan, Cape Breton. (No. 120, Appendix G.)
Mr. Angus Matheson, of South Sydney, Cape Breton. (No. 121, Appendix G.).
Mr. William H. Sweet, of Fall River, Massachusetts, U. S. A. (No. 122,

Appendix G.)
Mr. James Archibald, of Boston, Massachusetts, U. S. A. (No. 123, Appendix G.)
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Mr. Richard Thomas, of Booth Bay, Maine, U. S. A. (No. 124, Appendix G.)
Mr. ~John R. Hamilton, of New Carlisle, Province of Quebec. (No. 125,

Appendix G.)
Mr. Baptiste Couture, of Grande Rivière, County of. Gaspé. (No. 126,

Appendix G.)
Mr. Edward G. Hall, of New Carlisle. Province of Quebec. (No. 127,

Appendix G.)
Mr. William E. Gardiner, of Louisburg, Cape Breton. (No. 12S, Appendix G.)

The Commission adjourned at 4 .r.., until Monday, the 27th day of August, at
noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIIT FOSTER.
A. T. GALT.

J. I. G. BERGNE.

Protocol No. 24.

Record of the Proceedings of the Fisheries Commission, at the Twenty-fourth
Conference, held at Halifax, Nova Scotia, on the 27th day of August, 1877.

The Commission met at noon, pursuant to adjournment.
The three Commissioners, and the Agents of the United States and Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. John F. Taylor, of Isaac's Harbour, County of Guysborough, Nova Scotia, a
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 42, Appendix F.)

The witness was exarnined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Foster then requested permission to examine as witnesses on behalf of the
United <States two or three captains of United States' fishing-vessels at present in
Halifax harbour. This he desired to do duriug the course of the day:a proceedings,
in case the witnesses might be obliged to leave the port.

This permission was granted.

Mr. James Eisenhauer, of Lunenburg Town, a fish merchant, was called, and
gave evidence on oath on matters connected with the inquiry. (No 43, Appendix F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. James Bradley, of Newburyport, Massachusetts, U. S. A., a fisherman, was
called on behalf of the United States, and gave evidence on oath on matters
connected with the inquiry. (No. 1, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson.

Mr Edward Stapleton, of Gloucester, Massachusetts, a fisherman, was calle&, and
gave evidence on oath on matters connected with the inquiry. (No. 2, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Weatherbe
and by Mr. Whiteway, by joint consent, with regard to Newfoundland.

Mr. George Romeril, of Percé, Agent of Messrs. Charles Robins and Co., was
called, and gave evidence on oath on matters connected with the inquiry. (No. 44,
Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

The Commission adjourned at 5·30 r.m. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLAR FORD.
E. H. KTIZOGG. DWIGHT FOSTER.
A. T. GALT. .

J. H. G. BER.GNE.



Protocol No. 25.

Record of the proceedings of the Fisheries Commission, at the Twenty-fifth
Conference, held at Halifax, Nova Scotia, on the 28th day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, ahd the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Willian Macdonnell, of Argyll, Yar.mouth County, Nova Scotia, a trader
and formerly a fisherman, was called, 'and gave evidence on oath on matters
connected with the inquiry.. (No. 45, Appeidix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. John Holliday, of the City. of Quebec, a partner in the firm of A. Fraser
and Co., fish inerchants, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 46, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Davies then read affidavits made relative to the present inquiry by the
following persons:-

Mr. Philip L. Montais, of Arichat. (No. 129, Appendix G.)
Mr. Christopher Smyth, of Port Hood. (No. 130, Appendix G.)
Mr. John Ingham Brand, of Pubnico. (No. 131, Appendix G.)
Mr. Edward Hirtle, of Lunenburg Town. (No. 132,.Appendix G.)
Mr. Rufus Riser, of Rose Bay, County of Lunenburg. (No. 133, Appendix G.)
Mr. John Morien, of Port Medway. (No. 134, Appendi.- G.)
Mr. John Smeltzer, of Lunenburg Town. (No. 135, Appendix G.)
Mr. Elias Richards, of Getson's Cove, County of Lunenburg. (No. 136,

Appendix G.)
Mr. James Getson, of Getson's Cove, County of Lunenburg. (No. 137,

Appendix G.)
Mr. James Publicover, of New Dublin, County of Lunenburg. (No. 138,

Appendix G.)
Mr. Donald McDonald, of Main-à-Dieu, Cape Breton. (No. 139, Appendix G.)
Mr. John Bagnall, of Gabarus, Cape Breton. (No. 140, Appeitdix G.)
Mr. Peter Bosdet, of West Arichat, Nova Scotia. (No. 141, Appendix G.)
Mr. James Marnmean, of Arichat, Nova Scotia. (No. 142, Appendix G.)
Mr. David Grouchy, or Descousse, Nova Scotia. (No 143, Appendix G.)
Mr. Isidore Leblanc, of Arichat, Nova Scotia. (No. 144, Appendix G.)
Mr. Bryan Murphy, of Port Hood. (No. 145, Appendix G.)
Mr. Simon Ferris, of West Arichat, Nova Scotia. (No. 146, Appendix G.)
Mr. William Creighton, of West Ariehat, Nova Scotia. (No. 147, Appendix G.)
Mr. Isaae Levesconte, of Arichat, Nova Scotia. (No. 148, Appendix G.)
Mr. Williani Wentzel, of Moose Harbour. (No. 149, Appendix G.)
Mr. Pardon Gardner, of Port Mouton. (No. 150, Appendix G.)
Mr. George AlcLeod, of Brooklyn, Queen's County. (No. 151, Appendix G.)
Mr. John Lloyd, of Port Mouton. (No. 152, Appendix G.)
Mr. J. McDonald, of Port Jollie, Queen's County. (No. 153, Appendix G.)
Mr. William Frehei, of Ariehat. (No. 154, Appendix G.)
Mr. Philip Diggdon, of Port Medway. (No. 155, Appendix G.)
Mr. Michael McDonald, of Whitehaven, County of Guysboro. (No. 156,

Appendix G.)
Mr. George Murphy, of Port Hood. (No. 157, Appendix G.)
MIr. James Plclan, of Arichat, Nova Scotia. (No. 158, Appendix G.)

Mr. Trescot then stated that he desired to inake a motion for the consideration
of the Commissioners, which lie read in the following terms:-

"Mr. President and Gentlemen of the Commission,
" As the time is nov approaching when the evidence in support of the British

case will be closed, and we will be required to open the testimony in behalf of the
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United States, we would ask leave to make a slight change in the order of our pro.
ceeding as it has been at present arranged.

" According to the present arrangement it will be our duty to open our case in
advance of the testimony, by laying before you the general scheme of our argument,
and indicating the points upon which evidence will be submitted in its support.

" The character of the testimony which has been now submitted in support of the
British Case, and the tenor of that which we will offer (as may be inferred from the
evidence of the two witnesses whom we were allowed to examine out or order) have
impressed us with the conviction that a practical discussion of the real issues will be
more certainly secured, and the time and patience of the Commission will be more
wisely econonised, if we are allowed to submit such views as it may be our duty to
maintain at the close, instead of in advance, of the examination of witnesses.

" As we understand the wish of both Governments to be that the whole discus-
sion shall be as frank and full as possible, it has occurred to us that you might be
disposed to allow us to adopt such an arrangement as would, in ourjudgment, best
enable us to lay before you a complete presentment of the opinions of the Govern-
ment we represent. And we feel more assured in that opinion, as this privilege
deprives Counsel on the other side of no advantage which they now possess. For
beside the right to reply to the printed Argument, which they now have, we would
of course expect that they would also be allowed the right of oral reply, if they
désired to exercise it.

'An opening speech is not necessary, as the Counsel for the other side have
shown, but it would be obviously improper to submit this case without a careful
review of the testimony which vill have been offered on both sides. And this can
be done with more convenience and thoroughness by an oral speech than by a written
argument. To say ail that it may be our duty to say in a printed argument would
be impossible without swelling it into a volume of unreadable proportions.

" It is our purpose to make the printed Argument a complete but concise sum-
mary of the contention, a clear statement of the principles involved, and the autho-
rities referred to, accompanied by an analysis of the leading facts of the testimony.
This we can do, so as to make it an efficient help to you in your own examination
of the case, if we are not compelled to overload it with ail the discussion which the
evidence and the case itself suggest, but which we could sufficiently dispose of in
oral argument.

We would therefore request permission so to distribute the argument on our
side as to have the opportuuity of subnitting our views orally upon full comparison
of al] the testimony taken. It is no small inducement to make this request that
we believe that upon the close of the testimony we will be able to dispense vith
much argument which we can scarcely avoid in the present imperfect condition of
the testimony.

" Respectfully,
(Signed) " RicH. H. DANA, Jun., Counselfor United States."

"WM. HBNRY TRESCOT,

Mr. Foster supported the application.
Mr. Doutre stated that the matter should receive consideration, and requested

permission to defer giving a definite answer until the next meeting.

The Commission then adjourned till the following day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 26.

Record of the Proceedings of the Fisheries Commission, at the Twenty-Sixth Confe-
rence, held at Halifax, Nova Scotia, on the 29th day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-



rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. James A. Tory, of Guysborough, Nova Scotia, Customs Officer, and formerly
a fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 47, Appendix P.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. S. R. Thomson then rose to reply to the motion made at the last Conference
by Mr. Trescot. He stated that the British Agent was willing to consent to the
following arrangement with regard to the point in question, namely, that if the
United States' Counsel desired to make oral arguments in closing, these must be
submitted simultaneously with the written arguments on the United States' side,
required by the rules adopted for the procedure of the Commission; after which it
should be competent for the British side to reply, both orally and in writing, if both
methods of reply were desired by them.

Mr. Trescot, in reply, said that the proposal of Mr. Thomson did not meet the
approval of the Counsel of the United States, inasmuch as the object of their motion
was to have the oral reply of the British Counsel to their oral arguments; then to
file the United States' printed argument, leaving to the British Counsel their right
of final printed reply to the printed Argument of the United States. What they
desired was a full statement of the case as regarded by the British Counsel, and
Mr. Thomson's proposal did not accomplish that, which thev deemed a fair
request.

Mr. S. R. Thomson replied, and Mr. Dana, Mr. Foster, and Mr. Doutre subse-
quently addressed the Commissioners. (See No. 2, Appendix No. J.)

At the conclusion of the debate, Mr. Trescot handed in the following amend-
ment, which he proposed should be made in Rule 111:-

"Ordered by the Commissioners that the third paragraph of the IlIrd Rule
shall be amended, by inserting after the words " The evidence in reply shall be com-
menced," the following :-" When the whole evidence is concluded, either side may,
if desirous of doing so, address the Commissioners orally, the British Government
having the right of reply."

The President then announced that the -Commissioners would take the matter
into consideration, and give an early decision upon it.

Mr. Robert MacDougall, of Port Hood, High Sheriff of the county of Inverness,
in Cape Breton, was next called, and gave evidence on oath on matters connected
with the inquiry. (No. 48, Appendix F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Foster.

Mr. Weatherbe then read affidavits made relative to the present inquiry by the
following persons:

Mr.. E. Robinson, of Griffin's Cove, Province of Quebee. (No. 159, Appen-
dix G.)

Mr. Daniel West, of Grand Grève, Province of Quebec. (No. 160, Appen-
dix G)

Mr. Michael MeInnes, of Port Daniel, Province of Quebec. (No. 161, Appen-
dix G.)

The Commission adjourned at 4 r.m. until the next day at noon.

(Signeà) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. il. KELLOGG. DWIGHT FOSTER.
A. T. GAJLf.

J. H. G. BERGNE.

Protocol No. 27.

Record of the Proceedings of the Fisheries Commission, at the Twenty-Seventh
Conference, held at Halifax, Nova Scotia, on the 30th day of August, 1877.

The Commission met at noon, as appointed.
T he three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.



By direction of the President, the Secretary read the records of the last Confe-
rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Dr. Pierre Fortin, M.D., of the city of Quebec, a member of the Legisiative
Assembly of the province of Quebec, and formerly commander of a Canadian cruizer
employed in the protection of the Fisheries, was called, and gave evidence on oath
on matters connected with the inquiry. (No. 49, Appendix F.)

The witness was examined by Mr. Doutre, and cross-examined by Mr. Dana.

Mr. James Hickson, of Bathurst, Fishery Overseer for the county of Gloucester,
New Brunswick, was called, and gave evidence on'oath on matters connected with
the inquiry. (No. 50, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Enos Gardner, of Tusket, in the county of Yarmouth, Nova Scotia, Fishery
Overseer, and Clerk of the Peace for the county, was called, and gave evidence on
oath on matters connected with the inquiry. (No. 51, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana.

Mr. Whiteway then read affidavits made by the following persons relative to
the present inquiry

Mr. J. J. Rogerson, of St. John's, Newfoundland. (No. 162. Appendix G.)
Mr. Isaac Mercer, of Bay Roberts, Newfoundland. (No. 163, Appendix G.)
Mr. Samuel Fiander, of Coomb's Cove, Newfoundland. (No. 164, Appendix G.)
Mr. George Bishop, of Burin, Newfoundland. (No. 165, Appendix G.)
Mr. G. A. Hickman, of Grand Bank, Newfoundland. (No. 166, Appendix G.)
Mr. John Lake, Senior, of Fortune, Newfoundland. No. 167, Appendix G.)
Mr. George Simms, of Grand Bank, Newfoundland. (No. 168, Appendix G.)
Mr. Henry T. Holman, of Harbour Breton, Newfoundland. (No. 169, Appen-

dix G.)

The Commission adjourned until the next day at noon.1
(Signed) MAURICE DELFOSSE. (Signed) TRANCIS CLARE FORD.

E. H. KELLOGG. DWIGHT FOSTER..
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 28.

Report of the Proceedings of the Fisheries Commission, at the Twenty-Eighth Con-
ference, held at Halifax, Nova Scotia, on the 31st day of August, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Doutre read affidavits made relative t, the present inquiry by the following
persons:

Mr. John Le Gresley, of Point St. Peter. (No. 170, Appendix G.)
Mr. John B. Fauvel, of Point St. Peter. (No. 171, Appendix G.)
Mr. John Le Gros, of Point St. Pet r. (No. 172, Appendix G.)
Mr. Adolphus E. Collas, of Point St. Peter. (No. 173, Appendix G.)
Mr. Daniel Orange, of Paspebiac, Province of Quebec. (No. 174, Appendix G.)-
Mr. Joshua Mourant, of Paspebiac, Province of Quebec. (No. 175, Appen-

dix G.)
Mr. Frank Leblanc, of Port Daniel, Province of Quebec. (No. 176, 4vpen-

d1eX G.)
Mr. Thomas C. Remon, of Little Pabos, Province of Quebec. (No. 177, Appen-

dix G.)



Mr. William O'Connor, of Little -Pabos, Province of Quebec. (No. 178, Appen-
dix G.)

Mr. John W. Luce, of Grande Grève, Province of Quebec. (No. 179, Appen-
dix G.)

Mr. Henry Price, of Grande Grève, Province of Quebec. (No. 180, Appen-
dix G.)

Mr. William Hymon, Mayor of the township of Cape de Rosier, Grande Grève.
(No. 181, Appendix G.)

Mr. Abraham Gavey, of Grande Grève, Province of Quebec. (No. 182, Appen-
dix G.)

Mr. Peter Ferguson, of L'Ance au Beaufils, Province of Quebec. (No. 183,
Appendix G.)

Mr. Christopher Baker, of Cape Cove. (No. 184, Appendix G.)
Mr. David Phillips, of Peninsula, Province of Quebec. (No. 185, Appendix G.)
Mr. Richard Miller, of Peninsula, Province of Quebec. (No. 186, Appendix G.)
Mr. James Rooney, of Percé, Province of Quebec. (No. 187, Appendix G.) .
Mr. Francis Le Brun, of Jersey, at present residing at Perce. (No. 188,

Appendix G.)
Mr. William Johnson, of House Harbour, Magdalen Islands. (No. 189, Appen-

dix G.)
Mr. Charles Fournier, of Magdalen River, Province of Quebec. (No. 190,

Appendix G.)
Mr. Alexis Noil, of Fox River, Province of Quebec. (No. 191, Appendix G.)
Mr. John Packwood, of 'Cape Rosier, Province of Quebec. (No. 192, Appen-

dix G.)
Mr. Mesiah Tapp, of Fox River, Province of Quebec. (No. 193, Appendix G.)
Mr. James Samuel, of Fox River, Province of Quebec. (No. 194, Appendix G.)
Mr. Edward Tracey, of Percé, Province of Quebec. (No. 195, Appendix G.)
Mr. Edward Burn, of Fox River, Province of Quebec. (No. 196, Appendix G.)
Mr. Joseph D. Payson, of Westport, Digby County. (No. 197, Appendix G.)
Mr. Thomas C. Cook, of Cape Canso, Nova Scotia. (No. 198, Appendix G.)
Mr. W. Wise, of Chatham, New Brunswick. (No. 199, Appendix G.)

Mr. S. F. Cheney, of Nantucket Island, Grand Manan, a fisherman, was called
on behalf of the United States, and gave evidence on -oath on matters connected
with the inquiry. (No. 3, Appendix L.)

The, witness was examined by Mr. Foster, and cross-examined by Mr. S. R.
Thomson.

Mr. Davies then read affidavits made relative to the present inquiry by the
following persons:-

Mr. James Flynn, of Percé. (No. 200, Appendix G.)
Mr. Edmund Flynn, of Percé. (No. 201, Appendix G.)
Mr. John Pardon, of Malbay. (No. 202, Appendix G.)
Mr. G. Dumaresq, of Fox River. (No. 203, Appendix G.)
Mr. Alexander Campion, of Magdalen River. (No. 204, Appendix G.)
Mr. Alexis Malouin, of Griffin's Cove. (No. 205, Appendix G.)
Mr.' Charles Gaul, of Douglas Town. (No. 206, Appendix G.)
Mr. Robert Tapp, of Fox River. (No. 207, Appendix G.)
Mr. Luke McCauley, of Douglas Town. (No. 208, Appendix G.)
Mr. Thomas McRay, of Gaspé. (No. 209, Appendix G.)

The Commission adjourned at 4 r.m. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Hl. KELLOGG. DWIGIT FOSTER.
A. T. GALT.

J. l G. BEEGNE.



Protocol No.

Record of the Proceedings of the Fishetf's Commission, at the Twenty-ninth Confe-
rence, held at Halifax, No-,a Scotia, on the 1st day of September, 1877.

The Commission met at noon, pursua.nt to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

The President then read the following decision
" The Comissioners having considered the motion submitted by Messrs. Dana

and Trescot, decided that-
" Having due regard to the right of Her Majesty's Government to the general

and finai reply, the Commissioners cannot modify the Rules in such a manner as
might impair or diminish such right. Each party will, however, within the period
fixed by the Rules, be allowed to offer its concluding argument, either orally or in
writing; and if orally, it may be accompanied by a written «résumé or summary
thereof, for the convenience of the Commissioners, such résumé or summary being
furnished within the said period.

" Mr. Kellogg dissenting."
Mr. Foster then read the following notice of motion
" The Counsel and Agent of the United States move the Honourable Commis-

sioners to rule and declare that-
" It is not competent for this Commissiou to award any compensation for com-

mercial intercourse between the two countries, and that the advantages resulting
from the practice of purchasing bait, ice, supplies, &c., &c., and from being allowed
to transship cargoes in British waters, do not constitute good foundation for an
award of compensation, and shall be wholly excluded from the consideration of this
Tribunal."

The Commission then adjourned until Monday, the 3rd September, at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE TORD.
E. H. KELOGG. DWIGIIT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 30.

Record of the Proceedings of the Fisheries Commission, at the Thirtieth Conference,
held at Halifax, Nova Scotia, on the 3rd day of September, 1877.

The Commission met at noon, pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Con-

ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Ford then presented to the Commissioners, and to the Agent of the United
States, copies of the " Brief on behalf of Her Majesty's Government " in Reply to
the " Brief for the United States uon the question of the extent and limits
of the inshore fisheries and territorial waters on the Atlantic Coast of British
North America." (Appendix K.)

Mr. Doutre next read affidavits made relative to the present inquiry by the
following persons:-

Mr. Francis Noil, of Fox River. (No. 210, Appendix G.)
Mr. James Jessop, of Newport. (No. 211, Appendix G.)
Mr. S. B. Hammond, of Lockeport. (No. 212, Appendix G.)
Mr. William Lloyd, of Lockeport. (No. 213, Appendix G.)
Mr. James Alexander, of Point St. Peters. (No. 214, Appendix G.
Mr. George Prevel, of St. George of Malbay. (No. 215, Appendix G.)



Mr. Daniel Devot, of the Basin, Amherst Island, Magdalen Islands. (No. 216,
Appendix G.)

Mr. Joseph Sinette, of Griflin's Cove. (No. 217, Appendix G.)
Mr. John Phelan,·of Port Daniel. (No. 218, Appendix G.)
Mr. Sixte Lafrance, of Amherst Harbour, Magdalen Islands. (No. 219,

Appendix G.)
Mr. Gabriel Cormier, of Ainherst Harbour, Magdalen Islands. (No. 220,

Appendix G).
Mr. A. Conway, of Gaspé. (No..221, Appendix G.)
Mr. Philias Sirois, of L'Islet, Province of Quebec. (No. 222, Appendix G.)
Mr. John Renouf, of Carlisle, Province of Qnebec. (No. 223, Appendix G.)
NIr. William F. Bower, of Point St. Peter. (No. 224, Appendix G.)
Mr. Hippolyte Bondnan, of Esquimaux Point. (No. 225, Appendix G.)
Mr. Francois Cormier, of Eeuimaux Point. (No. 226, Appendix G.)
Mr. Placide Doyle, of Esquima.ux Point. (No. 227, Appendix G.)
Mr. Gabriel Cormier, of Esquin aux Point. (No. 228, Appendix G.)
Mr. Nathaniel Bondman, of Esquimaux Point. (No. 229, Appendix G.)
Mr. Julius Boudreau, of Esquimaux Point. (No. 230, Appendix G.)
Mr. Philip Touzel, of Sheldrake, Province of Quebec. (No. 231, Appendix G.)
Mr. Samuel Bouchard, of Amherst Harbour, Magdalen Islands. (No. 232,

Appendix G.)
Mr. Gabriel Seaboyer, of Lower LaHave, Nova Scotia. (No. 233. Appendix G.)
Mr. Patrick Mullins, of South Bar, Sydney, Nova Scotia. (No. 2, Appendix G.)
Mr. Michael Rooney, of Douglas Town, Province of Quebec. (No. 235,

Appendix G.)
Mr. Peter Briord, of Douglas Town, Province of Quebec. (No. 236,

Appendix G.)
Mr, Andrev Kennedy, of Douglas Town, Province of Quebec. No. 237,

Appendix G.)
Mr. Pierre Brochu, of Seven Islands, Province of Quebec. (No. 238,

Appendix G.)
Mr. Isaac Chouinard, of Cape Chat, ·Province of Quebec. (No. 239,

Appendix G.)
Mr. Austin Lock, of Lockeport. (No. 240, Appendix G.)
Mr. Daniel McAdams, of Lockeport. (No. 241, Appendix G.)
Mr. Messie Fournier, of Grande Vallée, Province of Quebec. (N. 242,

Appendix G.)
Mr. William laddon, of Grande Isle, Magdalen Islands. (No. 243,

Appendix G.)
Mr. John Carter, of Port Mouton. (No. 244, Appendix G.)
Mr. William McLeod, of Port Daniel. (No. 245, Appendix G.)
Mr. Allen Matthews, of East Ragged Islands. (No. 246. Appendix G.)
Mr. Daniel Murray, Junr., of Port Mulgrave. (No. 247, Appendix G.)
Mr. Thomas Condon, of Guysborough. (No. 248, Appendix G.)
Mr. Alexander McKenzie, of Crow Harbour, County of Guysborough. (No. 249,

Appendix G.)
Mr. Michael Robertson, of Port Jollie, Queen's County. (No. 250, Appendix G.)
Mr. Geoffrey H. Publicover, of Getson's Cove, Lunenburg. (No. 251,

Appendir G.)
Mr. James S. Seaboyer, of Rose Bay, Lunenburg. (No. 252, Appcndix G.)
Mr. Thomas Ritcey, Senr., of Lower LaHave. (No. .253, Appendix G.)
Mr. William D. Smith, of Port Hood. (No. 254, Appendix G.)
Mr. Archibald B. Skinner, of Port Hastings. (No. 255, Appendix G.)
Mr. William Munroe, of Whitehaven. (No. 256, Appendix G.)
Mr. Matthew Munroe, of Whitehaven. (No. 257, Appendix G.)

The Commission adjourned until the next day at noon.

(Signed) MAURICE DELFOSSE.. (Sigued) FRANCIS CLARE FORD.
E. 1.'KELLOGG. DWIGHT FOSTER.
A. T. GALT. .

J. Hl. G. BERGNE.
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Protocol No. 31.

Record of the Proceedings of the Fisheries Commission, at the Thirty-first Con..
ference, held at Halifax, Nova Scotia, on the 4th day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which vere approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Doutre then read affidavits made relative to the present inquiry by the
following persons

Mr. Isaac W. Rennels, of Port Hood. (No. 258, Appendix G.)
Mr. John McAdams, of Port Jollie. (No. 259, Appendix G.)
Mr. Donald Campbell, of Port Mouton. (No. 260,.Appendix G.)
Mr. John D. Richard, of LaHave Island, and now of Getson's Cove. (No. 261,

Appendix G.) •

Mr. Collin McLeod, of Brooklyn, Queen's County. (No. 262, Appendix G.)
Mr. James Buscher, of Port Mouton. (No. 263, Appendix G.)

Mr. Pilliain Ross, Collector of Customs at Halifax, Nova Scotia, was then
called, and gave evidence on oath on matters connected with the inquiry. (No. 52,
Appendix F.)

The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. Chai-les Crecd, of Halifax, a general broker, and Secretary to the Halifax
Chamber of Commerce, vas next called, and gave evidence on oath on matters
connected with the inquiry. (No. 53, Appendix F.)

The witness was examin ed by Mr. S. R. Thomson, and cross-examined by
M r. Foster.

3r. John Dillon, of Steep Creek, Strait of Canso, a fish merchant, and formerly
a fishernan, vas called, and gave evidence on oath on matters connected with the
inquirv. (No. 54, Appendix F.)

The vitness was examined by Mr. Weatherbe. No cross-examination was
desired.

Mr. Doutre then read afidavits made relative to the present inquiry by the
following persons :-

Mr. John P. Gardiner, of Cape Sable Island. (No. 264, Appendix G.)
Mr. Alexander Gillies, of Port Hood. (No. 265, Appendix G.)
Mr. Henry Henilow, Senr., of Liscomb, Nova Scotia. (No. 266, Appendix G.)
Mr. William Watts, of Port Hood. (No. 267, Appendix G.)
Mr. Joshua Smith, of Port Hood Island. (No. 268, Appendix G.)
Mr. Livingston Coggins, of Westport, Digby County. (No. 269, Appendix G.)
Mr. Martin Wentzell, ot Lower LaHave. (No. 270, Appendix G.)
Mr. William B. Christian, of Prospect, Nova Scotia. (No. 271, Appendix G.)
Mr. Alexander McDonald, of Port Hood Island. (No. 272, Appendix G)
Mr. Angus Gillies, of Port Hood. (No. 273, Appendix G.)

The Commission adjourned at 4 r.?n. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H1. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. HI. G. BERGNE.

.Protocol No. 32.
Record of the Proceedings of the Fisheries Commission, at the Thirty-second Con-

ference. held at Hlalifax, Nova Scotia, on the 5th day of September, 1877.
The Commission met at noon, as appointed;
The threc Commissioners, and the Agents of the United States and of Great

Britain respcctively, were present.



By direction of the President, the Secretary. read records of the last Con-
ference, which were approved, and signed by the Commissioniers, the Seýcretary, and
the Agents.

Mr. Foster read the notice of motion which had been filed by him at the
Conference of the 1st of Septeinber (see Protocol No, 29), and supported the
application made therein on behalf of the United States.

Mr. S. R. Thomson, Mr. Doutre, Mr. Weatherbe, and Mr. Whiteway, answered
on behalf of Her Majesty's Government. Mr. Trescot and Mr. Dana replied. (No. 3,
Appendix J.)

The Commission then adjourn'd at 4 r.m. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

P,>toro No. 33.

.Record of the Proceedings of. the Fisheries Commission, at the Thirty-third Con-
ference, held at Halifax, Nova Scotia, on the 6th day of Septeinber, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were p.esent.
By direction of the President, the Secretary read the records of the last

Conference,which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Foster read certain documents relative to the liability to con[iscation
of United States' vessels for obtaining supplies, trans-shipping cargoes, &c. (No. 3,
Appendix J.)

The matter was discussed by Mr. Foster, Mr. S. R. Thomson, and
Mr. Weatherbe.

Mr. Dana then resumed his speech left unfinished at the close of the proceedings
of the previons day.

The Commission then retired to deliberate, and on their return, the President
read the following decision:-

I The Commission having considered the motion submitted by the Agent of the
United States, at the Conference held on the 1st instant, decide :

" That it is not within the competence of this Tribunal to award compensation
for commercial intercourse between the two countries, nor for the purchasing of
bait, ice, supplies, &c., &c., nor for the permission to trans-ship cargoes in British
waters."

Sir Alexander Galt stated the reasons which had induced him to acquiesce in
this decision, which was unanimous. (See No. 3, Appendix J.)

Mr. Marshal Paquet, of Souris, Prince Edward Island,.a fariner and fisherman,
was next called, and gave evidence on oath on matters connected with the inquiry.
(No. 55, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. Barnaby McIsaac, of East Point, Prince Edward Island, a farmer and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 56, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. Joseph Tierney, of Souris, Prince Edward Island, a master mariner and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 57, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

Mr. James McPhee, of East Point, Prince Edward Island, a fariner and fisherman,
was called, and gave evidence on oath on matters connected with the inquiry.
tNo. 58, Appendix F.)

The witness was examinec by Mr. Davies. No cross-examination was desired.
[20] 2



Mr. Whitcway read an affidavit made relative to the present inquiry by·Mr. J.
O. Fraser. (No. 274, Appendix G.)

Mr. Whiteway also handed in a certified copy of a despatch from the Earl of
Kimberley to Governor Hill, dated the 7th July, 1871, relative to the admission
of United States' fishermen to Newfoundland waters. (Appendix N.)

. Mr. John MacDonald, of East Point, Prince Edward Island, a farmer and
formerly a fishermar., was called, and gave evidence on oath on matters connected
vith the inquiry. (No. 59, Appendix F.)

The witness was examined by Mr. Davies. No cross-examination was desired

The Commission adjourned at 5 r.%. till the next day at noon.

(Signed) ML.URICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. HI. KELLOGG. DWIGIIT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 34.

Record of the Proceedings of the Fisheries Commission, at the Thirty-fourth
Conference held at Halifax. Nova Scotia, on the 7th day of September, 1877.

The Commission met at noon, as appointed.
The thrce Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Thonas R. Pattillo, of Liverpool, Nova Scotia, a fish merchant, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 60,
Appendix F.)

The witness was examined bv Mr. Thomson, and cross-examined by Mr. Foster.
Mr. John R. Macdonald, of East Point, Prince Edward Island, a fisherman,

was calied, and gave evidence on oath on matters connected with the inquiry.
(No. 61, Appendix F.)

The witness was examined by Mr. Davies, and cross.examined by Mr. Dana.

Mr. John D. Macdonald, of Souris, Prince Edward Island, a farmer and fisher-
man, was called, and gave evidence on oath on matters connected with the in.quiry.
(No. 62, Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.

M-fr. Peter S. Richardson, of Chester, Lunenburg County, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 63,
Appendix F.)

The witness was examined by Mr. Weatherbe, and ·cross-examined by
Mr. Dana.

Mr. Charles E. Nass, of Chester, Lunenburg County, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 64,
Appendix F.)

The witness was examined by Mr. Weatherbe, and cross.examined by
M. Dana.

.1r. Robert Young, of Caraquette, New Brunswick, a fish merchant, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 65,
Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Ronald Macdonald, of East Point, Prince Edward .Island, a farmer and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 66, Appendix F)

The witness was examined by Mr. Davies, and cross-examined by Mr. Foster.
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3fr. Holland C. Payson, of Westport, Digby County, fishery overseer, was
called, and. gave evidence on oath on matters connected with the inquiry. (No 07,

.Appendix F.)

.· The witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana.

Mr. Clement Mclsaac, of East Point, Prince Edward Island, farmer and fisher-
m'am, was called, and gave evidence on cath on matters connected with the inquiry.
(No. 68, Appendix F.)

The witness vas examined by Mr. Davies. No cross-examination was desired.

Mr. Laugilin Macdonald, of Souris, Prince Edward Island, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 69,
Appendix F.)

The witness was examined by Mr. Davies. No cross-examination was desired.

Mr. Joseph Beaton, of East Point, Prince Edward Island, a farmer and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 70, Appendix F.)

The witness was examined by Mr. Davies. No cross-examination was desired.

Mr. James McInnis, of Souris, Prince Edward Island, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 71,
Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. Alexander Macdonald, of Souris, Prince Edward Island, captain of a coasting-
schooner. and. formerly a fisherman, was called, and gave evidénce on oath on
matters coniceted with the inquiry. (No. 72, Appendùx F.)

The witness was examined by Mr. Davies. No cross-examination was desired.

MJr. John McLellan, of Souris, Prince Edward Island, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 73,
Appendix F.)

The witness vas examined by Mr. Davis and, cross-examined by Mr. Dana.

Mr Benjamin Champion, of Alberton, Prince Edward Island, a fisherman, vas
called, and gave evidence on oath on matters connected with the inquiry. (No. 74,
Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. bana.

The Commission adjourned till Monday, the 17th September, at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. r. G. BERGNE.

Protocot. No. 35.

Record of the Proceedings of the Fisheries Commission, at the Thirty-fifth
Conference, held at Halifax, Nova Scotia, on the 17th day of September, 1877.

The Commission met at noon, pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britai.n respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were Apn3ved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. John C. Cunninghan, of Cape Sable Island, Nova Scotia, a master mariner,
engaged in the fishing business, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 75, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross examined by
Mr. Foster.

Mr. Benjamin H. Rugglés, of Westport, Digby County, Nova Scotia, Customs
officer, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 76, Appendix F.)



Ihe witness was examined by Mr. Weatherbe, and cross-examined by
Mr. Dana,

Mr. Josiah Hopkins, of Barrington, Nova Scotia, fiàli merchant, vas called,
and gave evidence on oath on matters connected with the inquiry. (No. 77,
Appendix F.)

The witness was exanined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

Mr. Weatherbe then read affidavits made relative to the present inquiry by the
following persons:-

Mr. John Bethell, of West Bancrow, Nova Scotia. (No. 275, Appendix G.)
Mr. Edward D. Tremain, of Port Hood. (No. 276, Appendix G.)
Mr. Robert Currie, of Louis Harbour, Nova Scotia. (No. 277, Appendix G.)
Mr. Parker Matthews, of Black Point, Nova Scotia. (No. 278, Appendix G.)
Mr. Robert Deagle, of Souris, Prince Edward Island. (No. 279, Appendix G.)
Mr. James Carey, of Port Mulgrave, Nova Scotia. (No. 280, Appendix G.)
Mr. Thomas Pinkham, of Booth Bay, State of Maine. (No. 281, Appendix G.)
Mr. Reuben Harlow, of Shelburne, Nova Scotia. (No. 282, Appendix G.)
Mr. Judah C. Smith, of Barrington, Nova Scotia. (No. 283, Appendix G.)
Mr. Amos H. Outhouse, of Tiverton, Nova Scotia. (No. 284, Appendix G.)
Mr. John Merchant, of Hardwicke, Northumberland County. (No. 285,

Appendix G.)
Mr. Wallace Trask, of Little River, Nova Scotia. (No. 286, Appendix G.)
Mr. George E. Mosley, of Tiverton, Nova Scotia. (No. 287, Appendix G.)
Mr. Charles H. Payson, of Westport, Nova Scotia. (No. 288, Appendix G.)
Mr. Eleazer Crowell, of Clarke's Harbour, Nova Scotia. (No. 289, Appendix G.)
Mr. Daniel V. Kenny, of Cape Sable Island, Nova Scotia. (No. 290, Appen.

dix G.)
Mr. Gilbert Merritt, of Sandy Cove, Nova Scotia. (No. 291, Appendix G.)
Mr. Charles W. Denton, of Little River, Nova Scotia. (No. 292, Appendix G.)
Mr. Joseph E. Denton, of Little River, Nova Scotia. (No. 293, Append,'x G.)
Mr. John McKay, of Tiverton, Nova Scotia, (No 294, Appendix G.)
Mr. Whitefield Outhouse, of Tiverton, Nova Scotia. (No. 295, Appendix G.)
Mr. John W. Snow, of Digby, Nova Scotia, (No. 296, Appendix G.)
Mr. James Patterson, of Port Williams, Nova Scotia. (No. 297, Appendix G.)
Mr. Byron P. Ladd, of Yarmouth, Nova Scotia. (No. 298, Appendix G.)
Mr. Abram Thurston, of Sandford, Nova Scotia. (No. 299, Appendix G.)
Mr. Samuel M. Ryerson, of Yarmouth, Nova Scotia. (No. 300, Appendix G.)
Mr. Robert G. Eakins, Junr., of Yarmouth, Nova Scotia. (No. 301, Appen.

dix G.)

The Commission then adjourned till next day at noon.

(Signed) MAURICE ~DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. l. G. BERGNE.

Protocol No. 36.

Record of the Proceedings of the Fisheries Commission, at the Thirty.sixth
Conference, held at Halifax, Nova Scotia, on the 18th day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, apd signed by the Commissioners, the Secretary,
.and the Agents.

Mr. William H. Harrington, of Halifax, Nova Scotia, a commission and fish
agent, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 78, Appendix F.)

The witness was examined by Mr. Davies, and cross.examined by Mr, Dana.
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Mr. John Purney, of Sandy Point, Shelburne, Nova Scotia, a -fish merchant, was
next called, and gave evidence on oath on matters connected with the inquiry.
(No. 79, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Dana.

Mr. Robert G. Noble, of Halifax, Nova Scotia, a commission and fish agent, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 80,
Appendix F.)

The witness was examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. James Barry, of the Customs Department, at Ottawa, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 81,.Appendix F.)

The witness.was examined by Mr. Davies.

Mr. Davies then read affidavits made relative to the present inquiry by the
following persons:-

Mr. Daniel Ross, of North Rustico, Prince Edward Island. (No. 302, Appen-
dix G.)

Mr. John A. McLeod, of Kensington, Prince Edward Island. .(No. 303,
Appendix G.)

Mr. James McDonald, of Chepstow, Prince Edward Island. (No. 304, Appen-
dix G.)

Mr. Donald McCormack, of Black Bush, Prince Edward Island. (No 305,
Appendix G.)

Mr. Angus B. McDonald, of Souris, Prince Edward Island. (No. 306, Appen-
dia' G.)

Mr. Peter McDonald, of Souris, Prince Edward Island. (No. 307, AppendixG.)
Mr. John McIntyre, of Fairfield, Prince Edward Island. (No. 308, Appendix G.)
Mr. Michael McDonald, of French River, Prince Edward Island. (No. 309,

Appendix G.)
Mr. Thomas Welsh, of Souris, Prince Edward Island. (No. 310, Appendix G.)
Mr. Dominick Doviant, of North Rustico, Prince Edward Island. (No. 311,

Appendix G.)
Mr. Robert Carson, of North Rustico, Prince Edward Island. (No. 312,

Appendix G.)
Mr. Charles McEachan, of Township No. 46, Prince Edward Island. (No. 313,

Appendix G.)
Mr. Daniel C. McLean, of Black Bush, Prince Edward Island. (No. 314,

Appendix G.)
Mr. Daniel McIntyre, of Black Bush, Prince Edward Island. (No. 315, Appen-

dix G.)
Mr. Thomas Milner, of Parker's Cove, Nova Scotia. (No. 316, Appendix G.)
Mr. James W. Cousins, of Digby Town, Nova Scotia. (No. 317, Appendix G.) ?
Mr. David Swain, of Port Clyde, Nova Scotia. (No. 318, Appendix G.)
Mr. Robert Henry Bolman, of Sand Point, Nova Scotia. (No. 319, Appendix G.)

This closed the Case of Her Majesty's Government, with the exception of a
few witnesses, expected at a later date, permission to examine whom, during the
course of the United States' evidence, was asked and obtained.-

The Commission adjourned at 3-30 r.M. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Hl. KELLOGG. DWIGIT FOSTER.
A. T. GALT.

3. Il. G. BERNEw.

Protocol No. 37.

Record of the Proceedings of the Fisheries Commission, at the Thirty-seventh
Conference, held at Halifax, Nova Scotia, on the 19th day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States- and of Great

Britain respectively, were present.
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By direction· of the President, the Secretary read the records of the- last
Conference, w*hich vere approved, and signed by the Commissioners, the Secretary,
and the Agents.

-Mr. Foster, in commencing the Case of the United States, stated that lie did not
propose to make any formal opening, but- that before proceeding to exatnining
witnesses, lie would hand in certain statistical .documents relating to the fisheries,
and the trade in fish between the United States and British North America.

These statistics were accompanied by an affidavit as to their correctness, by
the compiler, Mr. Hamilton Andrews Hill, of Boston. (Appendix 0.)

Mr. David Ingersoll, of Gloucester, Massachusetts, a fisherman, was then
called, and gave evidence on oath .- ia matters connected with the inquiry. (No. 4,
Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. S. R.
Thomson.

Mr. Nathaniel E. Attwood, of Provincetown, Massachusetts, a manufacturcr and
dealer in cod-liver oil, and formerly a fisherman, was called, and gave evidence on
oath on. matters connected vith the inquiry. (No. 5, Appendix L.)

The witness was examined by Mr. Foster.
The Commission adjourned at 4 r.m. until next day at noon.

(Signed) MAURICE DELFOSSE. (Signcd) TRANCIS CLARE FORD.
E. H. KELKOGG. DWIGHT TOSTER.
A. T. GALT.

J. I. G. BERGNE.

Protocol No. 38.

Record of the Proceedings of the Fisheries Commission, at the Thirty-eighth
Conference, held at Halifax, Nova Scotia, on the 20th day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The examination of Mr. Attwood was resumed by Mr. Foster. Mr. S. R.
Thomson and Mr. Whiteway, by consent, cross-examined.

Mr. Barzillai Kemp, of Wellflect, Massachusetts, a master mariner and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 6, Appendix L.)

The witness was examined by Mr. Foster.
The Commission adjourned at 4 P.M. till the next day at noon,

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. E. KELLOGG. DWIGT- FOSTER.
A. T. GALT.

J. I. G. BERGNE.

Protocol No. 39.

Record of the Proceedings of. the Fisheries Commission, at the Thirty-ninth
Conference, held at Halifax, Nova Scotia, on the 21st day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissiohers, the Secretary,
and the Agents.



The examination of Ir. Barzillai Kemp was resumed by Mr. Foster. 1 lie
witness was cross-examined by Mr. Weatherbe.

Mr. Nathaniel -Attwood was recalled, and handed in a statement of Bank
lishing-vesseis belonging to Provincetown, Massachusetts.

Mr. Francis M. freeman, of Provincetown, Massachusetts, a fish merchant and
outfitter, was called, and gave evidence on oath on matters connected. with the
inquiry. (No. 7, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson. Mr. Whiteway further cross-examined the witness by consent.

Mr. Henry Cook, of Provincetown, Massachusetts, an owner of fishing-vessels
and outfitter, formerly a 6sherman, was called, and gave evidence on oath on
matters connected with the inquiry. (No. 8, Appendi.c L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Whiteway.

The Commission adjourned until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FtRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIIT FOSTER.
A. T.. GALT.

J. Il. G. EERGNE.

Protocol .No. 40.

Record of the Proceedings of the Fisheries Commission, at the Fortieth Conference,
held at Halifax, Nova Scotia, on the 22nd day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great.

Britain respectively, were present.
By direction of the President, thé Secretary read the records of the last Con-

ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Joshua Paine, of Provincetown, Massachusetts, a merchant, and President
of an Insurance Company, was called, and gave evidence on oath on matters
connected with the inquiry. (No. 9, Appendix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

Mr. Naihan D. Freeman, of Provincetown, Massachusetts, a merchant, was called,
and gave evidence on oath, on matters connected with the inquiry.. (No. 10,
Appendir L.)

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe.

Mr. Bangs A. Lewis, of Provincetown, Massachusetts, a merchant and outfitter
of vessels, was next called, and gave evidence on oath on .matters connected vith.
the inq uiry.. (No.. 11,.Appendix L.)

T h e witness was examined by Mr. Foster, and cross.examined by.Mr. Davies.

The Commission then adjourned until Monday, the 24th day of September, at
noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS. CLAIRE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J Il. G. BERGNE.
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ProtocolNo. 41,

Record of the Proceedings of the Fisheries Commission, at the Forty-first Conference,
held at Halifax, Nova Scotia, on the 24th, day of September, 1877.

The Commission met at noon, as appointed..
The thiee Commissibners, and the Agents of the United States and of Great

Britain respectively, were present.
Bv direction·of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. James W. Graham, of Wellfleet, Massachusetts, a master mariner and fisher-
inan, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 12, AppendiT L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

Mr. Foster then handed in a statement showing the number and tonnage of
vessels of the United States employed in the cod and mackerel fisheries from 1866 to
1876. inclusive. (No. 2, Appendix O.)

Mr. Davies requested that similar returns might be produced, showing the
statistics for the vears 1856 to 1866.

Mr. Daniel C. Newconb, of Wellfleet, Massachusetts, a iaster mariner and fisher-
man, vas called, and gave evidence on oath on matters connected with the inquiry.
(No. 13, Appendix L.)

The witness was examined hy Mr. Dana, and cross-examined by Mr. Wea-
therbe.

Mr. MJoses Pettingell, of Nevburyport, Massachusetts, Inspector of Customs, and
formerly a fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 14, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Isaiah C. Young, of Wellflect, Massachusetts, an outfitter of vessels, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 15,
Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by
Mr. Weatherbe.

Mr. Tinothy A Daniels, of Wellfleet. Massachusetts, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 16, Appen-
dix L.)

The witness vas examined . by Mr. Foster, and cross-examined by
Mr. Weatherbe.

Mr. D. Il'. Oliver, of Wellfleet, Massachusetts, a fisherman, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 17, Appen-
dix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

The Commission adjourned till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 42.

Record of the Proccedings of the Fisheries Commission, at the Fortv-second Con-
ference, held at Halifax, Nova Scotia, on the 25th day of beptember, 1877.

The Commission met at noon, as appointed.
The three Conimissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-



rence, whieh were approved, and signed bythe Commissioners, the Secretary, and
the Agents.

Mr. George Priend, of Gloucester, Massachusetts, a fisherman and sailmaker,
was called, and gave evidence *on oath on matters connected vith the inquiry.
(No. 18, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe, and, by consent, by Mr. Whiteway.

Mr. Charles Henry Orne, of Gloucester, Massachusetts, a. master mariner and
fisherman, .was called, and gave evidence on oath on matters connected à with the
inquiry. (No. 19, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies,
and, by consent, by Mr. Whiteway.

Mr. Benjamin Maddocks, of Gloucester, Massachusetts, a fish-dealer, was called,
and gave evidence on oath on matters connected vith the inquiry. (No. 20, Appen-
dix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. Doutre,
and, by consent, by Mr. Whiteway.

The Commission adjourned at 4 r.M. until the next day at noon.

(Signed) MAURICE BELFOSSE. (Signed) TRANCIS CLARE FORD.
E. H. KELLOGG. IDWIGHT FOSTER.
A. T. GALT.

J. Il. G. BERGNE.

Protocol No. 43.

Record of the Proceedings of the Fisheries Commission, at the Forty-third Con-
ference, held at Halifax, Nova Scotia, on the 26th day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President,.the Secretary read the records of the last Confe-

rence, which were approved and signed by the Commissioners, the Secretary, and
the Agents.

The cross-examination of Mr. Maddocks was resumed by Mr. Whiteway.

Mr. Andrew Leighton, of Gloucester, Massachusetts, a fisherman and member of
a fishing firm, was then called,and gave evidence on oath on matters connected with
the inquiry. (No. 21, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

.Mr. Dana then read affidavits made relatihe to the present inquiry br the
following persons:-

. . Mr. Christopher. C. Poole, of Gloucester, Massachusetts. (No. 234, Appen-
dix M.)

Mr. Russell D. Terry, of Gloucester, Massachusetts. (No. 235, Appendix M.)
Mr. William Herrick, of Swan's Island, Maine. (No. 236, Appendix M.)
Mr. Thomas H. White, (if Gloucester, Massachusetts. (No. 237, Appendix M.)
Mr. Charles Lee, of Gloucester, Massachusetts. (No. 238,.Appendix M.)

[N.B.-233 United States' affidavits had been already printed in Boston, but
not as yet submitted to the Commission.]

The Commission adjourned at 4 r'... till the next day at noon.

(Signed) MAURICE DELTOSSE. (Signed) FRANCIS CLARE FORD.
E. I. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H.·G. BERGNE.
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Protocol No. 44..

Record of the Proceedings of the Fisheries'Commission, at the Forty-fourth-Con-
ferenze, held at Halifax, Nova Scotia, un the 27th day of September, 1877.

The Commission met at noon, as appointed.
The thrce Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Con-

ference, which were approved., and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Aaron Riggs, of Gloucester, Massachusetts, a master mariner and fisherman,
was called, and gave evidence on oath on matters connected with the inquiry.
No. 22, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

31r. John J. Rowe, of Gloucester, Massachusetts, a fisherman, was called, and
gave evidence on nath on matters connected with the inquiry. (No. 23, Appen-
dir L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

Xr. John H. Gale, of Gloucester, Massachusetts, a packer and Deputy Inspector
of Mackerel for the City of Gloucester, was called, and gave evidence on oath on
matters connected with the inquiry. (No. 24, Appendix L.)

The witness was examined by M\r. Foster, and cross-examined by Mr. Davies.

The Commission adjourned at 4-10 r.m. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. I. KELLOGG. DWIGHT FOSTER.

J. H. G. BERGNE.

Protocol No. 45.

Record of the Proceedings of the Fisheries Commission, at the Forty-fifth Conference,
held at Halifax, Nova Scotia, on the 28th day of September, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read* the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr..John S. Evitt, of Bay of Islands, Newfoundland, a master mariner and dealer
in fish, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 25, Appendix L.)

The witness vas examined by Mr. Foster, and cross-examined by Mr. Davies,
and, by consent, by Mr. Whiteway.

Mr. Davies requested permission to examine a witneàs on behalf of Her Majesty's
Government. The request was granted, and

Mr. William B. Smith, of Cape Sable Island, Barrington, Nova Scotia, a master
mariner and fisherman, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 82, Appendix F.)

The witness vas examined by Mr. Davies, and cross-examined by Mr. Dana.

Mr. William B. Smith was recalled, and cross-examined on certain points.

Mr. Benjamin F. Cook, of Gloucester, Massachusetts, Inspector of Customs, was
called, and gave evidence on oath on ratters connected with the inquiry. (No. 26,
Appendix L.)

The witness was examined by Mr. Trescot, and cross-exainined by Mr. Davies.



S'Mr. Edwin Smith, of Gloucester, Massachusetts, a master mariner and fisherman,
was called, and gave evidence on -oath· on matters connected with the inquiry.
(No. 27, Appendix L.)

The wvitness was examined by Mr. Trescot, -ind cross-examined by Mr. Davies.

The Commission adjourned at 4 P.M. tilt Monday, the Ist day of October, at
noon.

(Signed) MAURICE DELFOSSE. (Signed) FIRANCIS CLARE FORD.
E. H9. KELLOGG. .DWIGHT FOSTER.
A. T. GALT.

J. HI. G. EERGNE.

Protocol No. 46.

Record of the Proceedings of the Fisheries Commission, at the Forty-sixth-Confereice,
held at Halifax, Nova Scotia, on the 1st day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the Urnited States and of Great

Britain respectively, vere present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Foster handed in a copy of the judgment of his Honour Judge Hazen in the
case of the " White Fawn." (No. 1, Appendix P.)

Mr. John McInnis, of Gloucester, Massachusetts, a master mariner and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 28, Appendix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

Mr. Joseph 0. Procter, of Gloucester, Massachusetts, engaged in the fishing
business, was then called, and gave evidence on oath on matters connected with the
inquiry. (No. 29, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies,.
and re-examined by Mr. Foster.

The Commission then adjourned until the next day at noon.

(Signed) MAURICE DELFOSSE. (SigÉied) FRANCIS CIARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.,

. A. T. GALT.
J. H. G. BERGNE.

Protocol No. 47.

Record of the Proceedings of the Fisheries Commission, at the Forty seventh Confe-
rence, held at Halifax, Nova Scotia, on the 2nd day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United·States and of. Great

Britain respectively; were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Sydney Gardner, of Gloucester, Massachusetts, Inspector of Custois, was
called, and gave evidence on oath on matters connected with the inquiry. (No. 30,
Appendix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

Mr. Stephen J. Marlin, of Gloucester, Mfassaclusetts, a master mariner and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 31, Appendix L.)



The witness was examined by Mr. Dana, and cross-examined by Mr. Wea-
therbe.

Mr. Michael Macauley, of Gloucester, Massachusetts, a master mainer and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 32, Appendix L.)

The vitness was examined by Mr. Foster, and cross-examined by Mr. Davies,
and, by consent, by Mr. Whiteway.

Mr. S. J. Martin was recalled and re-examined by Mr. Dana. Mr. Weatherbe
cross-examined.

Mr. Ezra Turner, of Isle of Haut, State of Maine, a fisherman, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 33, Appen-
dix L.)

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe.

The Commission adjourned at 4 P.m. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KIELLOGG. DWIGIT TOSTER.
A. T. GALT.

J. Hà. G. BERGNE.

Protocol No. 48.

Record of the Proceedings of the Fisheries Commission, at the Forty-eighth Con-
ference, held at Halifax, Nova Scotia, on the 3rd day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were présent.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
.and the Agents.

The cross-examination of Mr. Ezra Turner was.resumed by Mr. Weatherbe.

Mr. Samuel T. Rowe. of Gloucester, Massachusetts, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 34,
Appendix L.)

The Witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Moses Tarr, of Gloucester, Massachusetts, a fisherman and fish merchant,
was called, and gave evidence on oath on matters connected with the inquiry.
{No. 35, .Appendix L.)

The witness was exainned by Mr. Trescot, and cross-examined bv
1r. Weatherbe.

Mr. Benjamin Ashby, Junr., of Noank, Connecticut, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 36,

ppendix L.)
The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

The Commission then adjourned till the next day at noon.

(&igned) MAURICE DELFOSSE. (Signed) FRANCIS CLARE TORD.
E. IL KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. .BERGNE.



Protocol No. 49.

Record of the Proceedings of the Fisheries Commission, at the Forty-ninth C
ference, held at Halifax, Nova Scotia, on the 4th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Grea

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Davies handed in reports, extracted from Canadian newspapers, of Judg-
inents delivered by Sir William Young, in the Vice-Admiralty Court of Halifax, on
the following cases:-

The "Wampatuck," 6th Dember, 1870. (No. 2, Appendix P.)
. The" A. H. Wanson," 10th February, 1871. (No. 3, Appendix P.)

The "A. J. Franklin," 10th February, 1871. (No. 4, Appendi.r P.)
The "J. H. Nickerson," November, 1871. (NA. 5, Appendix P.)

. Mr. Joseph F. Brown, of Gloucester, Massachusetts, a master mariner and fisher-
man, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 37, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe.

Mr. Peter H. Mills, of Deer Isle, Maine, a farnier and fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 38,
Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

M1r. William H. Macdonald, of Gloucester, Massachusetts, a fisierman, was
called, and gave evidence on oath on matters connected with the inqu.iry. (No. 39,
Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Whiteway.

Mr. William A. Dickey, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 40, Appendix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. Doutre.

Mr. Alvarado Gray, of Brooksville, State of Maine, a fisherman, vas called,
and gave evidence on oath on matters connected with the inquiry. (No. 41,
Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe and by Mr. Whiteway.

The Commission adjourned at 4 p.m. till the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 50.

Records of the Proceedings of the Fisieries Commission. at the'Fiftieth Conference,
held at Halifax, Nova Scotia, on the 5th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which werc approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Robert H. Hulbert, of Gloucester, Massachusetts, a fishernian, and pilot of
the United States' steamer "Speedwell," vas called, and gave evidence or% oath on
matters connected with the inquiry. (No. 42, Appendix L.)



The witness was partially examined by Mr. Foster, who requested permission
to reserve the remainder of the examination until some fishermen at present in the
Port of,.Halifax had given their testimony.

Mr. Castanus M. Smalley, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on natteés coinected with the inquiry. (No. 43, Appendix L.)

The witness was examined by - Mr. Dana, and cross-examined by
Mr. Weatherbe.

Mr. Edward A. Googins, of Portland, Maine, a fisherman, was called, and gave
evidence*on oath on matters connected vith the inquiry. (No. 44, Appendix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. Davies.

Mr. Isaac Burgess, of Belfast, Maine, a fisherman, was called, and gave evidence
on oath on matters con nected with the inq.uiry. (No. 45, Appendix L.).

The witness was examined by Mr. Foster, and cross-examined by
Mr. Weatherbe.

Mr. Charles I. Brier, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 46, Appendix L.)

The witness vas examined hy Mr. Trescot, and cross-examined by Mr. Doutre.

Mr. Dexter F. Walsh, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry. (No. 47, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Lawrence Londrigan, of St Mary's Bay, Newfoundland, a fisherman, was
called, and gave evidence on oath on matters connected with the inquiry. (Nô. 48,
Appendix L.)

The witness was examined hy Mr. Foster, and cross-examined by Mr. Davies.

Mr. Richard Hopkins, of Belfast, Maine, a fisherman, was called, and gave
evidence on oath on matters connected with the inquiry- (No. 49, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.

Mr. James 0. Clark, of Belfast, Maine, a fisherman, was called, and gave
.evidence on oath on matters connected with the inquiry. (No. 50, Appendix L.)

The witness was examined by ir. Foster, and cross-examined by Mr. Davies.

The Commission adjourned till Monday, the 8th October, at noon.

(Signed) MAURICE DELTFOSSE. (Signed) FRANCIS CLARE FORD.
• E. H. KELLOGG.. DWIGHT FOSTER.

A. T. GAIT.
J. R. G. BERGNE.

Protocol No. 51.

Record of the Proceedings of the Fisheries Commission, at the Fifty-first Con-
ference, held at Halifax;Nova Scotia, on the 8th day of October, 1877.

The:Commission met at noon, as appointed.
The three Comissioners, and the Agents of the United States and of Great

Britain respectivelv, were *present.
By direction of the President, the Secretary read the records- of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

* *Mr. Foster presented to the Commissioners, and to the Agents of Great Britain,
cepies of. 233 afflidavits; on behalf of the United States, which had been printed in
Boston. (Appendix M, 1 to 233.)

The President inquired whether these. affidavits were put in, without being read,
by consent of the Ft-itish side.

Permission vas requested by M1'1r. Weatherbe to state next day what course the
British side desired to pursue in this respect.

The exatuination of Mr. Robert H. Hulbert was. resumed by Mr. Foster. The
witness was cross.examined by Mr. Davies.

Mr. James Currie, of- Pictou, Nova Scotia, a master mariner and fisherman, was



called, and gave evidence on oath on matters connected with the inqulry. (No. 51,
Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr;. Thomson.

Mr. William Perry, of Sheet Harbour, Halifax, Nova Scotia, a seaman and
fisherman, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 52, Appendi L.)

The witi.ess was examuined by Nr. Dana, and cross-examined by Mr. Doutre.

Mr. Thomas Warren, Deputy Collector of Customs, of Deer Isle, State of Maine,
and formerly a fisherman, vas called, and gave evidence on oath on matters con-
nected with the inquiry. (No. 53, Appendix L.)

The witness was examined by Mi. Dana, and cross-examined by
Mr. Weatherbe.

Mr. Wilford J. Fisier, of Eastport, Maine, Express and Commission Agent, was
called, and gave evidence.on oath on niatters connected with the inquiry. (No. 54,
Appendix L.)

The witness was examined by Mr. Trescot.

The Commission adjourned at 4 P.m. till the next day at noon.

(Signed) MAUIRICE DELTOSSE. (Signed) FRANCIS Q3LARE FORD.
E. I. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Prolocol No. 52.

Record of the PrGceedings of the Fisheries Commission, at the Fifty-second Cp.
ference, held at Halifax, Nova Scotia, on the 9th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction· of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. S. R. Thomson stated that Her Majesty's Agent had no objection to the
affidavits on the part of the United States being filed without being read.

The examiration of Mr. Wilford J. Fisher was resumed by Mr. Trescot. The
witness was cross-examined by Mr. S. R. Thomson.

Mr. Joseph Lakeman, of Grand Manan, a fisherman, was called, and gave evidence
on oath on matters connected with the inquiry. (No. 55, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson.

Mr. Sylvanus Smith, of Gloucester, Massachusetts, an owner of vessels and out-
fitter, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 56, Appendix L.)

The witness was examined by Mr. Foster.

The.Commission adjourned until the next Olay at noon,

(Signed) MAURICE DELTOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. •DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.
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Protocol No. 53.

Record of the Proceedings of the Fisheries Commission, at the Fifty-third Con-
ference, held at Halifax, Nova Scotia, on the 10th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which.were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The examination*of Mr. Sylvanus Smith was resumed by Mr. Foster.
The witness was cross-examined by Mr. Davies.

Mr. Gilnian S. Williams, of Gloucester, Massachusetts, a police officer, and
formerly a-fisherman, -wvas called, and gave evidence on oath on inatters connected-
with the inquiry. (No. 57, -4ppendix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. S. R.
Thomson.

· The Commission adjourned at 4 r.M. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Il. KELLOGG. DWIGIIT FOSTER.
A. T. GALT.

J. I. G. EERGNE.

Protocol No. 54.

Record of the Proccedings of the Fisheries Commission, at the Fifty-fouith
Conference, held at Halfax, Nova Scotia, on the 11 th day of October, 1877.

The Commission met at noon, as appointed.
The thrce Commissioners, ànd the Agents of the United States and of Great

Britain respectively, were present.
By direction of the Presiden , the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The cross-examination of Mr. Villiams was resumed by Mr. S. R. Thomson.

Mr. David W. Low, of Gloucester, Massachusetts, postmaster, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 58,
Appendix L.)

The witness was examined by Mr. Dana.

The Commission adjourned.at 4 r.m. until the next day at noon.

(Signei) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIT FOSTER.
A. T. GALT.

Protocol No. 55.

Record of the Proceedings of the Fisheries Commission, at the Fifty-fifth
Conference, held at Halifax, Nova Scotia, on the 12th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the Presidenrt, the Secretary read the records of the last

Conference, vhich were approved, and signed by the Commissioners, the Secretary,
and the Agents.



The examination of Mr. David W. Low was resumed by Mr. Dana.
The witness was cross-examined by Mr. Davies.

The Commission adjourned at 4: p.m., until Monday, the 15th day of October, at
noon.

(Signed) MAURICE DELFOSSE. ·(Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. · DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 56.

Record of the Proceedings of the Fisheries Commission, at the Fifty-sixth
Conference, held at Halifax, Nova Scotia, on the 15th day of October, 1877.

The Commission met at noon, pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, wére present.
By direction of the President, the Secretary read the records of the last

Conference, vhich vere approved, and signed by the Commissioners, the Secretary,
and the Agents.

The cross.examination of Mr. David W. Low was resumed by Mr. Davies and
by Mr. Whiteway.

The witness was re-examined. by Mr. Dana, and again cross-examined by
Mr. Davies and by Mr. Whiteway.

Mr. Dana and Mr. Foster then read affidavits made relative to the present
inquiry by the following persons

Mr. Joseph McPhee, of Gloucester, Massachusetts. (No. 239, Appendix M.)
Mr. William Parsons, of Gloucester, Massachusetts. (No. 240, Appendix M.)
Mr. Solomon Pool, of Gloucester, Massachusetts. (No. 241, Appendix M.)
Mr. Benjamin Swim, of Gloucester, Massachusetts. (No. 242, Appendix M.)
Mr. Charles F. Carter, of Gloucester, Massachusetts. (No. 243, Appendix M.)

The Commission then adjourned until next day'at noon.

(Signéd) MAURICE DELFOSSE. (Signed) FRANCIS CLARE TORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 57.

Record of the Procecdings of the Fisheries Commission,·at the Fifty-seventh
Conference, held at Halifax, Nova Scotia, on the 16th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the- records of the last

Confereice, .wvhich were approved, and signed by the Cominissioners, the Secretary.
and the Agents.

M1r. Eliphalet W. Frenich, of Eastport, Maine,. a fish merchant, was called, 'nd
gave evidence on oatl on matters connected with the inquiry. (No. 59, Appendix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson.

Mr. Foster then read afiidavits made relative to the present inquiry by the
following persons:

Mr. Winthrop Thurston, of Rockport, Massachusetts. (No. 244, Appendir M.)
Mr..James A. Colson, of Glouccster, Massachusetts. (No. 245, Appendix M.)
Mr. Henry G. Coas, of Gloticester, Massachusetts. (No. 246, Apendix M.)
Mr. Joseph J. Tupper, of Gloucester, Massachusetts. (No. 247, Appendix M.)
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r. William Davis, of Gloucester, Massachusetts, a master mariner and fisher-
man, was. called, and gave evidence on oath on matters connected with the inquiry.
(No. 60, Appendix L.)

The witness was examiiied by Mr. Fostér,. and cross.examined by Mr. Davies.

Mr. William 0. Cook, of Gloucester, Massachusetts, a fisherman, was called,
and gave evidence on oath on matters ednnected with the inquiry. (No. -61,
Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.)

Mr. Edward Hill, of Gloucester, Massachusetts, a fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 62,
Appendix L.)

The witness was examined by. Mr. Foster, and cross-examined by Mr. S. R.
Thomson.

Mr. John Conley, of Rockport, Massachusetts, a fisherman, wvas called,
and gave evidence on oath on matters connected with the inquiry. (No. 63,
Appendix L.)

The witness was examined by Mr. Dana. and cross-examined by Mr. Davies.

Mr. John C. Knowlton, of Rockport, Massachusetts, a fisherman, was called,
and gave evidence on oath on matters connccted with the inquiry. (No 64,
Appendiz L.)

The witness was examined by ·Mr. Foster, and cross-examined by Mr. S. R.
Thomson.

The Commission then adjourned till the next day at noon.

(Signed) MAURICE DELFOSSE, (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIT FOSTER.
A. T. G.ALT.

J. H. G. EERGNE.

Protocol No. 58.

Record of the Proceedings of the Fisheries Commission, at the Fifty-eighth
Conference, held at Halifax, N'ova Scotia, on the 17th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Coimmissioners, the Secretary,
and the Agents.

Mr. James H. Myrick, of Boston, engaged in the fishing business, was called,

and gave evidence on oath on matters connected with the inquiry. (No. 65,

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.

Mr. Foster then read an affidavit made relative to the present inquiry by
Mr. Hanson B. Joyce, of Swan's Island, Maine. (No. 248, Appendix M1.)

3fr. Chresten Nelson, of Gloucester, Massachusetts, a fisherman and sailmaker,
was called, and gave evidence on oath on matters connected with the inquiry.
(No. 66, Appendix L.)

The witness was examined by Mr. Dana, and cross-examined by Mr. S. R.
Thomson.

Mr. James W. Pattillo, of North Stoughton, Massachusetts, a retired fisherman,
.was called, and gave evidence on oath on matters connected with the inquiry.
(No. 67, Appendix L.)

The witness was examined by Mr. Trescot.

The Commission adjourned at 4-15 P.m. until next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Hi. KELLOGG. DWIGIIT FOSTER.
A. T. GALT.

J. Hl. G. BERGNE.



Protocol. No. 59.

Record of the Proceedings of the Fisheries Commission, at the Fifty-ninth
Conference, held at Halifax, Nova Scotia, on the 18th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the~Agents of the United States and of Great

Britain respectively, were present. .,
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The examination of Mr. James W. Pattillo was resumed by Mr. Trescot. . The
witness was cross.examined by Mr. S. R. Thomson.

Professor Spencer F. Baird, Assistant Secretary of the Smithsonian Institute at
Washington, and United States' .Comnissioner of Fish and Fisheries, was.then
called, and gave evidence on oath on matters connected with the inquiry.- (No. 68,
Appendix L.)

The witness was examined by Mr. Dana.
The examination of Professor Baird was interrupted, in order to call a witness

at present in Halifax harbour..
Mr. William J. Nass, a master mariner and fisherman, of Chester,.Nova Scotia,

a naturalized citizen of the United States, was called, and gave evidence on.oath on
matters connected with the inquiry. (No. 69, Appendix L.)

The witness was examined by Mr. Foster, and·cross-examined by Mr. Davies.

The Commission then adjourned until the next day at noon.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.

E. L.. .KELLOGG. ,DWIGHT FOSTER.
A. T. GALT.

J. H, G. BERGIN.

Protocol No. 60.

Record of the Proceedings of the Fisheries Commission, at the Sixtieth Conference,
held at Halifax, Nova Scotia, on the 19th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and theAgents of the United States and. of Great

Britain respectively, were present.
By direction of the President, the -Secretary read the ·records of .the last

Conference, which were approved, and signed by the Commissioners, the.Séretary,
and the Agents.

The examination of Professor Baird was resumed by Mr. Dana. The witness
was cross-examined by Mr. S. R. Thomson and by Mr. Whiteway.

Mr. Howard M. Churchill, of Rustico, Prince Edward Island, an United·States'
citizen, fish merchant, was called, and gave evidence on oath on matters connected
with the inquiry. (No. 70, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.
Mr. Isaac C. Hall, of Winthrop, Massachusetts, and of Charlotte Town, Prince

Edward Island, a fish merchant, was called, and gave evidence on oath on -matters
connected with the inquiry. (No. 71, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.
The Commission adjourned at 5.10 r.m. until Monday, the. 22nd October, at

noon.
(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.

E. l. -KELLOGG. DWIGIHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.



Protocol No. 61.

Record of the Proceedings of the Fisheries Commission, at the Sixty-flrst Conference,
held at Halifax, Nova Scotia, on the 22nd day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Walter M. Falt, of Gloucester, Massachusetts, engaged in the fishing
business, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 72, Appendix L.)

The witness ·was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson.

Mr. Charles H. Pew, of Gloucester, Massachusetts, a partner in the firm of John
Pew and Sons, engaged in the fishing business, was called, and gave evidence on
oath on matters connected vith the inquiry. (No. 73, Appendix L.)

The witness was examined by Mr. Foster, and closs-examined by Mr..Davies.

Mr. George W. Plumer, of Gloucester, Massachusetts, a commission merchant
and fish dealer, was called, and gave evidence on oath on matters connected with the
inquiry. (No. 74, Appendix L.)

The witness was examined by Mr. Dana.

The Commission adjourned at 4·15 r.m. until the next day noon.

(Signed) MAURICE DELFOSSE. (Signedi) FRANCIS CLARE TORD.
E. H. KELLOGG. - DWIGHT FOSTER.
A. T. GALT.

J. I. G. BERGNE.

Protocol No. 62.

Record of the Proceedings of the Fisheries Commission, at the Sixty-second Confe-
rence, held at Halifax, Nova Scotia, on the 23rd day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

The examination of Mr. George W. Plumer was resumed by Mr. Dana. The
witness was cross-examined by Mr. Weatherbe.

Mr. James A. Pettes, of Grand Manan, an hotel-keeper and fisherman, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 75, Appen-
dix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. S. R.
Thomson.

Mr. Joseph Rowe, of Gloucester, Massachusetts, au owner and fitter of fishing
vessels, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 76, Appendix L.)

The witness was examined by Mr. Foster, and cross-examined by Mr. Davies.
Mr. Roger W. Wonson, of Gloucester, Massachusetts, engaged in the fishing busi-

ness, was called, and gave evidence on oath on matters connected with the inquiry.
(No. 77, Appendix L.)



The witness vas examined by Mr. Dana, and cross-examined by Mr. S. R.
Thomson.

The Commission then adjourned until next day at noon.

(Signed) MAURICE DELTOSSE. (Signed) FRANCIS CLARE FORD.
E. Hl. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 63.

Record of theProceedings of the Fisheries Commission, at the Sixty-third Conference,
held at Halifax, Nova Scotia, on the 24th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, vere present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Fitz J. Babson, Collector of Custons at Gloucester, Massachusetts, was called,
and gave evidence on oath on matters connected with the inquiry. (No. 78. Appen-
dix L.)

The witness was examined by Mr. Trescot, and cross-examined by Mr. Davies.
Mr. Babson produced astatement collected by Inspector Blatchford of the results

of fishing operations of certain Gloucester firms.
Upon the presentation of this paper, objection was made by Messrs. Thomson

and Davies to its being received, upon the ground that the statements therein
included were not gworii to.

Mr. Foster submitted that, under the Treaty, he had the right to file this return
as evidence, to go for what it was worth before the Commissioners.

The Commissioners so decided, and the paper was accordingly filed. (No. 4,
Appendix 0.)

Mr. Foster then filed thirty-two affidavits made by various persons relative to
the present inquiry. (Nos. 249 to 280, inclusive, Appendix M.) *

Mr. Foster also handed in a statement of the mackerel inspected at Portsmouth
and Newcastle for the years 1869 to 1877, inclusive. (No. 5, Appendix 0.) -

Also a summary of the Annual Retuirns of the Inspector-General of Fish for the
State of Maine, for the years 1866 to 1873, inclusive. (No. 6, Appendix 0.)

Mr. Foster then stated that the Case of the United States was now closed, with
the exception of certain returns of the Inspector-Gencral of Fish of Massachusetts,
vhich by agreement were to be introduced vhen received.

Mfr. Daniel M. Browne, of Halifax, Nova Scotia, a retired Navigating Lieutenant
of the Royal Navy, and now a Clerk in the Marine and Fisheries Department of
Canada, was then called on behalf of Her Majesty's .Government, and gave
evidence on oath on matters connected with the inquiry. (No. 83, Appendix F.)

The witness was examined by Mr. S. R. Thomson, and cross-examined by
Mr. Foster.

This closed *the direct evidence on behalf of Her Majesty's Government.

The Commission then adjourned until the next day at noon.

(Signed) MAURICE DELTOSSE. (Signed) FRANCIS CLARE FORD.
E. IH. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. I. G. BERGNE.



Protocol No. 64.

Record of the Proceedings of the Fisheries Commission, at the Sixty-fourth Confe-
rence, held at Halifax, Nova Scotia, on the 25th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the .Commissioners, the Secretary, and
the Agents.

The rebuttal evidence on behalif of Her Majesty's Government vas commenced,

Mr. Henry Youle Hind, M.A., of Windsor, Nova Scotia, was called, and
gave evidence on oath on matters connected with the inquiry. (No. 1, Appen-
dix Q.)

The witness was examined by Mr. S. R. Thomson and by Mr. Whiteway.

The Commission then adjourned till next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGIIT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 65.

Record of the Proceedings of the Fisheries Commmission, at the Sixty-fifth Confe-
rence, held at Halifax, Nova Scotia, on the 26th day of October, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

The examination of Mr. Henrv Youle Hind was resumed by Mr. Whiteway.
The witness was cross-examined bv'Mr. Dana and Mr. Foster.

Mr. Whiteway then read an affidavit made relative to the present inquiry by
Mr. Thomas Rumsey, of St. John's. Newfoundland. (No. 1, Appendix Q.)

Mr. Foster filed a copy of an insurance policy in the Gloucester Mutual Fishing
Insurance Company, acconpanied by the bye-laws of the said Company. (Nos. i
and 2, Appendix R.)

Mr. Foster also filed, by consent, a copy of a fishing shipping paper. (No. 3,
Appendix R.)

And presented returns of the mackerel inspected in the State of Massachusetts
for several years. -

(A summary of these will be found in No. 7, Appendix 0.)

The Commission then adjourned till Thursday, the Ist November, at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE TORD.
E. HI. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 06.
Record of the Proceedings of the Fisheries Commission; at the Sixty-sixth Confe-

rence, held at Halifax, Nova Scotia, on the 1st day of November, 1877.

The Comm.sion met at nooni, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were p-esent.
By direction of the President, the Secretai-y read the records of the last Confe-

rence, which were upproved, and signed by the Commissioners, the Secretary, and
the Agents.



49.

Mr. Whitewav read affidavits made relative to the present inquiry by the
following persons, resident in Newföundland·:2 •

Mir. Robert Inkpen, of Burin. (No. 2, Appendix Q.)
Mr. Stephen Power, of Placentia. (No.-3, .Appendix Q.)
Mr. Stephen Fiander, of Coomb's Cove. (No. 4, Appendix 'Q.)
Mr. Philip Thornhill, of Anderson's Cove. (No. 5, 4ppendix.Q.)
Mr. George Rose, .of Jersey Hrbour. .(No. 6, Appendix Q.)
Mr. Maurice Bonia, of Placentia.' (No 7, Appendi: Q.),
Mr..Humphrey Sullivan, of Placentia. (No. 8, Appendi Q.)

Mr. Doutre then stated that the Case of Her Majesty's Government was now
altogether closed.

Mr. Foster stated that he hoped to be*prepared to.address the Cou.rt on Monday,
the 5th November, and the Conimission accoidingly adjourned until tiat. ay at
noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANOIS CLARE FORD.
E. H. KELLOGG. -DW1GHT TOSTER.
A.. T. GALT.

J. H. G. BERGNE.

Protocol No. 67.

Record of the Proceedings of the Fisheries Commission, at the Sixty-seventh Confe-
rence, ield at Halifax, Nova Scotia, on the 5th day of Noveinber, 1877.

The Commission met at noon, pursuant to adjournment.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present..
By direction of the President, t.he Secretary read the records of the last Confe-

rence, which were approved, au.d áigned by the Commissioners, the'Seretary; and
the Agetts.

Mr. Foster commenced the Closing Argument on -behalf of the Unitcd States.
(No. 4, Appendix J.)

The Commission adjourned at 3-30 r.x. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H..EILLOGG. DWIGHT POSTER.
A. T. G.ALT.

J. H. G. BEEGNE.

Protocol No. 68.

Record of the Proceedings of the Fisheries Commission, at the Sixty-eighth Confe-
rence, held'at Halifax, Nova Scotia, on the 6th day.ofNovember, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of .the United States and :of 'Great

Britain respectively, were present..
By direction Ôf thé~President, the Secretary read: the records òf the last C ofe.

rence, which were approved,'and signed by the Con"nlii.ones, the Secretary, and
the Agents.

Mr. Foster resumed bis address.left unfinished the previous day.
On the conclusion of his åpeèchMr..Fôster requested, pernission to be absent

for a few days òn urgent private affiars. 'He suggested that during his ábsence the
records should be signed on his behalf by Mr. R.:.H. Dana, Juar.

The.pr6posal was.accepted by the Cômmissioners.·

The Commission then Àdjourned until Thursday, the 8th Nôember,*àt noon.
(Signed) .MA-URICE. DEL-FOSSE. (Signed) PRANCISCT4ARE EORD.

. . KELLOGG. DWIGTF R.
A. T. GALT.

J..H. G. EEGNE.
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Protocol No. 69.

Record of the Proceedings of the Fisheries Commission, at the Sixty-ninth Confe-
rence, held at Halifax, Nova Scotia, on the Sth day of November, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States (Mr. R. H. Dana,

Junr., acting) and of Great Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Confe-

rence, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Trescot addressed the Comm'issioners in continuation of the closing argu-
ments on behalf of the United States. (No. 5, Appendix J.)

On the conclusion of Mr. Trescot's address, the Commission adjourned until the
next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 70.

Record of the Proceedings of the Fisheries Commission, at the Seventieth Con-
ference, held at Halifax, Nova Scotia, on the 9th day of November, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States (Mr. R. I. Dana,

Junr., acting) and of Great Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Dana addressed the Commissioners in continuation of the closing arguments
on behalf the United States. (No. 6, Appendix J.)

The Commission adjourned at 4 P.m. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. I. KELLOGG. DWIGIT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 71.

Record of the Proceedings of the Fisheries Commission, at the Seventy-first Con.
ference, held at Halifax, Nova Scotia, on the 10th day of November, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States (Mr. R. H.

Dana, Junr., acting) and of Great Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Con-

ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Dana resumed his speech left unfinished the previous day.
This concluded the final arguments on behalf of the United States.

Mr. Thomson then stated that the British Counsel would be prepared to
commence the closing arguments on behalf of Her Britannie Majesty's Government
on Thursday, the 15th November; and the Commission accordingly adjourned until
that day at noon.

(Signed) MAURICE IiELFOSSE. (Signed) FRANCIS CLARE FORD.
E. Il. KELLOGG. 'DWIGHT FOSTER.
A. T. GALT.

J. If. G. BERGN.
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Protocol No. 12.

Record of the Proceedings of the Fisheries Commission, at the Seventy-second
Conference, held at Halifax, Nova Scotia, on the 15th day of November, 1877.

The Commission met at noon; as appointed.
The three Commissioners, and the Agents of the United States (Mr. R. H.

Dana, Junr., acting) and of Great Britain respectively, were present. .
By direction of the President, the Secretary read the records 'of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Whiteway commenced the closing arguments on behalf of Her Britannic
Majesty's Government. (No. 7, Appendix J.)

The Commission then adjourned until the next day at noon.

(Signed) MAURICE DEL-FOSSE. (Signed) FRANCIS CLARE FORD.
E. A. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 73.

Record of the Proceedings of the Fisheries Commission, at the Seventy-third Con.
ference, held at Halifax, Nova Scotia, on the 16th day of November, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last Con-

ference, which were approved, and signed by the Commissioners, the Secretary, and
the Agents.

Mr. Doutre addressed the Commission in continuation of the closing arguments
on behalf of Her Majesty's Government. (No. 8, Appendix J.)

The Commission adjourned until Saturday, the 17th November, at 3 r.M.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT TOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 74.

Record of the Proceedings of the Fisheries Commission, at the Seventy-fourth
Conference, held at Halifax, Nova Scotia, on the 17th day of November, 1877.

The Commission met at 3 r.a., as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary read the. records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. Doutre resumed his speech left unfinished the previous day.

The Commission adjourned at 4-20 p.M., until Monday, the 19th of November,
at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. iH. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.



Protocol No. 75.

Record of:the Proceedings of the Fisheries Commission, at -the Seventy-fifth Con.
ference, held at Halifax, Nova Scotia, on the 19th day of November, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United ·States and of -Great

Britain respectively, were present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. S. R. Thomson addressed the Commissioners in continuation of the
closing arguments on behalf of lier Britannic Majesty's Government. (No. 9,
Appendix J.)

The Commission adjourned at 4 P.m. until the next day at noon.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
E. H. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 76.

Record of the Proceedings -of the Fisheries Commission, at the Seventy-six Con
ference, held at Halifax, Nova Seotia, on the 20th day of November, 1877.

The Commission met at noon, as appointed.
The three Commissioners, and the Agents of the United States and of Great

Britain respectively, were present.
By direction of the President, the Secretary .read the records of the last

Conference. which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

Mr. S. R. Thomson resumed his address left unfinished the previous day.

The Cornmission adjourned until the next day at Il A.m.

(Signed) MAURICE DELFOSSE. (Signed) -FRANCIS CLARE FORD.
E. H. KIELLOGG. DWIGHT FOSTER.
A. T. GALT.

J..H1..G. BERGNE.

Protocol No. 77.

Record. of the Proceedings of the Fisheries Commission, at the Seventy-.seventh
Conferencé, held at Halifax, Nova'Scotià, on the.21st'day of November, 1877.

The Commission met at 11 A.m., as appointed.
The three Coôimissioners, and the Agents of the United States and of'dreat

Britain respecti.ve.y, were present.
By direction of the President, the Secretary read the records of the last Con-

ference, which wereapproved, and signed by the Commissioners, the Secretary, and
the Agents. .

Mr. S. R. Thomson resumiied his address left unfinished the. previous day; and
on its conclusion stated that the Case on behalf 'of the Unitd 'Stateà having been
concluded, that of Her MajesLy's Government was now finally closed.

The President then requested the Secretary to enter on the minutes that the
Commissioners desired to record Abeir thanks to Mr. Bergne for his services as



Secretary to the Commission; and their sense of the zeal, intelligence, and accuracy
which had marked the discharge of his duties.

The Commission adjourned until Friday, the 23rd November, at 2 P.M.

(Signed) MAURICE DELFOSSE. (Signed) FRANCIS CLARE FORD.
11. H. KELLOGG. DWIGIIT TOSTER.
A. T. GALT.

J. H. G. BERGNE.

Protocol No. 78.

Record of the Proceedings of the Fisheries Commission, at the Seventy-eighth
Conference, held at Halifax, Nova Scotia, on the 23rd day of November, 1877.

The Commission met at 2 P.r., pursuant to adjournrment.
The thrce Commissioners, and the Agents of the United States and of Great

Britain respectively, vere present.
By direction of the President, the Secretary read the records of the last

Conference, which were approved, and signed by the Commissioners, the Secretary,
and the Agents.

The President first expressed the thanks of the Commissioners to Mr. Foster
and to Mr. Foird for the able manner in which they had conducted the proceedings,
and his best wishes for the welfare of all those who had been connected with the
inquiry.

The President then read the following Award

" The undersigned Commissioners appointed under Articles XXII and XXIII
of the Treaty of Washington of the 8th May, 1871, to determine, having regard to
the privileges accorded by the United States to the subjects of Her Britannic
Majesty, as stated in Articles XIX and XXI of said Treaty, the amount of any
compensation which in their opinion ought to be paid by the Governiment of the
United States to the Government of Her Britannic Majesty, in return for the
privileges accorded to the citizens of the United States, under Article XVIII of the
said Treaty;

" Having carefully and impartially examined the matters referred to them
according to justice and equity, in conformity with the solemn declaration made
and subscribed by them on the fifteenth day of June, one thousand eight hundred
and seventy-seven;

" AWARD THE SIM OF FIVE MILLIONS FIVE HUINDRED THOUSAND DOLLARS, IN
GOLD, to be paid by the Government of the United States to the Government of
Her Britannic Majesty, in accordance with the provisions of the said Treaty.

"Signed at Halifax, this twenty-third day of November, one thousand eight
hundred and seventy-seven.

(Signed) "MAURICE DELFOSSE.
"A. T. GALT."

"The United States' Commissioner is of opinion that the advantages accruing to
Great Britain under the Treaty of Washington are greater ·than the advantages
conferred on the United States by said Treaty, and he cannot therefore concur in
the conclusions announced by his colleagues.

"And the American Commissioner deems it his duty to state further that it is
questionable whether it is competent for the Board to make an award under the
Treaty, except.with the unanimous consent of its members.

(Signed) "E. H. KELLOGG,
" Commissioner."

Mr. Foster then addressed the Commission as follows:-

"Gentlemen of the Commission,
" I have no instructions from the Government of the United States as to the

course to be pursued in the contingency of such a result as* has just been
announced.

" But if I were to accept in silence the paper signed by two Commissioners, it
might be claimed hereafter that, as Agent of the United States, I -had acquiesced in

[280] I •
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treating it as a valid Award. Against such an inference it seems my duty to guard.
. erfgr9e make this statement,:which I desiré.tö have plaèed up'n recordY"

Mr. Kellogg next expressed his thanks, and those of Sir A.. T. Galt, to
M. Delfosse, for. the ;manner in vhieh he had fulfilled the duties of President of
the.Commnission.

The President then announced that the Commission was adjourned sine die.

(Signed) MAURICE DELFOSSE. .(Signed) FRANCIS CLARE FORD.
E. Hà. KELLOGG. DWIGHT FOSTER.
A. T. GALT.

J. G. H. BERGNE.
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IN laying the case of Her Majesty's Government before the Commissioners, it
will be desirable to commence by a. brief history of the Fisheries Question since the
outbreak of the War of Independence in 1775.

Before the commencement of this war all British colonists enjoyed equal
privileges in matters connected with fishing, but at its close, and on the conclusion
of peace, it became a question how far such privileges should be restored to those
who had separated from the British Crown. The matter was very fully discussed
in the negotiations which preceded the Treaty of the 3rd September, 1783, and
though Great Britain did not deny the right of the American citizens to fish on the
Great Banks of Newfoundland, or in the Gulf of St. Lawrence, or elsewhere in the
open sea, she denied their right to fish in British waters, or to land in British
territory for the purpose of drying or curing their fisli. A compromise was at
length arrived at, and it was agreed that United States' fishermen should be at
liberty to fish.on such part of the coast of Newfoundland as British fishermen could
use, but not to dry or cure their fish on that Island ; and they were also to be
allowed to fish on the coasts, bays, and creeks of other British possessions in North
America, and to dry and cure their fish in any of the unsettled bays, harbours, and
creeks of Nova Scotia, the Magdalen Islands, and Labrador, so long as they shçuld
remain unsettled; but so soon as any of them became settled, the United States'
fishermen were not to be allowed to use them without the previous permission of
the inhabitants and proprietors of the ground.

The IlIrd Article of the Treaty of Paris of the 3rd September, 1783, is as
follows:-

" It is agreed that the people of the United States shall continue to enjoy unmolested the right to
take fish of every kind on the Grand Banl and on all the other banks of Newfouiidlid; also in the Gulf
of St. Lawrence, and at all other places ii the sea, where the inhabitants of both counitries used at any
time heretofore to fish; and also that the inhabitants of the United States shall have liberty to take
fish of every kind on such part of the coast of Nevfouudland as British fishermen shall use (but not to
dry or cure the saie on that Island), and also on the coasts, bays and creeks of all other of His
Britannic Majesty's Dominions in Americat; aud that the American fishermen shall have liberty to dry
and cure fish in any of the unsettled bays, harbours and creeks of Nova Scotia, Magdalon Islands, and
Labrador, so long as the same shall reinain unsettled; but so soon as the saine, or either of thei, shall
be settled, it shall not be lawful for the said fishermen to dry or cure fislh at such Settlement without a
previous agreement for that purpose with the inhabitants, proprietors, or possessors of the ground."

It should, however, be observed that the rights conceded to the United States'
fishermen under this Treaty were by no means so great as those which, as British
snbjects, they had enjoyed previous to the War of Independence, for they were not
to be allowed to land to dry and cure their fish on any part <W N'vfound1and, and
only in those parts of Nova Scotia, the Magdalen Islands, and Labraidor, where no
British Settlement had been or might be formed, expressly excluding Cape Breton,
Prince Edward Island, and other places.

So matters stood until the war of 1812 broke out, when, cf necessity, the right
of American citizens to fish in British waters, and to dry and cure their fish on
British territory, terminated. ·In the course of the negotiations which preceded the
Peace of 1814, this question was revived, and the alleged right of American citizens
to Iish and cure fish within British jurisdiction was fully gone into by the British
and American Commissioners, who were assembled at Glient for the purpose of
drawing up the Articles of Peace. At that time, however, the circumstances had
very considerably changed since the Treaty of 1783 had been concluded. The
British North American possessions had become more thickly populated, and there
were fewer unsettled bays, harbours, and creeks in Nova Scotia than formerly.
There was consequentlý greater risk of collision between British and American
interests ; and the colonists and English merchants engaged in the fisheries
petitioned strongly against a renewal of the privileges granted by the Treaty of
1783 to the American fishermen.

It was under these circumstances that the negotiations for peace were entered
into. At the first meeting, which took place on the 8th August, 1814, the
British Commissioners stated "that the British Government did not intend to
grant to the United States gratuitously·the privileges formerly granted to them by
Treaty, of fishing within the liits of British territory, or of using the shores of
the'British territories for purposes connected with the lisheries." They contended
that the claim advanced by the United States of inmemorial and prescriptive right



was quite untenable, inasmuch as the inhabitants of the United States had, until
quite recently, been British subjects, and that the rights which they possessed
formerly as such could not be continued to them after they had become citizens of
an independent State.

After much discussion, it was finally.agreed to omit ail mention of this question
from the Treaty, which was signed at Ghent on the 24th December, 1814, and which
contains no reference to the Fisheries Question.

Orders were now sent out to the Governors of the British North American
Colonies not to interfere with citizens of the United States engaged in Bshing on
the Newfoundland Banks, in the Gulf of St. Lawrence, or on the high seas, but to
prevent them from using the British territory for purposes connected with the
fishery, and to exclude their fishing-vessels from the harbours, bays, rivers, and
creeks of ail Her Majesty's possessions. Orders were also given to the British
naval oflicers on the Halifax station to resist any encroachment on the part or
American fishermen on the rights of Great Britain. The result was the capture
of several American fishing-vessels for trespassing within British waters; and. the
President of the United States, in 1818, proposed to the Prince Regent that negotia-
tions should be opened for the purpose of settling in an. amicable manner disputed
points which had arisen connected with the Fisheries. Comnmissioner. were
accordingly appointed by both parties to meet in London, and the Convention of
20th October, 1818, was eventually signed.

Article I of this Convention is in these words:-

"Whereas differences have arisen respecting the liberty claimed by the United States for the
inhabitants thereof to take, dry, and cure fish on certain coasts, bays, harbours and creeks of His
Britannick Majesty's dominions in America, it is agreed between the Righ Contracting Parties that the
inhabitants of the said United States shall have, for ever, in commoù with the subjects of His
Britannick Majesty, the liberty to take fisl of every kind on that part of the southern coast of New-
foundland which extends froin Cape Ray to the Rameau Islands, on the western and northern coast of
Newfoundland, from the snid Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands,
and also on the coasts, bays, harbours and creeks from Mount Joly, on the southern coast of Labrador,
to and through the Straits of Belle Isle, and thence northwardly indefinitely along the coast, without
prejudice, however, to any of the exclusive rights of the Hudson Bay Company; and that the American
fishermen shall also have liberty, forever, to dry and cure fish in any of the unsettled bays, harbours,
and creeks of the southern part of the coast of NewfouicUand, hereabove described, and of the coast of
Labrador; but so soon as the same or any portion thereof shal be settled, it shail not be lawful for the
said fishermen to dry or cure fish at such portion so settled, without previous agreement for such pur-
pose with the inhabitants, proprietors, or possessors of the ground. And the United States hereby
renounce forever any liberty heretofore enjoyed or clairmed by the inhabitants thereof, to take, dry, or
cure fish on or within three marine miles of any of the coasts, bays, creeks, or harbours, of His
Britannick Majesty's dominions in America not included within the above-mentioned limits. Provided,
however, that the American fishermen shall be admitted to enter such bays or harbours for the purpose
of shelter, and of repairing damages therein, of purchasing wood, and of obtaining water, and for no
other purpose whatever. But they shall be under such restrictions as shall be necessary to prevent
their taking, drying, or curing fisi therein, or in any other manner vhatever abusing the privileges
hereby reserved to them."

Subsequent to the conclusion of this Convention, in consequence of numerous
complaints on the part of Her Majesty's Government of encroachinents' on their
waters by American fishernen, the United States' Government. issued a notice
warning their subjects that they were "to observe strictly the limits assigned for
taking, drying. and curing ish by the fishermen of the United States, under the lst
Article of the Convention of the 20th October, 1818," a; copy of which 'was annexed
to the Circular Notice.

This vas the state of affairs until the year 147, when, in consequence of,
Petition addressed to the Queen -by the Canadian Parliament,- negotiations were.
opened between the two Governments for.the establishment of reciprocal free trade
between Canada and the United States; and on the Ist of November, 1849,
Sir H. Bulwer, who was then about to proceed to Washington as British Minisfer,
was authorized to enter into a negotiation by which access to the fisheries of all
the colonies (except Newfoundland, which refused.to consent on any terms) should
be given to the citizens of the United States, in return for reciprocity of trade.with
the United States, in ail natural productions, such as fish, wheat, timber, &c.

The proposal was favourably received by the United States' Government, 41t
some delay occurred owing to the death of Gene-al Taylor in 1850. The ne-v
President, however, doubted whether it was a proper subject for a Treaty, and
thought that it should be done by legislation, and accordingly a Bill was brogght
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in for the purpose., The Bill wasI hoever, thrown oùt, nind from on enn.s or
anothei'.nothin*g was done from.that tinie until 1852, whenia desir %vas e% inced on
the part of the United States'Government to corne to anarrangement on the subject,
and a draft. Convention having been prepared, a copy thereof vas sent·home by the
British Minister on the 19th December, 1852, together with remarks made by.the
President thereon.

A good deal of correspondence passed 'between· the two Governments on the
subject, but, owing to difficultiescoinected vith the question of Tariff, the United
States' Government appeared anxious to have the Fisheries.Question:dealt with
separately, but to this the British Government would not assent. The fishing
season of 1853 accordingly opened without any agreement having* been éome to
with the United Stateq, and .fortunately, owing to the ineasures taken by both
Governnents for the preservation of British riglhts, came to a closé without the
occurrence of further causes of dissatisfaction.

In. the meantiie, negotiations .for a Treaty had been continued by the two
Governments ; aiid in the.month of May, 1854, Lord Elgin, who was on his way to
resume his duties as Governor-General of Her Majesty's Nort.h American Provinces,
received instructions to visit Washington, and to ascertain the views of the United
Stàtes' Government, and, if anv favourable opportunity presented itself, to conclude
a Treaty on the subject. So successfully'were Lord Elgin's negotiations conducted,
that in a letter dated 12th June, 1854,-he was able to announice that he- had
executed a Treaty with Mr. Secretary Marcy, relative to fisheries and reciprocity of
trade hetween the United States and the British provinces in North America. This

Sign2I're of Reci- was the Reciprocity Treaty signed on the 5th ·June, 1854, and confirmed by the
proeity Treaty, United States' Senate on the 3rd August of the sanie year. Its main provisions
1sa- were as follows:-

British waters on the east coast of North America were thrown open to United
States' citizens, and United States' waters north of the 30th degree of north
latitude were thrown open to British fishermen, excepting always the salmon and
shad fisheries (which were exclusivelv reserved to the subjects of each country),
and certain rivers and mouths of rivers to be determined by a Commission to be
appointed for that purpose. Certain articles of produce of the British coloniés and
of the United States were admitted to each country respectively free of duty. The
Treaty vas to remain in force for ten years, and,*rurther, for twelve months after -

either party should have given notice to the other of its wish to terminate the
same.

Some difficulty was experienced in regard to Newfoundland, but at length a
clause vas agreed to, providing that if the Imperial Parliament of Great Britain,
the Provincial Parliament of Newfoundland, and the Congress of the United States
should agree that Newfoundland should be included, all the provisions and stipula.
tions of the Treaty should apply to that colony.

The Commission for the designation of the places reserved to each country
from .the common right of fishing 'met subsequently, and was engaged for some
eas'in deermiinig the places to which the exclusive right of fishing applied. It

is, however, unnecessary here to do more than notice this fact, as the 'resèrvations
in question are expressly mentioned under Article XX of the Treaty of Washington,
of. 1871. ..

.Fromthe year 1854 until *1865 the Reciprocity Treaty continued in force, and
no further .diiculties appear to have arisen on questions connected with the
fisheries; but on.the 17tb of March of that year, Mr.,Adams, the United States'
Minister in England, informed the British Governmeut that he. was instructed to
give notice that.at the expiration of twelve months from that day. the Reciprocity
Treaty was to terrninate. This notice was given 'in pursuance of a Resolution -of
Congress approved. by the President of the United States.

Termination of :. Efforts were made on the part of Her Majesty's Government towards a renewal
Iteciprocity Treaty, of the Treaty, but these, from various reasons, proving unsuccessful, the Treaty
anvd reia of came to an end on the 17th of March, 1866; and, as a consequence, the provisions
co1nno of the Convention of 1818: revived on the sane day, and remain in· effect at the

present moment, except in so far as they are affected hy-the stipulations of the
Treaty of Washington of 1871.

In the meantime a notice had been issued by Lord Monck, warning the citizens
ofethe United States that .their right to fish in . British waters would. cease on the
1.7th.of March, 1866.; and it became necessary to consider what measures should
be adopted for the protection of British rights. *Her M ajesty's Government Were



59.

very desirous. to prevent, as far as, possible, . the . injury and loss which must .be
inflieted .upou .citizens of. the United States by .a sudden withdrawal of ·the
privileges enjoyed by them for.twelve years; but with'every desire in this direction,
they found themselves bound by Acts both. of the Impeiial and Colonial Legislatures
to enforce severe penalties upon all persons, not being Britisi subjects, who might:
be found fishing within British jurisdiction.

Eventually, however, on the.suggestion of Lord Monck, it was decided that Licensing system
American fishermen should be allowed, during the year 1866, to fish in all provincia adopted in 1866,
waters.. upon.. the payment of a nominal license fee, to be exacted as a formai a870.
recognition of right. This system, after beinig maintained for 'four years, was·
discontinued,.owing to the neglect of American fishermen to provide themselves
with licenses; and in 1870 it again became necessary to take strict measures for
the enforcement of British rights. Orders we're given to Admiral Wellesley to
dispatch a sufficient force to Canadian waters to ensure the protection of Canadian
fishermen and the maintenance of order, and to instruct the senior officer. of such
force to co-operate cordially with any United States' force sent on the sanie service.
It was also found necessary to employ a local Marine Police Force for the same -
purpose.

The resuit of these measures was the capture and forfeiture of several American
vessels for infringing the provisions of the Convention of 1818, both by fishing
within British waters, and by frequenting Canadian ports for objects not permitted
by the Convention; and notwithstanding the steps taken by the British Government
to mitigate as far as possible the stringency of the orders given for the exclusion of
Aimerican fishermen froni British waters, it was found at the close of the seoison of
1870 that many seizures of American vessels had been made by cruizers both of the
Imperial and Dominion Governments.

The ditiiculties caused by these untoward events subsequ~ently led to the
reopening of negotiations for the settlement of questions connected with the
fisheries.

It.is unnecessary here to relate the circumstances which led to the appointment Joint High Com-
of the Joint High Commission in 1871 ; suffice ià to say that, towards the end of mission in 1871.
1S70, Sir John Rose, having been commissioned to proceed in an unofficial character
to Washington for the.purpose of ascertaining the views of the United*States on
the subject, was able, in the month of February, 1871, to announce that the United
States' Government were prepared to refer all questions between the two countries
to a Joint High Commission.

The Commissioners held their first meeting at Washington on the .27th
February, 1871, and the Treaty was signed on the Sth May of the same vear.

fishery Articles of the Treaty of Washington.

The Articles in this Treaty relating to the fisheries, and in virtue of which this
Commission is constituted, are Articles XVIIl, XIX, XX, XXI, XXI,XXIII,
XXIV, XXV,.XXXII, XXXIII. They are as follows:-

"ARTICLE XVIII.

"It is agreed by -the High Contracting Parties that. in addition to the liberty secured i the
United States' fishermen by the Convention between Great-Britaiñ and the United Stàtes, signed at
London on the 20th day of October, 1818, of taling, curing, and drying fish oni certain coasts.:of tìe
British' North American Colonies therein -defined; the inhabitants of the United States shail have, in
uommon with·the'subjects of Ber.'Britannie Majesty;.the liberty, for the terni, of years mentioned -in
Article XXXIII of.this Treaty,-to take fishof every kindexcept shell-fish,.on.the sea-coasts and shores,
and in the.bays, harbours, and creeks of the Provinces of Quebec, Nova Scotia and NéwBr'uniswick, and
the Colony of Prince Edward's Island, and of the several. islands thereunto adjacent, withoüt being
restricted to any distance froin the shore, with permission to land ipon the said coasts and'shores and
iálands, and also upon the Magdalén Islands, for the purpose of drying their nets and euring their fish;
provided that, iii so doing, they do riot interfere -with the rights of private property or with.British
fishermen, in the peaceable use-of any part of the said coasts in their occupancy for the sanme purpose.

"It is understood that the above-mentioned liberty applies solely to the sea fishery, and that the
salmon and shad fisheries, ,and all other fisheries inrivers and the mouths of rivers are herebyreservea
exslusively for British fishermen.

S", ARTICLE XIX.

It is agreed by the High Contracting Parties that British subjects shall have in common with*th.
citizens of the United States, the -liberty, for the. term of years mentioned ini Article XXXIII. of this



Treaty, to take fish of every kind, except sliell-fisli, on the eastern sea-coasts and shores of the United
States north of the thirty-ninth parallel of north latitude. and on the shores of the several islands
thereunto adjacent, and in the bays, harbours, and creeks of the said sea-coasts nnd shores of the United
States and of the said islands, without being restricted to any distance from the shore, with permission
to land upon the said coasts of the United States and of the islands aforesaid for the purpose of drying
their nets anl curing their fish ; provided tliat, in so doing, they do not interfere with the rights of
private property, or vith the fishermen of the United States, in the peaceable use of any part of the
said coasts in their occupancy for the sanie purpose.

" It is understood that the above-mentioned liberty applies solely to the sea fishery, and that salmon
and shad fisheries, and al other fisheries in rivers and nouths of rivers, are hereby reserved exclusively
for fishermen of the United States.

«ARTICLE XX.

"It is agreed that the places designated by the Commissioners appointed under the Ist Article of the
Treaty between Great Britain and the United States, concluded at Washington on the 5th of June, 1854,
upon the coasts of Her Britannic Majesty's Dominions and the United States, as places reserved from
the cominon right of fishing under that Treaty, shall be regarded as in like manner reserved from the
comon right of fishing -under the preceding Articles. In case any question should arise between the
Governments of the United States and of Ber Britannic Majesty as to the common right of fisliing iu
places not thus designated as reserved, it is agreed that a Commission shall be appointed to designate
such places and shall be constituted in the saie nanner, and have the saie powers, duties and authority
as the Commission appointed under the said Ist Article of the Treaty of the 5th of June, 1854.

"AlPTICLE XXI.

"It is agreed that, for the tern of years mentioned in Article XXXIII of this Treaty, fisl-oil and
fish of all kinds (except fish of the inland lakes and of the rivers falling into them, and except fish
preserved in oil), being the produce of the fisheries of the United States, or of the Dominion of Canada,
or of Prince Edward Island, shall be admitted into each country respectively free of duty.

"ARTICLE XXII.

"Inasmuch as it is asserted by the Government of Her Britannic Majesty that the privileges
accorded to the citizens of the United States under Article XVIII of this Treaty are of greater value
than those accorded by Articles XIX and XXI of this Treaty to the subjects of Her Britannic Majesty,
and this assertion is not admitted by the Government of the United States, it is further agreed that
Comnissioners shall be appointed to determine, having regard to the privileges accorded by the United-
States to the subjects of Her Britannie Majesty, as stated in Articles XIX and XXI of this Treaty, the
amount of any compensation which, in their opinion., &àugh1 to be paid by the Government of the United
States to the Government of ier Britannie Majesty in return for the privileges accorded to the citizens
of the United States under Article XVIII of this Treaty; and that any suin of maouey which the said
Commissioners may so award shall be paid by the United States' Government, in n gross sum, within
twelve months a(ter such award shall have been given.

"ARTICLE XXIII.

"The Conimissioners referred to in the preceding Aiticle shall be appointed in the following
manner, that is to say: One Commissioner shall be named by Her Britannic Majestv. one by the
President of the United States, and a third by Her Britannic Majesty and the President of the United
States conjointly; and in case the third Commissioner shall not have been so named within a period of
three xmonths from the date when this Article shall take effect, then the third Commissioner shal be
naned by the Representative at London of His Majesty the Emperor of Austria and Xing of Hungary.
In case of the death, absence, or incapacity of any Comnissioner, or in the event of any Cormissioiier
omitting or ceasing to act, the vacancy shall be filled in the mianner hereinbefore provided for naking
the original appointment, the period of three nonths in ease of such substitution bieing calculated froi
the date of the happening of the vacancy.

" The Commissioners so named shal meet in the City of Halifax, in the Province of Nova Scotia, at
the earliest convenient period after they have been respectively named, and shall, before proceeding to
any business, niake and subscribe a soleman declaration that they will impartially and carefully examine
and decide the matters referred to thema to the best of their judgment, and according to justice and
equity; and such declaration shall be entered on the record of their proceedings.

"Each of the High Contracting Parties shall also name one person to attend the Commission as its
agent, to represent it generally in ll matters connected with the Commission.

"ARTICLE XXIV.

"The proceedings shall be conducted in such order as the Conmmissioners appointed under
Articles XXII and XXIII of this Treaty shall determine. They shall be bound to receive sticli oral or
written testimony as either Government may present. If either Party shall offer oral testimony, the
other party shall have the right of cross-examinatiou, under such rules as the Comnissioners shill
prescribe.

«If in the case submitted to the Commissioners either party shall have specified or 1luded to any
report or document in its own exclusive possesior. without annexinpg a cop., such party shall he bound,
if the other party thinks proper to apply for it, to furnish that party with a copy thereof; and itheier prty



aty call upon the other, through the Conunissioners, to produce the originals or certified copies of any
papers adduced as evidence, giving in each instance such reasonable notice as the Commissioiners
inay reguire.

" The case on either side shall be closed within a period of six months from the daté of the organiza-
tion of the Commission, and the Commissioners shahl be requested to give their award as sou'. as
possible thereafter. The aforesaid period of six months may be extended for three months in case of a
vacaucy occuring anong the Commissioners ander the circiunstances contemplated in Article XXIII
of this Treaty.

"ARTICLE XXV.
"The Cominissioners shal keep an accurate record and correct minutes or notes of all their pro-

ceedings, with the dates thereof, and may appoint and employ a Secretary and any otiër necessary
ofticer or officers to assist thern in the transaction of the business which may come before theîn.

Encit of the High Contractiug Parties shall pay its own Commissioner and Agent or Counsel ; à]l
other expenses shall be defrayed by the two Governmeuts in equal moities.

" ARTICLE XXXIi..

I t is further agreed tat ite provisions and stipulations of Articles XVIII to XXV of this Treaty,
inclusive, shall extend to the Colony of NewfouUdland, so far as they are applicable. But if the
Imiperial Parlianent, the Legislature of NewfoudIlan.d, or the Congress of the United SLates shall not
etubrace the Colony of Newfoundlanîd in their laws enacted for carrying the foregoing Articles into effect,
then this Article siall be of no effect; but te omission to iake provision by ltw to give it effect,
by either of ite Legislative bodies aforesaid, shall tot in any way impair aty other Articles of this
Treatv.

ARTICLE XXXIII.
" The foregoing Articles XVIII to XXV, inclusive, and Article XXX of this Treaty, shall take

'4lect as soon os the lawys required to carry theim into operation shall have been passed by the Imperial
Parliament of Great Britain, by the Parliament of Canada, and by the Legislature of Prince Edward's
rslatd, on the one haud, and by the Congress of the United States oi the other. Such assent having
been given, the said Articles shail reinain in force for the period of ten years from the date at which
Ltey nay cone inito operation ; and fur·ther nttil the expiration of two years after eithier of the ligh
Contracting Parties shall have given notice to the other of its wish to terminate the salue; each of the
ligi Contracting Parties being at liberty to give such notice to the other at the end of the said period

of ten years, or at any time afterwards."

The Acts necessary to enable these Articles to be carried into effect were
passed by the Imperial Parliament of Great Britain on the 6th August, 1872; by
the Parliament of Canada on the 14th June, 1872; by the Legislature of Prince
Edward Island (which did not at that time form part of the Dominion) on the
29th June, 1872; and by the United States' Congress on the 25th February, 1873.
A Proclamation, dated Washington, 7th June, 1873, fixes the 1st of July of that
year as the day on which these Articles should come formally into operation.

Some difficulties having arisen in the case of Newfoundland, it was not until the
2Sth March,, 1874, that the necessary Act was passed by that Colony; and a
Proclamation issued on the 29th May of the same year fixed the 1st day of June,
1874, as the day on which the Fishery Articles of the Treaty of Washington, so far
as they relate to Newfourdland, should come into effect.

In the case of Canada, it was deemed advisablie to admit American fishermen
to the practical use of the privileges specified in the Treaty in advance of the
formai Legislative Acts necessary for that purpose. An official communication to
that effect was made early in 1873, and by a Circular from the Un.ited States'
Treasury Department, dated 1st April, 1873, American fishermen at once availed
theniselves of the freedomn of Canadian inshore waters. This was fitly acknow-
Iedged by the United States' Government as " a liberal and friendly " act on the
part of the Dominion Government. A similar concession had been previously
made by the Government of Prince Edward Island, who admitted American fisher-
men to the practical freedom of their waters on the 24th July, 1871.

The Treaty of Washington having been ratified, it becane necessary to take
steps for the constitution of the Commission appointed to meet at Halifax, in the
manner prescribed by the Treaty, and in the meanwhile, Her Majesty's Government
having appointed their Agent to the Commission, he proceeded to Washington, and
some negotiations wcre entered into with a view to substitute an arrangement with
respect ta reciprocal free trade between Canada and the United States, fôr the
award of the Commissioners as provided under Article XXII of the Treaty, it-
being always distinctly understood that in case of the failure of suclh negotiations



the rights of Her Majesty's Government with respect to the appointment of the
Commission, should in no way lie prejudiced. These negotiations having led to no
result, it became necessary to revert to the terms of the Treaty and to take steps
for the constitution of the Commission in the nanner prescribed by it.

Having thus stated the circumstances which led to the conclusion of the
Fishery Articles of the Treaty of Washington, having recited those Articles, and
enumerated the legislative enactments which have been passed for the purpose of
rendering them effective; it is submitted that in order to estimate the advantages
thereby derived respectively by subjects of the United States and ofUG:·eat Britain,
the following basis is the only one which it is possible to adopt under the terms of
the first portion of Article XVIII of the Treaty of Washington, of 1871, viz:-That
the value of the privileges granted to each country respectively by Articles XVIII,
XIX, and XXI of that Treaty, which were not enjoyed under the Ist Article of the
Convention of the 20th October, 1818, is that which this Commission is constituted
to determine.

Article I of the Convention of the 20th October, 1818, provides that-

"The inhabitants of the United States shall have, forever, in common vith the subjects of His
Britannic Majesty, the liberty to take fishi of every kind on that part of the soutiern coast of Newfound-
land which extends from Cape Ray to the Rameau Islands, on the western and northern coast of New-
foundland from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands, and
also on the coasts, bays, harbours, and creeks from Mount Joly, on the southern coast of Labrador, to
and through the Straits of Belle Isle, and thence northwardly indefinitely along the coast; without preju-
dice, however, to any of the exclusive rights of the Hudson's Bay Company; and that the American
fishermen shall also bave liberty forever to dry and cure fish in any of the unsettled bays, barbours,
and creeks of the southern part of the coast of Newfoundland hereabove described, and the coast of
Labrador; but so soon as the same or any portion thereof shall be settled, it shall not be lawful for the
said fishermen to dry or cure fish at such portions so settled, without previous agreenient for such
purpose with the inhabitants, proprietors, or possessors of the ground. And the United States hereby
renounce forever any liberty heretofore enjoyed or claimed by the inhabitants thereof to take, dry, or
cure fish on or within three marine miles of any of the coasts, bays, creeks, or harbours of Ris
Britannic Majesty's dominions in America not included within the above-mentioned limits: provided,
however, that the American fishermen shall be admitted to enter such bays or hiarbours for the purpose
of shelter sud of repairing damages therein, of purchasing wood, and of obtaining water, aud for no
other purpose whatever. But they shall be under such restrictions as may be necessary to prevent
their taking, drying, or curing fish therein, or in any other manner wliatever abusig the privileges
hereby reserved to them."

Such was the respective position of eaclh country under the Convention of 1818
on matters connected with the Fisheries; and it now renains to state precisely
what additional liberties are acquired by each under the Treety of Washington.

Articles XVIII and XXI of the Treaty of Washington superadd to the
privileges conferred upon United States' citizens by the Convention of 1818:-

(1) " The liberty to take fish of every kind, except shell-fish, on the sea-coasts and shores, and in
the bays, harbours, and creeks of the provinces of Quebec, Nova Scotia, and New Brunswick, and the
Colony of Prince Edward Island and of the several islands thereunto adjacent, without being. restricted
to any distance from the shore, with permission to land upon the said coasts and shores and islands and
also upon the Magdalen Islands, for the purpose of drying tleir nets or curing their fish; provided that
iù so doing they d' not interfere with the rights of private property or with British fishermen in the
peaceable use of any part of the said coasts in their occupancy for the same purpose.

"t is understood that the above-mentioned liberty applies solely to the sea fishery, and that the
salmon and shad fisheries, and all other fisheries in rivers and the mouths of rivers are hereby reserved
exclusively for British fishermen.

(2.) " The admission into Canada of fish oil and fish of all kinds (except fish of the inland lakes
and of the rivers falling into them, and except fish preserved in oil) being the produce of the fisheries
of the United States, free of duty.

(3.) '" The enjoyment of these privileges to continue during a period of twelve years certain.
"Similar privileges are granted by Article XXXII in regard to the Colony of Newfoundland."

Articles XIX and XXI confer the following privileges upon British subjects:-

(1.) "The liberty to take fish of every kind, except shell-fish, on the eastern sea-coasts and shores
of the United States north of tha 39th parallel of north latitude and on the shores of the several
islands thercunto adjacent, and in the bays, hiarbours, and creeks of the said sea coast and shores
of the United States and of the said islands witbout being restricted to any distance from the shore,
with permission to land upon the said coasts of the United States and of the islands aforesaid for

- the* purpose èf drying their nets and curing their fish ; provided that in so doing they do not inter-
fere with the rights of private property or with the fishermen of the United States in the peaceable
use of any part of the coast in their occupancy for the sanie purpose.

"Tt is unlerstec-1 that t lie above-mentioiied liberty applies solely to -the sea fishery, and tbat
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salmon and -shad fisberies' and all other fisheries in rivers and mouths of rivert are höreby resènved
exclusively for. fislermen of the .United States."

(Z) The.admission into .the United States. of, "fishi-oil and fish ofiall kinds· (except. fisI *of
the ilaud lakes and of the ri.vers falling into themc, and except fish preserved in oil) being tlhe
produce of the fisheries of the Dominion of Canada, or of. Prince.Edwvard lsland," frce of duty.

(3.) The en.ioyment*of thése privileges to continie during a period of .twelve years certain.
Article XXXII exténds 'the above:.inentioned privileges, so far as they are applicable, to the Colony

of Newfoundland.

Upon this·basis Great Britain asserts that the privileges specified in .Article
XViIJ of the Treaty of Washington, of Sth May, 1871,'exceed in value the
privileges-specified in Articles ·XIX· and XXI. This assertion is made upon the
folloving grounds, which, for convenience of. argument,. have been divided intotwo
parts.. Part I deals exclusively with the case of the Dominion of Canada. Part.Il
deals exclusively with the case of the Colony of Newfoundland.

IPART I.

CANADA.

CiHAPTEn I.-Extent and Value of .Canadian Fisheries.

It will probably assist the Commission in arriving at a just estimation of the
intrinsie worth of the concurrent fishing privileges accorded to United States'
citizens bv the Treaty of Washington, to refer briefly to the extent nd value of the
sea*coast fisheries of the Maritime Provinces of Canada, as evidenced in part by the
profitable operations of British fishermen.

The districts within vhich British subjects carry on fishing on the coasts, and
in the bays, harbours. and creeks of Canada, extend from the Bay of Fundy to the
Gulf of St. Lawrence inclusive. The superficial area of these extensive fishing
grounds, as shown on the accompanying map, comprises many thousands of square
miles, forming the home of a great variety of the most prolific and valuable of sea-
ßsh, the capture of which contributes in an important degree to British and American
commerce, and supplies vast quantities of food to several millions of people. The
chief of these fish, in the pursuit of which British subjects. and United States'
citizens now participate in common, under Treaty arrangements, aie mackerel.
co(Ifish, herring, halibut, haddock, hake, pollack, and many of the smaller varieties
taken principally for bait.

. It appears by the subjoined statement (Annex A) that the produce of these
fisheries caught by British subjects lias greatly increased during seven years-past.
Their steady development and increasing wealth, as showi by this Return, proves
that a -very considerable amount of industry and enterprise is embarked therein,
and also that they are capable of still further expansion. This marked improve-
ment in their condition and yield for the period specified in the Table, is an
important circuinstance in relation to the present inquiry. It shows that, in an
article of commerce and a source of food, their actual productiveness'keeps pace
with the yearly increasing demands made on them for all the 'purposes of foreigh
and domestie trade, and of local consumption. Also, they are now of much greater
value than they were during the existence of the Reciprocity Treaty. The admission
of American fishernien to concurrent rights uider the Treaty of Washington, is
therefore, in every respect, highly advantageous to the United States' citizens.

CEAPTE -IL-Advantages derived by United States' Citizens.

.. Libertiy of fishina in British waters.
Liberty to prosecute freely the sea fisheries "on the coasts and shores, and

in the bays, liarbours, and creeks" of Canada, .is in itself a very valuable con-
cession to United States' citizens. It concedes the common. use of extensive and
productive fishing grounds, which are readily accessible to ·American. fishermen,
and are advantageously situated as regards their home market. The full value of
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this important concession can be but imperfectly determined by reference merely to
the precise number of vessels and fisierinen engaged in the business of fishing in these
waters, or to the exact quantity of fish taken therefron in the course of each
successive season. Doubtless the amount of capital thus invested, the employment
afforded, the trade and industry thereby promoted, and the necessary food supplied,
will be justly regarded by the Commission as forming material elements in the
calculation of probable benefits derived by the American nation. But, as it is
desirable to refer to such specific data as may f'airly establish the equitable foundation
and practical character of the present claim, we propose to show, by such evidence
as the case admits,--

(1.) The number of United States' fishing vessels frequenting these waters;
(2.) The kinds and quantities of fish it is customary for them to take, and the

profits accruing to them thereby ;
(3.) The amount of capital embarked in these operations, and other advantages

accruing to United States' citizens thereby.
First.-The official records of the United States' Government show that in 1868

the "enroiled and licensed3" vessels engaged in the cod and mackerel fisheries
numbered 2,220; in 1869 there were 1,714 vessels so employed; in 1870 their
numbers were 2,292; in 1871 there were 2,426 vessels thus engaged; and in 1872
there were 2,385.

The classification of decked fishing vessels in the United States is confined
nominally to the cod and mackerel fisheries, but no doubt includes such vessels as
embark also in the herring, halibut, haddock, hake, poilack, and bait fisheries on
the coast of Canada. There are, certainly, fluctuations from year to year in the
number of vessels engaged, as well as in the success of their respective voyages,
but there is a remarkable concurrence in the statements made by various informants
that an ave rage number, ranging between 700 and 1,200, of the United States'
vessels have annually resorted to British waters for fishing purposes for many years
past.

These vessels are variously'occu pied on the shores of Canada throughout each
season. Some of them resort to the Gulf of St. Lawrence from early spring time to
late autumn in pursuit of cod, mackerel, herrings, and halibut. Others frequent the
western coast of Nova Scotia and the Bay of Fundy throughout the season. During
the existence of the Reciprocity Treaty, vhen free access was afforded to British
waters, it wvas admitted by an American authoritv, Mr. E. H. Derby, that abo'ut
600 of these vessels fished every year for mackerel alone on the Gulf coasts of Canada;
and it is probable that as many more fished along the Atlantic coasts of Canada,
and aiso on the banks and ledges off shore. Captain Scott, R.N., commanding the
Marine Police, and Captain Nickerson, of the samne force, both state that as many
as 1,200 United States' fishing vessels have been known to pass through the Gut of
Canso in a single season. Inspector Venning states that, during the existence of
the Reciprocity Treaty the annual number was from 1,200 to 1,500. The Executive
Council of Prince Edward Island, in a Minute dated 17th February, 1874, staies that
1,000 sail of United States' vessels werc engaged in the mackerel fishery alone in the
year 1872. The former commander of the Government cruizer "La Canadienne," in his
Report of 1865, estimates that there were in that year from 1,050 to 1,200 American
vessels engaged exclusively in the mackerel fisherv of the Gulf of St. Lawrence.
Subsequently, in 1866, the actual number of United States' vessels duly licensed by the
Canadian Government on passing through the Gut of Canso for the inshore mackerel
fisheries was 454, as shown by official returns of the local Collectors of Customs.
The exact number of. other vessels which then refused to take out licenses, on the
pretext that they intended fishing in outside waters, was not, of course, recorded;
but we are justified in assuming from the observations of qualified persons, whose
oral or wvritten testimony will be offered to the Commission if required, that at
least 600 more were also engaged in the mackerel and other fisheries in British waters.

It is stated in the Annual Report of the United States Secretary of the Treasury
for 1871 that "The district of Gloucéster is niost extensively engaged in this
occupation. Her cod and mackerel fleet amounting to e48 vessels, 28,569 tons,
showing an increase of 97 vessels since June 30, 1870." The sanie authority states
in the Annual Report for 1872 that " the tonnage employed in the cod and niackerel
fisheries has increased somewhat for the past three ycars."

Thirty-nine new fishing vessels vere built at the port of Gloucester, Massa-
ciusetts, alone, in 1874, and about fifty more were to be built in the next following
year ; and as there are several other important ontfitting ports in the same State,



besides many others in the States of Maine, Nëw Hamu'pshiie, Rhod& Islaii
Connecticut, and New York, it is fair toinfer that a corresponding increase in the
fishing fleet from these numerous ports will also take place now that the Canadian
fisheries are reopened to their vessels. These five States added 243 schooners .to
their fishing fleet in 1866, when the inducements to build were le'ss certain. There
is, therefore, good reason to anticipate that in the course of the twelve as
stipulated in the present Treaty a still greater impetus will be given to the fishing
industry and commerce of the United States. Such a resuit may be more. confi.-
dently éxpected in consequence of the rapid increase of population and extension
of settlements, the more numerous markcets opened up by railway enterprises, and
the growing demand for fish food from the seaboard to replace the failing suppliés
from inland waters.

The withdrawal of New England tonnage from the whale fishery, inr consé-
quence of the rapid decline of that pursuit as a paying adventure, will most likely
have the effect of engaging other sail in the more lucrative branches of marine
industry. Mr. R. D. Cutts, in an able Report to the United States' Government on
the political importance and econoiic conditions of the Fisheries, expresses some
apprehension of the imminent failure of the cod and other fisheries on the Grand
Banks. Should such ensue, it would probable engage additional toinnage in the
in-shore fisheries around the coasts of Canada.

We are, therefore, warranted in reckoning a yearly average number of vessels
as availing themselves of the privileges accorded to United States' citizens by thë
Treaty of Washington at about 1,000, reserving the right to show the probability
of a still larger number being so engaged.

Second.-Ameriean fishermen pursue their calling around the islands and in the
harboûrs of the Bay of Fundy, and along parts of the coasts of Nova Scotia and
New Bru nswick bordering the said bay; down the south coast of Nova Scotia, and
around the Island of Cape Breton ; thence through the Strait of Canso, along the
northern coast of Nova Scotia and New Brunswick; thence through the Strait of
Northumberland, and all around Prince Edward Island, particularly on its western,
northern, and eastern coasts, resorting especially to the bays and harbours of'the
southern shore to transship cargoes and procure supplies ; thence into Miraniiehi
Bay, the Bay of Chaleur and Gaspé Bay ; thence around the Magdalen Islands
and Anticosti Island ; thence up the south shore. of the River St. Lawrenèè to
Father Point, and down the north shore of the River and Gulf of St. Lawrence
fron Point dles Monts to Blanc Sablon Bay. These localities abound with codfish,
mackerel; hiéings, halibut, haddock, pollack, hake, and a variety of other and
smaller Eshes used expressly for bait, such as spring-herring, capelin, smelts,
sändlapnce, gaspereaux, also such bait as squid and clams. These are the principal
de-'ýriptions of fish captured by United States' citizens in. British waters. Thèy
generally frequent the inshores, and are there caught in the largest quanitities and
of the finest quality, and vith greater certainty and facility than elsewhere. A
considerable portion of the codfish taken by American fishermen is doubtless caught
on the banks and ledges outside, such as Green, Miscou, Bradelle, and Orphan Banks•
and within Treaty limits around the Magdalen Islands, and on the southern coast
of Labrador. Latterly it has been the practice to use cod seines close inshore, and
to fish with trawls and lines near the coast of Nova Scotia, New Brunswick, Quebec,
and Anticosti; there is also a small portion of the other fishes naméd taken at
various distances from the shore.

A majority of the fishing fleet frequenting British waters being fitted aliui6st
exclusively for the mackerel fishery, that 'pursuit will be first considered as to the
quantity taken by each vessel. In an ordinary voyage or "trip" froi an
American port to the Gulf fishing grounds and back. wvithout the liberty of resort-
ing freely to the bays, creeks, and harbourl, and the inshores generally,'to fish,
relit, tranship, &c., but with only illicit opportunities to use these privileges, the
profits of each vessel would be comparatively insignifiëant; but being privileged
to fish, and to la.'nd and refit, an.d to transfer Cach fare to steamèrs or railways in
Canada, and afterwards to replenish stores and resume operation§, the vessels
would return inmmediately while the fishing vas good, to catch a second fare, which
is similarly disposed of, and vould often make a thiid~trip before the seüon closes.
Captain P. A. Scott, R.N., of Halifiax, Nova Scotia, states that these facilities,
combined with freedoi of inshore .fishing, enable each mackerelman to average
about 800 barrels per season, worth 12,100 dollàrs. Captàin D. M. Bi-own,
R.N., of Halifax, makes the same statement. Captain J. A. Tory, of Guysboro,
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Nova Scotia, states that it is common, with such advantages, for each vessel to catch
from 1,000 to 1,500 barrels of mackerel in three trips. Mr. E. H. Derby estimates
the. catch. of vessels "in thle mackerel business from 500 to 700 barrels."
1Mr. William Smith, late Controller of Customs at St. John, New Brunswick, now
Deputy Minister of Marine and Fisheries, computes the catch of mackerel by
American vessels at 10 barrels per ton. The late Mr. M. H. Perley, Her Majesty's
Commissioner under the Treaty of 1854, reports in 1849 having accosted five
United States' vessels actively tishing about three miles from Paspebiac, iu Chaleur
Bay, and several in Miramichi Bay, having upwards of 900 barrels of mackerel
each. It appears from a return made by the Collector of Customs at Port Mulgrave,
in the Gut of Canso, that among 135 vessels of the American mackerel fleet which
were casually spoken at that port, in 1873, the names of which lie gives, there were
33 having over 300 barrels a-piece; 55 having over. 400 barrels each; 28 having
over 500 barrels each; 12 having over 600 barrels each; and 7 having. over 700
barrels a-piece. Probably these were not the largest fares secured, as the vessels
were reported before the fall fishery (usually the best) had taken place. In the
year 1874, 164 United States' fishing vessels took, at the east point of Prince
Edward Island, 383 barrels per vessel. The catch of mackerel in that season by
the Island fishermen, who are few in numbers, and fish mostly in open boats and
with seines, was altogether inshore, and aniounted to 27,317 barrels.

We may confidently state that at a very ioderate computation each American
fishing vessel frequenting British waters, obtains through 'the privileges conferred
by the Treaty, a catch of at least 300 barrels of mackerel alone, worth 12 dollars
per barre], at each trip,-or a gross value of 3,600 dollars per vessel.

The proportion of codfish taken and forming part of mixed fares would be com-
paratively small when distributed amongst a large number of Yessels fishing princi-
pally for mackerel and herrings. It is estimated that vessels fishing for cod,
herrings, and other fish during the intervals of mackereling, usually take of herrings
300 barrels; codfish, 100 quintals; halibut, 200 quintals; haddock, pollack, "and
hake, 100 quintals; and bait fishes (exclusive of herrings, used fresh), 200 dollars'
worth ; each vessel averaging about 2,000 dollars' worth in all. Many of these vessels,
or others of smaller tonnage, are engaged in fishing around the western coasts of Nova
Scotia, and in the Bay of Fundy, both before and after their regular voyages to the
eastern and Gulf tishing grounds. But the maximum number -of vessels and the
value of catch reckoned in this claim, for the purpose of stating a basis of computa-
tion, withopt prejudice, however, to whatever addlition to the number of vessels
engaged, and the quantity and value of fsh caught, may be substantiated in further
evidence, does not specifically include the catch of those smaller vessels, which are
constantly occupied in the inshore fishings of the western coasts of the Maritime
Provinces for other kinds besides imackerel. This reservation is necessarily due, if
not to the moderation of the claim involved, at al] events to the obvious ditticulty of
ascertaining with exactness the moveients and operations of a fleet of foreign
vessels, of varied tonnage, numbering between 1,000 and 3,000, besides the many
small boats attached, which are continually moving about in different and distant
localities, or frequenting throughout each season the countless indentations of a
sinuous coast nearly 4,000 miles in lineal extent.

In recapitulation of the above, it is estimated .that each United States' fishing
vessel vill, on a moderate computation, take within British Canadian waters 3,600
dollars' worth of mackerel, and 2,000 dollars' worth of other fish; or a total.of 5,600
dollars' worth of fish of all kinds as an average for each trip. This estimate is,
however, made,.as stated li the case of the number of vessels engaged, without pre-
judice to any larger catch per vessel, which we may be able to substantiate in
evidence before the Commission.

Third.-The estimated anount of eapital elabarked in this business by Ufnited
States' citizens exceeds 7,000,000 dollars. Mr; Lorenzo Sabine; formerly President
of the Boston Board of Trade, estimates it at 7,280,000.dollars. It employs about
16,000 men afloat, besides many others ashore. That the investiment is a profitable
one, is proved by the large amount of vessels and men engaging in it, and also the
more costly appliances which are provided in these fishing pursuits. If the' con-
struction and equipment of vessels for the various fisheries which United States'
citizens so persistently follow in British waters was not proved to he highly advan-
tageous, it is reasonable to assume that it would cease to engage a large amount of
capital, for the use of which so many other attractive enterprizes exist. It must be



concluded; therefore, tlat:the' inshore fisheries afford never-failing occupation for
men and money preferable topmany other lucrative industries.

The advantages resulting to the commerce and supplyof United States' citizens
generally from the privileges to which American fishermen are admitted by this
Treaty are most important. The demand for fish food in all parts of the American
Union is yearlyincreasing,:and immense efforts, are nowbeing made to supply this
want. A population already exceeding.-40,000,000, constantly augmenting in
numbers by immigration from foreign countries, and where the people consume the
products.of the sea to a very large extent, requires much more of this kind of food
than the failing fisheries of.the United States can now produce. Their proluetive
power is no longer equal to the consumptive capacity. of the nation. The rapid
means of.transportÉ, and the improved methods of preservation now available, are
fast bringing the inhabitants cf the interior praccically within easy reach of-the sea-
board ; and fish of all kinds, even the most inferior .descriptions, and qualities not

.itheirto saleable, are required to supply the public ,want. The magnitude of the
present fish tra(le of the United States is hardly conceivable froin the meagre and
partial statements derived from official returns. These Tables publish only the
"products of American fisheries received into the Custoins districts,",which forim but
a small proportion of the enormous quantities of fish landed from United ýStates'
boats and vessels, and much of which is obtained frorm the sea-coasts of Canada.

We have referred elsewhere to reports made by American officials regarding
the deteriorated condition of the fisheries on the coasts of the New England States.
They affirm that, owing to such decline, "the people are obliged to resort to, far-
distant regions to obtain the supply which formerly eould be secured almost within
sighi of their homes." The above state of things already renders it necessary for
United States' citizens- te secure access to Canadian fisheries; and the growing
demand for local consumption before-mentioned, apart from the requirements of
their foreign trade, must tend greatly.to increase this necessity.

Were United States' citizens unable to supply such an extensive demand in
consequence of being precluded from fishing in British Canadian waters, it would
no doubt be supplied through British subjects, who w'ould also catch more fish in
their own exclusive waters than if fishing in the same limits concurrently with
American fishernien. This consideration, therefore, forms an additional reason for
the compensation which we now claim.

2. Liberty to land for the purposes of drying nets, curing fish, Sc.
The privileges secured to United States' subjects in this respect by the Treaty

of Washington are-the liberty to land for purposes connected with fishing on the
coasts of Labrador, the Magdalen Islands, and the other portions of the seaboard of
the Dominion of Canada. As the rights thus secured tog.-hited States' fishermen for
a period of twelve years vary somewhat in the differei iocàalties above named, it will
be well to consider tbem separately.

Under the Convention of.1818, United States' citzensvere privileged to fish on
certain parts of the coast of Labrador, but were restricted in the liberty of drying
and curing fish to unsettled places. Such districts asnére then occupied, or might
subsequently become settled, vere reserved for the clusive use of British fisher-
men, and rights and properties possessed by the Hudson's Bay Company were
likewise reserved from common user. Gradual settlement during fifty years past has
filled up nearly all available landing-places along the southern coast of Labrador,
between Blanc Sablon and Mount Joly; and the establishments maintained byithe
Hudson's Bay Company, whose rights and privileges are now acquired by Canada,
have confirmed the exclusive occupancy contemplated by the Convention. *Under
sulhaltered circumstances, United States' fishermen might have been excluded
under the terms of the Convention from using these landings, without the free use ofwhi ch the fisheries canntbplic e shrie cnt be profitably pursued. The fish taken in these waters
include herrings, cod-fish, and sometimes mackerel, which are seined on the main
shoreand amnong the islands, throughout that region, and the famous " Labrador
herring," which abounds there.

The Convention f 1818 entitled United States' citizens te fish on the shores cf
thé Magdalen Islands, but denied them the privilege of landing there. Without
such permission, the practical use of the inshore fisheries was impossible. Although
such permission has tacitly existed, as a matter of sufferance, it might at-any
moment . have been withdrawn, and the operations of United- States' fishermen in
that locality would thus have been rendered ineffectual. The value of these inshore



fishefiés is ogêat:~ iñàckerel, heringihalibut, capelin, and launce abound, and are
caught inside o the priheipal bays and harbours, whère they resort to spawnn
Between 300 and 400 United States'fi.shing vessels yearly frequent the waters of this
group, and také large quantitiès of fish; both for curmig and'hait. A singelé seine
lias beeri known to take at one haul enough of herrings to l11 3,000 barrels. Seining
mackerel is similarly productive. Du'ring the spring and su mmer fIeryof theyear
1875, when the mackerel were cidser inshore than usual, the conparative failure 6f
American fishermen was owing to tleir being unprepared with suitable hauling
nets and sm'all boats, théir vessels being unable to approach close endugh to the
beachés.

Intie case of the remaining portions of the seaboard of Canada, the ternis of'
the Convention of 1818 debarred United States' citizens from Iandiwg at a part
for, the pursûit of operations conneéted with fishiog. This privilege is essential to
thé suècessful prosection of both the insihore and deep sea fisheries. By it they
wouldbe enabled to prepare their·ish in a superior manner in a salubrious clirnate,
as'well as more expéditioùsly, and they would be relieved'of a serious enibarass-
ment as regards the disposition of fish offals, by curing on shore the fish which
othérwise would have been dressed on board their vessels, aiid the refuse throwi
overboard.

All the advantages above :detailed have been secured fUr a period of twelve
years to United States' fishérmen. Without them fishing operations on many parts
of: the 'coast would be not only unremunerative, but impossible ; and they may,
therefore, be fairly claimed as an important item in the valuation of the liberties
granted to the lUnited States uûder Article «XVIII of the Treaty of Washington'

3 Transshipping cargoes and obtaining supplies, 5c.
Freedom to transfer cargoes, to outfit vessels, buy supplies, obtain' ice, engage

sadors; procure bait, and traffic generally in British ports and. harbou'rs, or t
transact other business'ashore, not necessarily connected wvith fishing pïrsuits, are
secondary privileges .vhich nateriàlly enhance the principal concessions to United
States' citizens. Thèse advantages are indispensable to the success of foreign
fishing on Canadian coasts. WithOt 'such facilities, fishing operations, both inside
and outside of thé inshores, ca'notbe conducted oiù an' extensive and remuiirative
scale. Un'dèr the Rèèiþïocity Treaty these c eíiénees proved very important
more pàrticularly as: respects obtaining bait and- transferring cargoes. The
American fishermen then caie'insh ore everywheré along the coast and caôght bait
for theméeleès, ièstëa" of requiring, ás pieviously, to buy, and preserve it in ice,
savin theiéby rnudh time' aiid expeiise. Thý also transshipped their fish and
returned with their'ssèls td the fishiný -groùd; th's securing two or three fares
iin oië"s h B6th of these, therefore; are diktinct benefits.- There re other
indi-iêct advantägés atètiding these privileges; sucli as 'càrrving on fishing opera-
tions nearer the coasts, and thereby avoiding riskli to lie and property, as well
wvhilt fishingas in~oyaging hoiibéward and back; also havingalways 1 t cömmand
a convenient ând c6nmm'dious'bas'eof operations. They procure cheap and regular
supplies 'without loss"of time; enàbling them always tosend off their cargoes of fish
promptly by rail and stearmers to meet the current market demand for domestie
consünmlptiôï or foreign export, instead"of bèing conipelled to "beàt Up" to
Gloucester or Böistôe with' each cargo, seldoni returning for a second; and it may
be remíai'ked thät" ail their fréijfhg business in fish fiom provincial ports is carried
on in'Anïeïièañbotton s;thius cîieal-ing a p ofitabldFbuniness for Unifèd Sïates'
cití'sëñs.

The àdd'Witäges' abo ?e d'sèribed of beiö âbli&to makesecond änd thlid fuit
fres&ï,uïdöhbtedly, in môst i'nstnces; doubles the catch wliich can be m'ine irn
Biti§hiCaifdiàiis wtrs by a Vessel dôing o éfed säöniand it therêföre, ma 1v be
reäs&näbjy és'tiniiafedithat it enables Uifited Stâtes' ßishermen to double their prößts

Thé pEivilèëé of n establish@ p6 in'a«é fiIg stiondoù' the shores of
Canadian bays, creeks, and harbours, akin to that of dhah t&d'ridnH cure fIsh,
is ofïittriîà ige t ih'ifec t s''. ci tizens.e Befolè'h aTWéhcommon
pFàti'e'wvith Anleirhn véså'e1sat6a tke away tien crgoes of cdish in a green
stàt'éaäid tody- thd h zitihoe. Thôse codfish cauight onthe bànks off-shöre are
iisuäll fiu'ë, ll-ediiditiôinedtfish, bu't beingeured in bulik insteal of being cured r
packed ashor·e, are of inférior valde; A part fron the fshing facilities and business
c6nvenien~ces thriäfförded to Arerièais" for roéuting·b th e deepIs a and
inàliô-e fisheries, there are climatic advantages connected with this privilege of a



peculiar nature, which attach to it a special value. It is a fact.universally*known
and undisputed, that codGsh, for example, cured on our coasts, _cmmaandmuh
higher price in foreign markets than those cured in the United States. This is
due in a great measure to the salubrity of the climate and the proximity of the
fishing grounds, Permanent curing establishments ashore also enable the fisher-
men to obtain more frequent '' fares," and the dealers to carry on the:business of
curing and shipping on a much more extensive and economic scale, than if their
operations were conducted afloat. There are further advantages derivable from
permanent establishments ashore, such as the accumulation of stock and fresh fish
preserved in snow or ice, and others kept in frozen and fresi state'by artificial
freezing; also, the preservation of fish in cans lermetically sealed. The great
saving of cost and of substance, and the rapid preparation of a more saleable, more
portable, and more nutritive article of food, which commend these improved methods
of treating edible fishes to general adoption, will, undoubtedly, induce enterprizing
dealers to avail themselves very extensively of the remarkable opportunities which
free access, and an asstfred footing on Canadian coasts, are calculated to afford.
The broad effect of these increased facilities is to be found in the abundant and
increasing supply to the American public of chcap and wholesome fish, which.
supply would certainly diminish or fail without the advantages secured by-the
Treaty of Washington.

5. Convenience of reciprocal free market.
A reciprocal free market for any needful commodity, such as fish, entering

extensively into daily consumption by rich and poor, is so manifest an .advantage
to everybody concerned, the producer, the freighter, the seller and consumer alike,
that the remission of Canadian duties on American-caught fish imported into
Canada, cannot, in our opinion, form a very material element for consideration.
The benefits conferred by a cheap and abundant supply of food are evident,
especially to countries where, as in the United States and Canada, the' chief
necessaries of life are expensive, and it is so desirable to cheapen the. means of
living to the working classes.

6 Participation in improvements resulting from the Fisheries Protection Service of
Canada.

In addition to *the statutory enact*ments protecting the Çanadian Fisheries
against foreigners, and regulating participation ·in them by the United States'
citizens, under Treaty stipulations, the Provincial Governments have nfor iany
years past applied an organized system of municipal protection and restriction,
designed to preserve them from injury and to render them more produétivé. A
marked increase in their produce during the last decade attests the catifying
results of these measures.

A large number of fishery officers is employed by the Government of the
Dominion in the Maritime States au an annual cosu of about 75,000 dollars. This
staff is actively engaged,.under an organized system controlled by the Departmrn.t
of Marine and Fisheries, in fostering and superintending fish cu:lture in thé rivers
and estuaries. Regulations are enforced for the protection of th,ese nur.series and
considerable expense lias been incurred in adapting and improving the streàms for
the reproduction.of river fish. '

The intimate connection between a thriving condition of river and estuary
fishings and.an abundant supply in the neighbouring deep-sea fisheries has not,
perhaps, as yet been sufliciehtly appreciated. It is, .however, obvious that thè
supply of bait fishes thus produced attracts the deep-sea fish in large numbers.
Their resort is consequently nearer inshore than formerly, and the catch of thè
fishermen who have the privilege of inshore fishing is proportionately increased,
whilst they pursue their operations in safer waters, and within easier reach of
supplies. In 'addition to the measures above described for the increase of thé
fisheries, special care has been devoted to the protection of the spawning giounds
of sea fisies, and tthe inshores now swarm with valuable fish of all kind, which,
owing to the expense incurred by the Canadian Government, are now'abu*ndant iin
places hitherto almost deserted.

It will also be necessary for the proper maintenance of these improvements
and for the preservation of order in the fishing grounds, as well in ;the' interest of
the United States as of the Canadian fishei-men, to supplément' the existing
Fisheries Service by an additional number of .officers and men; yhich ·will probably
entail an increase of at least 100,000 dollars on the present expenditure.

In all these important advantages, produced biy-the restrictions' and taxation



inposed. on, Canadians, United States' fishermen will- now, share to the -fullest
extent, without having as yet in anvaycontributed towards their cost: it may
,then fairly be clained that1a portionf he a ,v: tdt be .demanded.of teUnited
States' Governnent shall be in' consideration of their.participatioin luthe fruits of
additional expenditure borne by Canadians to the annual extent, as shown above,
of nearly 200,000 dollars.

Summary.

The privileges secured to .United: States' citizens under Article XVIII of the
Treaty of Washington, which have been above described particularly and in detail,
iay be summarized as follows

1. The liberty of fishing in all inshore waters of the Dominion the value of
which is shown by the kinds, quantity, and value of the fish annually taken. by
United States' fishermen in those waters, as well as by the number of vessels, hands,
and capital employed.

2. The liberty to land for the purpose of drying nets and curing fish, a privilege
essential to the successful prosecution:of fishing operations.

3. Access to the shores for purposes of bait, supply, &c., including the all-
important advantage of transferring cargoes, which enables American fishermen
to double their profits by securing two or more full fares during one season.

4. Participation in the: improvements resulting from the. Fisheries Service
maintained by the Government of the, Dominion.

The above privileges may be considered as susceptible of an approximate
money valuation, which it is respectfully submitted should be assessed as well -with
reference to the quantity and value of fish taken, and the fishing vessels and fisher-
men employed, as to other collateral advantages enjoyed by United, States'
citizens.

It has been stated in the preceding portions of this chapter that, an average
number of at least 1,000 United States' vessels annually frequent British Canadian
waters. The gross catch of each vessel per trip has been estimated at 5,60Odollars,
a considerable proportion of which is net profit, resulting from the privileges
conferred bv the Treaty.

These privileges profitably employ men and materials representing in industrial
capital seyeral millions of dollars;; the industries to the advancement of which
they conduce, support domestic trade and foreign commerce of great extent and
increasing value; they also serve to make a necessary and healthful article of food
plentiful and cheap for the American nation. -it is not merely the value of "raw
material' in, fish taken out of British Canadian waters which constitutes a fair
basis of compensation ; the right of this fishery was an exclusive privilege,: the sole
use of which was highly prized, and -for, the common enjoyment of which we
demand equivalents to be measured,,by our just estimation of its worth; we
enhance, the main concession on this point by according kindred liberties and
indispensable facilities, all of which are direct advantages; and, in order to illus-
trate the .assessable value of the grant, we adduce certain data relating to the
number-of United States' fishing vessels more immediately interested, and the gross
quantity and value of their catch in British Canadian waters.

In addition to the advantages above recited, the attention of -the Commis-
sioners is respectfully drawn to the great importance attaching to the beneficial
consequences to the UlnitediStates of honourablyý acquiring for their, fishermen full
freedom to pursue their adventurous calling without incurring constant risks, and
exposing themselves and.their fellow countrymen to the inevitable reproach of wilfully
trespassing on the rightful domain of friendly neighbours. Paramount, however,
to this consideration is the avoidance of irritating disputes, calculated to disquiet
the public mind of a spirited and enterprising people, and liable always to become
a cause of mutual anxiety and embarrassment.

It was repeatedly stated-by the American members of the Joint High Commis-
sion at Washington, in discussing proposals regarding the Canadian fisheries, "that
the United States desired to secure their enjoyment, not for their commercial or
intrinsic value, but for the purpose of. removing a source of irritation." This com-
mendable desire evidentlywas reciprocated by the. British Commissioners in
.assenting to the. proposition that the matter of disagreement as regards a money-
equivalent " should be referred to an impartial Commission." It should not be lost
sight of that an offer for the reciprocal f ree admission of coal, salt, fish, and luiber,
had previously been made by the United States' Commissioners, "entirely in the



interest of a peaceful settlement," but was declinFéd bytihe British Coinmissioners as
inadequate. It is now shown that the contention of the British Commissioners
regarding the "great value" of these fisheries was well founded, and that the
privileges subsequently accorded by the Treaty of Washington as in part compen-
satory are of no appreciable value.

It must be admitted, therefore, that the concessions made by Great Bi-itain in
the interests of American fishermen, quite irrespective of their commercial value,
are indeed extremely valuable to the United States. Probably, it will be said that in
this respect, there is an international gain. But it seens impossible for British
subjects, if unmolested in their rights and privileges. to occasion any such irritation
as the United States' Coimissioners expressed their anxiety to avoid. The provo-
cation would beconfined entirely to foreign intruders, seeking their own gains at the
cost and injury of British tishermen, thereby, perhaps, involving both iat!ics in
serious difficulties and incalculable expense. The duty (witlh its attendant cost) of
guarding against any such vexations on the part of United States' citizens, devolves
solely on the American Government. If, to avoid the onerous responsibility of
fulfiling it, and at the same time to secure for the inhabitants and trade of the
country the concurrent use of these valuable privileges, the Government of the
United States requires• to pay fair equivalents, it certainly cannot be expected that
Great.Britain would abate the just estimation placed on them because of a mere
assertion by the United States, as benetlciary, " that their value is over-estimated,"
or that any further measure of concession is due to international amity. Great
Britain claims to have fully reciprocated the desire expressed by the United States'
Commissioners; and being in possession of proprietarv rights of special importance
and value to herself, the mitual enjoyment of which was voluntarily sought on
behalf of'United States' citizens, we are justified-in asking the present Commission
to consider these circumstances in determining the matter thus referred to equitable
assessment under the present Treaty.

CHLAPTEIE I1I.-Advantages derived by British Subjects.

1. Liberty of fishing in United Sates' waters, and other privileges connected therewith.
The privileges granted to British subjects by Article XIX of the Treaty of

Washington are the saine right of fishing and landing, for purposes connected with
fishing, in United States' waters, north of the 39th parallel of north latitude, as are
granted to United States' citizens in British North American waters. It may at the
outset be stated that this concession is absolutely valueless.

That the several kinds of sea fishes formerly abundant on the north-eastern
sea-coasts of the United States have not merely become very scarce, but are in some
localities almost extinct, is an unquestionable fact. An exhaustive investigation
into the causes of their decline was commenced in 1871 by Professor Baird, the
Chief of the United States' Fisheries Commission, and is still in progress. This
eminently thorough and scientific investigator reports, substantially, that the failing
supply of edible coast fishes is mainly due to overnetting and incessant fishing by
other *means. These causes, joined to continuous havoc made by predaceous fishes,
have considerably exhausted the coast fisheries along the southern and north-eastern
seaboard of the United States. The Fishery Commissioners of the State of Maine,
in their Reports foi 1872-4, endorse thu official statements of the Federal Commis-
sioner,.that the sea fishes on the coasts of New England have "aliost entirely
disappeared,". and that " the people are obliged to resort to far distant regions to
obtain the supply which formerly could be secured almost within sight of their
homes."

The following extracts from Professor Baird's Report, published in 1873, are
conclusive:

" In view of the facts adduced in reference to the shore fisheries, there can be no
hesitation in accepting the statement that there has been an enormous diminution
in their number, although this had already occurred to a considerable degrec, with
some species, by the beginning of the present century."

"The testimony everywhere, with scarcely an exception, both from line-men and
trappers, was that the whole business of fishing vas pretty nearly at an end, and
that it would scarcely pay parties to attempt to continue the work on a large scale
in 1873."

When the above statements are fairly considered, and when we also consider
that the onlv remedy for this state of decline is to diminish the nunbers and restrict
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the catchment powers of fishing engines i se; it is highly improbable that any
foreigner ,will resort to thesh waters for fishing purposes

ln a geographical sense, the fishery grounds thus formally opened to Britislh
subjects comprise about 2,000 square miles, distant.,and unprodùctive, and which,
for these and other reasons, are practically unavailable to the British fisherman. It
is shown above that the best United States' authorities concur in opinion that these
fisheries are rapidly becoming exhausted, affording scarcely remunerative employ-
ment for American fishermen, who have been thenselves obliged to abandon these
grounds, and resort in large numbers to the more productive waters of Canada.
It is as impossible to conceive in theory that British fishermen should forsake their
own abundánt waters to undertake a long and arduous voyage to those distant: and
unremunerative fisheries, as it is an undisputed matter of fact that they do not, and
in all probability never will, do so.

A similar concession embodied in the Reciprocity Treaty of 1854, which em-
braced 3 degrees niore in a 'southerly direction, extending along the coasts of
Delaware, Maryland, Virginia, and part of North Carolina, to the 36th parallel of
north latitude, proved during the twelve years it existed of no practical value what-
soever, not a single British fisherman having utilized it.

The question of bait must now be considered, as some importance may,,perhaps,
be attached by the United States to the supposed advantages derived in this respect
bv British subjects. It, might appear at first sight that the privilege of resorting to
the. ilshores of the Eastern States to procure bait for mackerel fishing was of
practical use. Menhaden are said to be.found only in United. States' waters, and
are used extensively in the mackerel fishing, which is often successfully pursued
wvith this description of bait, especially by its use for...feeding and attracting the
shoals. it is, however, by no mxeans' indispensable; other fish baits, plentiful in
British waters, are quite as successfully used in this particular kind of filshing
business, and very generally in other branches, both of deep-sea and inshore fishing,
as, for example, fresh herrings, alewives, capelin, sandlaunce, smelts, squids, clams,
and other small fishes caught chiefly with seines close inshore. British fishermen
can thus i f sficient bait at hone; and can purchase from American dealers any
quantities they require nuch cheaper than by making voyages to United States'
waters in order to catch it for themselves. It is a renarkable fact that for six years
past, American fisherinen have bought from Canadians more herring bait alone than
all the menhaden bait imported into Canada during the sanme period. The menhaden
bait itself can also be bred and restored to places in the Bay of Fundy, on the
western coast of Nova Scotia, where it existed up to the time ofits local extermi-
nation.

It is notorious that the supply, both of food and bait fishes, has become
alarmingly scarce along the United States' coast. At Gloucester alone some thirty
yessels are engaged during about six months in each year catching menhaden for
bait. They sell about 100,000 dollars'- worth annually, and, by catching them
imrnoderatelv in nets and weirs for supplying bait and to furnish the oil milis, they
are rapidly externinating them. The Massachusetts Fishery Commissioners, in
their report for .1872, state that " It takes many hands working in many ways to
catch bait enough for our fishing fleet, which may easily be understoocd when it is
reinembered that each George's man takes 15 or 20 barrels for a trip; and
that each mackereler lays in from 75 to 120 barrels, or even more than that." 'One
of the principal modes for the capture of bait and other fishes on the New England
Coast is by fixed traps or pounds on the shore. By means of these,. hefrngs,
alewives, and nenhaden are caught as bait for the sea fishery, besides merchantable
fish for the markets, and the coarser kinds for the supply of the oil factories Thëre
are upwards of sixty of these factories now in operation on the New England Coast.
The capital invested in them appi·oaches 3,000,000 dollars. They eiploy 1,197
men; 383 sailing vessels, and 29 steamers, besides numerous other bots. The fish
material which they consume yearly is enormous, computed at about 1,191,100
barrels, requiring whole fishes to the number of about'300,000,000. These modes of
fishing for menhaden and other bait are furthermore such as to preclude strangers
from participating in them without exceeding. the terms of the Treaty ; and even
without this difficulty, it must be apparent that suchi extensive native enter-
prises would bar the competition, and suffice to ensure the virtual exclusion of
foreigners.

The attention of the Commissioners is therefore respectfully drawn to the
following points:



1. The "sea flshery " is distant and unproiuctive.
2. The inshores are occupied to the fullest possible extent, and the supply

especially in the matter of bait, is rapidly becoming exhausted.
3. British -fishermen have not, either during the Reciprocity Treaty or the

Treaty of Washington, availed theniselves of the freedom of fishing- in United States
waters.

A careful consideration of these points will, we believe, lead to the conviction
that in this respect no advantage whatever accrues to British subjects.

2. Customs remissions by United &ates in favour of Canada.
The privilege of a free market in the United States for the produce of the

fisheries of the Dominion of Canada, excepting fish of the inland lakes and tributary
rivers, and fish preserved in oil, remains to be considered. It forms the onlv
appreciable concession afforded by the Treaty for the right of free fishery in British
waters, and the collateral advantages derived by United States' citizens. We have
already adverted in paragraph 5 of chapter 2 of this Case to the mutual benefit of a
reciprocal free market for fish. This is so clearly an ad eanage to all concerned,
and particularly to the nation comprising the largest number Of fishermen, traders,
and consumers, that it cannot be contended that in this respect any advantage is
conceded to Canada which is not participated in by the United States.

Conclusion.

For these and other reasons Her Majesty's Government, for the concession of
these privileges in respect of the Dominion of Canada, claim, over and above the
value of any advantages conferred on British subjeets under the Fishery Articles of
the Treaty of Washington, a gross sum of 12,000,000 dollars, to be paid in accord-
ance with the terms of the Treaty.

PART II.

NEWFOUNDLAND.

CiHrmTmEi I.-Introduction and Description of Newfoundland Fisheries.

It has been already submitted, on page 62 of the Introductory portion of this
Case, that the following- basis is the -only one which it is possible to adopt under
the terms of the first part of Article XVIl[ of the Treaty of Washington, 1871,
namely, that the value of the privileges granted to each country respectively by
Articles XVIII, XIX, and XXI of that Treaty, which. were not enjoyed under the Ist
Article of the Convention of the 20th of October, 1818, is that which this Commission
is constituted to determine.

The position occu pied by Newfoundland, in regard to the right of fishing enjoyed
bv the United States' citizens on her coasts is, however, in many points distinct
from that of Canada, and it is desirable to state precisely how the case stands. ·

By Article I of the Convention of 1818 the inhabitants of the United States
acquired "for ever the liberty to take fish of every kind on that part of the southern
coast of Newfoundland. which extends from Cape Ray to the Rameau Islands, on the
western and northern coast of Newfoundland, from the said Cape Ray to the Quirpon
Islands, and also on thecoasts, bays, harbours, and creeks from Mount Joly on the
southern coast of Labrador, to and through the Straits of Belle-Isle, and thence north-
wardly indefinitely along the coast, and the liberty for ever to dry and cure fish in
any of the nnsettled bays, harbours, and creeks of the southern part of the coast of
Newfoundland, hereabove described, and the coast of Labrador; but so soon as the
same, or any part thereof, shall be settled, it shall not be lawful for the said fisher-
men to dry or cure fish at such portions so settled without previous agreement for
such purpose with the inhabitants, proprietors, or possessors of the ground ; and
the United States renounced for ever any liberty heretofore enjoyed or claimed by
the inhabitants thereof to take, dry, or cure fish on or within three marine miles of
any of the coasts, bays, creeks, or harbours of His Majesty's Dominions in Anierica
not included within the above-mentioned limits; provided, however, that the United
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States' fishermen shall be admitted toenter such bays or harbours for: the purpose
of shelter and of repairing damages-therein, of purchasing. wood and -of obtaining
water, and for no other purpose whâtever; but they shall be:under such restrictions
as,.shall be necessary to prevent their taking, drying, or- curing fish therei n,or in
any'other manner whatever abusirig the'privileges hereby reserved t; them."

In addition to the privileges so enjoyed under the Convention of 1818, Articles
.XVIII and XXI of the Treaty of Washington granted to· United States'
citizens:

(1.) The liberty to-take fish of everv kind -except shell-Bsh, on the remaining
portion of the coast of Newfoundland, with liberty to land on the said coast for the
purpose of d i-yig their nets and curing-their fish·; provided that in .so doing they
do:not interfere with the rights of private property, or with British fishermen in the
peaceable use of any part.of the said coast in their occupancy for the said-purpose:
the salinon and shad fisheries and ail other fisheries in rivers and mouths :of rivers
being reserved exclusivety for British fishermen.

(2.) The admission into Newfoundland of ish oil and fish of ail kindsexcept
fish:of the inland lakes and rivers falling into them, and except fish preserved in oil,
being the produce of fisheries of the United States, free of duty.

The enjoyrnent of these privileges to continue for the period of twelve years
certain..

In return for the privileges so granted to United States' citizens, British subjects
acquired under the sane. Treaty:

1. Similar rights of fishing and landing on United States' coasts, north of the
39th.parallel of niorth latitude; and,

2. The admission into the Uriited States offsh oil and fish of ail kinds, except
fish preserved in oil, being tihe produce :of the fisheries of Newfoundland, free of
duty.

These privileges also are to continue for a period of twelve years,
certain.,

A refereice to the accoipanying map will- show that the coast, the entire
freedo of-*:ahich for fishing purposes has thus been acquired by the United States
for a period of twelve years, einbraces that portion extending from the Radheau
Islands on the south-west coast of the island eastward and northwardly, to the
Quirpon Islands. This coast contains:an area of upwards of 11,000 square miles,
including admittedly the most valuable cod fisheries of the world... Fish of other
descriptions, nanely, herring, capelin, and squid, which are by.far thebest bait for
the successfuil prosecution of the cod fisheries, can. be taken in unlimited quantities
close inshore along.the whole coast, whilst in some parts are turbot, halibut, and
.lance.

The subjoined tables (Aunex .- ) of the exports of fish from Newfoundland
for-the .past seven years ,ill show the enormous. and increasing value of these
fisheries.; .and the Census Returns also annexed (Annex C) afford the clearest
evidencf.Ithat: the catch is very large in proportion to the number of men, vessels, and
hodts e ngaged in. fishing. operations on the coasts of Newfoundland,.which. have
been tirown open to United States' citizens under the Treaty of Washington.

In addition to the value, as shown above, of the. inshore fisheries, theproximity
of thé bànk fisheries to the c6 ast of Newfoundland forms a very important. element
in the.present inquiry.' :These fisheries are situated at distances.varying· from 35
to:200 .miles from· the coast,.of Newfoundland, and· are. productive iathe.highest
degree. Although they are open to vessels of all nations, their successful prosecu-
tion depends almost entirelyinsecuring-a cornmodious,.and proximate basis of
operations. Bait, which can be most convenientlvobtained in- the -inshore waters
of:Newfoundland, is-indispensable, and the supply of capelin, sqtid, and herring is
there inexhaustible for this purpose.

With reference to-the.importance vhich has froni earliest· times been attached
to the value of the fisheries of Newfoundland, it is to be observed that a great
portion of the Articles in the Treaties of·1783.and 1818 between Great Britain and
the United States is devoted to careful stipulations res~pecting their enjoyment;-and
it wi llnot escape the observation of the Commissioners-that the privileges granted
to United Sqtates' fishermen in- those Treaties were always limited in extent, and did
not confer the entire freedom for fishing· operations which is now accorded. by the
Treaty of Washington, even on those portions of'the coast*which were then thrown
open to ther. Thus, whilst according the privilege of fishing. on certain portions
of the coast, the Treaty of 1783 denied the right of landing to dry and cure on the
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shore, and the result .was that, so- ar as concerned. dried cod-fish, the. concession to
the United States was of .lttle or no advantage to, them.. -It .was indispensable to
the productiôn.of a superior article of, dried cod-fish that there.sho**uld be a speedy
landing.and curing.in a suitable climate. *.The.climate of the United States. is not
adapted for this purpose, whilst that of Newfoundlànd is .peculiarly suitable., This
fact is evidenced.by the United States having never competed..with Newfoundland
in foreign markets in thea.rticle of dried cod-fish, whilst.they were. debarred from
landing on Newfouuidlaid shores. Again, it is necessary for the prosecution of the
fisheries, with reasonabIg prospects of lucrative results,-that the fishermen should
be in proximity to their euring and drying establishments..

The Treaty of 1783 vas..ábriulled, by the war of. 1812 and the stipulations of
-Article I of..the Convention of 1818, quoted in extenso on page 57 of this Case, made
inportant' modifications)in :the privileges heretofore.'enjoyed by United States'
fishermen. Although thiPy had, under this. Convention, the. liberty of drying and
curing fish.upon the southern coast of, Newfoundland from the Rameau Islands to
,Cape*Ray, it was conàned\tn the unsettled bays, harbours, and creeks.within these
limits; and, it being provid,d that so soon as any·portion thereof should be settled, the-
liberty should cease, the fishermen of the United States have been prevented,.by
the coast ·becoming generally settled,. from availing thenselves of the liberty so-
conceded. Previously, tfierefore, to the Treaty of Washington, United States'
fishermen did not interfern with the Newfoundland fishermen as regards the article
of dried codfish, although 'they prosecuted the herring. fishery at BonneBay and-
Bay of Islands on the western coast. .

The question of the.privileges of fishing où certain portions of the Newfound-
land shores enjoyed by.French fishermen does not comewithin the. scope of this»
Commission, yet a passing allusion.may be made to it. These privileges consist in
the freedom of the inshore fisheries from Cape Ray northwardly to Quirpon Islands,
and from thence to Cape John, on parallel 500 of north latitude;. and the value
attached to this right'by the French Government is attested by their solicitude. i*n
maintaining it, and by the amount of French capital. embarked in the prosecution
of these fisheries. .This affords another proof of the productiveness of the waters
of the.island.

CHA TER II.-Advantages.deried by United States' Citizens.

It wil not' be a matter of surprise that there should be an absence of exact
statistial inÛformation when the facts are taken into consideration that, until the
Washington Treaty,- this vast extent of fishery was exclusively used by. thepeople
of·Newfoundland-sparsely scattered over a long range of coast, -for the most part
in snall settlements, between the majority of which the only means of conimunica-
tioh'is by water, and where,.up to the present time, there was no special object in.
collecting statistical details. It is proposed, however, to show, by such evidence as
will, it is believed, satisfy the Commissioners, the nature and-value of the privileges
accorded to the citizens of the United States under the Treaty. of Washington.
Thèse may be conveniently divided into three heads, as follows:

1. The entire freedoni of the inshore fisheries.
:Il. The privilege . of procuring bait, refitting,· drying, transshipping, and

procuring supplies.
ll. The'advantage of a free market in Newfoundland for: fish:and fish;oil.

-The:privileges 'granted in. return to British -subjects will be treated subse-
qùently,;andconsist of-

1. The'liberty of prosecuting fishing operations in United·StÉtes':wäters north
of the 39th parallel of north latitude; and

2. 'Theadvantage*s of a free market in the United States for fish and fish oil.

I.-The-Entire Freedom of the inshore:Fisheries.

Newfoundland, from that part of its coast now thrown open.to United States'
fishermen, yéarly,extracts, at the lowest estiniaté, 5,OQ,000, dollars'. worth of fish
and fish Gi, and when the value of fish.used·for bait and local cons*umption for food
and agricultural purposes, of wYhich there, are no returns,. is taken into account,
the total may be fairly stated at.6,00,000 dollars annually.

It may possibly be conten.ded, on .the part of the .United States that their
fishermen have not in. the. past availed themselves of 'the Newfoundland. inshore
fisheries, with but few exceptions, and that they.would.and do resort to the coasts
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of that island only for the purpose or procuing hait. for the Bank ffshery. This
may up to the present time, t. somie extent, be true as regards cod-flish, but not·as
regards herring, turbot, and halibut. ?Jt:is not at all probable that, possessing as
they now do the right to take herring and-capelin.for themselves on ail parts.oFthe
Newfoundland coasts, they will continue to purchase as heretofore, and they-.wili
thus prevent the local fishermen, especially those of Fortune Bay, from engaging in
a very lucrative employment which fornierly occupied them during a portion of the
winter season for the supply of the United States' market.

The words of the Treaty of Washington, in dealing with the question of
compensation, inake no allusion to what use the United States. may or do make of
the privileges granted theni, but simply state that, inasmuch' as it is asserted by
Her Majesty's Government that the privileges accorded to the citizens of the United
States under Article XVI[l are. of greater value than those accorded by Articles
XIX and XXI to the subjects of Her Britannic Majesty, and this is not admitted
by the United States, it is further agreed that- a Commission shall be appointed,
having regard to the privileges accorded by the United States to Her Britannic
iMajesty's subjects in Articles Nos. XIX and XXI, the amount of any compensation
to be paid bv the Government of the United States to that of Her Majesty, in return
for the privileges accorded to the United States under Article XVIII.

It is asserted, on the part of Her Majesty's Government, that the actual use
which may be made of this privilege at the present moment .is not so much in
question as the actual value of it. to those who may, if they will, use it. It is
possible, and even probable, that United States' fishermen may at any moment avail
theniselves of the privilege of fishing in Newfoindland inshore waters to a much
larger extent than they do at present; but even if they should not do so, it would
not relieve them from the obligation of making the just payment for a right which
they have acquIred subject to the condition of making that payment. The case
may be not inaptly illustrated by the somewhat analogous one of a tendency of
shooting or fishing privileges ; it is not because the tenant fails to exercise the
rights which he has acquired by virtue of his lease that the proprietor should be
debarred from the recovery of his rent.

There is a marked contrast, to the advantage of the United States' citizens,
between the privilege of access to fisheries the most 'valuable and productive in the
world, and the barren right accorded to the inhabitants of Newfoundland of fishing
.in the exhausted and preoccupied waters of the United States north of the: 39th
parallel of north latitude, in which there is no field for lucrative operations even if
British subjects desired to resort to them; and there are strong grounds .for
believing that year by year, as United States' fishermen resort in greater numbers
-to the coasts of Newfoundland for the purpose of procuring bait and supplies, they
will become more intimately acquainted with the resources of the inshore fisheries
and their unlimited capacity for extension and development. As a. matter of facts
United States' vessels have, since the Washington Treaty came into operation, been
successfully engaged in these fisheries; and it is but reasonable to anticipate that,
as the advantages to be derived from them become more widely known, larger
numbers of United States' fishermen will engage in them.

A participation by fishermen of the United States in the freedom of. these
waters iust, notwithstanding their wonderfully reproductive capacity, tell materially
on the local catch, and, while affording to the United States' fishermen a profitable
emplovment, must serioislv interfere with local success. The extra anount of bait
also wvhich is required for the supply of the United States' demand for the Bank
Fishery must have the effect of diminisbing the supply of cod for the inshores, as
it is weil known that the presence of that fish is caused by the attraction offered by
a large quantity of hait fishes; and as this quantity diminishes the cod will resort
in fewer nunibers to the coast. The effèct of this diminution may not in ail pro-
bability be apparent for soine -years to cone, and whilst United States' fishermen
will have the liberty of enjoying the fisheries for several years in their present
teeming and remunerative state, the effects of over-fishing may, after their right to
partièipate in theni has lapsed, become seriously prejudicial to, the interests of the
local fishermen.

1.--Te Privilege ofprocuring Bait and Supplies, Refitting, Drying, Transshipping, Sçc.

Apart from the immense valué to United States' fishermen of participation in
the Newfoundland inshore fisheries must be es'tiiated the important privilege of
prccuring bait for the prosecution of the bank and deep-sea fisheries, which are
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capâble of unlimited expansion. .With Newfoundland as a-basis of operations, the
right of prucuring bait,. refltting their.vessels, dryinghand curing fish, procuring ice
in abundance. for the preservation of bait, liberty of.transshipping-their cargoes,&c.,
an almost continuous prosecution. of the Bank Fishery is secured to them. By
means of these advantages, United States' fishermen have acquired, by the Treaty
of Washington, all the requisite facilities for increasing their fishing operations to
such an extent as to enable them to supply the demand for fish food in the United
States' inarkets, and largely to furnish the other fish markets of the vorld, and
thereby exercise a competition. which must 'inevitably prejudice Newfoundland
exporters. It must be remembered, in- contrast with' the foregoing, that United
States' fisbing craft, before the conclusion of the Treaty of Washington, could only
avail themselves of the coast of Newfoundland for obtaining a supply of wood and
water, for shelter, and for necessary repairs in case of accident,. and for no other
purposc whatever; they therefore prosecuted the Bank Fishery under great dis-
advantages, notwithstanding which, owing to the failure of the United States' local
fisheries,-and the consequent neepssitv of providing new fishing grounds, the Bank
Fisheries have developed into a lucrative source of e mployment to the fishermen of
the United States. That this position is appreciated by those actively engaged in
the Bank Fisheries. is attested by the statements of competent witnesses, whose
evidence will be laid before the Commission.

It is impossible to offer more convincing testimony as to. the value to United
States' fishermen of securing the right to use the coast of Newfoundland as a basis
of operations for the Bank Fisheries than is contained in the declaration .of one
who lias been for six years so occupied, sailing from the ports of Salem. and
Gloucester, in Massachusetts, and who declares that it is of thegreatest importance
to United States' fishermen to procure from·Newfoundland the liait necessary for
those 6sheries, and that such benefits can hardlv be over-estimated; that there will
be during the season of 1876 upwards .of 200 United States' vessels in Fortune
Bay for bait, and that there will be upwards of 300 vessels from the United States
engaged in -the Grand Bank Fishery; that owing to the great advantage of being
able to run into Newfoundland for bait of different kinds they are enabled to make
four trips during the season ; that the capelin; which may be considered as a bait
peculiar to Newfoundland, is the best which can be used for this fishery, and that a
vessel would probably be enabled to make two. trips during the capelin season,
which extends over a period of about six weeks. . The same experienced deponent
is of opinion that the Bank Fisheries are capable of immense expansion and
dévelopment, and that the privilege of getting bait on the. coast of Newfoundland
is indispensable for the accomplishment of this object.

As an instance of the denand for bait supplies derived from the Newfoundland
inshore fisheries, it may be useful to stsate that the average. amount of this article
consumed by the French fishermen, who only prosecute the Bank Fisheries during
a period of about six months of the year, is fron 120,000 to 360,000 dollars annually.
The herring, capelin, and squid, amply meet these requirements, and are supplied. by
the·people of Fortune and Placentia Bays, the produce of the Islands of St. Pierre
and Miquelon being insufficient to meet the demand.

It is evident from the above considerations that not only are the United States'
fishermen -almost entirely dependent on the bait supply from Newfoundland, now
open to them for the successful prosecution of the Bank fisheries, but also that they
are enabled, through the privileges conceded to them by the Treaty- of Washington,
toIargely increase the number of their trips, and thus considerably augment the
profits of[the enterprise. This substantial advantage is secured at the risk, as before-
mentioned, of hereafter depleting the bait supplies of the Newfoundland in.shores,
and it is but just that a substantial equivalent should be paid by those who profit
thereby.

We are therefore warranthd in submitting to the. Commissioners that not only
should the present atcual advantages derived on this head.by United States' fisher-
men be taken into. consideration, but also the probable effect of the concessions
made in their favoqr. The inevitable..consequence of these concessions .will
be to attract a larger amount of United States' capital and enterprise following
the profits already made in this direction, and the efféct will be to inflict an injury
on'the local fishermen, both by the increased demand on their sources of supply
and by competition with them in their trade with foreign markets.



. III.-The advantage of a Free Market for 'Fis and.Pish Oil in Neufoundland.

It might at firs't sight appear, from the return of fish exports. from the United..
Stàtes to.Newfoundland,'that.;this-.privilege. was of littlée or: no value ;..indeed, the
duties wvhen collected. on 'this. article ·were: of insignificant ·amount. :. There is,
however, an important benefit.conferred by it on United States' ishermen.engaged
in the Bank Fisheries.. In fishing' on' the banks and deei-sea, heretofore. large
quantitiés of smalI fish were thrown overboard as coniparatively·useless, when large
fish, suitable for the. United States'.market,.could be obtained in abuiidànce this
practice was h ighly .prejudicial to the fishing·grounds. -

Under the Washington .Treaty, two objects are attained; first, a market for the
small fish at renunerative prices.in .Newfoundland; and .secondly,:the preservation
of the fshing grounds. .

It is.evident that, although:at the present 'time United States' fishernien have
been in'enjoyment of the privileges conferred by the Treaty.of. Washington only for
a s.hort period, and .may not have availed theniselves to the. full extent of this privi.
lege, the actual -profits.derived- thereby,..and which, in certain instances, will be su.b-
stantiated' before the Conimissioners by the evidence of competent witnesses, will: be
more fully appreciated during the renaining years of the existence of the right, and
this.item. must form a part of the. claimý of Newfoundland against the ;United
States.

Ciua:TER III.-Advantaes derivedby' Britis1 Subjects.

Haviig now stated the advantages derived by .United States' fishermen under
the operation-of the Treaty.of Washington, itsreniains to estimate the value .ofLthe
privileges granted thereby in return to the people of Newfoundland.

In.the first place, the value of·the right of. fishing on the United States'. coast
conceded to them niust be considered. This consists in the liberty of fishing.opera-
tions,.with certain exceptions already set forth, on that part. of the United. States'
coast north of the 39th.parallel of north latitude.

The arguments on this head contained in section 1 of chapter 3,.in the " Case"
of.Canada, will,. it is believed, have satisfied the Commissioners. that no: possible
benefit.Cai be derived by the fishermen of Newfoundland in this respect... ,ndeed,
all that has been said with regard to Canada applies with even greater force to the
more distant Colony of Newfoundland. Evidence has, however, been collected, and
will be laid before the Commissioners, if required,.to- prove that no. fishermen from
Newfoundland resort to United States' waters for·fishing operations.

Secondly, and finally, the reniission of the duty by the .United States on New-
foundland. exports of fish and fish oil, must be taken into account, and. this, no
doubt, will be viewed as the most important item of set-off .to the privileges. conferred
on United States' citizens.

This privilege is, however, reciprocal, and cnables the people of the United
States to dispose of their fish in Newfoundland markets. When the comparatively
small export of Newfoundland fish and fish-oil to the United States is taken into
consideration, the.amount of duLy remitted thereon is so insignificant that it could
not, unåde'.ny circumstances, be entertained as an offset for a participation .in the
privileges accorded nder Article XVIII of the Treaty:of Washington..... .. .

rlhe .Tabes >annexed. (Annex D)..will show not only. the small amount .or
exports , f ,this trici«;from Newfoundland to the United: States,.but also:the -large
and inreeasing trale.with other countries.,:..Even if a prohibitory duty were-inposed
in the' nited Staeis'on 'xports of lish from Newfoundland, it wouldbe-a.rnatter of
smail moment to that Colony, which would readily find a profitable* market for the
sinail quantities of fish which would otherwise be exported in that direction.

Again, upon an article so largely consumed as fish is in the United States, a
remission of duty must be admitted to be a benefit to the community remitting the
duty, as in reality it relieves the consumer, while it affords no additional remunera-
tion to the shipper; and this, as a matter of fact, has been particularly the case as
regards Newfoundland~filï -sii-piièits totii Unit¯d~Stits.

The opening up of the fishing grounds in Newfoundland, and their bait supply
to United States' enterprise, enables the people of that country to meet the demand
for fish food in their markets; already an appreciable falling off has taken place in
the exports to that country of Newfoundland caught fish (which has always been
very limited), and which, it may not unreasonably be supposed, will soon cease,
owing to the extension of United States' fishing enterprise.
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Conclusion.
it lias, thus been shown that under the Treaty of Washington there has been

conceded to the United States,-
. First, the. privilege of an equal participation in a*fishery, vast in area, teeming

with fish, continuously increasing in productiveness, and now yielding to operatives,
very limited in number when consideredwith reference to the field of labour, the
!arge annual return of :upwards of 6,000,000 dollars, of which 20 per cent. may be
estimated as nét profit or 1,200,000 dollars.

. It is believed that the claim on the part ·of Newfoundland in respect of this
portion of the privileges .acquired by United States'.citizens under the Treaty of
Washington-will be confined.to the most moderate dimensions when estimated at
one-tenth of this amount, :namely, 120,000 dollars:. per annum, or, for the twelve
years of the operation of the Treaty, a total sum of 1,440,000 dollars.;

Secondly, there has also been conceded ,to the United States the enormous
privilege of the use of the Newfoundland coast as a ·basis for the prosecution of
those valuable fisheries in the deep sea on* the Banks of that island capable of
inlimited developinent, and which development must necessarily take place to

supply the demand of extended and extending, markets. That the United States
are alive to the importance of this fact, and appreciate the great value of this
privilege, is evidenced by the number of valuable fishing-vessels already engaged in
this branch of the fisheries.

We are warranted in assuming the number at present so engaged as at least
300 sail, and that each vessel will annually take, at a moderate estinate, fish to the
value of 10,000 dollars. The gross annual catch made by the United States' fisher-
men in this branch of their operations cannot, therefore, be valued at less:than
3,000,000 dollars, and of this at least 20 per cent., or 600,000 dollars per· annum,
may fairly be reckoned as net profit; of this profit Newfoundland is justified in
claiming one-fif'th a% due to her for the great advantages derived by United ·States'
fishermen; under the Treaty of Washington, of securing Newfoundland as a basis of
operations and a source of bait supply indispensable to the successful prosecution
of the Bank fisheries.· An annual sum of 120,000 dollars is thus arrived at, whièh,
for the twelve years of the opération of the Treaty, would amount to 1,440,000
dollars, which is thé sum claimed by Her Majesty's Government on behalf'of
Newfoundland in this respect.

In conclusion, for the concession of the privileges shown above, Her Majesty'
Government claim in respect of the Colony of Newfoundland, over and above any
alleged advan-tagresconferred on British sibjects under the fisherv Articles of the
Treaty of Washington;.a gross sum of 2,880,000 dollars, to be paid in accordance
,with the terms of the Treaty.

Summary.

In Part I of this Case the claim of Her Majesty's Government in respect of
the Dominion of Canada, has been stated at a sum of 12,000,000 dollars : their
claim in respect of the Colony of Newfoundland has been stated in Part II' at a
sum of 2,880,000 dollars; or a gross total of 14,880,000 dollars,-which is the
amount which they submit shôuld be paid to them by the Government of the
United States, under the provisions of 'Article XXII. of the Treaty of Washington
of the 8th May, 1871.
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List of Documents filed with the Secretary of the Commissioncr in support of the Case
of Her Majesty's Governnent.

i. TREATY of Paris, 1783.
2. Treaty of Ghent, 1814.
3. Convention of October 20, 1818.
4. Reciprocity Treaty, 1854.
5. Instructions to Her Majesty's High Commissioners, and Protocols of the

Conferences held at Washington betveen February 27 and May 26, 1871.
6. Treaty of Washington, May 8, 1871.
7. Imperial Act of August 6, J872.
8. Canadian Act, lune 14, 1872.
9. Prince Edward Island Act, June 29, 1872.

10. Proclamation issued at Washington, June 7, 1873.
Il. Ditto, May 29, 1874.
12. Document admitting United States' fishermen by Prince Edward Island in

1871.
13. Annex A (attached to Case).
14. United States' Trade and Navigation Reports of 1868, 1869, 1870, 1871,

1872.
15. Mr. E. H. Derby's report.
16. Minutes of Executive Council of Prince Edward Island, 17th February,

1874.
17. Report of Commander of " La Canadienne," 1865.
18. Schedule of fishing licenses issued to United States' citizens in 1866, 1867,

1868, 1869.
19. Cape Ann Advertiser, March 6, 1874.
20. United States' Trade and Navigation Returns for 1866.
21. Colonel R. D. Cutt's Report, 1869.
22. Mr. W. Smith's Report, 1866 (p. 27).
23. Mr. Perley's Report, 1852 (pp. 28, 33, 44, 49, 52, 56).
24. Report of Collector of Customs at Port Mulgrave, 1873.
25. Mr. Lorenzo Sabine's Report, 1865.
26. Professor Baird's Report, 1871-72.
27. Report of State Commissioners for Maine, 1872-74.
28. Mr. Currie's Report, 1873.
29. Mr. Andrew's Report, 1852.
30. Canadian Fishery Reports for last ten years.
31. Report of Massacliusetts Fishery Commissioners, 1872 (p. 39).
32. Annex B (attached to Case).
33. Annex C. Census Return of Nevfounidland.
34. Annex D. Exports from Newfoundland to foreign countries.





APPENDIX B.

ANsWER ON BEHALF 0F THE UNITED STATES oF AMERICA TO THE CASE OF HER
BRITANNIC IMIAJESTY'S GOVERNMPNT.

BEFLORE proceeding to consider the Case which has been presented on behalf
of Her Majesty, the attention of the Commissioners is first called to thu precise
question which, and which only, they have been appointed and are authorized to
determine.

-By Article XVIII of the Treaty of Washington, the inhabitants of the United
States have acqnired, for the term of twelve years, which commenced Julv 1,
1873. liberty " to take fish of every kind, except shell-fish, on the sea coasts and
shores, and in the bays, harbours, and creeks of the provinces of Quebec, Nova
Scotia, and Nev Brunswick, and the colony of Prince Edward's Island, and of the
several islands thereunto adjacent, without being restricted to any distance from the
shore, with permission to land upon the said coasts and shores and islands, and
also upon the Magdalen Islands, for the purpose of drying their nets and curing
their fish: provided that, in so doing, they do not interfere with the rights of'
private propertv, or with British fishermen in the peaceable use Qf any part of the
said coasts in their occupancy for the sanie purpose.

"It is understood that the above-mentioned liberty applies solely to the sea
fishery, and that the salmon and shad fisheries, and al] othei fisheries in rivers and
the mouths of rivers, are reserved exclusively for British fishermen."

By Article XXII provision is made for the appointment of Commissioners to
determine the amount of any compensation vhich, in their opinion, ought to be
paid by the Government of the United States to that of Her Britannic Majesty, in
return for the privileges accorded to the citizens of the United States tunder
Article XVIII of the Treatv.

Compensation can be awarded only for such new privileges as the United
States acquired by virtue of Article XViII. It is not competent for the Commis-
sioners to award compensation for those rights which the fishermen of the United
States enjoy in common with the rest of mankind, nor for the liberty secured to
them by the Convention of 1818, nor for any rights, privileges, liberties, or advan-
tages to wvhich the United States are entitled by virtue of any other articles of the
Treatv of Washington. Nothing, except the privileges newly acquired by virtue
of Article XVIII, falls within the claim for compensation which Her Majesty's
Government is entitled to make, and upon the validity and amount of which the
Commission has jurisdiction to determine.

'rhese arc-
Ist. The privilege to fish on. the sea coasts and shores, and in the bays,

liarbours, and creeks of Quebec, Nova Scotia, New Brunswick, Prince Edward's



Island, and the adjacent islands, without beiiig restricted to any distance from the
shore.

2nd. The permission to land on said coasts, shores, and islands, for the purpose
of drying nets and curing fish, provided that they do not interfere with the rights
of private property or with the occupancy of British fishermen.

These are the only privileges accorded for which a ny possible compensation can
be demanded. The liberty extends only to the sea fishery : the salmon and shad
fisheries, Pnd all other fisheries in rivers and mouths of rivers, are reserved exclu-
sively for British fishermen.

It becomes necessary at the outset to inquire what rights American fishernien
and those of other nations possess, independently of Treatv, upon the ground that
the sea is the common property of all mankind. For the purposes of fishing, the
territorial waters of every country along the sea coast extend three miles from
low-water mark; and beyond is the open ocean, free to all. In the case of bays
and gulfs, such only are territorial waters as do not exceed six miles in width at
the mouth, upon a straight line 1heasured from headland to headland. Ail larger
bodies of water connected with the-open sea forn a part of it. And wherever the
mouth of a bay, gulf, or inlet excèeds the maximum width of six miles at its mouth,
and so loses the character of territorial or inland waters, the jurisdictional or
proprietary fine, for the purpose of excluding foreigners froM fishing, is measured
along the shore of the bay, according to its sinuosities, and the limit of exclusion is
three miles from low-water mark.

The United States insist upon the maintenance of these rules, believing thei
to conform to the well established principles of international law, and to have
received a traditional recognition from other Powers, including Great Britain.

Moreover, the province of the present Commission is not to decide upon
questions of international law. ln determining what, if any, coi pensation Great
Britain is entitled to receive froni the United States, for the privilege of using for
twelve years the in-shore sea fishieries, and for the permission to land on unoceupied
and desert shores for the purpose of curing fish and drying nets, it is the manifest
duty of the Commissioners to treat the question practically, and proceed upon
the basis of the status àctually existng when the Treaty of Washington was
adopted.

The Commissimers who framed the Treaty of Washington, decided not " to
enter into an examination of the respective rights of the two countries under the
Treaty of 1818 and the general law of nations, but to approach the settlement of the
question on a comprehensive basis."

What, then, was the practical extent of the privileges enjoyed by Ainerican
fishermen at and before the date of the Treaty of Washington ?

Even before the Reciprocity Treaty, adopied June 5, 1854, the extreie and
untenable claims put forth at an carìer day had been abandoned and, directly
after its abrogation. the Coloniai authorities were ïnstrûeted (April 12, 1866) " that
American fishermen should not be interfered with, either by notice or otherwise,
unless found within three miles of the shore, or within three miles of a line draun
across the mouth of a bay or creek vhich is less lhan ien geographical miles in. width, in
conformity with the arrangementîmade with Francé in 1839

After that time, till 1870, theanadian Goverr ment issued licenses to foreign
fishernien. And when that systen was discontinurd (May 14, 1870) the Minister of
Marine and Fisheries gave orders to the Comroander of the Government vessels
engaged in-prote-ting the fisheries, not to irtdfere "with any American fishermen,
unless found within three miles of the shore, or within three miles of a line drawn across
the mouth of a ba, or creek which is less than ten geographical miles in width. In the case
of any other bay-as the Bay of Chaleurs, for example-you will not admit any
United States' fishingvessel or boat, or any American fishermen, inside of a line
drawn across at thàt part of such bay where its width does not exceed ten miles." It is
not apprehended that, for the purposes of the present Commission, there would be
any appreciable practical difference between extending the headland doctrine to
bays ten miles wide at the mouth, and limiting it to those which are only six miles
wide.

But, as soon as thes instructions were received in England, Her Majesty's
Government made haste to telegraph to the Governor-General its hope "that the
United States' fishermen will not be for the present prevented from fishing, except
within three miles of land, or in bays which are less than six miles broad at the
mouth." Accordingly, Mr. Peter Mitchell, the Minister of Marine and Fisheries,



vas compelled .to wvithdraw his former instructions, and to give new ones, as follows,
under the date of June 27, .1S70:

Until furtiier instiucted, therefore, you will not interfere with aiv Anerican flsherncîî, uless
folnd withii tIree Iniles of the shore, or -within thiree miles of a ine drgwn across the mouth of a bay
or creak:, iijich, tirwAnh in parts. >norc than' si: miks wide, is 1cs Iiwn sis ycograp;hmi Îiles ie u-idtlî
et its wouth. In the case of anly otlier by,-as Bay (les Chaleurs, for example,-you will not inter-
fere witi any Unitecd States' fishing vesl or boat, o" anv fihermen, 1s: tey <n:fond .1ri(/ hi f

oniles of the shore."

In connection vith and as a part of this case, the United States subnit to the
Commission a Brief, exhibiting more fully the history of this controversy, and the
authorities upon it, which conclusively show that the instructions just quoted
correspond exactly vith the well-established rules of international law. It is not
doubted that the instructions given were carefully framed vitl a viev to precise
conformity with these rules, and in order that Great Britain might claim no more
than it was prepared to concede to all foreign Governments, in dealing with a
question of great practical importance.

The United States believe that Hler Majesty's Government are now in full
accord with their own on this subject, and that all more extensive claims formerly
made arc regarded hy it, in the recent and forcible language of the Lord Chief
Justice of England, 1; as vain and extravagant pretensions, which have long since
given way to the influence of i-eason and common serise. ..... These
assertions of sovereignty were manifestly based on the doctrine that the narrow
seas are part of the realm of England. But that doctrine is nov exploded. Who
at this day would venture to ail-irm that the sovereignty thus asserted in those
times now exists? WVhat English lawyer is there who would not shrink from
naintaining, what foreign jurist vho would not deny, what foreign Government
vhich would nou repel, such a pretension ?"

Having ascertained the extent and limits of the privileges accorded to the
United States by Article XVIII, it is next necessary to state what are the privileges
accorded to Her Majesty's subjects by Articles XIX and XXI of the Treaty of
Washington. For Article XXII, which defines the povers and duties of this Com-
mission, and constitutes its sole authority to act, expressly directs it to have
"regard to the privileges accorded by the United States to the subjects of fier
Britannie Majesty. as stated in Articles XIX and XXI."

By Article XIX British subjects acquire, for the same terin of years, identically
the same privileges, and upon the same restrictions of landing to cure fish and dry
nets, and of fishing on the eastern coasts and shores of the United States north of
the 39th parallel of north latitude, and on the shores of the adjacent islanids, and
in the bays, harbours, and creeks of said sea coasts and shores, without being
restricted to any distance froni the shore ; as by Article XVIII had been accorded
to United States' fishermen in regard to the territorial waters of the Atlantic'coast
of British North America. Mùatis mutandis, the privileges conceded by each side
to the other are of the same character, and expressed in preciscly the same
language.

Article XXII is as follows:

It is agreed that, foi the terni of years mentioned iu Article XXXIII of this Treaty, fisl-oil fnd
fisl of all kinds (except tislh of. the inflanid lakes and of the rivers falliug .into then, and except
fislh preserved in oil), being the: prodî:e if Lte fisheries of the Uited States, or of the Dominion
of Canada, or of Prince Edward's Island, shjall be adinitted into each counîtry, respectively, free Of
duity."

The right to admit fish and fish-oil, frce of duty, from the United States into
Canada and Prince Edward's Island is regarded in the Treaty as of such insignifl-
cant and inappreciable importance that no account is to be taken of it in the esti-
mate and adjustment of equivalents which the Comnissioners arc directed to inake.
But the riglt granted to 4,000,000 of people, a large portion of vhon find their
ciief industrial interest and source of wcalth in the Fisheries, to import fish and
fish-oil for twelve ycars, duty free, into the markets. of a nation of 40,000,000 of
inhabitants, the Commissioners are directed to weigh and appreciate. The magni..
tude and value of this privilege will be considered hercafter.

[280] O



.88
In regard to Newfoundland, no special remarks seem to be required at this

point, except that by Article XXXII the provisions and stipulations of Articles XVIII
to XXV inclusive are extended to that island, so far as they are applicable. But
there is no previous mention of Newfoundland in the Treaty; and it seems a
strained and unnatural construction of Article XXXII to hold that, by this general
language, it was intended to make the provisions as to this Commission applicable
thereto. The United States assert that thejurisdiction of the Commissioners does
not extend to inquiring whether compensation should be made for the inshore
fisheries of that island, both because the language of the Treaty does not authorize
them to do so, and because the extensive rights to the inshore fisheries of that
island, and to dry and cure fish upon its shores, already possessed by the United
States under the Convention of 1818, render it extremely improbable that any idea
of possible compensation to that island could have been entertained by either of the
High Contracting Powers when the Treaty was framed.

III.
It is proposed next to consider the value of the advantages which the United

States derive from the provisions of Article XVIII. This will be done in the light
of the principles already laid down, which, it is trusted, have been established to
the satisfaction of the Commissioners.

The only material concession is that of fishing within British territorial waters
over which jurisdiction exists to such an extent as to authorize the exclusion of the
rest of mankind. Such jurisdiction only exists within three miles from low-water
mark, both on the shores of the sea and within bays less than six miles wide between
their headlands, for all bays and gulfs of larger size are parts of the open ocean ; and
whatever lies beyond is the gift of God to all, incapable of being monopolized by
any kingdom, oe State, or people.

The necessity of reiterating and emphasizing these positions arises from the
surprising circumstance, that the Case of ler Majesty's Government throughout
completely and studiously ignores any such distinction. "From the Bay of Fundy
to the Gulf of St. Lawrence inclusive," over " an area of many thousands of square
miles," it claims the whole as British property (p. 18). This is not done, indeed, in
formal and explicit terms: if it had been, the pretension would have been more
easily reluted, or rather its extravagance would have refuted itself. But all the
assertions as to value, and all the statistics of the case, though vague and indefinite,
nevertheless are based constantly upon this untenable and lonc-since exploded
theory. The affirmative lies upon .Her Majesty's Goycrnment to slow the value to
American fishermen of the inshore fisheries as separated and distinguished from those
of the deep sea ; but this distinction the British case nowhere attempts to draw.
The United States insist that the true issue cannot be evaded thus; and that the
party claiming compensation is bound, by every principle of law, equity, and
justice, to show, with some degree of de6niteness and precision, wherein consist
the.privileges which are made the foundation of an enormous pecuniary demand.

(1.) The fisheries pursued by the United States' fishermen in the waters
adjacent to the British provinces on the Atlantic coast are the halibut and cod
fishery, and the mackerel and herring fishery. The halibut and cod fisheries include
hake, haddock, cusk, and pollock. These fish are caught exclusively on the banks,far beyond the jurisdiction of any nation. The cod fishery, therefore, is solely a deep
sea fishery, and not a subject within the cognizance of this Commission. This appears
even by the inspection or the maps attached to the British Case, highly coloured and
partial as those are believed to be, they having been drawn and marked without
any discrimination between territ"rial waters and the open sea. Moreover, it will
appear in evidence, conclusively, that there is substantially no inshore cod fishing
done by the Americans.

Nor do they ]and or. the shores to dry their nets or cure their fish. These
customs belonged to the primitive mode of catching codfish practised by former
generations of fishermen, and have been disused for many years past. Codfish are
now salted for temporary preservation on shipboard; but are cured in large estab-
lishments at home, by fish packers and curers, who nake this a separate business,
and to whom the fish are sold from the vessels in a green state.

(2.) Nor do the American cod fishermen fish for bait to any considerable
extent in the territorial waters of the British dominions. Their vessels are so large,and their outfit is so ex'pensive, that they find it more economical when the first



supply of bait, which is. always brought from home, is exhausted, to purchase fresh
bait of the Canadians, who fish for it in open boats or small craft 'near their own
homes, to which they returii every night. The best bait for cod and other'similar
fish is the frozen herring, large quantities of which, of a quality too poor for any
other use, are taken in seines by the Canadians, and sold to the United States'
fishermen. The importance of this and other kinds of trafic to the poor inhabi-
tants of the Canadian fishing villages, and the destitution to which they were
reduced, when, from motives of policy, and to affect-the negotiations between the
two Governments, it vas broken up by the Canadian authorities, will appear from
their own testimony and fron official documents. This subject will receive atten-
tion hereafter. Suffice it now to observe, that th claim of Great Britain to be compensated
for allowing United States' fishermen to buy bait and other supplies of Brtish subjects, finds
no semblance offoundation in the Traiy, by which r.i right of traffic is conceded. The
United States are not aware that the former inhospitable statutes have ever been
repealed. Their enforcement may be renewed at any moment, and the only security
against such a course is the fact that such uncivilized legislation is far more incon-
venient and injurious to the Canadians than it eau possibly be to American fisher-
men. It will appear in the sequel, that, in the unanimous opinion of that'portion of
the Canadians who reside on the sea-coast, the benefits of such 'commercial.inter-
course are at least as great to themselves as.to foreign fishermen.

(3.) It is further important to bear in mind, that the fishery claims of the
Treaty of Washington have already been in formal operation during four years,-
one-third of the whole period of their continuance ; while practically both fishing
and commercial intercourse have been carried on in conformity with the Treaty
ever since it was signed, May 8, 1871. After that date, the provincial authorities
desisted from the systeni of seizures and other molestations by which foreign
fishermen had been previously annoyed. And wvhat has been the result, to each
party, of the liberal policy inaugurated by the Treaty ? Under its benign
influences, as the British Case declares, "the produce of the fisheries caught by
British subjects has greatly increased during seven- years past." But, while the
result to them has been one of "steady development and increasing wealth," the
United States' cod fishery, even, has declined in anount and valpe,-not, to be
sure, to such an extent as the mackerel fishery, but sufficiently to demonstrate that
the American fisieries for halibut, cod, haddock, pollock, and hake, have not been
benefited by any privilèges conceded to the United States under the Treaty of
Washington ; and that, in respect to these fisheries, no just claim for compensation
can be maintained before this Commission.

(4.) Almost tie only fish ever taken by Ainericans within the three-miles limit
of the coast of the British Provinces are the mackerel; and of the entire catch of
this fish, only a very small fractional part is so taken. They abound along the
Atlantic coast, from Cape May northward ; great quantities of them are found in
the deep sea; and the chief use made of the inshore fisheries on the Canadian
coast by American fishermen is to follow, occasionally, a school of fish which, in
its progress, chances to set in towards the shore.

The method of taking them formerly was by hand-lines with the jig hooks;
and this method is still the one principally practised off the British coast. Within
the past few years, the use of purse-seines has become the method most approved
and most generally adopted by United States' fishermen. By means of them the
schools of fish can be controlled and caught, whether they are inclined to take bait
or not. And this new mode of taking fish has revolutionized the business, since
American fishermen now require no bait, and are enabled to take an abundant supply
of mackerel in American waters throughout the whole fishing season.

The migration of mackerel in the spring begins on the Atlantic coast from a
point as far south as Cape Hatteras. The first-comers reach Provincetown, Mass.,
about May 10. Here they begii to scatter, and they are found during the entire
season along the New England coast.

"Wlatever may be the theories of others on the sulject," says Professor Baird, " the American
mackerel fisher knows perfectly weU that in spring, about May, he will find the schools of mackerel off
Cape Iatteras, and that he can follow them northward, day by day, as they inove in countless myriads
on to the coast of Maine, of Nova Scotia, and into the Gulf of St. Lawrence. They may be occasionally
lost sight of by their sinking below the surface; but they are sure to present themselves, shortly after,
to those who look for themu farther north and cast."

Leaving it to naturalists -to account for the reasons, the fact is universally
acknowledged, that, for a number of years past, the value of the mackerel fisheries
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in British waters has dimninished, vhile, during the same period, the quantity
and quality of these fish taken off the coast of New England has greatly
improved.

As early as 1868, the following statement appears in the Annual Report of
Marine and Fisheries:

• "wing to some unknown cause, the htet as well as the bait mackerel fishery has nearly failed on
our coasts. As already stated, the sprin-g fishing at Magdalen Islands had yielded almost nothing to
the inhabitants, and the foreign schooners which resorted there to pursue the same fishing had barely
covered the cost of outfit. According to general opinion, mackerel appeared but in very snall numbers
in Pleasant Bay. However bad this fishery had been, hopes were entertained of the results of the
summer fishery. There was, however, to be further disappointment in this instance. Mackerel, it is
true, vas seen on the shores of Magdalen Islands, Gaspé, and Bay des Chaleurs, but in such limited
numbers that, witlh the exception of a few caught for bait, a very limited quantity vas taken at the
Islands and at Gaspé Bay and Basin. The mackerel would not take hait at the surface of the water;
and after trying every means for several weeks to induce the fish to come to the surface, by means of
bait,*the American schooners left the islands and shores of Gaspé, with only a few barrels taken. I
have since ascertained that, at the end of August or beginning of September, mackerel had been abun-
daut on the shores of Prince Edward's Island, and that the schooners which had resorted there had
done well. It is to be hoped that this report was true, as otherwise the loss incurred by our own and
foreign schooners must have been very large, if this fishing had been a failure everywhere. The cost
of outfit is heavy; and, to conpensate for expenses necessarily incUred by most of the vessels, it was
necessary that there should be at least a middling success. The scarcity of mackerel was, therefore,
the reason why I met* so very few American schooners near our shores. In June, July, September,
and October, however, when the results of this fisling were still uncertain, several schooners were
seen in Bay des Chaleurs, Paspebiac, Port Daniel, and Percé. Fron what I could ascertain, about one-
third had licenses; but the rest, dreading a bad season, preferred fishing only on the Banks, at Magdalen
Islands, or outside the limits, rather than to pay for a license. Moreover, fron information ·obtained,,
I have reason to believe that few were seen fishing inside of: the three-mile limits; and even those
may have been provided with liceuses. During the whole of my cruise in Auigust, I saw none of
them acting in contravention of the law; and the owners of schooners whom I met vithout a license
had left without infringing the act, after being notified. The fact of the matter is, that, having fine
and costly vessels, of which they are for the nost part owners, they can ill afford the risk of losiug
them, especially this year, by fishing within the three-mile limits." (report of Theophile Tetu, Esq.,
on the Fisheries of the Gulf of St. Lawrence: Annual Report of the Canadian Department of Marine
and Fisheries, 1868, p. 54.)

The same deterioration of inshore mackerel fishing has steadily continued down
to the present time

"Is it.not an extraordinary thing," says the Report of the saine Department for 1876, "that halibut
and mackerel, which have only a comparatively inferior value in our markets, arc always quoted at a
high price with our neighbours? They are difficult fisl to cure, and titis may explain the difference
in price between both markets; aud, as tLis fishery is very uncertain, our people dare not enter into it,
on acconut of the possibility of heavy losses in time and imouey. With the exception of the inliabitants
of Magdalen Islands and some three or four fishermen front Gaspé, nobody in the whole division
placed under muy charge takes any interest in cither of these fisheries. The importance of this fishery,
even as carried on by strangers, hias greatly diminislhed. Outi of five or six hundred schooners whtich
formncrly freuccd Bay des Chaleurs, Magdalex Islands, &c., in scarch of mackrcl, hard? onc htuundred
arc now counted. One schooner only, 'The W. Merchant,' of Gloucester, was this year engaged in
halibut fishing; and, when I visited ber at Esquimaux Point, she lad cauglt nothing,-not even one
barrel of herring. The restrictions to which foreigners fishing in our waters vere subjected during
past years, and the seizures of vessels whicit were the consequence of violations of Canadian fishery
laws, must undoubtedly have contributed a great deal to deter Arnericans from the the waters of the
Gulf, and compelled them to take another direction, wlere they very likely find more remunerative
results. In the course of a conversation -with the United States' Consul at Gaspé, le handed nie a
newspaper from Gloucester, Mass., which explains in a few words titis decrease of American schooners
in our waters:-'Our large firms,' said that paper, 'far from curtailing their fishing outfits, have
increased them. Most of -them >have added another vessel to the uniber already possessed. The
attention of outfitters seens now to. be solely bent upon cod-fishing. In former times, their wholò
reliance was placed upont anickerel fishing, which was practised on shore on George's Bank, or in the
Gulf of St. Tawrence; but very little notice is taken of it now,-so much so that the total catch of
mackerel by our vessels is now reduced to one-tenth of what it used to be. Several causes bave been
adduced to explain this change ; but the first is undoubtedly the use of seines. It is almost an impos-
sible thing now to catch mackerel, as forinerly, with hook and line, and seining is so uncertain that
nost of the masters were compelled to abandon titis fishery. Mackerel tishing in the Gulf of

St. Lawrence fornerly constituted the occupation of the whole Gloucester fleet during ithe fall season;
but now hardly fifty or sixty schooners are met within its waters.' The above statements agree per-
fectly with the observations I have made during the past senson. A few years ago,.no more than half-
.n-dozent Gloucester schooners were engaged cod-fishing on the baiks: now there are two hundred. No
attention whatever was then given to cod-fishing, but now it has attracted the notice of the traide of
Gloucester. Halibut-fishing is another pursuit which is daily growing more and more important for..
Gloucester fisiermei; but the latter appear to have abandoned the Gulf, or rather the grounds which



these fish formerly frequented. Several of the finest and swiftest sailers ôf that fleet were employed
during the vhole year, and fitted so as to be able to carry these fish, fresh or salted. The above will
explain the cause of the disappearance of American schooners from our waters."

It is also to be observed, that the American mackerel uniformly command a
higher price than the Colonial catch,-the difference varying from 4 to.6 dollars per
barrel; the average excess in price in favour of the catch off the coasts of the
United States is at least 5 dollars per barirel.

The evidence to be laid before the Commission will fully establish the .position
taken by the American Commissioners who framed the Treaty of Washington, that
the value of the inshore fisheries.has been greatly exaggerated ; and that the United
States have desired to secure the privilege of using them, not fortheir commercial
or intrinsic value, but for the purpose of removing a source of irritation.

The simple truth is, that all American fishermen would, at the date of the
Treaty,-and ever since,.have gladly abandoned all fishing in the territorial waters
of Canada, rather than have been subjected to competition on equal terms with the
Canadian fishermen.

(5.) As for the herring fishery by Americans in British waters, it amounts to
nothing. Hardly any trace of its existence can be found. Herring are purchased,
but not fished for, by United States' fishermen in British territorial waters.

The United States call upon the British Agent to produce, and upon the Con-
missioners to require at his hands, tangible evidence of the actual practical value
of the privilege of fishing, by Americans, in British territorial waters, as it las
existed under the Treaty for four years past; as it exists to-day; and.as, judging
of the future by the past, it may reasonably beexpected to continue during the
ensuing eight-years embraced in the Treaty. It is insisted that the Commissioners
have no right to proceed upon vague and general claims and assertions, as unsub-
stantial as the fog banks along the coast, and, therefore, as diflicult to refu te as it
would be to dissipate a fog. Especially are they bound not to suffer thenselves to
be misled by the untenable and exploded theory that the portion of the high seas
which is adjacent to the British Provinces constitutes a part of their dominions.

IV.

It is next proposed to consider the advantages derived by British subjects from
the provisions of the Treaty of Washington.

In the first place, the admission of American fishermen into British waters is no
'detriment; but a positive advantage,'to Colonial fishermen: they catch more fish,
make more money, and are improved in ail their material circumstances, by the
presence of foreign fishermen. The large quantities of the best bait thrown over
from American vessels attract myriads of fish, so that Canadians prefer to fish
side by side with them ; and, when doing so, make a larger catch than they other.-
wise could. The returns of the product of the British fisheries conclusively show
that the présence of foreign fishermen cannot possibly have done theni any injury.

Secondly, the incidental benefits arising from traffie with American fishermen
are of vital importance to the inhabitants of the British maritime provinces.
When, after the abrogation of the Reciprocity Treaty, the Canadian authorities
saw fit to lirohibit such commercial intercourse, the disastrous consequences which
ensued are thus depicted by the Hon. Stewart Campbell, M.P.; in his letter to the.
Department of Marine and Fisheries, in 1869

"The principal source of inconvenience and grievance on the part of the British traders and sub-
jects generally in the Maritime Provinces, who are connected with the fisheries, is to be found in. the
great change of circumstances brought about by the abrogation of the Reciprocity Treaty. During the
existénce of that Treaty, the.entire freedom 'with which that branch of industry represented by the
fisheries vas pursued, on the part of the subjects of the United States of-America, on the coasts of the
British Provinces, naturally brought these foreigners into most intimate business relations with mer-
chants, traders, and others, in man~y localities of the maritime portion of the Dominion, and especially.
at and in the vicinity of the Straits of Canso. The great body of the large fleet of American fishermen,
numbering several lundred vessels, which annually passed througlh that straiit to the Gulf of St. Iaw-
rence, in the prosecution of the fisheries, and especially the mackerel fishery, was invariably in the
habit of procuriig much of the requisite supplies for the voyage at the several ports in that Strait. The
business thus created largely benefitted not only those directly engaged in commercial pursuits, but
was also of immense advantage to other classes of the inhabitants of several of the adjacent counties of
Nova Scotia.' The constant demand for, and ready disposal at .remunerative prices to the American
fishing vessels of, a large quantity of farm produce, and other products of industry, in the shape of
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barrels, hoops, lumber, wood, &c., was at once the eharacter and result of the intercourse which sub-
sisted during the existence of the Reciprocity Treaty.

" And here I may offer some observations as to what, in my judgment, would be the probable
effects of dealing with the American fshermen in the more liberal spirit of cheap licenses. In a former
part of this communication, I have referred to the active and advantageous business relations subsisting
between them and the mercbants, traders, and others, in the eastern counties of Nova Scotia, and
particularly at the Strait of Canso, during the existence of the lReciprocity Treaty, and pointed out
the very prosperous condition of our own people during that period. Much depression has prevailed
since its abrogation, caused principally by the exaction of a high rate of tonnage dues, which has
induced the Americans to transfer their former business relations to Prince Edward's Island, where the
terms of the Convention of 1818 are practically permitted to be unrecognized."

The value of this trade during the period of that Treaty is thus stated .by
Sir John A. Macdonald, in the debate in the Dominion Parlianent, May 3, 1872:-

" The people of Nova Seotia and the other provinces found that the Treaty, while it yielded a
nominal right, conferred many and solid advantages. A great trade, which they had never anticipated,
sprung up in consequence of the admission of American fishermen; and, instead of the ruin they
feared, they gained so much in every respect that they desired a continuance of the Treaty, and
lamented its repeal. It was found, too, that the people of Prince Edward's Island also experienced a
gregt advantage from the Treaty, in respect to trade in coarse grains with the United States, which was
largely increased by the permission granted to Americans to frequent their coasts for fishing purposes.
In that colony, too, there had been apprehensions,-and lie doubted not they were sincere,-that the
Treaty would not be really beneficial to the people; but, wlien the privileges given to citizens of the
United States were freely enjoyed by them, they, in return, brought so many benefits that we heard
no complaints from the Colony. No injury -was donc to the fishermen of the island; on the contrary,
the trade which grew up was found to be profitable in many different ways. More goods were imported
than ever before; commerce was brisk; stores were opened, and profits made, which never would have
been realized but for the existence of the Treaty."

In the same debate Mr. Power, of Halifax, who was described by another
speaker as "a man who had devoted his whole life to enterprises connected with
the fisheries of the maritime Provinces, who had given them the most careful study
and attention, and had become possessed of every information concerning -them,"
declared that-

" The harbours on the entire line of coast vere visited by United States' vessels, for the purpose
of obtaining supplies of bait, ice, &c., for the deep-sea and other fisheries ; and, if we wisbed to have
the protection effectual, we would prevent this. He might, howevcr, say that he had always bcen
opposed to United States' vessels being prevented from obtaining thesc supplies from ow>r pcoplc. It looked
too much like the clutting of the nose to be revenged on the face. 7e value of articles supplied in this
way was vcry large, anl the revenue, as well as thtc inhabitants, was bceefited by it; whilst the only injury
that would be done to the Americans by prohibiting the trade was to oblige them to bring the supplies,

vith them from home, -or drive them to Prince Edward's Island, where every facility was readily given
them. He understood that, until the Treaty vas finally ratified, it wxas the intention of the Govern-
ment to prevent American vessels from landing their catch in ports of the Dominion. He much
doubted the wisdom of this restriction. It might be all w-eU euough if they were not permitted to do
so in Prince Edward's Island. That island lay almost in the centre of the fisbing-grounds; and there
they were allowed to take all supplies they might require, and land their fish, which was reshipped in
American steamers that plied weekly between Charlottetown and Boston. Such action on the part of
the Government would hardly form any restriction to the Americans while tbey had Prince Edward's
Island ôpen to them, and would only deprive our people of the Strait of Canso of the advantage of
storage and harbour attendant on the landing of cargoes, and our vessels of the benefit of the.freighting
of them to the United States."

The condition of thi'gs in 1870 appears from the reports of Vice-Admiral
Fanshawe, and the other officers in command of the war-vessels cruizing off. the
Canadian coast, for the protection of the fisheries.-Canadian Report of the Depart.
ment of Marine and Fisheries, 1870, pp. 324, 338, 339; 341, and 349. Admirai Fan-
shawe says:-

"The strong interest that botli the resident British traders and the Unitéd States' fisiermen have
in maintainiug the ·trade would, in my opinion, render its suppression extremely difficult, even wore it
thought judicious to continue the attempt; whilst the combination between these two bodies to evado
British law, and the sympathies arising therefrom, must be very undesirable."

The Commander of Her Majesty's gun-boat "fBritomart," in bis report on the
fisheries of the Bay of Fundy, says -

" The inhabitants on the Nova Scotia coâst, from St. Mary's Bay to Cape Sable, I believe, prefer
the Americans coming in, as they are in the habit of selling themn stores, bait, and ice, and give them
every information as to my movements.



"Wherever -I- went, I found the peoplemost anxious whether tLe Americans were still going to be
allowed to come and purchase the frozen lierrings; if tbey -were not, they had no other market for
them, and the duty was so heavy they could not afford to take them into American ports.themselves.
At the same time, they wished to have the Americans prevented from fishing on their coasts."

The Commander of Her Majesty's ship "Plover," in his report from Prince
Edward's Islaid, in the same year, says:-

"Every facility is given in the ports of this island to foreigners for obtaining and replenishing
their stock of stores and necessaries for fishing. This, if the Treaty is intended to be strictly enforced,
should not be allowed; as, if it is wished to drive the United States' fishermen from these waters, they
will then be obliged to return home for supplies."

H. E. Betts, Commander Government schooner " Ella G. McLean," says :-

"I anchored off Port Mulgrave, and procured wood and water. -Here the feeling is very much
against the law -that prevents the American'fishermen procuring supplies, such as bait, barrels,
provisions, &c. One house, whose receipts in 1864 and 1865 were about 80,000 dollars each year, this
year was reduced to 10,000 dollars, the principal part of which was 'stolen.' They advocate the
return to the licence system, doing away with the twenty-four hours' notice there used to be, and
having these schooners to rigidly enforce the law, and to instantly seize any vessel fishing inside the
limits without a licence. They suggest that the proceeds of the licences might be used as a set-off
against the American duty of 2 dollars a barrel, by dividing it at so much per barrel amongst our
fishermen as a bounty, thus putting our fishexmen on nearly equal terms with the Americans as regards
a market for their fish."

The anticipations that the Treaty of Washington would so operate as to
remove the distress existing in the maritime provinces at the date of its negotiation
have been fully realized, as will appear by the testimony to be laid before the Com-
mission. It also appears that several thousands of British fishermen find lucrative
employment on board American fishing vessels.

The benefits thus far alluded to are only indirectly and remotely within the
scope and cognizance of this Commission. They are brought to its attention chiefly to
refute the claim, that it is an advantage to the United States to be able to enter the
harbours of the .provinces and traffic with the inhabitants. No' doubt, ail such
advantages are mutual and reciprocal. They only show that, in this instance, as
in so many others, a system of freedom rather than one of repression,.proves the
best for all mankind.

V.
It is necessary now to consider the specific benefits which the Treaty directs

the Commission to regard in its comparison and adjustment .of equivalents.
1. What do British subjects gain by admission to the fishing grounds of the

United States down to the 39th parallel of north latitude?
All descriptions of fish found in British waters also abound 'along this*portion

of the coast of the United States. They are nearly as extenhiVe territoiiàlly,and
equally valuable. If the provincial fishermen invested the sanie amount of capital
in the business, and exerted equal enterprise, industry, and skill, theywould Iind
the American waters fully as valuable to them as theimss•nöw are to the fisheren of
the United States.

Off the American coast is found exclusively the nenhadén or porgies, by
far the best bait for mackerel. This is well stated by Sir John Macdonald, who
says:-

"It is also true that, in American watersthe favourite·bait to catch-the mackerel is found, and it
is so much the favourite bait, that one fishing-vessel having this bait on board would draw a whole
school of mackerel in.the very face of vessels having an inferior bait. Now, the value of the .privilege
of entering American waters for catching that bait is very great.. If Canadian fishermen were excluded
from American waters by any combination among American fishermen, or by any act of Congress, they
would be deprived of getting a single ounce of the bait. American fishernen might combine for thàt
object, or a law might be passed by Congress forbidding the exportation of menhaden; but, by the
provision made in the Treaty, Canadian fishermen are allowed to enter into American waters to procure
the bait, and the consequence of that is, that no such combination can exist, and Canadians can
purchase the bait, and be able to fish on equal ternis with the Amercans."-Speech of ;Sir John A
Macdonald, May 3, 1872.

These statements were based upon the Canadian Official Reports previously
published, which say:-



"For mackerel fishing, the Americans use 'porgies' and clams, chopped fine, as bait. The 'porgies,
are found only on the coast of the United States, and, when imported into the Dominion, cost about
6 dollars per barrel.

" The bait with which the Americans are supplied is fax superior to any which eau be procured in
this-country, to which may be attributed in a great measure the success of the Americans previously to
the recent restrictions, although even uow the local fishermen complain that they have no chance while
an American schooner is fishing near them."-Annual Report of the Department of Marine and
Fisheries for the year ending June 1870, pp. 312, 342.

The menhaden fishery has within ten years grown into an immense business.
Formerly they were taken only for bait, and were either ground in hand-mills for
mackerel, or used in what is called "slivers " for codfish bait. There is now a large
fleet of steamers and sailing vessels engaged in this fishery. Large factories have
been erected on shore for extracting the oil. As these fish are not valuable until
they are fat, which is in August and September, they are not much takeii in their
spawning time; and they will not therefore be exterminated. They are caught
solely with seines, near the shore, their food being a kind of marine seed which
floats upon the waters, consequently they will not take the hook. This fisheryis
one of the most profitable of all the fisheries, the oil being used for tanning and
currying extensively at home, and being exported in large quantities. The refuse
of the fish, after being pressed, is used for manufacturing guano or fish phosphate,
and is very valuable as a fertilizer. This ßshery is purely an American fishery, no
menhaden ever being found north of the coast of Maine. It is entirely an inshore
fishery, the fish being taken within two miles·from the shore.

The United States inshore fisheries for mackerel, in· quality, quantity, and
value, are unsurpassed by any in the world. They are within four hours' sait of the
Anierican market, and many of the mackerel are sold fresh at a larger-price than
when salted and packed. The vessels fitted with mackerel seines can use the same
means and facilities for taking menhaden, so that both fisheries can be pursued
together. And they combine advantages compared ·with which the Dominion
fisheries are uncertain, poor in quality, and vastly less in quantity. The Canadian
fisheries are a long voyage from any market whatever, and involve far more
exposure to loss of vessels and life. These fisheriés along the shores of the United
States are now open to the competition of the cheap-built vessels, cheap-fed crew,
and poorly paid labour of the Dominion fishermen, who pay trifling taxes, and live,
both on board their vessels and at home, at less than half the expense of American
fishermen. it is only from lack of enterprise, capital, and ability that the Dominion
fishermen have failed to use them. But recently hundreds of Dominion fishermen
have learned their business at Gloucester and other American fishing towns, and by
shipping. in American vessels. They have in United States' waters to-day over
thirty vessels equipped for seining, which, in company with the American fleet, are
sweeping the shores of New England.

2. The enormous pecuniary value of the right to import fish and fish-oil, free
· of duty, into the markets of the United States, must be admitted by every candid

mind. Testimony from all quarters can be adduced of the most convincing
character on this subject.

In June 24, 1851, long before the adoption of the Reciprocity Treaty, the
British Minister .at Washington, Lord Elgin, wrote to Mr. Webster, that if the
United States would admit "all fish, either cured or fresh, imported from the
British North American possessions, in vessels of any nation or description, free of
duty, and upon terns in all respects of equality with fish imported by citiz3ns of
the United States," Her Majesty's Government were prepared "l to throw open to
the fishermen of the United States the fisheries in the waters of the British North
American Colonies, with permission to those fishermen to land on the coasts of those
Colonies for the purpose of drying their nets and curing fish; provided that, in so
doing, they do not interfere with the owners of private. property, or* with the
operatiôns of British fishermen."-Documents accompauying President's message,
December, 1851, part 1, pp. 89, 90.

And after the abrogation of the Reciprocity Treaty in 1867, a Committee of
the Nova Scotia Legislsture earnestly recommended "that, instead.of levying a
pecuniary license fee, steps be taken to arrange, if practicable, with the American
Government, for the admission of the 'products of Colonial fishermen. into the
American market free, or under a more reduced Tariff than that now imposed."'
-Report of Committee*of Legisiature of Nova Scotia, 1867, quoted in Knight's
Report on the Fisheries of Nova Scotia, p. 14.



"Under the Reciprocity Treaty," said Mr. Stewart Campbell, in the memorandum already quoted
-from, " the total exemption from, duty of all fish cqorted from t/t maritime provinces to the markets of
the Unitcd States, was also a boon of incstimabl 'value to the very large -class of Britis subjects directly
anrl indirectly connected with our fisheries and its resuiting trade. This state of things, which. was
beneficial also in no small degree to the subjects of the United States, undoubtedly created a condition
-of general prosperity and contentment amnong the classes of British subjects referred to, such as had
never previously existed."

On this subject, Sir John A. Macdonald, in the Parliament of the Dominion,
thus expressed himself:-

"I may be liable to the charge of injuring our own case in discussing the advantages of the arrange-
ments, because every word used by me may be quoted and used as evidence against us hercafter. The
statement bas been so thrown broadcast that the arrangement is a bad one for Canada, that, in order to
show to this House and the country that it is one that can be accepted, one is obliged to run the risk
-of his language being used before the Commissioners to settle the amount, of compensation, as au
evidence of the value of the Treaty to us. It seems to me that, in looking at the Treaty in a commer-
cial point of view, and looking at the question whether it is riglit to accept the articles, we have te
-conaider mainly that interest which is most peculiarly affected. Now, unless I am greatly misinformed,
the fishing interests in Nova Scotia, with one or two exceptions for local reasons, are altogether in
favour of the Treaty. They are so auxious te get free admission for their fish into the American
market, that they would view with great sorrow any action of this House which would exclude them
frcmr that market; that they look forward with increasing con4dence to a large development of their
trade, and of that great industry; and I say that, that being the case,-if it be to the interest of the
fishermen, and for the advantage of that branch of national industry, setting aside all other considera-
tions-we ought not wilfully te injure that interest. Why, Sir, what is the fact of the case as it
stands ? Te only market for the Canadian fNo. 1 mackerel in the world is the United States. 17 ( is
our only market, and wo arc practically excluded from it li the present duty. Tte conscquence of that
4d1ut y is, that aur fisernen arc at the mercy of the American fishermen. .Tey are made the htewers of wood
end the drawers of water for the Americans. They arc obligcd to selli their fis atthe Americans' own .price.
The Americanr fistermcn purchaso t/teir fis/t at a nominial value, and control the Azmerican market. The
great profits of the trade are handed over te the American fishermen, or the American merchants
engaged in the trade, and they profit te the loss of our own industry and our own people. Let anyone
go down the St. Lawrence on a summer trip-as many of us do-and call from the deck of the steamer
to a fisherman in his boat, and sec for what a nominal price you can secure the whole of his catch; and
that is fromu the absence of a market, and froin the fact of the Canadian fishermen being coinpletely
under the control of the foreigner. With the duty off Canadian fish, the Canadian fisherman may send
bis fish at the right time, when ho can obtain the best price, te the American market, and thus b e
means of opening a profitable trade with the. United States in exchange. If, therefore, it is for-he
advantage of the maritime provinces, including that portion of Quebec which is also largely interested
in the fisheries, that this Treaty should be ratified, and that this great market should be opened to
them, on what ground should we deprive them of this right? Is it not a selfish argument that the
fisheries eau be used as a lever in order to gain reciprocity in flour, wheat, and other cereals ? Are you
to shut our fishermen out of this great market, in order that you may coerce the United States into
.giving you an extension of the reciprocal principlè ?

" I have heard the fear expressed that, with this Treaty, the Americans would come down int our
waters and take the fish away from our people. This was a groundless fear. Why had not -this
occurred under the Reciprocity Treaty, under which the Americans enjoyed fully equal privileges to
those they would have under the Treaty of Washington ? Did we find thera interfering with our
fishermen ? We did not; and, with the United States' markets open te us on the same terms as te
its own fishermen, could any intelligent man suppose that they could come down four or five hundred
miles in vessels costing more to build, equip, and sail than our vessels, and compete with our people,
vho took the fish almost at their own doors ? In Mr. Knight's report on the working of the Reciprocity

Treaty, drawn up in the year 1867, was found the following extract of a letter from a gentleman in
Guysborough: 'The fishermen in this locality have, since the commencement of the Reciprocity Treaty,
say, for the past ten years, made more money than during any ten years previous, from the faet that
they had a free market in the United States, w/tic/t is the only market w/here a large proportion of our
fish wiill sell to advantage; and, although fish have not been so abundant, the extra price bas more than
compensated for the deficiency in the catch. If a heavy duty were put upon our mackerel nd herrings
in the United States, the fishery would not be remunerative; and,' he added, 'the American cod and
mackerel fishermen have not interfered with us nor injured our fisheries during the past ten years, and
our fishermen caught more mackerel in 1864 than in any previous year.' It would be seen that we
need have no fears that the Americans would do us any greater injury under this Treaty. He also
found in Mr. Knight's report that the value of fish exported from the province of Novà Scotia from
1855 to 1865,.during the existence of the Reciprocity Treaty, lad increased from 1,940,127 dollars to
3,476,461 dollars, and was it net fair to assume that a proportionate increase would take place under
the Washington Treaty ?

" Those opposed te the Treaty seemed to set great value upon what we were asked by it te
surrender. ' Oh; said they, 'why should we ·give up our valuable fisheries, such important privileges,
and for so small a consideration?' Had those vho talked in this way studied the case ? .believe
they had not, else they would forra a different opinion. That our fisheries were valuable, I arm well
aware. Their value uitder favourable conditions could not be over-estimated; but that value would be
great or small just in proportion te the markets we possessed. By this Treaty we surrendered very
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little, and gained in many ways ; for, in addition to our own fisbing grounds, vhich we still retained, we had
the privilege, if we choose te avail ourselves of it, of going into United States' waters to fish, and would
gain,a free market, which would have the effect of increasing the value of our owu fisheries to a most
important extent. Newfoundland and Prince Edward's Island had given strong indications that they
would ratify this Treaty; and .Americans having fre access to the fishing grounds of the former, they
would be quite indepeudent of us .in the herring and cod fisheries. Prince Edward's Island's ratifying
it would give them access to the mackerel fishery of that island ; and with the right which they now
possessed, under the Treaty of 1818, to take all kinds of fish when and where they pleased at the
Magdalen Islands-and the Islands comprise, both for herring and inackerel, about the best fishing
ground of the Dominion--the Americans need care very little for any privileges that we might have the
power to withhold from them, which would amount to but a few miles of an inshore mackerel fishery;
in returu for which the markets of the entire United States were thrown open tous, free, for all the fish
and products of the fisheries of the whole Dominion."

In the same debate of May 13, 1872, Mr. Power, of Halifax, said

«He was in favour of accepting the Treaty even as it was, and the following were some of his
reasons,-they were not merely theoretical, but the result of years of practical experience and careful
observation. In the spring of each year, some forty or fifty vessels resorted te the Magdalen Islands
for herring, and he had known the number te be greater. These vessels carried an average of 900
barrels each, se that the quantity taken was generally in the neighbourlood of 50,000 barrels. During-
the existence of the Reciprocity Treaty, no Uuited States' vessels went after these fish. AU the vessels.
engaged in that fishery belonged to some one of the provinces now forming this Dominion. Since the
abrogation of the Treaty and the imposition of the duty of 1 dollar per barrel by the United States, the
case had become entirely òhanged. Vessels still went there; but they were nearly all American.
Now, under this Treaty we would get that important branch of trade back again. The lower provinces,
Nova Scotia in particular, had a large herring trade with Newfoundlaud. Vessels went there with salt
and other supplies, and brought back cargoes of herring in balk. Employment was thus given te the
cooper and labourer in preparing these fish for expert; and, as the business was prosecuted mostly in
the winter months, when other employment was eifficult to obtain, it always proved a great boon to
the industrious. We lest this trade also when we lost the Reciprocity Treaty; but it would return to
us under the Treaty now offered for our acceptance. A little more than two years ago, two vessels
belonging te the Province of Quebec arrived in Halifax fromn Labrador. They had between them 3,400
barrels of herrings. Not fmnding sale for thea in Halifax, they proceeded to New York, where they
sold. The duty on these tvo cargoes amounted to 3,400 dollars in gold. Under a Treaty of this kind
this 3,400 dollars would go into the pockets of the owners and crews of the vessels, instead of into the
United States' Treasury, and cases of this kind occurred almost every day. The same reason applied
to the mackerel fishery, but with still greater force, the duty being 2 dollars per barrel. There was
another feature connected with this fishery, which ought to have a good deal of weight with this
House, in faveur of the Treaty. American vessels following the cod and mackerel fisheries were
manned in great part by natives of some part of this Dominion. The chief cause of this was, that, as
the hands fisbed on shares-viz., one-half of wbat they caught,-those employed on board of United
States' vessels got theirs in frce of duty, whilst the men employed in the vessels of the Dominion had
to pay the duty on theirs. A hand catching twenty-five barrels of mackerel to his share, on board of a
'United States' vessel, would receive 50 dollars more than he wouild receive for the same quantity taken
in one of our own vessels. A consequence of this was; that the best mon went on board the American
vessels, and our vessels bad te put up with the less capable. Indeed, should the present state of
thingas continne much longer, our people would be compelled to give up the hook-and-lino fishing
altogether, for it was impossible that they could continue te compote agninst the duty and their other
disadvantages. During the existence of the Reciprocity Treaty, the number of vessels following the
hook-and-line mackerel fisbery had increased to about sixty in the county of Lunenburg alone. Since
the termination of the Treaty the number had been gradually falling off, until, during last session, no-
more than half a dozen vessels engaged in that business; and ho believed that, should this Treaty not
be ratified, there would not Le a single vessel fitted out in that county for the maackerel fishery the
approaching season. le had been assured by vessel owners in Havre au Bouche--an enterprising
settlement at the eastern end of the County of Antigonish-and also by those on the western side of
the Strait of Cause, in the County of Guysboro' (iron both of which places the niackerel and herring
fisheries had been extcnsively prosecuted), that the business will net. more than pay expenses, and
that, unless something was donc te relieve those fish from the present duty, they would be obliged te
abandon the business altogether. This need create no surprise, when it is considered that, at the
present value of mackerel and herrings, the duty is fully equal te 50 per cent. Owing te the advan-
tages offered by the American vessels over our provincial vessels engaged in fishing, net only were our
best men induced to give their skill to the Americans in fishing, but in many cases they remained
away, and their industry was lost to the provinces. They went te the States in the vessel the last
trip, in order te get settled up for the season's work, and generally remained there te man the fishing
and other vessels of the Republic. Why, a very large proportion of the inhabiants of Gloucester and
other fishing towns of Massachusetts and Maine were natives of some of the provinces of tiis
Dominion. Now, with this Treaty, the inducements te give a preference te American vessels would
be removed, and our own vessels would be able te select good hands, who would remain at home, the
temptation to emigrate, as he had just explained, being removed. He had heard it said thut thc con-
sumer paid the duty. oiVw, whilst this migld bc 1h atse witk some artidcs, il was not so witl the article
of our Jish. In our casc in this busincss, ofur fslrnen fsleil sidc by sidc with their Amcrican rivals,
both carrying tle-proceeds of their catch to the same narlt, wlcrc our men had to contcnd ogainst tie
free fis/ of tle Amcrican fishermen. Lct him illustrate this. An American and a provincial vcssl too



500 barrels of mackerd each; botl vessels were confned to the same market, where they sold at the sanid
prie. One had to paj a duty of 1,000 dollars, while the oiter had not to do so. W7o then paid tLe
1,000 dollars? Most certainly not the jurchascr or consumer, but the poor, hard-worked fshernan of this
Dominin; for this 1,000 dollars was deductedfrom his account of sales. Those who contended that
in this case the consumer paid the duty, ought to be able ta show that, if the duty were taken off in
the United States, the selling price there would be reduced by the amount of the duty. There was
nothing in the nature or existing circimstances of the trade to cause any person who understands to
believe that this would be the case; and, therefore, it would bc seen thait ai prescnt our ftshcrmen
laboured under disadvantages, which made it almost impossible for themr to conpetc with. their rivals in the
Unitcd States, and thai tle removal of the duty, as proposed by this .Trcaty, would be a grrat boon, and
enable them to do a good business where thcy now were but struggling, or doing a losing tradc."

In the same debate Dr. Tupper, of Halifax, said:-

"'While in 1854 American fishermen were able to compete with Canadians, because they had lo
high taxes ta pay, and the cost of outfit was much less than at present, the war and the burdens it'had
left behind had so changed their position in relation to this question, that every Canadian fisherman,
who had the fish in the sea at his own door, with all the advantages of cheap vessels and cheap equip-
ment, if he belonged (as no one doubted) to the same courageous and ddventurous class as. the.
Americans. would enter into the competition with an advantage of 40 or 50 per cent. in his favour.

.. . .. Who would say that the Canadian fisherman was deserving of any consideration, if he
was not able, with that premium in his favour, ta meet the coinpetition, not only of the United States,
but of the world ? Why, then, instead of the Treaty surrendering our fishermen and fisheries to the,
destructive competition of the foreigner, the result would be-and -mark his words, the facts would'
soon show it-that the American fishermen who employed their industry in the waters of Canada
would become like the American lumbermen who engaged in that trade in the valley of the Ottawa,
they would settle upon Canadian soil, bringing with them their character for enterprise and energy,
and would become equally good subjects of Her Majesty, would give this country the benefit of their
talents, and their enterprise, and their capital. Was titere anybody who could doubi as o the effect of.
remwving the duty which was now levied of 2 dollars per barrel upon machercl, and 1 dollar uepon herrings,
of taking of this enormous bounty in favour of t7e Amcrican fishermen, and leaving our fisAcrmen free
and unrestricti acces to the bcst markct for them in the icorld? Was there any one who could doubt
that the practical result would be ta leave the Canadians, in a very short time, almost without any
competition at all? The Opposition for a long time held out the idea that Parliament and the Govern-
ment must protect the poor struggling and, industrious fishermen of Nova Scotia and the other
provinces against the operation of this Treaty, which, it was held, would be ruinous ta thèm in every
way. Gradually, however, light began to break in upon them, until at last they discovered this extra-
ordinary fact, that while the clauses of this Treaty which related to Canada were held by every
intelligent fishennan ta bc a great boon, as something which would take the taxes off them, and relieve
them from hundreds of thousands of dollars' tribute that they were now compelled to pay to a foreign
nation, the fisliermen of the United States were, on the other hand, just as much averse to the Treaty
as our own people were anxious thàt it should be carried into effect. How different would the future
be under this Treaty from what it would certainly be if the present state of affairs were to continue!
What was the result now ? Why, many of our fishermen -were compelled to go to the United States,
abandoning their homes in Canada, in order ta place themselves upon an equal footing with the
Americans. The member for West Durham stated that, if Canada had continued the policy of
exclusion, the American fisheies would very soon have utterly failed, and they would have been at
our mercy. This was a great mistake. Last summer he went down in a steamer from Dalhousie ta
Pictou, and fell in with a fleet of thirty American fishing vezsels, which had averaged 300 barrels of
mackerel in three weeks, and had never been within ten miles of the shore."

The Hon. S. Campbell, of Nova Seotia, said

" Under the operation of the system that had prevailed since the repeal of the Treaty of 1854, the
fishermen of -Nova Scotia had, to a large extent, become the fishermen of the United States. They had
béen forced to abandon their vessels and homes in Nova Scotia, and shij to American ports, there ta
become engaged in aiding the commercial enterprizes of that country. It was a melancholy feature to
see thousands of young and hardy fishermen compelled to leave their native land ta embark in the
pursuits of a foreign country, and drain their own land of that aid and strength which their presence
would have secured. There was another evil in connection with this matter, that, not only were they
forced to aid in promoting the welfare of another country, but they were, by being so, gradually
alienated from the land of their birth, and led to make unfortunate contrasts and comparisons to the
detriment of the country to which they belonged; because, in the country to which they departed, they
derived benefits that were unattainable in their own. Another evil of the present state of things was
the impediment thrown in the way of shipbuilding by the depression caused in the business of the
country. While Nova Scotia had mechanics wlo were able to build vesseLs thîat would compete in
every important respect with those built by our American neighbours, the commercial impediments
thrown in the way of Americans fishing in Canadian waters had an injurious effect upon the ship-
building interest. -It had been said that the concessions obtained by the Dominion were not equivalent
to the concessions which were granted ta the United States. Upon that point, he regarded what had
been said by the Minister of Justice about the privileges of Canadians resorting ta American waters;
for the purpose of procuring bait, as being of great importance. He believed that ta be a very valuable
and important concession. He did not regard the American inshore fisheries as of such little value as



had been represented; for he knew that frequently American fishermen left our coast, and resorted to
their own waters, where they received a valuable recompense for changing their venue and base of
operations. By the Treaty of 1818, Amierican fishing vessels were not permitted to enter our harbours,
except for the purpose of obtaining vood, water, and shelter. This limitation had produced a great
deal of dissatisfaction, and did injustice to our shore population. During the reciprocity, those vessels
were coustantly in our waters, engaged in a mutually advantageous business with the merchants
who lived on shore. Both parties desired a renewal of that relation, which would decidedly be to the
advantage of Nova Scotia. It was because lie desired to restore to the people of Nova Scotia the
advantages of that reciprocal trade, that he was ardently anxious for the ratification of this Treaty.
To use a phrase that had been employed on both sides of the House, his constituents had 'set thoir
hearts upon it;' and, as far as his voice and vote went, they would surely have it."

Mr. Macdonald, of Nova Scotia, remarked :-

" The Honourable Member for Halifax, who addressed the House a few days ago (Mr. Power), bas
told what effect the high duty on mackerel in the States bas had on this hook-and-line fishing. The
number of vessels fitted out for it from Lunenburg County bas decreased fromn sixty to seventy uider
the Reciprocity Treaty. Until last year, not more than half-a-dozen ventured to engage in it, fmnding
the high duties made it unprofitable. Last year, nearly al that fine fleet of vessels, after returning
from Labrador, instead of going out again for mack-erel, were compelled to lay for the remainder of the
season idly swinging at their anchors in the hiarbours and coves around the coast; while the young
men who should bave formed their fishing crews were either compelled to romain at home, or seek
otier imployment elsewhere,-some of them, perhaps, on board American vessels, where the fish they
caught were worth more than if taken on board their own vessels, because they would be freo of duty
under the American flag. It was thus of vital importance to the fishing people of that country that
the fishery Articles of the Treaty should be ratified; because thLey believed, and lie judged they rightly
believed, they would then be placed on a much better footing than they occupied at the present time.
Not only were his constituents deeply interested, but the whole reople of Nova Scotia were imme-
diately concerned. He read from statisties to show the magnitude and importance of the fisling
interest, the number of men it employed, and the value of the products. In 1853, the year before the
commencement of the Reciprocity Treaty, the total value of the products of the fisheries in Nova Seotia
was something less than two millions of dollars, of which only about thirty per cent., or less than.
582,038 dollars' worth, found a maiket in the United States. In 1865 the total yield of the fisheries
hiad risen, with various fluctuations, to an aggregate of nearly three and a half millions; and it was
found that the export to the States bad not only kept pace with that aggregate increase, but had
largely exceeded it, the exports to the States in that year'being about forty-three percent. of the aggre-
gate catch, or near a million and a half of dollars. Thus it would seem that, under the old Ieciprocity
Treaty, our fishermen lost nothing by allowing their American neiglbours to fishi in our waters, On
the contrary, they had gained in every way. The influence of a free market lad acted as a stimulant on
their energies, so tbat, alithough their fishing grounds vere shared by American fishermen, their total catch
had increased fifty per cent.; and so beneficial was that free market found to be, that the exports to the
States had increased over a hundred and fifty percent. in the twelve years. Nothing could more clearly
establish the two important facts, that our fishermen have nothing to fear fromn fair competition with
Aniericai. fishermen in our own waters, and that the free access to the markets of that country is of
the greatest possible importance to us. A comparison of the last three years of the lReciprocity Treaty
with three years since its abrogotion shous that the exports of fish to the States have fallen off seven
per cent. since the Treaty was abrogated,-another proof of the value of that Treaty to our fishermen.
Give us this Treaty, and what happened before will happen again. Give us a free market in the
States. and the energies of our fishermien will be stimulated anew into life and activity, and an
increased aggregate yield, together -with a largely increased export to the States, woxdd show that
our people were fully equal to competing, on fair terms in our own waters, with their American
neighbours."

"There was one important considera'tion, which had been overlooked in weighing the advantages
and disadvantages of the Treaty, and that was that the admission of British vessels to fisi in American
waters would enable Americans to purchase vessels in provincial ports, where the cost of construction
was much less than ii the United States. It was true.. they would be unable to obtain American
registers, but they could take out British registers."

"The privilege given by the new Treaty to vessels carrying the British flag, to fish in the United
States' waters, it would be found, was no barren privilege, as lad been asserted; for, besides the privi-
loge of fishing there, which our people might avail themselves of if they choose, we should now build
fishing-vessels for our neighbours. The fishing masters of Maine and Massachusetts, when they find
that they can get as good a vessel built in Lunenburg or Shelbourne or Yarmouth for 5,000 dollars as
they can in Gloucester for 8,000 dollars, will not be slow to avail themselves of the advantage.thus
placed within their reach: they will not throw away the extra cost of the vessel on any more senti-
ment about the flag, when the less costly vessel will suit their purpose as well, and the flag of their
own nation does not secure to themn any special advantages. He considered this a very material point;
and he believed that Americans would largely avail themselves of the opportunity which would thus
be offered of obtaining vessels at much less cost than they now paid."

"ZTe honourable genlenan knows* that for the bcst brands of mackerd, No. 1 and No. 2, we had
literally no market, except the United States; while for the i:ferior fish, No. 3, we had also a market
there. as well as further south."

"IRemove the duty, as it is proposed by the Washington Treaty, and our fishermen will have these
valuable fields of industry restored to them. He justified the statement made' by the President of the
Council, to the effect that the duty on pickled fish in the United States was equal to a tax of 600,000



dollars last year on the fishing industry of Nova Scotia. The member for Halifax,(Mr. Jones) had
denied this, and. statéd ethat e duty on mackereland herring shipped to the States:in 1871 a only
about 90,000'dóllars. That was another of thàt gentleman's facts that was made tò do.dùty for a mis-
statement. • It was quite trùe that the duty on. our fish exported to that market last year would oply
have amounted to'about 90,000 dollars, blt that only proved that the duty was ·s6 nearly probibitory
s to'prevenit the export of larger quantities. He read from a return to ,show.that the value ôf·the fish

'cught in Nova Scotia last year amounted to over. 5,000,000 dollárs. Of *this qùantity the-e.were
228,152 barrels mackerel and 201,600 barrels lierring ; thé 'duty on whidhh, if shipped to the States,
Wuld be over 650,000'dollars; so that the statement made by the Piesident 6f the Privy Council was
more than justified by the facts. If there was so small a proportion of this total sold in the Statas, it
was beause'the dùty was almost prohibitory. Remove the duty, and the Custom-house retùrns'of fish
shipped to that market will show a much larger result."

.. It;will be observed that the foregoing extracts relate in. part. to other points
than-thevalue of the right which the Canadians have acquired, of free access to
the markets of the United States. But it seemed möst cônvènient ta present
them;together. . ...

. Evidence will be laid. before the Commission. conclusively. showing thati.the
remission.- of duties to the Canadian fishermen. during the four years which have
already elapsed under the operation of the Treaty. bas. amounted to, about-400,000
dollar annually. But this. subject, by the.British Case, is·disposed.of.summarily.in
two or three passing sentences, under the head of the convenience. of reciprocal
free markets,. in w.nich it seems to be tacitly assumed, tather than expressly
asserted.that the removal of. the duty bas inured to the benefit of the American
fish consumers, and not the Canadian fishermen. Such a claim can be fully refuted
in various ways. In point of fact, as will appear by proof, prices were not
cheapened in the markets of the United States when the fishery clauses of the
Treaty took effect. .And there bas been no subsequent gain thus produced to the
consumer. The reasons are obvious; the American catch bas always fixed the
price in the United States' markets. It is four times as large as the importations
from the British provinces, and the business is almost exclusively in American
hands. Consequently, after the abrogation of the Reciprocity Treaty, the duties
levied on fish and fish oils at the custom bouses of the United States were a direct
tax on Canadian fishermen, who couild not add any part of the duties paid by them
to the price of their shipinents.

When a tax or duty is imposed upon only a small portion of the producers of
any commodity from which the great body of its producers are exempt, such tax
or duty necessarily remaina a burden upon the producers of the smaller quantity,
diminishing their profits, and cannot be added to the price and so distributed among
the purchasers and consumers.

Statesmen of every age and natioii hliâe strvè-to icure to their people by
Treaties free access to large foreign markets. The British Government, Canadian
statesmen, and the inhabitants of the maritime provinces, ail regarded this right,
under the Treaty of Washington, as " an inestimable boon."

- The last four years have been a period <f commercial depression all over the
world. Nevertheless, the benefits already reapd.by the British provinces from the
Treaty of Washington have been immenseîând they are destined to increase during
the next eight years in a rapid ratio of-progression.

In recapitulation, the United States maintain

First. That the province of this Commission is limited solely to estimating the value, ta the ina-
bitants of the United States, of new rights accorded by the Treaty of Washington to the fisheries within
the territorial waters of the British North American Provinces on the Atlantic coast; which comprise
only that portion of the sea lying within a marine league of the coast, and also the interior of such
bays and inlets as are less than six miles wide between. their headlands; while all larger bodies of
water are parts of the free and open ocean, and the territorial line within thein is to be measured along
the contour of the shore, according to its sinuosities, and within these limits no rights existing under
the Convention of 1818 can be made the subject of compensation. ,·
· Second. That within these limits there are no fisheries, except for mackerel, which United States'

fishermen do or advantageously can pursue; and that, of the mackerel catch, only a small fractional
part is taken in British territorial waters.

Third. That the various incidental and reciprocal advantages of the Treaty, such as the privileges
of traffic, purchasing bait and other supplies, are not the subject of compensation; because the Treaty
of Washington confers no such rights on the inhabitants of the United States, who now enjoy them
merely by sufferance, and wbo can at any time be deprived of theni by the enforcement of existing laws
or the re-enactment of former oppressive statutes. Moreover, the Treaty does not provide for any
possible compensation for such privileges ; and they are far more important and valuable to the subjects
of Her Majesty than to the inhabitants of the United States.
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Fûurth. That the inshore fisheries along the coast of the United States north of the thirty-ninth
parallel of north latitude are intrinsically fully as valuable as those adjacent to the British Provinces;
and that British fishermen can, and probably will, reap from their use' as great advantages as the
Americans have enjoyed, or are likely to enjoy, from the right to fisfi in British waters.

Fifth. That the iight of importing fish and fish-oil into the markets of the United States is to
British subjects a boon amounting to far niore than an equivalent for any and all the benefits which
the Treaty h'as conferred upon the inhabitants of the United States.

*zA. In respect to Newfoundland, the United States, under the Convention of 1818, enjoyed
extensive privileges. But there are no fisheries in the territorial waters of that island of which the
Americans make any use. There, as everywhere else, the cod fisbery is followed in the open sep,
beyond the territorial waters of Great Britain. ,No herring, mackerel, or ot.er fishery is there pursued
by Americans within the jurisdictional limits. The only practical*connection of Newfoundland with
the Treaty of Washington is the enjoyment by its inhabitants of the privilege of free importation of
fish and fish-:oil into the United States' markets. The advantages of the Treaty are aHl on one side,-
that of the islanders, who are immensely benefited*by the opening of a valuable traffic, and by acquiring
free access to a market. of forty'millions of people.

For the foregoing reasons, and others to be more fully developed in evidence
and argument, the IJnited States deny that this, Commission ought to award any
sum to the Government'of Her Britannie Majesty, and assert that the advantages
conferred on her subjects are vastly greater than any that have been or will be
realized by the citizens of the United States under the fishery clauses of the Treaty
of Washington.

DWIGIIT FOSTER,
Agent of the United States' Government.
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APPENDIX C.

BRIEF ON BEHALF OF. THE UNITED STATES, BEFORE THE COMMISSION CONVENED AT
AIiFAX IN JUNE 1877, PURSUANT TO THE TREATY BETWEEN THE UNITED STATES

AND GREAT BRITAIN, CONCLUDED AT WASRINGTON, MAY 8, 1871; UFON THE
QUESTION OF THE EXTENT AND: LIMITS OF THE INSIORE FISHERIES AND
TERRITORIAL WATEES ON THE ATLANTIC COAST OF B2rTSK NORTH AMKEICA.

THE Articles relating to the Eisheries in this Treaty are the following :-

ARTICLE XVIII.

It is agreed by the ligh Contracting Parties that, in addition to the liberty secured to the United
States' fishernen by the Convention between the United States and Great Britain, signed at London on
the 20th day of October, 1818, of taking, curing, and drying fish on certain coasts of the British North
American Colonies therein defined, the inhabitants of the United States shall have, in common with the
subjects of ler Britannie Majesty, the liberty, for the term of years mentioned in Article XXXIII of
this Treaty, to take fisi of cvery kind, except shell-fisli, on the sea-coasts and shores, and in the bays,
harbours, and creeks of the Provinces of Quebec, Nova Scotia, and New Brunswick, and the Colony of
Prince Edward's Island, and of the several islands thereunto adjacent, without being restricted to any
distance froim the shore, 'with permission to land upon the said coasts and shores and islands, and also
upon the Magdalen Islands, for the purpose of dryiug their nets and curing their fish; provided that,
ln so doing, -they do not interfere with the rights of private property, or with British fishermen, in the
peaceable use of any part of the said coasts in their occupancy for the same purpose.

It is understood that the above-mentioned liberty applies solely to the sea-fishery; and that the
salmon and sbad fisheries, and all other fisheries in rivers and the mouths of rivers are reserved exclu-
sively for British fishermen.

ARTICLE XIX.

It is agreed by the High Contracting Parties that British subjects shal have, in common with the
citizens of the United States, the liberty, for the term of years mentioned in Article' XXXIII of this
Treaty, to take fish of every kind, except shell-fish, on the eastern sea-coasts and shores of the United
States north of the thirty-ninth parallel of north latitude, and on the shores of the several islands
there*unto adjacent, and in the bays, harbours, and creeks of the said sea-coasts and shores of the United
States, and of the said islands, without being restricted to any distance from the shore, iwith permission
to land upon the said coasts of the United States and of the islands aforesaid, for the purpose of drying
their nets and cuiing their fish: prnvided that, in so doing, they do not interfere 'with the rights oif
private property or with the fishermen of the United States, in the peaceable use of any part of the
said coasts in their occupancy for the same purpose.

It is understood that the above-mentioned liberty applies solely to the sea fishery, and that sahon
and shad fisheries and all other fisheries in rivers and mouths of rivers are hereby reserved exclusively
for fishermen of the United States.

ARTICLE XX.

It is agreed that the places designated by the Commissioners appointed inder the Ist Article oàf
the Treaty between the United States and Great Britain, concluded at Waington on the 5th of June.
1854, upon the coasts of Her Britannic Majesty's dominions and the United States, as places reserved
from the conmon right of fishing under that Treaty, shall be regarded as in like maanner reserved fron
the common right of fisbing under the preceding Articles. In case any question should arise between
the Goverunments of the United States and of Her Britainic Majesty as to the common right of fishing
in places not thus designated as reserved, it is agreed* that a Commission shall be appointed to
designate such places, and shall be constituted in the same manner, and bave the sarne powers, duties,
and authority as the Commission appointed under the said Ist Article of the Treaty of the 5th of Junc,
1854.

ARTICLE XX.

It is agreed that, for the tern of years nentioned iu Article XXXIII of this Treaty, fish-oil and
fisi of all kinds (except fisi of the inland lakes and of the rivers falling into them, and except fish
preserved in oil), being the produce of the fislieries of the United States or of the Dominion of Canada,
or of Prince Edward's Island, siall be admitted into each country respectively free of duty.

ARTICLE XXIL

Inasmuch. as it is asserted by thc Governmient of Her Britannie Majesty, that the privileges
accorded to thé citizens of the United States under Article XVIII of this Treaty are àf greater value
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than those accorded by Articles XIX and XXI of this Treaty to the subjects of Her Britannic
.Majesty, and this assertion is not adimitted by the Goverunent of the United States, it is further
agreed that Conmissioners shall be appointed to deterninue, laving regard to the privileges accorded
by the Unit4 States to the subjects of lier Britannic Majesty, as stated il Articles XIX and XXI of
this Treaty, the amount of any compensation which, in their opinion, oucht to be paid by the
Governnent of the United States to the Government of Ier Britannie Majesty, in return for the
privileges accorded to the citizens of the United States under Article XVIII of this Treaty: and that
any suim of money which the said Commissioners may so award, shall be paid by the United States'
Governiment in a gross sum, witlin tvelve months after such award shal have been given.

ARTICLE XXIII.

'The Commissioners referred to in the preceding Article shall be appointed in the following
manner; that is to say, one Comnmissioner shall bc named by the President Of the United States, one
by ler :Britannic Majesty, and a third by the President of the United States and Her Britannie
Majesty conjointly ; and, in case the third Commissioner sial not have been so named within a periodl
of three months from the date vhen this Article shall take effect, then thc third Connissioner shall be
namued by the Rtepresentative at London of His Majesty the Emperor of Austria and King of iungary.
In case of the death, absence, or incapacity of any Cominissioner, or in the event of auy Coininissionter
omitting or ceasing to act, the vacancy shall be filled in the manner hereinbefore provided for inaking
the origial appointnicnt, the period of tihce uonths in, case of such substitution bciug calculated
from the date of the happening of the vacancy.

The Conunissioners so named shali ueet in the City of Halifax, in ite Province of Nova Scotia,
at the earliest convenient period. after they have beeu respectively named ; and shall, before proceeding to
auy business, make and subscribe a solemn declaration that they will impartially aud carefully examne
and decide the matters referred to themi to the best of their judgmtent, and according to justice and
equity; and such declaration shall be entered on the record of their procecdings.

Each of the Righ Contracting Parties shall also name one person to attend the Commission as its
Agent; to represent it generally in al iatters connezted with the Commission.

S..ARTICLE XXIV.

The proceedings shall be conducted in such order as the Commissioners appointed under Articles
XXII and XXIII of this Treaty shall determine. They shall be boutd to receive sucli oral or written
testimony as either Government may presert. If either party shall offer oral testimony, the other
party shall have the right of cross-examination, under sucli rules as the Commissioners shall prescribe.

If in the case submitted to the Comnissioners cither party shall have specified or alluded to aiy
repor 0or document ii its own exclusive possession, without annexing a copy, such party shall be bound,
if the other party thizks proper to apply for it, to furnish that party with a copy thereof ;'and either
party nay call upon the other, through the Commissioners, to produce the originals or certified copies
of aiy papers adduced as evidence, giving in each instance such reasonable notice as the Commissioners
may require.

The case on either side shall be closed within a period of six nonths fron the date of the organization
of the Commiissionî; and the Conunissioners shall be requested to give their award as soon as possible
thereafter. The aforesaid period of six mîonths may be extended for three mionths, in case of a
vacancy occurring among the Commissioners under the circumnstances contemplated in Article XXIII
of this Treaty.

ARTICLE XXV.

The Connnissioners shall keep an accurate record and correct minutes or notes of all their
proceedings, vith the dates thereof, and may appoint and employ a secretary, and any other necessary
officer or oliIcers, to assist them in the transaction of the business which may comle before themu.

Each of the Righ Contracting Parties shall pay its own Cominmissioner and Agent or Counsel; all
other expenses shall bu defrayéd by the two Goverirnents in equal moieties

ARTICLE XXXII

IL is furtier agrecd tiat the provisions and stipulations of Articles XVIII to XXV of this Treaty,
inclusive, shall extend to the Colony of NewfoîundUand, so far as they are applicable. But if the
Imper I>arliamîtent, the Legislature of N\ewfoundlarid, or the Congress of the United States, shall not
eibrace the Colony of iNewfoundlantd in their ]aws eiiacted for carrying the foregoing Articles into
eflect, then tis Article shall be of no effeet ; but the omission to mnake provision by law to give it
offect, by cither of the Legislative Blodies aforesaid, shall not in any -way impair auy other Articles of
tiis Treaty.

ARTICLE XXXIII.

The foregoing Articles XVIII to XXV, inclusive, and ArticIe XXX of titis Treaty, shall take
effect as soon as the laws required to carry themt into operation shall have been passed by the Imperial
P'arliament of Great Britain, by the P'arliament of Canada, and by.tie Legislature of Prince E dward's
lsland ont tlie one hand, and by the Congress of the United States on the other. Sueh rissent havimmg
becn l ien, the said Articles shall remain in force for' the period of ten years fron the date at wiicht
thîey inay coie into operation; and further, until the expiration of two vears after eiliter of the High
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Contracting Parties shal have given notice to the other of its wish to terminate the sanie, each of the
High Contracting Parties boing at liberty to give such notice ta the other at the end of the said period
of ten years, or at any tinie afterward.

By the Treaty of Paris (February 10, 1763,) France yielded up to Great Britain
all the possessions formerly held by her in North America, with thé exception of
some small islànds; and Great Britain thus acquired the fisheries along the shores
of the North American Provinces.

From that time until the Revolution, the citizens of the United States, being
under the Government of Great Britairi, enjoyed the fisheries equally with the other
inhabitants of the British Empire.

By the Treaty of 1783, in which the independence of the United States was
recognized by Great Britain, the American fishermen were permitted to fish in the
waters of the North Arnerican Provinces, and to use certain parts.of their coast for
drying and curing fish.

Article III of the Treaty is as follows, viz.:

"It is agreed that the people of the United States shall continue to enjoy unnolested the right to
take fish of every kind on the Grand Bank and on all other banks of Newfoundlnnd, also in the GuIf
of St. Lawronce, and at ail other places in the sea wherc the inhabitants of both countr'ids used t any
time lieretofore to fish ; and also that inhabitants of the United States shall have liberty to*take fish of
every kind on such part of the coasts of Nowfoundland as British fishermen shall use, but not to diy
or cure the sanie on that island, and also on the coasts, bays, and creeks of ali-his Britannie Majesty's
dominions in America, and that the Anierican fishermen shall have liberty to dry and cure fish in any
of the unsettled bays, harbours, and creeks of Nova Scotia, Magdalen Islands, and Labrador, as ]ong as
the same shall remain uinsettled. But as soon as the saine or either of thema shall be settled, it shal
not bo lawful for said fishermen to dry or curo fish at such settiement without a previous agreement
for that purpose with the inhabitants, proprietors, or possessors of 'the ground.'

The fisheries were among the questions discussed by the Commissioners w'ho
framed the Treaty of Peace at the close of the war of 1812. The United States'
Commissioners claimed that the Treaty of 1783 conferred no new rights upon the
United States; that it was nerely an agreement as to a division of property, which
took place on the division of the British Empire after the success of the American
Revolution, and was in no respect abrogated by the war. The British Commis-
àioners, on the other hand, held that, while the Treaty of 1783 recognized the right
of the United States to the deep-sea fisheries, it conferred privileges as to the inshore
fisheries, and the use of the shores which were lost by a declaration of war. The
Commissioners vere unable to come to an agreement, and the Treaty of Ghent,
December 24, t814, did not allude to the question of the fisheries, -which remained
unsettled.

Until the year 1818 the American fishermen carried on the fisheries as before
the war of 181.2, but- were harassed and troubled by the British cruizers ;-and several
were captured and carried into Hialifax for alleged infringement of the flishing laws,
although the American Government still claimed, under the Treaty of 1783, the
right to fish anywhere on the coasts of the British ,Provinces. In a long corre-
spondence with Lord Bathurst, Nir. John Quincy Adams maintains the claims of the
United States. " Arnerican State Papers, Foreign Relations," vol. iii, page 732 et
seq. In 1818, Mir. Albert G.llatin, the Minister to France, and Mr. Richard Rush,
the Minister to Great Britain, vere enpowered by the President to treat and nego-
tiate wvith Great Britain concerning the fisheries, and other matters of dispute
between the two Governments. Mj r. Frederick John Robinson and Mr. Henry
Goulburn were the British Coinniissioners ; and, after a long conference, the Con-
vention of October 20, 1818, w*Vas agreed upon,·the Article of. which concerning the
fisheries and the subject of the present discussion is as follows, viz.:

"ARTICLE I.

Whereas differences have arisen respecting the liberty clained by the .United States for the
inhabitanta thereof to take, dry, and cure fish on certain coasts, bays, harbours, and creeks of Bis
Britannic Majesty's dominions in Aimerica, it is agreed between the .High Contracting Parties that the
inhabitantts of the said. United States shal have for over, iu comion with the suibjects of His ]Jritannic
Majesty, the liberty to tale fish of any ind on that part of the southern coast of Nv'foùudla4d wTiclh
extends froni Cape Ray to the Ranicati Isliands, on the western and northern~ coasts of Newfótundland
fron the said Cape iRay to the Quirpon Islands, on the shores of the Magdalen Islands, and aiso on- the
coasts, bays, harbours, and creeks froni Mount Joly, on the southern coast of Labrador, to and through
the Straits of Belle Isle, and thence northwardly inidefinitely along the: coast; and that the Argerican
fishermen shall also have the liberty for ever to dry and cure fishija any g the uiieýtjbays, hîy;bQur
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and creeks of the southern part of the coast of Newfoundland hereinbefore described, and of the coast
of Labrador. But as soon as the seme or any portion thereof shall be settled, it shal not be lawful for
said fishermen to dry or cure fish at such portion so settled without previous agreement for such
purpose with the inhabitants, prmprietors, or possessors of the ground ; and the United St.ates hereby
renouices for ever any liberty heretofore enjoyed or claimed by the.inhabitants thereof to take, dry, or
cure fisl, on or within three marine miles of any of the coasts, bays, crecks, or harbours of His
Britannic Majesty's dominions in America not included within the above-mentioned-limits: .Pi-ovided,
however, that the American fishermen shall be admitted to enter such bays or. harbours for: the purpose
of shelter, of repairing damages therein, of purchasing wood, and of obtaining water, and for no other
purpose whatever. But they shall be under such restrictions as shah be ncessary. to prevent their
taking, drying, or curing fish therein, or in any other manner whatever abusing the privileges hereby
secured to them."

The construction placed upon this Article by the Government of the Dominion
has been formerly,-First, that American fishermen are thereby excluded from, and
have given up all rights to, the fisheries-in the large bays, such as the Bay of Fundy,
the Bay of Chaleurs, and the Bay of Miramichi. Second, that a straight line should
be drawn, from headland to headland, across the mouths of all bavs, gulfs,.. or
indentations of the shore, and from this line the three marine miles men'tioned in the
Convention should be measured ; and that this was the limit within which. the
Americans were. forbidden to prosecute the fisheries. On the other hand, the
American Government has always insisted that the three-mile limit should follow
the coast parallel to its sinuosities, and should be measured across the mouths of
bays only whein the distance from headland to headland did not exceed six miles.

After 1818 there appears to have been no correspondence between the two
Governments until 1824; and, during these six years, Aierican fishermen used the
fisheries in the Bay of Fundy, and more than three miles bcyond the line of low-

vater mark along the shores, without molestation or interference.
In September 1824, Mr. Brent writes to Mr. Addington, Chargé d'Affaires from

Great Britain :-

" I have the honour to transmit to you tlhree memorials from sundry citizens of tie United States
belonging to the State of Maine, accompanied by seven protests and affidavits, which exhibit the nature
and extent of the facts referred to by the menorialists, complaining of the interruption vlich they
have experienced during the present season in their accustoméd and lawful employnent Of taking and
curing fish in the Bay of Fundy and upon the Grand Banks by the British arined brig Dotterel,'
commanded by Captain Hoare, and another vessel, a provincial eutter of New Brunswick, acting under
the orders of that officer, and earnestly soliciting the interposition of this Government. to procure thema
suitable redres."

This complaint of the American Government was caused hy the seizure of two
vessels, the " Reindeer " and the "Ruby," on July 26, 1824, at Two-Island Harbour,
Grand Menan. The correspondence does not show what the precise cause of the
seizure was. The Report of Captain Hoare merely says, " infringing the Treaty."
These two vessels were afterwards rescued by the fishermen, and carried into the
harbour of Eastport.

Afterwards, in answer to this, February 19, 1825, Mr. Addington· wiites. to
Mr. Adams, Secretary of State

"It wil, I trust sir, most conclusively appear to you that the conplainants have no just giound of
accusation against the officers of the 'Dotterel,' nor are entitled to repáration for the loss they have
sustained ; that, on the contrary, they rendered themselves by the iregularity of their own conduct,
justly obnoxious to the severity exercised against them, having been taken, someflagrantc delicto, and
others in such a position and under such circumstances as rendered it absolutely impossible. that they
could have had any other intention than that of pursuing their avocations as fishermen within the
Unes laid down by Treaty as forming boundaries within which such pursuit was interdicted to
them."

The evidence regarding the seizure of these and various other American vessels
is appended to this letter,-and will be found in full, with the affidavits of the
American seamen, in Senate Ex. Doc. No. 100, 32nd Congress, 1st Session. .

The next correspondence was January 1836, when Mr.. Charleas Bankhead,
Chargé d'Affaires, writes to Mr. Forsyth concerning the encroachments· "on the
limits of the British fisheries carried on in the River and Gulf of St. Lawrence."

At this time a circular was issued by the Secretary of -the Treasury to the
American fishermen, enjoining them to observe the limits of the Treaty, but vithout
saying what these limits were. The claim of the provincial authorities to exclude
American tishermen from the great bays, such as Fundy and Chaleurs, and also
from a distance of three miles) deterimined by a line drawn from headland to head.



Jand across their mouths, was not attempted to be enforced until the years 1838 and
1839, when several of the American fishing-vessels were seized by the British
cruizers, for.fishing in the large bays.. On July 10, .1839, Mr. Vail, thé acting
Secretary of Staté, writes to Mr. H. S. Fox, complaining of seizures. in the. Bay of
Fundy by the British Goverinment vessel the "Victory."

A letter from Lieutenant-Commander Paine to Mr. Forsyth, Secretary of State,
dated December 29,.1839, sums up the matters in dispute, thus:-

The authorities of Nova Scotia seem to claim a.right to exclude Americans from all bays,
including such large seas as the Bay of Fundy and the Bay.of Chaleurs ;:and also to draw a lino from
headland to headland, the Americans not to approach within thxee miles of this lné. The fishermen,
on the contrary, believe they have a right to work anywhere, if not nearer than three miles from the
land."

. With the exception of the vessels seized in the- Bay of .Ftndy, referred to in
the letter from Mr. Vail, this construction of the clause in the Trèaiy. was not
rigidlv enforced... Indeed, the orders of Admiral Sir Thomas Hardy, as stated by
himself, were only to prevent American vessels fishing iearer .than three milesfrom
shore. ·

In February 1841, Mr. Forsyth writes to Mr. Stevenson, the American Minister
at St. James's, desiring him to present formally to the British -Government the
demand of the United States in. regard to the right of fishing off the Canadian
coast:

Mi. FORSYT TO MR. STEVENSON, FEB. 20, 1841.

"The. first Article of the Convention of 1818 between the United States and Great Britain; which
contains the Treaty stipulations relating to the subject, is so explicit in. its terms that there would
seem to be little room for misappreliending them ; and, indeed, it does not appear that any conflicting
questions of right between the two Governments have arisen out of differences of opiion between thei
regarding the intent and meaning of this Article. Yet in the actual application of the prdvisions *of
the Treaty, committed, on the part of Great Britain, to the hands of subordinate agents, subject to and
controlled by local legislation, difficulties growing out of individual acts have spru.ng up from time to
tirne; and, of these, perhaps the most grave in their character are the recent seizures of Anierican
vessels made, it is believed, under colour of a provincial law, entitled William IV., chap. 8, 1836';
enacted, doubtless, with a view rigoronsly to restrict, if not intended to directly aim a fatal blow at,
our fisheries on the coast of Nova Scotia. From information in the possession of the Department, it
appears that the Provincial authorities'assume a right to exclude American vessels from all their bayï,
even including those of Fundy and Chaleurs, and to prohibit their approach within three miles of a line
drawn from headland to headland."

" Our fishermen believe-and they are obviously right in their opinion, if. uniform practice is any
evidence of correct constructibu-that they can with propriety take fish anywhere on the coastsof the
British Provinces, if not nearer than three miles to land, and resort to their ports for *shelte .r,wod,
water, &c.: nor bas this claim ever been seriously disputed, based as it is on the plain and obvioùs
terms of the Convention, whilst the construction attempted to be put upon 'that instrument -by the
authorities of Nova Scotia is directly in conflict with its provisions, and entirely subversive of-the-rigbts
and interests of our citizens. It is one which would lead to the abandonment, to a great. extenti-of a
highly important branch of American industry, and cannot for, one. moment be adritted: by this
Government."

Mr. Stevenson, in his official note to Lord. Palmerston, statesthe matter in
dispute and the claims of the United States very strongly:....

"It also appears, fron information recently récéiied by the Goveranient of tie United States, that
the Trovincial authorities assume a right to' exclude the vessels of tl' United. Staies fromr all bays, vèn
including thosé of Fundy and.Chaleurs; and likewise te prohibit th'eir approach witbin thre mileso f
a lino drawn from héadland to headland, instead of fromn the indents o/teI shores of the provinces. They
also assert the right of excluding them from British ports, except in actual distresi, warning theid to
depart, or get under weigh and leave harbour, whenever the -Provincial Custom-house or British
naval officer shall suppose that. they have remained a reasonable1 time, and -this without a full exami-
nation of the circuinstances under which they may have entered the port.., Now the fishermen.of the
United States beliève-and it would seeni that they are right in their~opinionif i forc tièe is
any evidence' of correct construction-that they can with propriety tåke'fish ànywhéré on the coaste of
the British provinces,' if not nearer than -threc marine miles fronZland,'and-iàve the right to resort to
their ports for shelter, wood, and. water; nor has this claim, it is believed,-everbeen serioüsly disputeil;
based as it is on the plain and obvious terms of the Convention. Indeed; thé* main object of the Treaty
was not only to secure.to-American fishermen, in the pursuit of:their employment,. the right of fishing,
but likewise to insure -them as large a proportion of the conveniences afforded by the neighbouring
coasts of British settlements as might be reconcilable ivith. the just rightý a.d iiterests of British
subjects and the due administration of Her Majesty's Doiiions.- The construôti&n, tieiefore,-wbich
bas been attempted to be put upoi the stipulations of the Treàty, by the authoritieä of Nova Scotia; i.q
directly in conflict with their object, and entirely subversive cf the rghts ard irterc.ts of the citiat.s
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of the United States. It is one, moreover, which would lead to the abandounent, to a great extent, of
a highly important branch of American industry, which could not for a moment be admitted by the
Government of the United States."

Lord Palmerston acknowledges the receipt of this note, *and states that he lias
referred the matter to the Secretary of State for the Colonial Department. Here
the matter rested, no definite understanding seeming to have arisen between the
two Governments.

On May 10, 1843, the American schooner "Washington," belonging to New-
buryport, Massachusetts, was seized in the Bay of Fundy by an officer of the
Provincial Customs, and carried into Yarmouth, Nova Scotia, on account of alleged
violation of the provisions of the Treatv. The " Washington " was, at the time of
her seizure, within the Bay of Fundy," but distant ten miles from the shore, .as
appears from the deposition of William Bragg, one of her crew:

"I further depose and say, that at no time while I was on board said schooner did we, or any of us,
take or attempt to take fish within ten milcs of the coast of Nova Scotia, New Brnswick, or of the islands
belonging to cither of those provinces; that the place where said schooner was taken possession of, as
aforesaid, wyas opposite to a place on the coasts of Nova Scotia, called Gullivcîs Hole, and is distant
from Annapolis-Gut about fifteen miles, the said Gulliver's Hole being to the south-westward of said
Annapolis-Gut.

This seizure of the "Washington" was the cause of a special Message of
President Tyler to the United States' Senate, February 28, 1845.

The correspondence between Mr. Everett, the American Minister, and Lord
Aberdeen, shows the positions taken by the two Governments:-

MR. EVERETT TO LORD ABERDEEN, AUG. 10, 1848.

" The undersigned, Envoy Extraordinary and Minister Plenipotentiary of the United States of
America, bas the honour to transmit to the Earl of Aberdeen, lier Majesty's Principal Secretary of
State for Foreign Affairs, the accompanying papers relating to the seizure, on the 10th of May last, on
the coast of Nova Scotia, by an officer of the Provincial Customs, of the American fishing schooner
'Washington, of Newburyport. in the State of Massachusetts, for an alleged infraction of the stipula-
tions of the Convention of the 20th October, 1818, between the United States and Great Britain.

" It appears from the deposition of Williani Bragg, a seaman on board the 'Washington' that at
time of ber seizure she was not within ten miles of the coast of Nova Scotia. By the Ist Article of
the Convention above alluded to, the United States renounce any liberty heretofore enjoyed or claimed
by their inhiabitants to take, dry, or cure fish on or within three marine miles of any coast of Her
Majesty's Dominions, in America, for which express provision is not made in the said Article. This
renunciation is the only limitation existing on the right of fishing upon the coasts of Her Majesty's
D'?minions in America, secured to the people of the United States by the IIrd Article of the Treaty
of 1783.

" The right, therefore, of fishing on any part of the coast of Nova Scotia, at a greater distance
than three miles, is so plain that it vould be difficult to conceive on what ground it could be drawn in
question, had not attempts been already made by the provincial authorities of Her Majesty's Colonies
to interfere with its exercise. These attempts have formed the subject of repeated complaints on the
part of the Goverument of the United States, as will appear from several notes addressed by the
predecessor of the undersigned to Lord Palmerston.

lFrom the construction attemÉted to be placed, on former occasions, upon the Ist Article of the
Treaty of 1818, by the Colonial authorities, the undersigned supposes that the 'Washington' was
seized because she was found fishing in the Bay of Fundy, anid on the ground that the Unes within
which American vessels are forbidden to fisi are to run from headland to leadland, and not to follow
the shore. It is plain, however, that neither the words nor the spirit of the Convention admits of any
such construction; nor, it is believed, was it set up by the provincial authorities for several years after
the negotiation of that instrument. A glance at the map vill show Lord Aberdeen that there is,
perhaps, no part of the great extent of the sea-coasts of rer Majesty's possessions -in America in
vhich the right of an American vessel to fish can be subject to less doubt than that in which the
'Washington' vas seized.

"For a full statement of the nature of the complaints which have, frein time to time, been made
by the Government of the United States against the proceedings of the Colonial authorities of Great
Britain, the undersigned invites the attention of Lord Aberdeen to a note of Mr. Stevenson, addressed
to Lord Pahnerston on the 27th March, 1841. The receipt of this note was acknowledged by Lord
Palmerston on the 2nd April; and Mr. Stevenson was informed that the subject was referred by his
Lordship to the Secretary of State for the Colonial Department.

<"On the 28th of the same month, Mr. Stevenson was further informed by Lord Palmerston t.hat
he had received a letter from the Colonial Departinent, acquainting his Lordship that Mr. Stevenson's
communication would be forwarded to Lord Falkland, with instructions to inquire into the
allegations contained therein, and to furnish a detailed report upon the subject. The undersigned
.does not find on the files of this Legation any fiuther communication from Lord Palmerston,
in reply te Mr. Stevenson's letter of the 27th Marcb, 1841; and lie believes that letter still remains
•m.answered.
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"In reference to the case of the 'Washington,' and those of a similar nature which have foimerly
occurred, the undersigned cannot but remark upon the impropriety of thé conduct of the Colonial
authorities in undertaking, without directions fron Her Majesty's Governxnent, to set up a new
construction of a Treaty between the United Stats and England, and i proceeding to act upon it by
the forcible seizare of American vessels.

" Sucli a summary procedure could. only be justified by a case of extreme necessity, and where
sone grave and impending mischief required to be averted without delay. Tò proceed to the capture
of vessels of a friendly Power, for taking a few fisi within limits alleged to bc forbidden, although
allowed by the express ternis of the Treaty, must be regarded as a very objectionable stretch of
provincial authority. The case is obviously one for the consideration of the two Governments, and in
which no disturbance of a right, exercised without question for fifty years fron the Treaty of 1783,
ought to be attempted by any subordinate authority. Even Her Majesty's Government, the under-
signed is convinced, would not proceed in such a case to violent measures of suppression, without
some understanding with the *Government of the United States, or, in the failure of an attempt tô
corne to an understanding, without due notice given of the course intended to be pursued.

"The undersigned need not urge upon Lord Aberdeen the desirableness of an authoritative
intervention, on the part of Her Majesty's Government, to put an end to the proceedings complained
of. The President of the United States entertains a confident expectation of an carly and equitable
adjustment of the difficulties which have been now for so long a time .under the consideration of Her
Majesty's Government. This expectation is the result of the President's reliance upon the sense of
justice of Her Majesty's Governnient, and the fact that, from the year 1818, the date of the Conven-
tion, until some years after the attempts of the provincial authorities to restrict the rights of American
vessels by Colonial legislation, a practical construction was given to the Ist Article of the Convention,
in accordance with the obvious purport of its terms, and settling its meaning as understood by the
United States.

" The undersigned avails hiiself of this opportunity to tender to Lord Aberdeen the assuance of
his distinguisled consideration."

LORD ABERDEEN TO MR. EVERETT, APRIL 15, 1844.

"Mr. Everett, in submuitting this case, does not cite the words of the Treaty, but states in general
terms that, by the Ist Article of the said Treaty, the United States renounce any liberty heretofore
enjoyed or clained by their inhabitants to take, dry, or cure fish on or within threc miles of any of the
coasts of Her Majesty's dominions in America. Upon reference, however, to the words of the Treaty,
it will be seen that American vessel have no right to fish, and indeed are expressly debarred from
fishing, in any bay on the coast of Nova Scotia.

"The words of the Treaty of October, 1818, Article I. run thus:
"' And, the United States hereby renounce for ever any liberty heretofore enjoyed or claimed by

the inhabitants thereof, to take, dry, or cure fish, on or witin thrce mnarine miles of any coasts, bays,
creeks, or harbours of His Britannic Majesty's dominions in America, not included within the above-
mnentioned liiits; that is, Newfoundland, Labrador, and other parts separate fromu Nova Scotia:
provided, however, that the Amuerican fishennen shall be adrnitted to enter such bays or harbours for the
purpose of shelter,' &c.

!" It is thus clearly provided that Anierican fishernen shall not take fish within three marine miles
of any bay of Nova Scotia, &c. If the Treaty was intended to stipulate simply that American fisher-
ien should not take fish within three miles of the coast of Nova Scotia, &c., there was no occasion for

using the word ' bay ' at ail. But the proviso at the end of the article shows that the word ' bay ' was
used designedly; for it is expressly stated in the proviso, that, under cartain circunstances, the
Amlerican fishermen nay enter bays; by which it is evidently meant that they may, under those
circumstances, pass the sea-line whicli forns the entrance of the bay. The undersigned apprehends
that this construction will be admitted by Mr. Everett."

"Mi, EvERETT TO LORD ADE1DEEN, MAY 25, 1844.

" The undersigned had renarked in his iote of the 10th August last, on the impropriety of the
conduct of the Colonial authorities il proceeding, in reference to a question of construction of a Treaty
pending between the two countries, to decide the question in their own favour, and, in virtue of that
decision, to order the capture of the vessels of a friendly State. A summary exercise of pow-er of this
kind, the undersigued is sure, would uever be resorted to by lier Majesty's Governmient, except in an
extreixe case, while a negotiation vas iii train on the point at issue. Sucli a procedure on Mhe part of
a local Colonial authority is, of course, highly objectionable; and the undersigned cannot but again
invite the attention of Lord Aberdeen to this view of the subject.

"With respect to the main question, of the riglit of Anerican vessels to fish within the acknow-
ledged limits of. the hay of Fundy, it is necessary, for a clear understanding of the case, t go back to
the Treaty of 1783.

"By this Treaty it was provided, that the citizens of the United States should be allowed 'to take
fisl of every kind on such part of the coast of Nevfôundland as British fishermen shall use, but not
to dry or cure the sane on that island; and also on the coasts, bays, aud creeks of all other of his
Britannic Majesty's dominions in Auerica: aud thtt the American fishermen shal have liberty to dry
and cure fisit in any of the unsettled bays, harbours, and creeks.of Nova Scotia, Magdalen Islands, and
Labrador, so long as the sanie shall remain unsettled; but so soon as the sane, or either of thein shall
be settled, it shall not be lawful for the said fishernien to dry or cure fish at suchi settleuient, without
a previous agreement for that purpose with the inhabitants, proprietors, or possessors of that ground.'
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'These privileges and conditions were, in reference to a country of which a considerable portion
was then unsettled, likely to be attended with differences of opinion as to what should, in the progress
of time, be accounted a settlement from which .American fishermen miight bc excluded. ,These
differences in fact arose ; and, by the year 1818, 'the state of things was so far chauged that Her
Majesty's Government thought it necessary, in negotiating the Convention of that year, entimly.to
except the province of Nova Scotia from the number of the places which might be frequented by
Americans, as being in part unsettled, and to provide that the fishermen of the United States should
not pursue their occupation within tbree miles of the shorc, bays, creeks, and harbours of that and
other' parts of Her Majesty's possessions similarly situated. The privilege reserved to American
fishermen by the Treaty.of 1783, of taking fisl in all waters, and drying them.on all the unsettled
portions of the coast of these possessions, was accordingly, by the Convention of 1818, restricted as
follows.:-

"' The United States hereby reuounce for ever any liberfy heretofore enjoyed or claimed by the
inhabitants thereof to take, diy, or cure fish on or vithin three marine miles of any of the coasts, bays,
creeks, or liarbours of His Britannic Majesty's dominions in America, not included within the above-
muentioned limits: provided, however, that the American fishernien shall be admitted te enter such
bays or barbours for the purpose of sheltering and repairing damages therein, of purchasing wood, and
of obtaining water, and for no other purpose whatever.'

"The existing doubt as te the construction of the provision arises from the fact that a broad ara
of the sea runs up to the north-east, between the provinces of New Brunswick and Nova Scotia. This
ara of the sea, being commonly called the Bay of Fundy, though not in reality possessing al the
characters usu'dly implied by the term 'bay,' has of late years been claimed by the provincial author-
ities of 'Nova Scotia to be included among 'the coasts, bays, creeks, and harbours' forbidden tô
American fishermen.

"An examination of the map is sufficient to show the doubtful nature of this construction. It
was notoriously the object of the Article of the Treaty in question to put an end to the difficulties
which had grown out of the operitions of the fisiermen from the United States, along the coasts and
upon the shores of the settled portions of the country; and, for that purpose, to remove their vessels to
a distance not exceeding three miles from the saine. ii estimating this distance, the undersigned
adndts it to be the intent of the Treaty, as it, is itself reasonable, to have regard to the general line of
the coast; and to consider its bays, creeks, and harbours-that is,the indentations usually so accounted
-as included withlin that liine. But the undersigned cannot admit it to be rensonable, instead of thus
following the general directions of the coast, to draw a line from the so*uth-westernnost point of
Nova Scotia to the termination of the north-eastern boundaiy betweev the United States and New
Brunswick ; and to consider the arims of the sea which will thus be eut off, and which cannot on that
line be less than sixty miles wide, as one of the bays on the coastP from whicih American vessels are
excluded. By this interpretation, the fishermen of the United States would. be shut out from the
waters distant,, not three, but tbirty miles from any part of the Colonial coast. The undersigned cannot
perceive that any assignable object of the restriction imposed by the Convention of 1818 on the fishing
privilege accorded to the citizens of the United States, by the Treaty of 1783, requires suci a latitude
of construction.

"It .is obvious, that, by the terns of the Trcaty, the fuithest distance to which fishing vessels of
the United States are obliged to hold themselves from the Colonial coasts and bays is three miles. But,
owing te the peculiar contiguration of these coasts, there is a succession of bays indenting the shores
both of New Brunswick and Nova Scotia, within any distance not less than three miles,-a privilege
from the enjoyment of wlich they will be wholly excluded,-i this part of the coast, if the broad arm
of the sea which flows ip between New Brunswick and Nova Scotia is itself to be considered one of the
forbidden bays..

"ILastly-,-and this consideration seems ta put the matter beyond doubt,-the construction set up
by Her Majesty's Colonial authorities would altogether nullify another and thot a nost important
stipulation of the Treaty, about which there is no controversy; viz., the privileges reserved to American
fishing vessels of taking shelter and repairing damages in the bays within which tbey are forbidden to
filh. There is, of course, no shelter nor means of repairing damages for a vessel entering the Bay of
Fiunîdv, in itself considered. It is necessary, before relief or succour of any kind cat be had, to traverse
that biroad arm of the sea, and reach the bays and harbours*(properly se called) which indent the coast,
and which are no doubt the bays and harbours referred to in the Convention of 1818. The privilege
of entering the latter in extreuity of weather, reserved by the Treaty, is of the utmiiost importance. It
enables the fisherman, wh6se equipage is always very slender,- that of the 'Washington' was four men
all told,-to pursue his laborious occupation with comparative safety, in the assurance thst, in one of
the sudden and dangerous changes of weather se frequent and so terrible on this iron-bound coast, lie

can take shelter in a izciqhblouring and friendly port. To forbid him te approach within thirty miles of
that port, except for shelter in extreniity of weather, is.to forbid him te resort there for. that purpose.
It is keeping him at such a distance at sea as wholly to destroy the value of the privilege expressly
reserved.

"In fact, it would follow, if the construction contended for by the British Colonial authorities
were sustained, that two entirely different limitations woiuld exist in reference t the riglt of shelter
reserved to American vessels on the shores of Rer Majesty's Colonial possessions. Tliey. would be
allowed to fisi within three miles of the place of shelter along the greater part of the coast; while, in
eference to the entire extent of shore within the Bay of Fundy, they would be wholly prohibited fron

fishing dong the coast, and would be kept at a distance of twenty or thirty miles from any place of
refuge lu case of extremity. There are certainly no obvious principles which render such a construction
probable."

In August 1S44, the Amnerican schooner "Argus" was seized while fishing off
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the coast of Cape Breton, under exactly siinilar circumstances with. the seizure of
the "Washington..

Mr. Everett, at the request of the United States' Government, called this
seizure to the notice of the Earl of- Aberdeen, and reiterates the arguments
previously used with reference to the " Washington :"

Mi. EvEnETT TO THE E.ut or ABERDEEN, OCTOBER 9, 1844.

" The iuidersigned; Envoy Extraordinary and Minister Plenipotentiary of the United States of
Anierica, bas the lonour to transmit to the Earl of Aberdeen, Ber Majesty's Principal Secretary of
State for Foreign Affairs, the accoumanying papers relating to the capture of au American fishing
vessel, the 'Argus,' by a Governracut cntter from iHalifax, the 'Sylph,' on the 6th July last.

"In addition to'the seizure of the vessel, lier late commander, as Lord Aberdeen will perceive froni
his deposition, complains of harslh treatnent on the part of the captors.

The grounds assignîed for the capture of this vessel are not stated with great distinctness. They
appear to be connected partly with the construction set up by Ier Majesty's provincial authorities in
America, that the line within which vessels of the United States are forbidden to iish is to be drawu
from leadland to headland, and not to follow the indentations of the coast; and partly with the regu-
lations establisbed by those authorities in consequence of the annexation of Cape Breton to Nova
Scotia.

"With respect to the former point, the undersigned deems it unnecessary, on this occasion,
to add anything to the observation contained in his note to Lord Aberdeen of the 25th of
May, on the subject of the limitations of the right secured to American fishing-vessels by the
Treaty of 1783 and the Convention of 1818, in reply to the note of bis Lordship of the 15th of
April on the saine subject. As far:as the capture of the 'Argus' vas inade under the sane autho-
rity of the Aet an1nexing Cape Breton to Nova Scotia, the undersigned would observe that lie is
inîder the impression that the question of the legality of that measure is still pending before the
Judicial Conunittee of Ber Majésty's lPrivy Council. It would be very doubtful whether rights
secured to American vessels under public compacts could, under any cireustances, be impaired by
aets of subscquent donestic legislatioai; but to proceed to capture Ainericit vessels in virtue of such
acts, while tlcir legality is drawn in question by the home Governnent, seens to be a measure as
unjust as it is harsh.

Without enilarging on these vievsof tiesubject, the udersigned would invite the attention of
the-Eari of Aberdeen to the severity and injustice which in other respects characterize the laws.aud
regulations adopted by Her Majesty's provincial authorities against the fisling-vessels of the United
States. Some of the provisions of the provincial law, in. refèrence to the seizures which it authorizes
of Aierican vessels. were pronounced, in a note of Mr. Stevenson tn Viscount Palierston, of tie
27th of Marci, 1841, to be '.violations of well-established principles of the common law of England,
and Of the principles of thie just laws'of well-civilized nations;' and this strong language was used by
Mr. Stevenson under the express instructions of his Governient.

"A denmand of security to defend the suit from persons so little able to furnish it as the captains
of small fishuig schooners, and so heavy that, in the language of the Consul at Halifax, 'it is generally
better to let the suit go by defiult,' must be regarded as a provision of this description. Others still
more oppressive are pointed ont in Mr. Stevenson's note above referred to, in reference to which the
undersigned finds himself obliged to repent the remnark made in his note to Lord Aberdeen of the 10th
of August; 1843, that lie believes it still remains unanswered.

"It is stated by the captain of the ' Argus' that the counander of the Nova Scotia schooner by
whicli lie wvas captured said that lie was within three miles of the line beyond whici, 'on their construc-
tion of the Treaty, we were a lawful prize, and that he seized us to settle the question.'

The undersigued again feels.it his duty, on behalf of his Government, formally to protest against
an act of this description. American essels of trifling size, and pursuing a branch of industry of the
most liarnless description, which, however beneficial to themselves, occasions no detriment to others
instead of 'being turned off the debateable fishing ground,-a remedy fully adequate to the alleged évil,
-are proceeded against as if engaged ii the most undoubted infractions of municipal law or the law
of 'nations, captured and sent into port, their crews deprived of thei' clothing aid personal effets, and
the vessels subjected'to a mode of pi'ocedure in the Courts which a iounts ini any'cases to confisca-
tion ; and this is done to settle the construction of a Treaty.

'«A courseso violent aind unnecessarily harsl would lie egarded by any Government as a just
cause of couplaint agaiist any othier with whom it might differ in the construction of a national coin-
pact. -But whien it is considered that these are the acts of a provincial Goverunent with whom that of
the-United Stâtes has and eanu have-no intercoui'se, and that they coiitinue'and are repeated whle the
UnitedýStateranîd Great Britain; the only parties to the Treaty the purport of whose provisions is**&l'ed
in. question, are amicably discussing the matter, .with every wish on both sides to bring it to a reason-
able settleient, tard Aberdecen will perceivé that it becones a subjct ofà complaint of the most serions

"As such, the undersigned is instructed again to bring it to Lord Aberdeen's notice, and ta express
the confident hope that suchmeasures of redress as the urgency of the case requires will, at the instance
of bis' Lordship, be. proniptly resorted to.'.

Marêh' 10, 1845, Lord Aberdeen writes to Mr. Everett, informing him that,
although the British Government still adhered to their previous construction of the
Treaty, and denied any riglit of. American fisherinen-to fish within three miles of a
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line drawn from headland to headland across the mouths of the bays on the Cana-
dian coast, yet the rule would be relaxed so far that Ainerican vessels would be
permitted to fish in the,Bay .of Fundy.at any part not less than three iil.es from
shore, and "provided they do not approach, except in the cases specified in the
Treaty bf 1818, within three miles of the.entrance of any bay on the coast of Nova
Scotia or New Brunswick."

Mr. Everett, March 25, 1845, thanks Lord Aberdeen for " the amicable disposi-
tion evinced bv Her Majésty's Govëromnent ;" but ho still maintains the American
construction ôf the Treatyi Éàiing that lie does this, not " for the sake of detracting
rrom të libërality eviied by Her Alajésty's Gbvernmétit in ièlaxing frdni what
thëy regàrd âs théir tight, bu't it wdtid be p1ácihçI his owmi Gciernniént in a false
position tò àedept as mere favur thàt 'o- Which they have so long and strenuously
contended às due to them from the Convention."

"In the case of the •Washington,' which formed the subject of the note of the ÜTndersigned of
the 25th of May, 1844, to which tlie présent cônimunication of Ioid Aberdeen is a reply, the capture
complained of was in the waters of the Bay of Fundy. The principal portion of the argument of the
Uildersigned was addressed to that part of the subject.

" In the case, however, of the ' Argus ;' which was treated in the note of the Undersigned of the
9th of October, the capturé 'ivà in the waters which wash thé north-eastern coast of Cape Breton,-b.
portion of the Atlantic Ocean iiitercepted, indeed, betiveen a straight liie draw'n from Cape North to
the northern head of Cow Bay, but possessing noue of the characters of a. bay (far less so than the Bay
of Fùndy), and not called a ' bay' on ariy map which the Undersigned bàs seen. The afàresaid line
is a degree of latitude in length; and, as far as ieliance can h placed on the only inaps.(English ones)
in the possession of the Undersigned on vhich this coast is distinctly laid down, it would exciude
vessels from fishing-grounds which might be thirty miles froni the shore.

t But if Her Majesty's provincial authorities are permitted to rgard as a 'ba ' any portion of the
sea which eau be cut off by . dbect line connectiing two points of the coast, however destitute in other
respects of the charactcr uauallfUmplied by that name, not only will the waters on thé north-eastern
coast of Cape Breton, but on inany other parts of the shores of the Anglo-American Dependenciés
where such exclusion lias not yet been thought of, be prohibited to American fishermen. In fact; the
waters 'vhich wash the entire sràth-eastern coast of Nbva Scotià, froin Cape Sable to Cape Canso, a
distance on a straight lue of ratIêt less than 300 miles, ivould in this way constitute a bay, friom which
the United States' fishermen wiv.ld be excluded. .

"The Undersigned, howeve-, forbears to dwell on this subjet ; being for from certain, on a com-
parison of all that is said in the' two notes of Lord Aberdeen of the 10th instant, as to the rélaxation
proposed by Her Majesty's Goveirf-<int, that. it is not intehded to embrace the waters of the north-
eastein oostà of Cape Breton, as well ris the Bay of Fuidy. 0

'The British colonial fishernen possess cdnsideiable adiantagés over those of thé United States.
The remoter fisheries of Newfoundland and Labrador are cnsiderably more accessiblé to the colonial
than to the United States' fishermen. The fishinggrounds on the coasts of New Brunswick and Nova
Scôtia, abounding in cod, mackerel, ànd herring, lie at the doorý of the former: he is therefôöe able to
pursue lis avocation in a smaller class of vessels, and requiiës a smaller outfit; he is able toe use the
net and thé seine'to great advantage in the small bay* and inlets alorig the cbast, friom which the flsher-
men of the United States, under any construction of thé Treatý, are excludcd.

" Al or nearly all the materials of shipbuilding-timber, iroh, coidage, and canvas-are cheaper in
the Colonies than in the United States; as are sait, hooks, and lines. There is also à great advantage
enjoyed by the former in reference to the supply of bait and cui-rig the flish. These and other câuses
haie enabled the colonial fishermen to drive those of the Unitéd States out of many foreigh niarkets,
and might do so at home but for the protection afforded by the duties.

" It may be added, that the highest duty on the kiids of fis that would be sent to American
market is less than a half-penny per pound, which cnnot do nioie tliani couiterbalance the numerous
adantages possessed by the colonial.

"The Undersigned supposes, though lie has nd partiéùla ihformation to thät effect, that equal or
higher dutiés exist in thé ColonieWto the imnportátion of fisli frboh thé Uriitëd States.

"The Undersigned requests the Earl of Aberden td accept thie assttiuice of his high considera-
tion."

On the same date, Mârch 25, 1845, Mr. Evërett writès to Mr.- Calhoün, report-
ing. the communication of Lord Aberdeen; ranting American fishermen permissioi
to fisli in the Bay of Fundy:

"You are aware that the construction of the Tst Article of the Convention bet.ween Great Britain
and the United States, of 1818, relative to the right of fishing in the waters of the Anglo-American
Dépeidencies, has long been in discussion between the two Goveruments. Instructions on this subject
were several times addressed by Mr. Forsyth to my predecessor, particularly n a despatch of the 20th
of February, 1841; which forned the basis of·an able and elaborate note front Mr. Stevenson to Lord
Palmerston of the 27tha of the following month. Mr. Stevenson's representations were acknowledged
and referred by the Colonial Office to the Prôòrincial Governuienit of Nova Scotiai, but no othér ariswer
was returned to them.

"The exclusion of Anerican Iislhermeon fromn the. waters. of thé Bay of ,Fdndy was the unist



prominent of the grievances complained of on behalif of the United States. Having received instrue-
tions from the Departinent in reference to tlie seizure of the ' Washington,' of New-uryport, for fishing
i the Bay of Fundy,'l iepresented the cne to oid Aberdeen in a. note of the 10th of August, 1843.

An answer was received to this ijote on the 15th of' April following, in whicli Lord Aberdeen confined
himself to -stating that, by the terms of the Convention, the citizens of the United States were not
allowed te fish within three miles of any bay upon the coast of the British American Colonies, and
could net, therefore, .b permitted to pursue their avocation .within the Bay of Fundy. I replied to
this note on the 25th of .May following, and endeavoured to show that it was the spirit and design of
the lst Article of the Convention of 1818 to reserve to the people of the United. States the right of
fishing within three miles of the coast. Some remarks on the state of the controversy at that time
vill be found in my despatch No.'130 of the 26th of May last.

" On the -9th of October last, in obedience to your instructions No. 105, I addressed a note to Lord
Aberdeen in reference to the case of the 'Argus,' of Portland, which was captured while fishing on
St. Anne's Bank, off the north-eastern coast of Cape Breton. The papers relative te this case left the
precise grounds of the seizure of the 'Argus' in some uncertainty. It was, however, sufficiently
apparent that they were, to some extent at least, similar to those for 'which 'the '.Washington' had been
captured.

"I received a few days since, and herewith transmit, a note from Lord Aberdeen, containing the
satisfactory intelligence that, after a reconsideration òf the subject, althouglh the Queen's Government
adhere te the construction of the Convention which they have always maintained, they have still come
to the determination of relaxing from it se far as to allow Aimerican fishermen to pursue their avoca-
tiens in the Bay of Fundy.

"I thought it proper, in replying to Lord Aberbeen's note, te recognize ini ample ternis the libeal
spirit evinced by Her Majesty's Government in r'elaxing from what they consider their right. At the
same time I felt myself bound to. say .that the United States could net accept as a mere favour what
they had always claimed as a matter of right, secured by the Treaty."

Mn. EvERETr TO MR. BUCLNAN, APRr, 23; 1845.

" With my despatch No. 278 of 25tli March I transmitted the note of Lord Aberdeen of the 10th
of March, communicating the important information that this Government bad come to the determi-
nation te concede to American fishernen the right of pursuing their occupation within the Bay of
Fandy. It was left somewhat uncertain by Lord A berdeen's note whether this concession vas intended
te be confined ta the Bay of Fundy, or to extend to other portions of the coast of the Anglo-American
possessions,.to which the principles contended for by the Government of the United States equally
apply, and particularly to the waters on he north-castern shores of Cape Breton where the 'Argus'
was captured. Iu my notes of the 25tlh ultime and 2nd instant, on the subject of the 'Washington'
and the 'Argus,' I was careful te point out to Lord Aberdecn that all the reasons for aditting the
right of Americans to -fish in the Bay- of Fundy apply to those -waters, 'and with superior force,
inasmuch as they are less landlocked than the Bay of Fundy, and te express the hope that the conces-
sion was meant te extend to them, whicli there was some reason te think, from the mode in which Lord
Aberdeen expressed himself, was the case.

" I received last evening the answer of bis Lordship, informing me that my two notes had been
referred to the Colonial Office, and that a final reply could not be returned till be should be made
acquainted with the result of that reference, and that, in the ineantime, the concession must be under-
stood to be limited to the Bay of Fundy.

" The merits of the question are so clear that I cannot but anticipate that the decision of the
Colonial Office. will be in favour of the liberal construction of the Convention. In the meantime I
beg leave te suggest that, in any public notice which may be given that the Bay of Fundy is hence-
forth open te American fishermen, it should be carefully stated that the extension of the same privilege
to the other great bays on the coast of the Anglo-Americàn dependencies is a matter of negotiaton
between the two Governments."

After an ineffectual attempt to induce the United States to conclude a Reci-
procity Treaty with the Britislh Provinces, Mr. Crampton gave notice to the Secre-
tary of State, Mr. Webster, July 5, 1852, that a force of war-steamers and sailing-
vessels was coming to the fishing-grounds to prevent encroachments.of vessels
belonging to citizens of the UJnited States on the fishing-grounds reserved to Great
Britain.

August 23, 1852, the Provincial Secretary issued a notice that " no American
fishing-vessels are entitled tq commercial privileges in provincial ports, but are
subject to forfeiture if found engaged in traffic. The colonial collectors have no,1.
authority to permit freight to be. landed from such vessels, which, under the
Convention; can only enter our ports 'for the pnrposes specified therein, and for
no other."

Under the clauses of the Conventiqn of February 8, 1853, the case of the
"Washington" came ·before t4e Joint Commission for. settlement of claims, in
London, and, on the disagreement of the.Commissioners, was decided by. the
'umpire, Mr. Joshua Bates, in favour of the United States, on the ground that, by
the construction of.the Treaty of 1818, the United States fishermen had the right to
fish in the Bay of Fundy andethe other bays of the coast of British North Americaq
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Provinces as long as they did not fish vithin three miles of the coast. Thc full text
of the decision is as follows, Vi..

Bates. Umpire:-

" The schooner ' Washington' was seized by the revenue schooner 'Julia,' Captain Darby, while
fishing in the Bay of' Fundy, ten miles fron the shore, on the 10th of May, 1843, on the charge * of
violating the Trcaty of 1818. *She was carried to Yarmouth, Nova Scotia, aud tiere decreed to be
forfeited to the Crown by Ithe Judge of the Vice-Adminlty Court, and, with ber stores, ordered to be
sold. The owners of the Wtashington ' claim for the value of the vessel :and appurtenances, outfits,
and daniages, 2,483 dollars, and for eleven. years' .interest, 1,638 dollars, amounting: together to
4,121 dollarn. By the recent Reciprocity Treaty, happily concluded betwecn. the United States and
Great Britain, there .neems no chance for any further dispute in regard to the lisheries.

" It is to be regretted that, in that Treaty, provision.was not made for settling a few small claims
of no importance iii a pecuntiary sense, which were then existing ; but, as they have not been'settled,
they are now broight before this Coninussiont.

The 'Washinîgtonî' fishing schooner was seized, as before st.ated, iii the Bay of Fundy, ten niles
fron the shore, off Annapolis, Nova Scotia.

It will be seen by the Treaty of 1783 betweenî Great Britain and the Unmited States that the
citizens of the latter, in comnion with the subjects of the former, enjoyed the riglit to take and -cre
lisli on the shores of all parts of Her Majesty's dominions in America, used by British fishermen ; but
not to dry fish on the Island of Ncwfoumiland, which ]ater privilege vas contined to the shores of
Nova Scotia, in the folowing words: 'And Amnerican fishermen shall have liberty to dry and cure fish
on any of thme unsettled bays, harbours, and creeks of Nova Sceotia; but, as soon as said shores shall
become settled, it shall not be lawful to dry o- cure fish at such Settlement, without a previous agreement
for that purpose with the inhabitants, proprietors, or possessors of the ground.

The Trcaty of 1818 contains the Iollowing stipulations in relation to the fishery. 'Whereas
differences have arisen respecting the liberty clafimed by the United States to take, dry, and cnre fish
on certain . harbours, and crccks of fHis Britannic Majesty's dominions in Awmcrica, it is agreed
that the inhabitants of the United States shall have, in conmon with the subjects of His Britannie
Majesty, the right to fish on certain portions of the southern, western, and uorthern coast of New-
foundland ; and, also. on the coasts, bays, harbours, and creeks fron Mounît TolV, on the southern coa;t
of Labrador, to ind througli the Straits of Belle Isle ; and thence, nîorthwardly, indefinitely along the
coasts: anîd that Anerican fishermeni shall have liberty to dry and cu-e fisih in au nf the unsettled
bays, harbours, and crecks of said described coasts, ntil the saie become settled, and the jiited
States renounce the liberty heretofore cnjoyed or claiied by the inhabitants thereof to take, dry, or cure
fislh on or within. three ?arinc miles of anuy of the coasts, bays, creeks, and harbours of Ris Britannxîie
Majesty's dominions in America, not inclided in the abnvementioned limiîits: Provided, however, that
the American lishermnen shall be admitted to enter such bays or harbours, for the purpose of shelter,
and of repairing danmages thereinî, of purchaîsig wood,nud of obtaining water, and for no other purpose
whatever. But they shall be tuder suchi restrictions as may be necessary to prevent their taking,
drying, or curi ng fisht therein, or in any other manner whatever abusing the privileges hereby reserved
for them.'

"The questioi turns, so far as relates to the Treatystipulations, on the ieaning given to the
word 'bays ' in the Treaty of 1783. By that Treaty, the Americans hiad no riglt to dry and cure fish
on the shores and bays of Newfoundland ; but they hîad that right on the shores, coasts, bays, harbours,
and cree.s of Nova Scotia ; and, as tbey must land to cure fish on the shores, bays, and creeks, they were
evidenitly admnitted to the shores of the bays, &c. By the Treaty of 1818, the saie right is granîted to
cure fish on the coasts, bays, &c, of Newfoundland; but the Americans relinquished that riglt, and
the right to fishi witin. thrce miles of the coasts, bays, &c. of Nova ,Scotia. T aking it for granted that
the framers of the Treaty intended tlat te word 'bay' or ' bays' should have the samne meaning ii
all cases, and no mcntion being made of headlands, there appears no doubt that the 'Wasbington,' in
tishing ten miles from the shore, violated no stipidations of the Treaty.

"It was mrged on behalf of the Britishi Government, that by 'coasts,' 'bays,' &c., is understood an
inmaginarv line drawn along the coast. froni headland.to headland, and that the jurisdiction of Hei.
Majesty extends three marine miles outside of this line ; thus closing al the bays on the coast orshore,
and that great body of water called the Bay of Fundy, against Americans and others, making the latter
a British bay. This doctrine of the headlands is new; and hias received a proper limit in the Conven-
tion between France and Gieat Britian of 2nd of August, -1839 ;* in which 'it is agreed that the
distance of three muilés, fixed as the general limit for the exclusive right of fishery upon the coasts of
the two countries, shall, with respect to bays the mouths of which do not exceed ten miles in width,
be measured from a straight line drawn from headland to headland.'

"The Bay of Fundy is front 65 to 75 miles vide, and 130 to 140 miles long; it bas several bays
on its coast; thus the word 'hay,' as- applied to this great body of water, has the sanie meaning as that
applied to the Bay of Biscay, the Bay of Bengal, over which no nation can have the right to assume
sovereignty. One-of the headlands«of the:Bay-of Fundy is in the United States, and. ships bound to
Passamaquoddy must sail through a large space of it. The islands of Giand Manan (1h-itish) and
Little Manan (Americani) are situated nearly on a line from headland to leadland. These islands; as
represented in all geographies, are situated in the Atlantie Ocean. The conclusion.is. therefore dn.·mv
mind irresistible, that the Bay of Fuîndy is not a British bay, nor a bay within the meaninîg of the
word as used in the Treaties of 1'183 and 1818.

* This Convention between Fratie and Great Britain extended the hcadland doctrine to b•ys ten iniles wide; tlhu. going
beyond the general rule. of international law, according to which no' bays are' treated as within the terrirorial jurisdiction of a State
whicl are more than six niles %ide on a ctraight line me urcd fron one headland to the nther.



118

" The owvners of the ' Washiugton,' or their legal reprosentatives, are therefore entitled to compen-
sLtion ; and are hereby awarded, not the amount of their claim (which is exceesive), but the stmi of
31,000 dollars due on the 15th of January, 1855."

The intention of the framers of the Convention of 18L8 appears from a letter of
Mr. Richard Rush, one of its negotiators, to the Secretary of State, July 18, 1853,
referring to that instrument:-" In signing it we bclie'ed that we retained the
right of fishing in the sea, whether called a bay, gulf, or by whatever term desig-
nated, that washed any part of the coast of the British North American Provinces,
with the simple exception that we did not come within a marine league of the shore.
We inserted the clause of renunciation. The British Plenipotentiaries did not
desire it.

The conclusion of the Reciprocity Treaty, June 5, 1854, rendered controversy
of no importance, and disposed of all the other questions, for the time being.
During the tine when this Treaty was in force no complaints of any kind were
made by the Canadians, who were fully satisfied that the benefits derived from
the Treaty were far more valuable than any loss they received from the using of
their inshore fisheries by the Americans. The United States, however, perceiving
that the value of the fisheries did not equal* the loss of revenue from the duties
on Canadian goods inported into the United States, and that the Canadian fisher-
men, byI their nearness to the fishing-grounds and the cheapness of labour and
materials for building boats in the provinces, rendered unprofitable the prose-
cution of the fisheries by the Anericans, gave notice, Mar.ch 17, 1865, to
abrogate the Treaty in one year from the time of the notice.

A prit 12, 186C, the following instructions for the guidance of the naval officers
on the coast of the Nordh American Provinces were sent froin the Secretary of State
for the Cslonies to the Lords of the Adniralty :-

"ven Ieforle the conclusion of the Reciprocity Treaty, Her Majesty's Governinent had consented
to forego the exerci.e of its strict right to exclule Americn fishternen from the Bay of Fundy; and they
are of opinion tiat, duriug the present season, that righlt should not be exercised in the body of the
ßay of Fimndy; snd sthat Anerican fishermen should not be interfered with, either by notice or other-
wise, uniles they tie found within three miles of tie shore, or within three miles of a line drawn
across the muouitih of a bay or creek which is less than ten geographical miles in width, in conformity
vith the arranflIgseiit made with France ii 1839.

"ler' [a.jesty's Government do not desire that the prohibition to enter British bays should be
generally insisted upon, except when there is reason to apprehend some substantial invasion of British
rights. And, in particular, they do not desire Amierican vessels to be prevented froma navigating the
Gut of Canso, froin which Her Majesty's Government are advised they may lawfully be excluded, unless
it shall appear that this permission is used to the injury of colonial fishermen, or for other improper
objects."

The Canadian Government then resorted to the system of issuing licences
permitting American fishermen to fish in the inshore fisheries. The number of
licenses taken out the first year, 1866, was 354, at 50 cents per ton. The license
fee for the next year was 1 dollar per ton ; and the number of licenses diminished
to 281. ln 1868, the license fee was raised to 2 dollars per ton, and only 56 licenses
were taken out. In 1869, only 25 licenses were taken out.

ln 1870, the Canadian Government, having decided to issue no more licensés to
foreign fishermen, the following correspondence ensued between the two Govern-
ments

Mn. Fisri To Mu. T1IORNTON, APRIL 1, 1870.

"Information has reached this Department to the effect that it was announced, on behalf of the
Canadian Minister, in the Parliament of the Dominion of Canada, on the 9th ultimo, that it was the
intention of the Government to issue no more licenses to foreign fishermen; and that they were taking
every step possible to protect their fisheries."

MR. THORNToN TO MR. FIsn, APRIL 2, 1870.

" In reply to your note of yesterday's date, I have the honour to inform you that, althoùgh I am
aware of the announcement recently made·by the Canadian Government of their intention to .-issue on
more licenses to foreign fibhermen, I have received no official information to that efféct from. the
Governor-General of Canada."

MR. Fisa To MR. THoRNToN, APRIL 21, 1870.

I hiave the honour to acknowledge the receipt of your note of the 14th instant. I must invite
youm atteution, and that of Her Majesty's authorities, to the first paragraph. of the Order in Conuncil of
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the 8th of January last, as quoted in the memorandum of the Prime Minister of the Dominion of
Canada, accompanying the despatelh of his Excellency the Governor-General; which paragraph is in the
following ]ansmge, to wit, ' Thiat the system of granting fishing license to foreigin yessels, under the
Act 31 Vict., c. 61, be discontinued, and 171t 7enceforthl. all .foreign fishcrncn bc pr'crcntcd from fshing
in the waters of Canada. The words underscored seem to contenplate an interference with. rights
guaranteed to the United States under the first Article of the Treaty of 1818, which secures to
American fishermien the right of fishing in certain waters which were undeistood to be clainied at
present as belonging to Canada."

Mn. TiioRNToN TO MR. Fisii, APRIL 22, 1870.

"I am forwarding a copy of your note to the Governor-General of Canada; but, in the meantime,
I beg you will allow me to express ny conviction that there was not the slightest intention, in issuing
the above-nicntioned order, to abridge citizens of the United States of any of the rights to which
they are entitled by the Treaty of October 20, 1818, and which are tacitly acknowledged in the Cana-
dian Law of May 22, 1868, a copy of which I had the honour to forward to you in my note of the
14th instant."

M. TIoRNTON To Mn. Fisn, MAY 26, 1870.

"I have the honour to enclose, for the information of the Goverhment of the United States, copies
of letters. which have been addressed by the Admiralty to Vice-Admiral George G. Wellesley, coin-
manding Her Majesty's naval forces on the North American and West Indies station, and of a letter
from the Colonial Department to the Foreign Office, from which you will see the nature of the instruc-
tions to be given to ler Majesty's and the Canadian officers, vho vill be employed in maintaining
order. at the fisheries ih the neighbourhood of the coasts of Canada."

MR. ROGERS TO THE SFClIETARY OF THE ADINRALTY, APRIL 30, 1870.

"In ]Mr. Secretary Cardwell's letter to the Lords Commissioners of the Admiralty of the 12th
of April, 1866, it was stated that American vessels should not be seized for violating the Canadian
fishing laws, 'except after wilful and persevering neglect of the warnings which they may have
received; and, in case it should become necessary to proceed to forfeiLure, cases should, if possible, be
selected for that extremne step in which the offence has been comnitted within three miles of the
land.

" The Canadian Government has recently determined, with the concurrence of Her Majesty's
Ministers, to increase the stringency of the existing practice of dispensing witli the warnings hitherto
given, and seizing at once any vessel detected in violating the law.

"In view of this change, and of the questions to which it may give rise, I an directed by Lord
Granville to request that you will move their Lordships to instruct the officers of Her Majesty's ships
employed in the protection of the fisheries, that they are not to seize any vessel, unless it is evident
and eau be clearly proved that the offence of fishing has been committed, and the vessel itself captured
within three miles of land."

May 14, 1870, the following instructions as to the. jurisdiction were given by
Mr. Peter Mitchell, Minister of Marine and Fisheries, to the officer in command of
the Government vessels enrgaged in the protection of the Fisheries:

"The limits within which you will, if necessary, exercise the power to exclude United States'
fishermen, or to detain American fishing vessels or boats, are for the present to be exceptional. Diffi-
culties have arisen in former tinies with respect to the question, 'whether the exclusive limits should
be measured on lines drawn parallel everywhere to the coast, and describing its sinuosities, or on lines
produced from headland to headland across the entrances of bays,.creeks, or harbours. Her Majesty's
Government are clearly of opinion that, by the Convention of 1818, the United States 'have renounced
the right of fishing, not ouly within three miles of the Colonial shores, but within three miles of a une
drawn across *the mouth of any British bay or creek. It is, however, the wish of Her Majesty's
Government neither to concede, nor for the present to enforce, any rights in this respect 'which are in
their nature open to any serious question. Until further instructed, therefore, you will not interfere
*ith any American fishermen, unless found within three miles of the shore, or witlin threc mil(. of a
Zinc drawn across the mouth of a bay or creck whichi is less than (en gcographicgl miles in width. In the
case of any other bay-as the Bay of Chaleurs, for example-you will not admit any United- States'
fishing vessel or boat, or any American fishermen, inside of a line drawn across at that part of such
bay wkere its width does not cxceed tcn miles."-Sessional Papers, No. 12, 1871.

This re-assertion or the headland doctrine did not seem to meet the approval
of the Home Government. June 6, 1870, Lord Granville telegraphs to the Gover-.
nor-General, " Her Majesty's Government hopes that the United States' fishermen
will not be for the present prevented from fishing, except within three miles of land,
or in bays which are less than six miles broad at the nouth."

In consequence of this telegram, on June 27, 1870, Mr. Mitchell gives to the
commanders of the Government vessels new instructions, as follows:-
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" The limits within which you will; if necessary,.exercise the pawer to exclude United States'
fishermen, or to detain Americau fishing vessels or boats, are -for thé present to be exceptional.
Difficulties have arisen in former times with respect to the question, whether the exclusive limits
should be measured on lines drawn parallel ev.rywhere to the coast and describing its sinuosities, or
on lines pro:luced fron headland to headland acro.s the entrances of bays, creeks, or hiarbours. Her
Majesty's Government are clearly of opinion that, by the Convention of 1818, the United States have
renounced the right of fishing, not only within three miles of 'th'è Colonial sh'ores, but ivithiii three
miles of a line drawn across the mouth of any British bay or creek. It is, however, the vish of Her
Majesty's Governinent neither to concede, nor for the present to enforce, any rights in this respect
which are in their natùre open to auy serious question. Until further instructed, therefore, you will
not interfère *ith any Americar fisherrien, unless found within Lhrea miles of the shore, or within
three niles of a lino draivn across the iiouth of a bay or creek, which, though in parM more than six
miles widc, is less than six gcograp7ical miles in width at ils mouth. In the case of any other bay-as
Bay des Chaleurs, for example--you will not interfere with any United States' fishing vessel or boat,
or any American fishermen, idess they are fouid within three miles of the. s/wre."

The true doctrine on the subject is laid down by the Government of Great
Britain in a " Memorandum from the Foreign Office respecting a Commission to
settle the limits of the right of exclisive fishery on the coast of Briitish North
America." (Sessional Papers 7 to 19, vol. ii., No. 4, 1871.)

"The right of Great Britain to exclude American fishermeu from waters withiii threc miles of the
coast is unamhiguous, and, it is believed, uncontested. But there appeared to be some doubt what are
the ivaters described as ivithin three miles of bays, creeks, and harbours. When a bay is less than six
rùiles broad, its waters are within the three milese linit, and, therefore. clearly withùi the meaniiig of
the Treaty; but, when it is udre than that breadthi, the question arises whether it is a bay of Her
Britannic Majesty's dominions. This is a question which has to be consideied in each particular case
with regard to international laws aud ušage. When such a bay, &c., is not a ba. of Her Majesty's
dominions, the Anericúi fisherinen ivill be entitled to fisl in it, except within three miles of the
' coast;' w%.hen it is a bay of Her Majesty's domrinions, they will not be entitled to fish within three
miles of it-that is to say, it is presumed, wvthin three miles of a lne drawn fromn beadland to
beadland."

The foregoing statemei; is aceepted as an accurate and satisfactory defifition
of the rights of the two Governments under the provisions of the Convention of 1818.
The question is, What are bays of Her Majesty's dominions?

On this subject we will examine the authorities.
The latest and most authoritative expositions of the law of England as to what

are territorial waters, and as to the extent of jurisdiction, for any purposes, beyond
low-water mark, will be found in the case of the " Franconia," decided in Novembei-,
1876, before ail the Judges of England. Quecn v. Keyn, L. R., 2 Exch. Div. 63.

The opinions of the different Judges are a repertory of nearly.all the learning,
ancient and modern, English, American, and Continental, which could be colleéted
from treatises and reports. The immediate question did not relate to headlands,
but was whether the criminal jurisdiction of England4extended to a crime con-
nitted by a foreigne-r on a fo-eign vessel, within three miles of the English
coast.

The case is remarkable for the unanimous and emphatie repudiation, by ail the
Judges, of former English claims of juîrisdiction or sovereignty over portions of
the sea. All of the opinions should be read and studied by whoever desires to
master the subject.

A few citations are subjoined. Sir Robert Phillimoré sas:-

«Whatever may have been the clàims asserted by nations, in times pat, and perhaps no nation
las been more extravagant than England in this matter, it is at the present time an unquestionable
proposition of international jurisprudence, that the high seas are of right navigable by the sliips of al
States.....

"hie question as to dominion over portions of the seas enclošed within lieadlands or contiguous
shores, stch as the King's Chambers, is not now under consideration. It is enough to say that, within
this term ' territory,' are ceitainly comprised the ports and harbours, and the pac'è between the flux
and reflux of tide, or the land up to the furthest point at which the Lido recedes.

•"With respect to the second question, the distance to which the tehitorial vwaters exteni, it
appears, on an examination of the authorities, that the distance has va-ied (setting aside even .mnre
extravagant claims) from dne huxîndred to three miles, the piesent limit.....•

"The sound conclusions which result from the investigations of the, authorities wbich havé been
referrëd to appear to me to be these:-

The consnsus of civilized, independent States, has recognized a mri'time extensqion <f frontier te
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the distance of three miles frora low-water mark, because such a frontier or belt of water is .necessary
for the defence and security of the adjacent State.

" It is for the attainment of these particular objects that a dominion has beeu granted over this
portion of the high sens."

Lindley, J., expressed himself as follows:

"The controversy between Grotius, in his * Mare Liberui,' and Selden, in his 'Mare Clausui,
has been observed upon by almost every writer on international law since their day, and the result lias
been that, whilst the extravagant propositions contended for by each of these celebrated men have been
long ago exploded, it appears to ne to be now agreed, by the most esteemed writers on international
law, that, subject to the right of all ships frecly to navigate the high seas, every Stite has full power
te enact and enferce what iaws it thinks proper, for the preservation of peace and the protection of' its
own interests, over those parts of the high seas which adjoin its own coasts and are within thrce miles
thereof; but that beyond this limit, or. it all events, beyond the reach of artillery on its own coasts, ne
State bas any power to legislate, save over subjects und over persons on board ships carrying its
flag.

"It is conceded that, even in time of peace, the territoriality of a foreign merchant ship, vithin
three miles of the coast of any State, does not exempt that ship or its crew from the operation of those
laws of that State which relate te its revenue or fisieries."

Grove, J.

"The proposition, that a belt or zone of three miles of sea surrounding or washing the shores of a
nation-what is terined 'territorial water '-is the property of that nation, as a river flowiug through
its land would bc, or, if' not property, is subject to its .jurisdiction and law, is not in its termis of ancient
date; but this defined limit, se far at least as a maritime country like England is conicerned, is rather
a restriction thnn an enlargement of its earlier clais, which were at one time sought to be extended
te a general dominion on the sea, and subsequently over the channels between it and other countries,
or, as they were termed, ' the narrow seas.> The origin of ic three mile zone appears undoubted. It
vas an assumed limit te the range of canon-an assumed distance at vhich a nation was supposed

able te exercise dominion from the shore."

"Tie principal authorities may be conven iently arranged as follows
"1. Those who airm the riglit, in w'hat are generally termed 'territorial waters,' to extend

at least te the distance at which it can be comnmanded froni the shore, or as fur as aris can
protect it.

"2. Those who, assigning the. sane origin to the right, recognized it as being fixed at a marine
league, or three geographical miles from the shore.

"3. Those who affirm the right te be absolute and the sanie as over an inland lake, or (allowing for
the difference of the subject-matter) as over the land itself.

"4. Those who regard the right as qualified: and the main, if not only qualification that seemus
to me fairly deducible from the authorities is, that there is a right of transit or passage, and, as
incident thereto, possibly a right of auchorage when safety or convenience of navigation requires it, in
the territorial waters, for foreign ships.

"Puffendorf, Bynkershoek, Casaregis, Mozer, Azuui, Klüber, Wheatou, Hautefeuille, and Kalten-
born. though net all placiug the limit of territorial jurisdiction at the saie distance from the sior'e,
noue of them fix it at a smaller djstance thau a cannon-shot, or as far off as arins can cormand it.
They also give no qualification te the jurisdiction, but seem te regard it as if (having regard to the
difference of land and water) it were an absolute territorial possession. Chancellor Kent seems also te
recogize an exclusive dominion. Hautefeuille 5jgaks of the power of a nation to exclude others
fron the parts of the sea which wasl its territory, and te punish then for infraction of' its laws, and
this as if it were dealing with its land dominion.

" Wieatcn, Calve, Halleck, Massev, Bishop, and Manning give the limait as a marine league, or three
miles. Heffter mentions this liait, but says it may be extended. Ortolan, Culvo, and Massé put the
right as one of jurisdiction, and net of property; but (o net limit it further than that the former
writer says that the laws of police and surety are there obligatory, and Massé also vrites of police
jurisdiction. Bluntschli says the territorial waters are subject te the military and police authorities of
the place. Ftustin lelie speaks of crimes in these waters comuing within the jurisdiction of the
tribunals of- the land te which they belong. Unless these words, ' militaly, police, and surety,' be
taken te impose a limit, ne limit te the jurisdiction of a country over its territorial waters, beyoid a
right of passage for foreign ships, is mentioned;.as far as I could gather from the nîumerouc authorities
cited; except by Mr. Manning, who contines iL (though net by vords expressly niegativing other
rights) te fisheries, customs,' harbours, lighthouses, dues, and protection of territory during war.
Grotius, Ortolan, Bluntschli, Schmaltz, and Massé consider there is a right of peaceable passage for the
ships of other nations; and Vattel says that it is the duty of nations te permit this, but seems to
think tbt, as a matter of absolute rigit. they nay prohibit it.

"Such are the conclusions of the principal publicists, most of whom are of very high authority
on questions of international law.

The result of them is te show that, as iii the case of many other rights, a territorial jurisdiction
over a neighbouring belt of sea lad iLs origin in xiglt, its limits being at first doubtful and contested;
but ultimately, by a concession or couity of nations, it became fixed at what w'as for a long timre the
supposed range of a cannon-shot, viz., three miles' distance.
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"li addition to the anthority of. the publicists, this three .mile. .range, if not expressly
recognized as an absolute bouiidary by international law, is yet fixed. on, apparently.withoutdfspute,
An. Acts of Parliament,. in. Treaties, and- in .judgments of Courts' of ai/ in this country an'd
A21meria." . .... .r.. . ..

4

Brett, J., uses the following language

"What are the limits of the realm should, in generl, be declared.by Parliament. .Rs declaratiou
vould be conclusive, either as authority or evidence. But, in this case of the open ea, theie is no

such declaration; and the question is in this case necessarily left to the judges, and to be deterinidned
on other evidence. or authority. Such evidenée night have consisted of proof .of a continuous' public
claim by the Crown of England,.enforced, wien practicable, by rrms, but not consented to by othdr
nations. I should iave considered such proof sufficient for English Judges. Il Exigland, it cannot be
admitted that the limits of England depend on the consent of any otier nation. But. no sàch
evidence was offered. The only evidetice suggested in tis case is - thit, by law of .nations, every
country bordered by the sea is to lie held to Lave, as part of its territory (meaning thereby a territory
in which its law is paramount and exclusive), the thrce miles of open sea next to its coast; aid, there-
fore, that England, among others, bas such territoiy. The question on both sides lias., been made tu
depend on whether sucl is or is not proved to he the law of nations.

" I cannot but tlink, therefore, that substanthafly al] the foreigi jurists are in accord in.assserting
that, by the commou consent of all rnatious, each whicl is bordered by*an open sea bas' over three
adjacent miles of it a territorial right. And the seuse in wbicl they all ise that terni seeis to me to
be fully explained by Vattel (lib. i. c. 18, § 205). He says:-

'Lorsqu'une natiou s'empare d'un pays qui n'appartient encole à personie, elle est* censde y
occuper l'Empire, ou la souveraineté, en même temps que le domaine. Tout l'espace dans lequel une
nation étend son Empire forme le ressort de sa juridiction, et s'appelle son territoire.' At lib. ii:§ 84:

'Empire, uni au domaine, établit la juridiction de la nation dans le pays qii lui appartient, dans son
territoire.

"This seens plain: sovereignty and dominion necessarily give or import jurisdiction, and do so
broughout the territory.

" Applying this to the territorial sen, at lib. i. c. 23, § 295, lie says
Quand une nation s'empare de certaines parties le la mer, elle y occupe l'Empire aussi bien que

le domaine, &c. Ces parties de la mer sont de la juridiction du territoire le la natiou. Le Souverain
y command ; il y donne des.lois, et peut repriner ceux qui les violent; en un mot, il y a tous les mêmes
droits qui lui appartien'nent sur la terre,' &c.

" It seems to me that tids is, in reality, a f air represeutation of the accord or agreement of sulstan-
tially all the foreign writers ou international law ; and that they aill agree iii asserting that, bythe
consent of all nations, each which is bordered by open sea bas a riglt oversuch adjacent sea as a terri-
torial sea-that is to say, as a part of its territory; and that they all rmean thereby to assert' that. it
follows, as a consequence of such sea heing a part of its territory, that eaci 'ucl nation has, in genéral,
the same right to legislate and to enforce its legislation over that part of the sea as it bas over its.larnd
tentory.

".Considering the authorities I have cited, the ternis used by theut-wholly inconsistent, as ià
seems to me, with the idea that the adjacent country bas no property, no dominion, no sovereiguty, 110
territorial right,-and, considering the necessary ioundation of the admitted rights and duties of the
adjacent country as to neutrality, which have always been made to depend on a 'riglt and duty as to
its territory-I am of opinion that it is proved that, by the law of nations, mnadé by the tacit consent
of. substautially al nations, the open sea within three miles of the *coast is a part -of the adjicent
nation, as much and as completely as if it were land, and a part of the territory of such nation. ' By the
saie evidence which proves this proposition, it is equally proved that every nation~which possesses this
water territory lias agreed with al other nations that all shall have the right of free naivigatiotopass
through such water territory, if such navigation be with an innocent or harnless intent or purpose.
The right of free navigation cannot, according to ordinary principles, be withdrawn 'without conummn
consent; but it by no means derogates from the sovereigu authority, over ail its territory, of' the State
whicl has agreed to grant this liberty, or easement, or right, to ail the world."

Lord Chief Justice Cockburn delivered the Judgment of the Court, from which
the following passages are extracted

"lBy the old corimon law of England, every oflence vas triable in the couinty only in vhich it had
becu conmitted.; as, from that county alone, the ' pais, as it was termed -in other words, the jurors by
whom the fact wavsto be ascertaued-could cone. But only so much of the land of the outer coast as
was uncovered by the sea was held to be within the body'of the adjoining couty. If ai offence -was
connitted in a bay, gulf, or estuary, inter fauces terr, the common law could-deal with it, because the
parts of the sea so circumstanced were held to be withiu the body.of 'the adjacent coîunty or counties ;
but, along the coast, on'the external sea, the juirisdiction of the comion law extended no further that
to low-water mark." . . • .

"The jurisdiction of the Admiral, howiever hurgely asserted in .theory in ancient times, being
abaudoned as untenable, it becones necessary for the Counsel for the Crown to have recouse to a
doctrine.of comparutively moderti growth, niuiiely, that a belt of, sea, to a distance of three miles frou
the èoast, thougih so far a portion of the high seas as to be still within the jurisdiction of the Admiral,
is part of the territory of thé realm, so as to iake a foreigner in a foîcign ship, within such bolt, though
on a voyage to a foreign port, subject to our -law, which it is clear lie would niot be ol.sthe high sea
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beyond such limit. It is necessary to keep the old assertion of jurisdiction and that of to-day essei-
tially distinct; and it should be borne in mind that it is because all proof of the actual exercise of any
jurisdiction by the Admirail over foreigners in the narrow seas totally fails, that it becomes necessary to
give to the three-mile zone the character of territory, in order to make good the assertion of jurisdiction
over the foreigner therein.

"Now, it may be asserted, without fear of contradiction, that the position that the sea within the
belt or zone of three miles from the shore, as distinguished from the'rest of the open sea, forms part of
the reahm or territory of the Crown, is a doctrine unknown to the ancient law of England, and which lias
never yet received the sanction of an English criminal court of justice. It is true that, from an carly period
the Kings of England, possessing more ships than their opposite neighbours, and being thence able to
swéep the Channel, asserted the rigit of sovereignty over the narrow seas, as appears from the com-
missions issued in the fourteenth century, of which examples are given in the 4th Institute, in the
chapter on the Court of Adimiralty, and others are to be found in Selden's 'Mare Clausum,' book 2. At
a later period, still more extravagant pretensions were advanced. Selden does not scruple to assert the
sovereignty of the Ring of England over the sea as far as the shores of Norway, in whicI lie is upheld
by Lord Hale, in his treatise 'De Jure Maris.' (Hargrave's lLaw.Tracts, p. 10.)

"Al these vain and extravagant pretensions have long since given way to thLe influence of reason
and common sense. If, indeed, the sovereignty thus asserted hiad a real existence, and could now be
maintained, it would, of course, independently of any questions as to the three-mile zone, be conclusive
of the present case. But the claim to such sovereignty, at ail times unfounded, lias long since been
abandoned. No one would now dreani of asserting that the Sovereign of these realms bas any greater
right over the surounding sens than the, Sovereigns on the opposite shores; or that it is the especial
duty and privilege of the Queen of Great Britain to keep the peace in these sens, or that the Court of
Admiralty could try a foreigner for an offence conmitted in a foreign vessel in all parts of the
Channe."

"The concmsus of jurists, w1hich bas been so mucli insisted on as authority, is perfectly unanimous
as to the non-existence of any such jurisdiction. Indeed, it is because this claim of sovereignty is
admitted to be untenable that it bas been found necessary to resort to the theory of the three-mile zone.
It is in vain, thei ture, that the ancient assertion of sovereignty over the narrow sens is invoked to give
countenance to the rule now souglit to be established, of jurisdiction over the three-mile zone. If this
rule is to prevail, it niust be on altogether different grouids. To invoke as its foundation, or in its
support, an assertion of sovereignty, vhich, for all practical purposes, is, and always bas been, idle
and unfounded, and the invalidity of which renders it necessary to have recourse to the new
doctrine, involves an inconsistency on vhicih it would be superfluous to dwell. I must confess
mnyself unable to comprehend how, vhen the ancient doctrine as to sovereignty over the narrow sens
is adduced, its operation can be confined to the three-mile zone. If the argument is good for any-
thing, it must"apply to the whole of the surrounding sens. But the counsel for the Crown evidently
shink from applying it to this extent. Such a pretension would not be admitted or endured by
foreign nations. That it is out of this extravagant assertion of sovereignty that the doctrine of the
three-mile jurisdiction, asserted on the part of the Crowu, and which, the older claim being neèessarily
abandoned, ive are now called upon to consider, bas sprung up, I readily admit."

"From the review of these authorities, we arrive at the following results. There can be no doubt
that the suggestion of Bynkershoek, that the sea suiTonding the coast to the extent of cannon-range should
be treated as belonging to the State owning the coast, lias, vit-h but veiy few exceptions, been accepted
and adopted by the publicists who have followed him during the last two centuries. But it is equally
clear, that, in the practical application of the rule in respect of the particular of distance, as also in the
still more essential particular of the character and degree-of sovereignty and dominion to be exercised,
great difference of opinion and uncertainty have prevailed, and still continue to exist.

"As regards distance, while the majority of authors have adhered to the three-mile zone, others,
like M. Ortolan and Mr. Halleck, applying witlh greater consistency the principle on which the wiole
doctrine rest, insist on extending the distance to the moder range of cannon-in other words,
doubling it. This difference of opinion may be of little practical importance in the present instance,
inasmuch as the place at which the offence occurred was within the lesser distance; but it is, neverthe-
less, not immaterial, as showing lov unsettled this doctrine still is. The question of sovereignty, on
the other hand, is all-important. And here we have every shade of opinion.

" One set of writers-as, for instance, M Hautefeuille-ascribe to the State territorial property and
sovereignty over the three miles of sea, to the extent of the right of excluding the slips of all other
nations, even for the purpose of passage,-a doctrine flowing immediately from the principle of territorial
property, but which is too ionstrous to be admitted. Another set concede territorial property and
sovereignty, but make it subject to the right of other nations to use these waters for the purpose of
navigation. Others again, like M. Ortolan and M. Calvo, deny any right of territorial property, but
concede 'jurisdiction;' by which I understand themu to mean the power of applying the law, applicable
to persons dn the land, to all who are within the territorial water, and the power of legislating in
respect of it, so as to bind every one who comes within the jurisdiction, whether subjects or foreigners.
Somne, like M. Ortolan, would confine this jurisdiction .o purposes of ' safety and police;' bywliclh 1
should be disposed to understand measures for the protection of the territory, and for the regulation of
the navigation and the use of harbours and roadsteads, and the maintainance of order among the
shipping thercin, rather tlan the general application of the criminal law.

"Other authors-for instance, Mr. Manniiig-would restrict the jurisdiction to certain specified
purposes in which the local State lias an imniediate interest; namely, the protection of its revenue and
fisheries, the exacting of harbouîr and light dues, and the protection of its coasts in time of war.

"Sonie of these authors-for instance, Professor Bluntschli-mnake a mnost important distinction
between a commornrt and a passing ship. According to this author, while the commorant ship is liable
to the local jurisdiction only ini matters of 'nmilitary and police regulations made for Lte..safety of the
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territory and population of the coast,' none of these writers, it should bc noted, discuss the question
whether, or go the length of asserting that, a foreigner in a foreign ship, using the waters in question
for the purpose of navigation solely, on its way to another country, is liable to the criminal law of the
adjoining country for an offence committed on board."

To those vho assert that, to the extent of thrce miles from the coast, the sea forms part of the
realm of England, the question may well be put, Wheu did it become so ? Was it so from the
beginning ? It certainly was not deemed to be so as to a three-mile zone, any more than as to the rest
of the high seas, at the time the Statutes of Richard If were passed. For in those Statutes a clear
distinctiou is made between the realm and the sea, as also between the bodies of counties and the sea;
the jurisdiction of the Admiral being (subject to the exception already stated as to murder and nayhem)
confined strictly to the latter, and its exercise 'within the reah' prohibited in ternis. The language of
the first of these Statutes is especially remarkable : 'The Admirals and their deputics shall not neddle
from hienceforth with anything donc within thc rcalmn of England, bmt only writh things donc. npon, the

" It is impossible not to be struck by the distinction here taken between the realm of England and
the sea; or, when the two Statutes are taken together, not to see that the teri ' realm,' used in the first
Statute, and 'bodies of counties,' the terni used in the second Statute, mean one and the saine thing.
In these Statutes, the jurisdiction of the Admiral is restricted to the high seas, and, in respect of murder
and mayhem, to the great rivers below the bridges: while whatever is within the realm--in other
words, within the body of a county-is left within the domain of the common law. But there is no
distinction taken between one part of the high sea and another. The three-mile zone is no more
deaIt with as within the realm than the seas at large. The notion of a three-mile zone was in those
days in the womb of time. Wlhen its origin is traced, it is found to be of comparatively modern
growth . . . .

"for centuries before it vas thouglit of, the great landmarks of our judicial system had been set
fast: the jurisdiction of the common law over the land, and the inland waters contained within it,
forming together the realm of England; thlat of the Admiral over English vessels on the seas, the
common property or highway of mankind."

"But to what, after all, do these ancient authorities amount? Of what avail are they towards
establishing that the soil in the three-mile zone is part of the territorial domain of the Crown ? These
assertions of sovereignty were manifestly based on the doctrine that the narrow seas are part of the
realm of England. But that doctrine is now exploded. Who at this day would venture to affirm that
the sovereignty thus asserted in those times now exists? What Englisl lawyer is there who would not
shrink from maintaining, what foreign jurist wlo would not deny, what foreign Government which
would not repel, such a pretension ? I listened carefully to see whether any sucli assertion would be
made; but none was made. No one lhas gone the length of suggesting, much less of openly asserting,
that the jurisdiction still exists. It seens to me to follow, that, when the sovereigrity and jurisdiction
from which the property in the soil of the sea was inferred is gone, the territorial which was suggested
to be consequent upon it must necessarily go with it.

"But ve are met here by a subtle and ingenlous argument. It is said, thatr, althoughi the doctrine
of the.criminal jurisdiction of the Admiral over foreigners on the four seas has died out, and can no
longer be upheld, yet, as now, by the consent of other nations, sovereignty over this territorial sea is
conceded to us, the jurisdiction formerly assertedi may be revived and made to attach to the newly
acquired donain. I am unable to adopt this reasoning. E. concessis, the jurisdiction over foreigners in
foreign ships never really existed; at all events, it bas long been dead and buried; even the ghost of it
has been laid. But it is evoked from its grave, and brought to life, for the purpose of a plying it to a
part of the sea which vas included in the whole, as to which it is now practically admitted that it
never existed. From the time the jurisdiction was asserted to the time when the pretension to it wvas
dropped, it was asserted over this portion of the sea, as part of the whole to which the jurisdiction was
said to extend. If it was had as to the whlole indiscriminately, it was bad as to every part of the
whole. But why was it bad as to the whole; simply because the jurisdictiou did not extend to
foreigners in foreign ships on the high seas. But the waters in question have always formed part of
the high sens. They are alleged in this indictmert to be so now. How then, can the admiral have
the jurisdiction over them contended for, if lie had it not before ? There having been no new statute
conferring it, how has lie acquired it ?"

"First, then, let us see how the matter stands as regards Treaties. It may be asserted, without
fear of contradiction, tlat the rile tliat the sea surrounding the coast is to be treated as a part of the
adjacent territory, so that the State shall have exclusive dominion over it, and that the law of the latter
shall be generally applicable to those passing over it in the ships of other nations, has never been made
the subject-matter of any Treaty, or, as matter of acknowledged right, haa formed the basis of any
Treaty, or has even been the subject of diplomatie discussion. It lias been entirely the creation of the
writers on international law. it is true that the writers who have been cited constantly refer to
Treaties in support of the doctrine they assert. But when the Treaties they refer to are looked at, they
will be found to relate to two subjects only,-the observance of the rights and obligations of neutrality
and the exclusive right of fishing. In fixing the linits to which these rights should extend, nations
have so far followed the writers on international law as to adopt the three mile range as a convenient
distance. There are several Treaties by which nations have engaged, in the event of either of them
being at war with a third, to treat the sea within three miles of eacli other's coasts as neutral teiritory,
within which no warlik-e operations should be carried on: instances of w7hich will be found in the
various treaties on international law."

"Again, nations possessing opposite or neighbouring coasts, bordering on a cominon sea, have
sometimes found it expedient to agree 'that the subjects of each shall exercise an exclusive right or
fishing to a given distance fromn their own shores, and here also have accepted the three miles as a con-
venient distance. Such, for instance, are the Treaties made between this country and the United States
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in relation to the fishery off the coast of Newfoundland, and those between this country and France in
relation to the fishery on their respective shores ; and local laws have been passed to give effect to
these engagements.

"iBut in al these Treaties, this distance is adopted, not as a matter of existing riglit establisled
hy the general .law of nations, but as matter of mutual concession and convention. Instead of upholding
the doctrine contended for, the fact of these Treaties hiavhing been entered into lias rather the opposite
tendency ; for it is obvious that, if the territorial riglit of a nation bordering 01 the sea to this portion
of the adjacent waters had been established by the counon assent of nations, these Treaty arrangements
would have been wholly stperfluous. Each nation would have been boumid, indepentdently of Treaty
engagement, to respect the neutrality of the other in these waters, as much as in its inland waters. The
foreigner invading the rights of the local fishermen would have been amenable, consistently with inter-
national law, to local legislation prohibiting such infringement, without any stipulation to that effect
by Treaty. For what object, then, have Treaties been resorted to ? Manifestly in order to obviate all
questions as to concurrent or conflicting rights arising under the law of nations. Possibly, after these
precedents and all that has been -written on this subject, it may not be too much to say that, indepen-
dently of Treaty, the three-mile belt of sea uiglt nt this day be taken as belonging, for these purposes,
to the local State. •

" So much for Treaties. Theti how ttands the matter as to usage, to which reference is so fre-
quently made by the publicists, in support of tieir doctrine ? Wiien the matter is looked into, the
only usage found to exist is such as is connected with unavigation, or with revenue, local fislheries, or
neutrality; and it is to these alone that the usage relied on is confined."

"rt may well be, I say again, that, after all that lias been said and done in this respect, after the
instances which have been mtîentioned of the adoption of the thrce-mile distance, and the repeated
assertion of tiis doctrine by the writers on public law, a nation which should· now deal with this
portion of the sea as its own, so as to make foreigners within it subject to its lav, for the prevention
and punishment of offences, wotld not be considered as infringing the rights of other nations.. But i
apprelend that, as the ability so to deal with these waters would result, not from any original or
inherent rigt, but from the acquiescence of other States, some outward manifestation of lte national
will, .in the shape of open practice or munticipal legislation, so as to amoinit, at least constructively, to
an occupation of that which was before unappropriated, would be necessary to render the foreigner not
previously anenable to our general law, subject to its control.

"And this brings me to the second brandh of the argument; namely, that the jurisdiction iaving
been asserted as to the narrow seas at the time the statute passed, it mûust,.be taken to have been
transferred by the statute. The answer to such a contention is, that, no reference being made in the
statute to this now-exploded claim of sovereignty, we must read the statute as having transferred-as,
indeed,.it could alone transfer-sucit jurisdiction only as actually existed. Jurists are now agreed that
the claim to exclusive dominion over the narrow seas, and consequent jurisdiction over foreigners for
offences conmitted thereon, was extravagant and unfounded, and the doctrine of the three-mile juris-
diction bas taken the place of al such pretensions. In truth, thougli largely asserted in tI:eory, the
jurisdiction was never practically exercised in respect of foreigners."

"Hitherto, legislation, so far as relates to foreigners in foreign ships in this part of the sea, has
been confined to the maintenance of neutral rights and obligations, the prevention of breaches of the
revenue and fishery laws, and, under particular circumnstances, to cases of collision. lu the two first,
the legislation is altogether irrespective of the three-mile distance, beiug founded on a totally different
principle; namely, the rigiht of a State to take al necessary measures for the protection of its territory
and riglhts, and the prevention of any breach of its revenue laws."

Such are the general priniciples of English làw to-day as laid down by the
Chief Justice of England. The jurisdiction of a State or country over .its
adjoining waters is limited to three miles from low-water mark along its sea-coast,
and the sane rule applies equally to bays and gulfs whose width exceeds -six miles
from headland to headland. Property in and dominion over the sea can only exist
as to those portions capable of permànent possession; that is,·of a possession fromn
the land, which possession can only be maintained by artillery. At onie mile
beyond the reach of coast-guns, there is no more possession than in mid-ocean.
This is the rule laid down by almost all the Writers on international law, a few
few .extracts from whom we proceed to quote:

".At present," says Vattel, "Lw of Nations," book 1, ch. xxiii, §§ 289, 291, " the whole space of
the sea witbin cannon-siot of the coast is considered as making a part of the territory ; and, for that
reason, a -vessel taken under the guns of a neutral fortress is not a good prize."

.All w-e have said of the parts of the sea near the coast may be said more particularly and*with
much greater reatôn, of the ronds, bays, and straits, as still more capable of being occupied, and of
greater importance to the safety of the country. But i speak of the bayz and straits of small extent,
and not of those great parts of the sea to whicl these naines are sonctimes give,-as ludson's Bay
and the Straits of Mageilan,-o-er whtich the empire cannot extend, and stili less a right of property.
A bay whiose entrance may be defended may be possessed and rendered subject to the laws of the
Sovereign; and it is of importance that it should be so, since the couutry may be muci more easily
insulted in such a place than on the coast, open to the winds and the impetuosity of the waves."
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Professor Bluntsch,li, in his "Law of Nations," book 4, §§ 302, 309, states the
rule in the sane way

" When the frontier of a State is formed by the open sea, the part of the sea over which the State
can from the shore inake its power respected-i.c., a portion of the sea eatending as*far as a cannon-shot
from the coast--is considered as belonging to the territory of that State. Treaties or agreements can
establisi other and more precise limits."

NoTE.-The extent practised of this sovereignty ba remarkably inereased since tho invention of far-shooting cannon. This la
the consequence of the improvements madu in the mens of defence, of wbich the State makes use. The sovereignty of States over the
sea extended originally only te n stone's thiow fron the coast; later to an arrow's shot; firearms weie invented, and by rapid
progress we have arrived to the far-shooting cannon of the present age. But still we preserve the principle: "Terre dominimon
jinitur, ubifinitur armorum tai,."

"Within certain limits, there are submitted to the sovereignty of the bordering State
"(a.) The portion of the sea placed within a cannon-shot of the shore.
"(b.) Harbours.
<(c.) Gulfs.
"(d.) Roadsteads."

Not.-Certaiti portions of tire sea are so nearly joiaed to the terra firma, that, in sente measure at least, they ooght to forma
part of the territory of the bordering State: they are considered as accessories to the terra frma. The safety of the State, and the
public quiet, are so dependent on them, that they cannot be 'contented, in certain gulfà. with the portion of the tea lying under the

ro of cannon from the coast. These exceptions frotn the gencral rale of the liberty of .the saa can only be niade. for weighty reasons,
and when the extent of the arm of the ses is not large; thus, Hudson's Bay and the Gulf. of Mexico evidently are a part of the open
sea. No one-disputes the power of England over the arm of the sea lying between the Isle of Wight and the English coast, which
could not be admitted for the sea lying between England and Ireland: the English Admiralty lias, however, sometimes maintained
the theory of." narrow seas ;"·and Las tried; but without success, ta kevp for its own interest, under the name of " King's Chambers,"
some considerable extents of the sea.

Klüber "Droit des Gens Modernes de l'Europe (Paris, édition 1831)," vol. i,
p. 216:-

."Au territoire maritime d'un Etat appartiennent les districts maritimes, ou parages susceptibles
d'une possession exclusive, sur lesquels l'Etat a acquis (par occupation ou convention) et continué la
souveraineté. Sont de ce nombre : (1), les parties de l'océan qui avoisinent le territoire continental de
l'Etat, du moins, d'après l'opinion presque généralement- adoptée, autant qu'elles se trouvent'sous la
portée du canon qui serait placé sur le rivage ; (2), les parties de l'océan qui s'étendent dans le terri-
toire continental de l'ELat, si elles peuvent être gouvernées par le canon des deux bords, ou que
l'entrée seulement en peut être défendue aux vaisseaux (golfes, baies, et cales); (3), les détroits qui
séparent deux continents, et qui également sont sous la portée du canon placé sur le rivage, ou dont
l'entrée et la sortie peuvent être défendues .(détroit, canal, bosphore, sônd). Sont encore du même
nombre, (4), les golfes, détroits, et mers avoisinant le territoire continental d'un Etati'lesquels,
quoiqu'ils ne sont pas entièrement sous la portée du cdanon, sont néanmoins reconnus par d'autres
Puissances comme mer fermée; c'est-à-dire, comme sousmis à une domination, et, par conséquent,
inaccessibles aux vaisseaLx étrangers qui n'ont point obtenu la permission d'y nav.iguer."

Ortolan, in bis "Diplomatie de la Mer," pp. 145, 153 (édition 1864), rafter
laying down the rule,*that a Tîa'tio had control over the navigation in a strait or
road whose width did not exceed six miles, coritinues:

"On doit ranger sur laimême ligne que ides, et les portes, les golfes, et les baies, et tous les
enforcements connus sous d'autres dénominations, lorsque ces enforcenients, -formés par les terrés d'un
même Etat, ne dépassent pas en largeur la double portée du éanon,**on lors4ue -l'entrée peut en être
gouvernée par l'artillerie, ou qu'elle est défendue naturellement par des iles, par des bancs, ou par des
roches. • Dans tous ces cas, en effet, il est. vrai de dire que ces golfes ou ces baies sonten la puissance
de l'Etat maitre du territoire qui les enserre. Cet Etat en a la possession : tous les -raisonnements que
nous avou fait à l'égard des rades et des ports peuvent se iéptter ici. 'es b6rdset riviages de la mer
qui baigne les côtes d'nnEtat sont les limités maritimes naturelles de*cet Etat. .Näfis.pour'la.p~tection,
pour la·défense plus-efficace de ces limites naturelles, la coutume générale des nations, d'accord avec
beaucoup de Traités publics, permettre tracer sur mer, à une distance convenable des côtes, et suivant
leurs contours, une:ligne imaginaire -qùi*doit être considérée comme la froritière maritime artificielle.
Tout bâtiment qui se trouve à terre de cette ligne est dit être dans les eaux de l'Etat dont elle limite le
droit de souveraineté et de juridiction."

Hautefeuille, "Droits et Devoirs des Nations Neutres," tòm. 1, tit. 1, cèh. 3,

I"La -mer est· libre d'une manière absolue, sauf les eaux baignant -les côtes; qui font partie du
domaine de la nation-riveraine.* Les causes de cette exception sont (1) que ces-portions de l'océan sont

susceptibles d'une possession continue; (2) que le peuple qui les possède peut en exclure les autres ;
(3) qu'il a intérêt, soit pour sa sécurité; soit pour conserver les avantages qu'il tir e la nier territoriale,
à prononcer cette exclusioli. Ces causes connues, il est facile de poser les limites. Le domaine mari-
time s'arrête à l'endroit où cesse* la possession continue, où le ·peuple propriétaire ne peut plus exercer
sa puissance, à l'endroit où il ne peut plus exclure les étrangers, enfin à l'endroit où, leur présence
n'étant plus dangereuse pour sa sûreté, il n'a plus intérêt de les exclure. .

"Or, le point où cessent les trois-causes qui rendent la iner susceptible de possession privée est le

3nême*: c'est la limite de la puissance, qui est représentée par les machines de guerre. Tout l'espace
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parcouru par les projectiles lancés du rivage, protégé et défendu pa'r la puissance de ces machines, est
territorial, et soumis au domaine du maître de la côte. La plus grande portée du canon monté à terre
est donc réellement la limite de la mer territoriale.

"En effet, cet espace seul est réellement soumis à la puissance du souverain territorial, là, mais là
seulement, il peut faire respecter et exécuter ses lois ; il a la puissance de punir les infracteurs, d'exclure
ceux qu'il ne peut pas admettre. Dans cette limite, la présence de vaisseaux étrangers veut menacer
sa sûreté; au delà, elle est indifférente pour lui, elle ne peut lui causer aucune inquiétude,. car, au
delà de la portée du canon, ils ne peuvent lui nuire. La limite de la mer territoriale est réellement
d'après le droit primitif, la portée d'un canon placé à terre.

"iLe droit secondaire a sanctionné cette disposition; la plupart dei Traités qui ont parlé de cette
portion de la mer ont adopté' la même règle. Grotius, Hubner, Bynkershoek, Vattel, Galiani, Azuni,
Klüber, et presque tous les publicistes modernes les plus justement estimés, ont pris la portée du canon
comme la seule limite de la mer territoriale qui fut rationnelle et conforme aux prescriptions du droit
primitif. Cette limite naturelle a été -reconnue par un grand nombie de peuples, dans les lois et règle-
ments intérieurs.

" Les côtes de la mer ne présentent pas une ligne droite et régulière; elles sont, au contraire,
presque toujours coupées de baies, de caps, &c.; si le domaine maritime devait toujours être mesuré de
chacun des points du rivage, il en résulterait des graves inconvénients. Aussi, est-on convenu, dans
l'usage, de tirer une ligne fictive d'un promontoire à l'autre, et de prendre cette ligne pour -point de
départ de la portée du canon. Ce mode, adopté par presque tous les peuples, ne s'applique qu'aux
petites baies, et non aux golfes d'une grande étendue, comme le golfe de Gascoigne, comme celui de Lyon,
qui sont en réalité de grandes parties de mer complètement ouvertes, et dont il est impossible <le
nier l'assimilation complète avec la-haute mer."

The latest English writer, Mr. Amos, in his edition of Manning's "Law of
Nations," which is praised and quoted with approval by Lord Cockburn in Queen
v. Keyn, extends the jurisdiction of a State to the waters of bays whose width is
more than six miles and less than ten:-

" An obvious right, enjoyed by every State equally, is the claim to have an equal share in the enjoy-
ment of such things as are in their nature common te all, whether from, not being susceptible of appro-
priation, or from not having been as yet, in fact, appropriated. Such a thing, pre-eminently, is the open
ses, whether treated for purposes of navigation or fishing . . . . Nevertheless, for some limited purposes,
a special right of jurisdiction, and even (for a few definite purposes) of dominion, is conceded to a State
in respect of the part of the ocean immediately adjoining its own coast-line. The purposes for which
this jurisdiction and dominion have been recognized are, (1) the regulation of fisheries • (2) the preven-
tion of frauds on Customs laws; (3) the exaction of harbour and lighthouse dues; and (4) the protection
of the territory from violation in time of war between other States. The distance from the coast-line
to which this qualified privilege. extends, has been variously measured; the most prevalent distances
being that of a cannon-shot, or of a marine league from the shore . . . . in the case of bays, harbours,
and creeks, it is a well-recognized custom, provided the opening be net more than ten miles in width
as measured from headland to headland, to take the line joining the headlands, and to measure fron
that the length of the distance of a cannon-shot, or of a marine league. The limiting provision here
introduced was. rendered necessary by the great width of some of the American bays, such as the Bay
of Fundy and Hudson's Bay, in respect of which questions relating ·especially to rights of fishing
had arisen. At one time, indeed, the distance of six miles, in place of that of ten miles, was contended
for. It is held that, in the case of straits or narrow seas less than six miles in breadth, the general
jurisdiction and control is equally shared by all the States the territories of which form the coasts-lines ;
and that al the States are held bound, in times of peace at any rate, to allow a free passage at al times
to the ships of 'war of all other States."

Marten's "Précis du Droit des Gens Modernes de l'Europe.". (Pinheiro-
Ferriera, Ed. Paris, 1864) §§ 40, 41:-

" Ce qui vient d'être dit des rivières et des lacs est également applicable aux détroits de mer et aux
golfes, surtout, en tant que ceux-ci ne passent la largeur ordinaire de rivières, on-la double portée du
canon.

"De même une nation peut s'attribuer un droit exclusif sur ces parties voisines de la mer (mare
proximum) susceptibles d'être maintenues- du rivage. On a énoncé diverses opinions sur la distance
à laquelle s'étendent les droits du maître du rivage. Aujourd'hui toutes les nations de l'Europe cou-
viennent que, dans la règle, les détroits, les golfes, la mer voisine, appartiennent au maître du rivage,
pour le m.oins jusqu'à la portée du canon qui pourrait être placé sur le rivage.

" On verra ci-après que la pleine mer ne peut devenir l'objet d'une propriété plus ou moins exclusive
d'une part, parce que son usage est inépuisable et innocent en lui-même, d'autre part parce que, n'étant
pas de nature à être occupée, personne ne peut s'opposer à son usPge; mais de ce que la mer n'est pas
susceptible de l'appropriation de l'homme, par suite de l'impossibilité pour lui de la retenir sous son
obéissance, et d'en exclure les autres hommes; et aussi, à raison de son immensité et de sa qualité
d'être inépuisable, il résulte que pour les parties de l'océan qui ne réunissent pas ces conditions, pour
celles qui par leur nature peuvent subir la domination de l'homme et.l'exclusion des autres, pour celles,
enfin, dont l'usage commun ne saurait être maintenu sans nuire à la nation intéressée, et qui sont
susceptibles de propriété, le principe de la liberté s'efface et disparaît. Cela a lieu notamment pour les
mers territoriales et pour les mers fermées.' Par l'expression de 'mers territoriales,' il faut entendre
celles qui baignent les côtes d'une nation et la servent pour .ainsi dire de frontière. : Ces mers sont
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soumises à la nation mattresse de la côte qu'elles baignent, et peuvent être réduites sous la puissance
de la nation propriétaire qui a dès lors le droit d'en exclure les autres. La possession est soutenue,
entière, de même que s'il s'agissait d'un fleuve, d'un lac, ou d'une partie de territoire continental.
Aussi tous les traités reconnaissent aux nations dans un intérêt de navigation, de pêche, et aussi de défense,
le droit d'imposer leurs lois dans les mers territoriales qui les bordent, de même que tous les publicistes
s'accordent pour attribuér la propriété de la mer territoriale à la nation riveraine. Mais on s'est
longtemps demandé quelle était l'étendue de cette partie privilégiée de la mer. Les anciens auteurs
portaient très-loins les limites du territoire maritime, les uns à soixante milles, c'était l'opinion
générale au quatorzième siècle; les autres à cent milles. Loccenius, ' de Jur. Marit.,' lib. v. cap. iv. § 6,
parle de deux journées de chemin; Valin, dans son "Commentaire sur l'Ordonnance de 1681," propose
la sonde, la portée du canon, ou une distance de deux lieues.

"D'autres auteurs ont pensé que l'étendue de la mer territoriale ne pouvait être réglée d'une
manière uniforme, mais devait être proportionée à l'importance de la nation riveraine. Au milieu de
ces opinions contradictoires il faut, suivant Hautefeuille, 'Droits et Devoirs des Nations Neutres,'
2d edit. t. i. p. 83 et suiv., pour fixer ces principes, remonter aux causes qui ont fait excepter de la règle
de la liberté des mers, les eaux baignant les côtes, et qui les ont fait ranger dans le domaine de la nation
riveraine. Ces causes étant que ces portions de la mer sont susceptibles d'une possession continue; que
le peuple qui les possède peut en exclure les autres ; enfin, qu'il a intérêt à prononcer cette exclusion,
soit pour sa sécurité, soit à raison des avantages que lui procure la mer territoriale, le domaine maritime
doit cesser là où cesse la possession continue, là où cessent d'atteindre les machines de guerre. En
d'autres termes, la plus grande portée du canon placé à terre est la limite de la mer territoriale, 'terrSe
potestas finitur, ubi finitur armorum vis;' et nous devons ajouter que la plupart des Traités ont adopté
cette règle; beaucoup de peuples l'ont reconnue dans leurs lois et leurs règlements intérieurs; presque
tous les publicistes l'ont regardé comme rationnelle,-notamment Grotius, Hubner, Bynkershoek, Vattel,
Galiani, Azuni, Kliiber. .

"Au reste, le domaine maritime ne se mesure pas de chacun des points du rivage. On tire
habituellement une ligne fictive d'un promontoire à l'autre, et on la prend comme point de départ de la
portée du canon; cela se pratique ainsi pour les petites baies, les golfes d'une grande étendue étant
assimilés à la pleine mer. La) conservation du domaine de la mer territoriale par la nation riveraine,
n'est pas subordonnée à l'établissement et à l'entretien d'ouvrages permanents, tels que batteries ou forts:
la souveraineté de la mer territoriale n'est pas plus subordonée à son mode d'exercice que la souveraineté
du territoire même.

"Ajoutons un mot sur les mers fermées ou intérieures, qui sont les golfes, rades, baies, ou parties
de la mer quine communiquent à l'océan que par un détroit assez resserré pour être réputées faire partie
du domaine maritime de l'Etat maître des côtes. la qualité de mer fermée est subordonnée à une
double condition: il faut d'une part qu'il soit impossible de pénétrer dans cette mer sans traverser la
mer territoriale de l'Etat, et sans exposer à son canon; d'autre part il faut que toutes les côtes soient
soumises à la nation maîtresse du détroit."

. "Mais une nation ne peut-elle acquérir un droit exclusif sur des fleuves, des détroits, des golfes
trop larges pour être couverts par les canons du rivage, ou sur les parties d'une mer adjacente qui passent
la portee du canon, ou même la distance de trois lieues ? Nul doute d'abord qu'un tel droit exclusif ne

.puisse être acquis contre une nation individuelle qui consent à le reconnaître. Cependant il semble
même que ce consentement ne soit pas un requisite essentiel pour une telle acquisition, en tant que le
maître du rivage se voit en état de la maintenir à l'aide du local, ou d'une flotte, et que la sûreté de ses
possessions territoriales offre une raison justificative pour l'exclusion des nations étrangères. Si de telles
parties de la mer sont susceptibles de domination, c'est une question de fait de savoir lesquels de ces
détroits, golfes, ou mers adjacentes, situés en Eturope, sont libres de domination, lesquels sont dominés
(clausa), ou quels sont ceux sur la liberté desquels on dispute."

De Cussey. "Phases et Causes Célèbres du Droit Maritime des Nations."
(Leipzig, ed. 1856), liv. i, tit. 2, §§ 40, 41:-

"Mais la- protection du territoire de l'Etat du côté de la mer, et la pêche qui est là principalé
ressource des habitants du littoral, ont fait comprendre la nécessité de reconnaîtré un territoire maritime.
Ou mieux encore une mer territoriale dépendant de tout Etat riverain de la mer; c'est-à-dire, and
distance quelconque à partir de la côte, qui fut réputée la continuation du territoire, et à laquellé
devait s'étendre pour tout Etat maritime la souveraineté spéciale de la mer."*

" Cette souveraineté s'étend aux districts et parages maritimes, tels que lés rades et baies; les
golfes, les détroits do.nt l'entrée et la sortie peuvent être défendues par le canon."

" Tous les golfes et détroits ne sauraient appartenir, dans la totalité de léur surface ou de leur
étendue, à la mer territoriale des Etats dont ils baignent les côtes; la scuveraiiieté de l'Etat resté
bornée sur les golfes et détroits d'une grande étendue à la distance qui a été indiquée au précédent
paragraphe; au delà, les golfes et détroits de cette catégorie sont assimilés à la mer, et leur usage est
libre pour toutes les nations."

Many authorities maintain that wheuever, under .the law of nations, any part
of the sea is free for navigation, it is likewise free for fishing by those who sail over
its surface. But without insisting upon this position, the inevitable conclusion is,
that, prior to the Treaty of Washington, the fishermen of the United States, as
well as those of ail other nations, could rightfully fisji in the open sea more than
three miles from the coast; and could also fish at the same distance from the shore
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in all bays more than six miles in width, measured in a straight line from headland
to headland.

The. privileges accorded by Article XVII of that Treaty are,. to take fisi
within the territorial waters of the British North American Colonies; and the.
limits of territorial waters have been thus deflned by the law of nations.

It is not, however, to be forgotten that, at the time when the Treaty was framed,
the privileges actually enjoyed by American fishermen corresponded precisely with
the rules of international law as hereinbefore set forth. And it is apparent that the
present Commission was not constituted as a Tribunal to decide upon grave questions
of international law; but simply to estihìàte what, if anything, is the greater
value-of the privileges accorded to the citizens of the United States by-Xrticle X¥Ill
beyond such as they previously practically enjoyed, over and above those accorded
to the subjects of Hei- Majesty by Articles XIX and XXI of the Treaty of
Washington.

It is the manifest duty of the Commissioners to proceed upon the basis of the
status existing at the date of the Treaty, no matter what were the claims or
pretensions of either national Government; of still less consequence is it what were
the claims of Colonial authorities.

By the orders of the Home Government, before and at the date of the Treaty,
the American fishermen were- not excluded from any bays exceeding si. miles in
width from headland to headland. All larger bodies of water were then treated,
by the command of lier Majesty, like the open sea; and in all such bays the
territorial *imit was measured along the shore, according to its.'sinuosities, three
miles from low-water mark. The Commissioners are bound to adopt the same
view. This position is insisted upon, because of its practical common sense and
intrinsie rectitude, and not because any doubt is entertained as to the rules and
principles of international.law, bywhich the Honourable Commission ought to be
governed.

DWIGHT FOSTER,
Agent of the United States.
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APPENDIX D.

REPLY ONEKALF OP or ER BRITANNIC MAJESTY'S GOVERNMENT TO THE ANSWER

OF THE UNITED STATES OF AMERICA.

PART I.

CANADA.

I.

THAT portion of the Answer which first claims attention embodies the views
presented by the United States as to the area of the British North Auerican
fisheries.

Two things are relied on-
1. It is submitted by the United States that " independently of Treaty," and

for the "purposes of fishing," the territorial waters of every country extend three
miles from low-water mark, to be measured along the contour of the shores of bays
according to their sinuosities, and that the rule upon which this assertion is main-
tained is believed by the United States to have rýceived a traditional recognition
from other Powers, including Great Britain.

2. It is urged that it is the duty of the Commissioners to " treat the question
practically, and proceed upon the basis of the status actually existing when the
Treaty of Washington was adopted," according to " the practical extent of the
privileges enjoyed by American fishermen " at and before that date.

The Commissioners are thus invited to dismiss from their consideration all
claim to compensation for the privilege of fishing in such portions of British
American bays greater than six miles in width at their mouths as are beyond three
miles from the shore.

It is not understood that the Answer either raises or invites the discussion of
any rules or doctrines of international law, save such as bear upon the question of
what are to be considered the territorial waters of a maritime State for the purposes
of exclusive fishing. The contention of the Answer in relation to these doctrines
which requires special attention, is that which asserts that Great Britain and other
Powers have traditionally recognized a rule, by wvhich foreigners were excluded
from fishing in those bays only which are six miles, or less, in width at their
mouths.

It is distinctly asserted on the part of Her Majesty's Governiment that this alleged
rule is entirely unknown to, and unrecognized by, Her Majesty's Government, and
it is submitted that no instance of such recognition is to be found in the Answer, or
the Brief accompanying the same, and that none can be produced.

And while abundant argument, supported by authorities, will be' found in the
Brief to be submitted to the Commissioners, to establish the view never abandoned
by Great Britain, and entirely adverse to that now advanced by the United States,
the admission by the United States that it is not the province of the Commission to
decide upon questions of international law, does not seem to be at variance w'ith
the views of Her Majesty's Government, as to the mode of conducting the present
inquiry, because it is clear that, entirely independent of the unsettled doctrines of
international law, the rights of Great Britain and the United States, respectively,
are to be ascertained by Commissioners who are' directed to confine their inquiry

[280] T
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exclusively to the terns of the Treaty of Washington,.and the Ist Article of the
Convention of 1818.

It is asserted in the Answer, at page 3,* that the Commissioners who.framed the
Treaty of Washington, "decided not to enter into an examination of .he·respective
rights of the two countries under the Treaty of 1818, and the general law of nations,
but to approach the settlement of the question on a comprehensive basis." It is
submitted that no. such decision was ever conie to by the Cômimissioner·! and in
proof of this assertion, attention.is directed to the Protocols of the Joint H-igh Com-
mission preceding the Treaty. These Protôoóls p-ove that Her Majesty's Govern-
ment wvere prepared to discuss the question "either in detail or generally, so as
either to enter into an examination ofthe respective rights of the twvocountries
under the Treaty of 1818, and the general law of nations, or to approach the settle-
ment of the question on a coin prehensive basis." and in'answer to an inquiry on the
part of the American Commissioners as to what, in the latter case, would be the
proposition of the British Cotnmmissioners, the latter replied, "the restoration in
principle of the Reciprocity Treaty of 1S54." The American Commissioners having
declined to proceed on the basis of the Reciprocit- Treaty, *negotiations were again
resuned, and resulted in the adoption of the clauses in the Treaty of W.raslington
already referred to in the " Case," and which, as if to remove the possibility of a
doubt, expresslv make the Convention of 1S18, and the respective rights of-the two
countries under it, the basis upon which the value of the new concessions is to be
measu red.

The words of Article i of that Convention, used by the United States in
renouncinig for ever all liberty previously " claimed or enjoyed of taking fisi within
three marine miles of any of the coasts, bays, creeks, or harbours of Her Majesty's domi-
nions in America," seem too clear and binding for dispute, whatever notions may
have previously existed among vriters as to the territorial jurisdiction of a nation
over its adjacent waters.

This privilege so renounced for ever .is conceded for twelve years by the
Treaty of Washington, and the extent of territorial waters in question is easily
ascertainable.

A portion of the first section of the Answer is devoted to extracts from publie
documents, which were prepared as instructions of a parely temporary character,
and to prevent embarrassment and loss to United States' fishermen, and'the section
closes with an extract from the language used by.the Lord Chief Justice of England
in a recent criminal case.

The special attention of the Commissioners is directed to the entire inapplica-
bilitv of these extracts.

Had the word "status " in the Answer been used as meaning the legal status
under the Convention of 1818, then Her Majesty's Government would be in perfect
accord with that of the United States. But as it is evidently iritended to mean the
state of facts existing durirg the periods when Her Majesty's Government either
granted fishing licenses to American fishermen, or otherwise voluntarily relaxed for
a time their undoubted rights, then Her Majesty's Government entirely dissents.
In the latter case the express words of the Convention of 1818 vould be ignored,
and the Commissioners asked to adopt as a basis, in lieu of that Convention, certain
indulgences which: Her Majesty's Government were pleased, from motives of Eood
will and friendship, to extend to the United States' fishermen. These, relaxations
of legal rights were only temporary in their nature, were always given with an
express reservation of the undoubted rights. of Her. Majesty's Government, and
cannot, on any principle of lav,.justice, ôr equity, he considered bytthe. Commis-
sion with the object of .prejudicing the Government so temporarily conceding.them.

As an instance of such express reservation, attention is called to a.telegraphie
despatch from Lord Clarendon to the British :Minister at Washington, protesting
against the ternis of a Circular froni the Secretary cf ,the United States' Treasury,
dated the F6th May, 1870, addressed to Collect.ors of Customs, notifying them that
the Dominion Government had terminated the system of granting fishing licenses
to foreign vessels, and warning American. fishermen of the legal consequences of
encroaching upon prohibited limits.

This is dated the 7th June, 1870, and is as follows:-

"Take an opportunity to point out to Secretary of State that Mr. Boutwell's Circular of the 16ti
May, 1870, respecting the Canadian Inshore Fisheries, may lead to future misunderstanding, inasmuefi

Page 86 cf this volume.
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as·ilimits.the maritime jarisdiction of.the Dominion te-three marine miles of the shores thereof, witl
out regard to international usage, which, extends such jurisdiction over creeks and*bays, or to the stipu-
lations of the Treaty of 1818; in whieh the United States renounce the right of fis-hing .witlin three
miles,, not of the coast only, but of the bays, creeks and harbours of Her Majesty's dominions in
America."

In the quotation given in the Answer from the instructions issued from time to·
time by Her Majesty's Governinent and the Minister of Marine and Fisheries of the
Dominion of Canada, to the commanders of Government vessels engaged in
protecting the fisheries, no mention of the express reservations which were invari-
ably inserted of the rights of Her Majesty's Government under the Convention of
1818 is made.; and it is deemed at present sufficient to cati the attention of the
Commission to these omissions and to the.text of the instructions themselves, where
they will be.found fully and clearly made.

It is confidently submitted and urged on the part of Her*Majesty's Government.
that it is not " the manifest duty of the Commissioners " to award compensation on
the- basis of " the practical extent of. the privileges enjoyed by American fihcrnen
at and before the Treaty of Washington," unless those privileges were eiijoyed
legally,.as a matter of right, and not temporarily, and by the favour of Great
Britain.; and it is further urged that the true and equitable basis upon which the
Commissioners should proceed, is that of the legal status, at the date of the Treaty
of Washington, of American fishermen in British waters under the Convention of
1818.

The quotation from the Judgment of the Lord Chief Justice of England in the
case. of the "Franconia," already alluded to, has no reference whatever to any
subject involved in this inquirv, but to a question of an entirely difièrent character;
and it is sufficient to call the attention of the Commission to the Judgment itself,
from which the quotation is made, reported, L. R., 2 Ex. Division, page 63, to prove
its utter irrelevancy.

The attention of the Commission is called to the Judgnent of the Judicial
Committee. of the Privy Council, delivered the 14th February, 1877?,iI the case of
the Direct lUnited, States' Cable Company against the Anglo-American Telegraph -

Company, in which Judgment the following language is used:-" There w- as a Con-
vention made in. 1818- between the United States and Great Britain, relating to the
fisheries.of Labrador, Newfoundland, and His Majesty's other possessions in North
America, by which it was agreed that the fishermen of the United States should have
the right to fish on part of the coast (not including the part of the Island of
Newfoundland on. which Conception Bay lies), and should not enter any ' bays' in
an y.other part of the coast, except for the purpose of shelter and repairing damages,
and purchasing wood, and obtaining water, and no other purposes whatever. It
seems impossible to doubt that this Convention applied to all bays, whether large or
smali, on that coast, and consequently to Conception Bay."

U1..

Section 2 of the Answer is devoted to a consideration of the reciprocal privileges
accorded to Her Majesty's subjects by Articles XIX ànd XXI of the Treaty of
Washington, and contests the right of the Colony of Newfoundland-to be considered
in the sum to be awarded.

In' this section it-is contended that no account is to be taken of the right to
.admit fish and fish oil free of duty froni the United States into Canada and Prince
Edward Island in the estimate and adjustment of equivalents which the.Commis-
.siQners are directed to make." This proposition is not assented to, but, on. the
contrary, it is contended that the Commissioners cannot ignore these concessions
"in their adjustmeit of equivalents."- Article XXII of the Treaty provides that,
having regard to the privileges accorded by the United States to the subjects of Her
Britannic Majesty-as those privileges are stated in Articles XIX and XXI-the
Commissioners shall determine the compensation to be paid by the United States to
Her BritanniC Majesty, in. return for the privileges: accorded to the citizens of the
United States under Article XVIII. It is contended in the Answer that the privi-
leges accorded by the United States to the subjects of lier Majesty, and having.
regard to which the amount of compensation is to be awarded, are the absolute
benefits which Canadians will derive from the free admission of their fish and fish oil
into the. United States, without regard to the reciprccal rights of the citizens of the
United. States to the free admission of their fish and fish oil into Canada. Such a

[280] T 2



128:

côntention is not based upon a proper construction- of Articles XXI and XXII.
Article XXII expressly directs the Commissioners, in màking their award, to have
regard to .the privileges accorded by thé. United States to the subjects of -Great
Britain, as these privileges are stated in Articles XIX and-XXI. The 'right or privi-
lege, as stated in the latter Article, is not the absolute right of one country to
export free .into the other, but a reciprocal .right conferred and to be enjoyed in
comnion. The value of this privilege to Canada is simply the reciprocal value as.
stated in the Article itself, and in putting a pecuniary estimate upon it the reciprocal
character of the privilege cannot be ignored.

The advantages so explicitly set forth in the Case of freedom to transfer cargoes,
outfit vessels, obtain ice, procure bait, and engage.hands, &c., are not denied in the
Answer. Nor is it denied that these privileges have been constantly enjoyed
by American fishermen under the . operation of the Treaty of Washington.
Neither is the contention on the part of Her Majesty's Government that all these
advantages are necessary to the successful pursuit of the inshore or outside fisheries
attempted to be controverted. But ·it is alleged in the 3rd section of the Answer
that therc are Statutes in force,.or which may be called into force, to prevent the
enjoyment by American fishermen of these indispensable privileges.

It is prestuned that hy these " former inhospitable Statutes," as they are termed
by the United States, are meant the following, viz.

1. The Imperial Act 59 Geo. 1U1, cap. 38.
2. The Acts of the Parliament of Canada, 31 Vict., cap. 61, passed 1868

33 Vict., cap. 15, passed 1870; and 34 Vict., cap. 33, passed 1871.
3. The Act of Parliament of Prince. Edward Island, 6 Viet., cap. 14, passed

1843.
4. The Act of Parliament of Nev Brunswick, 16 Vict., cap. 69, passed

1853.
5. The Act of Parliament of Nova Scotia, 27 Vict., cap. 94, passed 1864.
It is scarcely necéssary to mention that these Statutes were passed by the several

Parliaments solely to enforce the provisions contained in the Convention of.1818,
and they are entirely suspended for the period during which Great Britain has con-
ceded the fishery privileges under the Treaty of Washington to the inhabitants of
the United States, by the following enactments

1. The Act of tie Imperial Parliamient, 35 and 36 Viet., cap. 45.
2. The Act of the Dominion of Canada, 35 Vict., cap. 2, entitled an Act relating

to the Treatv of Washington, 1871..
3. The Act of Parliament of Prince Edward Island, 35 Vict., cap. 2.
Previous to the date of the Treaty of Washington, American fishermen were,

by the 1st Article of the Convention of 1818, admitted to enter the bays and harbours
of His Britannic Majesty's dominions in America for the purpose of shelter, and of
purchasing wood, and of obtaining water, and ".for no other purpose whatcver."

By the terns of Article XVI.l1 of the Treaty of Washington, United States'
fishermen were granted "perm.ission to land upon the said coasts and shores .and
islands, and also upon ·the Magdalen Islands, for the purpose of drying their nets
and curing their fish."

The words "for. no other purpose whatever " are studiously .omitted by the
framers of the last-named Treaty, and the privilege in common.with.the subjects of
Her Britannic Majesty to take fish and.to land for fishing purposes, cleaily includes
the libertv to purchase bait and supplies, ·tranship cargoes,. &c., for which Her
Majesty's Government contend it has a right. to claim compensation.

It is*clear that these privileges vere not enjoyed under the Convention of 1818,
and it is equally evident that they are.enjoyed under the Treatylof Washington.

IV.
In section 3 of the Answer it is stated that the fishing pursuits of American

fishermen in British tertitorial waters are limited to the mackerel and hérring
fisheries; and that the halibut and cod fisheries, including the sub-varieties of hake,
haddock, cusk, and pollock, belong '•exclusively " to·the open sea. This statement
is altogether erroncous, as evidence -will fully establish. It will further be proved,
not only that United. States' citizens actually fish within British waters for the
various kinds of fishes and baits named in the*Case,.but also that the deep-sea
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fisheries proper, which are admittedly.pursued. i» the vicinity of British American
coasts,.could not he.carried on profitably, if, indeed, at all,.by American fishe!:rmen
without the privilege of resorting to,the inshores fpr the purpose of prdeu ing'bait,
and without availing themselves of facilities ·for preserving the same in a fit state
for effective use, which the Treaty of Washington affords. It.is admitted on page 8*
of theAnswer, thatthe herringthus procured forms " the best bait for cod and-other
similar fish," but asserted that it is obtained chiefly by purchase, because the Ameri-
can fishermen "l find it more economical to buy than to catch it."

It has been shown that this privilege of purchasing bait is dërived through the
provisions of the Treaty. In some places within the limits now thrown open to
them, as vi!l be proved, United States' citizens, since the Washington Treaty, catch
bait for themselves, wherc formerly they used to buy it.

Notwithstaniding the statement to the contrary at page 8 of. the Answer, it can
be shown iin evidence that the American fishermen do land on the British shores to
haul and dry their nets and cure their fish.

On page 9 it is alleged that the increased produce of the fisheries obtàined by
British subjects during the past seven years is due-to the "benign influences" of
the Treaty of Washinigton. This Her Majesty's Governiment distinctly deny, and
contend that it has been the result of progress and *improvement, from increased
numbers of men and materials, fron improved facilities, and from greater develop-
ment, coincident with the system of protection and cultivation applied to them.

The reciprocal concession of fishing privileges in American waters being abso-
lutely valueless, as set forth in the Case, cannot be taken into account.

The Commissioners will readily perceive, on referring to the table appended to·
the Case-

1. That the increase of catch by British subjects .consists principally of those
kinds*of fish which are not affected in any vay whatever by the remission of the
United States' Customs 'uties under the Treaty of Washington, inasnuch as· fresh
fish was admitted free of duty into the United States at the time of the Treaty of
Washington. and for some time previously.

2. That the aggregate annual value of flish caught by the .British -subjects
increased in nauch greater ratio for the four years preceding the complete operation
of the Treaty than for succeeding vears.

3. That the value of the British catch in 1872-the year before the Treaty* took
effect as régards Customsduties-amountedlto more than double that of 1869, while
the value of 187.5 was considerably less than that of 1873.

The statement made in the Answer that, since the date of the Washington
Treaty, the American cod and mackerel fisheries have declined, cannot for a moment
be admitted. On the contrary, it is asserted that they have shown a gradual and
progressive increase over the average catch of those. years which. preceded the
signing of the Treaty.

The important statement hazarded on page 20,† that "almost the only fish taken
by the Americans within the three-mile limit off the coasts of the British Provinces
are the nackerel, and that of the entire catch of these Esh only a very s mall
fractional part is so taken," Her Majesty's Government feel called.upon to deny in
the strongest terms. Not only will it be shown that codfish:in limited quantities,
and herring in large quantities, are so taken, but that by farýthe larger. proportion
of the catch of mackerel in British waters is taken within "the three-mile.limit;"
and the right to fish in'the entire extent of waters claimed by:.the Upftéd'States as
"the open ocean free to all" is practically valueless, vhen: not coupied w,ýith the
privileges accorded by the Treaty of Washington ; and further that .without the
liberty of fishing'within'this limit the entire fishery would have to be abandoned by
Ihe American fleet as useless·and:unremunerative.:

In the language of John*uincy Adans,-one of the United States' Com missioners
at Ghent; in a work.published by him so long ago as-1822-

The Newfoundland, Nova Scotia, Gulf of St. Lawrence, and Labrador fisheries are, in nature and
in consideration both of their value and of the right to share in them, one fishery. To be.cut off from
the enjoyment of ttat right would be to the people of Massachusetts. similar in kind, and comparable
in degree, vith an interdict to the people of Georgia or Louisiana, to.cultivate cotton or sugar. .To be
eut off even from that portion of it vhich was within the exclusive British jurisdiction, in the strictest
sense, within the Gulf of St.- Lawrence and on the coast of Labrador, would have been like an interdict·
upon the people of Georgia or Louisiana to cultivate vith cotton or sùgar three-fourtlis of those
respective States."

† Page 95.•Page 89.of thils volume.



And Andrews, at page 35 of his. official Report 1852, to the Secretary of the
Uhited'Stàtes' Treasury, says:-

" A free participation in the sea fisheries near the shores of the Colonies. is regarded as the just
prescriptive privilege of our fishermen. Without such privilege our deep-sea fisheries in that region
will become valueless."

And United States' Commander Shubrick, in 1853, reported

" The shores of Prince Edward Island abound with. fish of ail kinds. The mackerel strike in
carly in the season, amI cain only be taken close inshorc." (Ex. Doc. 1853-54, No. 21, page 32.)

Numbers of sinilar authorities'can be produced.

With regard to the statement in page 10* or the Answer, that for a number of
years past the value of the mackerel fishery in British waters has diminished, while
during the saine period the quantity and quality of these fish taken off the coast of
New England has greatly improved, it is suffHcient to mention that the resuit of the
present season's fishing, so far, in American waters, has been very small, and the
indications are that the remainder of the season will also be poor.. On the other
hand, the waters of the British Canadian territories teem with mackerel as in former
years.

The catch of mackerel in British waters by Canadian fishermen has actually
increased during several years past. Recent reports show that the prospects for
the current season are good, and that American fishing vessels are preparing to turin
them ta profitable account, the mackerel Bshery off the United States shores having
failed this year. The " Cape Ann Weekly Advertiser " of June I4th, 1877, notices
the early appearance of mackerel in the Bay of St. Lawrence, and anticipates "a
more successful season than that of 1876, and that quite a large fleet will engage in
the Bay fishery." The same journal of June 29th, 1877, records " a good nackerel
catch " along the eastern shore of Nova Scotia. The Boston " Commercial Bulletin"
or July 7, 1877, states that " mackerel are plenty " at Prince Edward Island ; also
that "quite a large fleet " of mackerel fishing vessels had arrived at Boston and
Gloucester from the United States coast, " but most of them report no catch, and
the average will not exceed a few barrels per vessel." The same paper, under date
of July 14, 1877, states on official authority that the catch of mackerel "is very
light," the returns to July 12 tiis year being only 28,043 barrels, against 81,193
barrels to July I last year (1876). The " Cape Ann Weekly Advertiser " of July 13,
1877, contains the following announcement ;-

" A few small mackerel have been taken off shore, sufficient to meet the local demand for fresh
mackerel, but the fleet have met with ill-success, and none of consequence have been landed. . . .
The entire receipts for Julyfrom a large ficet will not exceed 800 barrels." . . . " The schooner
'Allen Lewis,' from the Magdalen Islauds, for Booth Bay, reports small codfish plenty at the
Magdalens, and numerous schools of large mackerel in the North Bay, between East Point, Prince
Edward Island, and Port Hood. The vessel was hove to, and several large mackerel taken. The
skipper of the 'Allen Lewis' thinks the prospect for the mackerel fishery in the Bay as good as lie
ever knew it."

These extracts .may be taken with many others as proof of the uncertain
character of the mackerel fishery on the American coast, although the Answer
describes it as being " unsurpassed by any in the world " (p. 19t). They at the
same time afford fresh indications of the continued dependence of the American
mackerel fishertnen on the British inshores, which really are in a thriving condition,
and yield increased returns every year.

Certain. expressions used in the Answer which reflect unjustly on the Dominion
fisheries and fishernien cannot be passed over in silence. They are contained in the
following paragraphs:

" Ali descriptions* o.fish fouPd .in British waters also abound along this portion
of the coast of the United Sa.'-that is, down to the thirty-ninth parallel of
north latitude.-" If the provincial Iîshermen invested the same amount of capital in
the business, and exerted equal enterprise, industry and skill, they would find the
American.waters fully as valuable to them as theirs are to fishermen of the United
States" (p. 18‡). This admission of value conflicts with the assumption (p. 13) that
the inshore fisheries possess no "commercial or intrinsie value."

At pages 19 and 20,§ after describing the United States inshore fisheries for
mackerel as being unsurpassed by any in the world, it is said that " they combine

• Page 91 of this volume. † Page 94. ‡ Page 93. § Pages 94 and 95.



131

advantages, compared with which the Dominion fisheries are uncertain, poor in
quality, and vastly less in quantity. The Canadian fisheries are a long voyage from
any market whatever, and involve far more exposure to loss of vessels and life.
These lisheries along the shores of the United States are now open to the competition
of the cheap-built vessels, cheap-fed. crew, and. poorly-paid labour of theDominion
fishernen, who pay trifling taxes, and live, both on board their vessels aud at homè,
at less than half the .expense of American fishernien.., t is only fronlack of
enterprise, capital, and ability, that the Dominionlishermen have failed to'use then."

It might suflice to -remark, in answer to these statements, that the conditions
are not at all analogous. The Dominion fisherinen have at theirown doors the richest
fisheries in the world. They produce froni them an annual value far exceeding that
of the fisheries carried on by New England fisherme'nin their own waters. It would
be simply absurd for. thein therefore to make long and costly voyages to American

vaters for the purpose of engaging:there in Gshing operations which fail to support
American fishermen, as evidenced by their annual appearance in great numbers on
the coasts of Canada. It will be shown that, -according to :the testimony 'of public
men and others in the United States, the Arnerican fisheries in former years have
been on the verge of ruin,-that American fishermen have pursued their calling in
despair, although aided by liberal bounties, drawbacks and allowances,-and that
their business has been in a " sinking state " because of their exclusion from the
inshore fisheries of the British Provinces. It seems, therefore, soinewhat ot of
place to claim for them such superiority at the expense of others; particularly s.
in view of the fact that the fishing classes of a population numbering .4,000,000
produce more fish from the waters of Canada than the New England contingent of
40,000.000 of people canproduce in their own fisheries, which are said to be (p. 18e)
" nearly as extensive territorially, and equally valuable," as those of Canada,
abounding in " all description.s :! fish found in British waters."

V.
The Answer (pp. ]S and 19)* lays nuch stress on the importance to Canadian

fishermen of the menhaden bait fishery on the coasts of the New England States.
The menhaden is here represented to be the best bait for'mackerel, and is said to
inhabit exclusively the American coast. An entirely fictitious value has been
attached to this fishery. British fishermen do not frequent United States waters for
the purpose of catching bait of any kind, or for any other purposes connected with
fishing, consequently the privilege of entering those waters to catch menhaden is of
no practical value. A ny bait of that description which they require may be purchased
as an article of commerce.

There are not now, nor have there ever been, Treaty stipulations to prevent
British fishermen froin entering American waters to buy bait, if they prefer to do so.
As a matter of fact, wvhatever menhaden bait British fishermen use, is either
purchased from American dealers or from Canadian traders, · vho import and keep
it for sale like any other merchandise. Reference is made in the Answver to the
possible contingency of legislation proh ibiting the export or sale of menhaden bait,.
the implied consequence being a serious disadvantage to Canadian fishermen in
prosecuting the mackerel fishery. It would in such contingencv be necessary to use
other baits equally good, or resort to some other method of fishing,: such as that
described at page 10, enabling the fishermen.to dispense with bait. Moreover,.it is
well known that menhaden are nowcaught in the open sea, many miles.distant from
theAmerican coast.. The Answer asserts, at page 19,* that " it is entirely an inshore
fishery;" also that menhaden "are caught solely with seines near the shore." - It
can be proved that menhaden are chiefly caught off shore, frequently "out of sight
of land."

Mr. S. L. Boardman, of Augusta, Maine, in an interesting report to the State
Board of Agriculture, of which he is Secretary, published in 1875, at page 60,
says

"Parties engaged in taking menhaden nov go off ten or twenty miles from shore, whereas thley
formerly fished near the coast, and they now find the best and most profitable fishing at that distance."

This fish is included arnong the shore fishes described by Professor S. F. Baird
as having suffered "an alarming decrease " along the inshores of the United Statès,
owing partly to excessive fishing throughout their spawning time in order to supply
the oil factories.

• Pages 93 and 94 of this volume.



Chapter 5 of the Answer deals with "the specific benefits which the Treaty
directs.the Commission to regard ii its cômpaiison and adj ustmè't of eqúivalents.y
The admission of British subjects to United Statés' fishing grounds has been dealt
with at length:in t.he third chapter f the Case." Thre i nothing inthe Ansver on
this subject calling for any reply, excepting the statement at page 20, that Dominion
fishiermen "have in the United States' waters to-day over 30 vessels equipped for
seirning, whic h, in company with the American fleet, are sweeping the shores of New
England." Leaving out of question the ".American fleet," which has nothing
whatever to do with the matter, the correctness of the statement is directly
challenged, in so far as it implies that these 30 vessels, or any of them, are British
bottoms, owned by Dominion fishermen; and the United States is hereby called
upon to produce evidence in its support.

VI.
The free admission of fish into the markets of the United States is elaimed in

the Answer to be of enormous pecuniary value to the Canadian exporter. In support
of this contention certain extracts are given on page 20, purporting to be contained
in a despatch from Lord Elgin to Mr. Webster, dated June 24, 1851, and in
auoting these extracts, it is stated that Her Majesty's Government were prepared
to throw open the fisheries of the British North American Colonies to the United
States fishermen, if the United States Government would admit fish free .of duty.

The quotations given are not contained in a despatch from Lord Elgin, who
was then Governor-General of Canada, and not British Minister at Washington,
but in an extract inclosed in a despatch addressed on June 24, 1851, by Sir H.
Bulwer to lMr. Webster, and being given without the despatch in which they were
inclosed, are made to convey a meaning at variance with the actual proposal made.
The despatch with the extract is as follows;-

"Sir, " Was7ington&, 24 Juinc, 1851.
"I have already expressed to you at different periods, and especially in my note of the 22ud

March last, the disappointment which was experienced in Canada, when, at the close of the ]ast
Session of Congress, it was known that no progress had been made in the Bill which had been brought
forward for thrce years successively, for reciprocating the measure whichi passed the Canadian I.egis-
lature in 1847, and which granted to tlhe natuml produce of this country an entry, free of duty, into
Canada, whensoever the Federal Legislature of the United States should pass a measure siniilarly
admitting into the United States the nàtural produce of the Canadas.

"This disappointment vas greater, inasmuch as the Canadian Government bas always adopted
the nost liberal commercial policy with respect to the United States, as well in regard to the transit
througlh its canais, as in regard to the admission of manufactured goods coming from this country.

"I have-now the honour to inclose to you the copies of an official communication which I have
received from the Governor-General, lord Elgin, by which yen will perceive that unless I can hold
out some liopes that a policy will be adopted in the United States, similar to that which bas been
adopted in Canada, and whic~i the Canadian authorities vould be willing, if met in a corresponding
spirit, to carry out still farther, the Canadian Governient and Legislature are lilkely forthwith to take
certain miîeasures which, both in themselves and their consequences, will effect a considerable change
in tie commercial intercourse between the Canadas and the Uited States.

" I should see with great regret the adoption of such measures, and I ama induced to hop2, froi
the conversations I have recently liad with you, that tley will be unnecessary.

" The wish of ler Majesty's Government, indeed, would be rather to improve thaniimpair all
relations of friendship and good ncighbourhood between Her Majesty's Anierican possessions and the
United States, and I feel myself authiorized to repeat to you nowi, whot I have at diffirent times
already stated--to Mr. Clayton and yourself-viz., that Her Majesty's Government would see with
leasure any arrangement, either by Treaty or by legislation, establishing a free interchange of all

natural productions, net only between Canada and the United States, but between the United States
and al Her Mjesty's North American Provinces; and, furthermore, I an willing to say that, in the
event of sucli an arrangement, Her Majesty's Governient would be ready to open to American
shipping the -waters of the River St. Lawrence, with the canals adjoining, according te the terms of the
letter which I addressed to Mr. Clayton, on the 27th March, 1850, for the information of the Com-
mittee on Commerce in the House of Representatives, and to which I take the liberty of referring you,
whilst I may add diat lier Majesty's Governnent would, in this case, be likewise willing to open te
Aiericai tislerien the fisieries along the coasts of Nova Scotia aud New Brunswick, according to
die conditions specified in the inclosed extract froin instructions with which I am furnislied.

" Tie willingness te grant to American citizens, on such reasonable conditions, two important
privileges, so long enjoyed exclusively by the subjects of Great Britain, will testify clearly to the
spirit by wlicl the Britisi Governmnent is on this occasion animated ; and, as affairs have now arrived
at that crisis in which a frank explanation of the .views of either party is necessary for the interests
.nd.right understanding of both, I take the liberty of begging you to inform me whether yo are
disposed, on the part of the United States, to enter into such a Convention as would place the com-
mercial relations between the United States and the NortiAmerican Colonies on the footing which I
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.ave here proposed, or whether, in the event of. there appearing to you any objection to proceed by
Convention in this matter, you can assure me that the United States' Governmnent will take the earliest
epportunity of n. gently reconunending .0 ógress to, carry out. the object aforesaid by the means of
legislation.

"I avail, &c.
(Signed) "H. L. BULWER

"Hon. D. Webster,
" &c. &c."

(Extract.)
" Her Majesty's Government are prepared, on certain conditions, and.with certain reservations, to.

miake the concession to which so nuch importance seems to have- been attached. by Mr. Clayton,
viz., to throw open to the fishermen of the United States the fisheries in the waters of the
British North American Colonies, with permission to those fishernen to Land on the coast of those
Colonies for the piurpose of drying their nets and curing their fish; provided that in so doing they do
not interfere with the owners of private property, or with the operations of British fishermen.

I"Her Majesty's Government would require, as an indispensable condition, in retw-a for this
concession, that all fish, either fresh or cured, imported into the United States from-the British North
American possessions, in vessels of any nation or description, should be admitted into the United
States duty free, and upon terms ii all respects of equality .with fisli imported by ditizens of the
United States.

'"N.B.-As the concession above stated applies solely to the sea fishery, the fisheries in estuaries
mnd mouths of rivers are not of course included.

"Her Majesty's Governn.ent dô not propose that any part of this arrangennt should apply to
Newfoundland."

How, after reading the above, can it be asserted that Her Majesty's Govern-
ment made an offer ta throw open the fisheries in return for the free admission of
fish ? . This offer was part only of a general proposition to put the commercial
relations between the United States and the British'North American Colonies upon
a better footing, and it was expressly made contingent upon the establishment of
Mhe reciprocalfree interchange of all natural pr.oductions.

VIT.
The 4th section, and a very large additional portion of theAnswer, is devoted to

a consideration of the advantages alleged to be derived by British subjects froin the
provisions of the Treaty of Washington. These are:-l st, increased catch of fish
taken by Colonial fishermen, as the result of the admission of American fishermen
into British waters ; 2nd, incidentai benefits arising to the inhabitants of the Cana-
dian fishing villages, and others on the coast of the maritime provinces, from traffic
with American fishermen.

This subject is introduced for the purpose of diminishiug any compensation to
which Great Britain inay be entitled. In the first place, these alleged benefits are not
founded in fact, and, secondly, their consideration is beyond the duty of the Commis-
sioners and the scope of the inquiry.

The attention of the Commission is directed to the entire absence of anything
whatever in the Treaty to warrant the introduction of this large mass of extrancous
matter in the Answer, inasmuch as the Commissioners, when estimating any advan-
ta-e which mav accrue to Great Britain under the' Treaty, are confined to the
sujects named in Articles XIX and XXI.

There are, it will be apparent, many reciprocal advantages which both nations
may enjoy, as the resuit of the Treaty, to certain classes of individuals not within
the province of the Commission to consider, and those above alluded to are clearly
.and unmistakably among the number.

To support these assertions in the Answer, lengthy extracts are quoted froni
speeches delivered in the Canadian House of Commons, upon the occasion of the
debate on the adoption of the Treaty of Washington.

The speakers, it iust be considered, were addressing themselves to the Trcaty
of Washington as a whole, and not simply to the Fishery Clauses of that Treaty.
In dealing with these clauses, not 'one of those speakers ·ventured the assertion or
opinion that the advantages to be derived by Canada were in any way or sense
equivalent to those conferred upon the United States. They spoke, and the assembly
by them addressed was impressed, with the full knowledge of the clauses vhich pro-
vide for the assessment and payment to Canada of full compensation for the privileges
secured by Article XXI Il of the Treaty.

It is reasonable to assume, considering especially the occasion and circumstances
[280] TT
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or. the debate, the numerous issues.there raised inapplicable to the present discussion
and the forcible arguments offered in. speeches not quoted,. that the Commissioners
will only give such weight to opinions as are relevant to, and consistent with, the
testimony to be produced before them.

The debate in the United States' Senate.on the subject of the adoption
of the Treaty of Washington was held vith closed doors, and thus it is not
possible to cite the opinions then offered. It may, however, be mentioned that
many emiient statesmen and public wvriters in the United States maintain that free
access to the British Anierican fisheries is highly promotive of her commerce,.and
absolutely essential to her mercantile. and naval greatness.

And when- the Reciprocity Treaty was under discussion before the 'United
States' Senate in 1852, distinguished American statesmen fully acknowledged the
value of the Canadian fisheries to the fishermen of the United States.. Mr. Secretary
Seward said:

" Will the Senate please to notice that the principal. fisheries ùi the waters to which these:limita-
tions apply, are the mackerel and the herring fisieries, and that. these are what are called. 'shoal
fisheries;' that is to sav, the best fishing for maekerel and herrings is.within.tlree miles of tie shore.
Therefore, by that renunciation, the Ulited States renounced the best inackerel and herring fisheries.
Senators, please to notice, also, that the privilege of resort to the shore constantly to cure and dry fish,
is very important. Fish can be cured sooner, and the sooner cured the better they are. and theobetter
is the market price. This circumstance lias given to the Colonies a great advantage over us in this
trade. It has stimulated their desire to abridge the American fishing as much as possible; and, indeed,
they seck naturally enough to procure our exclusion altogether from the fishing grounds."

Further on, alluding to the construction of the Convention. of .1818, as.regards
large bays, Mr. Seward said:-

"9 While that question is kept up, ite American fisheries, iwhich were once ih a most prosperous
condition, are comparatively stationary or declining, although supported by large bounties. At- the
same time the provincial fisheries are gainig- in the quantity of fish exported to thiscountry, and
largely gaining in their exportations abroad.

"Our fishermen want all that our own construction of the Convention gives them, and vant and
must have morc-they want and must have the. pirivilege of fishing within the three inhibited miles,
and of curing fish on the shore."

Senator Hamlin, of Maine, after describing the magnitude and importance of
the American fisheries « as the great fountains of commercial prosperity and naval
power," declared that if American fishermen were kept out of these inshore waters,
the " immense amount of property thus invested will become useless, and leave them
in want and beggary,. or in prison in foreign gaols."

In the .House of Representatives, Mr. Scudder, of Massachusetts,.refèrring to
the mackerel, said:-

" These fish arc taken ini the waters nearer the coast tian the codfish arc. A considerable
proportion, from one-third to one-half, are taken on the coasts, and in the bays and gulfs of. the British
Provinces. The inhabitants of the Provinces take many of them in boats and -with seines. The boat
and seine fislery is the more successftul and. profitable, and would be pursued by our fishermen, were it
not for the stipulations of the Convention of 1818, betwixt the United States and Great Britain, by
which it is contended that al the fisheries within three miles of the coasts, with few unimportant
exceptions, hre sccured to the Provinces alone."

Mr. Tuck, of New flampshire, said

" This shore fishery which we have renounced is of. great value, and extrernely important to
American fisherien.

* .. . * e o e
"From the first of September to the close of the season, the mackerel run near the shore, and

it is next to impossible for our vessels to obtain fares without taking fish within the prohibited
limits.

* e e C * .

"The truth is, our fisiermen need absolutely, and muust have, the thousands, of miles of shore
fishery which have been rentounced, or they must always do an uncertain business. If our mackerel
men are prohibited fromu going within threc miles of the shore, and are forcibly kept away (and nothing
but force will do it), then they may as well give up their business first as last. It will lie always
uncertain.

"They (the American fishermen) want the shore fisheries ; they want a right to -erect and>maintain
structures on shore to cure cod-fish as soon as taken, thus saving cost, and making better fish for
market ; and believing their vishies to be easy of accomplishment, they will not consent te the
endurance of former restrictions, the annoyances and troubles of which they have. so long feL."
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The foregoing statements -are am,ply .sustained by .Reports which have been
published by the United States' Government and by other American statesmen and
vriters on this subject, and which can'be laid before the Commission.

VIIi.

The United States contend, at page 3*l of the Answer, that the remission of
<duties to Canadian fishermen during the four years which have already elapsed
under the operation of the Treaty has amounted to about 400,000 dollars annually;
and in connection with this statement the following principle is laid down

"When a tax or duty is imposed upon only a sinall portion of the producers of any commodity,
from which the great body of its producers are exempt, such tax or duty necessarily remains a- burden
upon the producers of the snaller quantity, diminishiug their profits, and cannot be added to the price,
and so distributed among the purchasers and consumers."

Withouit controverting the correctness of this principle in its application to
certain conditions of international commerce, it cannot be admitted to be universally
correct, but the accuracy of the statement that the remission of duties lias
amounted to 400,000 dollars annually, or anything like that amount, is challenged.
In the United States the demaind for mackerel is large,.but not unlimited. That
demand cannot ordinarily be supplied by fish taken in United States' waters, and it
will be proved that the average prices obtained by the Canadian exporter into the
United States, during those vears in which foreign ßshermen were excluded from
British American waters, in face of the duty of 2 dollars per barrel. have been quite
equal to the prices realized since these waters have been thrown open to Arnerican
fishermen, and the duties removed.

Upon a careful examination of ail the facts to be submitted, the Commissioners
will, it is confidently believed, be satis6ed that the remission of duties upon mackerel,
coupled iyith the throwing open of Canadian fishing grounds to the American fisher-
men, has not resulted in pecuniary pro6t to the British fisherman, but, on the contrary,
to the American dealer or consumer. At the same time it is frankly admitted that
during those periods when American fishermen enjoyed, as stated at page 9- of the
Answer, the privilege of fishing in Canadian waters, and Canadian-caught fish were
subject to duty, that duty may have been paid to a certain extent by the exporter,
increasing or iessening li proportion as the catch of United States' vessels in Cana-
dian waters was small or great.

In conclusion, it is submitted that the principle insisted on by the United States
on page 31* of the Answer, in regard to the burden of duty falling upon the producer,
already quoted, is conclusive in showing the value at which the United States
estimate the compensation to be paid for the concessions granted to themi by the
Treaty of Washington.

In this relation, Her Majesty's Government calls particular attention to the
offer made by the United States' Commissioners during the negotiation preceding
that Treaty, as appears from the Protocols of the Conference. That offer is expressed
in the following words:-

" That inasmuch as Congress had recently more than once expressed itself in favour of the
abolition of the duties on. coal and salt, they would propose that coal, salt, and fish be reciprocally
admitted free, and that, inasmuch as Congress had removed the duty from a portion of the lumber
hieretofore subject to duty, and as the tendency of legislation in the United States was ·toward the
reduction of taxation and of duties in proportion to the reduction of the public debt and expenses,
they would further propose that lumber be admitted free of duty from and after the 1st July,
1874."

The British Commissioners declined the offer, on the ground of its inadequacy,
unless supplemented by a money payment; and it was subsequently withdrawn. -

This offer of the.American Conmissioners embraced the free admission into the
United States of Esh and fish oil, coal, and sait, to which lumber was to be added
after the Ist July, 1874.

The Treaty, as subsequently agreed upon, confined the reciprocal remission o'
duty. to fish and fish oil.

The difference, then, between the offer of the American Commissioners and-the
actual Treaty concessions, lies in the free admission of fish and fish oil, while coal,
sait, and lumber are still subject to duty. Her Majesty's Government are prepared
to prove that upwards of 17,000,000 dollars would have been the aggrrgeate remis.-

( Page 99 of this volume. t Paie 90.
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sions upon these three last-named articles for the term of years over which the
Treaty extends, after deducting the duties upon the same articles when imported
into Canada froin the United States; and upon the principle enunciated as an axiom
in the Answer of the United States, it may be fairly assumed that this sum of
17,000,000 dollars is the value which the United States' Hi gh Conimissioners them-
selves placed upon the fishery privileges which they obtained for their country under
the Treaty of Washington, over and above the privileges conceded to Great Britain,.
and now enjoyed under the Treaty.

PAIRT IL.

NEWFOUNDLANÇD.

In the Answer to the Case, it is contended that "In regard to Newfoundland no
special remarks seem to be required atthis point, except that by Article XXXII the
provisions and stipulations of Articles XVIII to XXV inclusive are extended to that
Island, so far as they are applicable. But there is no previous mention of New-
foundland in the Treaty; and it seems a strained and unnatural construction of
Article XXXI I to hold that by this general language it vas intended to make the
provisions as to this Commission applicable thereto. The United States assert that
the jurisdiction of the Commissioners does not extend to inquiring whether
compensation should be made for the inshore fisheries of that Island, both because
the language of the Treaty does not authorize them to do so, and because the
extensive rights to the inshore fisheries of that Island, and to dry and cure fish upon
its shores, already p9ssessed by the United States under the Convention of 1818,
render it extremely improbable that any idea of possible compensation to that Island
could have been entertained by either of the Higli Contracting Powers when the
Treaty was framed."

This contention on the part of the United States, to exclude from thejurisdic-
tion of the Commissioners the clain of the Colony of Newfoundland for compensation,
is submitted to be wholly untenable, and it can scarcely be supposed that such a
position is intended to be seriously urged by the United States. It will be seen by
reference to Article XXXII that it is provided that-" The provisions and stipulations
of Articles XVIII to XXV of this Treaty, inclusive, shall extend to the Colony of
Newfoundland, as far as they are applicable." If it had bec contemplated to exclude
Newfoundland from a claim for compensation, the provisions and stipulations of
Articles XXII to XXV inclusive, which have reference only to the assertion of the
British claim for compensation, and the mode of adjustment thereof, would not have
been expressly extended to Newfoundland, but the Articles XVIII to XXI inclusive,
wouild have beena lone s ufficient for secu ring the mutual concessions therein contained.
No language could have been employed more plainly providing for the right of
Nevfoundland, conjointly with the Dominion of Canada, to claim compensation for
the greater value of the concessions as regards the Colony made to the United
States over those conceded by the latter to Newfoundland. The assertion made
that the.United States possessed extensive rights to the inshore fisheries of
Ncwfoundland appears to render it desirable that the nature and extent of these
rights should be clearly placed before the Commissioners. By Article Xlii of the
Treaty of Utrecht, A.D. 1713, it is stipulated:-

"The Island called Newfoundland, with the adjacent islands, shail, from this time forward, belong
of right wholly. to Great Britain ; and to that end the town and fortress of Placentia, and whatever
other places in the said .sland are in the possession of the French, shall be yielded and given up within
seven iontbs from the exchange of the ratifications of this Treaty, or sooner, if possible, by the Most
Christian King, to tlose who have a commission from the King of Great Britain for that purpose.
Nor shall the Most Christian King, his heirs and successors, or any of their subjects, at any time here-
after, lay claim to any right to the said Island and islauds, or to any part of it or them. Moreover, it
shall nut be lawful for the .subjects of France to fortify any place in the said Island of Newfoundland,
or to erect any buildings there, besides stages made of boards, and huts necessary and usual for drying
of fish, or to resort to the said Island, heyond the tine necessary for fishing and drying of fish. But



it shall be allowed to subjects of France to catch fish and-to dry them on land in that part only, and
in no other besides that, of the said Island of Newfoundland, which stretches from the place called
Cape Bonavista to the northern point of the said Island, and from thence running down the western
side reaclies as far as the place called Point Riche. But the island called'Cape Breton, as also all
others, both in the mouth of the Piver St. Lawrence, and in the Gulf of the same niame, shall hereafter
belong of right to the French, and the Most Christian King shall have all manner of liberty to fortify
any place or places there."

And by Article V of the Treaty of Versailles, A.D. 1783, it is further agreed
that,--

":His Majesty the Most Christian Ming, in order to prevent the quarrels which bave hitierto
arisen between the two nations of England and France, consents to renounce the right of fishing, which
belongs ta him in virtue .of the afaresaid Article of the Treaty of Utrecht, froni Cape Bonavista to
Cape St. John, situated on the eastern coanst of Newfoundland, in fifty degrees north latitude; and Ris
Majesty the King of Great Britain consents, on his part, that the fishery assigned to the subjects of
Ris Most Christian Majesty, beginning at the said Cape St. John, passing ta the norti, and descending
by the western coast of the Island of Newfoundland, shall extend ta the place called Cape 'Ray,
situated in forty-seven degrees fifty minutes latitude. The French fishermen shall enjoy the fishery
which is assigned ta theni by the prescrit Article, as they had the right to enjoy that which was
assigned to thein by the.Treaty of Utrecht."

The declaration of His Britannic Majesty acconpanying the last named Treaty
is as follows:-

"'The King, having entirely agreed with .His Most Christian Majesty upon the Articles of the
Defiuitive Treaty, will seek every means which shall not only ensure the execution thereof with bis
accistomed good faith and punctuality, and will besides give, on his part, all possible efficacy to the
principles which shall prevent even the least foundation Of dispute for the future. To this end, and
in order that the fishermen of the two nations may not give cause for daily quarrels, Ris Britannie
Majesty will take the nost positive measures for preventing his subjects from interruipting in any
manner, by their competition, the fishery af the French, during the temporary exercise Of it whiclh is
granted to them upon the coasts of the Island of Newfoundland, but le will for this purpose cause the
fixed settlements whieh shall be formed there ta be reioved. Ris Britannic Majesty will give orders
that the French fishermen be niot incommoded in cutting the wood necessary for the repair of their
scaffolds, huts, and fishing vessels."

" The XlIIth .Article of the Treaty of Utrecht, and the nethod of carrying on the fishery, which
has at all tines been acknowledged, shall be the plan upon which the fishery shall be carried on there ;
it shall not be deviated from by either party; the French fishermen building only their scaffolds, con-
fining themselves to the repair of their fishing vessels, and not wintering there; the subjects of His
Britannic Majesty, on their part, not molesting in any manner the French fishermen during their
fishing, nor injuring their scaffolds during their absence."

"The King of Great Britain, in ceding the islands of St. Pierre and Miquelon ta France, regards
them as ceded for the purpose of serving as a real shelter ta the French fishermen, and in full confi-
dence that these possessions will nat become an object of jealousy between the two nations; an.1 that
the fishery between the said islands and that of Newfoundland shal be lùxited ta the Middle of the
channel."

The "extensive rights to the inshore fisheries " of Newfoundland, alleged to be-

possessed by the Uniteéd States prior to the Washington Treaty, consisted,.first,
of a right to participate, in common with British subjects, in such rights of fishing
on the northern and western parts of the coast, between Quirpon Island and Cape
Ray, as British subjects possessed after the concessions made to the French by the
aforesaid Treaties of A.D. 1713 and 1783; secondly, the liberty, in common. wit.i
British subjects, to take fish on the southern coast from Cape Ray ta the Rameau
Islands. The first is of very limited value considering the large concessions.
previously made to the French, and the second extends over a com paratively short line
of coast only. The coast of NewfoundLaxnd froni the Rameau Islands.to Cape Ray,
and thence north to Quirpon Island, is too remiote, and is not suitable as a basis for

carrying on the deep-sea and bank fisheries, the eastern and south eastern coasts
now thrown open to the United States being the parts of the Island which can be
alone availed of for that purpose with real advantage. The United States moreover
undertook by Treaty with France, in 1801 (Article XXVII), that-

"Neither party vill intermeddle in the fisheries of the other on its coasts, nor disturb the other
in the exercise of the rights which it now holds or nay acquire on the coast of Newfoundland, in the
Gulf of St. Lawrence, or elsewhere on the American coast northward of the United States, but the
whale and scal fisheries shall be free ta both in every quarter of the world."

Therefore " the extensive rights " of the United States on the coasts of New-
foundland dwindledown to the mere liberty, in comnion with British subjects, to take
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fish between Cape Ray and the Rameau Islands, and to dry and cure fish in the
unsettled bays, harbours, and creeks of that part of the coast. It is impossible to
conceive, having regard to the important privileges conceded by the Washington
Treaty, that the extremely limited rights enjoyed by the United States under the
Convention of 1818, could in any way have been entertained by the High Contracting
Powers as operating against the undoubted claim of the Colony of Newfoundland
for compensation. It is asserted on behalf of Newfoundland, that the United States
have never claimed for their fishermen the right to enter any of the bays of that
Island, other than those between Quirpon Island and Cape Ray, and thence to the
Rameau Islands, except " for the purpose of shelter and of repairing damages
therein, of purchasing wood and of obtaining water," as provided by the Convention
of 1818.

Tt will be shown by conclusive testimony that, whether the contention on the
part of the United States regarding the limit or extent of territorial waters, and the
rights in bays, guifs, and inlets, be maintainable or not, it has no appreciable
practical effect, so far as concerns the claim for compensation made by Newfound-
land, inasmuch as the cod and other fisheries of that Island, set forth in the Case
as producing annually over 6,000,000 dollars by the labour of a limited number of
operatives, and which are nov by Article XVIII of the Treaty of Washington thrown
open to the fishermen of the United.States, are carried on within three miles of the
coast line following. the sinuosities of the shores. The bait fishery, from which the
United States fishermen can now, by virtue of the same Article, procure all the bait
requisite for the successful prosecution of the deep-sea, bank, and inshore fisheries,
is also carried on within the said three-mile limit. The fact that such a large annual
amount of produce. principally of codfish, is drawn from the waters along Our
coast, and within the admitted territorial limits of the jurisdiction of the Colony of
Newfoundland, effectually refutes the assertion by the United States that " the cod
fisbery is solely a deep-sea fishery, and not a subject within the congnizance of this
Commission." The privilege of landing on the coast of Newfoundland for the
purpose of curing fish, drying nets, &c., characterized in the Answer as " customs
belonging to the primitive mode of fishino" is nevertheless highly valued by the
United States, inasmuch as its insertion has always been insisted on in all Treaties
relating to the fisheries between the United States and Great Britain, and it has
been practically availed of, and may in the future be reasonably anticipated to
become more generally used, the climate of Newfoundland being especially adapted
to the production of the best quality of dry codfish suitable for southern and
tropical markets.

The claim preferred by Newfoundland is based alone upon the new privileges
conceded by the Washington Treaty, and does not embrace a demand under any
other Treaty or Convention. And it is submitted that, in estimating compensation,
the Commissioners should not confine their jurisdiction and consideration merely to
the expressed specific, but to all necessary incidental privileges which before could
not be claimed, and were not enjoyed as they have been, or may be, under this
Treaty.

The specifie and consequential concessions have already been set forth in the
Case, and ought not to be restricted to the limits proposed for awarding compensa-
tion in the Answer.

So far as Newfoundland is concerned, these concessions are of great value to
the United States, and of corresponding detriment to British fishermen residing on
the coast.

The restrictions in the Treaty of 1818 cannot be considered as in present
operation as regards the rights conferred on, and exercised by, the United States
under the Washington Treaty.

The free and uninterrupted exercise of these rights by the United States'
fishermen on the Newfoundland coast since this Treaty came into effect, nay be
accepted as a practical proof of the interpretation placed by the United States upon
the Treaty of Washington.
. - Evidence will be submitted to prove that the United States is not a market for
Newfoundland produc. except to a very limited extent, and that neither the
abrogation of the Recipr.g'City Treaty, nor the passing of the Washington Treaty,
did in any way affect experts of the Colony to the United States, or the value of its
produce, as the shipments of Newfoundland fish to the United States form so
insignificant an item of export. But as a matter of fact, since the operation of the
present Treaty, fish shipments to the United States have declined, as the fishermen



of that nation, from the increased advantages conferred on them, can now supply
their own markets. . The assumption, therefore, that the Treaty has opened up to
Newfoundland a free market with 40,000,000 of people, consuniers of its produce, is
utterly untenable, this being in reality but a barren right, as the people of the United
States are not to any marked extent, as compared with those of Great Britain, the
Med;terraneanî, West Indies, or Brazil, consuners of Newfoundland dry codfish.
Only in years of greatscarcity in the United States' markets is Nevfoundland hard
cured fish cal led for to supply the deficiency. Having shown hov small a percentage of
the annual exports of Newfoundland finds its way to the markets of the United States,
it is plain that the remission of duties thereon, trivial in amount as they will be
show n to be, cannot for a moment be considered as any adequate set-off to the
extensive fishing privileges ceded to the United States by the Colony of New-
fou ndland.

As regards the herring fishery on the Coast of Newfoundland, it is availed of to
a considerable extent by the United States' fishermen, and evidence w'ill be adduced
of large exportations by them in American vessels, particularly fromn Fortune Bay
and the neighbourhoocl, both to European and their own markets.

The presence of United States' fishermen upon the coast of Newlundland, so
far from being an advantage, as is assunied in the Answer, operates most prejudically
to Nevfouniidland fishermen. Bait is not thrown overboard to attract the fish, as
asserted, but the United States' Bank fishing vessels, visiting the coast in such large
numbers as they do, for the purpose of obtaining hait, sweep the coves, creeks, and
inlets, thereby diminishing the supply of bait for local catch, and scaring it from
the grounds where it would otherwise be an attraction to the cod.

No incidental benefits have heretofore accrued to the people of Newfoundland
from traffie with United States' fishermen under the operation of'any Treaty. Since
the abrogation of the Reciprocity Treaty, it is true, as stated in the Answer, that
large numbers of United States' mackerel fishing vessels have been divertéd from
that fishery to the Bank fishery of Newfoundland, and hence the presence.at this
time of a laro-e fleet of United States' cod-fishing vessels upon the coast of that
Island.

It has been stated in the Case that no Newfoundland fishermen ever visit the
coast of the United States for fishing purposes, and it is now asserted that, even
though the fisheries there may be valuable to the United States, they are utterly
valueless to Newfoundland, not froin lack of enterprise on the part of Newfound-
landers, as alleged, but because they have a teeming fishery at their own door, and
could not advantageously resort to localities-so remote. The contrary, however, is
the case with the United States, vhose fishermen are compelled to seek foreign
fishing grounds.

The assertion that the United States' cod fisherv has declined in amount and
value, if this be sustained, can hardly be ad'mitted as an argument against the
claini for compensation, but it may very fairly, and with force, be.contended that,
in view of the material and unquestionable benefits conferred upon the United
States by the Washington Treaty, and the free exercise of those privileges, the
falling off would have been nuéh more considerabeI had thè Treaty not existed.

Tlie allegation, on the part of the United States, "lthat they desire to
secure the privilege of using our fisheries, not for their commercial or intrinsic value,
but for the purpose of removing a source of irritation," is not maintainable, for,
while the Treaty of Washington obviates the necessity of a continuance of that
vigilance in the protection of British rights within territorial waters· of the
Island, by throwing open ail its preserves to the free use of the citizens of the United
States, it must be remembered that such necessary protection was not the
consequence of any right on the part of the United States, but the iinmediate result
of a system of encroachment by the fishermen of that. country in British waters not
in accordance vith the observance of international rights-for, notwithstanding the
Convention of 1818, they have continually attenipted to- participate in privileges
exclusively belonging to the subjects of 1er Britannic Majesty, thus causing much
annoyance and vexation between the two nations, and forcing, as it were, the present
arrangement, to avoid difficulties between two peoples whose mercantile, as well
as social and hereditary connections, should be characterized by respect for mutual
rights.
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APPENDIX K.

BiuF oN BEHALT oF [ixER MAE STy's GoVERiNMENT iN REPEY TO TME iBRIEF oN
BEALT OF THE UNITED STATES.

THE extent to which the dominion and jurisdiction of a maritime state extends
on its external sea coast lias not always, or by different nations, been treated with
unanimity. After the introduction of fire-arns (See ' Anna" 5 Rob. 385) that
extent or distance, upon the then reason of the thing,--terre dominium fnitur ubi
finitur arniorum vis, as cited by Lord Stowell,-was said to be usually recognized to
be about three miles from the shore, but now that the range of modern artillerv has
been so largely increased, if not upon other grounds, it is probable that a greater
distance would be claimed by many nations, including the United States of America.
The practical, and therefore real and true reason of the rule is stated by Kent,
"Commentaries " 1, page 32, where, after commiienting on a citation of Azuni, lie says:
" All that can reasonably be asserted is, that the dominion of the sovereign of
the shore over the contiguous sea extends as far as is requisite for his safety and for
some lawful end." No dispute has arisen touching the distance froin the external
line of coast from which American fishermen have been excluded from taking fish,
and therefore that subject may be rejected from the present discussion.

It is adrnitted hy all authorities. wlhether writers on international law, judges
who have interpreted that law, or statesmen who have negotiated upon or carried it
into efFect in Treaties or Conventions, that every nation has the right of exclusive
dominion and juirisdiction over those portions of its adjacent waters which are
includez by promontories or headlands within its territories. The rule is thus
stated in Wheaton's International Law (second edition by Mr. Lawrence, page 320):
" The maritime territory of every state extends to the ports, harbours, bays, mouths
of rivers, and adjacent parts of the sea, inclosed by headlands belonging to the same
state."

Upon examination of Article I of the Convention of 1818, mentioned in the
XVIlith Article of the Treaty of Washington, it will be ascertained how far the
privilege has been conceded by the latter Article to United States' fishernien to use
bays in British North America.

The following is Article XVIII of the Treaty of Washington:-

"TIt is agreed by the High Contracting Parties that in addition to the liberty secured to the
United States' fishermen by the Convention between Great Britain and the United States, signed at
London-on the 20th day of October, 1818, of taking, curing, and drying fish on certain coasts of the
British North American Colonies therein defined, the inhabitants of the United States shall have, in
common with the subjects of Her Britannie Majesty, the liberty for the terni of years mentioned in
Article XXXIII of this Treaty, to take fish of every kind, except shell-fish, on the sea-coasts and
shores, and in the bays, harbors, and creeks of the Provinces of Quebec, Nova Scotia, and New
Brunswick, and the Coluny of Prince Edward's Island, and of the seveiml islands thereunto adjacent,
without being restricted to any distance from the shore, with permission to land upon the said coasts
arnl shores and islands, and also upon~the Magdalen Islands, for the purpose of drying their nets and
cuiing their fish; , provided that, in so doing, they do not interfère with the rights of private
property, or with British fisherinen, in the -peaccable use of any part of the said coasts in their
occupancy for the same purpose.

"It is understood that the above-mentioned liberty applies solely to the sea fishery, and that the
salnon and shad fisheries, and all other fisheries in rivers and the mouths of rivers, are hereby
reserved exclusively for British fishermen."

Article I of the Convention of 1818 is as follows:

"-Whereas differences have arisen respecting the liberty claimed by the United States for the
inhabitants thereof to take, dry, and cure fish on certain coasts, bays,.harbours, and creeks of Hs
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ritannie Majesty's dominions in America, it is agreed between the Bigh Contracting Parties that the
inhabitants of the said United States shall have, for ever, in common with the subjects of His Britannie
Majesty, the liberty to take fish of every kind on that part of the southern coast of Newfotndland. which
extends from Cape Ray to the Rameau Islands, on the western and northern coast of Newfoundland,
from the said Cape Ray to the Quirpon Islands, on the shores of the Magdalen Islands, and also on
the coasts, bays, harbours, and creeks, from -Mount'T0ý,'où. the southern coast of labrador. to and
through the Straits of Belle Isle, and thence northwardly indefinitely along the coast, without pre-
.judice, however, to any of the exclusive rights of the Hudson's Bay Company ; and that thé American
fishermen shall also have liberty, for ever, to dry and cure fish in any of the unsettled bays, harbours,
und crecks of the southern part of the coast of Newfoundland, hereabove described, and of the coast of
.Ibrador; but so soon as the same or any portion tlereofshaU be settled, it shall not be lawful for the
said fishermen to dry or cure fish at such portion so settled; without previous agreement for such
purpose with the inhabitants, proprietors, or possessors of the ground. • And the United States hereby
renounce forever, auy liberty heretofore enjoyed or claimed by the inhabitants thereof, to take, dry, or
-cure fish on or within three marine miles of any of the consts, bays, creeks, or harbours of Ris Britannie
liajesty's dominions in America not included vithin the above-mentioned limits. Provided, however,
that the Aimerican fishermen shall be admaitted to enter such bays or haibours for the purpose of shelter,
and of repairing damages therein, of purchasing wood, and of obtaining water, and for no other
purpose whatever. But they shall b iuider such restrictions as shall be necessary to prevent their
taking, drying, or curing fish therein, or in any other manner whatever abusing the privileges hereby
reserved to them."

The controversy turns upon the true effect of the renunciation on the part of
the United States, "of any liberty heretofore enjoyed or claimed by the inhabitants
thereof to take, dry, or cure fish on or within three marine miles of any of the coasts,
bays, creeks, or harbours of His Britannic Majesty's dominions in America," not
included within certain above-mentioned limits.

On the part of Great Britain it is maintained- that the United States' fishermen
vere prohibited from fisfiing within three marine miles of the entrance of any of such

bays, creeks, or harbours of His Britannic Majesty's dominions in America; while
the United States' Government contend that the United States' fishermen were
permitted by that Article to fish in the said bays, creeks, or harbours, provided
they did not approach within three miles of the shore in the pursuit of their calling.

The correspondence between the Government of Great Britain and that of the
United States, a portion of which is set out in the. United States' Brief, shows that,
with the exception of the Bay of Fundy, which, for exceptional reasons, and by the
indulgence of Great Britain, was differently treated, Her Majesty's Government has
uniformily contended for the construction nowv relied on.

This correspondence, as well as the utterances of American statesmen, support
the construction contended for by Great Britain.

Mr. Stevenson, United States' Minister in London, in 1841, March 27, writing
to Lord Palmerston, then Foreign Secretary, puts the two views very clearly. "The
Provincial authorities," he says, "assume a right to exclude the vessels of the
United States from all their bays (even including those of Fundy and Chaleurs),
and likewise to prohibit their approach within three miles of a line drawn fron
headiand to headland, instead of from the indents of the shores of the Provinces.
The fishermen of the United States believe that they can with propriety take fish
anywhere on the coasts of the British Provinces if not nearer than three miles to
land."

But Mr. Everett, also United States' Minister in London, in 1844, May 25, puts
a different construction upon thé Treaty of 1818. In his letter to Lord Aberdeen
of May 25, 1844, quoted in the United States' Brief (pages 15, 16, 17, and 18') he
says :-

" It was notoriously the object of the Article of the Treaty in question, to put an end to the
difficidties which had grown out of the operations of the fishermen from the United States along the
coasts, and upon the shores of the settled portions of the country, and for that purpose to remove their
vessels to a distance not exceeding three miles from the saine. In estimating this distance the under-
signed admits it to be tle intent of the Treaty, as it is in itself reasonablc, to hacc rcjard to the gencral
line of the coast, and to consider its bays, creeks, and harbours-that is, the indentations wsually so
accounted-as incliuicd iothin that linc. But the undersigned cannot admit it to be reasonable, instead
of thus following the general directions of the coast, to draw a line from the south-westernrmost point
of Nova Scotia, to the termination of the north-eastern boundary between the United States and New
Brunswick; and to cousider the arms of the sea whielh will thus b eut off, and which cannot, on that
lino, be less than sixty miles wide, as one of the bays on the coast from which American vessels are
excluded. By this interpretation the fishermen of the United States would be shut out from the
waters distant, not threc, but thirty miles, from any part of the Colonial coast. The undersigned
cannot perceive that any assignable object of the restriction imposed by the Convention of 1818, on
the fishing privilege accorded to the citizens of the United States by tie Treaty of 1783, requires such
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a latitude of construction. It is obvious; thati by the terms of the Treaty, the furthest distance to
whicli fishing vessels of the United States are obliged to hold theiselves from, the Colonial coasts and
Pays, is three miles. But owing to the peculiar configuration of thiese coasts, there is a succession of
bays indenting the shores both of New Bruhswick and TNova Scotia, within any distance not less than
three miles-a privilege from the enjoyment of whicli they will be wholly excluded-in this part 'of
the coast, if the broad arm of the sea which flows up between New Brunswick and Nova Scotia is
itself to bc considered one of the forbidden bays."

Here in plain, unambiguous language, Mr. Everett represents to Lord A berdeen
that the Bay of Fundy ought not to be treated as a bay from which United States'
fisherinen w'ere to be excluded under the Convention of 1818, because the headlands
were not only skely miles apait, but one of them was not British. Moreover, he points
out that "owing to the peculiar configuration of these coasts " (i. e. the coasts of
the Bay of Fundy itself), "there is a succession of bays indenting the shores both of
New Brunswick and Nova Scotia (i. e., the two shores of the Bay of Fundy), within
anny distance not less than three miles," from which last named bays the American
fishermen hiad a right to approach, and fron which privilege thcy were necessarily
excluded by holding the whole bocly of the Bay of Fundy to be Britisi territorial
water.

It is by no means conceded f hat because on both coasts of the Great Bay of
iundy large hays exist vhich, according to the British contention, American
lishermen are forbidden to approach, Mr. Everetd was right in his argument that
the Bav of' Funiv is reallv <open sea, yet there is at all events a plausibility about
the reasoning which cannot attach to the contention of the United States in reference
to any other bay on the British American coasts.

Not a word is to be found in this letter affording the slightest countenance to
the doctrine contended for in the Answer and Brief of the United States, viz. that
no bay was intended to be included in the Convention of 1818, except bays of no
greater width at the mouths than six miles. lad such a doctrine been in the mind
of Mr. Everett when he wrote this letter, it nay be assumed that lie would not have
refrained from bringing iL under Lord Aberdeen's notice. But so far from setting
up such a doctrine, he says that he "adimits it to be the intent of the Treaty, as it
is iu itself reasonable, to have regard to the general line of the coast, and to consider
its bays, creeks, and harbours-that is. indentations usually so accounted-as includced
within that line." What line ? tlearlV the line within three miles froin which
all American fishing vessels are exciuded under the Convention. Mr. Everett
never ventured to hint that the Bay or Miramichi, or the Bay of Chaleurs, did not fall
within the words of the ConvenLion of 1818. le argues that, if the United States'
fishermen are to be excluded froi the Bav or, Fundy, "l two entirely different
limitations would exist in reference to the -ight of shelter reserved to American
vessels on the shores of Fier Majesty's Colonial possessions. , They wvould be
allowed to fish within three miles of the place of shelter along the greater part of
the coast, while im reference to the entire extent of shore within the Bay of Fundy.
they would lie wholly prohibited from fishing along the coast, and would be kept.at
a distance of twenty or thirty miles from any place of refuge in case of extremity.'

This argument impliedly adnits that, whatever may be the case as to theBay
of Fundy, United States' fishermen were, by the Trenty of 1818, excluded, except
for purposes of nccessity, fron other bays along the coast of Her Majesty's
Colonial possessions, and froni fishing within three miles of those bays.

The British Governument, however, in 1845, whilst, maintaining as a matter of
strict construction that the Bay of Fundv was rightfully claimed by Great Britain,
as a bay within the meaning of tlhe Convention of 1818, relaxed the application of
this construction to that bay, and "allowed the United States' fishermen to pursue
their avocations in any part of it, provided they should not approach, except in
cases specified in the Treaty of 1818, within three miles of the entrance of any bay
on the coast of Nova Scotia or New Brunswick."

This proviso shows clearly the construction put at that time (1845), and before,
by the British Government, upon the word " bay " in th.e Convention or 1818, on
both points that the dimensions of the bay were immaterial, and that no approach
was permissible within thrce miles of the entrance of a bay.

In a State paper, dated July 6, 1852, MV1r. Webster, Secretary of State, although;
contending that the wording of the Convention of 1818 was not·confornable to the
intentions of the United States as one of the Con tracting Parties, says:
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«It would appear, that by a strict and rigid costruction of this Article (Ist Article of Convention

of 1818), fishing vessels of the United States are precluded froin entering into the bays or harbours of the
British Provinces, except for the purposes of shelter, repairing damages, and obtaining wood and
-water. A bay, as is usually understood, is an ari. or recess of the sea entering from the ocean
between capes or headlands ; and Ihe terin applicd equally to small and large tracts of water thus
sitvuated. It is common to speak of Hudson's Bay, or the Bay of Biscay, althougl they are very large
tracts of water.

" The British authorities insist tliat England has a right to draw a ine fronhealland to headland,
and to capture all Anerican fishermen vho may follow their pursuits inside of that line. It was
undoùbtedly an oversighit in the Convention of 1818 to make so large a concession to England, since
the United States lad usually considcred that thoso vast inlets, or recesses of the ocean, ought to be
open to American fishermen as frecly as the sea itself, to within three miles of the shore."

Had this language been used by so great and experienced a statesnan as
Mr. Webster, in any ordinary debate, it would be testinony of the inost weighty
character against the views put forth on this subjeet in the Answer of the United
States. But when it is borne in mind that Mr. Webster used these words in his
official capacity as Secretary of State, they rmust be considered as conclusive.

Mr. Rush, who negotiated the Treaty of 1818, in a letter to Secretary Maicy,
dated l8th July, 1853, says

" These are the decisive words in our favour. They imcan no more than that our fisherrnen, whilst
fishing in the waters of the Bay of Fundy, should not go nearer than tbzee miles to any of those small
inner bays, creeks, or harbours which are known to indent the eoasts of Nova Scotia and New Bruns-
wick To suppose they were bound toel-ep three miles off from a lne drawn froi head]ancd to lieadland
on the extreme outside limits of that bay-a line which might ncasure fifty miles or more, according to
the manner of drawing or imagining it-would be a most unnatural supposition.

"Similar reasoils apply to all other large bays and guifs. In signing the Treaty, we believed
that we retained the right of fishing in the sea, whether calleda hay, gulf, or by whatever name
designated. Our fishermen were Vaiting for the word, not of exclusion, but of admission to these large
outer bays or gulfs."

This reasoning of Mr. Rush evades the question. He admits the right of
exclusion from sone bays, but can only say as to'larger bays (not defining or even
describing what he neans by larger bays) that it is not to be supposed the right of
fishing in them would be signed away by the American negotiators, a supposition,
however, which, it appears, Mr. Webster and other Amierican statesmen did
entertain and express.

Senator Soule, in the Senate, August 5, 1852, referring to the words of
Mr. Webster, already cited, said:-

Is Englaid right ? If we trust the Secretary of State, in the view which lie takes of her claims,
it would seem as if the teins of the letter of the Treaty were on lier side. This Mr. Webstér
peremptorily admits, while others but debate it upon mere technicalities of language."

After quoting from Webster, Senator Soule continued:

"IlIere the whole is surrendered ; there is no escape from the admission. It was an oversight to
make so large a concession to England! . The concession was then ,made, was it not ? If so, the
dispute is at an end; and yet it vere a bard task to justify the summary process througlh which
England has sought to compel us to compliance with the concession, particularly as she had, to say
the least of it, suffered our fishermen to haunt the Bay of Fundy, by express allowance in 1844."

On August 12, 1852, Senator Butler, though expressing a desire to rnake further
inquiries into the subject, said

"We cannot go beyond the Treaty of 1818; and that is, What is a 'British bay ? Wliat is one of
the bays and harbours of Great Britain ?"

And after speaking of the clear concessions to Anierican fishernien, on sonie of
the coasts, bays, &c., of Newfoundland, Senator Butler adds:

"But so far as regards he bays of Nova Scotia and New Brunswick, we have no right under the
terns of the Treaty to fish in thei if they eau be regarded as British bays."

On August 14, 1852, Senator Seward, answering the members of the Senate
who had criticised the passage above quoted fron Mr. Webster, said:

I cannot assent to the force of the argument of the honourable Senator from Louisiana. I am the
more inclined to go against it, because I think it is getting pretty late in the day to find the Secretary
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of State wrong in the technical and legal construction of an instrument. Let us test the argument,
The honourable Senator says, that where the Government occupies both sides of the coast, and where
the strait through which the waters of the bay flow into the ocean is not more than six miles wide,
then there is dominion over it."

"Now, then, the Gut of Canso is a most indispensable communication for our fishermen fron the
Atlantic Ocean to the Northumberland Straits and to the'Gulf of St. ,awrence, for a reason which any
one will very readily see, by referring to the map ; yet the Gut of Canso is only three-quarters of a mile
wide. I should be sony to adopt an argument which Great Britain iight turn against us, to exclude
us from that important passage." •

"Again I recall the honourable Senator's argument, viz:-
Two things unite to give a country dominion over an inland sea. The first is, that the land

on both sides must be within the dominion of the Governinent claiming juîrisdiction, and then that,
the strait is not more than six miles wide; but that if the strait is more than six miles wide, no
such jurisdiction can be claimed.

"Now, sir, this argument seems to me to prove too much. I think it would divest the United
States of the harbour of Boston, all the land around which belongs to Massachusetts or the
United States, while the moutli of the bay is six miles wide. It would surrender oui dominion over
Long Island Sound,-a dominion which I think the State of New York and the United States would
not willingly give up.' It would surrender Delaware Bay; it would surrender, I think, Albermarle
Sound and the Chesapeake Bay; and I believe it would surrender the Bay of Montcrey, and perhaps
the Bay of San Francisco on the Pacifie coast."

Senator Tuck, during the sanie debate, said:

"1Perhaps I shall be thouglit to charge the Commissioners of 1818 with overlooking Our interests.
They did so in the important renunciation which I have quoted; but they are obnoxious to no complaints
for so doing. In ISIS, we took no mackerel on the coasts of British possessions, and there was no
reason to anticipate that we should ever have occasion to do so. Mackerel were then found as
abundantly on the coast of New England as anywhere in the world, and it was not till years after
that this beautiful fish, in a great degrce, left our waters. The xmackerel fishery on the provincial
coasts has principally grown up since 1838, and no vessel was ever licensed for that business in the
United States till 1828. The Coninissioners in 1818 had no other business but to protect the cod
fishery, .nd this they did in a, manner generally satisfactory to those most interested."

The document, dated April 12, 1866, partially quoted at page 28 of the United
States' Brief, would convey a [ar different meaning if given in full. The Commis-
sioners are desired to notice that the extract there given is in the text immediately
preceded by the following:-

" Her Majesty's Government are clearly of opinion that, by the Convention of 1818, the United
States have renounced the right of fishing, not only within three miles of the Colonial shores, but
within three miles of a line drawn across the mouth of any British bay or creek. But the question,
.What is a British bay or creek ? is one which bas been the occasion of difficulty in former times.

"It is therefore, at present, the wish of fler Majesty's Government neither to concede nor,
for the present, to enforce any riglts in this respect which are in their nature open to any serious.
question."

It must be remembered that at the date of this document the American
fishermen were passing from the free use of all Canadian fisheries granted by the
Reciprocity Treaty to the limitations of the Convention of 1818, and Her Majesty's
Government, through friendly feelings, desired to give Anierican fishermen some time
to return quietly to the system created by the Convention of 1818.

With regard to the Memorandum quoted at page 32 of the Brief, Her Majesty's
Government are not aware that any such Memorandum was communicated by
them to the Government of the UniLd States, and the United States' Agent is
challenged to produce any record of such communication having been officially made
to the United States' Government by the British Representative at Washington.

As a matter of fact, a private Memorandum in such terms was sent to Her
Majesty's Representative at Washington, but accompanied by distinct instructions
not to bring it under the consideration of the Government of the United States at
the time.

The matter with reference to which it was written was a project for the
appointment of a Joint Commission which might serve to remove occasion for
future misunderstanding.

The quotation given in the Brief is as follows:-

"Thie right of Great Britain to exclude American fishermen from waters within three miles of the
coast is unambiguous, and it is believed, uncontested. But there appears to be soaie doubt wlat are
the waters described as within three miles of bays, creeks, and harbours. 'Where a bay is less than
six miles broad, its waters are within the three miles limit, and therefore clearly within the meaning of
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y : but when it is more than that breadth, the question arises whether it is a bay of Her
Britannic Majesty's dominions.

" This is a question which has to be considered in each particular, case, with: regard to inter-
national law and usage. When such a bay, &c., is not a bay of Her Majesty's. dominions, the American
lishermen will be entitled to fish in it, except within three miles of the ' coast ; when it is a bay of
Her Majesty's dominions,' they will not be entitled to ·fish within three miles of it, that is to say
(it is presumed), within thrce miles of a line drawn from headland to leadland."

The following are, however, the subsequent passages in the Memorandum,
which are entirely omitted in the Brief:--

"It is desirable that the British and American Governments should come to a clear understanding
in the case of each bay; creek, or harbour, what are the precise limits of the exclusive rights of
Great Britain, and should define these limits in such a vay as to be incapable of dispute, either by
reference to the bearings of certain headlands, or other objects on shore, or by laying the Unes
down on a map or chart.

" With this object, it is proposed that a Commission should be appoiited, to be composed of
representatives of Great Britain, the United States, and Canada, to liold its sittings in America, and
to report to the British and Ainerican Governnents their opinion, either as to the exact geographical
limits to which the renunciation above quoted applies, or, ff this is impracticable, to suggest some line
of delineation along the whole coast, which, though not in *exact conformity with the words of the
Convention, may appear to them consistent in substance with the just rights .of the two nations,
and calculated to remove occasion for future controversy."

" It is not iitended that the result of the Commission should necessarily be- embodied in a new
Convention between the two countries, but if au agreement can be arrived at, it may be sufBcient that.
it should be in the forn of an understanding between the two Governments, as to the practical
interpretation which shall be given to the Convention of 1818."

It would be difficult for the Commissioners, with the context of the Memorandum
thus before them, to understand, even if this document had been officially communi-
cated to the United States' Government, how by it any doctrine was laid down to
vary or alter the Convention of 1818, and it is submitted that nothing was intended
by thé Memorandum, as in fact nothing was expressed therein in any manner
waiving or abandoning the rights secured to Great Britain by that Convention.

As to the instructions from Mr. Mitchell, quoted at pages 31 and 32 of the
Brief, it is only necessary to say, that instead of contributing to the establishment
of the " status" claimed in the Brief, they are of a character to prevent any such
misapprehension. They re-affirm the doctrine of the headlands in its fullest sense;
but in view of impending negotiations, which resulted in the Washington Treaty,
the authorities, both in« England and in Canada, were desirous of removing all
obstacles by the temporary relaxation of their rights, and thereby promoting a
friendly and amicable settlenient. This consideration may explain the language of
Mr. Rogers, in his letter to the Admiralty of April 30, 1870, quoted at page 30 'of
the Brief.

It nay be here added that the Joint High Comniissioners, when the Washington
Treaty was in course of negotiation, could not and did not ignore the difference
which had from to time arisen as to the interpretation of the Ist Article of the
Convention of 1818. In fact, these differences had given birth to the. Reciprocity
Treaty of 1854, and being revived by the terinination of that Treaty in 1866; the
Joint High Commission wvas proposed primarily to dispose of that difficulty. In
the order of the subjects to be submitted to that Commission, according.to the letter
from Mr. Fish to Sir E. Thornton, 30th January, 1871, the question of the fisheries
is first mnentioned. It was " deemed of importance to the good ·relations 'which
they were ever anxious should subsist and be strengthened between· the United
States and Great Britain, that a friendly and complete understanding ·should be
come to between the two Governinents as to the extent of the. rights which belong
to the citizens of the United States, and Her Majesty's subjects, respectively, witl
reference to the fisheries on the 'coasts of Her Majesty's possessions in North
Anmerica, and as to any other questions, &c."

Had the "status " contended for ii the United States' Brief been contemplated,
it isreasonable to suppose that it would have been formùally adopted or referred to
in the Treaty. Not only. however, are the Protocols of the Confèrence silent on
this subject, but no record exists that such a status was ever entertained as a basis
of negotiation on the part of cither Government. On the contrary, and as if to
éxclude the possibility of doubt, the words of the Convention of 1818 are adopted in
their integrity, and thus' constituted the legal and actual basis on w hich the
indemnity to bc paid is to be assessed.

. Page 114 of this volume.



The question therefore is simply one of construction of words. The particular
expressions in the Ist Article of the Convention, which have furnished the occasion
of a disputed construction, are "on or within three marine miles of anyiof the
coasts, bays, creeks, or harbours of His Britannic Majesty's dominions." For the
solution of this question it will be convenient, in the first place, to state certain
principles of interpretataion to which recourse may be had when there i nny
ambiguity in the terms of a Treaty.

In the first place it is an universal rule, dictated by common sense, for the
interpretation of contracts, and equally applicable to all instruments, that if there
is anything ambiguous in the terms in which they are expressed, they shall be
explained by the common use of those terms in the country in which the contracts
were made.-Pothier, Obligations, No. 94, "Ce qui peut paraitre ambigu dans un
contrat, s'interprète par ce qui est d'usage dans le pays."

In the second place it is an adnitted principle, that for the meaning of the
technical language of jurisprudence, we are to look to the laws and jurisprudence of
the country, if the words have acquired a plain and positive meaning. (" Th
Huntress," Davie's Admiralty [American] Reports, page 100. Flint v. Flemyng,
J Barnwall and Adolphus, 48.)

In the third place, as Treaties are contracts belonging to the Law of Nations,
and the Law of Nations is the common property of all nations, and, as such, a part
and parcel of the law of every country (De Lovio v. Boit, 2 Gallison's Admiralty
[American] Reports, page 398. Buvot v. Burhot, cited by Lord Mansfield in
Triquet and others v. Peach, 3 Burrows, page 1481); if we have recourse to the
usage of nations, or to the decisions of Courts in which the Law of Nations is
administered, for the definition of terms which occur in such contracts, and which
have received a plain .and positive .meaning, we are not going beyond the Iaw of
either of the countries which are parties to the Treaty.

Vattel says that it is not allowable to interpret what has no need of interpreta-
tion. If the.meaning be evident, and the conclusion not obscure, you have no right
to look beyond or beneath it, to alter or add to it by conjecture. Wolff adds,
that to do so, is to remove all certainty from human transactions. To affix a
particular sense, founded on etymology or other reasons, upon an expression, in
-order to.evade the obligation arising from the customary meaning, is a fraudulent
subterfuge aggravating the guilt of one fædifragous party-"fraus enim adstringit non
dissolvit perjurium."

These rules are adopted by T. D. Woolsey, late President of Yale College.
(New York, 1877), page 185, § 109, in his Introduction to the Study of
International Law.

The Convention of 1818 was a contract between Great Britain and the United
.States, and is to be construed like any other contract. The rule for such construc-
tion is well laid down by Mr. Addison, in his work on contracts (seventh Edition), at
*page 164. He says : "Every contract ou ht to be so construed that no clause,
sentence, or word, shall be superfluous, void, or insignificant; every word ought to
operate in some shape or other, nam verba debent intelligi cum efcctu ut res magis valeat
quan pereat."

In Robertson v. French (4 East 137), Lord Ellenborough says that the terms
of a contract "are to be understood in their plain, ordinary, and popular sense,
unless they have generally, in respect to the subject matter (as by the known usage
-of trade or the like) acquired a peculiar sense distinct from the popular sense of
the same vords."

In the case of Shore v. Wilson (9 Clark and Finnelly, pages 565, 566), Lord
Chief Justice Tindal, speaking of the construction of written instruments, says:
I When the words of anv written instrument are free fron any ambiguity in
themselves, and where external circumstances do not create any douïbt or difficulty
as to the proper application to claimants under the instrument, or to the subject
matter to which the instrument relates, such instrument is always to be construed
according to the strict, plain, and common meaning of the words theniselves, and
evidence dehors the instrument, for the purpose of explaining it according to the
surmised or alleged intention of the parties.. is utterly inadmissible."

In fact, Judges, Arbitrators, or Commissioners w.ho would disregard such rules,
would assume the right of recasting the law or the Treaties to suit their own fancy,
instead of enforcing the execution of a clear contract. In this instance the two
parties agree not to invite this Commission to travel over such ground, and Her
Majesty's Government are confident that the Commissioners vill adhere to the



instructions contained in the Washington Treaty, which directs them to estimate
the value of the privileges added by Article XVIII to those already enjoyed under
Article I of the Convention of 1818.

As regards the power of Arbitrators, such as the Commissioners in this
instance, to interpret ternis of Treaties, Hertslët's Treaties, vol. iii. page 518,
contain the followin precedent:-

Great Britain and the United States having referred a diffliculty, growing out
of the Treaty of Ghent (184), to the arbitration of the Emperor of Russia, to
interpret the intentions of the parties, as contained in an Article of that Treaty,
His Imperial Majesty stated that lie considered himsclf bound " strictly to adhere
to the grammatical interpretation of Article 1, &c." And, on a further reference
to His Majesty (sanie vol. page 521), the Emperor was of opinion that the question
could only be decided according to the literal and grammatical meaning of Article I
of the Treaty of Ghent. A notice of this decision is to be found in Lawrence's
second edition of Wheaton, pages 495, 496.

The Emperor of Russia, in dealing with this question, acted in accordance with
the rules laid down in Phillimore'sI-nternational Law, vol. ii, page 72, as follows:-
"LXIX. Usial interpretation is, in thé case of Treaties, that meaning whicl the
practice of nations has-affixed to the use of certain expressions and phrases, or to
the conclusions deducible from.their omissions, whether they are or arc not to be
understood by necessary implications. A clear usage is the best of all interpreters
betwcei nations, as betveen individuals; and it is not legally competent to either
nation or party to recede from its verdict." And at page 73 the same author says :
" The principal rule has already been adverted to, namely, to follow the ordinary and
usual acceptations, the plain and obvious meaning of the language employed. This
rule is, in fact, inculcated as a cardinal maximof interpretation equally by civilians
and by writers on international law."

The interpretation contended for by the United States' Government requires
that we should, in effect, iinsert the words " of the shore " in the Article itself, as
understood, although not expressed, either before the words " of any of the coasts,
hays, creeks, or harbours," &c., as necessary to make those words operative, or as
authorized by usage, or before the words " bavs, creeks, or harbours," as demanded
by the context, and indispensable to prevent a conflict with other provisions of the
Treaty.

Such an interpretation, however, is, in the first place, not required to make the
words " of any of the coasts " operative. Assuming that we should be justified in
applying to the langiagc of the Treaty the decisions of the Admiralty Courts of
the United States, where any words have received a judicial interpretation, the
Treaty being a contract according to the Law of Nations, and the Admiralty Courts
in the United States being tribunals which àdminister that law, we firnd that the
term "ccast" lias reccived a judicial interpretation expressly with refèrence to
territorial jurisdiction; and that, according to that interpretation, the word "coasts"
signifies "I the parts of the land bordering on the sea, and extending to low
water mark ;" in other words, "the shores at low vater."

This question was formally taken .into consideration in the year 1804, in the
case of the " Africaine," a French corvette, captured by a. British privateer ôff the
bar of Charleston, and on the outside of the Rattlesnake Shoal, which is four miles
at least from land. (Bee's Admiralty Reports, page 205.) On this occasion, the
Commercial Agent of the Frencli Republic claimed the corvette to be restored as
captured within the jurisdiction of the Tnited States, and *it was contended in
argument, in support of the claim, that the term "coasts " included also the shoals
to a given distance; and that all geographers and survevors of sea-coasts
understood, by the terni "coasts," the shoals along the land. Mr. Justice Bee,
however, who sat in the Court of Admiraly, in Charleston, overruled this argument,
and after observing that the interpretation of coasts, in the large sense of the word;
might possibly be correct in a maritime point of view, decided that "lcoasts," in
reference to territorial jurisdiction, is equivalent to shores, and must be construed
to mean "the land bordering on and washed by the sea extending to low-water
mark."

That the words "shores" and "coasts" are equivalent terms, according to
the common sense of these ternis in the jurisprudence of the United States, may
be gathered froin the language of various Acts of Congress. For inStanée, the
Revenue Act of 1799 (Lavs of the United States, vol. iii, page 136), assigns districts
to the collectors of revenue, whose authority to visit vessels is extended expressly
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to a distance of four leagies from.the coast; and the*districts of these collectors in
the case of the Atlantic States are expressly recited as comprehending " al. the
waters, shores, bays, harbours, creeks, and irlets" within the respective States..
This Act of Congress has also received ajudicial interpretation, accordingto vhich
the authority of revenue officers to visit vessels is held to extend over the higeh seas
to a distance of four leagues froin the shore of the main land. Again, the Judiciary
Act of J une, 1794, uses the words " coasts " and "shores " not as alternative, but
as equivalent terms according to judicial decisions on this very point, when it
speaks of the "territorial jurisdiction of the United States extending a marine
league froi the 'coasts' or ' shores' thereof."

It would thus appear that it is not necessary to understand the word "shore"
before "coasts" in order that the latter word should be fully intelligible. It
remains to consider vhether such an understanding would be authorized by usage
on the principle laid down by Pothier: I L'usage est d'une si grande autorité pour
l'interprétation des Conventions, qu'on sousentend dans un contrat les clauses qui
sont d'usage, quoiqu'elles ne soient pas exprimées." (Obligations, No. 95.)

No such usage, h owever, of nations prevails, applicable to the term " coasts."
Islands indeed, vhich are adjacent to the land, have been pronounced by Lord
Stowell to be iiatùral appendages of the coasts on which they border, and to be
comprised within the bounds of territory. (" The Anna," 5 Robertson's Reports, page
385.) The assertion, therefore, of an usage to understand the word " shore" before
"coasts" in Treaties, would tend to limuit the bounds of territorial jurisdiction
allowed by Lord Stowell in the case just cited, in which a question was involved to
which the United States' Government was a party, and in favour of whose claim,
on the ground of violated territory, Lord Stowell pronounced.

It remains next to consider wlat is the true construction of the expressions
within three marine miles of any of the " bays, creeks, or harbours." That·the
words " bays," "creeks," and "harbours," have all and each a distinct sense,
separate from and supplemental to the word "coasts," to which efffect must be
given, where there are reciprocal rights and obligations growing out of the Treaty
in which these words have been introduced, is consonant with the rules for
interpreting contracts, which have been dictated by right and reason, and are
sanctioned by judicial decisions. Mr. Justice Story may be cited as an authority
of the highest eminence, who has recoonized and applied this principle in construing
a statute of the United States. " The other vords," lie says, " descriptive of place
in the present statute (Statute 1825, c. 276, s. 22), which declare that 'if any
person or persons on the high seas, or in any arm of the sea,or in any river, haven.
creck, basin, or bay, within the Admiralty jurisdiction of the United States, and
out of the jurisdiction of any particular State,' &c., give great additional weight
to the suggestion that the ' high scas' meant the open unenclosed ocean, or that
portion of the sea which is without the fauces terre on the sea coast, in contradis-
tinction to that which is surrounded or inclosed between narrow headlands or
promontories; for if the 'high seas' meant to include other waters, why should the
supplenental words 'arn of the sea, river, creek, bay,' S-c., have been used ?" (United
States v. Grush, 5 Mason's Admiralty Reports, page 298.)

This viewý of Mr. Justice Story is in accordance with Pothier's rule,
"Lorsqu'une clause est susceptible de deux sens, on doit -plutôt l'entendre dans
celui dans lequ l elle peut avoir quelque effet, que dans celdi dans lequel elle ne'en
pourrait avoir aucun." (Obligations, No. 92.)

The word " bay " itself has also received a plain and positive meaning in a judicial
decision of a most important case before the Supreme Court of the Unitec States,
upon the construction of the Sth section of the Act of 1790, cap. 9.::-A murder
had becn committed on board the United States' ship of -war "Independence,"
lying in Massachusetts Bay, and the questiop was whether any Court of the State
of Massachusetts, or only the' Circuit Court of the United States, as a Court of
Admiralty and Maritime Jurisdiction, had jurisdiction over amurder committed in
such a bav. Chief Justice Marshall in delivering the opinion of the Court defined
" bays"' to. be "inclosed parts of the 'sea." (United States v. Bevan, 3 Wheaton's
Reports, page 387.)
. Again, Mr. Justice Story in a question of indictment for assault, with intent to
kill, under the Crimes Statute of 1825, cap. 276,-sec. 22, which declares, " that if
any person or·persons upon the high seas, or in any arm of the sea, or in any river,
haven, creek, basin, or bay within the Admiralty jurisdiction of the United States,
.and out of the jurisdiction of any particular State, on board any vessel, shall commit
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an assault," &c., decided that the place where the murder was committed (the
vessel Iying at such. time between certain islands in the mouth of the Boston River),
was an arm of the sea.

" An arm of the sea," lie further said, "may include various descriptions of
waters, where the tide ebbs and flows. It nay be a river, harbour, creek, basin, or
bay." (United States v. Grush, 5 Mason, 299.)

It would thus appear that the word "bay " bas received a positive definition
as a term of jurisprudence, which is in accordance with the common use of the
term in text books on the Law of Nations, which invariably speak of " bays"
as " portions of sea inclosed within indents of coasts," and not as indents of coast.

Assuming, therefore, as establisbed beyond reasonable doubt, that the word
"bay " signifies an arm or elbow of the sea inclosed within headlands or peaks, and
not an indent of the coast, we niay consider what is the true intention of the
expression " within three marine miles of a bay." Are such miles to be measured
from the outer edge or ckor&of the bay, or froni the inner edge or arc of the bay?
In the first place it may be Gbserved that the inner edge or arc of a bay touches
the coast, and if the distance is té be ineasured from the shore of the bay, .the word
" bay " itself has virtually >no distinct signification fromI "coast," and has no
supplemental force; primd facie, thérefore, this interpretation does not recommend
itself on the grounds already statci.

Again: the interpretation which is given to the measure of distance from
bays, must be given to the measure of distance froni creeks and harbours, both of
which, by the Municipal Law of the United States, equally as of Great Britain,
are iifra corpus cornitatus, and whose waters are subject to the provisions of the
Municipal Law preciselv as the shores of the land itself. But it may assist in
detemniiningv this question to hecp in mind the rule that in contracts, "on doit
i nterpréterb une clause par les autres clauses contenues dans l'acte, soit qu'elles
précèdent ou suivent." (Pothier, Obligations, No. 96.) In other words, a subsequent
clause may serve to interpret a former clause, if the latter be at all ambiguous.
Accordingly, we find the renunciation of the liberty to fish within three marine miles
of any of the bays, creeks, or harbours of His Britannic Majesty's dominions,
followed by the proviso that American fishermen shall he permitted to enter such
bays and harbours for certain specified purposes other than taking fish. In other
words, they may prosecute their voyage for other purposes than fishing within the
entrance of any bay or harbour, but inay not take fish within three marine miles
of any bay or harbour, i. e., within three marine miles of the entrance of any
bay or harbour. If this interpretation be not adopted, the proviso .would be
absurd; for if American fishermen are impliedly permitted to fish within three
marine miles of the shore of any bay or harbour, they are permitted to enter such
bay or harbour, if the breadth of the mouth be more than six miles, and the
distance of the head of the bay or harbour from the entrance be more than three
miles, for another purposethan for the purpose of shelter, or of repairing damages,
or of purchasing wood, or of obtaining water. But the Convention expressly says,
"for no other purpose whatever." If, therefore, they cannot enter any bay or
harbour for the purpose or prosecuting their occupation of fishing, it cannot be
intended that they should be allowed to fish within three marine miles of the shore
of any bay or harbour, as the two provisisons would be inconsistent. Accordingly,
as the' question resolves itself into the alternative interpretation of shore or entrance,
it follows that the correct interpretation which makes the language of the entire
Article consistent with itself, is within threc marine miles of the entrance of any
bay, such entrance or mouth being, in fact, part of the bay itself, and the bay being
approachable by fishing vessels only in the direction of the montil or entrance.

That a bay of sea water wider than six miles at its mouth may be within the
body of a county, is laid down b Lord Hale in his Treatise .De Jure Maris et
Brachiorun ejusdem (Hargrave's Tracts, chap. 4): " An arim or branch of the sea
which lies -within the fauces terr, where a man may reasonably discern between
shore and shore is, or at least may be, within the body of a county." This doctrine
lias been expressly adopted by Mr. Justice Story in De Lovio v. Boit (2 Gallison's
Reports, page 426, second edition), in which, to use the language of Mr. Wheaton's
argument in United States v. Bevans (3 W heaton's Reports, page 358), . "all the
learning on the civil and criminal jurisdiction of the:Adniralty is collected together."

There is, consequently,. no doubt that the.jurisdiction of the Muncipal Law over
bays is notlimitedto bays which are less than six miles in breadtb, or three miles in

depth, since the general rule is, as was observed by the saime eminent Judge i United.
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States v. Grush (5 Mason, page 300) : " That such parts of rivers, arms, and creeks
of sea, are deemed to be within the bodies of counties, where persons can see fron
one side to the other."

That the jurisprudence of the United States has recognized the principle of
Courts of.Municipal Law exercising jurisdiction over bays at a distance more than
three miles from the shore, is shown by the decision of the -Supreine Court in the
case of Church v. Hubbard (2 Cranch's Reports, page 187). In this case an
American brigantine, the "Aurora," when at anchor in the Bay of Para on the
coast of Brazil, and four or five leagues from Cape Paxos, was seized and condemned
by the .Portugese authorities for a breach of the laws of Portugal on a matter of
illicit trade. Chief Justice Marshall, in delivering the opinion of the Court, said-
4 Nothing is to be drawn fron the laws or usages of nations, which proves that
the seizure of the 'Aurora' by the Portuguese Governuent vas an act of lawless
violence."

The sanie principle was aiso involved in the opinion of the Attorney-General
of the United States upon the seizure of the British vessel "Grange " by a Frenci
frigate, within the Bay of Delavare, and which was accordingly returned to the
owners. In his Report to the United States' Goverument (14th May, 1793), the
Attorney-General observed "that the c Grange' was arrested in the Delaware,
within the capes, befbre she had reached the sea," that is, in that part of the waters
of the Delaware which is called the Bay of Delaivare, and which extends to a
distance of sixty miles within the capes. It is worthy of remark that the Bay of
Delaware is not within the body of a county, its northern headland, Cape May,
belonging to the State of Nev Jersey in property and jurisdiction, and its southern
headland, Cape Henlopen, being part of the State of Delaware, yet the whole bay
was held to bo American territory.

The saine principle vas also involved in the judgment of the Supreme Court of
the United States iii the case of Martin and others v. Waddell (16 Peter's Reports,
367), in which it was agrecd on all sides that the prerogative of the Crown, prior to
the Ainerican Revolution, extended over all bays and arms of the sea, froni the
River St. Croix to the Delaware Bay.

Again, in the Report of the Committee of Congress (November 17, 1807) on the
affair of the Little Belt, it was maintained that the British squadron had anchored
oithin the capes of Chesapeake H3ay and within the acknowledged jurisdiction of the
United States, whilst it seems that the alleged violation of territory had taken
»lace at a distance of three leagues from Cape Henry, the southern headland of the
Bay of Chesapeake.

'l'!is assertion of jurisdiction was in accordance with the instructions sent, May
17, 1806, froni Mr. Madison to Messrs. Monroe and Pinckney, according to which it
vas to be insisted that the extent of the neutral .immunity should correspond with

the claims maintained by Great Britain around her own territory; and that no
belligerent right should be exercised within the chambers forned by headlands, or
anywhere at sea, within the distance of four leagues, or from a right Une from one
headland to another.

• What those claims were, as maintained by Great Britaip, nay be gathered
from the doctrine laid down by Sir Leoline Jenkins in his Report to Fis Majesty in
Council, December 5, 1665 (Life of Sir Leoline Jenkins, vol. ii, page 726) in the case
of an Ostend vessel having been captured by a Portuguese privateer, about four
leagues west of Dover, an. two Dutch leagues from the English shore, in which
case a question arose wheth1er the vessel had been taken within one of the King of
England's chaibers, i. c., vithin the line (a straight one having been drawn) from
the South Foreland to Dun<;eness Point, on which supposition she would have been
under the protection and safeguard of the English Crown.

The sanie eminent Judge, in another Report to the King in Council (vol. il, page
732), speaks of one of those recesses commonly called " your Majesty's chambers,"
being bounded by a straight line drawn from Dunemore,-inhe'I-sles of Wight, to
Portland (according to the account givea of it to the Admiralty in 1664). He says,
" It grows very narrow westward, and is scarce in any place four leagues broad, I
mean from any point of this imaginary line to the opposite English shore."

And in a third Report, October 11, 1675 (vol. ii, page 780), he gives his opinion
that a laniburg vessel captured by a French privateer should be set free, upon a
full and clear proof that she was wvithin one of e your.lVlajesty's chambers at the
tine of seizure, which the Hanburgher in his first memnorial sets forth as being
eight leagues at sea over against Harvich."



This doctrine is fully in accordance with the text-books. Thus Azuni writes in
his " Droit Maritime de l'Europe," chap. ii, art. 3, § 3:

"Les obligations relatives aux ports sont galement applicables aux baies et auLx golfes, attendu
qu'ils font aussi partie de la souveraineté du Gouvernement, dans la domination, et le territoire duquel
ils sont places, et qui les tient également sous sa sauvegrarde: en consequence, l'asile accord6 dans une
baie ou dans un golfe, n'est pas moins inviolable que celui d'un port, et tout attentat commis dans l'un
comme dans l'autre, doit têtre regardé comme une violation manifeste du droit des gens."

Valin, Comment. à l'Ordonnance de .France. tit. " Des Rades," art. i, may be cited
in confirmation *of this doctrine.

The words used in the Ist Article of the Convention of 1818 are, "On the coast
of Newfoundland, on the shores of the Magdalen Islands, on the coasts, bays,
harbours, and creeks from Mount Joly, &c."

The word "on " is thus used as applicable to shores, coasts, bays, creeks, and
harbours, and the United States renouncecany liberty to take, dry, or cure fish, on,
or within three marine miles of any of the coasts, bays, creeks, or harbours.

It is admitted that the liberty to fish is reniounçed within three miles of the
coasts. If the contention of the United States that this renunciation applies only
to a specified distance from the shores of the coasts, bays, creeks, and harbours,
and is to be ascertained by a line followirig the bays, crceks, and the indents thereof,
at a distance of three miles, be right, then shores or coasts, if synonymous with
shores, is the only necessary word, and the words, " bays, creeks, and harbours,.'
are without meaning-a construction which would be contrary to the rule which
requires that effect be given to every word.

The word " bay " then must have a meaning.
The distance therefore from hcadland to headland ought not to and cannot*be

confined to a measure of six miles in order to give exclusive dominion within the
bay forned by the headlands.

The general principle is that navigable waters includei in bays between two
headlands .belong to the Sovereignx of the adjoining territory, as being necessary to
the safety*of the nation and to the undisturbed use of the neighbouring shores.
(Puffendorff, b. 3, c. 5; Vattel, b. 1, ch. 33.)

The difficulty of limiting the extent to which this privilege should be carried is
thus stated by Azuni:

It is difficult to draw any precise or determinate conclusion anidst the variety of opinions as to
distance to which a State may lawfully extend its exclusive dominion over the sea adjoiniug its
territories, and beyond tIhose portions or the sea whvich are embraced by harbours, gulfs, bays, &c.,
and estuaries, and over which its jurisdiction unquestionably extends." Azuni on the Maritime Laws
of Europe, 1, page 206.

After commenting on this passage of Azuni,.which he cites, Kent says, "Con-
sidering the great extent of the line of the Anierican coasts, we have a right to
claim for fiscal and defensive regulations a liberal extension of maritime jurisdiction,
and it would not be unreasonable, as I apprehend, to assume, for doinestic purposes
connected with our safety and welfare, the control of the waters on our coasts,
though included within lines stretching from quite distant headlands, as, for
instance, from Cape Ann to Cape Cod, and from Nantucket to Montauk Point, and
froni that point to the Capes of the Delavare±, and from the South Cape of Florida
to the Mississippi. It is certain that our Government would be disposed to view
with some uneasiness and sensibility, in the case of war between some other
maritime Powers, the use of the waters of our coast far beyond the reach of cannon
shot, as cruizing ground for belligerent purposes."

Chancellor Kent therefore considers that some distance between the headlands
of more than six miles would properly be insisted on by the United States for
securing the objects above mentioned, the safety of the territory, and other lawful
ends.

The right of exclusive fishing is undoubtedly a lawful end. (Vattel, b. 1, c.
23.) And where the nation has an exclusive right, it is entitled to keep the exercise
of that right in its own power, to the exclusion of others.

In the Convention of 1818 no limited construction was put upon the word
" bay." The Treaty employs as distinct terms the words " coasts, bays, creeks,
and harbours." "Bay," therefore, should be takei in the plain and ordinary sense
of the term, to mean a portion of the sea, inclosed between headlands, which,
together with the shores within them, belong to the same nation,
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The entrance to this bay is iarked or ascertained by a line drawn fron hcad-
land to headland, wvhatever be the depth of the bay, and though the line drawn .ron
headland to headland exceed six marine miles.

The United States renounced the right to take fish in such bays. The Treaty
of Washington, 1871, frees them froin such renunciation. The restriction or
exclusion is altogether reinoved. The case of the Queen v. Keyn (L,R. 2 Ex. Div.
63), so much relied on in the Answer and Brief of the United States, affords no
support whatever to the position there taken. The question involved in that case
was .whether or not a foreigner commanding a foreign vessel could legally be
convicted of imanslaughter committed whilst sailing by the external coast of
England, within three miles from the shore, in the prosecution of a voyage from one
foreign port to another.

The Court, hy a majority of seven Judges to six, held the conviction bad, on
the ground that. the jurisdiction of the Common Law Courts only *extended to
offences committed within the realm, and that at Common Law such realm did not
extend on the external coasts bevond low-water mark. None of the Judges, how-
ever, doubted that Parliament had full power to extend the laws of the realm to a
zone of thre miles around the outer coast if it sa E flt so to do. The Lord Chief
Justice of England, by whose casting judgment the conviction was quashed, not
only guarded himself expressly against heing understood as throwing any doubt
w'hatever upon the jurisdiction of the Courts over inland or territorial waters, but
emphatically affirmed such jurisdiction.

" But," savs lie, (p. 162) ", only so nuch of the land of the outer coast as was uncovered by the
sea, was held to be within the body of the adjoining county. If an offence was committed in a bay, guilf,
or estuary, interfauces terræ, the Common Law would deal with it because the parts of the sea so circun-
stanced were held to be within the body of the adjacent county or counties ; but along the, coast on
the external sea the jurisdiction of the Common Law extended no further than to low water mark."

Agaiv, at page 197, he thus expresses hWmself:-

" To cone back to the subject of the realu, I cannot help thinking that some confusion arises fromu
the terni 'reahln,' being used in more than one sense. Sometimes it is used, as in the Statute of
Richarl il, to mean the land of England and tht' internal sea within il, sometines as meaning vhatever
the sovereignty of the Crown of England extended or was supposed to extend over. When it is used
as synonynous with territory, I take the true meaning of the terni 'realm of England' to be the
territory to and over which the Conmnon Law of England extends. lu other words, all that is within
the body of any county, to the exclusion of the high seas, which corne under a different jurisdiction
only because they are not within any of those territorial divisions into vhich, amongst other things
for the administration of the law, the kingdom is parcelled ont. At all events I an prepared to abidc
by the distinction taken in the Statutes of Richard IL., between the realnm and the sen."

This clearly shows that as far back as the time of Richard 11, bevond which
legal memory is not pérmitted to run, the realm of England was known and uider-
stood to include within its bounds those inland waters which were enclosed from
the high seas between headlands.

The Answer of the United States (page 5) quotes with approbation the strong
condemnatory language of the Lord Chief Justice, and holds it out to the Commis-
sioners and the world as applicable to the contention of Great Britain in this niatter.
If the language was really so applied, it might be considered as damaging to the
case of Great Britain, but if. it has no reference to any question now before the
Commission, then it is submitted that its presence in the Answer is calculated to
mislead. In the course of his judgnient, Sir Alexander Cockburn, referring to
claims made by. England centuries ago, not nerely to exclusive dominion over the
four seas, but to the right to presèrve the peace of the King in al seas, and even to
treat as pirates the crews of those foreign vessels which refused to strike their
colours to a King's ship on any sea, proceeds as follows (pages 174'115)

"Venice, in like manner laid ltaim to the A driatic, GenoatotheIiguxrian Sea, Denmarkto a portion
of the North Sea. The Portuguese claimed to bar the ocean route to India and the Indian seak to the
rest of the world, while Spain made the like assertion with reference to the West.- All these vain
and extravagant pretensions have long since given way to the influence of reason and common
sense."

The remainder of the passage quoted in the Answer is to he found at page 196 of
the Report, where.referring to the jurisdiction of the Admira], which extended over
the whole ocean as regards British ships, and to the reasoning of some older



authorities wvhici sougoht from that circumstance to extend the realm or England
over the vhole ocean, the Lord Chief Justice says

"These assertions of sovereignty were manifestly based on the doctrine that the narro seas are
part of the realim of England. But that doctrine is now exploded. Who at this day would ventume
to affirm that the sovereignty thus asserted in those times now exists ? What English lawyer is there
who would not shrink from maintaining, what foreign jurist who would not deny, -what foreign govern-
ment which would not repel such a pretension ?"

In what possible -way this language can be made to bear upon the present
inquiry,,Her Majesty's Government are at a loss to understapd.

Sir Robert Phillimore, one of the Judges who agreed with the Lord Chie
Justice in the conclusion that the conviction ought not to stand, was equally careful
to put the consideration of the law governing bays and inland waters out of the
case. He says (page 71):-

" The question as te dominion over portions of the seas inclosed within headlands, or contiguous
shore, such as the King's Chambers, is not eo -undcr considcration."

The King's Chambers referred to by Sir Robert Phillimore are themselves well-
known bavs or inland waters on the English coast, inclosed within headlands,
inany of them as large or larger at the mouths than are the bays of Miramichi or
Chaleurs.

IL is confidently claimed by Her Majesty's Government that the case of the
" Franconia," so far from affording any support to the Answer of the United States,
is an authority in favour of the right or Her Majesty to exercise sovereign and
exclusive jurisdiction over all " bays " and other inland waters lying on the coast
of British Aierica, inclosed with hcadlands, be the distance between such head-
lands what it mav.

A subsequent case directly in point and containing an interpretation of the
very word in the very instrument now under discussion, has been decided by the
Juidicial Committee of the Privy Council, the highest Appellate Court in the realm
in relation to all British Colonial matters, as lately as the 14th February, 1877.
The case is that of The Direct United States Cable Company (Limited), Appel-
lants -.. Te Anglo-Anerican Telegraph Company (Limited) and others Respondents,
reported in the Law Reports Appeal cases, vol. ii, page 394. The suit
was one in which the Respondent Company had obtained an injunction against the
Appellant Company restraining them from laying a telegraph cable in Conception
Bay, Newfoundland, and thereby infringing rights granted by the Legislature of
that island to the Respondent Company. The Appellant Company contended that
Conception Bav (which is rather more than twenty miles wide at its month and
runs inland between forty and fifty miles) was not British territorial waters, but a
part of the high seas. The buoy and cables complained of werê laid within the
bay at a distance of more than three miles from the shore. The contention of the
Respondent Company was not sustained, and the injunction was retained. The
Judgmeat of the Judicial Committee was delivered by Lord Blackburn, and* the
attention of the Commission is directed to the following quotation from the Judg-
ment, which, so far as judicial interpretation can affect that objeet, must lie held to
set the question at rest:-

" Before proceeding to discuss the second question, it is desirable to state the facts which
raise it.

" Conception Bay lies oun'the eastern side of Newfoundland, between two promontories, the
southern ending at Cape St. Francis, and the northern promontory at Split Point. No-evidence has
been given, nor was any required, as to the configuration and dimensions of the bay, as that -vas a
matter of which the Court could takçe judicial notice.

" On inspection of the Admiralty chart, the following statement, though not precisely-aeccurate,
seems to their Lordships sufficiently so to enable them to decide the question:·

" The bay is a well-marled bay, the distance from the head of the bay to Cape St. Fra-icis being
about forty miles, and the distance from the bead of the bay to Split Point being about iifty miles.
The average width of the bay is about fifteen miles, but the distance from Cape St. Francis to Split
Point is rather more than.twenty miles.

"The Appellants have brought and laid a telegraph cable to a buoy*more than thirty m iles within
this bay. The buoy is more tha·i three miles from the shore of the bay, and in laying the cable, care
has been taken not at any point to come within three miles of the shore, so as to avoid raising any
question as to the territorial dominion over the ocean within three miles of the shore. Their Lordships
therefore are not called upon to express any opinion on the questions which were recently so much
discussed in the case of the Queen v. Keyn (the 'Franconia' case).

"The questivn raised in this case, and to which their Lordships confine their judgnient, is as to



the territorial dominion over a bax- of configuration and dimensions such as those of Conception Bay
above described.

" Tho few English common law authorities on this point relate to the questie - to w-here the
boundary of counties ends, and the exclusive jurindictin at common law of the Court of Admiralty
begins, which is not precisely the same question as that iunder cousideration: but this much is
obvious, that, when it is decided thiat ainy bay or estuary of any particular dimensions is or niay be a
part of au English county, and so couipletely within the realm of England, it is decided that a similar
bay or estuary is or may be part of tli territorial dominions of the country possessing the adjacent
shore.

" The earliest authority on the subject is to' be found in the grand abridgnement of Fitzherbert,
'Corone 399,' -whence it appears that iii the S Edward II, in a case in Chancery (the ntature and
subject matter of w«hici does not appear), Stauiton Justice expressed an opinion on the subject.
There are one or two words· in the conmon printed edition of Fitzlerbert wliich it is not easy te
decipher or translate, but subject to that remnark this is a translation of the passage: 'Nota per
Staunton Justice, that that is not sañce [whiclh Lord Coke translates ' part'] of the sea wherc a nian can
sec what is donc fron one part of the water and the other, so as to sec fron one had to the other;
that the coroner shall comie in such case and performi bis oflice, as well as coming and going .in an
arm of the sen, there where a nan can sec fron one part of the other of the [a word not deciplhered],
that in such a place the country eau have conusance, &c.'

". This is by no meanus definite, but it is clear Stauntou thought some portions of the sea miglit be
in a county, and within the jurisdiction of the jury of that county, and at that early time, before
cannon were in use, he eau have had in his mind no reference to cannon shot.

" Lord Coke recognizes this authority, 4 Institute, 140, and se does Lord Hale. The latter, in his
Treatise, 'De Jure Maris,' part 1, cap. 4, uses this language: 'That armi or brancli of the seai which
lies within the 'fauces terne,' where a man may reasouably discern betveen shore and shore, is, or at
least may be, within the body of a county, and therefore within the jurisdiction of the sheriff or
coroner. Edward II, Corone 399.

"Neither of these great authoritics lad occasion to apply this doctrine to any particular place, nor te
define what was meant by seeing or discerning. If it means to sec what men are doing, so, for instance,
that eye-witnesses on shore could say who wras to blame in a fray on the waters resulting in death,
the distance would be very limited; if to discern what great slips were about, so as to be able to sec
their manueuvres, it would be very much more extensive ; in either sense it is indefinite. But in
Regina v. Cunninghan (Bells C. C. 8:it did becoue necessary to determine whether a particular spot
in the Bristol Channel, on which three foreigners on board a forcign ship had coumitted a crime,
was within the county of Glamorgan, the iudictmîient laving, wletler necessarily or not, charged the
offence as laving been committed in that county.

"The Bristol Channel, it is to be remembered, is an arn of the sea dividing England from Wales.
Into the upper end of this arm of the sea the River Severn flows. Then the arin of the sea lies
between Somersetshire and Glanorganshire, and afterwards between Devoishire and the counties of
Glamorgan, Carmarthen, and Pembroke. It widens as it descends, and between Port Eynon Head,
the lowest point of Glamorgaushire, and the oppposite shore of Devon, it is wider than Conception
Bay; between Hartland Point, in Devonshire, and Pemnbrokeslhire it is mucli vider. The case
reserved was carefully prepared. It describes the spot where the crime was committed as being in
the Bristol Channel between the Glamorganshire and Somersetshire coasts, and about ten miles or
more fron that of Somerset. It negatived the spot being in the River Severn, the mouth of which, it
is stated, was proved to be at King's Rond, higber up tie Channel, qnd that was to be taken as the
friding of tie jury. It also showed that the spot in question was outside Penarth Head, and could
not therefore te treated as vithin the smaller bay formed by Penarth Hlead and Lavernock Point.
And it set out what evidence was given to prove that the spot had been treated as part of the county
of Glamorgan, and the question was stated to be vhether the prisoners were properly convicted of
an offence within the county of Glamorgan. The case was much considered, being twice argued, and
Chief Justice Cockburn delivered judgment, saying, 'The only question with -:hich it becomes necessary
for us to deal, is, whether the part of the sea on which the vessel was at the time wlen the offence w-as
committed, forms part of the body of the county of Glamorgan, and w-e are of opinion that it does.
The sea in question is part of the Bristol Channel, both shores of which form part of England and
Wales, of the county of Somerset on the one side, and the county of Glamorgan on the other. We
are of opinion that looking at the local situation of this sen, it must be taken to belong te the
counties respectively by the shores of w-hicl it is bounded ; and the fact of the Holms, between which and
the shore of the. county of Glamorgan, the place in question, is situated, having always been treated as
part of the parish of Cardiff, and as part of the county of Glamorgan, is a strong illustration of the
principle on whicli we proceed, namely, tIat the whole of this inland son between the counties of
Somerset and Glanorgan, is to be considered as within the counties, by the shores of whici its soveral
parts are respectively bounded. We are tberefore of opinion that the place in question is within tfie
body of the county of Glamorgan.' The case reserved in .Cunninghîam's câée ineidentalTytates that
it was about ninety miles from Penarth Ronds (-here the cime vas committed) to the mouth of the
Channel, which points to the headlands in Pembroke, and Ilartland Point in Devonshire, as being the
fauces of that arm of the sea. It was not, however, necessary for the decision of Cunningham's case
to determine what was the entrance of the Bristol Channel, further thanî that it was belov the
place where the crime was comnitted, and though the language used in the Judgment is such as te
show that the impression of the Court w-as, that at least the whole of that part of the Channel between
the counties of Somerset and Glamorgan was within those counties, perhaps that was not determined.
But this much was determined, that a place in the sen, ont of any river, and where the sen was more
than ten miles vide, w-as within the county of Glamorgan, and consequently, in every sense of the
words, withir the territory of Great Britaii, Jt also shows tliat usage and the mannew r in whiclh that
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portion of the sea had been treated as being part of the county was inaterial, and this was clearly
Lord Hale's opinion as ho says, not that a bay is part of a county, but oly that it may be.

Passin,4 fron Lte colinlon ltaw of England to the general law of nations, as indicated by the text
writers on international jtu-isprudence, we find an unversal agreetnent that harbours, estuaries, and
hays, landlocked, belong to the territory of the nation whici possesses the shores round theim, but no
agreetnent as to what is the ruie to determaine what is ' bay' for this purpose.

It seemus generally agreed that wh1ere the configuration and dinensions of tho bay axe such as to
show that the nation occupying the adjoiiniug coasts also occupies the bay, it is part of the territory;
and with this idea most ou the writers on the subject refer to defeusibility front the shore as the
test of occupation; some suggesting, therefore, a vidth of one cannion shot fronm shore to shore, or
three miles; sone a caunon, shot from eaci shore, or six miles; soine an arbitrary distance of ten
tailes. Al of these ara rules wvhich, if adopted, vould exclude Conception Bay from the territory of
Newfonudland, but also would have excluded fromt the territory of Great Britain that part of the
Bristol Channel wtich in Regina v. Cunninîghai was decided to be in the cotunty of Glamorgan. On
the other hand the diploniatists of the United States, in 1793, claimed a territorial jurisdiction over
inmch more extensive bays, and Chaucellor Kent iii his commentaries, though by no menas giving
the weight of his authority to titis claini, gives sonie reasons for not considering it altogether
unîreasonable.

" t does not appear to their Lordslips that jurists and te.xt writeri are agreed what are the rules
as to dimensions and conffigurations, which, itpart fron other consider-ations, wouid lead to the con-
clusion that a bay is or is not a part of the territory of the State possessing the adjoining coasts ; and
it has never, that they cai find, beeni made the grond of anuy judicial determination. If it were
necessary in tibis case to Jay down a rule, the difliculty of the task would not dater their Lordships
frorn attempting to ftill it. Dut in their opinion it is not nîeces.su-y so to do. IL seemns to theni that,
in point of fact, the British Goveruntent bas for a long period exercised dominion over this bay, and
that their claim bas been acquiesced iL by other nations, so ns to show that the bay bas been for a
long time oceupied exclusively by Grcat Britain, a circwunstance which iii the tribunals of any country
would be very important. And, moreover (which in a British tribunal is conclusive), the British
Legislture lias by .Acts of Partianient declared it to be part of the British territory, and part of the
country nade subject to the Legislature of Newfoundliand.

"To establisi tihis proposition it is not necessary to go fu-ther back than to the 59 Geo. III, c. 38,
passed in 1 S 19, now nearly sixty years ago.

"'There was a Convention made in 1818 between the United States and Great Britain, relating to the
fisheries of Labrador, Newfoundtlad, and Ifis MIajesty's other possessions in North America, by which
it was agreed that the fishernien of the United States should 4L.ve the right to fisi on part of the
coasts (nlot including the part of the Island of Newfouwdland on which Conception Bay lies), and
should iot enter any 'bays' in any part of the coast, excpt for the purposes of shelter and repairing
daiages, and purchasing wood, and obtaining water, and no other purposes whatever. It seeis'
impossible to doubt that tiUs Cinventioi applied to all bays, whether large or small, on thîat coast, and
conscqunctly to Conception Bay. I is truc that the Convention would only bind the two nations
who were parties to it, and, consequently, that though a strong assertion of owiiership on the part
of Great Britain, nequiesced in by so powerful Ia State as the United States, the Convention though
%weighty is xo. decisive."

The nicagiiig of the vord " bay " being settled, what therefore did the Unite
States renounce, wheni they renounced the right to take fish within three marine
miles of any of the coasts, bays, harbours, and crecks?

It is admitted they could not take fish within three marine miles of the coast.
It lias been showni that they could not fislh in the bay. Some right or privilege
outside the bay is therefore renounîced. But low far outside ? The distance is
expressly given-thrce marine miles.

But from what point is this distance to be measured. Not fron the shore or
coast, for that construction vould render the word '.bay" superfluous. If any
place withia the bay had been intended, the Treaty vould have said so. The
entrance of the bay mnust therefore be the point whence the three miles are to be
measured. The entrance is defined bv. the line drawn from headland to headland,
and the three miles must be measured scawards from that line which defines and
marks the sea linit of the bays, as a corresponding thrce miles are to be measured
froi the line or boundary of the shore.

This restriction îlot to fish within three marine miles of any bay, is of
importance in considering the wvhole argument of the Unitéd States.

The restrictions are, fishing in and within three miles of any bay. They are
quite distinct in seise and wording. That the United States' fishermen might not
enter any. bay for the purpose of tishing, is made quite distinct by the permission
given to enter such bays for other specilied purposes; and when the further
restriction is addced that they are not to take fish vithii threc marine miles of any
bay, the conclusion is inevitable that by the Convention of 1818, the United States'
fishermxen were excluded fromn fishing within three marine miles of the entrance of
or line drawn across from the headlands which form the bay.



APPENDIX J.

SPEECHES OF COUNSEL BEFORE THE HALIFAX COMMISSIoN.

AT the fifth Conference, held on the 31st July, 1877, on the conclusioi of the
reading of the "'Case of Her Majcsty's Government;" the "Answer of the
United States;" and the "Reply of Her Majesty's Government ;"

Mr. Thonson said :-This, your Excellency, and your Honours, is the "Case of
Great Britain ;' the " Answer of the United States " to this Case, and t he "Reply."
The issues are plain, and are not, I apprehend, to be misunderstood. I think I nay
not be presumptuous in saying on the part of Her Majesty's Governnictt, th at we feel
these issues are trusted for adjudication and decision to able and impartial
hands, and if it shail happen, as I hope it may, that the résult of your deliberations
in this case may be the basis uipon whiclh future and more lasting negotiations may
be entered into, and so a source of continued national and local irritation be entirely
removed, then I think 1 may fairly say to your Excellency and your Honours, that
you will have acquired no unenviable and no unimportant place in the history of your
tinmes, and i am quite satisfied that you will have earned by your labours the
lasting gratitude of two great peoples.

At the twenty-fifth Conference, held on the 28thm day of August, 1877,
Mr. Trescot, on behalf of the Government of the United States, made the following
application

Mr. President and Gentlemen of the Commission:-
As the time is now approaching when the evidence in support of the British

Case vill be closed, and we will bc requested to open the testimony in behalf of the
United States, we would ask leave to make a slight change in the order of our
proceeding as. it has been at present arranged.

'According to the present arrangement, it will be our duty to open our case, in
advance of the testimony, by laying before you the general scheme of' our argument,
and indicating the points upon which evidence will be subnitted in its support.

The character of the testimony which has been now submitted in support of
the British Case, and the tenor of that which we will offer (as may be inferred from
the evidence of the two witnesses whom we were allowed to examine out of drder),
have impressed us with the conviction that a practical discussion of the real issues
will be more certainly secured, and the time and patience of thcÇomniission will be
more wisely economized, if we are allowéd to submit such ,views as imay be our
duty to maintain at the close. instead of in advance of the examination of .itnesses.

As we understand the wish of both Governments to f»e that the whole discussion
should be as frank and full as possible, it has occurred to us that-you: might bc
disposed to allow* us to adopt such an arrangement as would, in our judgment, best
enable us to lay before you a complete presentinent of the opinions of the Govern-
ment we represent. And we feel more assured in that opinion, as this privilege
deprives counsel on the other side of no·advantage which they now possess. For,
beside -the right to reply to the printed argument, which they now have, c wùula
of course expect that they- would also be allowed the right*of oral reply, if they
lesired to exercise it.



An opening speech is not necessary, as the counsel on the other side have
shown, but it would be obviously improper to submit this case without a careful
review of the testimony which vill have been offered on both sides; and this can be
donc with much more convenience and thoroughness by an oral speech than by a
written argument. To say all that it may be our duty to say, in a printed
argument, would be impossible, without swelling ik into a volume of unreadable
proportions.

It is our purpose to make the printed argument a complete but concise
summary of the contention, a clear statement of the principles involved, and the
authorities referred to, accompanied by an analysis of the leading facts of the
testimony. This we can do, so as to make it an efficient help *to you in your
own examinations of the case, if we are not compelled to overload it with ail the
discussion which the evidence and the case itself suggest, but which we could
suflicipntly dispose of in oral argument.

We would therefore request permission so to distribute the argument on our
side as to have the opportunity of submitting our views orally, upon full comparison
of ail the testimony taken. It is no small inducemerit to make this*request, that we
believe that upon the close of the testimony we will be able to dispense with much
argument which we can scarcely avoid in the present imperfect condition of the
testimony.

Respectfully,
(Signed) RICHARD H. DANA,

WM. HENRY TRESCOT,
Counsel for United States.

Mr. Foster said.-As the motion just made involves a departure from the course of
procedure adopted by the Commission, to which I assented, it is proper that I should
say a few words in reference to it. At the time the rules were adopted, the Commis-
sion certainly cannot forget the position in which f found myself placed. Contrary to
my own expectations, and to the expectations of my Government, the Commissioners
decided to allow the active participation in the conduct of the case ,of five counsel,
on behalf of the five Maritime Provinces.* I came here expecting to meet only the
Agent of the British Government, and suddenly found I was also to meet five
leaders of the bar.. from the five Provinces. I feit it important not to have five
closing .arguments against me. Now that there are counsel here to represent
the United States as woll as the British Government, it seems to me reasonable that
such a modification of the rules should be made as will permit the services. of the
counsel who have been .brought here in consequence of the decision of the
Commission, to be made available to the greatest extent. While 1 should have
been quite content to have discussed this matter in writing with the British Agent,
finding that 1 had to meet five counsel, my Government has been obliged to send
counsel here, and it seems desirable that we should be able to use them in the most
efficient way.

Then, again, the evidence has assumed a very wide range, and is. manifestly
going to be conflicting to the last degree, upon some of the points, notably as to what
proportion of the imackerel taken hy the American fishermen in British waters is
taken within three miles of the shore. On that subject there is going to.be a very
great conflict of evidence. I don't believe that such a.question caii .be satisfacturily
discussedeither in advance of the reception of the testimony, or.in writing after it
is ail in: lt*involves so much detail that the. writing, if laid before you, would swell
to a bulk that would be altogether unreasonable. .1 therefore very.strongly concur
in the application that has been made.

Mr. Doutre suggested that the British counsel should..have time to consider the
matter befbre replying.

*Mr. Foster concurred, and said that was the reason the application and the
grounds of it had.been put in writing.

At the Conferénce lield on. Wednesday, August 28, 1877.
Mr. Thomson.-An application was yesterday made to the Commission. I

was not present at the time, but I have seen the written proposition, and
I understand that it was an application made. to your Excellency and your
Honours for the purpose of altering' the rules. On behalf of Her Majesty's
Government--I am also now speaking the mind of the Minister of Marine
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-I .may say that these rules. have been solemnly entered into. We have
acted upon then from the commencement to the end so far as we have gone,
but still we have no desire that our friends on the other side should be deprived
of any right whieh thev think they ought fairly to have, in order to bring
their case hefore this tribunal. We, however, ccrtainly deprecate any alteration
of the rules, and we feel that ve are just in this position: during all this time that
we have been examining our witnesses, we did so under the idea that the rules
would remain as they wvereengrossed. It is important, we think, in such an inquiry
as this, that these rules should be rigidly adhered to, unless there be some very
important reason why thev should be deviated from. 1 confess, speaking for
muyself, that I hardly see the'lorce of the reasons advanced in favour of the proposed
change on behalf of the United States' Government. They say that their arguments,
if placed on paper, would be so bulky as to fill a large volume. Possibly that may
bc so; but.still that is rather more complimentary to their powers of discursiveness
than anything else, and they accompany this expression of opinion witli the
statement that they vish to be heard orally at great length. I presume that this
will all be reported by the short-hand writers, and in the shape of a lengthy volume
it will meet the eyes of the Commissioners, so I do not sec how this bulky volume is
in any way to be escaped. Nevertheless, as I said before, we are not desirous to
object to our friends on the other side taking this course, in order to fairly bring
the merits of their case before the tribunal, if they so think fit. We therefo reare
willing that they shall, if they please, be heard orally at the close of the evidence on
both sides, but we submit, and we trust that in this respect there can be no difference
of opinion, that your Excellency and your 1onours will not make any deviation from
the rule which requires our friends on the opposite side, at the close of their case, to
file their written argument, if they intend at ail so to do. We contend that it
would be entircly at variance with the whole spirit with which this inquiry has
been conducted, that they should, after making their speech, call upon us if we
please to make a speech in answer-that we should make it-and that they then should
file their written arguments. Such a course would wholly displace the position which
we occupy before this tribunal. Great Britain stands here as thie plaintiff, and the
ordinary rule in Courts of Conimon Lav is this:-That the plaintiff, after a
short opening of his case, calis wvitnesses, as we have, and at the close of the
plaintiff's case, the defendant, after a short opening of his case, also calls witnesses;
the respective counsel for the defendant and th3 plaintiff then inake their closing
arguments, after which the case is subnitted to the jury by the judge. This is the
course followed ; and therefore, while we are willing, if it is really thought necessary
by my lcarned friends so to proceed, that they shail have the right to close their
case by arguments in writing, or verbally and in writing; yet if they close verbally,
and then wishi to put in a written argument, that must be done at once; and we,
if we so please, wili then answer them verballv or in writing, as we like, or in both
vays. I confess, speaking from the stand-point of counsel, that so far as I have a

voice in the matter, I rather reluctantly agree to this, because I think that these
rules were formally framed; and in reality the proposition that the case should be
conducted by written argument came from the learned Agent of the United States,
if I understand rightlv, and we acceded to it, and entirely on that basis we have
conducted the whole of our case. Still I sav again, that we will meet oui friends
half-way.

1r. Tresco.-I suggest that my friend's proposition is an attempt at meeting
hv proceecding half-way in different directions; the trouble is that our half-ways do
not meet at ail I an not sure that I understood my friend exactly, but as I under-
stand him, he claims the right of two replies ; that is the right to reply to our oral
argument, and then the right to reply to the printed argument, to which we have
no objection.

Mr. Thomson.-l said We would reply to your two arguments, oral and written.
Mr. Trescot. -If you mean thYat we are to make an--oral--agument, and that if

you do not want to make an oral argument you shall not be obligcd to do so, I have
no objection.

3r. Thonson.-I suppose that we will exericise our pleasure regarding that
matter.

Mr. Trescot.-If we make an oral argument, they have the right to reply. If,
then, we give a printed argument they have the sane right to file a printed argu-
ment in reply-their relation to us in the case is preserved throughout. My friend



refers to the character of the case, and taking into consideration not only the
character of the case; but of the parties, of the Court before which we are, I may
even venture to say of the counsel engaged, I do not think we ought to 'proceed in
the spirit of a Nisi*Pritis trial. Your judgment certaiiily cannot be prejudiced by
a full and frank discussion. Our purpose is to save time and labour. We propose
orally to discuss this subject before you vith a frankness and freedom that we
cannot do in writing, and then to put in a printed summary, giving counsel on the
other side the right to put in the final one. Surely my friend does not want us to
adopt his suggestion, because he wants to say something at the last moment to
which we will not have opportunity to reply. There cannot be anything of a
mystery in an argument like this. We all now understand what are the issues
which are before us. We only want to discuss them with perfect frankness and
fulness, so that everything that is to be said on the case may be said. I want this
case to be so argued, both in spirit and fact, that vhatever the award may' be, and
whoever is called upon to submit to an adverse decision, they vill be satisfied,
having obtained the fullest possible hearing on the subject. I want to secure no
advantage over my friends on the other side, and I do not believe that they desire
to have any advantage over us; if they will allow me to borrow an illustration from
the language of their witness, we (lo not wish to "lee-bow.v'? them. But i think
that my learned friend is sacrilicing himself to a sort of technical superstition for
the word "reply." In this case there is nothing mysterious, and no necessity
exists in regard to having the last word. We are willing to lay our whole argu-
ment before the Comnissiôn, and then to let them reply to it, if they so wish, but if
they do not choose to do it, we do not intend to compel them.to reply; and it is
perfectly in their power to effect themselves what they propose, by declining to
reply to our oral argument, and conflning themselves to their final argument. I say
frankly, I would regret such a decision very much. We wish to know their case as
they regard it, and without depriving theni at all of their right to reply, to have a
frank, full, st.raightforward, and manly discussion of the whole question. I have
always thought that the fairest manner for submitting a case is followed before our
Supreme Court. Both parties put in tlieir printed arguments, bringing them
within the common knowledge of each party before the Court, and then they are
allowed to comment on these arguments as they please.

Mr. Thomson.-I agree with Mr. Trescot that this cause has not to be tried as
one at Nisi Prius; we do not want Nisi Prius rules here, but ve want the broad
principle understood, that Great Britain in this case is the plaintiff, and as such she is
first to be heard, and last to be heard. A great advantage is obtained by the United
States by hearing our case first, and for this very simple reason, during the whole
time our evidence is being given before this Court, they can be preparing their
witnesses to meet it.

There is always this advantage given to the defendant in every case. He has
the privilege of hearing the plaintiff's testimony, and during the time the testimony
is being given, he has the opportunity of preparing his answer. On the otherhand,
when the plaintiff comes to close the case, if there be an advantage in having the
last word, the plaintiff has it. So the advantages are about balanced. A " frank"
discussion, under the proposition submitted by the counsel for the United States, simply
means that the United State's would get entirely the advantage in this cause.
There is not the slightest desire on the part of the British Government, or on the
part of the Canadian Government, represented here by the Minister of Marine, that
one single fact should be kept back or forced out as against the United States, on
the coitrary that they shail have the fuilest opportunity of being heard, but we
submit that not only the rules solennly adopted by this Tribunal, but the rules
which govern the trial of ordinary causes should not be departed from. We have
given way a great deal, vhen wve are willing to allow our learned friends who
represent the United States, to take the course they propose to this extent: that
they shall make their oral speeches if they choose to do so, and if they choose, in
addition, to put in a written argument, well and good, but they must do it at once,
and that, if we please, ve shall answer their written argument and speeches, orally,
and by vritten argument, or by one of those modes only. We ought not to be
asked to yield more.

Mr. Dana.-Your Excellency and your Honours: From all the experience I have
*had in the trial of causes, where there has been examination of witnesses, it appears
to me to be the best course to argue the facts of the case after the facts have been put
- : 128à1
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mn. Such is the practice in the United States, and I presume in Canada. This
seens a simple proposition: that the time to argue upon the facts to affect. the
minds of those who have. to judge and determine, should be when it is fully ascer-
tained what all the evidence is, and it is always dangerous, often inconvenient, and
always illogical, to argue upon supposed, assumed, suppositious, hypothetical testi-
.mony, which may never cone before the Court.

I suppose your Excellency and your Honours understand my objection. It is
to a rule which permits that when the plaintiff has put. in all his evidence, and the
witnesses have been cross-examined, the defendant's counsel may rise and state
what he is instructed will be the testimony, what he supposes or'assumes will be
the testiiony on his side, and then to make an argument upon that testimony,
assumed and bypothetical as it is, and to contrast it with the testimony, of the.
plainti fi, and deliver bis mind fully and finally on the subject. This is dangerous
and utterly unsatisfactory. Consequently in the United States, and I presume in
the Dominion, the argument is made after it is known what the testimony is, because
the.plaintiff's counsel in an ordinary cause, or the counsel representing the Govern-
ment-here, may rise with full belief that it will be in bis power to place the case in
a certain pósition by bis testimony, but it may turn out that he will be disappointed
in his testimony, that the witnesses have not said ail he expected, and that the
cross-examination reduced or altered the testimony. But there is another reason.
When .the defendant has put in his entire case there is the right. of rebuttai
possessed by the plaintiff, and the rebutting testimony may produce effects which
the defendant's counsel had no reason to anticipate, and which, without directly
contradicting his testimony, may place it in a new light. . So I think every person
wiii see, and F am quite sure this tribunal will see, it would be wasting time for us
to attempt to impress by argument, comparison, and illustration, the effect of
testimony which bas not been put in. Now, when we speak of opening the case for
the plaintiff or defendant, we do nîot mean arguing the case. On the contrary, an
argument is not allowed by our practice in opening a case. Ail you.can ever do in
opening a case is to state very generally what kind of testimony you expect to
produce, what you think vill be the effect of it, and the positions of law to which
that evidence is to be applied-mere signais of what is expected to be done. If, in
opening a case, counsel attempts to say anything about the evidence put in on the
other side, and argue on the character or etiect of bis own testimony, he is stopped,
because he is arguing.

Now if I recollect the rules of the Commission, there is a provision, not that the
British counsel should argue the case upon supposed testimony, but that they
should open their case and put in their testimony ; then, not that we should argue
upon their testimony, and our supposed testimony, but that we should open.our case
by mercly explaining what evidence is expected, and when all the testimony should
be in, rebutting testimony included, then there was to he a complete printed argu-
ment on the testimony, the points of lav, and everything connected with the case.
The learned counsel for the Crown thought, wisely, no doubt, that it was not worth
while to have an opening at al], and they did not make one. Now, your Honours
might have said, " We wish you would open your case, because we wili better
understand the testimony as it comes in, and know how to apply it, and also the
counsel of the United States will have a better opportunity to understand your case
from the first, and be better able to cross-examine witnesses, and adopt vhat course
they may.see fit with better intelligence of your position." But the learned counsel
for the British Governmuent made no opening, and of that we made no complaint.
Now, we are very niuch in the same position they were in then, only we have a
much stronger reason than they had.

By this time, an opening, technically speaking, is not necessary. If the British
counsel.thought it was not necessary three weeks ago, it is much less necessary
now, because this tribunal understands the main points taken on each side, and.has
a general view of the manner in which each side expects to meet them by testimony.
As the counsel on the other sidé did not open the case.lieywould surely not think
of maintaining that we should now open ours. We propose, assoon as they have
concluded their evidence, to begin on our evidence. If this tribunal, or any member
of it, should ask that, before ve proceed to put in any testimony,.:we should make
any explanation, we are quite ready to do it, or if the counsel for the Crown should
so desire, we are ready to do it. For ourselves, we do not propose to do so, but to
go directly on with the testimony. We vill then be on the same ternis, neither.side
having,.oened, neither thinking an onening necessary or desirable. We shall then
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procced with our testimony until it is completed; the. rebuttal testinony will then
be put in hy the British -counsel, and it is not until the rebuttal testimony is coin-
pleted that this tribunal can be supposed to know on what facts it is to. proceed.
Now, do vour 1-onours think it is desirable to have an argument before you know
on what facts you are to proceed ? All the facts having· been placed before the.
tribunal, then is the time to argue the question.

It may be said by the learned counsel that what I have so far stated is
unnecessary, because they don't mean to compel us to open. But I think your
Honours will see it-is well to understand in advance what is meant by an opening
and an argument. When the whole of the evidence is before the tribunal, then
comes the question--in what form can the counsel- for the respective Governments
most heneficially to themselves, to theiropponents, and-what is'most important-to
the tribunal that lias the weighty responsibility of determining the case, present: all
the facts and the principles of law and policy to which they are applicable? What-
ever mode vill do that best is the one we ought to adopt. We, the Agent of the
United States, and the two United States' counsel, have made up our minds that it
will be môre satisfactory to the tribunal that has the judgiîent of the case, quite as
fair to the opposite side, much more satisfactory to us, and more just to the -United
States, that the course which w'e propose should be taken. The only.question is
whether the course we propose should be adopted, or the course proposed by the
counsel for the Crown in amendment thereto. They seem to see that after the
examination of witnesses and reading of affidavits, extending over a long period, an
oral arcrument is advantageous ; at all events they do not object to our ·making
one. It is advantageous because it can be done always with more effect. I do not
mean more clibet as respects the person who delivers the argument, but more effect
on the course of justice, than a printed argument. When an oral argument is
delivered, any member of the Court who thinks the counsel is passing froin a point
without making it perfectly clear, can ask for an explanation. .We desire that this
tribunal shall have an opportunity to ask, at any time during the argument, for an
explanation, if any explanation is needed. It is, moreover, a hardship to those who
hand in a printed argument to be left in uncertainty as to whether further expia-
nations nay be necessary. I therefore think the experience of all engaged. in
asccrtaining truth by means of witnesses and arguments, shows that there should
be an oral argument, if possible, on the testinony and such of the principles of law
as are to be affected by it.

In this case it seems to be thought expedient also to have a printed argument.
Perhaps it mav be; but if it should be given up by both sides we do not object.
If there is an oral argument only, and no printed argument, we shall be more
careful in our oral argument to examine into all questions of law. If there is.to be
also a written argument, the oral .argument would be confined more to the facts.
Now, your Honours, our suggestion is that we shall, as the defendant always does,
when the evidence closes, argue the facts with such reference to principles as may
be thought expedient. When that is done, it is the plaintiff's time to reply orally.
The briefs are a different thing, the printed arguments are a different thing. In a
great case like this, a question between the two greatest maritime Powers. of
the world, and entrusted to three gentlemen with absolute power over it, whatever
will best tend to enable each side to understand the other fully, at the time -when it
is necessary to understand them, is for the benefit of justice. When we have made
our oral argument, the counsel for the Crown will make their oral argument. If
they·choose to waive the privilege of making that oral argument, if they think their
policy will be best suLbserved by making neither an opening nor a closing oral
argument, which we cannot compel them to do, and by hearing all we can possibly
say before their mouths are opened, and to have their only speeches made after our
mouths are closed-if that is their view of policy, I should like to know whether the
Agent of the Crown here tacitly gives his consent to such a course of procedure;
that is, that the American side shall be obliged to put in both·its oral argument
and its printed argument, vhen the other side has put in nothing, and then have an
opportunity to close upon us without our knowing from their lips anything what-
ever. We have had what is called the British Case, and what is called the A inerican
Case. But they are simply in the nature of pleadings. They do not go into the
testimony, they do not argue the facts of the testimony, they do not state what the
test.imony is to be; they are of a general character, and in no sense arguments.
I think this tribunal will agree with me on that poir.t.

In regard to the amendment proposed by the other side, by which ve will be



compelled to put in our priited argument the moment we close our oral argument,
I will suggest to your Honours some objeétions to it. One objection is that we
shall have to prepare our printed argument before we begin to speak. Would not
that be a ridiculous position in which to place counsel? They would have to
prepare and print a full argument, and then come into Court and niake in oral '

argument, and then hand in the printed argument. I hardly know l-ow I could
proceed with such an undertaking as that. But a stronger objection is this : They
claim the right, under their amendmeit, to make an oral argument, a. wellas a
printed argument, after we are through. So they are not going to open the r
mouths, and wo shall not have the benefit of hea-ing anything from then in this
case until our pieces are discharged and our ammunitioù exhausted. It is then the
battle is to begin on the side of the Crown. Nov your Honours will sec that it
comes right down to this: We propose that first an oral argument should be made
on the testimony. Counsel on the bther side agree that an oral argument on the
testimony is a good thing; at all events, they do not object that there is anything
unreasonable iii having the arguments on the facts postponed till the facts are
known. The only question, then, is this : Shall there be first an oral argument by
the American side, and then an oral argument for the Crown, if the counsel l'or the
Crown desire it, and then our printed argument to be followed by their printed
reply ; or shall we be compelled to put in both arguments, before hearing anything
from them.

The counsel for the Crovn may rise and say they don't intend to make any
oral argument, and thereby retain all the benefit of a policy of secresy, and then it
would be our duty to put in a printed argument. They can force us to this by
simply declining to make an oral argument. Then they would cone in with a
printed argument which would be the final argument. Nothing we have proposed or
can propose can prevent the counsel for the Crown having the closing vords,
because if our suggestion is adopted,-first we will mnake an oral argument, then
they may rise and say they do not wish to nake one, then we nust put in a printed
argument, and then they vill close with a printed argument, only they cannot get
the advantage of refusing to make an oral argument at its proper time, and make
it afterwards, out of time. Their own proposition, on the other hand, is this: that
they shall not be required to make an oral argument after we have closed ours, but
shall have the right to transfer that oral argument from the stage immediately
after ours, until the United States' counsel have finished their oral argument and
put in their printed final argument. Then the counsel for the Crown can argue
.orally on all the testimony, and in addition put in their printed argument. llhe
result, therefore, your Honours, would be that you yourselves would be placed under
a disadvantage. You vill hear our argument under a disadvantage : you will
always be obliged to say yourselves-" The American counsel have given us a
.printed argument, but we cannot expect to find in it adequate replies to arguments
they never heard."

All the learned counsel on the side of the Crown have been able to say is-" We
have submitted the case of Her Majesty's Government, and they have our case."
I. have reminded your Honours what these cases are. Then as to the briefs. We
put in a brief six weeks ago, and we were to have to have a brief from the counsel
for the Crown, but we have not seen it yet, I suppose owing to the fault of the printers.
That brief will not be a brief on our testimony; that, I suppose, I niay assume.

Mr. Ford.-Yes.
Mr. Dana.-*Therefore, as far as the facts are concerned, that brief can be of no

use, and the orginal Case of Her Majesty's Government vill also be of no use to us.
I hope your Excellency and your Honours will fully understand we consider an
opportunity tô argue the facts as of very great value to the United States, and we
assume you consider it at all events your dutv-how much value you may attach
to it I cannot say-to give' counsel the fullest opportunity to argue the facts with
the knowledge of two things: First. whiat' the facts are,. and, second, howv our
opponents propose to use and treat them. e
- Now, it seems to me that the nost common justice requires that the result
shnuld not be, that before we file our final printed argument, and leave this Court
and this part of the world, and· return to our several homes, having done all we
could do under the circumustances, we should not have heard by the ear or read by
the eye, one word that would explain to us what the counsel for the Crown think of
our testimony or of their own, how they mean to use it, to vhat points they mean
to apply it, wh4e illus-trations they mnean to pse, Tb;st will be opr position if the



proposal of the counsel for the Crown should be adopted. . If we are forced into that
position by the counsel on the other side refusing to make an oral argument, we
cannot hclp it; but I hope this tribunal vill not give that course its sanction in
advance, and so compel the result that we must open everything, and they nothing.
The adoption of our proposal would be of very great advantage to us. I am not
defending myself against a charge of trying to get an undue advantage, for. under
no possible construction of our proposed rule would it give us any advantage,
except the opportunity to knov fully what is the case on the other side, and if that
is an advantage, it is a just advantage; but I wish to say that I am quite confident
the learned counsel have not fully considered the position in which they place
themselves, us, and the members of this Court, by the amendment they propose
to-day. And it would give me great gratification to see them rise and withdraw it
and say, " You may make your arguments on the facts orally when they aie placed
before the tribu.nal; ve wil1 then consider .vhether we wish to ~make an oral
argument or not; if we do not, you will never know our views; if we do, you will
get uhii knowledge as we sec fit to disclose. Then you may put in your printed
argument, and we vill have the opportunity of putting in our printed closing
argument, which ends all, unless the Court should intervene, and think the.other
side should have a reply, because some new points were made."

That power, of course, is possessed by the tribunal, and no doubt will be fairly
administered. But I do not like to take my seat until I feel I have impressed on
the Agent and learned counisel for the Crown the fact that, if we are compelled to
niake both our arguments before they are called upon to make any observations,
and before we have heard what course they are going to take, it will be a very great
disadvantage to us, especially when we consider they vill be in possession of all ve
propose to say on the subject of the testimony and the facts. Now the view which
the learned counsel for the Crown inay take of certain facts may be one that has not
occurred to us. The illustrations they may furnish, and the manner in which they
may deal with the various witnesses, are matters regarding which we have not the
prescience absolutely to know. We have got, however, to make our oral argument
without having this knowIcdge; but if our proposal is ado'pted, we have at least
the pover of answering the other side in our printed argument. So itseems to me
fair that before we put in our second argument we should have heard. their first.
I am quite sure this tribunal will feel, and never cease to feel, while you are
discharging your present duties and afterwards, if the amendment is adopted and
the counsel of the United States compelled to deliver their arguments, vritten and
oral, before the Crown had given us any idea of their views of the facts, how they
inean to apply them to your Hionours' minds-that this, though fairly intended,
is not fair, and you will say-' We find so much in the final argument of the counsel
for the Crown on the testimnoiy, which cvidently vas not foreseen by the, counsel
for the United States in naking their argument, that, to give them an opportunity
to reply, we must call them back."

We do not desire that, and your Honours do not desire it. As the lear'ned
counsel on the other side do not object to our proposition in itself, but are willing to
accept it upon a single condition, which condition would operate as I ,have shown,
I trust vour Honours will say you cannot impose that condition upon us. I do not
hesitate to say, although my learned friend, the Agent of the United States, is alone
responsible for the course to be taken by the Government, ve could not accept it,
and ve would withdraw the proposal altogether. Then we would either have to
proceed with our testimony, or make an argument in advance on hypothetical
testimony. Therefore, the proposition of the Crown, unless forced upon us, which
I have no idea will be done, will be declined by us, and ve falt back on our own
proposition. I need not remind vour Honours that it gives the counsel of the
Crown the opportunity of declining~to make an oral argument, nevertheless I think
it would be in the interest, I will not say of counsel, or of my own country, but of
international justice, that thcy should let us know, before we submit our final printed
argument, what they propose to say about the facts of the case.

Mr. Thonson.-A great deal of MIr. Dana's argument, and it really vas the chiet
argument. vas not in reply to what I had to say in regard to the motion; in a great
deal or what*ie said I agree with him. I deprecate as he does arguing on hypo.-
thetical evidence. Such is not the practice in the United States, or in our own Courts.
Who asks that the American counsel in this case shall argue on hypothetical
evidence? Who asks that they shall be heard, either orally or on paper, on a mere
hypothesis ? Every fact and circumstance material to the case, both on the part of
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Her Majesty's Government and the United States, I assume, will have been· pre-
sented before the counsel on the other side close their case. Then the counsel for
the United States, as defendants in this case, will niake their arguments, either
orally or on paper, just as it seems best to them, supporting their own views of the
case, and we, as counsel for Great Britain, vill present to the Court our arguments

n answer to the arguments which they have adduced in support of their case. It
vas perfectly idle for Mr. Dana to have taken up so mucli time in arguing that thev
vould be called on a mere hypothesis. Is it not idle to say to your Excellency and

Honours, that you do not know what the case is about? Do we not ail know what
the points in issue are; do we not ail see them ? So well do the learned counsel sec
then that they absolutely declare they do not intend to open the case-that it is
wholly unnecessary, as the Court now understands every single view that is likelv
to be put forward. So thev will understand, at the end of our case, every fact put
forward by the British Governnent.

The points are salient and plain, and are understood thoroughly by the Agents
and counsel of Her Majesty and of the United States. How, then, can it be'said
there is any hypothesis at ail? My learned friend (Mr. Dana) says i am asking
that an amendment to the rules should be adopted. I am not. S(; far from that,
the United States are coming in at this late stage of the proceedings, and asking for
an amendment of rules that were made in their present form, not mierely by consent
of, but I believe at the instance of the learned Agent of the., United States. Can it,
then, be said we are asking for any amendment to be made. They are asking as a
favour that the Court shall lay its hands on its own rules,-rules made at the
instance (and in the form they now are) of the American Agent. They are asking
that as a favour, and at the instance of Her Majesty's Government, and with the
consent of the Minister of Marine, I comle forward and say on behalf of the two
Governments that they are quite willing so far to depart from these rules as to
consent to an oral argument, if the United States' counsel think it is any advantage
to have one, though the Government I represent can see no such advantage.

I can understand that a jury may be led away from justice by specious argu-
ments, but I apprehend that this tribunal will not be swayed by any such means,
and that the epitomised statement of facts given by witnesses will have more effect
than all the eloquence of the counsel on the other side. If the case is to be decided
by the eloquence displayed in the oral arguments, then I admit that Her Majesty's
Government would stand at great disadvantage, but I do not think that eloquence
will have a feather's weight in this case. I desire the Court to understand distinctly
that this is a motion made by the counsel of the United States to have the rules
altered, and I cone forward, for Her Majesty's Agent and the Minister of Marine,
to state we are willing it shall be done as they wish, provided always they doii't, in
getting an inch, take an ell. They will have, if they think it is an advantage, the
right to make a closing speech, but must immediately afterwards put in their
closing printed argument. They are simply to support their own case. We are,
then, simply called on to answer the case and argument in support of the speech
they put- forward, and nothing else. Not one principle of ordinary justice will be
infringed or departed from. In conclusion, I must confess I cannot help feeling a
little surprised at the manner in which Mr. Dana submitted the motion, for lie put
it in an almost threatening manner to the tribunal, that if it was not acceded to, the
counsel for the United States would withdraw the proposition altogether. That is
not'the usual mode in which a favour is asked hy counsel before a tribunal.

Mr. Foster.-I think I am entitled to a few .words in reply. If the learned
counsel (Mr. Thomson) had been present yesterday afternoon 'when I made the
explanation which accompanied Mr. Trescot's motion, I think he would not have
made the observations which he has made. This is what I said: WhenI cane
here I found myself met suddenly by five of the most'éminent.gentlemeni who could
be selected from the -five maritime provinces, and, contrary to"th' expectations of
myself and my Government, they were to be admitted to take ch'arge of this case,
and they were assisted by a very eminent lawyer, now Minister of Marine, who is
spoken of by counsel as having largely the conduet of this case. I alone, a stranger
in a strange land, having no reason to suppose counsel would be brought here to
assist me, found mhyself, I ·say, by the unexpected decision of the Commissioners,
placed in such a position that, instead of meeting the British Agent I had to meet
the British Agent, the Minister of Marine, and five counsel. Now, to avoid five
closing oral arguments against one, I was well content with the original arrange-
ment of the rules. But the rules provided that they inight be. changed if in the



course of the· proceedings' the Commissioners saw fit to alter them ; and as -to òir
application. being an application for a favour either frdm! our opponents or the.
Commissioners,.it is no such:thing. - It is an application to your sense of justice.
Before. a judicial. tribunal there are no such things as favours. Decisions*go upon
the ground of right and'justice, and especially so in regard to a Treaty: Under the
oath which the Commissioners have taken, equity and·justice are made the standard
of all their proceedings. Now, how are we placed? We have, in the first place, a
much greater mass of testimony than. I anticipated; or any of you anticipated, I
presume. In the next place, we are on the eve of a much greater conflict of testi-
mony than I anticipated ; we see that very plainly. Then again, from prudential
considerations, counsel on the other side saw fit not to open their case. It was a
grievous disappointment to me ; I could not help myself, as I saw at the time, and
so said nothing. But it was a great di sappointment to find they did not think fit,
in their opening, to explain the views they intended to enunciate. As the testimony
bas gone forward for more than a month, it has become obvious to all of us that in
a printed argument, prepared within. ten days' time, and compressed within the
necessary limits of a printed argument, we cannot examine- this testimony,:and
cannot render the tribunal the assistance thev have a right to expect from counsel.
It is, therefore, proposed that, instead of m'aking opening oral arguments, which
obviously would be quite inadequate, we should have the opportunity of making
closing oral arguments, to be replied to by the British counsel, and then that the
printed arguments should follow, giving them the reply then also. Whatever we
do, we are willing they should have the reply-the reply to our speeches, the reply
to our writings. Is it possible that any arrangement could be fairer than that, or
any ariangement more calculated to render your Honours assistance in coming to
a just and equitable conclusion ? Now, I know my friend the British Agent does
not mean to deal with this case so that batteries can be unmasked upon us at the
last moment. I know the Commissioner. :;il not allow such a course to be taken.
Unless that is to be donc, it is quite impossible that any unfair advantage would
result to us, or that the British counsel vould- be in the leist deprived of their
admitted right to reply, which always belongs to the party on whom lies the burden.

of proof, by the course which we propose to follow. What'we do desireis, that we
should have the chance to explain our views fully before your Honours orally; that
we should then hear from counsel on the other side; and then that the printed
summaries, which are to be placed in your hands to assist you, should be left with
you -when you go to make up your minds on-this case. What do they lose by-it?
What can they lose by it ? By omitting to make any oral arguments, as Mr. Dana
has said, they can get the last word, and unmask their batteries; but if printed

arguments are to be made at all, does not common sense require that the printed
arguments on both sides should follow the oral arguments on boti sides? I put it
to.each member of the Commission, I put it to ny friend the British Agent-is not
that the course vhich every human being knows will be most likely to lead to ,a
thoroughly intelligent and just decision ? If it was a inatter of surprises, if we
were before a jury, and a poor one. if it was one of those Nisi Prius trials, which
we are sonetimes concerned in, I could understand the policv of trving to have:both
oral and vritten arguments made against us after our mouths are closed for ever;
but I cannot understand it now. If the matter should be left as they desire to have
it left; I venture to predict that either on our application, or more likely at your
own request, we shall be called upon to reargue this case after the original .argu-

ments are supposed to be closed, for you will find in their final arguments, oral and

written, matters which you will think comumont justice and fair play, -for: which

Englishmen are said to be distinguished all·the world over, require that we should
have an opportunity to ansver. They may close upon us.orally, they may·close

upon us in writing, but as for their possessing the privilege of keepimg their: pohicy
concealed·till the last moment, I do not believe th'ey really want it; I do lot believe

my friend the Britisb Agent wants it; and if he does notwant it, there is- no con-

ceivable objection to the adoption of the course we propose.
Mr. Doutre.-May it plcase your Excellency and youir Honours,-+My learned

friend Mr. Dana has«spoken of the usages of the Courts-in different' countries, and
with those observations we might have agreed, until he came to claim a most extra-

ordinary thing, and one .which I am sure our' learned and experienced adversaries
never ieard of; being conceded in any country in the world-that the defendant

should have the .reply. My conviction is, that there is no danger. in challenging
our friends to name any Court in the world where the defendant has the right to
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reply. I think we would be far below the standard given to us in the compliments
of our learned friends if we did not see·very clearly the course which they propose
to follow. They would have the means of meeting cverything ve could state; and
anvthing we might state after that, I don't conceive what it could amount to. It
may strike persons not familiar with courts of justice, that it is strange we should
insist on having the last words, and our friends magnify that extraordinary desire
on our part, to point out that we have not to deal here with a jury, which might
be misled by the eloquence of some skilful lawyer, but that we have to deal with a
far higher order of Judges'. *This I admit. But I would like my learned friends to
explain the strenuous eflbrts they are making to get that reply. It is nothing but
such a denand that my learned friends are putting forward. Our American friends
have been su extraordinarily lucky in ail their international difficulties, that they have
arrived at the last degree of daring. We are living in hope that sone time or other
the balance in connection with international difficulties between England and the
United States will turn on the right side. I do not know if %,ee are in the way of
reaching such fortunate result, but ve live in that hope. Our learned friends on the
other side pretend that they have been placed at a disadvantage, from the fact that
we did not, as they say, open our case. We did open our case. We opened through
Mr. Thomson, who stated to the Commission that all he had to say was printed, cut
and dried, and ready to be read; tha.t it set out the case in better language than he
could have used in a speech, and that there was nothing to add to or take from it.
1 think this was the best opening that could have been made; otherwise our learned
friends might have complained, and said they expected to have obtained more detailed
information about the case. But thev felt it vas a saving of time, and they have
expressed the opinion to-day that it would have served no real interest to have gone
any further than Mr. Thomson proceeded. Mr. Dana has complained that the brief
wlich has been filed by the American Agent has not yet received an answer. I
think we are not bound to answer the brief. If çe do so, it will be merely out of
courtesy to our friends. Our answer miglht cone in our final written argument, and
there is no reason whatever, and no right on the part of the counsel of the United
States, to demand to have it sooner than that. If we choose not to answer it even then,
I question if we eau be required to answer it; so that if we give an answer to
their brief, it will be a mere matter of courtesy, because we are not bound to do so.

Mr. Dana.-Do we understand there is to be no answer ? •

Mr. Doutre.-I do not say so. While I think ve will file an answer, it will be
done out of courtesy to the counsel for the United States. We have been told we
are keeping masked batteries for the last moment. I would like to know where we
would find amiunition to serve those batteries. Is not-all our case in the docu-
ments filed. in the depositions cf the witnesses, and in the aflidavits ? Can we bring
anything more. to bear ? Thev.arc our amnunition: they are ail here, our hands
are empty, and wve have no more to serve an- masked batteries. The argument
nay be very plausible, that in a large question involving two great countries, it is

necessary that everything should be donc which fends to enlighten the minds of the
Judges, so that a just result nay be secured ; but that argument, your Honours will
un(elrstand, would be as gooc in everv Court in the would to obtain for the defendant
the last words, and change ail the rules of judicial tribunals. Hon. Mr. Foster says
lie has been induced toagree to the demand now under discussion, because, when he
saw he was going to be met, contrary to the expectation of his Governmnent, by five
gentlemen, vhose talent lie magnifies for the occasion, because it suits the purpose
he as in view, he thought he would be under a disadvantage if.the rule in question
should be maintained. If we go brick to the tiie when the rule was.adupted, it will
be re2ollected that the live lawyers on behalf of the British Case were then before
the Commission. If thev were not admitted. it was kmnown for several weeks that
the British Agent intended to be assisted by counsel; so the fact was fully before
every one of us when the rules were adopted. Now we-are-asked to change these
rules. So long as it is a matter of convenience and' pure courtesy to the United
States, we have no diflicultv in acceding to their request, and in d'oing this we are
acting within the terms of tlie written document under discussion, which says:-

" As we unlerstand the wisli of both Governments to be that the whole discussion should be as
fiîaîk an1d ful. as p)ošsiblîe, it lias occurred to us that you might be disposed to allow us to adopt
such an arranacnent as would, in our judgueut, best enable us to lay before you a complete present-
ment. of thue opinionsi of the Government we represeut, and w'e feel more assured in tiat opinion, as
the privilege déprives eunsel on the otier side of no dvantage wmich they now possess; for besides
the right to reply to the printed argument whichi they now have, we -*would, of course, expect that
they woud(l also be allowed the riglit of oral reply if they desired to exercise it."



So far this is perfectly correct, but it does not show their hands to us at all.
We do not see their real object, for there is a masked battery. Apparently a very
simple alteration of the rule is asked for, and our friend Mr. Trescot thought yester-
day that it was so unobjectionable th-it it would be imimediately acceded to. Well
if this paper had stated the whole truth, and did. not cover anythingY which is not
mentioned, we should have accepted it immediatelv, as has been already stated by
may brother counsel. But ve suspected that this slight alteration concealed some-
thing, and we were not mistaken.

3r. Trescot.-What is it ?
Mr. Doutre.-I will explain it, certainly. Mr. Dan.a says, " you have a reply."

Certainly we have the reply, but we might reply in eight months from this, and it
would be just as good. Here is the practical result: If the proposition, which is
not included in this paper, but which has been admitted verballv, were accepted, our
learned friends would develop their case orally, and we would answer orally. They
would then come with their nrinted statement. Now, is not this the replv? What
would remain for us to sav? What would be the value of that printed'document
which ve could give afterwards? What new aspect or exposéeof our case could it
contain ? None whatever; so that virtually it gives our friends the reply. and that
is the reason why they are insisting so strongly upon the change in the rule.

Mr. Dana.-You take the objection that under our proposed :rule you would not
be able to put in anything new ?

Mr. Weatherbe.-All you ask for was to substitute an oral for the vritten
argument ?

Mr. Trescot suggests that il would be better if he were now allowed to read the
amendment vhich he proposed to submit.

M1r. fWeatherbe.-It would have been better that we should have liad it last
evening.

Mr Trescot.-It is entirely in accordance withi the paper which I read last
evening.

Sir Alexander Galt.-We should have liad the precise proposed alteration of the
rule before us before hearing this argument.

Mr Trescot.-It is preciselv the saine as wlhat vas laid before the Commission.
I will read it. The third rule reads this wav:-

"The evidence brouglt forward iii support of the British Case nust be closed within a period or
of six weeks, after the case shall have bcei opened by the British counsel, unless a further time shall be
allowed by the Commissemiiers on application. The evidence brought forward in support of the
United States counter case mnust be closed within a similar period after the opening of the United
States case in answer, unless a further time be allowed by the Commissioners on appEcation. But as
soon as the evidence in support of the British Case is closed, that in support of the United States shall
be commenced, and as soon as that is closed, th, evidence in reply shall be comnenced. After which
arguments shall be delivered on the part of the United States, in writing, within a period of ten days,
unless a further time he allowed by te Commissioners on application, and arguments in cloFing on
the British side shall be delivered in writin3g withiu a further period of ten days, unless a further time e
allowed' by the Commissioners on application. Then the case on either side shall be considered
finally closed, unless the Comnissioners shall direct further argument upon special points, the
British Government having, in such case, the right of general reply, and the Coumissioners shall at once
proceed to consider their award. The periods this allowed for hearing the evidence shall be witoiout
counting any days of adjournment that nay be ordered by the Commissioner."

The amendnient which we would inove would be to insert after the words '1the
evidence in reply shall be commenccd," the followin:-

"When the whole evidence is concluded, either side may, if desirous of doing se, address the
Commission orally, the British Governmneut having the right of reply."

M Ir. Doutre.-I understand this, but it is not the motion under discussion. I
have read the principal part of that motion, and I say this, that if we .take this to
mean what our friends had in their minds when they made their application, the
only alteration th.at this rule would require would be this, "after which .arguments
shall be delivered on the part of the United States, orally or in writing, vithin a
period of ten days, unless further time he allowed by the Commissioners on applica-
tion, and arguments in closing the British case shall be, &c."

Mr. Trescot.-That is what Mr. Thomson proposes.
Mr. Doutre.-Exactly, and this does not give anv more. But there vas in their

minds more than this contains. We have it in their verbal explanations.
Mr. Trescot.-So far a£ the construction of language goes, I have no objection

to your putting any construction- you please, or drawing any inferences you choose
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from the :anguage of the application that vas made last night.. But. that t'he
intention of,that application,. and of the amendment we propose to-day,.were one
and the same thing, there can.be no doubt. When we filed that .paper, vhat was
wanted was distinctly known, otherwise it vould have been bad faith on our part,
as we would have been asking for one thing, and intending to get.another. There
was no possible doubt what the object of this was, as is evident from the, fact that
Mr. Thoison suggested au amendment himself to counteract our object, showing that
he had clearly ini mind what object we had in viev..

Mr. Doutre.-My answer is that, by rcading*this, we suspected the object of this
paper was something more than to change the time when our learned.frienda should
address the Commission. It only meant that instead of doing so before adducing
their evidence, they would (o so after the vhole of the evidence had been brought
in. Tic object that our friends have in view is very clear in the paper which has been
read here to.day by Mr. Trescot, but it is not se in the paper which was oreRented
vesterday, and v. e suspected this was an indirect way of securing that wh'ich is not
kiiown in any Court in the civilized world, namelf,~that the delenlants should have
the reply. Thev would have twice the opportunity of discussing the matter, wheni
they have no right to be heard more than once. Now, why is the reply given to the
plaintifs? Because up to that moment the position of the defendants is far more
priviieged. They have ail the evidence.of the plaiptiffs in their hands, and:they
know what they are themselves going to prove. The plaintiff does not know it.
When we shall have closed our evidence, they will have the whole case in their
hands, whilst we have only half of it. For that, and other reasons, the final reply is
goiven to the plaintiff, and we object to our friends in this manner seeking to upset
the rules which prevail in ail courts ofjustice that ever existed.

Mr. Daa.-I beg that you will not sit .dovn without explaining. how you lose
the reply.

M11r. Doutre.-We have a reply which is worth nothing. That is what I mean.
The virtual and practical reply is in your hands. That is exactly the position. :

L think it is necessary in order to preserve the harnony that has so far existed
here, we should not introduce in this Commission a practice which bas never existed
in any Court, that one of the counsel should pass over the head of his legal
adversary, in order to rcach the suitor, and ask him if lie agrees to what his coinsel
proposes. Such a course as that would tend materially.to impair the good relations
which we all, I think, desire to cultivate.

Mr. Trescot.-I have no intention of saying one vord that could disturb the
relations that exist between the counsel on either side, anti 1 have no fear that
anything could be said on cither side that would have such a result. Fôr that
reason Ldon't object, as I perhaps might, to the application whieh I made yesterday
being characterized as a masked request. When I read that document vesterday, I
had no earthly doubt that every man present knew what I wanted. So far fron
having any doubt about the matter, I may say that both the Hon. Minister of
Marine, who appears to be of counsel with the other side, and the Agent of the
British Government, distinctly informed us that they would consent to this petition,
if we may call it such, provided we would take the proposition submitted by Mr.
Thonson. Noiv there can be no doubt that when that proposai was niade, they
understood what it was we wanted. We stated as distinctlythat wedeclined toaccept
any suca proposition, -and that the course they pursued was one that could not meet
our approval. AU I am anxious to do now is to clear myself of the accusation, for
such I think it is, of having submitted a paper which asked for one thing, when I
wanted the Commission to do another thing.

Sir Alexander Galt.-l do not think the Commission ever attributed such a
design to you.

Mr. Weatherbe.-.Will you read the part of the paper presented yesterdav vhicl
says what you wanted the Commission to do?

Mr. Trescot.-It is as follows: "As we understand the wish of botb Govern-
iments to be," &c.

Now, what does that mean ? What can it mean, but that when we made an
oral argument, they would make an oral reply, and when we presented a printed
argument, their printed arguncut would be put in i believe that the mattei- was
so understood, and 1 have iisunderstood' the whole scope of the argument this
morning, if every gentlenian vh:o.has addressed the Court lias not argued upon
t.he request I made. The whole argument on the other side has been for the pur-
pose of shiowing that we ought not to have what we asked for. Then how can 1 be



told that the learned counsel did not understand what I wanted ? I do not know
what the practice may be here, but I have never been in a Court in which, if there
were several counsel on ea"h side, they did not address the Court alternately, so
that each side might possess the argument of the otiier side.

Mr. Weatherbe.-That is not the practice in England.
Mr. Trescot.-That may be. I only undertake to say wvhat we want, and what

we consider a fair course to all parties. But I am asked-What is the use of such
a reply ? I answer, just such use as you choose to make of it. We only ask to know
your case, and then, having met it to the best of our ability, you eau reply to our
argument as you deem most judicious. Let me illustrate what I mean. You
all recollect the testiniony as to the Bay de Chaleurs-that fishing was only prose-
cuted on its shores-that is, in " the cores of the bay," to use the language of the
witnesses, there was no fishing. Now, if this is so, practically the question of
the headlands is put aside, for it makes no difference whether we come within
the headland line 'or not. But suppose, in reply, ve prove that there is fishing
within the body of the bay more than thrce miles from either shore-how then ?
Recolleet that up to this point, although we have been promised your brief or.the
headland question, we have not had it. Do you mean simply to discuss our testi-
mony, or to maintain the doctrine of the hcadland Une ? Under your proposed
arrangement, we would have to make our argument without the slightest knowledge.
of what you intended to maintain. Whereas, uinder our arrangement, we would
know exactly vhat you thought, and although we might attempt an answer; you
would have the elear right to meet that answer by your final reply as you thought-
fit.

But I have ro intention of prolonging·this argun:ent iueher. I think we have
stated with sincere fairness wlhat we mean, and that it is obvious*that the right of
final reply is preserved to the counsel on the other side.-... Their purpose is equally
obvious to keep back in their discretion just as much of their case as they do not
choose to givc us the opportunity to reply to. If this Commission deems such reti-
cence proper we uist accommodate our argument to their decision, and be content
witl havin said what we think justice required.

Hon. Mr. Kellog.-I should like to say, with the permission o· the other Coin-
missioners, that I rather expected the motion would have been put in (lue form last
night, but I hope that this delay or omission, which has given rise to a little mis-
understanding, vill not be a reason for exciting any feeling. I am anxious, for one,
that in our proccedings w'e should observe the kind of conduct that ve have
observed so far, and I have no idea that any thought of getting any such advantage
was entertained when the application was made last night.

I want to observe one thing further, with the leave of the other Commissioners;
that in discussing these questions which have arisen, and which may still arise, we
should observe due moderation, and not get into personal disputation with one
another, but address the tribunal as the one which will settle the. matter
eventually.

Deciion given by ihe Commissioners on the Ist day of September, 1877..

The Commissioners having considered the motion submitted byMessrs. Dana and
Trescot, decided that-

" Having due riegard to the riglit of Her Majesty's Government to the general and final reply, the
Commissioners caiinot modify the Rules i such a luanner as might impair or diminisi such right.
Each party will, however, within the period fixed by the Rules, be allowed to offer its concluding
argument either orally, or in writing, and if orally it may be accompanied by a written resumd or
summary thereof, for the convenience of the Commiissioners, such resum4 or summary being fur-
nished within the snid period."

III.

At tfie Conference held on the 5th of September, 1877,
ir. Foster.--I will read the motion that was presented on the Ist instant -

"The Counsel and Agent of the United States ask the Honourable Comniissioners to rue, declaring
that it is not comnpetent for this Conmission to award any compensation for .m.'mMercial intercourse
between the two conltries, and that the advantages resulting from the practico f purebasing bait, ice,
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supplies, &c., and fron being allowed to transship cargoes in British waters, (o not constitute a
foundation lor award of compensation, and shahl be wholly excluded front the consideration of this
tribunal."

The object, may it please the Commission, of'this motion, is to obtain, if it he
possible, and place on record, a lecision dcclaring the limits of your jurisdiction,
and thus to eliininate from the investigation matters which we believe to bc imma-
terial, and heyond the scope of the powers conferred upon you. The XXIInd
Article of the Treaty of Washington is the charter under which we arc acting,
and this provides that-

"Inasmuch as it is asserted by the Governnent of Her Britanuic MaIjesty, that the privileges
accorded to the citizens of the United States, under Article X.VIII of titis Treaty are of greater value
than those accorded.by Articles XIX and XXI of this Treaty to the sibjects or Ber Britannie Majesty,
and this assertion is not adnitted by the Government of the United States, it is further agreed thtat
Commissioners shall bè appointed to deternine, having regard to the privileges accorded by the
United States to the subjects of Her Britannic Mnjesty, as stated in Articles XIX and XXI of titis
Treaty, the anount of any compensation, which, in their opinion, ought to lie paid by the Govermnent
of the United States to the Governinent of Her Britannic Majesty, in return for the privileges accorded
to the citizens of the United States under Article XVIII of titis Treaty."

'i'he subject of our investigation, then, is the amount of any compensation
which ought to be paid by the United States to Her Majesty, in return for the
privileges accorded to the citizens of the United States under Article XVIII of the
Treaty, and that is ail. The other Articles referred to in this section, Articles
XIX and XXI, are set-offs, or equivalents, received by Her Majesty's subjects
for the Concession made by Her Majesty's Governmen·t to United States' citizens
under Article XVIII. When we turn to Article XVIII we ind that the High
Contracting Parties agreed as follows:-

It is agreed by the Iligh Contracting Parties that, in addition to the liberty secured to the
United States' fishermen by the Convention between Great Britain and the United States, signed at
London on the 20th day of October, 1818, of taking, euring, and drving tish on certain coasts of the
British North American Colonies therein defined, the inhabitants of the United States shall have, in
common with the subjects of Her Britannic Majesty, the liberty for the teni of years mentioned in
Article XXXIII of titis Treaty, to take fish of every kind, except shell-fish, on the sea-coasts and
shores, and in the bays, harbours, and creeks of the Provinces of Quebec, Nova Scotia, and New
Brunswick, and the Colony of Prince Edward Island, and of the several islands thereunto adjacent,
without being restricted to any distance from the shore, with permission to land upon the said coasts,
and shores and islands, and also upon the Magdalen Islands, for the purpose of drying their iets and
curing tieir fish; provided that, in so doing they do not interfere with the rights of private property,
or with British fishermen, in the peaceahle use of any part of the said coasts in their occupancy for the
same purpose. It is understood that the above-mentioned liberty applies solely to the sea fishery, and
that the salmon and shad fisberies, and all other fisheries in rivers and the iontits of rivers are hereby
reserved exclusively for British fishermen."

The concession made to the citizens of the United States is the right to fish
inshore without being excluded three miles from the shore, as thev were excluded
by the renunciation contained in the Treaty of 1818. It gives the further right to
]and on the coasts and shores and islands, for the purpose of drying nets and curing
fish, provided that in so doing they do. not interfere with the rights of private
property for British fishermen, having the peaceable use of any part of the said
coasts in occupancy for the sanie purpose. The liberty of inshore fishing, and that
of landing on uninhabited and desert coasts, where no private rights, or rights of
private property will be interfered with, for the two purposes of drying their nets
and curing their fish, are all the concessions which Article XVIII contains. Nowv,
as we understand it, the jurisdiction of this Commission extends to appraise
these two privileges, and nothing more, but the British claim seeks compensa-

'tion for various incidental advant-ages, and a variety"-o5trconsiderations. The
inhabitants of the United States traflic with the Colonists. Theybuy ice of them,
they buy of thein fish for bait, and they buy of. them other supplies. They have
commercial intercourse with them, they sel .to thein small codfish, better adapted
for the British markets than those of the United States. They exchange flour,
kerosene, and other necessaries of life with the British. fishermen, receiving in return
bait and fish. For al these things compensation is demanded at your hands.

In addition to that, every description of damage that has been done, or which
may be done hereafter by our fishermen, is made the foundation of claims for com-
pensation. The Treaty speaks of compens4tion to be awarded in return for privi-



leges accorded to the citizens of the United States, while the case made, and the
evidence ofTered, claims damages as well.

Have any of oui fishingr vessels lee-bowed-I helieve that is the proper phrase
-British fishing boats in former years, or are thev likely to do it again ? Are
the fishing grounds hurt by '"gurry " thrown into the water? Have families been
alarmed by American fishermen on shore? Every description of injury and
outrage, intentional or unintentional, great or small, going back to a period as far
as human memory extends, is laid before you as ground for damages. The Colonial
Governients have erected lighthouses on their coasts at dangerous points, and the
perils of navigation are thereby diminished, so they present an estimate of the cost,
and a list of the number of the lighthouses, and gravely ask you to take these
things into consideration in making up your award. Whatever has -to do with
fishing, or fishermen, or fishing vessels, directly or indirectly, nearly or remotely, is
brought before you, and made the foundation of a claim. The British 'case and its
evidence seems to me to be a lrag-net, more extensive than the purse seine of which
we have heard so much, gathering in everything that can be thought of, and laying
it before you, if 1 any means, consciously or unconsciously, the amount of such
award as you shall render may thereby be affected. Now it seems to us, under
these circumstances, to be a plain duty to ascertain, if we can, and to have recor.ded
exactly, the grounds of your jurisdiction, as in your judgment they exist. We under-
stand, as I have said, that you are simply to determine the value of the inshore
fisheries, and the value of the right of landing to cure fish and dry nets, where this
can be done without interfering with private property, or British fishermen drying
nets. Fron the beginning ve have protested against any more extensive claim
being made ; this protest vill be found distinctly and unequivocally made on page 8
of the " Ansver," where it is said :-

"Suffice it now to observe, that the claim of Great Britain to be conipensated for aElowing United
States' fishermen to buy bait and other supplies of English subjects, has no semblance of foundation in
the Treaty, by which no new right of traffic is conceded.»

And in the recapitulation at the close of the " Answer," the United States
maintain, that the various incidental and reciprocal advantages of the Treaty, such
as the privileges of trafficking, and purchasing bait, and other supplies, are not a
subject of compensation, because the Treaty of Washington confers no such rights
on the inhabitants of the*United States, who now enjoy them merely by sufferance,
and who can at any time be deprived of them by the enforcement of existing laws,
or the re-enactment of former oppressive statutes. We say, first, that you have
no jurisdiction over such matters as a subject of compensation, because the Treaty
confers none upon you, and nothing of the kind is denominated in the bond. We
say, secondly, that we have no vested rights under the Treaty regarding commercial
intercourse of this description ; and that as regards such intercourse, the inhabitants
of the United States stand in the same relation to the subjeçts of Her Majesty as
they did before this Treaty vas negotiated. These two points, though running
sonewhat together, are nievertheless distinct. And we base our contention upon
the plain language of the Treaty, in which not one word can be found relating to
the right to buy or sell, to traffic or transfer cargoes-the whole language is
limited to the privilege of the inshore fisheries, both in Artice XVIII, where these
privileges are conferred. and in Article XXII, which provides for the appointment
of this Commission. Of course, it is not necessary for me to catl your attention to
the fact that Commissioners, arbitrators, referees, and every other description of
tribunals, are limited in their powers by the terms of the instrument under whichi
they act; and that, if thev include in any award a thing upon which they are not
authorized to decide, the entire award is thereby vitiated, and their whole action
becomes ultra vires, and void. I cannot anticipate that there will be any deniai of
this plain proposition.

Now, the Commissioners will be pleased to observe, and our friends on the
other side to take notice, that the United States utterly repudiate any obligation
either to make compensation, or pay damages for any of these matters ; that they
maintain, as thev have from the first, that the question subnitted here is solely
and exclusively the adjustment of equivalents relating to the inshore fisheries; and
that thb United States will not be under the slightest obligation to submit to an
award including anything more than these .things. Turning to the Treaty .again,
we lind that there are Commercial Articles in. it, but these are not Articles with
which this tribunal is concerned. From Article XXVI to XXXI, ;inclusive,
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various conme-cial·priviléges are given to thé citizens of the 'two' countries. Thèse
Articles relate to the navigation of the lakes, rivers, and canais, to the convéyance
of goods transshipped in bond free of duty,-to··the carrying trade; andas to them
the Treat of Washington is a Réciprocitv Treaty; as to thèse matte-s, that Which
is conceded on ·the one side is an. equivilent for that ·ihièh. is concéded on the
other ; and the mutual concessions arc the sole equivalents for each- othér. Indeed,
who ever heard of a Treaty of Commercial Reciprocity; whére a money payient,
to be ascertained by arbitration, was ·to balance concessions 'granted by·the one
side to -the other? It is enough to say thàt in· these commercial clauses of· the
Treaty, as in. ail other commercial arrangements that have ever been made between
the· two countries, there is no .stipulàtion for compensation. It na -he Veil' to
inquire on what footing· the commercial relations between the United St-ites and
Great Britain do rest.· How have they stood for more than a g'eneration past 'for
nearly a hundred years? My friend Mr. Trescot has investigated .the Treaties,
and the result. as I understand it,is this-that the Commercial Convention of '1815,
originally entered into*for four years, was «extended*during ten years more by the
Convention of 1818; and extendedc again indefinitely in -1827. The*last clause of
the llnd Article of the Convention -of 1815, after providing as to the duties to be
levied on the- products of ·each country, &c., and as to commercial intercourse
between the United States and Her Majesty's subjects in Europe, states:_

" The intercourse between the United States and His Britannic Majesty's possessions in the West
Indies, and on the Continent of North Ainerica, shall not be affected by any of the provisions of
this Article, but each party shal reniain in the conplete possession of its rights, with respect to such
an intercourse."

Thus the commercial intercourse between the two countries is provided for by
the Treaty of 1815, which, as I understand it, under its various extensions, is in
force to-day. It refers back to former and pre-existing rights, to find which it is
necessary to go still further back-to the Treaty of .1794, commonly known as
Jay's Treaty. Turning to that we find that the Illrd Article deals with the special
relations between the United States and the British North American Colonies. It
miglit be supposed-and the argument perhaps might be correct, though I do not
say whether this would be the case or not-that the war of 1812 abrogated the
provisions of the Treaty of 1794. Were it not that the Commercial Convention of
1815, referring to previons existing rights, quite manifestly, I think, treats as still
in force the provisions of this Article of the Treaty of 17¡94. I Will'not riead the
whole Article, but it stipulates "that ail goods and merchandize, whose importation
into Iis Majesty's said territories in America shall not be entirely prohibited, May
frecly, and for the purposes of commerce, be carried into the sanie, in the manner
aforesaid, by the citizens of the United States, and that such goods and inerciandize
shall be subject to no higher or other duties than are payable by His Majesty's
subjects, on importing the same into the said territories ; and in like manner,. that
the goods and merchandize, whose importation into the United States shall not be
wholly prohibited, may freely, for the purposes of commerce, be -carried iito the
same by Fis* Majesty's subjects, and that such goods and merchandize shall.. be
subject to no higher or other duties than are payable by the citizens of the United
States, on importing the same in American vessels into the Atlantic ports of the said
States ;"-and mark this, " that ail goods not prohibited froni being exported 'from
the said territories respectively, may, in like manner, be carried ont of' the same by
the two parties respectively., on paying duty as aforesaid," that is. to say, as I
understand it, the inhabitants of each country going-for-thepurposcs of commerce
to the other country, may export its goods, so.-long as their exportation is not
*wholly pr'.hibited,-upon the saie terms as to·export-duties-as vould be imposed on
Her, Majesty's subjects.. Then the -Article,;:after some ' other ,paragraphs; closes
thus:-" As this Article .is intended to' render, in a great degree,·the -local:advan-
tages of each party .common to - both; and -thereby to- promote a disposition
favourable to friendship and.good neighbourhood it'is· agreed that the respective
Governments will mutually-pronote -this amicable intercourse, by causimg speedy
and iml*artial justice to be donc, and·necessary protection to be extended to ail who
may be concerned therein." -

Gentlemen,-Such I understand to be the footing on which commercial inter-
course stands between the two cou ntries'to-day, if ·there is an'y Treaty that governs.
commerce between·the- British North.American Provinces and, the United·States.
And if this is not the case, the relations between the-two countries stand upon that



comity and commercial frecdon. which exist between ail civilized countries. The
effect of these provisions, to employ an illustration. is *this: If the Government· of
Newfoundland chooses to prohibit its own people from exporting fish for bait, in
which export, it is testified, they.carry on. a trade of 40,0001. or *50,0001. annually
with St. Pierre, it can also, by thé saie law, prohibit *United States' citizens from
carrying away such articles, but not otherwise. As I understand the effect of this
commercial clause, whatever may be exported from the British Provinces by,.any-
body-by their own citizens, by Frenchmen, or bycitizens of.other nations at peace
w ith them, may also. be exported by citizens of the United States on the saie
terms, as to export duty, that apply to the rest of the world. . If, then, Ne.wfoundlanid
sees fit to conclude that the sale of.bait fish-caplin, or herring, or squid; and ice,
is injurious to its interests, and therefore forbid its export altogether, that prohibi-
tion may extend to the citizens of the United States; but the citizens of the United
States have there the saine privileges with the rest of the world ; they cannot
be excluded from the right to buy and take bait out of the harbours of. New-
foundland, unless the rest of the world is also excluded. -However, this is of remote
consequence, and perliaps of no consequence, to the subject under discussion.

The material thing is this: under the Treaty of.Washington· we cannot pre-
vent sich legislation. The Treaty of. Washington confers upon· us no right
whatever to buy anything in Her Majesty's dominions. The Treaty of Washington
is a Treaty relating to lishing, and to nothing else. I am aware of the ground
taken in the reply Bled by the British Agent. it is this:-

"Previous to the date of the Treaty of Washington, American fislermen were, by the Ist Article
of the Convention of 1818, admitted to enter the bays aud liarbours of His Britannic Majesty's dominions
in.America for the purpose of shelter and of purchasing wood, and of obtaining water, andfor no other
purposc wlL«tcvCr.

"By the terins of. Artile XVIII of the Treaty of Wasbington U .td States' fishermen vere
granted ' permission to land upon the said coasts and shores and islauds,'and also upon the Magdalen
Islands, for the purpose of dryiug tlieir rets and curing their isb.'

" The words, 'for 7w other purpose whatecer,' are studiously omitted by the framers of the last-
named Treaty, and the privilege in conmon with the sbjeects of Her iBritannic Majesty, to take fish
and to land for fishing purposes, clearly includes the liberty to purcliase bait and supplies, transshi
cargoes, &e., for wyhich lier Majesty's Government contend it bas a right to claim compensation."

. Well, as the quotation stands, to mv mind it would be a. non sequitur, but
when you tura to the Ist Article of the Convention of 1818, you find that under
it the conclusion quoted is a renunciation accompanied by two provisos:-

"And the United States hereby renounce for ever any liberty heretofore enjoyed or claimed by th
inhabitants thereof, to take, dry, or cure fish on or within three marine miles of any of the coasts
bays, creeks, or harbours of Iis Britannic Majesty's dominions in America, not included in the,above-
mentioned limits."

This was a renunciation of the right to fish inshore, and it is followed by this
further proviso

" Piovided, hovever, that the American fishermen shall be admitted to enter such bays ori hrbours
for the purpose of shelter and of repairing damages therein, of purchasing wood, and of obtaining
.water, and for no other purpose whatever."

This coupled the renunciation of the inshore fishery with the proviso-that there
may be resort to British waters for shelter*and repairs, and for obtaining wood and
water. Then it goes on to say :

- "But they shall be under such restrictions as may be necessary to prevent their talking, drying,
or curing fisl therein, or in any other manner whatever abusing thé privileges hereby reserved to thein."

Whenever American fishermen seek British ports for shelter,·or go there to

repair damages to their vessels, or for wood and water, they shall be under restric-

tions to prevent theni from taking or curing fish therein.. Now it was to remove
those restrictions which prevented them from taking, drying, and curing fish, that ti

language framed in the XVII Ith Article of the Treaty of.Washington vas adopted,
which gives the citizens of. the United States liberty-to take rish, anid permission to

land upon the said coasts and - islands, and also on, the Magdalen Islands, for the

purpose of (rving nets and curing fish. ·You will observe that the United States

renounced the right to the inshore fisheries in 1818,.but these are regaimed by the

provisions of the XV iIth Article of the Treatyof Washington. . The United States
retain the right of resorting to British ·ports for shelter, repairs, and purchasing
wood and water, subject to such regulations as would prevent their citizens drying
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fish on the shore; and the object of this Article is to add to the inshore fisheries the
right to dry nets and cure fish on the shore, and this superadded right'is limited to
parts of the coast where it does not interfere with private property, or the similari
rights of British fishermen. Now, what argument can be constructed from pro-
visions like these to infer the creation of an affirmative commercial privilege, or the
right to purchase supplies and transship cargoes, I am at a loss to imagine. It
seems to me that if I were required to maintain that under the right conceded to
dry nets and cure fish on unoccupied and unowned shores and coasts, taking care
not to interfere with British fishermen, couched in language like that, the United
States had obtained a right to buy what the policy of the British Government might
forbid to be sold, I should not have one word to say for myself. I cannot conceive
how a commercial privilege can be founded upon that language, or how you can
construct an argument upon that language in support of its existence. But,
gentlemen, this is not to be decided by the strict language of the Treaty alone. We
know very well what the views of Great .Britain on such subjeets ate,. and we
know what the policy of Her Majesty's Government was just before this Treaty was
entered into. On the 16th February, 1871, Earl*Kimberley wrote to Lord Lisgar as
follows:

"The exclusion of American fishermen fromu resorting,o Canadian ports, except for the purpose of
shelter, and of repairing damages thereiu, purchasing wood, and of obtaining water, night be warranted
by the letter of the Treaty of 1818, and by the ternis of the Iuperial Act 59 Geo. III, cap. 38;
but 'Her Majcsty's Government feel bound to state, that it seems to thein au extreme measure,
inconsistent with the generai policy of the «Empire, and they are disposed to coucede this point to the
United States' Government, under such restrictions as may bc necessary to prevent sîuuggliig, and to
guard against any substantial invasiou of the exclusive rights of fishing which maty be reserved to
British subjects."

A month later, on the 17th March, 1871, another letter from Earl Kimberley to
Lord Lisgar gives to the Colonial Authorities this admonition

"I think it right, however, ta add that the responsibility of determining wliat is the true
construction of a Treaty made by Her Majestv vith any foreign l'ower, imuîst reinain. with Her
Majesty's Govermnueut, and that the degree to wiich this country would nmake itself a party to the
strict enforcemeut of Treaty rights nay depend not ouly on the literail construction of the Treaty,
but on the moderation and reasonableness witi which those riglits are asserted."

In such a spirit, and with these views of commercial policy, the Treaty of
Washington was negotiated; and can one believe that it vas intended to have a
valuation by arbitration. of the mutual privileges of international commerce?
Gentlemen, suppose that the Canadian Representative on the Joint High Commis-
sion, when tie X'VlIIth Article was under consideration, had proposed to amend it
by adding in language something like this :-And the said Commission shall further
award such compensation as, in their judgment, the United States ought to pay for its
citizens being allowed to buy ice, and herring, squid and caplin, of Canadians and
Newfoundlanders, and for the further privilege of being alloved to furnish them
with flour and kerosene oil and other articles of merchandize, in exehange for fish
and ice, and for the further privilege of being allowed to sell them small codfish;
suppose I say that an amendment in these or similar words had been suggested to
the members of the High Joint Commission ; fancy the air of well-bred surprise
with which it would have been received by Earl Grey and Professor Bernard and
others. Imagine England.-free-trade England-which forecd commercial* inter-
course upon China with cannon, asking for an arbitration to determine on what
price England, that lives by selling, will trade with -the inhabitants of other
countries.

I venture to express the belief that the ground whieb has been taken here is
not the ground that will be sustained by the English Government, and that my
friend, the British Agent, will reccive frùm Her Majesty's Ministers the same
instructions that I shall certainly receive from the President of the*United States,
viz., that at the time when the Treaty of Washington %v'assnegotiated, no one
dreamed that such claims as I have been referring to would bc made,-and that
neither Government can afford to insist upon, or submit to, anything.of the kind,
because it is contrary to the policy of the British Empire, and contrary to. the
spirit of civilization. If the language were at all equivocal, these considerations
would be decisive,.but with the express limits to your authority laid down, they
hardly need to be asserted.

The next question is, whether the motion that has been made should be decided



by you at the present stage in your proceedings. We have brought it before you
at the earliest convenient opportunity.

The case of the British Govenrment was not oôally opened,.and in our pleadings
we had interposed a denial of the existence.of any such jurisdiction. If the inatter
had been discussed in an opening, we might. have replied to it, but as it was we
could not. The case proceeded with the introduction of evidence. Now, if the
evidence offered in support of these claims could have been objected to, we. should
have interposed the objection that such evidence was inadmissible; but we could
not do that, and why ? Because the Treaty expressly requires the Commission to
receive such evidence as either Government may.choose to lay before it; to avoid
the manifold inconvenience likely to result from discussing the admissibility of
evidence, it was stipulated, and we have allowed-1 suppose with the approbation
of -the Commissioners-every piece of evidence to come mn without objection. We
conceived that we were under obligation to do so. We could not bring the question
upearlier, and we bring it up now, just before our case commences, and say that
we ought to have it now decided: first, as a matter of great convenience, because
the course of our evidence will be affected by your decision. There is much
evidence which we shall be obliged to introduce if we are to be called upon to waive
the comparative advantages of mut ial traffic, that would otherwise be dispensed with,
and that we think ought to be dispensed with. Moreover, we maintain that we are
entitled to have your decision now on grounds of precedent. . A precisely similar
question arose before the Geneva Arbitration. The United States made'a claim for
indirect or consequential damages. That claim appeared in the case of the United
States and its evidence, which were filed on the 15th December. The British case
was filed at the same time, and on the 15th of the next April, Lord Tenterden
addressed this note.to the Arbitrators

"Geneva, April 15, 1872.
The Undersigned, Agent of Ier Britannic Majesty, is instructed by Her Majesty's Government

to state to Count Selopis, tliat, while. presenting their Counter-Case, under the special reservation
boreinafter mentioned, in reply to the case which lias been presented on the part of the United States,
they fiud it incumbent upon them to inform the Arbitrators that a misunderstanding lias unfortunately
arisen between Great Britain and the United States as to the nature and extent of the claims referred
to the tribunal by the Ist Article of the Treaty of Washington.

" This misunderstanding relates to the claims for indirect losses put forward by the Government
of the United States, under the several heads of-(1.) 'Thé losses in the transfer of the American
commercial marine to the British flag.' (2.) 'The enlianced payments of insurance.' (3.) ' The pro-
longation of the war, and the addition of a large sumn to the cost of ·the war and the suppression of the
the rebellion.' Which claims for indirect losses are not admitted.by Her Majesty's Government to be
within either the scope or the intention of the reference to arbitration.

"Her Majesty's Government have been for some time past, and still are, in correspohdence with
the Governmenit of the United States upon this subject; and, as this correspondence lias not been
brought to a final issue, Her Majesty's Government being desirous (if possible) of proceeding with the
reference as to the claims for direct losses, have thought it proper in the meantime to present to the
Arbitrators their Counter-Case (wlich is strictly confined to the claims for direct losses), in the hope
that, before the time limîîited by the Vth Article of the Treaty, this unfortunate misunderstanding may
be removed.

"But Her Majesty's Governmeit desire to intimate, and do hereby expressly and formally intimate
and notify to the .Arbitrators, that this Counter-Case is presented without prejudice to the position
assumed by Her Majesty's Government in the correspondence to which refereuce has been made, and
under the express reservation of aIl Hrer Majesty's rights, in the event of a difference continuing to
exist between the -igh Contracting Parties as to the scope and intention of the reference to
arbitration.

"If circumstances should render it necessary for Her MNlajesty to cause any further communication
to be addressed to the Arbitrators upon this suoject, Her Majesty wiHl direct that communication to be
made at or before the time limited by the Vth Article of the Treaty.

"The Undersigned, &c. (Signed) "TENTERDEN."

Thereupon, after some further fruitless negotiations, the Arbitrators, of their
own motion, proceeded to decide and declare that the indirect claims made by the
United States wvere not within the scope of the arbitration, thus removing all mis-
understanding by a decision eliminating immaterial matters from the controversv.
The decision was made, and put on record, exactly in the method which we ask you
to pursue here. We say that we are entitled to have such a decision, on the ground
of precedent, as well as of convenience; and we say further that we are entitled to
have it on the ground of simple justice. No tribunal has ever been known to refuse
to declare what, in its judgment, was the extent of its jurisdiction.. To do so, and
receive evidence applicable to the subject as to which its jurisdiction is controverted,
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and then to make a general:décision, -the iesu!t:or which rendcers it impossild ever
to ascertain whcther the tribural acted upon the assumption that it had, or had
not, jurisdiction over thé controverted-,Part or:the case,.would be the extremity of
injustice. :·· · · +

If·an award were to be madeundersuch circumstances;noh6dyevér.ould know
whether it*embraced the matter respecting Which jurisdiction was: denied -or fnot.
In illustration I may mention the -Geneva Arbitration.·· Suppose -that it had -gone.
forward, without any declaration by the Arbitrators, that thev^excluded the'inirect
losses, and then suppose thata'round sum had been awarded. would not Great
Britain have had a right toassume:that this·round sum included the indirect claims;
to which·it never meantto submit'?: So-will it be here; unless there is placed ipon
record the ruling of thè'Commissioners as to· this point; it iever wiIl' be possible for
us to know, or. for the world to--know, upon what ground ·you have proceeded;
whether you-believe that-we are to pay for commercial intercourse or not: No·one
will know how'this is, unless. upon our motion you decide one way or the other. For
our·assistance thenirin·conducting the case, for convenience,!and for the inforiiation
of our respective Goverriments;·we ask- you to make this decision; and it is entirely
obviousthat if no decision is made, it nust- nece.ssarily be assumed that these con-
troverted claims are by*you deemed to be ·a just ground of award. , We never·cani
know the contrary, unless'y.ou say so; and if you are tto say so, ve- think that
convenience* and justice both require that you:should say so at such an earlv-
day as to enable us to shape- the- conduct of our case in conformity viith your
decision.

vr. Thomson.-[would like to knriw whether anything more is to'be said on the
subject.by our learned friends opposite.

· i. Foster.-We understand that, as is..the. case in connection with every
other motion, the party moving has the right, in this instance, to open and close the.
argument.

.Mr. Thoson.-I nmake this observation simply because, in the course of.the
A ericn Agem,'s -emarks; he said that MrTrescot had given particular·atftention
to the*. Treatiesand hence I assuned that he was about to be. folloSed by
Mr. Trescot. It.would be obviously unjust to the counsel acting on behalf -of Her
M\lajesty's Government if ithey should now be called upon to 'answer the agmernt
that has been made without hearing all that Is 'realiyto be'said on thèëothei side.
1 understand that the other side have'an undoubted to'reply to· ánything
wYhich we may say, but if Mr.'Trescot is afterwards to start a ew argument, as I
rather infer fro in Mr. Foster's r'emarks he·wil'do, this might put ai'ther phase on
the matter.

Mr. Tresct.-As I understand the position taken by Mr. 'oster, it is very plain,
and stated with all the fulness and precision necessary. He takes the ground that
tiecommercial relations between Great Britain and the United States stand eitiherY
ono idinary international coinity or upon Treaty regulations. ' If upon the ·lattér
then -they rest'upon the Treaty of 1794, the third permanent Article of which did
deterhine'the commercial relations which were to exist betweeni the United States
and 'li Bditish Noith American Colonies, because in 1815 the Commercial·C6xved
tioîi;the'iï a'dôlpted and exteýdéd i'i 181 and 1827,. rene.wed 'that Article, eve if it>
should be contended, as I think iti neve has been beforè by the Britisti Gve*rnment
that the·permanent Articleé of thé -Treaty of 1794. were abrogated b.y.the.war of
1812. • The egotiatôrs of -the Convention ·of 1815 took the- Ilrd Article··of'the
Trât- of 1794 as a basis, but .not being able to- agrce as to certain inodlifiations
decided to om i the À rticle, anl ta. declare that: *-T-hë-inteicdurse bïtv'een the
Uniitéd .Stafts.and His Britnidié Majesto's pnsse'ion. he stindis^id on'.
th Continent of NorthAmerica shal not be affected by any ofthe.provisions .of
this.Article. [ie., the Article of·the Convention:.of 1815 in reference to.the coin-
nercial relations between the United· States and the possessions- -of -His Britannic
Majesty in Europe], but each party shall remain in. the complete possession of its. rights
ifflh respect t. suýh. intrcurse, those rihts being, as we- onteiid, the bd'ights.
estàblisheUI' by the 'Treat\fo 1815.''But the es, a nd'a vel ii port

aring .upon our prèsent-cnotentionr' and has. lieensu ggeüe n. l ply in 'eplyto
what we understànd is'to b'e~bne' of the positions on: the othier side', iz., that
if we deny that commercial privileges were granted' by teTIreaty oT 1871, and
are not therefore: proper s'ubjects of édnmpensation in this award, -then. we have
no-right whatever. to these cômmercial. privileges; and :1 ca say in reply to tie.
very· proper· inquiry·of my friend Mr. Thomson, that in any rem~arks I may maké



that is the extent of the position which will be taken, but I do not expect to refer
to tIe point at all.

Mr. Thomson.-In reference to the time at which this motion should be heard, in
view of the arguments which the leqrned Agent of the United States has used, I
shall not, on behalf of Her Majesty's Government, call upon this Commission to
say this is an improper time for that purpose. We have no. objection that this
application on the part of the counsel of: the United States' Government should be
heard at length, and so they nay be enabled to understand at all times, on all
reasonable occasions, the exact ground upon which we stand. There. is nothing
unreasonable in the view which. has been put forward by them in this respect.
They are entitled to.know whether the Commission is -going to take the matter,
naied.in their notice of motion,.into consideration or not. We therefore have no
objection that your Excellency and your. Honours should determine this point at
once, and wc do not complain . of the time at which the motion is made. 1 shall
now. corne to the substance of the motion. The*Agent of the United States has
travelled out of the record,.and has referred to lighthouses, and other matters not
contained in this motion. He also alluded to the injuries which were committed on
our coasts by the American fishermen, and he says that we have put them all
forward in our case as subjects for compensation. I am not here now to consider
the question whether we have done so or not. 1 at present only intend to discuss
whether the matters included in this motion are matters coning within the jurisdie-
tioâ,of this Court or not. I read the motion; it states:-

'The counsel and Agent of the United States ask the Honourable Commissioners to rule declaring
that it is not competent for this Commission to award any compensation for commercial intercourse
between the two countries, and that the advantages resulting from the practice of purchasing.bait, ice,
supplies, &c., and from being allowed to transship cargoes in British waters, do not constitute any
foundation for an award of compensation, and shall be wholly excluded from the consideration of. this
tribunal.

The tribunal will see that these are the words inviting discussion; and these I
ai 'here tonswer, and nothing else. Satisfactory answers could be given to the
other.matters to which Mr. Foster has called attention, if this were the. proper
tinië to givé them. As to the lighthouses, for'instance, it is quite obvious that these
nake the value of the fisheries themselves very much greater to the Americans thari
they would be otherwise;. but 1, say again, that I am. not going to discuss that
question now. If it should.arise hereafter, Ishall do so.. We shall undoubtedly be
obliged to discuss it eventually at the end of the- case, but the question now, is,
whether it.falls.within the jurisdiction of this tribunal to award to Great Britain
any pecuniary compensation. for the rights which the Americans have undoubtedly
exercised since the ashington Treaty was negotiated, of coming into our waters,
and. instead of taking bait with their own lines and nets, as by the terms or that
Treaty they have a right to do, purchasing it from our citizens, of huying ice here
as well, and of getting supplies and transshipping their cargoes. It is said in the
reply of Her Majesty (page 8, I think) that these privileges are clearly incidental;
that, looking at the whole scope and meaning of the Treaty,.it is clear that these
are incidental privileges for which *the Americai Government can afford te pay.
The vords,of .our reply, read by Mr. Foster, are these

"By the terms of Article 'XVIII of the Treaty ofWashington, United States' fishermen were
granted permission to land upon the said coasts and shores and islands, and aiso upon the Magdalen
Islan?'s, for.the purpose of drying their nets and curing their fish. The 'words, for no othr. purpose
whvativer, are studiously omitted by the framers of the last-named Treaty, and.the privilege, in commo
with the'subjects of.Her Britannic Majesty, to take fish and toland for fishing purposes, clearly includes
tleliberty to purchas'e bait and supplies, trausship cargoes, &c., for which Her Majesty's Government
contend it has a right to claim compensation.

- "It·is clear that these privileges were not enjoyed under the Convention of 1818, and it is equally.
evident that they are enjoyed under the Treaty of Washington."

Wellthat is the argument which was put forward by Her Majesty's Govern-
ment, but whether that argument commends itself to the judgment of this tribunal
or not, is not for me to say, though to my mind it is a very strong and very forcible

one. Referring to the wording of the Treaty itself, and to the Convention of 1818,
the 1st section of the latter states . .

" Whereas differences have arisea respecting the liberty claimed by the United States, for the

inhabitants thereof to take, dry, and cure fish on certain coasts, ,bays, harbours, and· creeks-of-His

Britanuic Majesty's dominions in America, it is agreed between the High Contracting Parties that:the



inhabitants of the said United States shal have for ever, in comnon with the subjects of His Britanic
Maijesty, the liberty' to take fish of every kind on that part of the sonthern coast of Newfoundland
which extends fromi Cape Ray. to the Rameau Islands, on the -western and northern const of New-
foundland, from the said Cape Ray to the Quirpon Islands; on the shores ofthe Magdalen Islands, and
also on the coasts, bays, harbours, and creeks from Mount Joly, on the southern coast of Labrador,
to aud .tbrough the Straits of Belleisle, and thence northwardly indefinitely along the coast, without
prejudice, however, to auy of the exclusive rights of the Hudson's Bay Company. And that the
Auericai fishermen shall also have liberty for ever to dry and cure fish in any of the unsettled bays,
harbours, and creeks of the southern part of the coast of Nýewfoundland hereabove described, and of the
coast of Labrador ; but so -soon as *the sanie or any portion thereof shall be settled, it shall not be
la'wful for the said fishermen to dry or cure fish at such portion sO settled, without previous agreement
for suchli purpose with the inhahitants, proprietors, or possessors of the ground. And the United States
hereby renounce for ever any liberty heretofore en.ioyed or claimed by the.inhabitants thereof to take, dry,
or cure fisli on or within three marine miles of any of the coasts, bays, creeks, or harbours of lis Britannie
Maijesty's dominions in America, not included in the above-mentioned limits; provided, however,
that the American fishermen shall be admitted to enter such bays or harbours for the puipose of shelter
and of repairing damage-s therein, of purcbasing wood, and of obtaining water, and for no other purposes
whatever. But they shall be under such restrictions as nay be necessary to prevent their taking,
drying, or curing fish therein, or in any otier maniner whatever abusing the privileges hereby
reserved to them."

Now, in reference to the Washington Treaty, you will find this language used
in the commencement of the XV[IIth Article:-
- "It is agreed by the High Contracting Parties that, in addition to the liberty. secured to the
United States' fishermen by the Convention between Great Britain. and the United States, signed at
London on the 20th day of October, 1818, of taking, euring, and drying fish on certain coasts of the
British North American Colonies therein defined, -the inhabitants of the United States shall have, in
common with the subjects of Her Britannie Majesty, the liberty for the tenu of years mentioned in
Article XXXIII of this Treaty to take fisli of every kind, except shell-fish, on the sea-coasts and shores
and in the bays, harbours, and creeks of the Provinces of Quebec, Nova Seotia, and New Brunswick,
and the Colony of Prince Edward Island, and of the several islands thereunto adjacent, without being
restricted to any distanve from the shore, with permission to land upon the said coasts and shores and
islands, and also upon the Magdalen Islands, for the purpose of drying their nets and curing their fish -
provided that in so doing they do not interfere with the rights of private property, or with British
fishermien in the peaceable use of any part of the said coasts in their occupancy for the same purpose.
It is understood that the above-mentioned liberty applies solely to the sea fishery, and that the salmon
and shad fisheries, and all other fisheries in rivers and the nouths of rivers are hereby reserved
exclusively for British fishermen."

1 call attention to the fact that in this very Treaty*of Washington, the framers
have made as the basis of it, not only the Convention of 1818, but the 1st section
of it, and in that section are contained the strong and positive declaration that the
Americans shall have the right (and only that right), of coming into British waters
for the purposes of obtaining shelter, repairing damages, and of securing wood and
water, and for no other purpose whatever. I will now read Article XVIII of the
Washington Treaty, and the argument I wish to found upon it is this: That the
High Contracting Parties, or rather the High -Commissioners, had before thern,
when they framed that Treaty, the Convention of 1818, the Ist Article of which
contains these"words

"That the American fishermen shall be admitted to enter such bays or harbours for the purpose
of shelter, and of repairing damages therein, of purchasing wood, and of obtaining *water, and for o
other purPose whatever."

. One would suppose that under ordinary circuinstances it would have been
sufficient to have stopped with the statement, that thev should be admitted " for
the purpose of shelter, &c., and of obtaining vater," but the framers of the
Convention of 1818 were particular to add, "and for no other purpose
whatever."

They not only so restricted the Americans by-affirmative words, but also by
negative words. The High Contracting Partie&-having this before them, gave the
Americans the libertv of coming upon our shores to fish on equal terms with our
fishermen, and to take bait, &c. To my min'd, the High Commissioners considered
that the framers of the Convention of 1818 deerned it necessary to insert the wo:ds.
"and for no other purpose whatever," to make it absolutely certain that the
Americans could only come. in for shelter, repairs, wood, and water, and should
enjoy no rights as incidental to that privilege; and that they 'purposely omitted
those words in the Treaty of Washington. It may, therefore, be well supposed,
that if the Americans were to be restricted to the very letter of the Treaty, the
ame negative. words would have been ued, and Ppdobýedly hacd those Nvorda
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been used in the Treaty, there would be au end of the argument.. If that had been
the intention of the Hligh Commissioners, they would have gone on in this Treaty to.
state in Article XVIII:

It is agreed by the High Contractingr Parties that, in addition to the liberty secured to the
Uuited States' fishenien by the Convention between Great Britain and the United States, signed at
T.odon on the 20th day of October, 1818, of taidng, curing, and drying fisli on certain coasts of the
Britislh Nortlh American Colonies therein defined, the inhabitants of the United States shall have, in
coinon with the subjects of Her Britannic Majesty, the liberty for the terni of yçars mentioned in
Article XXXIII of this Treaty, to take fish of every dnd, except shell-fish, on the sea-coasts and
shores, and in the bays, harbours, and creeks of the Provinces of Quebec, Nova Scotia, and New
Brunswick, and the Colony of Prince Edward Island, and of the several islands thereunto- adjacent,
without being restricted to any distance from the shore, with permission to land upon the-said coasts
and shores. and islands, and also upon the fagdalen Islands, for the purpose of drying their nets and
curing their.fish, aidfor no other iurpose w7tatver."

.But these words were not used.
Now these are the words which the learned Agent of the United States, and

the learned counsel who are associated with him, seek, in myjudgment, to interpolate
into this Treaty. The framers of the Convention of 1818, were very cautious as to
its wording; the framers of the Treaty of Washington had that Convention before
them, and it must, therefore, I think, be fairlv assumed that if it had been the
intention of either of the High Contracting 'Parties, in this instance, that the
Americans should simply have the bare rights named in the Treaty, and nothing
cise, they would have followed the example set before thein by the Convention
of 1818, and used these strong negative vords, " and for no other purpose whatever."
I say that this argument is a fair and just one, of course its weight is to be determned
by this tribunal. I am by no means putting it fo-ward as a conclusive argument,
but still the fact that they did not do so is of great weight in my mind, though to
what extent its weight will affect the decision of this tribunal is not for me to
say, but it does appear to me to be a very strong argument indeed. Had it been
intended to restrict the United States' fishermen, and, to use the language of
Mr. Foster, confine them merely to vhat *was mentioned in the bond, the High
Commissioners would have added "and for no other purpose whatever;" and
there'ore their leaving that language out is open to the construction that the
Aiericans were entitled to all the incidental advantages which that Treaty would
necessarily be understood to confer.

Is it not a rather extraordinary argument on the part of the United States that
this privilege of theirs related only to their right of coming in and fishing on equal
terms with our citizens, and to landing and to drying their nets and curing their
fish, and that the moment they had dried their nets and cured their fish, they were
forthwith to take to their.boats and go back to their vessels; and that by landing for
ainy other purpose whatever they are clearly liable for·infraction of the provisions
of this Treaty? It is certainly a curious view which Mr. Foster presents, with
regard to their mode of bartering along the coast, when he intinmates that they land
merely to exchange a gallon or two of kerosene oit or a barrel of flour for fish, and
in effeet declares-for this is the resuit of his argument-that. for so doing the
Americans are liable to pu.nishment.

Mr. Foster.-I said that they could he excluded by statute.
Mr. Thomso.--I will show you, before I am through, that these American fisher-

nien can by no possibility whatever come into our waters without incurring the risk
of forfeiture, if Mr. Foster's reading of this Treaty be accepted as correct. This
would be the result of his argument: if you confine thei to the very terns of the
bond, to use the language of Mr. Foster, then it is clear that' if they land for the
purpose or giving a barrel of flour in exchange for fish, or of purchasing fish, at
that moment their vessels are liable to forfeiture. This is a strange construction to

put upon the Treaty, and these are the strange results which vill necessarily follow
if this tribunal adopt the view presented by the American Agent.

But there is another inatter to be considered, and it is this : la 1854 the
Reciprocity Treaty vas passed, and under that Treaty the Americans came in to
fish on our coasts genérallv. - They exercised the same righfs as they (o now, and
no person then ever complained of theni for buying bait under the terms of that
Treaty, though it did not in express ternis aut:horize their purchase of bait, or thèir
getting supplies of any kind on our shores; still they did so. By a kind of
common consensus of opinion, it vas understood that they had a right to do so,
and no person complained of it. And in view* of the course which then *was pur-
suedi this Treaty was framed. Mr. Foster has put this ,case: Suppose that, when



the Joint High Comnissioners were sitting, the British Representative Fad propose
that the value of the rights of trausshipment, and of buying bait. and of having
commercial intercourse with our people, should be talken into consideration by this
tribunal; then, had this been the case, it woult* have -been met by' a well-bred
shrug from the Earl or Ripon and Professor Bernard. . This iray possibly be so ;

.but I can say I think it would have been very strange indeed if our Commissionere
had said to the American Commissioners: Under the Treaty which we propose you
shall have the right to fish in our waters on equal* terms *with our fishermen, and
have the right to land and cure your fish, and the right also to dry your nets on the
land, but the moment that you take one step farther, the. moment that you buy a
piound of ice, and the moment that you presitme to buy a single fish for the purpose
of hait in our waters, and the moment yotu attempt to exercise any comiiiercial
privilege whatever,. and above ail, the moment you undertake to transship one
single cargo, that moment your vessel will be forfeited, and the cargo as wvell; I
think that if this had been stated, there would have been something more, perhaps,
than a well-bred shrug from the American Conmissioners. I think, therefore, it
may fairly be contended, in view of the wording of the two Treaties, that these are
privileges which it was intended that this Commission should take into consideration,
whcn they came to adjudicate respecting the value of our fisheries ; and, after ail,
is not the value of our fisheries to these people enhanced by the way in which they
use them, and in which they generally have been using them-by coming into our
harbours to purchase bait and ice ? Because it takes a long time to catch the bait
for themselves, and they save time, and money therefore-time and money being in
such case equivalent terms-by buying their'bait. And why is this not,to all
intents and purposes, a privilege under this Treaty? I fail to sce that it is not.
WThy, when it is necessary to preserve bait in ice, and, as has been shown bv ail
the witnesses, that the Americans cannot procure bait and ice except on our
shores, should this not be considered an incidental right? It appears to mie that
this view must be taken. The argument put forward on behaif of' the United
States, demanding a contriary construction, is almost suicidai. Loreover i think
I can establish that this latter view is not taken by, the Ainericans on this
subject. On page 467 of Mr. Sabine's Report, the following language is used :
"It is argued that if the liberty of landing on the shores of the Magdalen
Islands"-your Excellency and your Honours will recollect that vhile the
Americans have the right to fish around the Magdalen Islands, they have no right
to land on these shores, though our evidence has shown that, as a rule, they have
landed on these islands, both before and since the negotiation of this Treaty, and have
dragged their nets on the shore, and lished for bait in this way. .Mr. Sabine states:-

"It is argued that, 'if the liberty of landing on the shore.: of the Magdalen Islands had been in-
tended to be conceded, such an important concession would have been t'ie subject of express stipulation,'
&c., it may not be amiss to consider·the suggestion. And I reply that, if' a description of the inland
extentof the shore over which' wve may use nets and seiies in catching the herring is necessary, it is
equaily necessary to define our rights of drying and curing the cod elsewhere, and as stipulated in the
Convention. Both are shore rightrs, and both are left without condition or limitation as to the quantitv
of beach and upland that nay be appropriated by our fisherruen. It was proclaimned in tie House of
Commons, more than two centuries ago, by Cokc-that giant of the law-that ' FREE FIsiuxc' included
' A&LL ITs NCIDENTh.' The thouglt may he uiseful to the Queen's Advocute and Her Majesty's
Attorney-General, when next they transmit an opinion across the Atlantic which is to afflect their own
reputation, and the reputation of their country. The right to take fish 'on the shores of the Magdalen
islands,' without conditions annexed to the grant, wlatever these profoundly ignonuit advisers of the
Crown of England niay say to the contrary, includes, by its very nature and necessity, all the
ineidents' of a ' free fishery,' and ail the privileges in use by and common anong fishermen, and all the

facilities and accommodations, on the land and on the sen, which conduce to the safety of the men
employed in the fishery, and to an economical and advantageous prosecution of it."

Now, it may he said that this is not the opinion of a person entitled to weight;
but, at all events, it had sufIicient*weight to induce the Legisiature of the United
States to republish this Report in a volume, which contains the sessiorial papers of
the House of Representatives of the forty-second Congress, second session. The
Legislature of the United States, therefore, thought it proper and of sufficient im-
portance to publish it; and I believe that the Rep.ort was published more than
once. At all events, it is from their own State Papers that 1 quote. it. The
language employed is very forcible. It is very often the case, when our friends across
the border are argising matters that nearly.or closely affect them, they couch.
their arguments in stron'g and unconplimentary language to those wvho differ
from them; and so, of course, when -Mr.. Sabine writes, " that it would be well for



those .profoundly ignorant Lav Officers to govern'themselves in future. as to their
opinions," &c., we can understand that laùguage* as being' usèd, perhaps, in the
American sense of the term, and certainly not in the offensive èùse in which such
wqrds would bé construed here or in England.*

fr. Fýser.-It is'used in the Pickwickian senise.
Mr. Thomso. -I was about . to say. so. I trust that it was employed in that

sense.. Herei's 'onstruction which the Americán nation*can put forward, as the
trueconsti'uction 'of tis Treaty,'for the pûrpose of obtaining the right to land on
the Magdalen Islands, and the moment the shoe piñchies on the other side, they Waùt
to·h'ave the strict letter of the l'w and nothing'else; they then *do not wish to go a
single. step beyoÙid that, though the moment wvhen it bec6omes necessary to extend
their..rights, they want to obtain a liberal *construction of'its terms.' I do not
think imyself that the United States can always claiin to corne befoie any tribunal
and say that they have:-where it suits their purpose to do soz-been very liberal in
their construction of Treaties., In regard to this véry T-eaty itself, your Excel-
lency'and your'Honours are aware, that it certainly was an extràordinary construc-
tion on the part of the-United States' Government, whén a duty was by thein placed
on the .tin' packages in' which free fish entered into' the United *States. I wish to
show what necessarily would he the result ·if the United States' contention in' this
mattér ,vere right; but, before doing so, it may be proper for me to notice an. argu:-
ment 'which Mr. * Foster drew from the Convention of '1815, to'which he called your
attention, and part of which he read. -He says that inasmuch as the Corivention
réferred to previous privileges,'which the United States had abandoned as agaiùst
Great Britain, and as those privileges must have been granted by the Treaty·of
1794,' that, therefore, the war of 1812 did not abrogate those privileges, and *that
this- was' a distinct admission on the part of Great Britain that the Treaty men*-
tioned was not abrogated, and that the privilege conferred by that Treaty had been
in no way interfered with. 1 altogether deny the conclusion he thus draws; but 'it
is not now necessary for the purpose of my argument to auswer that statement,
farther than to'say that· the mention of those privileges had reference to ordinary
commercial 'relations existing* between 'the traders of the two nations. These
traders are a well-known class of persoins. * They are merchants and ship-owners,
who seid their sfiips to 'sea. These vessels have registers clearances,. manifests,
&c., for the purpose of showing thé nationality of·their vessels; and these papers
also show thé voyage whiclh the.vessels-have undertaken' to: prosecute, what they
have on board, and .everything 'about them{.. If they are on 'a trading voyage, this
states their object*- But fishing vessels have no suoh papers except registers. They
corne without clearances, and, if I. understand the question at al, they -are a
separate and distinct class of vessels, and as a separate and distinct class they have
always been treated by both nations.. The 1st section of the Convention of 1818
had reference to ordinary traders, and to them. solely. Let it be admitted, for the
sake of argument, that Mr. Foster is right in his construction of the effect of the
language used in the Convention of 1815 to which he refers; though this 1, in fact,
iutterly deny; but still, admitting that the words to wvhich'he has directed attention,
in fact declared that the war of 1812 had .no practical effect whatevér upon the
Treaty of 1794; supposing that this were so, what do we find ? We find that in
1818 a distinct and separate Treaty is framed referring to this very class, respecting
whose rights your Excellency and yoùr Honoùrs' are- now sitting in judgment-the
fishermen engaged in'he prosecutiori of. the fisheries' of the United States. The
Convention of 1818 was made altogethe-. with.reference to then2 ;.was it not? What
does the Ist section of that Convention of 1818 .say ? Itis this:-

"Art. I. Whereas differences have arisen respecting the liberty claimed by the United States
for the inhabitants thereof, to take, dry, and cure. fish on certain coasts,.bays, harbours, and creeks of
His Britaniic Majesty's dominions in America, it is agred .etivèn the High Cohtacting, Parties,
that thé inhabitants of the-said*United States shall h'av& for* ever, i càmmûon with the subjects of His
Brit.anni6 Majesty,:the liberty i5 take filsh f every kind on* that ait of the southern 'coast' of New-
foundland whicli extèrids from -Cape :.Ray to' the '%meau' tslands; on! the western and northern coast
of.Neivfoundland, from said Cape Ray to* the Quirpon-Islands, on th& shore's 6f the Magdalen Islands,
and also on the.' coasts, bays; harbous, and. creeks from, Mount Joly, on the southern coast. of
Labrador, to. and through. the Straits of Belleisle, and thence .northwardly indefinitely along tho coast,
without prejudice, however, to.any of the exclusive rights of thé Hudson's Bay Company. ,And .that
the American fishermen shall also h~ave liberty, for ever; to dry and curé fish in' any 'of the'unsettled
bays, harbours, and creeks of the soiithern part of the coast of Newfoundland hereabove described, and
of the coast of Labrador'; bût so soon as the 'àme "or any portion' thereof 'shall b3 settled, it'shall not
be lawful for te said fisherien to 'dry- or cure fish at such 'portion so settled, without previous agree-
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ment for such purpose, witli the inhabitants, propiietors, or possessors of the ground. A.nd tue -United
States hereby renounce for ever any liberty heretofore -enjoyed or claimed by the inhabitantB thereof,
to take, dry, or cure fish on or within three marine miles ,of any of the coasts, bays, creeks, or
harbours of His Britannie Majosty's dominions in America, not included ithin the above.mnentioned
limits; provided, however, that the American fisbermen shall bc pernitted to enter such bayà or
.harbours for the purpose of shelter and of repairing damages therein, of purchasing wood, and of
obtaining water, and for no other purpose whatever. But they shall be under such restrictions as
may be necessary to prevent their taking, drying, or curing fish therein, or in any othxer manner
whatever abusiug the privileges hereby reserved to them."

Now, I want to say, may it.please your Excellency and your Honours, I think
it most·extraordinary that the learned Agent of the United States, and a man of
bis high standing and great ability, should take this matter up and distinctly assert
that what took place in 1815 had the slightest bearing on the subsequent agree-
-ment which was made with reference to the particular class Mnentioned--the
fishermen-between these two nations. I must -confess I cannot see the slightest
bearing it has on the Convention of 1818. l deny Chat the construction urged by
the Agent of the United States is correct·; ·and, if it were necessary to do so, I think
I would be able to convince this tribunal that the ýcontention of Mr. Foster is
entirely erroneous. Still, I put it out of -consideration altogether, as being in no
way connected with the matter at present at issue. What have you to do with it«?
We stand here by the Treaty of 1818, which was a definite Treaty affecting .the
fishermen -of the Únited States, and the -fisheries on the shores of these provinces.
By the terms of that Treaty 'the fishing vessels ·of the United States, and their
llshermen, were prohibited frwn coming within three niiles of our shores, and of -all
our bays, for any purpose-whatever, with three exceptions-that is to say, tbey
might resort to our harbours for the purpose of shelter in case of storms, to make
repairs in case of necessity, and to procure wood and water; and if they went into
these placer for any other purpose whatever, their vessels vere liable to forfeiture.
Yet though this was the case, as my learned friend on the other side well knows,
they incurred that liability tirne and again. Vessel after vessel of theirs was con-
,demned, from the making of this Tl'reaty up to the ·present time; and has that
Treaty ever been abrogated ? There is no pretence for saying that this is the case.
That Treaty stands in as much force to-day as it did in the year 1819, the year
after which it was passed, -with one exce'ption only-except in so far as it is
interfered with by the Treaty of Washington. Now let me turn your attention to
what the Treaty of Washington says on this point, because, so far as any privileges
were renounced by the United States in the Treaty of 1818, they have been conferred
on the Uriited States by the Treaty of Washington. The' XVIIth Article of the
Treaty of Washington declares:-

"Art. XVIII. It is agreed by tic Higli Contracting Parties that;in addition to the liberty secured
to the United States' fishermen by the Convention between Great Britain and the United States,
signed at London on the 20th day of October, 1S18, of taking, curing, and dryiug fish on certain coasts
of the British North American Colonies therein defined, the inhabitants of:the United States shall have,
in common with the subjects of Her Britannic Majesty, the liberty for the tenu of years mentioned in
Article XXXIII of this Treaty, to take fish of every kind, except shell-fish, on the suu-coasts and shores
and in the bays, harbours, and crecks of the Provinces of Quebec, Nova Scotia, and New Brunswick,
and the Colouy of Prince Edward's Island, and of the several islands thereunto adjacent, without being
restricted to any distance from the shore, with permission to land upon the said coasts and shores, and
islands, and also upon the Magdalen Islands, for the purpose of drying their nets and curing their.fish;
provided-that, in so doing, they do not interfere with the rights of private property, or with British
fisbermen, in the peaceable use of any part of the .said coasts in their occupancy:for the same purpose.
It is understood that the abcve-mentioned liberty applies solely to the sea fishery, and.that the salmon
and shad fisheries, and all other fisheries in rivers and the mouths of rivers are hereby reservéd
exclusively for British fishermen."

The only privileges which the American .fishermen 'had in British waters are
received under the Convention of 1818; and as to all other privileges, they expresily
excluded themselves by their renunciation for ever. Now, in this Treaty, Great
Britain says, it is expressly agreed by the High Contracting :Parties, that -in
addition to the privileges w'hich the Americans enjoy under the Convenio-in<of 1818,
.that is, in addition to the privileges wiich they have of fishing on the southern
coast of Labrador, and :on the shores of the Magdalen Islands, and around the
shores of the Magdalen Islands:-

"The citizens of tne United States shiall have, in comnon with the subjects of Her 3ritaniiic
Majesty, the liberty for the term of years mentioned in Artile XX zI zf this Treatyto take fish
of every kind, except shell-fish, on the sea coasts and shores, an'in the bays, iarbours,«and.creeks of



the·Provinces of Quebec, Nova Scotia, and New Brunswick, and the Colony of Prince Edward's Island,
and of the several islands thereunto adjacent, without being iestricted to any distance from the
shore."

-Can anything be plainer than this? Whereas, before this Treaty, Great Britain
says to the United States, "You could only fish around the Magdalen Islands, but
not land on these Islands." By this Treaty, however, all -these restrictions. are
taken away from you; and, in addition to that, tbe restrictions which were imposed
preventing you from fishing within three miles of the shores of Nova Scotia, New
Brunswick, Quebec, and Prince Edwarc Island, are renoved, and besides the right
of fishing there, you also have the right to land and dry your nets on'these coasts.
Is not that plain ? The Convention of 1818 clearly stands untouched except ii so far
as it is restricted by the Treaty of 1871. Now, what follows from this, if the Agent
of the United States is correct in his contention, and I presume that my learned.
friends opposite have weighed it carefully? This follows:-These American
fishermen having, then, as i have shown, no right to enter our harbours by any
Commercial Treaty ; they are governed by the Convention of 1818; their rights are
defined by that Convention, and extended by the Agreement and Treaty of 1871.
This being the case, what have they a right to do, if the contention of my learned
friend on the other side is correct? They have a right, and that under this Treaty,
to fish within three miles of the shore in common with the inhabitants of these
Colonies, and therec to take fish of every kind, shell-fish excepted, and to land
for the purpose of drying their nets and curing their fish, and nothing more; that is
the ' bond."

That is the " bond," says Mr. Foster. That is all they have a right to do. If
it is, then what follows ? Then all other privileges save those of taking fish within
three miles of the shor.e, landing on the coast for the purpcse of drying nets and
curing fish, are governed by the Convention -of 1818. And if that is the case then
when they do enter for the purpose of purchasing bait, they enter for another
purpose than that of obtaining wood and water, securing shelter, &c., and they
become liable to forfeiture. If they come in for the purpose of buying ice, they are
in the same predicament; they have not entered for the purpose of buying wood or
obtaining shelter, they have come- in for the purpose of buying ice, which. is
wholly foreign to the provisions of the Treaty of 1818. They could not, under the
Treaty of 1818, enter for that purpose, and the position assumed by the learned
Agent and counsel for the United States is that that privilege is not conferred by
the Treaty of Washington. If so, they haven't got it, and every time they come in
for -other purposes than those mentioned in the Treaty of 1818, they are liable to
forfeiture. The surprise with which 1, as counsel, heard that contention will, I
have no doubt, be only exceeded by that of the fishermen of the United States,
when they find that that is the construction placed on the Treaty by the Govern-
ment of the United States, as represented by their Agent, before this Commission.
If this argument applies to buving bait and ice, à fortiori, it applies to the privilege
that they now enjoy of landing and transshipping car-oes. Under the plain reading
of the Treaty, there is no doubt about it; and if it does not come vithin the
incidental privileges, I admit that, as a lawyer. I cannot contend for one moment
that the privilege of buying bait, or at all events of buying ice, whatever may be
said about bait, as to which there may be a particular construction, to which I will
refer presently, I admit frankly that I cannot see that the privileges of buying ice,
or of transshipping cargoes, are conceded, unless they are to be considered as
necessarily incidental. If it is denied thaL they are conceded incidentally, then
the moment a vessel lands for any of those purposes, a forfeiture is vorked
immediately.

There is just this distinction with reference to the taking of bait. It has been
shown by numerous witnesses before this tribunal, that these .men come in and
employ our fishermen to get bait for them, and then pay the fishermen for doing so.
Now I wish to be distinctly understood upon this point. I submit, without a shadow
of doubt-I don't think it will be controverted on the other side-at all events it
will not be successfully controverted, that if those fishermen, having a right to
cone in and fish, as they undoubtedly have under the Treaty, choose to hire men
to catch bait for them, they are catching that bait themselves. There is a legal
maxin put in old Latin, Qui facit per alian facit per se, " What a man does by an
agent he does by himself." Therefore, in all these instances where it has come out
in evidence that they come in and get our fishermen to catch bait for them, and pay
them-for doing so, in all such cases. the act is thatof the United States' fishermen
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themselves. On the other hand, if the fishermen upon the coast keep large supplies
of bait, for the purpose of selling to such persons as come along, then under the
construction of the Treaty contended for by the learned Agent of the United States'
Government, whenever bait is purchased·in that way, that is a purpose for which it
is unlawful to enter our ports under the· Treaty -of 1818, and -the act works a
forfeiture of the vessel and cargo. That is a startling proposition.

In reference to bait there is another consideration I throw out. I do not know
whether it will be dissented from or not by the learned counsel on the other side,
but this Treaty does give them this power, that they shall, in common with the
subjects of Her Britannic Majesty, have the liberty, for the term of, &c., to take
fish. May not buying fish be a taki.ng offsh within the mea'ning of the Treaty ?

It does not. say to catch fish. The words are not "to fish," but "to take fish."
It siniply uses the word "take." The term is a wide one, and I an not by any
means prepared to say that by a strict legal construction these people, finding the
fish caught here, have not a right to take it from the fishermen; .1 say. that is
possibly a fair construction of the Treaty. In that case they do "take fish," and
that is ail. The contention on the other side, I suppose, will b to narrow that
word " take " down to mean the actual taking of fish by the citizens of the United
States fromn the water, by means of nets and other appliances. If that he the·con-
struction, then it follows, as a necessary consequence, tha.t in taking bait from our
fishermen they infringe the Treaty of 1818. I wish to make myself distinctly
understood on that point. By the Convention of 1818, the American fishermen
could not enter. our harbours at ail except for the three purposes of obtaining
shelter. to get wood and water, ani to make repairs in case of necessity. Entrance
for any other purpose was made illegal. Any privileges which they had under that
Convention remaitied. Any restrictions that they laboured under after that Con-
vention still remained, except in so far as they have heen removed by the Wash-
ington Treaty,- and if the construction be true, as contended for by the learned
Agent of the United States' Government, then the restriction as to landing for the
purposes I have mentioned ire not renoved. The purchasing of bait and ice, and
the transshipping of cargoes, are matters entirely outside of the Treaty, and unpro-
vided for. Under the Treaty of 1818, vessels entering for any other purposes than
the three provided for in that Treaty can be taken. As was put forward in the
American Answer, any law can be passed. An inhospitable law, they vill say, by
which, the moment they do any of those acts, they will become liable to forfeiture.

I do not presume that the remarks of the Agent of the United States, in which
he speaks of instructions possibly coming froni his Government, or from the Goverh-
ment of Great Britain, should be taken into consideration, or that they can properly
be used as arguments to be addressed to this tribunal, because, as the learned
Agent very properly says, the authority of this tribunal is containe-d in the Treaty.
If the Treaty gives you authority, you have sworn to decide this matter according
to the very right of the matter, and I presume you will not be .governed by any
directions froin either Government. Nothing of that sort can be made use of as an
argument, and you will determine the matter conscientiouslv, I have no doubt, upon
the terms of the Treaty itself. Now Her Majesty's Government does not object to
your deciding, in so many words, that these things are not subjects of compensation,
if that be the judgment of the Court. I have advanced very feebly the views which
I think ought to govern your decision upon the point, namely, that these are
incidental. privileges which may fairly be constructed, in view of the way in which
this Treaty is framed, and as inseparable frorn the right given to the Americans
under the Treaty of Washington. But I confess that i shall not be at ail dissatis-
ficd should this tribunal decide otherwise. If it be the desire of the American
Governrnent that this tribunal shall keep within the very letter, and disregard
what I have argued is the spirit of the Treaty, and determine just merely the value
of the fisheries themselves, and of landing on the shores to dry nets,-very well,-I
have no objection, and wie vill accept such a decision. But Her Majesty's Govern-
ment wish it to be distinctly understood, that that is not the view they have held, or
wish to be compelled to hold of this Treaty. If; however, pressed as you are to
determine the question in this way by 'the Government of the United States, and in
view of the declaration you have made to determine it according to the very right
of the matter, you can conscientiously arrive at the conclusion for which they ask,
we shall not regret it at ail.

Mr. Doutre.-l would desire to add to what has been so well said by my learned
friend that the interpretation 'which Her Majesty's Government has put upon
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the Washington Treaty, has received the consecration of the whole tiie that the
Reciprocity Treaty- vas in operation, by the course of dealing between the. two
Governmehts with reference-to that Treaty. The Reciprocity Treaty was in.exactly
the same terms as the Washington Treaty, and under it the Americans have been
adinitted to purchase bait, transship their -cargoes, and do all those things men-
tioned in the motion. I think that this interpretation cannot be lightly set aside to
adopt the construction. now sought to be put upon the Treaty by our learned friends
on the other side. And to show that the several Provinces have not been indifferent.
to these matters, I would refer the Commission to.a Petition sent to the Queen by
the Legislature of Newfoundland on the 23rd April, 1853, which is to be found on
page 12 of·the official correspondence which has been filed on our side:-

"TO THE QUEEN'S MOST EXCELLENT MAJESTY.

" May it please Your Majesty :
"We, Your Majesty's loyal subjeets, the Commons of Newfoundland, in General Assembly con-

vened, beg leave to appronch Your Majesty with sentiments of unswerving loyalty to Your Graeious
Majesty's person and throue, to tender to Yoîu' Majesty our respectful and sincere acknowledgments
for the protection afforded by the Imperiatl Government to the fisheries of this Colony and Labrador
during the Lat year, and to pray that Your Gra:ious Majesty will be pleased to continue the same
during the ensuing season.

"May it please Your Majesty:-
"The ilicit traffie in bait carried on between the inhabitants of the western part of this island

and the French, lias proved of serious injury to the. fisheries generally, as the supply enables the Frencli
Bankers to commence their voyage early in spring, and thereby prevent the fish from reaching our
coasts. We therefore most earnestly beseecli Your Majesty graciously to be pleased to cause an
efficient war-steamer to be placed in Burin during winter, so that by being early on the coast, she may
avert the evil of which ve so greatly complain.

"Passed the House of Assembly, April 23rd, 1853.
"(Signed) JOHN KENT, Speaker."

I think that every other Province would have made the same complaint in
a different shape, but I quote this to show that the Provinces have never been
indifferent to the matter of selling bait to the Americans by Canadian subjects.

This is about all that I wish to add to what bas been said, except that I do not·
know if I have well understood Mr. Foster in reference to a class of argument
which he has used. I repeat, I am not very certain that 1 have understood him -
well, that if the construction put by the American side upon thiz Article were
not admitted, the Anierican Government might repudiate the award made bythe
Commission.

Mr. Foster.-Oh, no. I said that if the award included matters niot submittei
to the tribunal, the principles of law would render it void. I did not say what my
Government would do under any given circumstances, nor am I authorized to
do so.

MVr. Doutre.-There is no authority to decide as to the legality of the award
made by the Commissioners, there is no other right than night. However, if this
argument has not been used, I have nothing to add to what lias been said by my
learned friend. If it had been, I should have found it necessary to address some
observations, which are rendered needless by the fact that I have misunderstood my
learned friend.

Mr. Weatherbe,-Owing to our adherence, until quite recently, to the arrange-
ment entered into to argue this morning. a preliminary question, and considering
the sudden determination of counsel on behalf of Her Majesty's Government to
enter *upon the main question, and considering also ·that we are to be followed by
counsel of very great ability, I trust the imperfections of what fev suggestions I
have to offer may be excused. For my own part, I am much in favour of written
argument before this tribunal, whenever that is practicable. For example, it seems
we quite misunderstood the learned Agent and counsel for the United States,
Mr. Foster. This may have occurred in other respects. Were written arguments
to be submitted, and, after examination, replied to in writing, all that would be
avoided. The other side wonld probably admit their written argument would have
been different from what has fallen from the lips.

àir. Foster.-I hope it would be very much better.
Mr. Weatherbe.-And yet an advantage of oral discussion vas very forcibly

stated by Mr. Dana the other day-namely, the privilege of asking at the moment
for explanation for obscure and ambiguous expressions; and hence just now, in
reply to my friend, Mr. Doutre, in regard to his interpretation-in which f must say
I concurred-as to the declaration by the Agent of the United States, ot what his



GoVernment*would do in case of an adverse decision on the point under discussion,
an, explanation has followed. The words, as we took them, would certainly form. an.
injustifrable mode of argument.

Treaties between the United States. and Great Britain have been referred to-
the old Treaties-and I have just.examined the passages cited. But I understood
the iearned counsel to admit that the argument relative to these was too remote or
of no consequence in relation to this discussion. (Mr. Trescot.-Thatis correct.) So
then- I may pass over my notes on that subject.

Mr. Foster, representing the United States before this tribunal, says that a
formal protest against the claim of Her Majesty's Government for these incidental
advantages-the purchase of bait and supplies, transshipment, and traffic-for
-which we are here claiming compensation under the Treaty of Washington, is to be
found in the Answer of the United States. He calls it a protest. 1 do fnd it in the
Answer., but I find something more. .1 think this highly important. Of course this
Answer on behalf of a great nation is carefully prepared to express the views of the
United States. We all weigh well-we have never ceased to weigh well these
words-and we have within the prescribed time, many weeks ago, prepared and
filed our Reply. These are the words to which the Agent and. counsel of the
United States refer:-

" Suffice it now to be observed, that the claim of Great Britain to be corapen.
sated for allowing United States' 6shermen to buy bait, and other supplies, of British
subjects finds no semblance of foundation in the Treaty, by which no right of traffic
is conceded."

The Answer does not stop there. It goes further:
" The United States are not aware that the former inhospitable Statutes have

ever been repealed."
Neither does it stop here, but continues
" Their enforcement may be renewed at any moment."
Here are three distinct grounds taken by the United States, in their formal

Answer to the Case presented by Great Britain-and the claim for the right of bait,
supplies, and transshipment, &c. First: there is no right to the enjoyment of these
privileges secured by the Treaty. Secondly : there are Statutes unrepealed, by vhich
it is rendered illegal to exercise these fishing privileges. Thirdly: such Statutes
may be enforced.

Therefore we understand the contention of the United States to be, not ônly
that this claim for incidental advantages-the incidents following necessarily the
right given in express terms by the Treaty to take fish-not only do the Tinited
States say there is no semblance of authority for the tribunal to consider these
things in awarding compensation, but that in point of fact these acts on the part of
the United States' fishernien have been, and are now, illegally exercised on our
shores. In dealing vith that part of the United States' Answer, which I have read,
this is the language used in the Reply, printed and filed on. behalf of Her Majesty's
Government:-

" The advantages so explicitly set forth in the Case, of freedom to transship
cargors, outfit vessels, obtain ice, procure bait, and engage hands, &c., are not
denied in the Ansver. Nor is it denied that these privileges have been constantly
enjoyed by American fishermen, under the operation of the Treaty of Washington.
Neither is the contention on the part of Her Majesty's Government, that all these
advantages are necessary to the successful pursuit of the inshore or outside fisheries,
attempted to bc controverted. But it is alleged, in the 3rd Section of the Answer,
that there are Statutes in force, or which may be called into force, to prevent the
enjoyment by American fishermen of these indispensable privileges."

Here, in the case prepared and filed and presented before this tribunal on
behalf of Her Majesty, it is alleged that these incidents are absolutely essential to
the successful prosecution of the fishery, and that they are enjoyed under, and by
virtue of the acceptance of the Treaty of Washington. Here in the 3rd Section. of
the Answer presented before this Commission to becone matter of record and
historv, it is alleged that there are Statutes now inexistence, or that may be called
into force, to preclude the enjoyment by the fishermen of the United States- of these
necessary incidental advantages. Substantially that is -the only.ground taken in
the Auswer, and I do not hesitate for a moment to say that, providing it is correct,
it is a reasonable answer. If Great Britain may, after the award of this tribunal
shall have been delivered-if the Government of Great Britain or Canada may
afterwards call into force those Statutes, which we contend are at present suspènde ,



and raise the -question for ·the decision. of the Court of Vice-Admiralty here 'in
-Halifax, or elsewhere, as it has been formerly raised and settled here, and if the
decision of such questions ·must necessarily lead to the -confiscation of the vessels
-attempting to avail themselves of these supposed -privileges, then -this is certainly a
matter of great concern to the United States, and a matter of great responsibilityto
those in whose hands her great interests are for the time comimitted. In this view
I do not wonder that this answer is so much insisted on. In this view-if.these
results are imminent, there is ground for careful delilberation. If these •results
are inevitable, this answer, respecting the enforcement of Statutes, is a complete
and full answer-and that far the cause is ended, and the Court is closed.

It is admitted, ·I suppose, that the fishermen of the United -States -saitfrom their
own shores, enter these waters, and annually, monthly, daily, practically enjoy
these advantages since the Treaty :of Washington. They never contended for a
right to enjoy them previously. All the witnesses unite in saying that they have
been shipping crews, purchasing and cutting and ahipping ice, transshipping
cargoes.of mackerel-that they have been in the full and absolute enjoynient of
.every incident necessary to the successful prosecution of ·the fisheries. But it is
nov put forward and urged, on the part .of the Government and -nation of these
foreign fishermen, that they'have enjoyed these privileges without the sanction of
the Treaty, and in violation of :the laws of 'the land, whichl could be at any moment
enforced against them; that there was,:and is, no -semblance of authority to-enjoy
these -rights under the Treaty of Washington.; that they were, and are, exercised in
-the face of existing Statutes, and -at the peril of the United States' fishermen, and
the risk of loss of ·their vessels, property, and earnings. If you wili look at the
Treaty-the learned counsel says in effect-you will -find its Articles do not permit
the transshipment of macke'iel, or the hiring of crews, or obtaining ice and bait ;
that ve may land and dry fish, but we cannot transship·; that we -can take fish
out of-the water and land them on deck, but -we must stop there ; and the Treaty
#in no manner annuls the disabilities under which we :aboured -and none of the
various things necessary to carry on the business of fishing is permitted; that you
have Statutes which you have enforced before, and which you can and will enforce
again. This, then, is an important inquiry. 1 quite:admit that much.

It was on consideration of the importance of this question as regarded by the
United States, as I understand-this is the view of counsel representing Her
Majesty's:Government-that it was considered -quite reasonable aýdiscussion should
be entered upon, and it was decided not to resist the argument -raised by the United
'States, whose Agent and counsel claim the -advantage to be obtained by reducing
tihe compensation in this manner.

I understand the learned Agent and-counsel, Mr. Foster, now to say,-that if an
award-should be made including any compensation for.these advantages-I presume
it is -meant as well the enjoynent .of them in the past, as prospectively, Great
Britain could not expect to receive payment for such award-that is, that they
would not be paid. .There is no kind of argument in this, and, for my part, I am-at
a loss to understand why:it should be offered.

If Great :Britain were obliged to admit that an award contained anything by
:which it appeared on its face to :be ultra vires, the United States could not be called
on for payment. But .1 submit to the learned Agent, whether he would or ought to
declare, in the name of the great nation he represents, that if an award were made,
including compensation -for the privileges :already enjoyed, even although -under
misapprehension, the :United States ·would repudiate :that. They would hardly, I
humbly submit, in the face of the -world, repudiate payment of such a sum astmight
be awarded for those privileges of the past, because the danger of confiscation had
passed away.. And we are safe in believing that, if the Urited States were assured
in any wav that no:proceedings would ever be taken, ýbut the privileges in question
icould be secured throughout the continuance of the 'Treaty to the -fishermen "df :the
United States, that -nation-would. promptly:pay;any-sum ;that imight be -awarded.
*Moreover, if this -tribunal had -the tpower-if authority hadi 'been delegated, and
lwereto be found in:the Treaty, toiset-questions of this -kind at rest, and in making
itheir award of compensation--if the Commissioners -could secure these privileges,'if
mot already secure, I think then, also, no objection would be taken to their :béing
'considered by .the tribunal. But it is 'because it is contended that the enjoyment
of-these necessary incidents is insecure-because :the power of the tribunal is
limited-because -the matter will. it -is said.:be 'left ·in a'state -of -uncertainty'here-
after-because questions .may arise over which the Government may have little
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control-.-because the international relations of the future are unforeseen, and cannot
be anticipated, that the claim to compensation is resisted. This seems to me to be
the condition of the question, and this I gather, and have observed in the Answer
from the first, is.the manner in which the subject has been regarded by the Agent
representing the United States. And so regarding it, an anxiety to prevent com-
pensation incommensurate with the privileges understood to be settled and secure,
beyond all question, seems perfectly reasonable.

But I think there are objections to attacking the claim set up here on behalf of
Her Majesty's Government in detail. A reason, stated by the learned Agent of the
United States, for asking for the decision ofrthis question now, is, that the matter
should become a record of the Commission ; and if the Commissioners come to the
conclusion that the right to transship and obtain ice, and bait, and men, and
supplies for the fishery, are necessary incidents to the right to " take fish," and arise,
therefore, hy necessary implication, from the very terms of the Treaty, and that they
can be properly considered in making up the award, it should be known and read
hereafter. And I can understand, if an award were to be paid out of the United
States' Treasury, and in that suin was included an amount for these alreadv
specified rights, and if any doubts existed as to w'hether they were secured to the
fishermen, those doubts should he set at rest upon such payment. It will, however,
hardly be contended that this tribunal- should be asked to give the grounds. It
would be utterly impossible to give such grounds on each branch of the case.
Take the arguuient of the counsel in relation to lighthouses. The Representative
of the United States, it appears, nov thinks that the evidence in regard to light-
houses was irrelevant; that is to say, if we had ào lighthouses at all, our fisheries
would be just as valuable as they are now, and that if we had ten times as many
as we have, no compensation should be allowed, in c6nsequence of the efficiency of
that service. I don't know how it may strike others, but it seems to me just as
reasonable-with the exception already mentioned, about which I cannot conceive
any cause of anxiety-that a motion should be made to obtain a decision in
advance, for the information of the United States, as to whether that nation was,
in paying for the use of Canadian fisheries, paying in any indirect way, and to what
extent, for the support of the lights to guide the United States, in coinmon with
British fishermen, through the ocean storms. It is a matter entirely for thé Honour-
able Commissioners whether they are content to give their Award piecemeal;
whether they are to state prematurely the grounds-one ground to-day, another
to-morrow-upon which their Award is to be made.

It seerms to me unfortunate that this question should not have been raised
earlier. One thing will be admitted: If this question had been submitted at the
outset, if this tribunal had undertaken to hear argument, and if the decision had
been adverse to us, a very large amount of time would have been saved in the mode
of submitting the testimony. We should have had this advantage, that we might
have fortified our case on matters where the quantity of evidence is small. The
learned counsel on the other side have listended to a large mass of testimony which
they now say is irrelevant. Suppose it should be so decided, the United States is
in this position-a large portion of time allotted to them will be saved. A great
deal of time may be economised, vhich otherwise would have been occupied in
meeting claims supported in our case. Having succeeded in a matter of strict law,
after our time has been occupied in submitting a very large mass of evidence on
questions nôw sought to be excluded, the United States may now concentrate their
testimony upon points which are held to be before the Commission, and at the close
it wili be contended that their evidence on these points greatly preponderates.

Mr. Foster.-We will give you more time.
Mr. Weatherbe.-Well, we have pretty well arranged our programme, and I

think it is highly undesirable that the time should be lengthened. I don't wish it to
be inferred at all that it is intimated in the slightest degree that there was any
such motive governing the selection- of the time to make this motion.

The Answer of the United States, at. pages 8 and 9, 14 and 15, 18 and 19,*
claims, on the part of the United States, consideration, in estimating. the amount.to
be awarded for Canada, of the advantages arising to Canadians on the coast from
the admission of United States' fishermen into our waters. In effict, the Commission
is asked in this document, first, to estimate the value of the privileges accorded to
the United States by the terms of the Treaty of Washington, in giving up to then
the fisheries; and then,, although there is nothing whatever in the Treaty to justify

* Pages 88, 89, 91, 92, and 93 of this v'olume.



it, they are required to reduce that sum, by deducting therefrom the value to a
certain class residing on our shores, of the right to trade with United States' fisher-
men, including the supply of this very bait in question.. The Commissioners will
find, on the pages .mentioned, very clear language to show how reasonably we can
claim for the privileges now sought to be excluded.

Mr. Foster.-I dou't believe you remember just the view we take of that. We
sav: "The benefits thus far alluded to, are only indirectly, and remotely, within the
scope and cognizance of this Commission. They are brought to its attention chiefly
to refute the claim that it is an advaitage to the United States to be able to enter
the harbours of the provinces, and traffic with the inhabitants." I say it lies out of
the case on both sides, and that is what our motion says.

Mr. WYeatherbe.-That is an admission that incidental privileges are within the
scope and cognizance of the Commission. But there is other language which has
been assigned to other counsel to cite. There are ample quotations from the
arguments of Canadian Statesmen, advocating remote an*d incidental privileges.in
Parliament, as arguments in favour of the adoption of the Treaty. If th*e Agent
and learned counsel for the United States succeed in this motion, they do more than
exclude from the consideration of the case, compensation for the right of procuring
bait and ice by purchase, and the other incidents to a stuccessful prosecution of the
fisheries. And, as the Answer stands, evidence may be offered on other points,
unless other motions follow the present for excluding matter from the consideration
of the Commission. I think it can be shown, that if this matter is not within the
jurisdiction of the Commission, and had not been so considered when the Answer
was drawn up, a great modification of that Answer would have been made.

Mr. Foster.-It is quite capable of being very much improved, if 1 had more time.
Mr. Weatherbe.-l am, however, only turning the attention of the tribunal to

the deliberate and solemn admissions and declarations of the Answer,.which bind
now and hereafter. Whatever may be the argument of the United States for the
present moment, these must remain, and they point to the true intention to be
gathered from the language of the Treaty of Washington, as understood by both
the great Parties to that compact.

The simple question we are now discussing is this: Whether certain things
are to be taken into consideration, as incidental to the mere act of taking fish out of
the water? What I understand the argument of the United States to be now is,
that, by the Treaty of Washington, the .A merican fishermen have the rig ht of taking
fish out of British waters, and landing to dry their nets and cure t heir fish, and
nothing else. The right to land to dry their nets and cure their fish they admit
are subjects for compensation. But what does taking fish mean ? It means taking
them ont of the water and landing them on the. deck,. and nothing more, it is
contended. We contend that, by a fair and reasonable construction of the words,
the United States have obtained the privilege of carrying on the fishery. Can it be
doubted that this was the intention when the words were adopted. Are we asking
for any straiied construction by the tribunal ? I think not.

By the Convention of 1818, the United States renounce for ever thereafter the
liberty to United States' fishermen of fishing in certain British waters, or ever
entering these waters, except for shelter and for wood aned water. "For no other
purpose whatever" is the sweeping language of the Treaty. I presume we are to
have very little difference of opinion as to the intention of the clause containing
these words. That clause of the Convention of 1818 was fully considered by the
Joint Hligh Commission who framed ihe Treaty of Washington. What do those
Commissioners say? That language has been cited. In addition to the liberty
secured hy that Convention, the privilege is granted of taking fish. The Treaty of
Washington permits the liberty of taking fish, and or landing to dry nets* and cure
fish. This. tribunal is invited to decide that it is not competent for them to award
anything in relation to the incidental and necessary requirements to carry on the
fisheries.

Is it contended there was an oversight in framing the Treaty of Washing-
ton? Is there an absence öf words necessary to secure the full enjoynient of our
fisheries to United States' fishermen? Was that absence intentional ? The learned
counsel for the United States have not stated their views upon this point. Can it be
possible that those who represented the United States in framing the Treaty of
.Washington intended the result which would follow the success of the present
motion. Can it be possible both parties intended that result? If this. is an over-
sight, who are to suffer? The compensation is to be reduced, we are told. But if
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the lUnited States' Treasury is to be saved, are the United States fishermen to suffer ?
Or is the award to be reduced for the want of privileges, and the fishermen to
continue illegally to enjoy all the privileges? This matter has not been fully
explained. I must admit, if there bas been an oversight here, if so great an error
bas occurred, the tribunal is powerless to correct the error, or to grant full com-
pensation.

But the learned Agent and counsel who support the motion did not state fully
to the Commission,-did not give to the Commission a full explanation this morning.
The Answer states the matter more fully than the application for the motion. The
Commissioners are entitled to know, fully and distinctly, what view is taken by the
United States. Nothing vas said as to the Statutes to be enforced against United
States' fishermen in case the motion should be successful. In that event it would be
too late to deny the right to enforce the Statute. This would be unfortunate for
American fishermen, as it formerly was. Is the success of the motion to open old
sores, and awaken the very troubles the Treaty was made to set at rest? There is
no escape, it appears to me.

I submit that our construction is the reasonable, fair, and legitimate one. The
words of the Treaty are sufficient to secure all the privileges, and preclude the
enforcement of Statutes. The words are sufficient to justify the awarding of full
compensation. Our argument is, that the right to "take fish " carries ,with it the
right to prepare to fish, and the words are sufficient to secure to American fishermen
those rights of which they were deprived, until secured by Treaty. We submit the
matter with full confidence to this Honourable Commission, regretting that any
intimation should, have been offered on the other side, as to the improbability of
payment of any award, unless the judgment of Commissioners should be favourable.
I think I an obliged to admit on our side that we have no alternative: that for us,
on this question of reducing the amount of compensation, the decision, even if
adverse, must prevail; and I beg to say, I trust whatever it may be, it will be
accepted in the proper spirit.

Mr. Whiteway.-I was rather taken by surprise when t learned but just now
that the main question in this proposition vas this day to be discussed, and not the
preliminary question as to whether the main question should be argued at the
present time, or as part of the final argument. I have nov only a few observations
to make, in addition to those that have been so strongly put by the learned counsel
who have preceded me. It seems to me that the position taken by the learned
counsel on the opposite side to-day differs materially, and in fact is diametrically
opposed to that taken by them in their Auswer. In their Answer they not only
allege, on the part of the United States, that they have a right to those incidental
advantages wvhich may accrue from the concession of a right to fish, but they go
further, and they allege that they have a right to claim for the incidental benefits,
which may flow to the subjects of Her Britannic Majesty, from traffic with American
fishermen, and they allege this as a specific ground for the reduction of the amount
claimed on behalf of Great Britain. Now at page 13, part IV,* of the Answer, they
say :-

"It is next proposed to consider the advantages derived by British subjects from the provisions
of the Treaty of Washington.

"In the first place, the admission of American fishermen into British waters is no detriment, but
a positive advantage to colonial fishermen; they catch more fish, make more money, and are improved
in all their material circumstances, by the presence of 'oreign fishermen. The large quantities of the
best bait thrown over from American vessels attract myriads of fish, so that Canadians prefer to fish
side by side with them ; and when doing so, make a larger catch than they otherwise could. The
returns of the product of the British fisheries conclusively show that the presence of foreign fishermen
cannot possibly have done them any injury.

" Secondly. 7he incidental benfits, arising from. trafic with American ftshermen, are of vital
importancce to th inhabitants of the Britis. Maritime Provinmcs."

The incidental benefits arising from trafic, therefore, are, according to the
contention of our learned friends, to be taken into consideration, and to have weight
with the Commissioners in reducing those damages which they may award to the
British Government. Now, all that has been contended for on the part of Great
Britain up to the present time; is, that the value of the incidental advantages, which
necessarily arise from the concession of the right to take fish within the three mile
limit, and to land for the purpose of curing, should be taken into consideration by
the Commission.

* Page 91 of this volume.



On page 9* of the Answer, they say -
" It is further important to bear in mind, that the fishery claims of the Treaty of Washington

have already been in formal operation during four years,-one-third of the whole period of their
continuance, while practically both fishing and commercial intercourse have been carried on in
confornity witl te 'Treaty ever since it was signed, May 8th, 1871."

Here they say that practically, both fishing and commercial intercourse has
been carried on in conformity with the Treaty, ever since 1871. Now then, if you
turn to thé same Answer, page 13,t they say:-

" The United States call upon the British Agent to produce, and upon the Commissioners to require
at his hands, tangible evidence of the actual practical value of the privilge offishing by American. in
British territorial waters, as it lias evisted under the Treaty for four years past, as il exists to-day, and as,
judging of the future by the past, it rnay rcasonably be cxpcctcd to continue during hie ensuing eight
years embraced in thw Ticaty."

We have met their views, and given evidence of the actual practical value of
the privilege of fishing, and its incidents of commercial intercourse, as actually carried
on in conformity vith the Treaty.

Nov, your Excellency and your Honours, it appears to me very unf'ortunate, as
regards our présent position, that this Commission did not sit immediately after the
Treaty was entered into. If it had sat,-if the construction put upon the Treaty
was to the effect that*the Commission had no jurisdiction to take into consideration
the incidental advantages of which evidence has been given, then, as has been put
by my learned friend, Mr. Thomson, no traffic would have taken place from
American fishing vessels coming into our harbours for the purpoe of buying bait,
for they would have been liable to be confiscated forthwith. But this Treaty having
existed four years, the fishermen of the United States and of Great Britain have
solved practically the question of the construction of the Treaty themselves. The
fishernien of the United States have found it more to their convenience, and speedy
baiting, to employ British fishermen to take bait for them, and in some instances.to
buy it from them, believing that the right of traffic was conceded by this Treaty,
and thence the traffic has arisen. No such traffle woiuld have arisen had this
question been determined at the outset, in accordance with the views contended for
by the counsel for the United States, but because that traffic has arisen, and the
question has been solved by the people themselves, therefore they now say we are
precluded from recoverin any compensation for it. It has been shown here by
clear, indisputable-evidence, that the bank fisheries off the coasts of the Dominion
and Newfoundland could not be carried on to advantage by American fishernien,
without obtaining the bait upon our coast, which they have done. It is admitted
that this is a subject for consideration, and that this is a question they have to pay
for; but now, forsooth, because this Commission has not sat, and four years have
elapsed, and the fishermen of the two countries have practically solved the question
for theniselves, we are to be precluded froni obtaining compensation for the advan-
tages that would otherwise have to be paid for.

Again, in the Answer of the United States, at page 18, it is stated: "The
benefits alluded to (that is, the incidental advantages) are only indirectly and
remotely within the scope and cognizance of this Commission." Here my learned
friends show that they were clearly of the opinion, at the time they penned this
Answer, that these were matters that were within the scope of the Commission,
and within their jurisdiction. And without objection on their part, we have
throughout the whole conduct of our case, adduced evidence to support the position
we now contend for.

Mr. Trcscot.-What I have to say 1 shall say very briefly, for my purpose is
rather to express my assent to what has been said, than to add anything to what 1
éonsider the very complete argument of my colleague Mr. Foster.

If I understand the British counsel correctly, they admit that the construction
for which we contend is a fair construction. They scem to think that a broader and
more liberal interpretation would be more in conformity with what they consider to
be the spirit of this discussion, but all of them appear to admit, that if we choose to
stand on that language, we have the right to do it, and they do not object that it
should be enforced. They seem to think, howcver, that certain consequences would
follow, of which they have apprehensions for us. That is our matter. The conse-
quences that flow from the interpretation vill be confined to, us, and are matters we
must look to. At present the only question is, whether we have the right to say to
your Honours, that you are limited in your award to a certain and specific series of
items. I think, honestly, wve have drifted very far from the common-sense view of

* Page 89 of this volume. t Page 91. ‡ Page 93.
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this case. As'to the technical argument, if we are to go into it, it might-bé insisted:
first,'that, under the Treaty of 1818, if a fisherman went into a Colonial port, and
bought a load of coal for his cabin stove, he violated the Treaty, because it only

gave hini the right to go in and buv wood ; or when a fisherman bouglt ice, he was
only buying water in another sha-pe, and therefore that when he had the right to
buv water, he had the right to buy ice. I do not, however, suppose that this is the
kiid of arguments your Honours propose to considerý It appears to me that if we
look at the history of this negotiation, we see with perfect distinctness what the
Commission is intended to do. When the High Commission met, and the question
of the fisheries caie up, vhat was the condition of the facts ? We were annoyed
and worried to death bv our fishermen not being allowed to gô within three miles of
the Canadian shore, and by their being watched by cutters. The idea of not being
allowed to buy bait, fish, and ice, which we had done ever since the fisheries existed,
never crossed our minds. We knew what had been the established custom for over
half a century, froni the earliest existence of the fisheries. We read your advertise-
ments offering ail these things for sale, as an inducernent to comle into your ports.
We had thé declaration of Her Majesty's Colonial Secretary, that whatever might
be the technical right, he wvould not consent to Colonial legislation, which deprived
us and you of this naturai and profitable exchange, and we knew that in the extreme
application of your laws, vou had not attempted to confiscate or punish United
States' fishermen for such purchases. It never occurred to us that this was a ques-
tion in discussion. What we wanted to do was to raise the question as to the inshore
fisheries. That vas the only question we were considering, and so far from raising
any question about it, what is the instruction of the British Governnent to their
negotiators? It was as follows:-

" The two chief questions are: As to whether the expression, 'three marine miles of any of the
coasts, bays, creeks, or harbours of Her Britannic. Majesty's dominions' should be taker to mean a
limit of three miles from the coast line, or a limit of three miles from a lino drawn from headland to
headland; aud whether the proviso that 'the American fishermen shall be adnitted to enter such bays
or harbours for the purpose of shelter, and of repairiug damages therein, of purchasing wood, and of
obtaining water, and for no other purpose whatever,' is intended to exclude American vessels from
coming inshore to tmffic, transship fish, purchase stores, hire seamen, &c.

"Her Majpstv's Government would be glad to learn that you were able to arrive at n. conclusive
understanding with the Commissioners of the linited -State upun the disputed iterpietation- of
the Convention of 1818; but they fear that you will find it expedient that a settlement should be
arrived at by some other me':ns,. in which -case they vill be prepared for the whole question of the
relations between the United States and the British possessions in North America, as regards the
fisheries, being referred, fur consideration and inquiry, to an International Commission, on which two
Conmissioners to be lhercafter appointed, in consultation with the Government of the Dominion, should
be the British Representatives."

Now, what was that but an instruction not to trouble themselves with the very
questions we are arguing here to-day, but to go and settle the question on some
basis which would not involve any such discssion ? And what did we do? We
said. " The question is between two inshore fisheries. We think onr inshore fishery
is worth something; you think your inshore fishery is worth sonething. We give
you leave to fisl in ours, and we will admit fish and fish-oil free of duty, and make
the matter pretty much on equality. If that is not sufficient, take three honest-
minded gentlemen, and convince them that your fisheries are vorth a great deal
more than ours, and we will pay the difference ;" and so we will, without any hesi-
tation, if such shall be the award upon a full hearing of ail that vou have to say,
and ail that ve have to say. That is the whole question we have to decide. Take
the fishery question as it stands. If you will demonstrate and prove that when-we
go into the Gulf of St. Lawrence to fish, the privilege is worth a great deal more to
us to be alloved to follow a school of mackerel inshore and catch them, than is thè
privilege accorded to you to corne into our inshore fisheries; if, after comparing our
fisheries with yours, this tribunal entertains the honest opinion that an amount
should he paid bv the United States, the award will be paid, and no more vords
said about it. What is the use of importing into this subject difficulties and con-
tentions of vords, wvhich do not mean anything after ail ? The question is whether
the Canadian inshore fisheries are worth more to us than our inshore fisieries are
to the Canadians, with the free import of fresh fish; and if, after the examination of
witnesses, this tribunal holds that our inshore fisheries are worth a great deal more
than the inshore fisheries of the Dominion, then we will not pay anything. But the
question submitted to this tribunal is not one that requires a great deal of discussion
about Treaties, or a very close examination of words. If wc are to go into that
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examination, one of the first things to determine is, what sort of a Treaty are we
dealing with? Because, if it is a Commercial Treaty, an exchange of commercial
rights, it is one of the principles of diplomatic interpretation that cannot be contra-
dicted, that runs through every modern Reciprocity Treaty, that commercial equiva-
lents are absolute equivalents, and do niotadmuit of nioney valuation by an-additional
money compensation. For instance, suppose England should make a Treaty with
France, and England should say, " We will admit your vines free of duty, if you
vill admit certain classes of manufactures free of duty." : The Treaty then

goes intooperation. Suppose, for some reason or other, there were no French light
wines drunk in England for ten years, and the French took a large quantity of English
manufactured goods; at the end of ten years it might turn out that England had made
several millions of dollars by that Treaty, while France had made nothing. But
you cannot make any calculation as to compensation ; the whole point is, that it is
reciprocity-the right to exchange. Just so is it, in regard. to the question of
fisheries and their values. Suppose, from the right to import fish into the United
States, the Canadians make 500,000 dollars a year, and from our right to import fish
into the Dominion, we do not make 500 dollars, what has that to do with this ques-
tion? The reciprocity, the right of exchange, is the principle. .And this is why it
is that all Reciprocity Treaties.are temporary Treaties; because the object of such
Treaties is, regarding the general principle of free trade, as beneficial to all people,
to open the resilts of the industries of nations to each other.

The men whò.made the Treaty may have miscalculated the industries affected
by it. It may occur that, on. account of a want of adaptation on the part of the
people, or ignorance of the inarkets, the Reciprocity Treaty does not turn out
advantageous, and therefore such a Treaty is only made for a short term of vears.
But if it is a Reciprocity Treaty giving extended commercial facilities. you~ have
to put every one as an equivalent against another. If you put the Washington
Treaty on that footing, then our right to use your inshore fisheries is balanced by
your right to use our inshore fisheries, and the advantages are equal.. That is the
only way in which you can deal with the question, if you view the Treaty as one of
Reciprocity. But if you consider the Treaty as an exchange, to a certain extent,
of properties, then I understand that you can apply another principle.: For
example. if I were to exchange with some one a farm in Prince Edward Island for
a house in Halifax, and agreed to submit to a Board of Arbitration the question of
the diffèrence in value, that Board could meet and ascertain the market value of
the land and house respectively, and decide the question. But according to the
theory of the British counsel, wlenever we got before the Board of Arbitration,
Mr. Thomson would say; "No w, this house is valuable as a house, and it is also
valuable as a base of operations, for if you did not have the house, and there was
bad weather, you would have to stay out in it; consequently that point has to be
taken into consideration." The reply would be, " When I bought the house I
bought it for these things." So when we come to calculate the value of the
fisheries, we expect that all these incidental advantages go along with the calcu-
lation.

Mr. Ttomson.-That is what we are contending.
Mr. Trescot.-I beg your pardon, that is just what you do not do. You just

make an elaborate calculation of the value of your fisheries, as fisheries, then you
add every conceivable incidental, or consequential, possible, advantage, whether of
the fisheries, or our enterprise in the use of them, and add that estimate to the
value. . You contend that we shall pay for the house, and then .pay you additionally
for every use to which it is possible to put the house.

Mr. Thomson.-Do you admit that the value of the fisheries is enhanced by those
advantages?

Mr. Trescot.-I do not. I do not believe that your alleged advantages are
advantages at all. We can supply their places from our own resources, as well
and as cheaply. Now, -with regard to the Treaty itself, there are only two points
which I propose to submit to the Commission. I contend, in the first place, that if
the interpretation for which the British counsel contend is true, viz., that by the
Treaty of 1818 we were excluded fron certain rights, and by the Treaty of 1871
we were admitted to them, then we must find out fron what we were excluded by
the Treaty of 1818, and to what we were admitted by the Treaty of 1871. I
contend that the language. of the Treaty of 1818 is explicit. (Quotes from Con-
vention.)

Now, I hold that that limitation, that prohibitive permission to go into the



harbours was confined entirely to fishermen- engaged in the inshore fishery. That
Treaty had no reference to any other fishery whatever. It was a Treaty confined
to inshore fishermen and inshore fisheries, and we agreed that we should be allowed
to fish inshore at certain places, and if we would renounce the fishery within three
miles at certain places, we should enter the ports within those three-mile fisheries
which we agreed to renounce, for the purpose of getting wood, water, &c. The
limitation and permission go together, and are confined simply to .those engaged
in the three-mile fishery. I contend that to-day, under that Treaty, the Bankers
are not referred to-, and they have the right to enter any port of Newfoundland, and
buy bait and ice and transship their cargoes, without reference to that Treaty. I
insist that it is a Treaty referring to a special class of people, that those people
are not included who are excluded from the three-mile limit, and if they are .not so
included, they have the right to go to any. port and purchase the articles they
require. In other words, while the British 'Government night say that none of the
inshore fishermen should enter the harbours, except for wood and water, yet the
Bankers from Newfoundland had a perfect right to go into port for any reason
whatever, unless some commercial regulation between the United States and Great
Britain forbade them. With regard to the construction that is to be placed upon
the Articles of the Treaty of 1871, Mr. Thomson seems very much surprised at
the construction we have put upon it. Here is the arrangement:-(Quotes from
Convention of 1818 and Treaty of 1871.)

Does that take away the prohibition? Surely if it had been intended to remove
that prohibition it would have been stated. In addition to your right to fish on
certain coasts, and enter certain harbours only for wood and water, that Treaty
says you shall have the right " To take fish of every kind, except shell-fish, on the
sea coasts and shores and in the bays, harbours, and creeks of the Provinces of
Quebec, Nova Scotia, and New Brunswick, and the Colony of Prince Edward
Island, and of the several islands thereto adjacent, without being restricted to any
distance from the shore, with permission to land upon the said coasts and shores
and islands, and also upon the Magdalen Islands, for the purpose of drying their
nets and curing their fish." "Drying their nets and curing their fish." That is
all-that is the whole additional Treaty privilege, and I can sec no power of
construction in this Commission, by which it can add to Treaty stipulation the
foreign words "and buy ice, bait, supplies, and transship." And yet the British
counsel admit that, without these words, our interpretation is indisputable. We
had a certain right and certain limitations of that right by the Treaty of 1818,
and the Treaty of 1871 says, in addition we give you the further right to take,
dry, and cure fish, and nothing else. The reason is very obvious. It is very
evident that when the Treaty vas drawn, for every advantage outside of that
clause we vere to be called on, according to the theory of the British counsel,
to pay compensation. We never had been called on to pay for the privilege of
buying bait and ice, and we had received no notice from the Colonial Government
of any intention to make such claim, vhich was contrary to the whole policy of
Great Britain, and would not be sustained. Why should we have to pay for that
privilege ? We did not insert it in the Treaty, because we did not intend to pay
for it ; that is the reason it is not there.

I leave any further reply to the learned counsel who will follow me.
I am anxious as to your decision. I have not desired to conceal, and i have

not concealed the fact, that the people and Government of the United States regard
this claim of 15,000,000 dollars as too extravagant for serious consideration. I
know at the sane time that they sincerely wish for a final settlement of this
irritating controversy. And therefore I earnestly hope that you ,will be able to
reach a decision which vill limit, within reasonable proportions, a claim which, as
it stands, it is simply idle to discuss.

You start from a point we can never reach. A day or two ago, during the
session, I happened to go into the Commission Consulting Roon, and round on the
table a copy of "Isaak Walton's Complete Angler," a very fit book for the literary
recreation of such an occasion. On the page which was turned down, I found a
reference to sorme South Sea Islanders, 1 believe, who had sucli a gigantic inshore
fishery that " they made lumber of the fish bones." i am afraid that the British
counsel have been consulting this book as an authority.

Mr. Dana.-May it please your Excellency and your Honoturs, the question now
before the tribunal is, wvhether vou have jurisdiction to ascertain and declare
compensation because of American fishermen buying bait, ice, and supplies, and
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transshipping cargoes within British territory. Your jurisdiction, as has been
well said, finds its charter in the Treaty of Washington. Without re-reading the
words. which have been read, usque ad nauseam, I think I give truly the substance
and meaning of them, when I say, that there having been mutualcessions relating
to fisheries, and one side claiming that it has ceded more than it has r'eceived in
value, it is agreed that your Honours shall determine strictly this, whether Great
Britain has ceded more valuable rights to the United States, than the United States
lias ceded to Great Britain. Your Honours are not to determine, or to inquire, what
rights Great Britain has permitted the United States to exercise independently
of the Treaty, however nearly they may be connected with the fisheries, and
however important they may be to fishermen. It must be something which Great
Britain has ceded by the Treaty of 1871, or you have nothing to do vith it; what-.
ever vas done, at however great a loss to Great Britain, and however great a
bunefit to the United States, you have but to compare the two matters which have
been ceded by each side in the Treaty of IS71, and find whether one is more valuable
than another, and, if so, how much more valuable. Therefore ve are brought to
this question: Does the Treaty or 1871 give to the United States the right to buy
bait, ice, provisions, supplies for vessels, and to transship cargoes within British
dominions ? If the Treaty of Washington does give that to us, then it is an element
for you to consider in making up your pecuniary calculation. If the Treaty of
Washington does not give that to us, then I congratulate this high tribunal that it
may put these inatters entirely out of min-d, and save many days of examination
and cross-examination, and some perplexity of mind ; because your Excellency and
your Honours vill remember, that if you are to fix a value upon them, that is the
value to the United States of the right to buy bait, ice, and provisions, and to trans-
ship cargoes, that vill not be ail you will have to do. You vill have also to
ascertain the value to the Provinces of the corresponding right vhich thev would
have in the United States; and you will have still further difficulty, I think, to
ascertain what benefit this American commerce is to British subjects, and deduet
that. The task before you would be a very undesirable one. Having ascertained
the pecuniary value of these rights to the United States, your Honours will have to
ascertain the pecuniary value that British subjects derive from this common trade
and barter, because we ought not to pay for the privilege of putting money
into the hands of British subjects. We ought not to pay for the privilege of
enfranchising a whole class of fishermen, vho have been held in practical serfdoni by
the merchants. It is an exceedingly difficult subject of computation, and one
which, I think, you are persuaded already, was never intended by the Governments
of the United States and Great Britain to be submitted to your Honours for
decision. I say, then, the Treaty of Washington has not given us these rights. To
what does the Treaty of Washington relate? Without the necessity of reading it to
you, i can say that the language is in substance: Whereas, you have certain
advantages given to you rclating to the inshore fisheries, under the Treaty of 1818,
in regard to catching fish, drying your nets, and curing your fish on certain shores,
we will extend territorially these same privileges. And I have the honour to
contend that the Treaty of Washington is simply a territorial extension of certain
specific rights; the right to catch fish, dry nets, dry fish, and cure fish. The subject
matter of that part of the Treaty of Washington is the catching fish inshore,
within the three-mile limit. Before the .Treaty of Washington, this right of
catching fish wivthin three miles of shore, and of landing to dry and cure fish, and
dry nets, was confined to certain regions. [n other places we could not fish or
land within the three-mile limit. The Treaty of Washington extends territorially
these rights over ail British America, and there the Treatv of Washington ends, so
far as the fisheries are concerned. There is not one word in it of the creation of new
rights. It is a territorial extension of long known specified rights.

it does not say that, whereas by the Treaty of 1818, you renounced the right to
fish within the three-mile limit, provided however that you can go in to buy wood
and get water, we add to those rights the right to buy ice, bait, and other supplies.
If there had been the least intention by either party to extend the rights to new
subjects, it vould certainly have been stated in the Treaty. If, when the Repre.
sentatives of Great Britain and the United States had come together, the Joint High.
Commission had understood that we should not enter British Aierican ports,
except those we were allowed to enter under the Treaty of 1818, for any purpose
except for shelter, and to buy wood and water, and the British nation had proposed
to add to these subjects, so as to include the right to buy bait and ice, and to trans-
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ship cargoes, why, inevitably they would have-said so ; inevitably the new rights
would have been specifically included in the-matters on which your Honours .were
to base your calculations. England might have said to the United.Statés (I deny
the position, but England might have taken the position) that American fishermen
have no right to enter our waters except under the Treaty of 1818, and then not to
buy anything but wood and water, arid now we are opening to them the great
privilege of buying bait, ice, and .supplies, and transshipping cargoes, which will
add immensely to the value of their fisheries. The argument would have been
made, which has been made here, in the form of questions put to expert witnesses:
" Is not all that essential to American.fisheries ?" But, on the contrary, the Treaty
says nothing about it. We hear of it for the first time when the counsel of the
British Government are getting up their case for damages. We immediately
protest against it, as something not included in the jurisdiction of this Court, and
our Agent, Mr. Foster, on page 32*of thè Answer, distinctlv states

"That the various incidental aud reciprocal advantages of the Treaty, such as the privileges of
traffic, purchasing bait and other supplies, are not the subject of compensation, because the Treaty of
Washington confers no such rights on the inhabitants of the United States, who now enjoy them merely
by sufferance, and who can at any time be deprived of them by the enforcement of existing laws, or
the re-en.actment of former oppressive statutes. - Moreover, the Treaty does not provide for any
possible compensation for suci privileges; and they are far more important and valuable to the
subjects of Her Majesty, than to the inhabitants of the United States."

The passages which the British counsel have referred to, as an argument that
the Agent of the United States had admitted that those privileges came by Treaty,
ail refer to something quite different. A passage on page 9* of the Answer of the
United States has been quoted

While, practically, both fishing and commercial intercourse have been carried on, in
conformity with the Treaty, ever since it was signed, May 8, 1871."

That " commercial intercourse " means the free importation on each side of the
articles of commerce, the only articles of commerce the Treaty refers to-fish and
fish-oil. On page 14, section 2,t of the Answer, it is stated

"The incidental benefits arising from traffic with American fishermen are of vital importance to
the inhabitants of the British Maritime Provinces."

These are benefits which the British people get fromi us, and they are said to bc
only incidental, and are only introduced as a set-off, if Great Britain claimed to
have the right to receive compensation for the privilege of trading in bait, &c., with
ber people.

May it please your Honours, it is clear to our minds that the Treaty of Wash-
ington does not give us those advantages. That subject has been elaborated by the
Agent of the United States, and by my learned friend (Mr. Trescot).. In.the .first
place, it has been said, in answer to that contention, or rather it bas been suggested,
for it was not said with earnestness, as if the counsel for the Crown thought it was
going to·stand as an argument, that those were Treaty gifts to the United States,
and though they could not be found in any Treaty, yet they were necessarily
implied in the Treaty of Washington. Take the Treaties of 1783, 1818, 1854, and
1871, and they are nowhere referred to, according to any ordinary interpretation of
language. The only argument I can perceive is this: You have enjoyed those
rights. They do not belong to you by nature or by usage, and must therefore. be
Treaty gifts; though we cannot find the language, yet they must have been
conferred by the Treaty of 1871, and the Treaty of 1854. May it please this learned
tribunal, we exercised all those rights and privileges before any Treaty was made,
except the old Treaty which was abolished by the war of 1812. Alnst the very
last witness we had on the stand, told your Honours that before the Reciprocity
Treaty was made, we were buying bait in Newfoundland, and several witnesses fron
time to time have stated, that it is a very ancient practice for us to buy bair and
supplies, and to trade with the people aldng the shore, not in merchandize as
merchants, but to buy supplies of bait, and .pay the sellers in money or in trade, as
might he most convenient. Now, that is one of those natural trades that grow up
in all countries ; it is older than any Treaty; it is older than civilized States or
statutes. Fisheries have but one history. As soon as there are places peopled
with inhabitants, fishermen go there. The whale fishernmen of the United States go
to the various islands of the Pacific which are inhabited, and get supplies. To be

*Page 89 of this volume. t Page 91.



sure, the whale fishery does not need bait, but the fishermen get supplies for their
own support, and to enable thei to carry on the fishery; and they continue to do
so until those islands come to be inhabited by more civilized people. So it is with
the Greenland fisheries. Then come restrictions, more or less, sometimes by Treaty,
and sometimes by local statutes, which the foreign Governments feel thernselves
obliged to respect; if they do not, it becomes a matter of diplomatie correspon-
dence, and might be a cause of war.

The history of this matter is, that the custoin for fishermen to obtain supplies
and bait from couintries at various stages of civilization is most ancient, most
natural, most necessary, most humane, and one for which no compensation has
ever been asked hy any civilized nation, because it is supposed to be. for mutual
benefit. It is for thé benefit of the fishermen to get his supplies, but the Islanders
would not sell them unless they thought it vas also beneficial to themselves. So
statutes do not create the right, but only regulate it. So do Treaties. They
regulate, and sometiies limit the rights, but they seldoni, if ever, enlarge them.
In looking at this subject, your Honours will find such has been the history of the
fisheries on the north-east coast of America. The fishermen hegan, long before
these islands were well settied, even before they had recognized Governnents upon
them, to exercise all the privileges and rights which belong to fishermeni in all parts
of the world where they ar'e not limited by Statutes or Treaties. It was a case
altogether sui generis. Fishing is an innocent passage along the coast. It is an
innocent use, and an innocent use and transit arc alvays allowed. The French claimed,
and the British claimed, the Newfoundland fisheries, and at last a Treaty settled
their claims. It did not give rights, but adjusted theni. And so it was with us.
While we were part of Great Britain, we had all the privileges of Britislh subjects;
but the British in Newfoundland had very fev claims which were not contested,
and some were entirely in the hands of the French. When we were severed from
the Crown, the question arose wvhether there was any reason why we should not
continue to fish where we had always fished. W*e did not seek to make any claim
in regard to property in the islands ; we did not ask for any privilege not a fishing
privilege. The question arose whether we had not still the right to fish as an
innocent pursuit, even though within the limits of three miles; and the three-mile
limit, and what it meant, was not then settled. We must not; however, discuss this
subjectas if there had always been an exact law, fron the time of Moses down,
relating to the three-mile limit, and what the powers werc. All this has grown up
within very recent tiies, and, indeed, there are very few persons nov who k<now
,what is meant by it. I: was long contended that the right of all States over the
three miles was for fiscal purposes and purposes of defence only, and as the subject
bas been very fully argued in a recent case in England, nothing can probably be
added to the reasons given on each side. The matter continued in that position.
We fished without reference, and thought we had the right to do it. We knew it
did no harm. The fishermen are, by the law of nations, a peculiar class, having
special privileges. Their status is different, in time of war, from that of a
merchantman or man-of-war. Hlaving this question of the three-mile limit to deal
with, one which was long disputed between the United States and Great Britain,
and one which was always looked upon as disputed, which had had a slow and
steady growth for many years, and about which no one can dogmatize, they have
endeavoured to arrange it as best they could. Your Honours will find that in the
very first Treaty, that of 1783, it is stated:-

"It is agreed that tlhe people of the United States shall continne to cnjoy munolested the right to
take fisi of every kind on the Grand Bank, and on al the other banks of Newfonxdland; also in the
Gulf of St. lawrence, and at all other places in the sea where the inhabitants of both countries used at
any tirne heretofore to fish."

That vas looked upon as dealing with existing rights, the exact limitations of
which must rest solely in agreement. It was not a gift, as the French gave Dunkirk
to England, or as Mexico gave California to the United States. It was like an
adjustmndt of disputed territory. The only question settled in the first Treaty,
that of 1783, vas that we should fish as before; nothing was said about the threc-
mile line. When we come to the Treaty of 1818 we find it stated:-

"Whereas differences have arisen, &c."

By that Treaty it is agreed, that on certain parts of the coast we shall have
the[right to take fish ; that on certain parts we shall have the right to dry and
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cure fish ; .and ýthat .at .other parts we shall ,not ,bave such rights.. Then:-came 'the
Treaty of .1854, ,which -said .nothing about iany of .those xights 7of which J iam
s.peaking, but merely dealt .with.:the question of .our :right to. fish within. three.
miles, where we could.exercise it, and wtvhere. not:; .and our right to cure ;and 'dry
fish,.and to dry nets. In Article XVII1 .of the Treaty of..1871,:the-question is:taken
up again in the .same way:

It is agreed by the High Contracting Parties that i addition -to the liberty 'secureil to
United States'·fishermen by the Convention 'between the United States -and Great Iritain, signed at
London on 20th October, .1818. for taking, curing, and drying fisi on certain coasts-of ·the British
North.Anierican Colonies therein named, the inhabitants of .t Uienited States shall have, in common
with the subjects of Her Britannic Majesty, the .liberty, for the tenmn of years mentioned in Article
XXXIII of this Treaty, to take fishi of every .kind, except shell-fish, on the sea-coasts and shores; aud in
the bays, harbours, and creeks of the Provinces of Quebcc, Nova Scotia, and *New -Brunswick,.and
the Colony of Prince Edward Island and the several islands thereiunto adjacent, -without being'restictedt
to .any distance from the shore, with permission to land upon the-said coasts, and shores, and islands;
and also upon the Magdalen Islands, for the purpose of drying their nets and curing their fishi."

Then it is stated that, whercas it is claimed that Great Britain thereby has
given tie _Unitec States more valuable fisheries than they had before, there is
something to be paid. Now if the Treaty did not give us the right to ýdo so,
how caine we ito be buying bait ? Why, we have alvys donc it. From the tium
there was a man there with bait to seli, there was an American ·to buy .it froni
him. We have never asked for the right to buy bait. You cannot find a
diplomatie letter a*nywhere in which we have conplained that we wore prohibited
from buying bait. After the Treaty .of 1854 had expired, it is true the Canadians.
who felt ,ore about the matter, undertook to say we should not buy any bait; that
if we did we would be punished therefor. They were immediately -stopped !by
Great Britain, who, without saying in iterms that the Americans hadi a right ,to buy
bait by the Treaty of 1818, or irrespectve of all Treaties, declared it to be against
the policy of the nation to prohibit it; and they stopped.this petty persecu.tion of'
American fishermen. I care not what line.of,reasoning induced the Britisli Go.verii-
ment to take that course with their Canadian subjects. l.do;not care whether they
considered that the Treaty of 1818 gave.it to us (I do not :see how.they could):or
whether, as is more probable, they, being large-minded me.n, w.ho had studied the
subject,.considered it something whicli, not being iprohibi.ted, belonged to4 us,,and
they did not intend to prohibit it.

Now, who are the men who buy the fish for bait? They are not the .men who
fish within the three-mile limitation. We do not buy bait here to catch maekerel.
The bait ve buy is for the Banks, and deep -sea cod-isliery. There is nîo. pretence
from any evidence that our mackerel fishermen coie here to buy bait;.it :is only the
Bank cod-fisheruen who do so. I respectfully submit .to this learned tribunal,
that it can have nothing to do with how the 'fishermen -on the Banks see ýfit to
employ themselves. The Treaties:of 1818, 1854, and 1871, related solely-to fishing
withir the three miles. The Treaty of 1783 recognizes the right of Anericanfisher-
men to fish on the Banks-on the high seas-aright which .had alwavs belonged to
American.fishernien, never ceded to them by any Treaty, but which .they hold :by
the right of common humanity. These men come into Canadian ports to buy bait,
What has this tribunal to do vith them ?

Have not Ainerican fishernien, fishing on the high scas, the .right to run into
British ports, by comity, by the universal law of nations, if they are not specially
excluded on some ground which the United States admits to be proper and right ?
Have they not the right to corne in and buy bait and other hecessaries ? Great
Britain possesses the power to put .any regulation on them it pleases, to require
theni to enter at the Custom-house, to be searched to sec whether they are mer-
chants in disguise, and to levy duties upon them; but in the absence of a prohibi-
tion, there is no right to prevent those-fishermen*buying bait or supplies.

I next corne to the question of shelter,·repairs, purchasingice and other articles,
and transshipping cargoes. I (o not propose to admit that we have not theserights,
or that we are exercising them simply because we are ,not punished for.doing so,
or that because the Treaties of 1818 or 1871 have not given them to us, wre do not
possess them, and that it is within the power of the Provinces to exclude us from
them altogether. That depends upon considerations, which are not necessary for
us to take in viev. If your Honours should decide that you have no right to
recognize, among the elements of compensation, those -rights of which i speak, thenu,
if the Colonies should pass a law which -should punish every American fisherman
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from the Grand,-Banks; or-inshoreý fisheries; who'should buy bait or ice;. or refit, is
guilty of an offence, it would then be a question for- Her' Majesty's Governor-
General:to détermine whether.that was.not-an Imperial question, and if so, to-refer
it to Her Majesty in Council to determine. I have no fear· that any suchý statute
would be passed, because the- number· of persons: interested in- that traffic with
American: fishermen is very great, and they are voters;-: they have even in New-
foundland'broken:their chains, and become a sober and saving people,. since they
came: to have cash of their own, from: their-trading vith Americans.

P doubt whether the Canadian Government will' be encouraged, however strong
-nay be the wave of politics, to meet the people of the various constituencies, and
insist on this American traffic being entirelv eut off. If they do it, I doubt whether
Great Britain would sanction it, and if Great Britain· did alow IL, then it becomes
at; once a question between thetwo-Governments. Is that a course fair andright,
in accordance with the comity of nations, in accordance with practices vhich are
carlier than when the first disciples threw their nets into the Sea of Galilee-is not
such a course an interference with a right practised from earliest times, and with-
out good reason for the prohibition ? You may put regulations on us so that our
fishermen shall not be smugglers in disguise, and so that merchants shall not come
in the disguise of fishermen; but to- prohibit American fishermen-from purchasing
bait and; supplies, not in case of necessity merely, but as part of the plan of their
trade, and transshipping cargoes, would be a violation of the spirit which has
governed the commercial relations between the two Empires.

I would therefore present a suminary of the matter thus: The only matter of
dispute between Great Britain and the United States in the Treaty of 1783, related
to the inshore fisheries, I mean the right to catch fish more or less near the British
coast, and. in addition to that to cure and dry fishx. The Treaty of 1783 acknow-
ledged the general right.

The Treaty of 1818 gave us certain places, which were naned, where we could
exercise those fishing rights, and stated certain places where ve could not exercise
them ; but it did not undertake to deal with the commercial side of the fisheries
question.. The Treaty of 1854 was the same-it gave a general right to take fish within
these dominions, and to land and dry them in certain places. The only question
of late.,has been whether Great Britain has the right, without any Treaty, to
exclude us from three miles of the coast. That was Mr. Adams' famous argument
with Earl Bathurst. We said in the Treaty of 1818 that, as a right, we no longer
clai'med.it. That is the meaning- of the Tieaty-that.having claimed it as a right
inherent in us, either because wvedid notlose it at the tinicof the Revolution,,orfroin
the nature of fisheries, or on some other ground, we no longer claimed it as a right
which cannot be taken away from us but at the point of the bayonet. But while
we sav we will not go within the three miles to fish without permission, it must not
be hefd that vessels cannot go there for shelter and repairs, and for wood and water,
but may be put under such regulations as will prevent us from doing anything
further. It is entirely a matter for Great Britain to determine what regulatious
we should be placed under, in those respects, and she lias seen fit to make none.
The: Statute 59 George InI, passed to carry out the Treaty of 1818, prohibited
fishing, or preparing to fish, in certain boundaries. A decision lias been rendered
in·one Province, that buying bait vas Il preparing "to fish. In another Province a
decision·was rendered directly the other way.

That, however, is a local matter altogether. The decision rendered in Nev
Brunswick was, that the prohibition of c preparing to fish " must apply only to
those who intended to fish within the· prohibited· degree; that the buying of bait,
whether it.was a step in preparing to fish or not, vas not an offence unless the
fishing itself vould be an offence.. ff an Ainrican bought bait here to go off to
Greenland,,or to the Mediterranean to-fish, it could not be considered an offence.
Great.Britain cannot·make-aStatute.which wvould.alter our rights under this Treaty,
nor-revive an old'statute to do so. The learned·Judge was careful to say that he
did not mean to apply his decision one step beyond the point of taking bait fbr the
purpose of fishing within prescribed.limits.

Sir Alexander Gal.-1desire to ask the learned counsel (Mr. Dana), if I under-
stood hirm to say, that no seizure or confiscation of Americai fishing vessels took
place-before 1854. I think there vere confiscations, and. I should like to know
whether those confiscations were confined. to vessels catching fish, and that alone,
within-the three-mile' liinit.
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Mr. Dana.-So far as I an concerned, I assume that there has been no com-
demnation for l buying bait."

Sir Alexander Gailt.-I do not refer specially to the purchase of bait, but to
anything except catching fish.

Mr. Thomson.-There have been several convictions for catching bait.
Mr. Poster.--l never had my attention called to any conviction, or attempted

conviction, except for fishing inside. The case of the "Nickerson," before Sir Wn.
Young, at Halifax, in 1870,and still later the decision in New Brunswick in the case
of the " White Fawn." The first was the only case I have heard of in which
there was a conviction for " preparing to fish."

Sir Alexander Galt.-:I do not specially refer to "preparing to fish," because
there are other offences created by the Statute.

Mr. Foster.-I have here a list of vessels seized up to 14th December, 1870, and
the following are entered as their ofleices:-

'Actively fishing, the men on board in the act of hauling in their Unes.' ' At anchor preparing
lish, and a quantity of fresh cauglit herring in the hold; takei en the spot., having been previously
warned off.' 'Smuggling.' 'Fisihing sevi days in Gaspé Ilarbour, and preparing to fish at tine of
seizure.' 'At anchor, lines set, ont which were six halibut.' 'Throwing out bait and crew casting their
fishing Unes.' ' Smugglintg.' 'Having fished in the Cove, and actually found with mackerel wet and
dripping, nd hooks baited with fresh bait; also fresh lfish blood and nmackerel offals on deck.'
' Siuggling.' ' laving fished at three islands, Grand Manan.' 'Preparing to fish at. Head larbour,
Campo Bello."

The last was the case in regard to preparing to fish, and where the learned
Judge discharged the vessel, in opposition to the decision of Sir William Young in
the case of the " Nickerson."

Mfr. Thonson.-In the case of the "\Vhite Fawn," decided at St. John, the decison,
as I understand it, is not in confliet with that of Sir William Young. Sir Willian
Young condemned the "Nickerson" because it was fishing, or preparing to fisb, vithin
the prescribed limits. In the St. John case, the libel was framed expressly for
buying bait within the harbour, with the intention of fishing. It was shown that
the fishermnan had purchased bait, but eviclence that he went in there with the
intention of fishing was wanting.

Mr. Ttomson.-Tlhe question is, vhether there has ever been a conviction of an
American vessel for taking bait. I call your attention to the fact that the " Java,"
" Independence,". <1 Magnolia,' and " Hart," were convicted in 1839 of being vithin
the prescribed litnits, and cleaning fish on deck. In 1840 the "Papineau," "Alms,"
and " Mary,'' were seized and sold for purchasing bait on shore.

Mr. Trescot.-The judgment went by default, there was no defence made.

Tlrsday,-September 6.
Argument resumed.
Mr. Dana.-\Ir. Foster vili state the results of inquiries made respecting the

condemnation of A merican vessels.
Mr. Foster.-The substance of the facts, as ve understand them, will be .found

in a despatch from Judge Jackson to Hon. Bancroft Davis, dated March 11, 1871,
which is as follows:.

"Sir, United Statld Consulatc at Halifax, Nova &otia, farch 11, 1871.
" i have the honour to informi yon that, after examination and inquiry, I have not been able to

find a single ad.judicated case in this Province vhieh eau be eited as legal authority, arising under
the Treaty of 1818, which declares the right, either under the Treaty, or the Statutes enacted for its
enforcenent, to confiscate .American fishing vessels for purchasing supplies in colonial ports.

"The vessels referred to in a pamphlet (page 12) published at Ottawa, -under the direction of the
Canadian Minister of Marine and Fisheries, entitled'k A Review of President Grant's Message,' as having
1een seized for a violation of the Fishery Laws, nanly, the schooners 'Java,' 'Independence,'
* Magnolia, aud ' Hart, in 1839, and schooners,' Papineau' aud ' Mary ' in 1840, were condemned by
the 'Vice-Admiralty Couit in default of the appearancc of (lefeidants upon expiirte afidavits.

"From the small sums for whieh the vessels sold, it is not improbable that they were bouglit in for
the benefit of the owners.

" Although it is stated in the afiidavits on the files of the Court, that the masters of some of the
vesseis had pjurchased bait, yet it is specially noticeable that the charge made against the schooners
'Java,' «Independence,' Magnolia,' and ' Hart,' by the seizing officer, Captain J. W. E. Darby, as the
ground of such seizure, was in the folloving language :--' The deponent saith that be believes the sole obec



of·the masters of the said 1essels toas · o procure fish, and that they were at the time of their.seizure
preparing to fish.'

"In the case of the schooners 'Papineau' and 'Mary,' seized in June 1840 for a violation of the
Fishery Javs, the same seizing officer set forth in* his affidavit, as the grouinds of the seizure of these
vessels, that' the deponeut verily believed that the said vessels were frequenting the coast of this
Provincefor thepurpose of fishing therc, and for w otherpurposc whatacr.

" The seizure and condemuation of these several vessels-four in 1839, and two in 1810-cited in
the pamphlet referred to, in support of the unusual and e.xtremeineasures of last suminer, in relation to
American fishing vessels, aford, as will be secen front the facts here stated-no lega.l justification for
sucli incasures, nnd cannot be regarded, in any respect, authoritative adjudications upon the points in
controversy between the United States aud Great Britain respecting the fisheries.

"1. have, &c.
(Signed) ."M. M. .JACKSON,

" United S'tald Consu.
"Ifon. J. C. Bancroft Davis,

",Assistant Secretary of State, Washington, United States."

Referring to the paper which was put in by the British counsel, on page 12 of
document No. 31, there is a Memorandum of all the vessels seized and condemned
by the Vice-Admiralty Court of Prince Edward Jsland, and it is stated at the end
of cach case: "I cannot find from any papers in this case, at present in the
registry of this Court, that this vessel was ever interlèred with by Government
oflicers for transshipping fish, or purchasing supplies." As to thé New Brunswick
cases, of which there is a statement at the top of page 10, document 21, I an.not
able to ascertain, because we have not access to the papers. There were not many
cases in New Brunswick; seven between 1S22 and 1852. There is also at the foot
of page 6, document No. 15, a record of the cases condemned at Halifax. Mr.
J. S. D. .Thompson has made a Memorandum of each of those cases, and there
is no case where a vessel was forfeited for buying bait or other supplies, or for'
transshipping cargo. The statement of 59 George 111 is the sane in substance
with the Colonial Statute. By that Statute vessels are iibelled and forfeited in the
Admiralty Court, for no other offence than that of being found fishing, or having
fish on board, or preparing to fish. The fourth Article imposes a penalty of 2001.,.
recoverable by action at common law, on a fisherman refusing to depart froi the
territorial waters when wvarned by the party authorized to do so. Among the
Halifax cases it will appear that some are marked as restored, and two others, at
least, were restored upon payment of the expenses, namely, the " Shetland " and
"Eliza." The "Washington " was paid for; and in no instance, as I ain informed,
vas there a condemnation for anything except fishing or preparing to fish; and

acts indicative of preparing to fish, are always shown to be sone acts of immediate
preparation, like having bait ready on board. Then we come in 1871 to Sir Wiliam
Young's decision, where he forfeited a vessel for buying bait, holding that buying
bait was a preparation to fish. That was the case of the " Nickerson." The
vessel was seized in 1871, and forfeited the following year. About the same time a
similar case was tried in New Brunswick by Judge Hazen, who held the reverse or
Sir William Young's decision. Judge Hazen held that the purchase of,bait, unless
it was proved to have been purchased to use in illegal fishing, was not a preparation
to fish illegally, and that a vessel that cane into Halifax or St. John to bui bait to
fish*on the Banks of Newfoundland,.was not violating any Treaty. It 'wai always
felt by the United States that the distinguished. Judge, Sir William Young, lad
overlooked the fact, that in the case before him the vessel .tha bôight the bait did
not buy it to fish for mackerel in territorial waters, but on the coast of Newfound-
land. There is that one authority for holding that it was contrary to law to come
in here for cod, and buy bait for outside fishing, and, so far as 1 am aware, there are
only these two cases on the question, and opinions are equally balanced.

Mr.-Thomson.-In the case of the "White Fawn," tried by Judge Hazen, the
·vessel was libelled for taking bait in. our waters, with the intention of fishing there.
She was not charged with the offence against the Treaty, of purchasing bait within
three miles of the shore, but she was distinctly charged with obtaining .bait with
the view of fishing there, and Judge Hazen held-and, I apprehend, properly held,
for he is an able lawyer and sound judge-that the evidence did not support the
allegation. The evidence probably shoved that the intention was to take the vessel
and fish on the Banks of Newfoundland, where it had no doubt a right to fish, and
therefore the case failed, because while the offence was complete, the allegation did
not support it.

31r. Foster asked for further explanations.
Mr. Thomson.-What I say is this: that while this was a distinct offence unde
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the Treaty, and whilé the-Statute-expressl.y covered that*offence, and while a vessel
could-be libelled and:condemned for buying bait on our shores, yet the framer of
the libel had. been pleased to frame it, not simply for the offence of buying· bait,
which he might have done, and had the -vessel: condemned,, but for buying bait with
the intention to fish in these waters, and he failed·to prove.the latter allegation.

Mr. Foster.-Our answer to tliat contention would- be that there is. no Statute.
There is a Statute to cover the cases of vessels fishing and. preparing to.fish.

"IL And be it further enacted, That from and after the passing of this Act it shall not be lawful
for any person or persons, not being a natrail-born subject of His Majesty, in any fbreigu ship,
vesse], or boat, ior for. any person ini.any ship, vessel, or boat, other than such as shalil be navigated
according to the laws of the United Kingdom of Great Britain and Ireland, to fish for, or to take,
dry, or cure any fish of any kind whatever, within three marine miles of any coasts, bays, creeks, or
harbours whatever, in any part of His Majesty's dominions in Araerica, not included within the
limits specified and described in the Ist Article of said Convention, and iereinbefore recited; and
that if any such foreign ship, vessel, or boat, or any persons on. board thereof, shall be found fishing
or to have been fishing, or preparing to fisl within sucl distance of sueh coasts, bays, creeks, or
harbours within such parts of His Majesty's dominions in. America out of the said limits as aforesaid,
all such ships, vessels, and boats, together with their cargoes, and all guns, annmmnition, tackle,
apparel, furniture, and stores, shall be oirfeited."

To come within the Statute the fishermen must either be fishing, or preparing.
to fish, within three miles of the coast.

Mr. Tiomson.-It is a question of construction. It is preparing to fish or
fishing within these. waters. The preparing to fish is a complete offence in itself,
and it is by no means necessary to fish in these waters.

Mr. Foster.-The expression is " within that distance." You tliink tie " pre-
paring to fish " is preparing to fish within the limits, or anywhere.

Sir Alexander Galt.-The reason I made the inquiry was with regard to the
argument of the learned counsel (Mr. Dana), who was holding, as 1 understdod him,
that no interference had been made upon these fishing grounds with American
fishermen. It was because I was under the impression that the offlial correspon-
dence would show that vessels had been seized and condemned, that I made the
imquiry.

31r. Dona.-After the long time given me vesterday, I· feel- I ought to do no
more than give a summary of the points upon which i suppose this question will
be determined. In the first place, then, this tribunal, in computing compensation,
can.only take into consideration the value of what is accorded to the United*States
by the Treaty of 1871, and by the 18th Section of that Treaty. Then the tribunal
shail take into consideration the value of what is accorded to Great Britain by-the
19th and 21st Sections, debiting the United States with the value of what she gains
under the 18th Section, and crediting the United States with what she accords
under the 19th and 21st Sections. The Court will perceive how very close and- fine
this arrangement was made.

This tribunal is not to ascertain what the United States possessed by Treaty
or otherwise in 1S70, and charge us for what we have gained in addition thereto,
by whatever neans, or to draw general inferences from the whole Trcaty, what
we may have got and Great Britain may have given; but your Honours are
to assess the value of specific liberties and rights accorded by the l8th Section, and
charge then to the United States; and assess the pecuniary value of certain
specific rights and privileges accorded in the 19th and: 21st Sections, and credit us
with them.

Morcover, it niust be something accorded to us in addition to what we. hiad
under the Treaty of 181S. Under that Treatv, the United States had the:right·to
fish, and to land and dry nets on certain portions of the coast of Newfoundiand ;
on the shores of the Magdalen Islands, on the coasts, bays, harbours, and creeks
in certain parts of Labrador, and to land'and cure fish in any of the bays, &c., in
Nèwfoundland and Labrador. The Tieaty of 1871 simply gives a territorial
extension to those rights. It adds no new rights, either in terms or by implication.
No doubt this tribunal will be exceedingly careful' not to assess compensation for
any right or privilege which- is not clearly so gifen, and which, after compensation
has been assessed, may be matter of dispute between the two countries.

If there has been a want of clearness as to what has been conceded'to Great
Britain,. or conceded to us, neither side can expect to obtaii compensation for
matters left in doubt. Nb Treaty ever made between the United States and Great
Britain on the subject of the fisheries has noticed the purchasing of ariything·by
the fishermen,. except it be the Treaty ofr 1818, which says American fishermen shall
have the rght to purchase wood and procure water. I supppose the reason why the
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clause -was inserted in -that form, was to.show it was .not intended that:we;should
have -the -r.ight .to cut wood. If your Honours will exainine the Treaties, .from that
of 1783 to that of 187>1, you will find they never had for their scope or ýpurgpose .any
provisions regarding.trading or.purchasing,-but.related solely to the right-to.fish,
and to use -the shores for the purpose-of drying and curing. In framing the Treaty
of 1871, care was taken to naine the rights. It gave the right to fish. What kind
of fish ? Not shell-fish, nor salmon, nor river fish. Care is taken .also to describe
for what.purpose American ßishernei .may land. It is to dry.nets, cure .and dry
fish. There is no reference to purchasing:anything. except.in the Treaty.of 1818,-in
regard to purchasing wood, and that subjcct has been intentionally left out of all
Treaties, or it would be more accurate to say that to include .such matters in a
Treaty was never considered as apposite. The Treaty of 1871, as I have said,
grants a territorial extension of specified, long-existing rights, and the only question
in dispute between the United States and Great Britain has always been as to the
territorial extent of the right of fishing.

The question arose, can we fish on the Grand Banks ? England said"No,'
but she gave up that contention in 1783. Then England said that American
fishermen -could .not.fish within three miles of its coasts from a line drawn from
headland to headland. Dispute arose again as to thecorrectness of that territorial
designation, but the subject matter was the drawing of fish from the sea. At last
it becane settled that we should *not fish within the thrce miles, unless with the
consent of Great Britain, expressed'through a Treaty or otherwise. Then occurred
the-question as.to what.constitutes three miles-three miles from vhat ? Always
the dispute was asto the territorial extent of.a specified right, the.right to fish, and all
the Treaties were made for that piuipose. Incidentally there was always .brought
in the question of places, not being private property, where the fishermen could
land for the purpose of drying nets and curing and .drying fish. These were the
subject matters of every Treaty, the occasion of every dispute, and these were
all that were settled :by the Treaty of Washington. Great Britain gave to the
UnitedStates an extended territoriality, up to the very Banks, up to high-water mark
everywhere: and the United States gave the same extended territoriality to Great
Britain, to fish in the United States northward of 39th parallel. Then there were
certain extensions of te.rritory for thecuring and drying of fish. By Article XXI
the United States gives to Great Britain, and she accords te us, the right of free
trade, reciprocity, in fish and fish-oil. That is purely a commercial clause. It
might have beeti made a Treaty by itself. It has no connection with fishing, or the
curing and drying of fish. When your Honours come to estimate the pecuniary
valuation of the concessions on each side, we contend that the pecuniary value-of
that concession made by .the United States to Great Britain, which is purely fiscal, is
very great.

It isconceded by the British counsel, I believe, that those rights of which 1
speak were not given in the terms of the Treaty of Washington, and cannot be
found there. The only argument on the side of the Crowvn-and 1. think I state it.
fairly and with its full force-is this: " You have those rights now,; you did not
have them before the Treaty, therefore you must have got themn by the· Treaty.
You did not have them until 1854, and you possessed them from 1854 te 1866 under
the Reciprocity Treatv. You did not have them during the interval. They were
revived in 1871, and you have had then since. Their history shows they nmust have
come by 'Treaty." Instead of the word " have," I would substitute the. vord
.exercise," and say we exercised those rights. We exercised them long -before

that period. Evidence has been adduced before the Commission which has.shovn
that those rights were exercised by the United States entirely irrespective of Treaties.

Before the Treaty of. 1854, when we had nothing but the Treaty of 1818Ït
stand upon, which as .a Treaty certainly did not give us -any of those rights, we
exercised them. .We exercised them aiso irrespective of, and never by virtue of the
Treaty of 1854. We exercised them in the interval between 1866 and 1871, as we
are exercising thein nowv. The Court will not be able te find any connection
betwen the .Treaties and the exercise of those rights. They have never .been
exercised the more or the less by reason of aniy Treaties. It is not incumbent upon
us to show why we are in the exercise of those.rights. It is rather a speculativé
inquiry on the part of the British counsel as to where Nve got them, or whether we
have them at all. Suppose I were to concede that we had no right to buy bait or
ice or supplies, or transship cargoes anywhere on these coasts, certainly that ends
the argument, because we cannot be called upon to pay for something w.hich iwe
have not got. If the;proper construction of the. Treaty of 1818 is, .that fishermen
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have no right, as fishermen, and by the general law, irrespective of the consent of
the Crown, to huy bait, ice, and ·supplies,· and traiusship cargoes. in -British
dominions, then i concede that as regards American fishermen fishing within the
three-mile limit, we have not those rights., Why are we, then, in the exercise of
them? In that case, by the concession of the Crown. There is,. however, no
Statute against fishernen buy ing hait; obtaining supplies, bartering.or transshipping
fish, if they comply with the fiscal regulations of the Government regarding' all
trade and commerce. If a fisherman has violated no Statute or rule respecting
trade, commerce,. and navigation in this* realm, there is no Statute which can
condemn him, because hc is a fisherman, for having bought bait and supplies, and
transshipped cargoes. So long as there is no Statute prohibiting it, our fishermen
have gone on exercising that privilege, not believing they vei·e excluded from.it by
the Treaty of 1S18, whether they were correct or not. It is-in that view only that
the faets regarding seizures arc of any importance; but yet we may make our
answer at once and. say-, whether w'e have the right.to do those things or not, we do
not pretend that it vas given to us by the Treaty of 1871. Your Honours will not
be·able to find it included under Article XVIII of that Treaty. But it is ever
satisfactory to be able to account fcr all the surrounding circumstances of any
question. It seems there was a Statute passed in 1819, 59 George IH, generally
against foreign vessels vhich shall be found fishing, or be found liaving fished, or be
found preparing·to fish, within the prescribed limits. The Statute reaches before
and after the act. It is not necessary that 'fishermen should be taken in the act
of fishing.· That would be a Statute very diflicult to interpret, and very easy to
evade, which required that fishermen should be taken in the act of fishing. So the
Statute says, if a foreign fisherman is found having fished, or in the act orf ßhing,
or preparing for the act of fishing, within the prescribed waters,:he is to be treated
as an offender. We see ·no objection to that Statute.. The preparing to·fish is a
step in the process of fishing.

But the truc construction of that Statute is of 'very little importance. Yet
certainly it must be nieant that the act prepared for must have been illegal, for it
cannot be supposed for ene moment that Great Britain intended to say that. no
foreigni vessels, French or American, should corme into the provinces, and. buy
bait for the purpose of fishing off the Grand Banks or the coast of Greenland.
If this province got a reputation for having some hait which certain kinds of
fish off Greenland swallow vith eagerness, and a Danish vessel should comae here
and buy it in the market, complying with all the regulations of the market,
and fiscal laws, and then set sail for Greenland, surely that vessel could not be
seized and condemned.

I have put the argument of the counusel for the Crown as strong as I could put
it; they say you exercise that right now, and you did not exercise it before. O ur
answer is, simply, that we have always exercised it, and that we have done it
irrespective of the Treaty of 18.54, or of the Treaty oi 1878. We have never been
interfered wvith in exercising it. There is no case of condemnation of a vessel for
exercising that right, and if there had been a good many, it would have made-no
difference to your Honours, because the judgments would have been simplytlie
provincial interpretation of the Treaty, given-ex parte, and it is certain that no act
of Great Britain has ever sanctioned the position that the United.States.had not
this right, irrespective of Treaties. Then, as has·been suggested by my colleagues,
and I follow the suggestion rnerely, the whole correspondence between the Governor-
General and the Head of the Colonial Office, -and. between the United States'
Governnient and the British Government, shows that Great Britain never intended
that American fishermen should be excluded· from the use of those liberties or
rights, whatever be our claim to them, or whether we had them as of right or not.
These privileges are those which fishermen have always exercised, and . it has only
been as population has.increased, and fiscal laws have become important, and the
inhabitants have become -more apprehensive in regard to vessels hovering. about
the coast, that nations have enacted laws restricting persons in the exercise of those
rights. The learned counsel, in support of his argument, cited Phillimore, I,
page 224; Kent's "Commentaries," vol. i, pages 32 to 36; and Wheaton's
"International Law" (Dana's edition), sections 167, 169,- and 170.

I have read these passages, not that they distinctly assert, or indeed
that they take up the very question I am presenting before this tribunal, but
they show the general principles upon which the great writers on international
law, the Governnents thenselves, and the people, have acted with regard to
fishermen and their rights, especially of supplying their wants from time to time ia
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the ports and harbours of all countries. These rights ,have been recognized as
incidental to the nature of man, and the nature of the earth he occupies. However
boastful we may be of ourselves, we are such feeble creatures that we cannot
subsist many hours• without food, shelter, and clothing, and fishermen. and sailors
must get these where they can. Laws respecting pure commerce,.that is the rigbt
to go vith a cargo to sel], and turn it into the great -body of.the property of. the
country, rest on other grounds; but, the right to exercise the industry by which
men live, as fishermen do by. fishing, should besextended as far as. possible, and
originally had no limit. -It passed within the category of those imperfect rights,
such as innocent transit, and innocent use of waters. These rights have been
exercised.for the reasons there assigned, which are deeper as well as older than all
Treaties, Conventions; and Statutes.

As the Treaties stand, fishing is an innocent use of all the waters of the
Dominion. Great Britain has. never prohibited the exercise of those rights. She
may find it expedient to do so, or the policy of the Dominion, or perhaps some
excited political feeling or hostility against the United States for some wrong,
real or supposed, may lead it to do so; but, it has never been done, and that
is the reason why we have always been in the exercise of those rights. When
the Provincial Government undertook to exclude us from those privileges, they
were taken to account at once, and their action was stopped by the British
Government.

We are now brought to the last question, and that is, did we renounce those
rights, the right to purchase bait, ice, supplies, and to transship, by clauses in the
Treaty of 1818? For the purpose of this argument, I am perfectly indifferent which
way your Honours shall construe these clauses. The Government of the United
States does not interpret them as a renunciation of these rights. I do not be.lieve, I
cannot believe, that the Treaty had any such reference. But it is certain that nothing
therein refers to the purchasing of cargoes of frozen herring, which bas been often
referred to before the Commission. That is a purely mercantile enterprize. A
Boston vessel comes to this coast with a nanifest,.and equipped in every respect as
a trader, though a fisherman at all other times, and after satisfying the Custom-
house authorities, she purchases a cargo of frozen herring, and proceeds with them
to the Boston market. That is a mercantile enterprize; it is not anything that is
reuounced by fishermen, as such, in the exercise of their rights to fish. Suppose a
merchant at Newfoundland should take a fishing-vessel not employed at that time,
and load her with frozen herring, and send her to Boston, where, after she had been
entered at the Cistom-house, and satisfied all the fiscal regulations, her cargo would
be sold. Would any one pretend that her right to do that was derived from the
Treaty giving a right to fish within three miles of the American coast, and land
and dry their nets ? Certainly not. Therefore we may cut off at once all reference
to that. If your Honours shall say that, by the Treaty of 1818, the United States
didnot renounce those rights, and did not notice .them one way or another, that is
sufficient for us. If your Honours shall decide that, so far as fishing within'three
miles is concerned, the United States renounced the right to purchase anything
except wood,.then we submit that the right of purchasing anything"else has not been
granted to us by the Treaty of 1871, and therefore we cannot be called. upon to
make any compensation.

We are satisfied that. the United States are permitted by the British Govern-
ment to do those acts, whether it.be from comity, fron regard to. the necessities of
fishermen, from policy, or from some other reason, I know not, and so long as we.are
not disturbed, ve -are content. If we are disturbed, the question will then arise,
not .before this tribunal,, but between the two nations,, whether we are properly
disturbed:by Great Britain ; and if we should come to the conclusion on both sides,
that there being a dispute on that subject which should be properly settled, then it
is hoped that the Governments will find no difficulty in settling it;. but this tribunal
-will discharge its entire duty when it declares that, under Article XVIII of the Wash-
ington: Treaty, no such rights or privileges are conceded to the United States.

Mr. Thomson.-I do not propose to answer Mr. Dana's argument at present, but
I will call the attention of the Commission to the fact that it was an original argu--
ment, and not a reply. In view of the fact that. there are a number of witnesses
waiting to be examined, and the short time the Commission has to sit before it takes
an: adjpurnment, I do not propose now to offer any observations in reply to the
learned counsel, but no doubt before the case is through, previous. to that time, I will
take occasion to answer the arguments.

[280] 2 F
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Mr. Dana said the announcenient- of the learned counsel seemed as if he assumed
the right to make an indefinite adjournment of the hearing, and at some future day
to reply to the arguments.

Mr. Thonson said he did not desire to interfere-with an immediate decision, and
his remarks were made simply that Mr. Dana's argument might not be considered
as having been passed on the part of the counsel for the Crown sub.isilentio.

Mr. Foster asked for an early decision on the motion.

The Commission retired to deliberate, and on their return, the President read
the following Decision:

"The Commission having considered the motion submitted by the Agent of the United States at
the Conference held on the 1st instant, decide:

. "That it is.not.within the competence of this tribunal to award compensation for commercial
intercourse between the two countries,'nor for the purchasing bait, ice, supplies, &c., &c., nor for the
permission to transship cargoes in British waters"

Sir Alexander T. Galt.=-Mr. President, as -this Commission has been'unanimous
on this question, I desire, with the permission of my colleagues, but without com-
mitting them. to the same line of argument which has convinced myself, to state-the
grounds upon which 1 feel it my duty to acquiesce in the decision. I listened with
very great pleasure to the extremely able arguments made on both sides, and I find
that the effect of the motion, and of the. argument which has been given upon it, is
to limit the power of this tribunal to certain specified points. This definition is
undoubtedly important in its consequences. It eliminates from the consideration of
the Commission an important part of the case submitted on behalf of Her Majesty's
Government; and this is undoubtedly the case, so far as this part forms a direct
claim for compensation; but at the same time, it has the further important effect
that it defines and limits the rights conceded to the citizens of the United States
under the Treaty of Washington. Now, I have not been insensible to the importance
of the considerations that have been addressed to us by the counsel for the Crown, in
reference to the inconvenience that may arise from the decision at which ·this
tribunal has arrived. I can foresee that, under certain circumstances,'those incon-
veniences may become exceedingly great, but I cannot resist the position taken by
the counsel of the United States, in stating that if such inconvenrences arise, they are
matters which properly fall within the control and judgment of the two Governments,
and not within that of this Commission. On the other hand 1 cannot fail to see,
that while this is admitted, a remote and contingent inconvenience, a very important
difliculty, and one of a very serious character, would arise, if, from any cause,·this
Commission were to exceed the powers which are given to the Commissioners under
the Treaty of Washington.

The difficulty would at once arise, that any award whatever which it made, be
it good or bad, be it favourable to one party or the other, would have been vitiated
by our having acted ultra vires. I do not find, either, that there would be any ready
escape from such a position. The Treaty affords no machin2ry by which this ques-
tion in regard to the fisheries can be adjudicated upon, if this Commission should
from any unfortunate cause be allowed to lapse; therefore, vith regard to·the two
inconveniences in question, the one which strikes at the root of the whole Treaty is
that which ought to weigh with me, if I were placed in such a position as to be
obliged to weigh such inconveniences; but, as I shall state before I conclude, there
are other and stronger considerations present to my mind. I have, in common with
my colleagues, entered into a solemn obligation to decide judicially upon ail
questions coming before this tribunal; and I feel it incumbent upon me, therefore, to
give every possible weight, every due weight to wvhatever may be said on either side,
and I certainly have hitherto endeavoured to do so, and I have done so in this case.
I shall endeavour to pursue the same course, acting under the same considerations in
the future. At the same time, I confess to a great feeling of disappointment that
such an important-part of the question connected with the settlement of the fisheries
dispute should apparently be removed, or partly removed, from the -possible con.
sideration and adjudication of this tribunal, and I am bound to say that my convic-
tion of the intention of the parties to the Treaty of Washington is, that 'this was
not their purpose at the time.

I have listened with very great attention to the arguments presented on behalf
of the United States, but I do not think that they have correctly stated the position
of the two parties at the time when the Treaty of Washington was entered into.
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The history of. this case begins, as has been stated by counsel, as far back as 1783,
but by.coimon consent the Convention of 1818 is the Treaty by which the fishery.
rights of the two countries have subsisted. Under the Convention of 1818 certain
things were forbidden to the United States' fishermen, and the United States
renounced the righte to do anything except what they were permitted to do by the
words of that Treaty. They renounced for ever any liberty of taking, drying, or.
curing fish &c., " provided that the American fishermen shall be permitted-to enter,
the said bays or harbours, for the purpose of shelter, and of repairing damages
thercin,'of purchasing wood and obtaining water, and for no other purpose what-
ever." By the Imperial Act 59 Geo. III, cap. 38, and by several Colonial.
Statutes, restrictions and definitions were imposed, or were established with regard
to offences arising from infringements of those privileges conferred upon American
citizens, though it has not been shown that the seizures which to.ok place prior to
1854, were for trading or for obtaining supplies, or for any other benefit referred to
in the motion; still it is undoubted that, arising out of this legislation, great irritation
arose between the two countries, and this resulted in the adoption of what is known
as the Reciprocity Treaty in 1854. That the Reciprocity Treaty was understood
to have removed ail those restrictions is, unquestionably shown to be the case to my
mind, by.the action taken by Great Britain and the Colonies, when the Trpaty came
into force.

Immediatelv afterward, ail Statutes which had operated against the American
fishermen were suspended, and the greatest possible freedom of intercourse existed
during the continuation of that Treaty. At the termination of the Reciprocity
Treaty, and in support of the view that it was supposed-to have given those privi-
leges, ve find the whole of these enactments revived, and we also find that subse-
quently more stringent Statutes were passed by the Dominion ·of Canada in this
relation. Now, it is important in the history of this case to consider what effect
was produced by those Statutes; and we find in a most important public document,
that is, the annual message of President Grant to Congress in 1870, that this legis-
lation on the part of the Colonies was made the subject of the gravest possible
complaint. The President states that:-

"MTe course pursued by the Canadian authorities towards the fishermen of the United States
during the last season has not been marked by a friendly feeling. By the Ist Article of the Con-
vention of 1818, between Great Britain and the United States, it was agreed that the inhabitants of
the United States should have, for ever, in common with British subjects, the right of taking fish in
certain waters therein defined. In the waters not included in the limits named in the Convention,
within. three miles of parts of the British coast, it has been the custom for twenty years to give to
intruding fishermen of the United States a reasonable warning of their violation of the technical rights
of Great Britain. The Imperial Government is understood to have delegated the whole, or a share
of its jurisdiction or control of the3e inshore fishery grounds, to the Colonial Authority known as the
Dominion of Canada, and this semi-independent, but irresponsible agent bas exercised its delegated
powers in an unfriendly way-vessels have been seized without notice or warning, in violation of the
custom previously prevailing, and have been taken into the Colonial ports, their voyages broken up,
and the vessels condemned. There is reason to believe that this unfriendly and vexatious treatment
was designcd to bear harshly upon the hardy fishermen of the United States, with a view to political
effect upon the Goverument."

That is' not ail: the President went further, and made a second complaint in
this language

" The Statutes of the Dominion of Cauada assume a still broader and rmore untenable jurisdiction
over the vessels of the United States ; they authorize officers or persons to bring vessels hovering
within three marine miles of any of the·coasts, bays, creeks, or harbours of Canada into port, to searchi
the cargo, to examine the master on oath touching the cargo and voyage, and to inflict upon him a
heavy pecuniary penalty if true answers are not given, and if such a vessel is found preparing to fish
within three marine miles of any of such coasts, bays, creeks, or harbours, without a licence, or after the
expiration of the period named in the last licence granted to it, they provide that the vessel vith her
tackle, &c., shal be forfeited. It is not known that any condemnations have been made under this
Statute. Should the authorities of Canada attempt to enforce'it, it will become my duty to take suehl
steps as may be necessary to protect the rights of the citizens. of the United States."

The President further goes on to say:
It has been claimed by Her Majesty's officiais, that the fishing vessels of the United States have

no riglit to enter the open ports of. the British possessions in North America, except for the purposeof
shelter and repairing (lamages, of purchasing wool, and obtaining water, that they have no right to
enter at the British Customa-houses, or to trade there, except for the purchase of vood or vater, and
that they must depart within tventy-four hours after notice to leave. It is not lmown that any seizure
of a fishing vessel carrying the flag of the United States lias been made under this claim."
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These were complaints vhich were made in the annual message of President
Grant in 1870 ; and he concludes by suggesting to Congress the course that should
be taken.in reference to this matter, in the following words:-

"Anticipating that an attempt may possibly be made by the Canadian authorities in the
coming season to repeat their unneighbourly acts towards our fishermen, I recommend youn to confer
upon the Fxecutive the power to suspend by proclamation the operation of the laws authorizing the
transit of goods, wares, and.merchandize in bond, across the territory of the United States to Canada;
and further, should such an extreme measure become necessary, to suspend the operation of any
laws whereby the vessels of the Dominjon of Canada are permitted to enter the waters of the United
States."

It is, therefore, plainly evident that disagreements were in existence at that
time with regard to the fisheries, and that the fear that they would produce serious
complications between the two countries was present in the minds of the President
and Governmient of the United States. Weil, the history of the case goes on to
show, that these complaints made by President Grant were the foundation of the
negotiations w%'hich led to the adoption of the Washington Treaty ; and it is
important to observe, on examining that Treaty, that the means whereby President
Grant proposed to Congress to ensure the repeal of these so-called unfriendly acts
on the part of Canada, by repealing the Bonded System, and by putting on other
restrictions, which President Grant proposed to apply to that particular purpose,
are, by the Clauses of the Washington Treaty, dealt with for the term of that
Treaty in another way, and for other considerations; therefore, to my mind, it
leaves me in this position, in endeavouring to interpret the intentions of the parties
to the Washington Treaty-that it must necessarily have been supposed that, as in
the case of the Reciprocity Treaty, so in the case of the Washington Treaty, the
rights of traffic and of obtaining bait and supplies were conferred, being incidental
to the fishing privilege. It could scarcely be otherwise, because, in the case of the
ReciprocityiTreaty, commercial advantages were the compensation which the United
States offered to Great Britain for the concession of the privilege of fishing in her
waters, vhile by the Vashington Treaty, compensation in money, exclusively of the
free admission of fish, is to be made the measure of the difference in value; therefore
1 quite believe that the intention -of the parties to the Treaty vas to direct this
tribunal to consider ail the points relating to the fisheries which have been set
forth in thc British case. But I arn now met by the most authoritative statement
as to what were the intentions of the *parties to the Treaty. There can be no
stronger or better evidence of what the United States proposed to acquire under the
Washington Treaty, than the authoritative statemert which has been made by their
Agent before us here, and by their counsel. We arc now distinctly told that it was
not the intention of the United States, in any way, by that Treaty, ta provide for
the continuation of these incidental privilege.s, and that the United States are
prepared to take the whole responsibility, and to run ail the risk of the re-enactment
of the vexatious Statutes to which reference has been made.

I cannot resist the argument that lias been put before me, in reference to the
true, rigid, and strict interpretation of the clauses of the Treaty of Washington. I
therefore cannot escape, by any known rule concerning the interpretation of Treaties,
from the conclusion that the contention offered by the Agent of the United States
inust be acquiesced in.

There is no escape from it. The responsibility is accepted bv, and must rest
upon, those who appeal to the strict words of the Treaty as their justification. I
therefore, while 1 regret that this tribunal does not find itself in a position to give
full consideration to ail the points that may be brought up on behalf of the Crown,
as proof of the advantages which the United States derive from their admission to
fish in British waters, still feel myself, under, the obligation which I have incurred,
required to assent to the decision which has been communicated to the Agents of
the two Governments by the President of this tribunal. •
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No. IV.

CLOSING A1UGUMENT oF HON. DWIGHT POSTER, ON BEHALF 0F THE UNITED STATES.

Gentlemen of the Commission:-
IT becomes my duty to open the discussion of this voluminous mass of evidence,

vhich has occupied your attention through so many weeks. It is a satisfaction to
know that many topics, as to which numerous witnesses testified, and over which
much time has been consumed, have been eliminated from the investigation, so that
they need not occupy the time of counsel in argument, as they are sure not to give
any trouble to the Commissioners in arriving at their verdict.. The decision of the
Commission, made on the 6th September, by.which it was held .not to be compe-
tent for this tribunal to award compensation for commercial intercourse betveen the
two. countries, or for purchasing bait, ice, supplies, &c., or for permission to
transship cargoes in British waters, is based upon the principle-the obvious principle,
perhaps I may properly say-that no award can be made by this tribunal against
the United States, except for rights which they acquire under the Treaty; so that,
for the period of twelve years, they belong to our citizens, and cannot be taken from
themt. For advantages con ferred by the Treaty, as vested rights, you are empowered
to make an award, and for nothing else.

The question before you is whether the privileges accorded the citizens of the
United States by the Treaty of Washington are of greater value than those accorded
to the subjects of Her Britannic Majesty, and, if. so, low mucli is the difference, in
money? The concessions made by -cach Governinent to the other in the Treaty;
were freely and voluntarily made. If·it·should turn out (as i do not suppose it will),
that in ·any respect the making of those concessions has been injurious to the
subjects of Her Majesty, you are not on that account to render an award of
damages against the United States. The two Governments decided that they would
grant certain privileges to the citizens of one, and the subjects of the other.
Whether those privileges may be detrinental to the party by whom they have been
conceded, is no concern of ours. That was disposed of when the Treaty was made.
Our case before this tribunal is a case, not of damages, but of an adjustment of
equivalents between concessions freely made on the one side and on the other. It
follows from this consideration, gentlemen, that all that part of the testimony which
has been devoted to showing that possibly, under certain circumstances, American
fishernen, either in the exercise of their Treaty rights, or in trespassing beyond
their rights, nay have done injury to the fishing grounds, or to the people of the
Provinces, is vholly aside from the subject-matter submitted for your decision.
The question whether throwing over "gurry " harts fishing grounds-the question
whether vessels "lee-bow " boats-and all matters of that sort, which at an early
period of the investigation loomed up occasionally, as if they.might have some
importance, may be dismissed from our minds; for, whethcr the claims made in
that respect are well founded are not, no authority has been vested iii this tribunal
to make an award based upon any such grounds. That which you have been
empowered to decide, is the question to what extent the citizens of the United
States are gainers by having, for the terni of twelve years, liberty to take fisi on
the shores and coasts of Her Majesty's dominions, without being restricted to any
distance from the land. It is the right of inshore fishing. In other words, the
removal of a restriction b-v which our fishermen were forbidden to come within three
miles of the shore for fisliing- purposes, and that is all. No'rights to do anything
upon the land are conferred upon the citizens of the United States under this
Treaty,.with the single exception of the right to dry nets and cure fish on theshores
of the Magdalen Islands, if we did not possess that before. No right to land for
the purpose of seining from the shore; no right to the '.' strand fishery," as it has
been caïled; no right to. do anything except, water-borne on our vessels, to go
within the limits which had been previously forbidden.

When i commenced the investigation of this question, I supposed that it was
probable that an important question of international law would turn out to be
involved in it, relative, of course, to the so-called headland question, which bas been
the subject of so much discussion between the two Governments for a long series or
years; but the evidence that has been introduced renders this question not of the
slightest importance, and inasmuch as it is a question which you are not empowered,
except incidentally, to decide; a question eminently proper to be passed upon
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between the Governments directly, I presume you will rejoice with me in finding
that it is not practically before us, and that we need not trouble ourselves concern-
ing it. If it had appeared ià this case that there was fishing carried on to any
appreciable extent within the large bays, more than six miles wide at the headlands,
and at a distance of more than three miles from. the contour of the shores of those
bays, the United States would have contended that their citizens, in common with
all the rest of mankind, were entitled to 6sh in such great bodies of water, as.long
as they kept themselves more than three miles from the shore. In short, they would
have contended, as it hus been contended in the Brief filed in this case, that where
the bays are more than six miles in width, from headland to headland, they
are to be treated in this respect, for fishing purposes, as parts of the open sea; but
the evidence, as I said before, has eliminated all that matter froni the inquiry. The
only bodies of water as to which any such question can arise, are, in the first place,
the Bay of Fundy. Now, the right of American fishermen to enter and rish in that
bay, was decided by arbitration in the case of the schooner " Washington," and Her
Majesty's Government have uniformly acquiesced in that decision. So, as to that
body of water, the rights of the citizens of the United States must be regarded as
res adjudicala. In addition, however, it turns out, that within the body of the Bay
of Fundy there has not been any fishing more than three miles from the shore, for
a period of many years. One of the British witnesses said that it vas forty years
since the mackerel fishery ceased in the Bay of Fundy. At all events there is no
evidence in this case, of fishing of any description in the body of the Bay of Fundy,
more than three miles from the shore, and this fact, in addition to the decision in
the " Washington " case, disposes of that.

The next body of water is the Bay of Miramichi; as to which it will turn out,
by an inspection of the map on which the Commissioners appointed under the
Reciproeity Treaty marked out the lines reserved from free fishing, on the ground
that they were mouths of rivers, that the mouth of the River Miramichi comes almost
down to the headlands of the bay. You vill. remember that the report of the
Commission on the Reciprocity Treaty is referred to in the Treaty of Washington,
and that the same places excluded by their decision remain excluded now. What
is left ? The narrow space below the point marked out as the mouth of the River
Miramichi, and within the headlands of the bay, is so small that there can be no
fishing there of any consequence, and no evidence of any fishing there at all bas
been introduced. So far as the Bay of Miranichi goes, therefore, 1 cannot see that
the headland question need trouble you at all.

Then cornes the Bay of Chaleurs, and in the Bay of Chaleurs, whatever fishing
bas been found to exist, seems to have been within three miles of the shores of the
bay, in the body of tl'e Bay of Chaleurs. I ani not aware of any evidence of
fishing ; and it is very curions that this Bay of Chaleurs, about which there bas
been so much controversy heretofore, cari be so suinmarily dismissed from the
present investigation. I suppose that a great deal of factitious importance bas
been given to the Bay of Chaleurs, from the custom among fishernien, and almost
universal a generation ago, of which we have heard so much, to speak of the whole
of the Guif of St. Lawrence by that term. Over and over again, and particularly
among the older witnesses, we have noticed that when they spoke of going to the
Guif of St. Lawrence, they spoke of it by the term " Bay of Chaleurs," but in the
Bay of Chaleurs proper, in the body of the bay, I cannot find any evidence of any
fishing at all. I think, therefore, that the Bay of Chalcurs.mav be dismissed from
our consideration.

There arc two or three other bodies of water, as to which a possible theoretical
question may be raised, but their name.s have not been introduced into the
testimony on this occasion, from first to last. The headland question, therefore,
gentlemen, i believe may be dismissed as, for the purposes of this inquiry, wholly
unimportant ; and although I an not authorized to speak for my friend, the British
Agent, and say that he concurs with me, yet I shall be very niuch surprised if I
find any different views fron those that I have expressed taken on the other side.
If, in argument, other views should be brought forward, or if it should seem to your
Honours, in considering the subject, that the question has an importance which it
bas not in my view, then I can only refer you to the Brief that has been filed, and
insist upon the principles which the United States have heretofore maintained
on that subject. For the present, I congratulate you, as I do myself, that no
grave and vexed question of international law need. trouble you in coming to a
conclusion.



I think it is necessary to go somewhat, yet briefly, into the historical aspects
of the. fishery question, in order to see whether that which has been the subject of
diplomatie controversy, and of public feeling in the past, ii really the sane thing
which we~have under discussion to-day. The question has been asked, and asked
with some earnestness, by my. friends on the other side, "If the inshore fisheries
have the little importance which you say they have, why- do your fishermen go to
the Gulf of St. Lawrence at all?" And again it has·been asked, "If the inshore
fisheries are of such insignificant consequence, why is it that the fishermen .and
people of the .United States have always manifested such, a feverish anxiety on the
subject ?" Those questions deserve an answer, and unless an answer can be made,
you undoubtedly will feel that there must be some unseen importance in this
question, or there would not have been all the trouble with reference to it here-
tofore. Why do the fishermen of the United States corne to the Gulf of St. Law-
rence at all ? Why should they not corne here ? What men on the face of the
earth have a better right to plough with their keels the waters of the Gulf of
St. Lawrence than the descendants of the fishermen of New England, to whose
energy and bravery, a century and a quarter ago, it is chiefly owing that there is
anyNova Scotia to-day under the British flag ? I am tot going to dwell upon the
history of the subject.. It is well known that it was New England that saved to the
Crown of England these maritime provinces; that to New England fishermen is
due the fact that the flag of Great Britain ßies on the citadel, and not the flag of
France, to-day.

. Early in the diplomatie history of this case, we find that the Treaty of Paris,
in 1763, excluded French fishermen three leagues from the coast belonging to Great
Britain in the Gulf of St. Lawrence, and fßfteen leagues from the Tsland of Cape
Breton. We find that the Treaty with Spain, in the same year, contained a relin-
quishment of all Spanish fishing rights in the neighbourhoorl of Newfoundland.
The Crown of Spain expressly desisted from all pretensions to the right of fishing
in the neighbourhood of Newfoundland. Those are the two Treaties of 1763-the
Treaty of Paris with France, and the Treaty with Spain.- Obviously, at that timie,.
Great Britain claimed for herself exclusive sovereignty over the whole Gulf of
St. Lawrence, and over a large part of the adjacent seas. By. the Treaty of
Versailles, in 1783, substantially the same provisions of exclusion were made with
reference to the French fishernen. Now, in that broad claim of jurisdiction over
the adjacent seas, in the right asserted and maintained to have British subjects
fish there exclusively, the fishermen of New England, as British subjects, shared.
Undoubtedly, the pretensions that were yielded to by those Treaties, have long
since disappeared. Nobody believes now that Great Britain has any exclusive
jurisdiction over the Gulf of St. Lawrence, or the Banks of Newfoundland, but at
the time when the United States asserted their independence, and when the Treaty
was formed between the United States and Great Britain, such were the claims of
England, and those claims had been acquiesced in by France and by Spain. That
explains the reason why it was that the elder Adams said he would rather cut
off his right hand than give up the fisheries, at the time the Treaty was formed, in
1783; and that explains the reason why, when his son, John Quincy Adams, was
one of the Commissioners who negotiated the Treaty of Ghent, at the end of the
war of 1812, he insisted so strenuously that nothing should be done to give away
the rights -f the citizens of the United States in these ocean fisheries. Those are
the fisheries which existed in that day, and those alone. The mackerel fishery was
unknown. It was the cod fishery and the wliale fishery that called forth the eulogy
of Burke, over a hundred years ago. It was the cod fishery. and whale fishery for.
which the first and second Adams so strenuously contended; and, inasmuch asit
was found impossible, in the Treaty at the end of the.war of 1812, to corne to any
adjustment of the fishery question, all mention of it was omitted in:the Treaty; the
Treaty-was made leaving each party to assert his claims at some future time. And
so it stood, Great Britain having given:notice that she did not intend to renew the
rights and privileges conceded to the United States in the Treaty of 1783, and the
United States giving notice that they regarded the privileges of the Treaty of 1783
as of a. permanent character, and not terminated by the.war of 1812; but no con-
clesion was arrived at betweenthe parties. Whatfolloved ? The best account-of
the controversy*to be found, is in a book called " The Fisheries and the Mississippi,'
which contains John Quincy Adams' letters on the subjectrof :the Treaty of Ghent,
and the Convention of 1818. Mr.'Adams, in that book, says that the year after
peace was declared, British cruizers warned all American fishing vessels not to
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approach within sixty miles from the coast of Newfoundland, and that it was in
consequence of!this that the negotiations were begun *whieh led to the Convention
of .1818 ; and the Convention of 1818, in the opinion'of Mr. Adams, conceded to the
United States all that they desired. He believed, and asserted, that Great Britain
had claimed, and intended to claim, exclusive jurisdiction over the Gulf of St. Law-
rence, and over the Banks of Newfoundfand, and he. considered, and stated that the
Treaty of 1818, in setting at rest for ever those pretensions, obtained for. the United
States substantially what they desired. A passage is quoted in the " Reply of Her
Majesty's Government to the United States' Answer," froin this book, in which
Mr. Adams says: "e The Newfoundland, Nova Scotia, Gulf of St. Lawrence,. and
Labrador fisheries, are in nature, and in consideration both of their value and of the
right to share in then, one fishery. To be cut off from the enjoyment of that right
would be, to the people of Massachusetts, similar in kind, and comparable in degree,
with an interdict to the peopleof Georgia and Louisiana to cultivate cotton or
sugar. To be cut off, even from that portion of it which was within the exclusive
British jurisdiction, in the strictest sense, within the Gulf of St. Lawrence and on the
coast of Labrador, Would have been like an interdict upon the people of Georgia or
Louisiana to cultivate cotton or sugar in three-fourths of those respective States."
But he goes on to speak of the warning off of American vessels sixty miles from
Newfoundland, and then says: " It was this incident which led to the negotiations
which terminated in the Convention of the 20th October, 1818. In that instrument
the United States renouncedfor ever that part of the fishing liberties which they had
enjoyed or claimed in certain parts of the exclusive jurisdiction of the British Pro-
vinces, and within tlree marine miles of the shores. This privilege, without being of rnuch
use to ourfshermen, had been found very inconvenient to the British ; and in return,
we have acquired an enlarged liberty, both of fishing and drying fish, within other
parts of the British jurisdiction, for ever."

Fishing for mackerel in ten fathoms of water, off the bight of Princé Edward
Island, was not the thing then taken into consideration. There was no mackerel
fishery till many years after. This controversy was caused by a claim on the one
hand, and a resistance on the other, with reference to the ocean fisheries, to the
cod-fishery, the whaie-fishery, the deep-sea fishery, three leagues, flifteen leagues,
sixty miles from the shore; and after the Convention of 1818 had been formed, if
it had been construed as the British Government construe it to-day, there would
have been no more controversy on the subject. The controversy that arose after
the Convention of 1818, sprang from the unwarrantable and extravagant preten-
sions, not so much of Her Majesty's Home Government, as of the Colonial autho-
rities. In order to understand the importance that has been attributed to this
subject, it is indispensably necessary that you should know what was claimed to
be the iiiterpretation of the Convention of 1818, down to a very recent day. The
Prnvincial authorities claimed, in the first place, to exclude United States' vessels
from navigating the Gut of Canso. Nobody makes that claim now. In the second
place, they claimed the right to exclude themn from fishing anywhere in the Bay of
Fundy. That claim was insisted upon until, on arbitration, it was decided against
Her Majesty's Government. Not only was the headland doctrine asserted as to the
great bays, but under its guise, the Provincial authorities claimed the right to
draw a straight line from East Point to North Cape of Prince Edward Island, and
make the exclusion three miles from that point. I have had marked on the map
annexed to the British case, two'or three of the principal lines of exclusion as they
vere then insisted upon, that you may know what it was that our people regarded

as important. The claim to treat East Point and North Cape as headlands, and to
exclude us a distance of three. miles from a line drawn between them, is a notion
that has not departed from the popular mind to the present day.

The affidavits from Prince Edward Island were drawr upon the theory that
that is the rule, and in two or three of them I have found it' expressly stated,
"that all the mackerel were caught within the three mile line; that is to say,
vithin a line three miles from a straight line drawn from East Point to North CIpe."
Now, those affidavits are all in answer to one set of questions ; they are all upon
one model, and it is quite obvious that they were all of them coloured by that view
of the three -mile limit, as two of them expressly say that they were. At-all events,
that was the claim that was made down to a very recent period. The claim also
was made to exclude United States' fishernien trom Northumberland Strait. In
the case of the " Argus," seized by British cruizers, the ground of seizure was, that a
line was to be drawvn from North Cape to the northern line of Cow Bay -in Cape
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Breton. IL is marked there in red on the map. The evidence of-that claim, w1hich
was the basis of the seizure of the " Argus," is to be found in the correspondence
hetween Mr. Everett and Lord Aberdeen on the subject. (See Mr. Everett's letter
to Lord Aberdeen, quoted from in the United States' Brief, on page 21.) They like-
wise clained to draw a line from Margaree to Cape St. George. You will find that
down there. Those claims were not merelv made on the quarter-deck, but they
were made, sone of them, in diplomatic correspondence, some of then in resolutions
of thé Nova Scotia Legislature. They were made, and they were insisted upon;
and understanding this, I think you will be prepared to understand why it was that
exclusion from such limits was regarded as important to our fishermen. You will
remember that one of our oldest witnesses, Ezra Turner, testified that the Captain
of the cruizer 4 told me what his orders were fron Halifax, and he showed me his
marks on the chart. I well recollect three marks. One was from Margaree to
Cape St. George, and then a straight line from East Point to Cape St. George, and
then another straight line fromi East Point to North Cape. The Captain said, ' If
you come within three miles of these lines, fishing, or attempting to fish, I will
consider y-ou a prize.'' And a Committee of the Nova Scotia Legislature, as late
as 1851, in their report, say: " The American citizens, under the Treaty, have no
right, for the purposes of the fishery, to enter any part of the Bay of St. George,
lying between the~headlands forned by Cape.George, on the one side, and Port
Hood Island on the other."

Such vere the claims made, and how were those claims enforced ? They were
enforced by the repeated seizure of our vessels, their detention until the fishing
season vas over, and then their release. It appears by the returns that have
been made, in how many instances our fishing vessels were released without a trial,
after they had been detained until their voyages were ruined, and as our skippers
said in their testinony, it made no difference whether the seizure was lawfui o.
unlawful, the voyage was spoilt, and the value of the vessel almost entirely des-
troyed. There were repeated instances of which you have testimony, of cruizers
levying black mail upon skippers, taking a portion of their fili by way of tribute
from them, and letting them go on their way.

Mr. Thomson.-Instead of' seizing the whole?
Mr. Foster.-Yes, instead of seizing the whole. No doubt the poor and ignorant

skippers were thankful to escape from the lion's jaws with so little loss as that. Let
me give an instance. There is a letter from Mr. Forsyth, the United States' Secre-
tarv of State, to Mr. Fox, the British Minister at Washington, dated the 24th July,
1859, in which Mr. Forsyth requests the good offices of Her Majesty's Minister at
Washington with the authorities at Halifax, to secure to a fisherman too poor to
contend in the Admiralty Court, the restoration of ten barrels of herrings, taken
from hin by the officer who had seized his vessel, and withheld the herring after
the vessel.itself was released.

Well, what were the lavs enacted to enforce these pretensions ? A Nova Scotia
Statute of 1836, after providing for the forfeiture of any vessel. found fishing, or
preparing to fish, or to have been fishing, within three miles of the coasts, bays,
creeks, or harbours, and providing that if the master, or person in command,
should not trulv answer the questions put to him in examination by the Loarding
officer, he should forfeit the sun of 1001., goes on to provide that if any goods
shipped on the vessel were seized for any cause of forfeiture inder this Act, and anv
dispute arises whether they have heen lawfully seized, the burden of proof to show
the illegality of the seizure shall be on the owner or claimant of' the goods, ship,
or vessel, and not on the officer or person who shall seize and stop the same.
The burden of proof to show that the seizure was unlawful, was on the man
whose schooner had been brought to by the guus of the cutter. He was to be
taken into a foreign port, and there required affirmatively to make out that his
vessel and its contents were not liable to forfeiture. If lie attempted anv defence,
he was not permitted to do so, until'he had given sufficient security in the sum of
601. for the costs. He must commence nlo suit until lie had given one calendar
month's notice in writing of his intention to do so, in order that the seizing officer
might make amends if he chose; and he nust bring his suit within three months
after the cause of action accrued, and if he failed in the suit, treble costs were to
be awarded against him; while, if he succeeded in the suit, and the presiding
Judge certified that there was probablecause for the seizure, he was to be entitled to
no costs, and the officer making the seizure vas not to be liable to any action. That
Act, only very slightly modified, but with most of its offensive provisions still
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retained, was found on the Statutes of Nova Scotia as late as the year 1868, and I
am not aware that it has been repealed to-day. The construction put upon it in
this Province was, that a man who came into a British harbdur to buy bait with
which to catch fish in the deep sea,.was guilty of " preparing to 6sh," and that it
-was an offence under the Act to prepare within British territorial waters to carry
on a deep-sea fishery.

Such, gentlemen, was the condition of things which led the fishermen of the
United States to attribute so much importance to the three-mile restriction. We
know to-day that all this has passed away. We know that such pretensions are as
unlikely ever to be repeated, as they are sure never again to be submitted to. And
why do I refer to them ? Not, certainly, to revive anv roots of bitterness; not,
cerrainly, to complan of anything so long gone by, but because it is absolutely
indispensable for you to understand the posture of this question historically, in
order that you may be aware how different the question we are trying to-day, is
from the question wvhich has had such importance heretofore.

If the three-nile limit off the bend of Prince Edward Island, and down by
Margaree, vhere our fishernien sonetimes fish a week or two in the autumn (and
those are the two points to which almost all the evidence of inshore fishing in this
case relates), if the thrce-nile limit had been marked out by a line of buoys in
those places, and our people could have fished where they had a right to, under the
Law of Nations, and.the terms of the Convention of 1818, nobody would have beard
any complaint. Certainly it is most unjust, after a question lias had such a history
as this-after the two nations have been brought to the very verge of war with
each other, in consequence of disputes based upon such claims as I have referred
to-certainly, now that those claims are abandoned, it is most unjust to say to us,
" Because you complained of these things, therefore you must have thought the right
to catch muackerel in ten or fifteen fathois of water, within three miles of the bight
of the island, was of great national importance." We are not prepared to enter
fairly into a discussion ofthe present question, until it is perceived how different it
is from the one to vhich I have been alluding. Of course, our fishermem were
alarmed and excited, and indignant, when the things were done to which 1 have
referred. Of course it was true, that if such claims were to be maintained, they
must abandon fishing in the Gulf of St. Lawrence altogether, and not only did they
feel that there was an attempt unjustly and unlawfully to drive them out of a
valuable fishery, which had belonged to then and their forefathers ever since vessels
came here at all, but there vas also, with reference to it, a sense of wrong and
outrage, and the fishermen of New England, like the rest of the people of New
England, although long-suffering and slow to wrath, have ever been found to be a
race '" who know their rights. and knowing, dare maintain." But when these chains
are abandoned, as they have been now, there remains sirmply the question, what is
the value of fishing within three miles of the shore of the British territories ? And
this brings me to some of the immediate questions whicih we have to discuss.

In the irst place, I suppose I may as well take up the case of Newfoundland.
The case of Newiuidland, as I understand it, is almost entirely eliminated from this
controversy, by the decision which was made on the 6th September. The claim,
as presented in Hier Majesty's Case, is not one of compensation for fishing within
the territorial waters of Newfoundland. but it is one of enjoying the privileges of
commercial intercourse with the people of that island. Of territorial fishing in
Newfoundland waters, there is hardiy any evidence to be found since the first day
of July, 1873, when the fishery clauses of the Treaty of Washington took effect,
vith one exception, to which I will allude hereafter. There is certainly no cod-fishing

done by our people in the territorial waters of Newfoundland ; noue lias been proved,
and there is no probability that there ever will be, during the period of the Treaty,
or aftervards. The American cod-fishery is everywhere deep-sea fishing. There
is a little evidence of two localities in which'a few halibut are said to have been
taken in Newfoundland waters-onc near Hermitage Bay, and one near Fortune
Bay. But the saie evidence that shows that it once existed, shows that it had been
exhausted and abandoned, before the Treaty of Washington was inade. Judge
Bennet testified on that point, and said that-

" The halibut fishing on the Newfoundland coast is a very limited one, so far as I am aware. It is
l iited to the waters' between Brimuet Island in Fortune Bay, and Pass Island in ii Hermitage Bay. It is
coniIutedi close inlshore, «ni was very prolific fishery fora l lînuber of years. Our local fishernien
puisued it With hook and line. I think, about uight years ago,-the Americans visited that place for the
purpo~e of lishing, aîd they fished it very thoroughly. They fisled carly in the season iu the imonth of



April, when halibut was in great demuand in New York market. They carried thern there fresh in ice,
and I know they have pursued that fisherv from that time to within the last few years. I believe they
have about exhauted it now."

Another witness testified, that some years ago the halibut fishery was pursued
in that vicinity, but lie went on to say:-

" American fishermen do not now fish for halibut about Pass Island as tbey formerly did, because
I believe that that fishery bas been exhausted by tli Americans. I know of no United States' fishing
vessels fishing within three miles of the shore, except at and about Pass Island, as already stated."-
Affßdavit of Philip Hbcrt, p. 54, British Affldavits.

John Evans, page 52, British Affidavits, says:

"The halibut fishery folowed by the 'United States' fishing vessels about Pass Island has been
abandoned during late years. I have not heard of American fishing vessels tryiug to catch fish on the
Newfoundland inshore fishery."

There has been a little evidence that occasionally, when our vessels go into
harbours to purchase bait at night, some of the men will jig a few squid, when they
are waiting to obtain bait.

Ail the evidence shows that they go there, not to fish for bait, but to buy it.
It shows also that when they are there for that purpose, the crews of the vessels
are so much occupied in taking on board and stowing away the fish bought for
bait, that they have no time to engage much in fishing; but one or two witnesses
have spoken of a little jigging for squid by one or two men when unoccupied at.
night. As to the rest, ail the fishing in the territorial waters of Ncwfoundland is
done by the inhabitants themselves.

The frozen herring trade, which vas the ground of compensation chiefly relied
upon in the Newfoundland case, has been completely proved to be a commercial
transaction. The concurrent testimony of the witnesses on both sides is, that
American fishermen go there with money, they do not go there provided with the
appliances for fishing, but with money and with goods. They go therc to purchase
and to trade, and when they leave Gloucester, they take out a permit to touch and
trade, that they may have the privileges of trading vessels. Perlhaps it may be said
that the arrangement under which this bait is taken, is substantially a fishing for it.
I have heard that suggestion hinted at in the course of our discussions, but plainly,
it seems to me, it cannot be sound. We pay for herring by the barrel, for squid
and capelin by the hundred, and the inhabitants of the island vill go out to sea as
far as to the French Islands, there to meet Anierican schooners, and to induce
them to come to their particular localities, that thev may be the ones to catch the
bait for them. It is true that the British Case expresses the apprehension that the
frozen herring trade may be lost to the inhabitants of Newfoundland, in consequence
of the provisions of the Treaty. It is said that " it is not at ail probable that,
possessing the right to take the herring and capelin for themselves on ail parts of
the Newfoundland coast, the United States' fishermen will continue to purchase bait
as heretofore, and they will thus prevent the local fishermen, especially those of
Fortune Bay, from engaging in a very lucrative employment, which formerly
occupied them during a portion of the winter season, for the supply of the United
States' market." One of the British witnesses, Joseph Tierney, whose testimony is
on page 371, in speaking of this matter of getting bait, says, in reply to the
question, " How do you get that bait ?" " Buy it from persons that go and catch
it and sell it for so much a barrel. The American fishermen are not allowed to
catch their own bait at ail., Of course they may jig their own squid around the
vessel." And in reply to my question, " What would be done if they tried to catch
bait ?" The answer is, "l They are pretty rough customers. I don't know what
they would do." So it appears that American fishermen not only do not catch
bait, but are not allowed to catch it. They buy the bait, and that, to my mind, is
the end of the question. So far as the herring trade goes, we could not, if we were
disposed to, carry it on successfully under the provisions of the Treaty, for. this
herring trade is substantially a seining from the shore-a strand fishing, as it is
called-and we have no right anywhere conferred by this.Treaty to go ashore and
seine herring, any more than we have to establish fish-traps. I remember Brother
Thomson and Professor Baird were at issue on the question whether we had a right
to do this. Brother Thomison vas clearly right, and Professor Baird was mistaken.
We have not acquired any right under the Treaty to go ashore for any purpose
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anvwhere on the British territories, except to dry nets and cure fish. I (10 not think
that I ought to spend more time over the case of Newfoundland than this, except
to call your attention to the circumstance, that in return for these few squid jigged
at night, the islanders obtain an annual remission of duties averaging upwards of
50,000 dollars a year.

We have been kindly furnished, in connection with the British aidavits, upon
page 128, Appendix A, with a statement showing the duties remitted upon exports
from Newfoundland to the United States, since the Treaty of Washington-; and their
annual average is made out to be 50,940. dol. 45 c. I submit to the Commis-
sion whether we do not pay. upon any view of political economy, a thousand-fold
for all the squid that our people jig after dark.

Let it not, however, for a moment be supposed that because I took up the case,
of Newfoundland for convenience sake, as it is presented separately, that 1 regard it
as a distinct part of the case. The United States has made no Treaty with the
Island of Newfoundland, which bas not yet hoisted the fiag of the "Lone Star."
When she does, perhaps we shall be happy to enter into Treaty relations with her;
but we know at present onlv Her Majesty's Government. *We are dealing with the
whole aggregate of concessions, from the one side to the other, and Newfoundland
comes in with the rest.

Leaving, then, the Island of Newfoundland, I come to the question if- the value
to the citizens of the United States of the concessions as to inshore fisheries in the
territoi-ial waters of the Dominion of Canada (that is, within three miles of the
shore), for the five annual seasons past, and for seven years to come. In the first
place, there is the right conceded to our fishermen to land in order to cure fish and
dry nets-to land on unoccupied places, where they do not interfere with private
property, nor vith British fishermen exercising the same rights. In one of the
oldest Law Raeports, Popham's, an ancient sage of the law, Mr. Justice Doddridge,
remarks: "Fisliermen, by the law of nations, maydry their nets on the land of any
man." Without asserting that as a correct rule of law, I think I may safely assert
that it lias been the practice permitted under the comity of nations from the
beginning of human history, and that no.nation or people, no kingdom or country,
has ever excluded fishermen from landing on barren and unoccupied shores and,
rocks to dry their nets and cure their fish. If it was proved that the fishermen of
the United States did use privileges of this kind, under the provisions of the Treaty
of Washington, to a greater extent than before, I hardly think that you would be
able to find a current coin of the reaim sufficiently small in which to estimate com-
pensation for such a concession. But., in point of fact, the thing is not done; there
is no evidence that it is done. On the contrary, the evidence is that this practice
belonged to the primitive usages of a bygone generation. Seventy,'sixty, perhaps
fifty, years ago, when a little fishing vessel left Massachusetts Bay, it would sail to
Newoundland, and after catching a few fish, the skipper would moor his craft near
the shore, land in a boat and dry the fish on the rocks; and when he had collected
a fare of fish, and filled his vessel, he would either return back home, or, quite as
frequently, would sail on a commercial voyage to some foreign country, where he
would dispose of the fish and take in a return cargo. But nothing of that sort has
happened within the menory of any living man. It is somethingwhollydisused: of
no value whatever. And it*must not be said that under this concession we acquire
any right to fish from the shore, to haul nets from the shore, or to fish from rocks.
Obviously we do not. I agree entirely with the view of my Brother Thomson, as
manifested in his conversation with Professor Baird on that subject.

We come, thçn, to the inshore fishing. What is that ? In the first place, there
bas been some attempt to show inshore halibut fishing in the neighbourhood of
Cape Sable. It is very 'slight. It is contradicted by ail our witnesses. No
American fisherman can he found who has ever known of any halibut fishing within
three miles of the shore in that vicinity; and our fishermen ail say that it is impos-
sible that there should be halibut caught, in any considerable quantities, in any place
iwhere the waters are so shallow. There is also some evidence that up in the Gulf
of St. Lawrence there was once a small local halibut fishery; but the same evidence
that speaks of its existence there, speaks of its discontinuance years ago. The last
instance of a vessel going. there to fish for halibut that bas been made known ta us,
is the one that Mr. Sylvanus Smith testifies about, where a vessel of his strayed up
into the Gulf, was captured, and was released, prior to the Treaty of Washington.
As to the inshore halibut fishery, there has-been no name of a vessel, except in one
single instance, vhen a witness did give the name of the "Sarah C. Pyle," as a
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vessel that had fished for halibut in the vicinity of Cape Sable. We have an
affidavit from the captain of that schooner, Benjamin Swim, saying that he did not
take any fish vithin many miles of Cape Sable. He says he has been engaged in
cod-fishing since April of this year, and "has landed 150,000 pounds of halibut, and
caught them all, both codfish and halibut, on Western Banks. The nearest to the
the shore that I have caught fish of any kind this year is, at least, forty miles."
(Affidavit No. 242.)

So. much for the inshore halibut fishery. I will, however, before leaving it,
refer to the statement of one British witness, Thomas'R. Pattilo, who testified that
occasionally halibut may be caught inshore, as a boy nay catch a codfish off the
rocks; but, pursued as a business, halibut are caught in the sea, in deep wàter.
" How deep do you say ?" "The fishery is most successfully prosecuted in about
90 fathons of water, and, later in the season, in as much as 150 fàthoms."

So much for the inshore halibut fishery; and that brings me to the inshore
codfisherv, as to which I am reminded of a chapter in an old history of Irelabd, that
vas entitled, "On Snakes in Ireland," and the whoie chapter was, "There are no

snakes in Ireland." So there is no inshore codfishery pursued as a business by
United States' vessels anyvhere. It is like halibut fishing, exclusively a deep-sea
fishing. They caught a whale the other day in the harbour of Charlottetoivn, but
I do not suppose our friends expect you to assess in this award against the United
States any particular sum for the inshore whale fishery. There is no codfishery or
halibut fishery inshore, pursued by our vessels, any more than there is inshore
whale fishery. We know, and our wi'nesses know, where our vessels go. If they
go near the British shores at all, they go to boy bait, and leave their money in
payment for the bait. Will it be said that the codfishery is indirectly to be paid for,
because fresh bait must be used, and the codfishery cannot profitably*be pursued
without frcsh bait; and because ve are hereafter to be deprived of the right to buy.
bait by laws expected to be passed, and then shall have to stop and catch it, so that
by-and-bye, when some new statutes have been enacted, and we have been cut off
fron commercial privileges, we iuay be forced to catch bait for codfishing in British
territorial waters ? I think it will be time enough to meet that question when it
arises. Any attempt to cut us off from the commercial privileges that are alloved
in tines of peace, by the -comity of ci vilized nations, to al] at peace with them,
would of course bc adjusted between the two Governments, in the spirit ihat
becornes two finperial and Christian Powers. I do not think that, looking forward
to some unknown time, when some unknown law will be passed, we need anticipate
that we are to be cut off from the privilege of buying bait,·and therefore you should
award compensation against us for the bait vhich we may at that time find occasion
ourselves to catch. But if it is worth while to spend a single moment upon that,
hov thoroughly it lias been disposed of by the evidence, which shows that this
practice of going from the fishing grounds on the Banks into harbours to purchase
bait is one attended vith great loss of time, and with other incidental disadvantages,
so that the owners of the vessels much prefer to have their fishermen stay on the
Banks, and use salt bait, and whatever else they can get there. St. Pierre and
Miquelon are frce ports, commercial intercourse is permitted .there; bait can be
bought there; and as the British witnesses have told us, the traffic for bait between
Newfoundland and the French Islands is so great, and such a full supply of bait is
brought to the French Islands, more than there is a demand for,·that it is sometimes
thrown overboard in quantities that alinost fill up the harbour. That was the
statement of one of the witnesses. I do not think. therefore, that I need spend
more time, either upon the codfishery, or the question of buying bait or procuring
bait for codfishing.

What shall I say of the United States' herring fishery, alleged to exist at Grand
.Manan and its vicinitv ? Three British witnesses testify to an annual catch of
1,000,000 or 1,500,000 âiollars' worth by United States' fishermen in that vicinity, all
caught inshore. But these witnesses do not name a single vessel, or captain, or give
the name of any place from which such vessels come, except to speak in general terms
of the Gloucester fleet. These witnesses are McLean, McLeod, and McLaughlin.
The fish alleged to be taken are chiefly herring. I shall not stop to read their
evidence, or comment upon it in detail.- They are contradicted by several witnesses,
and by several depositions filed in the case, which you will find in the supplemental
depositions lately printed; all of whom state what we believe to be clearly true, that
the- herring trade by United States' vessels in the vicinity of Grand Manan, is purely-
a commercial transaction ; that our fishermen cannot afford the time to catch
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herring ; that their crews are too large, and their vessels too expensive to engage in
catching so poor a fish as herring;. that it is better for thei to buy and pay for them,
and that so they uniformly do. 'The members or the Gloucester firms who own and
send out these vessels, tell you that they go without nets, without the appliances to
catch herring at ail, but with large sums of money, they bring back the herring,
and they leave the noncy behind them.

This question seems to ume to be disposed of by the Report of the Commissioner
on the New Brunswick fisheries for 1876.

Mr. Venning, the Inspector of Fisheries for New Brunswick, quotes in his Report
on Charlotte County (pp. 266 and 267), from Overseer Cunningham of the Inner
Bay. Some attempt was made to show that Overseer Cunningham, althòugh the
official appointed for the purpose, did not know much about it; but it will be
observed that his statements, as well as those of Overseer Best (whose evidence is
next quoted), are affirmed by Mr. Venning, the Inspector of Fisheries for New
Brunswick, and inserted in his Report, under his sanction; and I think, thàt with the
Minister of Marine and Fisheries, himself from New Bunswick, at the head of the
Department, erroneous statements on a subject ·relating to the fisheries of his own
province were not likely to creep into omicial documents, and remain there unobjected
to. I think we must assume that these official statements are truer and more
reliable than the accounts that come from witnesses: " The winter herring fishery,"
Overseer Cunningham says, " I am sorry to say, shows a decrease from the yield of
last year. This, I believe, is owing to the large quantity of nets; in fact miles of
thema,being setbyUiiited States' fishermen, all the way from Grand Manan to Lepreau,
and far out in the bay, by the Wolves, sunk from 20 to 25 fathoms, which kept the
fish from coming into this bay. In this view I am borne out by ail the. fishermen
vith whorn I have conversed on the subject. Otir fishermen who own vessels have

now to go a distance of six or eight miles off shore before they can catch any. The
poorer class of fishermen, who have nothing but small boats, made but a poor catch.
However, during the winter months, there were caught, and sold in a frozen state
to United States' vessels, 1,900 barrels, at from 4 dollars to 5 dollars per barrel. The
price, being somewhat better than last year, helped to make up the deficiency in their
catch."

Then he goes on to speak of the injurious effect of throwing over " gurry," which,
he says, is practised by provincial fishermen as well as American, and says that,
" as they are fishing far offshore a week at a time, this destructive practice can be
followed with impunity and without detection." And Overseer Best speaks of the
falling-off in line fishing, but says that the yield of herring has exceeded that of
the previous year, disagreeing with his friend, Overseer Cunningham. He attributes
the deficiency in line fishing to the use of trawls. He goes on to say, " The catch
,was made chiefly in deep water this year, as far out as five to seven miles off the
coast, and no line fish have been taken within two miles, except haddock." " The
winter fishing," he says, "was principally done in deep water, as rough weather
prevailed most of the time, the fishermen found it very difficult to take care of their
nets; a great many of. which were lost. A large number of American vessels now
frequent our coast to engage in this fishery, and pay but little attention to our laws,
which prohibit Sunday fishing and throwing over "gurrv." This I amr powerless to
prevent over a stretch of twenty miles of coast, on which from sixty to one hundred
vessels are engaged. A suitable vessel is necessary for this work, and she should
cruize around among the fishing grounds, and see that the laws are respected by
those who are participating in the benefits of our fisheries."

Of course it is difficult to prove a negative; but ought not the British Agent to
be required, upon a subject of such magnitude as this, to produce some more satis-
factory evidence? If a large fleet of Amnerican vessels are year by year catching
herring within three miles of land, among an equal body of British fishermen, within
a limited space near Grand Manan, and if they are taking from 1,000,000 to
1,500,000 dollars' worth a year, is it not possible for our friends, the Minister of
Marine and Fisheries and the learned counsel, both from Nev Brunswick, to furnish
the names of just one or two vessels, or one or two captains among the great nu nber
that are so engaged ? 1,000,000 to 1,500,000 dollars' worth is the estimate that
they put upon the fishery. How many herring do you suppose it takes to come to
1,000,000 or 1,500,000 dollars? It takes more than ail the herring that are
imported into the United States, by the statistics. Just in that little vicinity, they
say that a greater amount of such fish are taken than are imported into the United
States, Now, if an operation of that enormous magnitude is going on, it does seem
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to me that somebody would know sornething more definite about it than has appeared
in this evidence. Certainly, there has been earnest zeal, and the niost indefa-
tigable industry in the preparation of the British Case. Nobody doubts that.
There has been every facility to procure evidence ; and are we not entitled to require
at the hands of Her Majesty's Government something that is more definite and
tangible than has appeared on this subject? 1 have made all the inquiry in my
power, and I cannot find out what the vessels are, who their captains are, from what
ports they come, or to what markets they return. We know very well what the
Gloucester herring fleet is. It is a fleet that goes to buy herring; that buys it at
Grand Manan; that buys it at the Magdalen Islands; that buys it in Newfoundland;
but of any fleet that fishes for herring in the territorial waters of New Brunswick,
after the utmost inquiry we can make, we remain totally ignorant.

There is another view of this subject, which ought, it seems to me, to be
decisive. Fverybody admits that herring is one of the cheapest and poorest of
fish, and that the former duty of i dollar a barrel, and 5 c. a box on smoked herring,
woula be absolitely prohibitory in the markets of the United States. Now, how
much must these New Brunswick fishermen gain if they have as large a fishery as we
have, and we have a fishery of 1,500,000 dollars in that vicinity? That is their
statement; the British fishery is about equal to the Ainerican; the American is
very near to 1,500,000 dollars a year in that vicinity; the British caught fish go
to the United States' markets almost exclusively-1 think one vitness did say
two-thirds ; everybody else has spoken as if the herring market was in the United
States almost altogether. How many barrels of herring does it take to come
to 1,000,000 dollars? We will let the other 500,000 dollars be supposed to
consist of smoked herring in boxes. How many barrels of herring does it take?
Why, it takes 300,000 or 400,000. The herring sell for from 2 to 4 dollars a barrel.
It takes 250,000, 300,000, or 400,000 barrels of herring-and a duty of 1 dollar is
remitted upon cach barrel,-a duty which would exclude them fron our market,
if it were reimposed. .Is not that a sufficient compensation ? If you believe that
our people catch herring there to any considerable extent, is not that market, from
which these people derive, according to their own showing, so large sums of money,
an equivalent? Remember, they say we catch 1,000,000 to 1,500,000 dollars'
worth; they say they catch as many; they say it nearly all goes to our market;
the duty saved is 1 dollar a barrel; and according to their own figures, they must
be reaping a golden harvest. Happy fishernien of New Brunswick! By the
statistics, they earn four or tive times as muîch as the fishermen of Prince Edward
Island, and the witnesses say that they earn really two or three times as much as
the statistics show! They are .receiving from 1,000,000 to 1,500,000 dollars for
fish sold chieflv in the markets of the United States, and the saving in duty is
several hundred thousand dollars. It is true that ve cannot find imported into
the United States any such quantity of herring ; still, that is the account that they
give of it.

This brings me, gentlemen, to the question of the inshore mackerel fishery-that
portion of the case which seens to me, upon the evidence, to be the principal'part, I
might almost say the only part, requiring to be discussed. Your jurisdiction is to
ascertain the value of those fisheries for a period of twelve years, from July 1, 1873,
to July 1, 1885. Of those twelve years, five have already elapsed ; one fishing year
lias passed since the session of this Commission began. 'Inasmuch as the twelve
years will terminate before the beginning of the fishing year in the Gulf of St.
Lawrence for 1885, it is -precisely correct to say, that five years have elapsed .and
seven remain. It is of no consequence how valuable these fisheries have been at
periods antecedent to the Treaty, nor how valuable or valueless you may think
they are likely to become after the Treaty shall have expired. The twelve years'
space of' timne limits your jurisdiction, and five-twelfths of that time is to be judged
of, by the testimony, as to the past. The results of the five :years are before you.
As to the seven remiaining years, the burden of proof is upon Her. Majesty's
Government to show what bei4efit the citizens of the United States may reasonably
be expccted to derive during that time froi Lhese fisheries. It will be for you .to
estimate the future by the past, as weli as you may be able.

This is a purely business question. - Although it arises hetween tvo great
Governmients, it is to be dccided upon the same principles of evidence as if it were
a claim betwcen two men, as if it was a question how tnuch each skipper that
enters the Guil' of St. Lawrence -to fish for mackerel ought .to .payout of.his own
pocket. We arm engaged in what the London. Times " has truly called a "great
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international lawsuit," and we are to be governed by the sane rules of evidence
that apply in all Judicial Tribunals-not, of course,' by the technicalities of any
particular system of law, but.by those great general principles, which .prevail
wherever, among civilized menjustice is administered. He who makes a claim is
to prove his claim and the amount of it. This is not a question to be decided upon
diplomatie considerations; it is a question of proof. MLIoney is to be paid for value
received, and he who claims the money is to show that the value has been received,
or will be. If there are extravagant expectations on the one side, that is no reason
for awarding a sum of money. If there is a belief on the other side that the
results of the Treaty are injurious to a great industry, which nearly all civilized
nations have thouglit it worth w'hile to foster by bounties, that is no argument
against rendering compensation. Whatever benefit the citizens of the United
States are proved to derive froni the inshore mackerel fisheries, within three miles
of the shore -of the Gulf of St. Lawrence, for that you are to make an award,
having regard to the offset, of which it will be niy duty to speak at a later period.
The inquiry divides itself into these two heads : First, What has been the value
from July 1, 1873, down Io the present time? and, second, What is it going to bc
hereafter? I invite your attention to the proof'that is before you as to the value
of the mackerel fishery since the Treaty went into effect. And here I must deal
with the question: What proportion of the mackerel is caught in territorial
waters, viz., within three miles of the shore? A great mass of testimony has
been adduced on both sides, and it might seem to be in irreconcilable conflict.
But ]et us not be dismayed at this appearance. There are certain land-marks
which cannot he changed, by a careful attention to which I think we may expect
to arrive at a tolerably certain conclusion. In the first place, it has been proved,
has it not ? by a great body of evidence, that there is, and always has been, in the
Gulf of St. Lawrence, a very extensive mackerel fishery clearly beyond British
jurisdiction, as to which no new rights are derived by the citizens of the United
States from the Treatv of Washington. It is*true that the map filed in the British
Case, and the original statement of that Case, make no distinction between the
inshore and the deep-sea mackerel fisheries. To look at this map, and to read the
British Case, you would think that the old claims of exclusive jurisdiction through-
out the Gulf were still kept up, and that all the mackerel caught in the Gulf of.
St. Lawrence were, as one of the witnesses expressed himself, " British subjects." But
we know perfectcy well, that a United States' vessel, passing through the Gut of
Canso to catch mackerel in the Gulf, will find numerous places whire, for many
years, the fishing has been the best, where the fisli are the largest, and where the
catches are the greatest, wholly away from the shore. The map attached to the
British Case tells this story, for ail through the Gulf of St. Lawrence, the
gentlemen who formed that map have put down the places where mackerel are
caught; and if the map itself does not indicate tliat seven-cighths of the mackerel
fishing grounds must be clearly far away from the shore, I am very much mistaken.
At the Magdalen Islands, where we have always had the right to fish as near as we
pleased to the shore, the largest and the best mackerel are taken. At Bird Rocks,
near the Magdalen Islands, where there is deep water close to the rocks, and where
the mackerel are undoubtedly taken close inshore (within two or three miles
of the Bird Rocks you will find the water to be twenty fathoms deep), ail. around the
Magdalen Islands, the mackerel fishing is stated by the experts who prepared this
map to be good the season through. Then we have the Bank Bradley, the Bank
Miscou, the Orphan Bank, the Fisherman's Bank, and we have the fishing ground
of Pigeon Hill; ail these grounds are far away from the shore, where there cannot
be the least doubt that our fishermen have always had the right to fish, aside froni any
provisions of the present Treaty. The most experienced and successful fishermen
who have testified before you, say that those have been places to which they have
resorted, and that there they were most successful. .

Look at the testimony of Andrew Leighton, whom we heard of fron the other
side early, as one of the'most successful fishermen that ever was in the gulf. Hc
speaks of the largest season's fishing any man ever had in the bay-1,515 barrels-
and says: "I got the mackerel the first trip at Orphans and the Magdalens; the
second trip, at the Magdalens; the third trip, at Fisherman's Bank; and I ran
down to Margaree and got 215 barrels there, and went home." All the maekerel at
Margaree, he says, were caught within two miles of the shore-within the admitted
limits. Recall the evidence of Sylvanus Smith and Joseph Rowe, experienced and
successful fishermen, who tell you that they cared littie for the privilege of fishing
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within threc miles of the land ; that they did not believe that vessel-fisling could be
prosecuted successfully there, because it required deeper water than is usually found
within the distance of thrce miles, to raise a body of mackerel sufficient for the
fishermen on a vessel to take the fish profitably; that boat-fishing is a wholly
distinct thing from vessel-fishing; that boats may anchor within three miles of the
land, and pick up a load in the course of a day at one spot, where mackerel would
be too few, and too small, for a vessel with fifteen men to fish to any advantage.
Almost ail the evidence in this case of fishing within three miles of the shore relates
to the bend of Prince Edward Island, and to the vicinity of Margaree. As to the bend
of the island, it appears, in the first place, that many of our fishermen regard it as
a dangerous place, and shun it on that account, not daring to come as near the
shore as within thrce miles, because, in case 'of a gale blowing on shore, their
vessels would be likely to be wrecked. It appears also that even a large part of the
boat-fishing there is carried on more than three miles from the shore. Undoubtedly
many of the fishermen have testified to the contrary; many of the boat iishermen
from the island have testified that nearly ail their fish were caught within three
miles; still it does appear by evidence that nobody can controvert that a great
part of the boat-fishing is more than three miles out. One of the witnesses from
the island, James McDonald, says in his deposition, that from the middle of Sep-
tember to the lst November not one barrel in 5,000 is caught .outside the limits,
and he gives as a reason that the water will not permit fishing any distance from
the shore because it is too rough. But it is perfectly obvious that a man who so
testifies, either is speaking of fishing in the verysmallest kind of boats, littie dories
that are not fit to go off three miles from the shore, and therefore knows nothing
of vessel or large boat fishing; or else he is under the same delusion that appears
in the testimony of two other witnesses to which I referred in another connection-
McNcill, who on page 42 of the British Affidavits describes the three-mile limit
thus: "A line drawn between two points taken three miles off the North Cape and
East Point of this isiand ;" and John A. McLeod, on page 228, who defines the
three-mile limit as "a line drawn from points three miles off the headlands." When
a witness comes here and testifies that after September not one barrel of mackerel
in 5,000 is taken outside of the three-mile limnit, because it is too rough to go so far
out, he is either speaking of a little cockleshelL of a boat that is never fit to go out
more than one or two miles, or else he retains the old notion that the headland-line
is to be measured from the two points, and that three miles outside that line (which
would be something like twenty-five or thirty miles out from the deepest part of the
bend of the island), is the territorial limit.

Mr. Thomson.-If you will read the other portion of his deposition you will see
that your statement is not quite fair.

Mr. Foster.-"That the fish are nearly ail caught close to the shore, the best
fishing-ground being about one and one-half miles from the shore. lu October the
boats sometimes go off more than three miles from land. Fully two-thirds of the
mackerel are caught within three miles from the shore, and ail are caught within .what
is known as the three-mile limit, that is, within a line drawn between two points
taken three miles off the North Cape and East Point of this isiand." (MeNeill,
p. 42.) We will have this evidence accurately, because I think it sheds considerable
light on the subject: "that nine-tenths of our mackerel are caught vithin one and
one-half miles from the shore, and I may say the whole of them are caught within
three miles of the shore." (McLeod, p. 228.) Somewhere the expression "not one
barrel in 5,000" occurs. It is in one of those affidavits-perhaps in the first one.
I have read the passage so as to do no injustice to the statement of the witness.

Mr. Hall testified that for a month before the day of his testimony, that is to
say, after about the first week in September, no mackerel were caught within five
or six miles of the shore, and lie applied that statement to the specimen mackerel
which were brought here for our inspection and our taste; and Mr. Myrick, from
Rustico, told the s:âme story. Moreover, ail their witnesses, in speaking of the
prosperity of the fishing business of the island, whicb has been dwelt upon and
dilated upon so much, speak of the fact that not only are the boats becoming more
numerous, but they build them larger every year-longer, deeper, and bigger boats.
Why? To go farther from the shore. So said Mr. Churchill. I call that a pretty
decisive test of the question, W*hat proportion of the mackerel is caught within three
miles of the shore? Whatdoes Professor Hind say on that subject? In the Report
that has been furnished us he says (p. 90): "Mackerel-catching is a special industry
and· requires sea-going vessels. The boat equipment, so common throughout
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British American waters, is wyholly unsuited to the pursuit of the mackerel. which
has.been so largely carried on by United States' fishermen. Immense schools of
mackerel are frequently left unmolested in the gulf and on the coast of Newfound-
land, in consequence of the fishermen being unprovided with suitable vessels and
fishing gear. It is, however, a reserve for the future, Which at no distant day will
be utilized.". Then he goes on to remark that the use of the telegraph is likely to
become of great value in connection with these fisheries. -

Now, is there any explanation of these statements, except that the bulk of the
mackerel are caught more than three miles off, in the body of the gulf? If it is
a "special industry " to which boats are wholly unsuited, can it possibly be true
that a great proportion of the fish is caught within three miles of the shore? Flow
can you account for these statements of their scientific witness in his elaborate
Report, except by the fact that he knows that the mackerel fishery is, so large a
part of it, a fishery more than three miles off the coast that it can profitably be
pursued only in vessels?

There are two other things that lie beyond the range of controversy to which I
wish to call your attention. In the first place, there is' a statement made by the
United States' Consul at Prince Edward Island, J. H. Sherman, back in 1864, in a
communication to the Secretary of State at Washington, long before any question
of compensation had arisen; a confidential communication to his own Government
by a man who hald every opportunity to observe, and no motive to mislead. He
was writing with reference to the value of the inshore fisheries, and the statement
so perfectly .corresponds with what I believe to be the real truth that I desire to
read it: "The Reciprocity Treaty seems to have been an unalloyed boon to the
Colony. The principal benefit that was expected to accrue to the United States by
its operation was from the removal of the restrictions upon our vessels engaged in
the fisheries, to a distance of three marine miles from the shore; but vhatever
advantage might have been anticipated from that cause has failed to be realized.

"The number of vessels engaged in the fisheries on the shores of this Colony.
has greatly diminished since the adoption of that Treaty, so that it is now less than
one-half the former number. The restriction to three marine miles from the shoré
(which we imposed upon ourselves under a former Treaty) has, I am assured, but
few, if any disadvantages, as the best fish are caught outside that distance, and the
vessels are filled in less time, from the fact that the men are liable to no loss of time
from idling on the shore."

Next take Appendix E of the British Case. Look at the Report of the Execu-
tive Council of Prince Edward Island, made to the Ottawa Government in 1874,
with reference to the preparation of this very case. They are undertaking to show
how large a claim can be made in behalf of the inshore fisheries of the island, and
what do they say ? Page 3, paragraph 8:-" From the 1st July to the lst October
is the mackerel season around our coasts, during which time the* United States'
fishing fleet pursues its work, and it has been showvn" (1 do not know where it
has been shown) "that in 1872 over 1,000 sail of .United States' schooners, from 40
to 100 tons, were engaged in the mackerel fishery alone." .More than the whole
number of the United States' vessels licensed to pursue the mackerel and cod
fisheries in that year; so that those statistics wvere large, and the gentlemen who
prepared this statement were not indisposed to do full justice to their claims. They
did not mean to understate the use made of the fisheries of the island, nor the
importance of Lhem to the United States' fishernen. " This fact, together with our
experience in the collection of 'Light-money,' now abolished, as well as froni actual
observation, a fair average of United States' vessels fishing around our coasts during
the season referred to may be safely stated at 300 sail; and as a season's work is
usually about 000 harrels per vessel, we may fairly put down one-third of the catch as
taken inside of the three-mile limit."

Such was the extent of the claim of the Prince Edward Island Government
with reference to the proportion of the inshore and offshore catch of mackerel,
when they began to prepare this case. After this, they may pile affidavits as high
as they please, they can never do away with the effect of that statement. Those
gentlemen know the truth. The rest of this paragraph goes on to estimate that
5 dollars a barrel is the net cost of the ish, but I will.not go into that.

Mr. Thomson.-You wili not adopt that whole paragraph?
Mr. Foster.--Hardly. I adopt the statement; that in the judgment of·the

Executive Council of the island, the strongest claim that they could make as to
the proportion of mackerel taken within three miles of the shore was one-third.
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But ve have more evidence about this inshore fishery, for I am now trying to
call your attention to those matters that lie cutside the range of controversy, where
you cannot say that the witnesses, under the pressure of excited feeling, are making
extravagant statements. Let us see what the statement was in the debates upon
the adoption of the Treaty. Dr. Tupper, of Halifax, in giving an account of the
state of the fisheries, says: " The Member for West-Durham stated that if Canada
bad continued the policy of exclusion, the American fisheries would very soon have
utterly failed, and they would have been at our mercy. This was a great mistake.
Last sumimer he went down in a steamer from Dalhousie to Pictou, and fell in with
a fleet of thirty American fishing-vessels, which had averaged 300 barrels of
inackerel in three weeks, and had never been within ten miles of the shore." I am
inclined to concede, for the purposes of the argument, that of the mackerel caught
by boats off the bend of Prince Edward Island, about one-third are taken within
three miles of. the shore. I believe it to be a very liberal estimate,-and I have no
idea that any such proportion was ever taken by a single United States' vessel-
fishing in that vicinity. I have already alluded to the fact that the boat-fishing and
the vessel- fishing are wholly different things, and to the necessity of a vessel being
able to raise a great body of mackerel. Do you remember the testimony of Captain

lulbert, pilot of the "Speedwell," certainly one of the most intelligent and candid
witnesses that has appeared here ? lie stated that you could not catch the mackerel
in any quantities on board vessels off the bend of the island, because the water was
not deep enough within three mfiles. Take the chart used by Professor Hind in
connection 'with his testinmony, and see within three miles of the shore how deep the
water is. Ten to fifteen fathoms is the depth as far out as three miles. You will
hardly End twenty fathoms of water anywhere within the three-mile zone. Captain
Hulbert gave, with great truth, the reason for his opinion, that there was not
depth of water enough there to r6ise a body of mackerel necessary for profitable
vessel-fishing. My brother Davies feit the force of that, and cross-examined him
about the Magdalen Islands. I have ·been looking at the chart of the Magdalen
Islands, and i have also considered the testimony as to the fishing in that vicinity.
A great deal of the fishing at the Mýlagdalen Islands is done more than three miles
from the shore. The place where the .best mackerel are taken, Bird Rocks, will be
found to have twenty fathoms of wvater within the three-mile limit. And vhen you
come to that locality where I honestlv believe -.z larger proportion of mackerel are
caught within three miles than anywhere else, that is off Margaree in the autumn,
you will find by the chart that the water there is deep, and that twenty fathoms is
marked for quite a distance in a great many localities within three miles of the
laud. I have always understood the Byron Islands and the Bird Rocks to be a part
of the Magdalen Islands, and they have always been so testified to by the witnesses.
When they have spoken of the Magdalen Islands, they have included fishing in
those two localities as within the Magedalen Islands Fisheries. - In speaking of
localities they name the Bird Rock, but they speak of it as part of the M1agdafen
Islands. That particular question of geography may deserve more attention here-
after. I cannot now pause to consider it.

Right here, let me read from an early report on this subject of fishing inshore.
Captain Fair, of ler Majesty's ship "Champion," in 1839, says that he passed
throuoh a fleet of 600 or 700 American vessels in various positions, soie within
the headlands of the bays, and sone along the shores, but none within the three-
mile interdiction. While cruizing in the vicinity-of Prince Ed ward Island lie states
that there was not " a single case which called for our interference, or vhere it was
necessary .to recommend caution ; on the contrary, the Americans say that- a
privilege has been granted them, and that they will not abuse it."--(Sabine's
"Report on the Fisheries," page 410.)

There is something peculiar about this Prince Edward Island fishery, and its
relative proportion to the Nova Scotia fishery. As I said before, I am inclined to
believe that the greatest proportion of mackerel caught anywhere inshore is caught
off Margarce late in the autumn. The United States' vessels, on their hoineward
voyage, make harbour at Port Hood, and lie there one or two weeks ; while there
they do fish within three miles- of Margaree Island, not between Margaree Island
and the nainland, but within three miles of the island shores, and just there is
found water deep enough for vessel-fishing. Look at the chart, which fully explains
to my mind the inshore fishing at this point. Margaree is a part of Nova Scotia,
and Professor Hind says there is an immense boat-catch all along the outer coast
of Nova Scotia, and estimates that of the Dominion· mackerel catch,.Quebec
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furnishes 7 per cent. (he does not say where it comes from); Nova Scotia, 80 per
cent.; New Brunswick, 3 per cent.; and Prince Edward Island, 10 per cent. Con-
sidering the fact that the preponderance of the testimony in regard to the mackerel
fishery comes from Prince Edward Island, is it not strange that it does not furnish
more than 10 per cent. of the entire catch ? That is, not more than 12,000 or
16,000 barrels of mackerel a-vear. But this accords with the Report of J. C. Taché,
Deputy Minister of Agriculture, pages 43 and 44, which is the most intelligible
report, or statistical memoranda, of the Canadian Fisheries that I have found. It
bears date 1876, and in narrow compass, is more intelligible to me, at least, than
the separate statements which I am obliged to draw from the large volumes.
Mr. Taché says that "the figures of the Fisheries Report are a very great deal
short of the real quantities caught every year as regards cod and herring, although
coming quite close to the catch of mackerel. The reason is that it is specially from
large commercial bouses, which are principally exporters of fish, that the informa-
tion is gathered by the Fisheries officers; then it comes that mackerel, being princi-
pally obtained for exportation, and held in bond by large dealers, is found almost
adequately represented in these returns."

When I called Professor Hind's attention to these statements, and remarked
to him that we had not heard much said about the places where mackerel were
caught in Nova $cotia, lie replied it was because there vas an immense boat-
catch on the coast. If there bas been any evidence of United States' vessels
fishing for mackerel within three miles of the shores, or more than three miles from
the shore of the outer coast of Nova Scotia, it has escaped my attention. There is
no considerable evidence, I (o not know but I night say, no appreciable evidence,
of United States' vessels fishing for mackerel off the coast of Nova Scotia (I am
not now speaking of Margaree, but the coast of Nova Scotia). As to Cape Breton,
very little evidence has been given except in reference to the waters in the neigh-
bourhood of Port Hood.

You will observe that this estimate of the Prince Edward Island fisheries,
10 per cent., must be nearly correct. It is larger than the returns of exportation, a
little larger than Mr. Hall's estimate, and I think if I say that from 12,000 to 15,000
barrels of mackerel are annually exported from Prince Edward Island, I shall do
full justice to the average quantity of fish cauglit there. Now, it does seem to me
that there has been no evidence that can tend to lead you to suppose that the
quantity taken by United States' vessels in that neighbourhood since the Treaty of
Washington, five years ago, compares at all in magnitude with the quantity taken
by the island vessels themselves.

There are some other topics connected with the nackerel catch to which I want
to call your attention. .Renember, gentlemen, always, that we hold this investi-
gation down to the period of the Treaty; and that you have no right to make any
award against the United States for anything anterior to the 1st day of July, 1873,
or subsequent to twelve years later than that.

Now, I wish to presenr. some figures relative to the years that have elapsed
since the fishery clauses of the Treaty of Washington took effect. I will begin with
1873. That year, the Massachusetts inspection of mackerel was 185,748 bbls.; the
Maine inspection was 22,193 bbls.; the New Hampshire inspection was 2,398 bbls.
(I am quoting now from Appendix 0.) The total amount of the Massachusetts,
Maine, and New Hampshire inspection for the year 1873, is 210,339 bbls. That is
the entire amount caught by United States' vessels and boats around our shores,
coasts, and in the Gulf of St. Lawrence. Whatever comes from our vessels appears
in the inspection. During that year we are favoured with the returns from Port
Mulgrave; and, aliowing for a little natural spirit of exaggeration, which sonie
might attribute to the patriotic feelings of the collector, and others to the disposition
of American fishermen to tell as good stories of their catch as they can, we find the
Port Mulgrave returns to be pretty accurate. They are a few per cent. in excess of
the statistics of the catches, with which I have compared them to some extent; but
still are tolerably accurate and fair returns for that year. They give 254 vessels,
with an average catch of 348 sea barrels, and 313 packed barrels, aggregating
88,012 sea barrels. Taking off 10 per cent. for loss by packing. which accords with
the current of the testimony-the Port Mulgrave inspector estimates the loss by
packing to be 7- per cent., and he estimates 15 bbls. off, but the current of the
testinony makes it 10 per cent.-the aggregate was 79,211 packed barrels. Of the
254 vessels, 131 came from Gloucester. Of these 254 vessels, 25 were lost that year,
a loss of 10 per cent. of all the United States' vessels that were in the gulf. One-
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tenth part of all the vessels that came to the gulf that year were lost. That is the
largest catch that our vessels have made since the Treaty. Of that 79,211 bbls.,
which were caught by United States' vessels in the Gulf of St. Lawrence, in the year
1873, what proportion are you prepared to assume was caught inshore ? Is not a
third a liberal estimate ? Taking the Magdalen Islands, taking Bank Bradley,
taking Orphan Bank, taking Miscou Bank, taking the Pigeon Hill grounds, taking
the fishing off the bend of the island, that place where Captain Rowe said he always
found the best and largest fish, inside of New London head, twelve or fifteen miles out,
-taking all these well known localities into consideration, I ask whether there can
be any doubt that it is a very liberal estimate indeed to say one-third was caught
inshore? I do not think that all the mackerel taken by United States' vessels
inshore, in all parts of the Gulf of St. Lawrence, averages an eighth or a tenth of
the total catch, but I will assume for the moment one-third, the proportion which
the Executive Council of Prince. Edward Island thought a fair average for the
shores of their island. That would make 26,404 bbls. caught in Britisli territorial
waters in that year, the irst ycar of the Treaty. What were these inackerel worth ?
Mr. Hall tells you that lie buys them, landed on shore, for 3 dol. 75 c. a barrel.
After they have been caught, after the time of the fishermen has been put into the
business, lie buys them for 3 dol. 75 c. a barrel. If they are worth 3 dol. 75 c. a
barrel when they are caught, what proportion of that sum is it fair to call the right
to fish for them worth? You inay set your owi figures on that. Cail it one-half,
one-third, or one-quarter. i should think it was somewhat extraordinary if the

right to fish in a narrow zone three miles wide was worth any large portion of the
value of the fish after they were caught and landed. But you may estimate that as
you please. I will tell you how you will come out if you charge us with having
caught a third of our fish inshore that year, and with the full value that Mr. Hall
pays for them after they are caught. It is 99,015 dollars.

That was the first year of the Treaty, and there were imported into the United
States fron the British Provinces 90,889 bbis., on whiclh the duty of 2 dollars a
barrel would amount to 181,778 dollars. The value of the 6sh that our people
caught is 99,000 dollars, and the British fishermen gain in remission of duties
nearly 182,000 dollars.

Look at it in another way. Does anybody doubt that, barrel for barrel, the
right to import mackerel free of duty is worth more than the right to fish for them ?
Is not the right to carry into the United States' market, after they are caught, a
barrel of mackerel, worth as much as the right to Osh for a barrel of mackerel off
the bight of the island ? Estinating it so, 90,889 bbls. came in duty free, and there
were cauglit in the gulf by American vessels, 79,211 bbls. That is the first year of
the Treaty, and by far the best year.

The next year, 1874, the Massachusetts inspection was 258,380 bbls. Since
1873 there has been no return from Maine. There is no general inspector, and the
Secretary of State informs us that the local inspectors do not make any returns.
I suppose that if you call the Maine catch 22,000 bbls., the same as the year before,
you vill do full justice to it, for the Maine mackerel shery, according to the
testiniony, has obviously declined for years. The inspection in New Hampshire was
5,519 bbls. There was imported into the United States that year from the Provinces,
89,693 bbls., on which there was saved a duty of 179,386 dollars. That year the
Port Mulgrave returns show 164 vessels to have been in the Gulf of St. Lawrence,
of which 98 came from Gloucester. 63 ,0781 sea barrels, or 56,770 packed barrels
were taken. The Gloucester vessels caight 48,813 bbls. Take these 56,770 packed
barrels as the aggregate catch in the year 1874 in the Gulf of St. Lawrence, by
United States' vessels, and set them off against the 89,693 barrels imported into the
United States, and where do you come out? Pursuing the same estimate, that one-
third may have been caught inshore-an estimate which I insist is largely in excess
of the fact-there would be 18,923 bbls. caught inshore, which would be worth
70,961 dollars, at Mr. Hall's prices; and you have 70,961 dollars as the value, after
they are caught and landed, of the mackerel we took out of British territorial
waters, to set against a saving of 179,386 dollars on American duties. That is the
second year.

Now, cone to 1875. That year the catch was small. The Massachusetts
inspection was only 130,064; the New Hampshire inspection, 3,415 bbls. The
provincial importation into the United States is 77,538 bbls. That fell off some-
what, but far less than the Massachusetts inspection, in proportion. The. duty
saved is 155,076 dollars. Fifty-eight Gloucester vessels are found in the bay, as.
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we ascertain fron the Centennial book, and Mr. Hind, speaking of the mackerel
fishery in 1875, and quoting his statisties froin soine reliable source, says, " The
number of Gloucester vessels finding employment in the mackerel. fishery in 1875
was 180. Of these 93 made southern trips, 117 fished off shore, and 58 visited the
Bay of St. Lawrence; 618 fares were received, 133 from the south, 425 from off-
shore, and 60 from the bay." (Hind's Report, pp. 88, 89.) Fifty-eight vessels from
Gloucester made 60 trips.

Now, where are the Port Mulgrave returns for 1875 ? They were made, for we
have extracted that fact. We have called for them. I am sure we have called
often and loud enough for the Port Mulgrave returns of 1875 and 1876. Where
are they ? They are not produced, although the collector's affidavit is here, as
well as the returns for 1877, which we obtained, and of which I shall speak
hereafter. The inference froni the keeping back of these returns is irresistible.
Our friends on the other side knew that the concealment of these returns was
conclusive evidence that they were much worse than those of the previous year,
1874; and yet they preferred to submit to that inevitable inference rather than
have the real fact appear. Rather than to have it really appear how much the
fifty-eight Gloucester vessels caught in the bay.that year, they prefer to submit
to the inference which must necessarily be drawn, which is this-and it is
corroborated by the testimony of many of their witnesses-that that year the
fishing in the bay was a total failure. I can throw a little more ligh t on the
result of the fishing in the bay that year. There were fifty-eight vessels from
Gloucester. which averaged a catch of 191 bbls., while 117 on the United States'
coast caught an average of 409 bbls. This comes from the statistics for the
Centennial; 11,078 bbls. of mackerel taken from the Gulf of St. Lawrence in
1875 is all that we know about. What more there were our friends will not tell
us, because the aggregate of 11,078 bbls. caught by fifty-eight vessels, averaging
191 bbls. a vessel, is so much better resuit than the Port Mulgrave returns
would show, that they prefer to keep the returns back. I think, gentlemen, that
this argument, from the official evidence in your possession, is one that, under
the circumstances, you must expect to have drawn. That year, so far as we
know, only 11,078 bbis. of mackerel came out of the gulf; but double it. You
vill observe that more than half of the vessels have come from Gloùcester every

year. The previous year there were 9S out of 164. Let us double the number
of vessels that came from Gloucester. Suppose that there were as inany vessels
came from other places, and that they did as well. The result would give you
23,156 bbls. Take the actual result of the Gloucester vessels; suppose as many
more came from other places, when we know that the previous year a majority
came frorm Gloucester (I want to be careful in this, for I think it is important),
and about 23,000 bbls. of mackerel were taken out of the Gulf of St. Lawrence
in the year 1875, against an importation of 77,538 bbls. into the United States
from the provinces, on which a duty vas saved of 155,076 dollars.

In the year 1876, by the official statement which was lost, twenty-severr trips
were returned to the Custom House as being made by Gloucester vessels to the
Gulf of St. Lawrence. 1 cannot verify that; it depends merely upon memory.
We have not had the Port Muigrave returns. I give my friends leave to put them
in now, if they will do so, or give us an opportunity to examine them. I invite
them to put thein in now, if they think I am overstating the result. There were
twenty-seven Gloucester vessels (I may be in error about this, it is mere mernory)
came to the gulf in 1876. The Massachusetts inspection was 225,941 bbls.; the
New Hampshire inspection was 5,351 bbls.; the United States' importation was
76,538 bbls.; duty saved 153,076 dollars. To be sure they will say that 1875 and
1876 were poor years. They were poor years; no doubt about that. But average
them with 1873 and 1874, and see if the result is in the least favourable; see if
they are able to show any considerable benefit derived by our people from inshore
fishing, or anything which compares with the saving in respect to duty that they
make.

When we began this investigation, nearly every witness that was examined
vas asked whether the prospects for the present year were not very good-whether
it was not likely to be an admirable mackerel year in the gulf, and they said " Yes."
They said the guif was full of mackerel. Somehow or other, that impression got
abroad, and our vessels came down here in greater numbers than before for several
years. One witness has seen fifty or seventy-five vessels there.. I think seventy-six
came fron Gloucester. There may have been 100 there in all. You wilI recollect
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that one witness said the traders in Canso telegraphed how fine the prospects were,
with a view, probablv, to increase their custom; but they did expect that the
fishing in the Gulf of St. Lawrence was to be better than it had been for a long
time. Let us see what has happened this year. We have a part of the Port
Mulgrave returns, down to the 25th September, 1877. There is another page, or
half a. page, which our friends have not furnished us. I invite them to put that in
now. I would like it vervmuch. But so much as we were able to extract produced
the following result:-60 vessels; 8,3651 bbls.; an average of 139e sea-barrels,
or 125 packed bbls.; and one of our affidavits says that the fish on one vessel were
all bought. The " John Wesley " got 190 bbls., very much over the average, and
the witness said he went to the gulf, could not catch any mackerel, and thought
he woild buy some of the boatnen. But 125 packed barrels is the average catch,
and 8,3651 is the total number of bbls. Now, multiply that by the value of the
mackerel after they ·are are landed, and see what is. the result. It is about
31,370 dollars.

L will not stop to do that son accurately, because it is too small; but I vill
call your attention to the results of the importations this year. The importations
into Boston to lst October, from Nova Scotia and New Brunswick, were 36,576
barrels; from Prince Edward Island, 14,5491 barrels ; in all, 51,1251 barrels, which
would amount in duty saved to 102,251 dollars, up to the lst October. It is ·not
strictly evidence-and if' my friends object to it it may be stricken out-but here
is the last report of the Boston Fisli Bureau, that came yesterday, which gives
later results. Up to the 2nd November there had been 77,617 barrels imported
into Boston from the provinces-more than double the amount that was imported
in 1876, up to the same time, so that, while there has been this great falling-off in
the vessel fishery in the gulf-it is a total failure to-day-there has been double
the catch by boats, and double the catch by the provincial fishernen. They have
saved 155,234 dollars of duty, as against something like 30,000 dollars' worth of
fish, when they are caught. It may be said that these returns will not represent
the average, but we had a witness here, the skipper of the schooner ý' Eliza Poor,"
Captain William A. Dickie, who testified, on page 264 of the American evidence,
that he had 118 sea barrels, or 106 packed barrels. He was one of those men who
happened into Halifax on his schooner, and upon cross-examination it was drawn
from him by Brother Doutre that Mr. Murray, the collector at Mulgrave, told him
that he had an average, or more than an average, of the catch of the United States'
fleet. He saw fifty United States' vessels in the gulf. In the absence of more
complete returns, that is the liest account I am able to give of the condition of the
mackerel fishery in the Gulf of St. Lawrence, since the Treaty of Washington was
enacted.

I might confirm this by calling your attention to the testimony of witnesses
from the other fishing towns in Massachusetts, Provincetown, Wellfleet, and other
places, showing how the number of their vessels has decreased, and that the
business is being abandoned, so far as the Gulf of St. Lawrence goes. Whatever
is left of it is concentrated in Gloucester, and there its amount is insignificant.

I have spoken incidentally of the amount of duties saved upon the provincial
catch. On the subject of duties I propose to speak separately by.and-by; but I do
not wish to leave this branch of the subject, without calling your attention to what
strikes me as evidence so convincing that it admits of no answer. We have shown
vou how, under the operation of the Treaty of Washington, or fron natural causes,
the mackerel fishery of the United States' vessels in the Gulf of St. Lawrence lias
been dwindling down; that hardly any profitable voyages have been made to the
gulf since the Treaty. Certainly there has been no year when the fishing of our
vessels in the gulf has not been a loss to the fishermen. Let me call your atten-
tion to the fisheries of the provinces. In 1869 Mr. Venning, in making his fishery
report, after speaking of the fallirng off in the mackerel catch, went on to say:-
" This may be accounted for chiefly by sLating that a large proportion of our best
mackerel catchers ship on board American vessels on shares, and take their fish
to market in those vessels, and thus evade the duty; but after selling their fish,
for the most part return home with the money."

The ion. S. Campbell, of Nova Scotia, in the debate on the Reciprocity
Treaty, says :-

" Under the operation of the system that had prevailed since the repeal of the Treaty of 1854, the
fisherinen of Nova Scotia had, to a large extent, become the fisherinen of the United States. They
had been forced to abandon their vessels and homes in Nova Scotia, and ship to American ports, there
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to becone engaged in aiding the commercial enterprises of that country. It was a melaneholy feature
to sec thousands of young and hardy fishermen compelled to leave their native land to embark in the
pursuits of a foreign country, and drain their own land of that aid and strongth vhicl their presence
would have secured."

Mr. James R. MeLean, one of our witnesses, was asked whether the condition
of things was not largely due to want of capital, and he said:-

" It was owing to this reason:-We had to pay 2 dollars a barrel duty on the mackerel we sent to
the United States, and the men vould not stay in the island vessels wlhen they saw that the Americans
were allowed to corne and fish side by side with the British vessels, and catch an equal share of fish;
of course this was the result. The fishermen consequently went on the American vessels; our best
men did so, and some of the very best fishernen and smartest captains amongst the Americans arc
from Prince Edward Island and Nova Scotia."

Captain Chivirie, the first and favourite witness called on the British side,
says:-

" Q. *What class of men arc the sailors and fishermen employed among the Americans ?-A. I
would say that for the last fifteen years two-tbirds of then have been foreigners.

" Q. What do you meanu by the term ' foreigners'?-A. That they are Nova Scotians, and that
they come pretty much from all parts of the world. Their fishernien are picked pretty much out of al
nations.

"Q. If the Americans were excluded from our fishing privileges, vhat do you think these men
would do ?-A. They would returm to their native homes and carry on fisbing there.

" Q. Have many of them cone back ?-A. Oh yes. WC have a number of island men who
have returned. A large nunber have done so. A great many come home for the winter, and go back
to the States in the spring; but during the past two years manîy of this class have come down to remain.
This year 1(do not know more than a dozen out of threc hundred in iny neighbourhood who have
gone back. They get boats and fish along the coast, because they find there is more money to be secured
by this plan of operations. The fisheries being better, the general impression is that they are all
making towards home to fish on their own coast."

James F. White says in his affidavit, put in on the British side:-

"The number of boats fishiug here has trebled in the last three years. The reason of this
inerease is that other business is depressed, and fishermen fron the Unitcd States, New'foundland,
New Erunswick, and Nova Scotia are coming here ta settle, attracted by the good fishing, so that we
are now able to get crews to man our boats, wvhieh formerly we were unable to do. Another reason is
that the year 1875 was a very good year, and owing to the successful prosecution of the fishing that
year, people's attention was turned to the business, and they were incited to go into it."

And another of their men, Meddie Gallant, says in his affidavit:-

"'In the last five years, the number of boats engaged in fishing in the above distances bas at least
doubled. At this run alone there bas been a very great increase. Eight years ago there were only
eight boats belonging to this run, now there are forty-five. The boats are twice as good in iaterial,
fishing outfit, in sailing, in equipment, in rigging, and in every way, as they were five years ago. There
is a great deal more noney invested in fishing now than there was. Nearly every one is niow going
into the business about here. The boats, large and snall together, take crews of about tbree men eaci.
That is, besides the men employed at the stages about the fish, who are a considerable number."

So, then, while the mackerel fishing of our vessels in the gulf has been
diminishing, theirs has been largely increasing. What! all this and money too?
Is it not enough that two, three, or four times as much fish is taken by them as
before the Treaty ? Is it not enough that they are prosperous, that those who have
left them are returning home, and everybody is going into the business ? Can they
claim that they are losers by the Treaty of Washington? Is it not plain that
they have, in consequence of its provisions, entered upon a career of unprecedented
prosperity ?

At this point, Mr. Foster suspended his argument, and the Commission
adjourned until Tuesday, at noon.

Tuesday, November 6, 1877.
The Commission met, according to adjournment, and Mr. Foster resumed his

argument.

Gentlemen of the Commission
At the adjournment yesterday, I had been giving some description of the

quantity of the mackerel fishing, since the Treaty of Washington, by American vessels
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in the Galf of St. Lawrence, and in the vicinity of British waters. For the years
1873 and 1874, I am content to rest upon the information derived from the Port
Mulgrave statistics. With reference to the subsequent years, 1875, 1876, and 1877,
there are one or two pieces of evidence to which I ought, perhaps, specifically to
refer. Your attention has already been called to the fact that the Magdalen
Islands and the Banks in the, body of the Gulf of St. Lawrence--of which
Professor Hind says there are many not put down on the chart, "and wherever you
find banks," he says, " there you expect to find mackerel "-have been the principal
fishing grounds of the United States' vessels for many years. The disastrous
results of the great gale of 1873,. in which a large number or United States' vessels
were lost, and in which more than twenty Gloucester vessels went ashore on.the
Magdalen Islands, show where, at that time, the principal part of the · mackerel
fleet was fishing. In 1876, the Report of the Commissioner of Fisheries for the
Dominion speaks of the number of vessels that year found at the Magdalen Islands.
He says, "About one hundred foreign vessels were engaged fishing this season
around the Mlagdalen Islands, but out of that number I do not calculate that there
were more than fifty engaged in mackerel fishing, and according to the best informa-
tion received, their catch was very moderate."

We have also the statement of one of the Prince Edward Island witnesses,
George Maékenzie, on page 132 of the British evidence, who, after describing the
gradual decrease of the American fishery by vessels, says, " There has not been for
seven -years a good vessel mackerel fishery, and for the last two years it has been
growing worse and worse." He estimates the number of the United States' vessels
seen off the island at about fifty. We have also the testimony of Dr. Fortin on the
subject, who spent a number of weeks *this year, during the height of the fishing
season, in an expedition after affidavits, that took him al[ round the gulf, where he
could not have failed to see .whatever American vessels were fishing there. He says
he "may have seen about twenty-five mackereling and sailing about," and that he
heard at the Magdalen Islands there were seventy. According to the best informa-
tion that I can obtain, that is not far from correct. Joseph Tierney, of Souris,
says that there were twenty or thirty at Georgetown, fifteen or twenty at Souris,
and he should think when he left home there were seventy-five. Ronald Macdonald,
of East Point, says that he has not seen more than thirty sail this year at one time
together; that last year he saw as many as a dozen and perhaps fifteen or twenty
sail at a time. The number has diminished very much, he says, for the last five or
six .years, until this year.

Now, gentlemen, this is the record of the five years during which United States'
fishermen, under the pr-ovisions of the Treaty of Washington, have derived whatever
advantages they could obtain from the inshore fisheries. I have heard the
suggestion made that it would have been better if this Commission had met in
1872, because there might have then been evidence introduced with reference to the
whole twelve years of the Treaty of Washington, and I have even heard it said that
it would have been fair to estimate the value of the privilege for the twelve years
according to the appearance at that time. That is to say,. that it would have been
fairer to estimate by conjecture than by proof, by anticipation than by actual
resuits. It seems to me, on the contrary, gentlemen, that the fairer way would have
been, either to have the value of this privilege reckoned up at the end of each
fishing, year, when it could be seen what had actually been donc, or to have
postponed the determination of the question until the experience of the whole twelve
years, as matter of evidence, could be laid before the Commission.

What shall we say of the prospects of the ensuing seven years? What reason
is there to believe that the business will suddenly be revolutionized ; that there will
be. a return to the extraordinary prosperity, the great number of 6ish, and the
large catches that are said to have been drawn fron the gulf twenty-five, twenty,
fifteen years ago? We were told that the time for the revolution had come already,
when we met here, but the result proves that the present season has been one of
the worst for our fishermen. What chance can you sec that a state of things will
enstie that will. make the privilege any more valuable for the seven years to come,
than it has been for the five years already passsd ? Have you any right to assume
that it·is to be better without evidence 1 Have you any right, when you are obliged
to judge of the future by the past, to go back to a remote past, instead of taking
the experience of recent years ? Would it be just for you to do so? This Commis-
sion, pf course, does not sit here to be generous with the money of the Government
of..the United States, but simply to value in moncy what the citizens of the United
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States have under the Treaty reccived, and are proved to be about to receive. It
is, therefore, to be a matter of proof, of just such proof as you would require if you
were*assessing a charge upon each fishing vessel, either as it entered the gulf, or as
it returned with its mackerel.

We think that there have been, heretofore, quite good standards by which to
estimate the values of the inshore fisheries. For four years a system of licences
was enforced. In the vear 1866, the licence fee charged was only 50 c. a ton,
except at Prince Edward Island, where it seens to have been 60 c. a ton.
In 1867 it was raised to a dollar-a ton, and i dol. 20 c. at Prince Edward Island.
In 1868 it was 2 dollars a ton, and 2 dol. 40 c. at Prince Edward Island. The
reason for the additional price on the island I do not know, but it is not, perhaps,
of much conseqence. Our fishermen told you that the motive that induced them
to take out these licences was two-fold. In the first place they desired to be free
from danger of molestation. In the next place they did not desire, when there was
an opportunity to catch fish within three miles of the shore, to be debarred from
doing so ; and if the licence fee had remained at the moderate price originally
charged, no doubt all of our vessels would have continued to pay the licence, as
they did the first year. ' Four hundred and fifty-four was the number of licences
the first year; but when the price was raised to a dollar a ton, half the number of
vessels found it expedient to keep where they had always been allowed to go; to
fish remote from the shore; even to avoid doubtful localities; to keep many miles
out on the Banks, rather than pay a sum which would amount, on the average, to
70 dollars a trip ; and when the price was raised to 2 dollars a ton, hardly any of
the vessels were willing to pay it. The reason why they would not pay it, was not
that they were contumacious and deFlant. They were in a region where they were
liable to be treated with great severity, and where they had experienced, as they
thought, very hostile and aggressive treatment. They desired peace, they desired
freedom. They did not wish to be in a condition of anxiety. Neither the captains
of the vessels on the sea, nor the owners of the vessels at home, had any desire to
feel anxiety and apprehension. The simple reason why they did pay wlien it was
50 c. a ton, and ceased to pay when it became i dollar or 2 dollars a ton, was that
the price exceeded, in their judgment, the value of the privilege. There were not
mackerel enough takèn within the inshore zone to make it worth their while to give
so much for it. Whatever risk they were subjected to, whatever inconvenience
they were subjected to froin being driven off the shore, they preferred to undergo.
If a licence to fish inshore was'not worth a dollar a ton in 1868 and 1869, in the
halcyon days of the mackerel fishery, can anybody suppose it really is worth as
much as that now ? But fix the price of the licence fee as high as vou please. Go
to this question as a question- of computation, on business principles, pencil in
hand; estimate how much per ton it is worth, or how much per vessel it is worth,
and see to what result you are brought by the figures. Nobody thinks that for
some years past there have been in the Gulf of St. Lawrence 300 vessels from
the United States fishing for mackerel. The average tonnage is put by no one
at over 70 tons. That is about the average of Gloucester tonnage, and the
vessels that come from Gloucester are larger than those that corne from other
places. Three hundred vessels at 70 dollars a vessel, 21,000 dollars per annum.
Put vhatever valuation you please per ton, and state the account; debit the United
States with that, and sec what the resuilt is when you cone to consider the duties.
If it is called 2 dollars a ton, the highest price ever charged, it will be about 42,000
dollars a year.

Is there any prospect whatever that the mackerel fishery for American vessels
in the Gulf of St. Lawrence will ever again becone prosperous ? In order that it
should do so, there must concur three things, of no one of which is there any present
probability. In the first place, there must be much poorer fishing off the coast of
the United States than usual, for as things have been there for some years past until
the present year, the fishing for mackerel was so much more profitable than it had
ever been in the Gulf St. Lawrence, that there was no temptation for our vessels to
desert our own shores; and off the shores of the United States seining can be pursued,
which never has been successfully followed in the gulf. Seining mackerel is about
the only really profitable mode of taking the fish, as a business out of which money
can be made to any considerable amount. The days for hook and lie fishing have
passed away, and seining is the method by which the fish must be taken, if money
is to be made. That has never vet been done, and is not likely to be done, in the
Gulf. The bottom is too rough, the water is too shallow. The expedient that we



were told, at the beginning of the hearing, had been adopted, turns out to be
impracticable, for shallow seines alarm and frighten away the fish. The seines are
not made shallow to accommodate themselves to the waters of the Gulf. Year by
year they are made longer and deeper, that a school of fish may be more success-
fully enveloped by them. Then there must also be much better fishing in the Gulf
than has existed for several years past. It has been going down in value everyyear
since the Treaty went into effect. It bas got down to an average, by the Port
Mulgrave returns (I mean by the portion of the returns which we have) of 125
barrels a vessel this year, and according to the verbal statement of the Collector of
Port Mulgrave, 108 barrels is quite up to the average. If any one takes the trouble
to go throngh the returns wehave put into the case, and analyze them, it'will appear
that 108 bar'rels is quite as large as the average this year. Some vessels have corne
out of the Gulf with nothing at ail, and some with hardly anything at all. In the
next place, in order to induce American vessels to go for mackerel to the Gulf of
St. Lawrence in any considerable numbers, mackerel must have an active market,
at remunerative prices. There must be a different state of things in the United
States iii that respect, from what lias existed for many years past, for by all accounts
the demand lias been declining, and the consumption has been diminishing for ten
years past.

Without stopping to read at length the testimony on that point, there are two
or three of the British witnesses who in a short compass state the truth, and to
their testimony I wish to call your attention. Mr. Harrington, of Halifax, page
420, says, in answer to the question, "TIhere has not been as much demand for
mackerel 1 rom the United States for the last five years as formerly ? " " Not so great."
And in reply to the question, "There must be an abundant supply at bome, I
suppose ?" he says, " I should say so, unless the people are using other articles of
food." Mr. Noble, another Halifax witness, page 420, being asked the same ques-
tion, says, "1 think for the past two years the demand for mackerel has not been
quite so good as before." iMr. Hickson, of Bathurst, is asked this question, " Fresh
fish are very rapidly taking the place of sait mackerel in the market, and the
importance of sait mackerel and other cured fish is diiinishing more and more every
year. Is not this the case ?" His answer is, " That is my experience in my district."
"And owing to the extension of the railroad system, and the use of ice cars, pickled,salt,
and smoked fish will steadily become of less consequence ?" "Certainly." Mr. James
W. Bigelow, of Wolfville, Nova Scotia, on page 223 of the British evidence, states
very enphatically the practical condition of the business. He says, " The same
remark aplies not only to codfishing, but to ail branches of the fishery; within the
past ten years, the consumers have been using fresh instead of sait fish. The sait
fish business on the continent is virtually at an end." Hie is sorry to say that he
states this from practical knowledge of this business. He the' goes on to say that
fish is supplied to the great markets of the United States " from Gloucester, Portland,
and New Yorik; but from Boston principally." "And the fish is sent wiere ?" "To
every point west, ail over the Union; the fish is principally boxed in ice." Then
lie goes on to state that if the arrangements of the Treaty of Washington should
become permanent, instead of being limited a terni of twelve years, with the new
railroad communication with this city that lias been already opened, the result
wili be to make Halifax the great fish-business centre of the continent; that the
vessels will cone in here with their fresh fish, instead of going to Gloucester, or Boston,
or New York ; that a great business, a great city, will be built up lere; and he says
that, nothwithstanding the Treaty is liable to terminate in seven years, he is expect-
ing to put his own money into the business, and establish himself in the fresh fish
business here. Our own witnesses-the witnesses for the United States-have given
a fuller and more detailed explanation of this change that has taken place in the
markets. It requires noexplanationto) satisfy any persons,with the ordinaryorgans
of taste, that one who can get fresh fish will not eat sait mackerel. Everybody
knows that. Crede experto. Our witnesses tel you that fresh fish is sent as far as
the -Mississippi, and west of the Mýississippi, in as great aburidancc as is to be found
on the·sea-board. It is just as easy to have fresh fish at Chicago and St. Louis, and
at any of the cities lying on the railroad lines one or two hundred miles west of the
Mississippi, as it is to have fresh fish in Boston or Philadelphia. It is only a ques-
tion of paying the increased price of transportation. Salt fish lias to be transported
there also, and it costs as much to transport the sait fish as the fresh fish. The
result is, that people will not and do not cat sait fish nearly as much as fornerly.
Then there is a great supply of lake herring-a kind of white fish-from the
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northern lakes. The quantity is so great that the statistics of it'are almàst appalling,
although they-come from the most authentic'sources. This lake herring, being sold
at the same price as the inferior grades of imackerel-being sold often lover than
the cheapest mackerel can be afforded-is taken in preferénce to it. People find it
more agreeable.

At the South, where once there was a large mackerel demand usually; there
has grown up an immense nillet business, both fresh and cured ;that has taken
the place of sait mackerel there. And so it lias come to pass, that there is a very
limited demand. in a few large hotels, for that kind or sait mackerel which is the best,
the No. 1 fat mackerel-a demand that would not take up, at the usual price inthe
market-20 dollars a barrel-orc than from 5,000 to 10,000 barrels ail over
the country; while, if. you go down to the poorer grades of mackerel, few-will bùy
them until they gôt as low as from 7 to 8 dollars a barrel, I am not going
over the testimony of Proctor, Pew, Sylvanus Smith, and our other witnesses on this
subject, because what they have said must be fresh in the minds of ail of you. It
comes to this: people will not eat the mackerel unless they can buy it at a very low.
price. IL comes into competition, not with other kinds of fish alone, but vith every
description of chcap food. and its price can never be raised above the average price
of other staples in the market of equivalent food-value.

It' it is to be impossible to dispose of considerable quantities of these fish, until
the price is brought down to about 8 dollars a barrel on the average, what induce-
ment will there be to come, at great expense, to the Gulf of St. Lawrence. to have
such results as for years past have folIowcd fron voyages here? The truth,
gentlemen, is simply this: whether it is a privilege to you not .to sec United States'
vessels here, or whetlier their presence here has some incidental benefit connected
with it, you are going to find for years to come that they will not be licre. The
people in the Strait of Canso who want to sell them supplies will find then not
there to buy supplies, and the'unhappy fishermen vho suflèr so much from having
them in the neighbourhood of the island, will be exempt froni ail such evil conse-
quences hereafter. Once in two or three years, if there appears to be a chance of a
great supply here, and if there happens to be a great failure on our own coasts, a
few of our vessels will run .up in midsummer to try the experiment. But as to
a large fleet of United States' vessels fishing for mackerel in theGulf of St. Lawrence,
there is no immediate prosect that such will ever be the case. Forty years ago
fishing. for nackerel died out in the Bay of Fundy. According to the witnesses,
many years ago mackerel vere extremely abundant in the waters in the vicinity
around Newfoundland. They have disappeared froin ail those places, though,
strange to say, one schooner did get a trip of mackerel in a Newfoundland bay this
suminer, off the French coast, so that we are not obliged to pay for it in the award
of this Commission; it was in waters where we had a right to fish before the Treaty
of Washington. But this business, notoriously precarious, where no man can fore-
tell the results of a voyage, or the results of a season, will pretty much pass away,
so far as it is pursued by United States' vessels. They will run out on our own
coast; they vill catch what they can, and carry them to market fresh, and what
cannot be sold fresh they vill pickle. They will, when the prospects are good, make
occasional voyages here, but as for coming in great numbers, there is no probability
that they will ever do it again. Our friends in Nova Scotia, and upon the Island,
are going to have the local fishery to themselves. I hope that it will prove profitable
to them. I have no doubt it will prove reasonably profitable to them, because they,
living on the coast, at home, can pursue it under greater advantages than the men
of Massachusetts can. They are very welcome to ail the profits they are to make
out of it, and they are verv welcome, if they are not ungenerous in their exactions
from us, to ail the advantages they derive from sending the fish that they take in
their boats or vessels in Nova Scotia and Prince Edward Island to our markets.
Ail they can make by selling them there I an sure no one will grudge them.

I corne now to a branch of this case which it seems to me ought to decide it,
whatever valuation, however extreme, may be put upon the quantity of mackerel
caught by our vessels in the territorial waters of the Provinces. I mean the duty
question ; the value of the remission ofduties in the*markets of the United States
to the people of the Dominion. We have laid the statistics before you, and we find
that in 1874 there was 335,181 dollars saved upon mackerel and. herring, and
20,791 dollars more saved upon fish-oil. There was, therefore, 355,972 dollars saved
in 1874. In 1875 there was a saving of 375,991 dollars and some cents. In 1876,
353.212 dollars. I get these figures. by adding to the results of Table No. 4, which
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shows the importation of fish, the results of Table.No. 10, w*hich shows the 6 sh-oil.
The statistics are Mr. Hill's. In Table No. 5 you will find the quantities of
mackerel a'nd herring. The dutiable value of mackerel was 2 dollars a barrel,
of herring 1 dollar a barrel, and of siùoked herring 5 c. a box.

We are met here with the statement that the consumer pays the duties; and
our friends on the other side seem to think that there is a law of political economy
as inexorable as the law of gravitation, according to which, when a man has pro-
duced a particular article which he offers for sale, and a tax is imposed on that
article, lie is sure to get enongh more out of the man to whom he sells the article to
reimburse the tax. That is the theory ; and ve have heard it from their witnesses
-the consumer pays the duties-as if they had been trained in it as an adage of
political economy. But, gentlemen, I should not be afraid to discuss that question
as applicable to mackerel and herring, and the cured fish that come from the
Dominion of Canada into the United States, before any school of'political economists
that ever existed in the world. I do not care with what principles you start, prin-
ciples of free trade, or principles of protection, it seems*to me that it can be proved
to demonstration that this is a case where the duties fall tpon those who catch the
fish in the Dominion, and not upon the people of the United States, vho buy-and eat
them. The very Treaty under which you are acting requires you to have regard
to the value of the free market, ordains that in making up your award you shall
take it into account. And are you, upon any theories of political economy, to
disregard what the Trcaty says you shall. have regard to? Why, nobody ever
heard the proposition advanced, until we came here to try this case, that free access
to the markets of the United States was anything but a most enormous advantage
to the people of these Provinces.

Let us look at the history of the negotiations between the two Governments on
the subject. As early as 1845 (some years before the negotiations with reference to
the Reciprocity Treaty), when the Earl of Aberdeen announced to Mr. Everett, as a
matter of great liberality, that our fishernen were no longer to be driven out of the
Bay of Fundy, he went on to say, that in communicating the liberal intentions of
Her Majesty's Government, he desired to call Mr. Everett's attention to the fact,
that the produce or the labour of the British Colonial fishermen was at the present
moment excluded by prohibitory duties, on the part of the United States, from the
markets of that country; and he submitted, that the moment wlen the British
Government made a liberal concession Io the United States, might well be deemed
favourable for a kindrcd concession on the part of the United States to the British
trade, by a reduction of the duties which operated so prejudicially to the interests
of British Colonial fishermen. That was the viev of the Home 'Government, long
before any Reciprocity Treaty had been agitated-thirty-two years ago. The letter
of Lord Aberdeen bears date 'March 10, 1845.

In 1850, a communication took place between Mr. Everett, then Secr9tary of
State, through the British Minister at Washington, in which bord Elgin made the
offer to which I referred in my Case, which I then understood to be an unequivocal
offer to exchange free fish for free fishing, without regard to other trade relations.
I found that, so far as that particular letter went, I was in error, and corrected the
error. Subsequently, 1 found that Mr. Everett himself, two years later, iad the
saine impression, for in a letter that he wrote, as Secretary of State to the President,
in 1853, before the Reciprocity Treaty. he says:-

" It has been perceived with satisfaction that the Government of lier Britannic Majesty is prepared
to enter into au arrangceent for the admission of the fishing vessels of the United States to a full
participation in the public fisheries on the coaststnd shores of the Provinces (with the exception,
perhaps, at present, of Newvfoundland), and in the right of drying and curing fish on shore, on condition
of the admission, duty free, into the markets of the United States, of the products of the colonial
fisheries; similar privileges, on the like condition, to be reciprocally enjoyed by British subjects on
the coasts and shores of the UniteŽd States. Such an arrangement the Secretary has reason to
bolieve votld be acceptable to the fishing interests of the United States." (32 Congress, 2 Session,
Senate Ex. Doe. 34.)

The latter part or that letter contains a reference to general reciprocity, and
shows the anxiety of the British authorities to have more extensive reciprocal
arrangements made.

Mr. Kellogg.--What is the date of Lord Elgin's letter?
Mr. Foster.-The letter of Lord Elgin is dated June 24, 1851. The letter whiclh

I have just read from Mr. Everett to the President was in 1853. So that it seems that
Mr. Everett then understood, as I did, that the offer was. a specifie one, and that
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the Government of Great Britain was at that time disposed to exchange the right of
inshore 6shing for the admission of fish into the United States duty free. It is not
particularly important, at a date so remote, how. the fact really. was. I refer to it
only to show the great importance attached at that early day-an importance
which has continued to be attached from that time to the present-by the Home
Govern ment as well as the Colonial Government, to free access to the markets of the
United States.

Coming down to the date of the Reciprocity Treaty, we find in every direction,
whatever public document we refer to, of any of the Provinces, the same story told :
That during the Reciprocity Treaty they built up a great fish business, unknown
to them before; that at the end oî the Reciprocity Treaty, a duty of 2 dollars a
barrel on mackercl, and' 1 dollar a barrel on herring, excluded them from the
markets of the United States, and crushed out that branch of industry. At the
risk or making myseif tedious, I must read you some passages on that subject.

Here is what Mr. Peter Mitchell, the former Minister of Marine and Fisheries,
says in 1869, in his " Return of all licences granted to American fishermen," printed
by order of Parliament, at Ottawa:-

"Thcse excessive duties bear with peculiar hardship on our fishing industry, and particularly that
of Nova Scotia and Prince Edward Island-the fishermen and dealers in those provinces being forced
into competition in United States' markets undar serious disadvantages, side by side with the
American free catch taken out of our own waters."

Yes, "taken out of their ow'n waters." I am not afraid of the words. If the con-
sumer pays the duties, it would not make any difference out of what waters the
fish were taken, which brought on competition, would it ? I am discussing now the
proposition that there is a law of political economy, of universal application, and
particularly applicable to the mackerel which go from the Provinces to Boston, by
which whatever tax iW imposed in the United States is forthwith added to the price,
and has to be paid by the man who eats the mackerel in the States, and it makes
no difference vhere the competition arises from. Mr. Mitcliell's statenient, therefore,
is absolutely to the purpose. He continues:-

"At the sane time other producers are subject to equally heavy charges on the agricultural,
mineral, and other natural products of the United Provinces.

" The direct extent to whiclh sucli prohibitory duties affect the fishery interests of these Provinces
mnny be stated in a few words. During the year 1866, for example, the several Provinces bave paid
in gold, as custom duty on provincial caught fish exported to the United States, about 220,000
dollars."

This amount was paid by the Provinces in 1866, the year after the Reciprocity
Treaty ended. Then, in a note, he says:

"More forcibly to illustrate the unequal operation of the present systern, suffBce it to instance the
foUowing cases:-A British vessel of 71 tons, built and equipped last season at St. John N.B., costing
4,SOO dollars, expressly for the mackerel fishery in the Gulf of St. lawrenec and Bay of Chaleurs, took
600 barrels of fish, which sold in Halifax and Boston for 6,000 dollars. After paying expenses
(including 9 dol. 86 c. in gold for customs) a profit of 1,200 dollars accrued to the owners. An
Anierican vessel from Newburyport, Mass., of 46 tons burthen, took a licence at Port Mulgrave, N.S.,
paying 46 dollars. The whole cost of vessel and voyage was 3,200 dollars, or 2,400 dollars Halifax
currency. She fished 910 barrels of uackerel, which sold in Boston for 13,000 dollars, about 9,110
dollars in gold, leaving a profit of 6,710 dollars."

After speaking of the question of raising the licence fee to higher figures, Mr.
Mitchell continues (page 6):-

"It is recomniended that the -ate b 2 dollars per ton, tho mackerel fishery being that in which
Anericans chiefly engage, and as mackerel is the principal fish marketed in the United States by
Canadians, on which the tax is 2 dollars per barre], this rate amounts to a charge of but 20 cents per
per harrel, still leaving them an advantage of 1 dol. 80 c. on each barrel, besides the drawback allowed
on salt."

Did Mr. Peter Mitchell think that the 2 dollars a barrel düity vas got back by
the fishermen of the Provinces ? During the session of the Joint Hligh Commission at
Washington, when the American Commissioners made an ofler to purchase the inshore
fisheries in perpetuity, whicli was not coupled with any offer of frec admission to our
markets, the British Commissioners replied " that the offer was. as ther thought,
vholly inadequate, and that no arrangement would he accepthle of'which the

admission into the United States, free of duty, of fish, the production of the iritish,
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fisheries, did not form a part." And after the Treaty of Washington had been
ratified Earl K imberly wrote to Lord Lisgar:-" It cannot be denied that it. is most
important to the Colonial fishermen to obtain free access to the Ainerican markets
for their fisl and fish-oil."

You can explain the language of these statements only upon the theory that
they knew and understood that the duty was necessarily a tax upon the fish pro-
duction of the Provinces. Flow idie to have made observations of the kind that I
have been reading, except upon that plain hypothesis!

ln the debates on the ratification of the Treaty, it was said by Sir John A. Mac-
donald that-

"The only market for the Canadian No. 1 mackerel in the world is the United States. That is our
only market, and we are practically excluded from it by the present duty. The consequence of that duty
is that our fishermen are at the mercy of the American fishermen. They are made the hewers of wood and
drawers of water for the Americans. They are obliged to sell their fish at the Americans' own price.
The American fisherinen purchase their fisi at a nominal value, and control the American market.
The great profits of the trade are handed over to the American fishermen or the American merchants
engaged in the trade, and they profit to the loss of our own industry and our own people."

And here let me call your attention to a striking fact, that from the beginning
to the end of these negotiations, the people of the Maritime Provinces who own the
inshore fisheries, have been the people who have been most anxious on any terms to
have the duties removed in the United States' markets. It was said in this debate
by some one (I do not remember the naine of the speaker) zhat "it is harsh and
cruel for the people of Ontario. for the sake of forcing a general Reciprocity Treaty,
to injure the fishing interests of the Provinces, by preventing them from getting a
free market in the United States."

A gentleman from Halifax-Mr. Power-who is said to have devoted his whole
life to the business, and to understand all about it, tells the story in a more practical
way:

"In the spring of each year, some forty or fifty vessels resorted to the Magdalen Islands for
herring, and lie had known the numnber to be greater. These vessels carried an average of 900 barrels
each. So that the quantity taken wvas generally in the neighbourhood. o 50,000 barrels. During the
existence of the Reciprocity Treaty, no United States' vessels went after these fish. Ail the vessels
engaged in that fislery belonged to some one of the Provinces now forming this Dominion. Since
the abrogation of the Treaty and the imposition of the duty of a dollar per barrel by the United States,
the case had becone efitirely changed. Vessels still went there, but they were nearly all American.
Now, under this Treaty, we would get that important branch of trade back again."

You will remember that I said yesterday, gentlemen, that herring-a fish so poor
and so cheap that Ainerican vessels cannot afford to engage in the fishery, and which
it is far more advantageous for them to purchase than to catch--would be, by a duty
of a dollar a barrel, entirely excluded from the markets of the United States, and it
seems that such vas the resuit in the interval between the termination of the
Reciprocity Treaty and the ratification of the Treaty of Washington. See how Mr.
Power deals with this question of whether the consumer pays the duty.

" He had heard it said that the consumer paid the duty. Now, whiist this maight be the case with
some articles, it was not so with the article of our fish. In our case, in this business, our fishermen fished
side by side vith their American rivals, both carrying the proceeds of their catch to the same market,
where our men had to contend against the free fish of the American fishermen. Let him illustrate
this. An American and a provincial vessel took 500 barrels of mackerel each; both vessels were
confined to the same market, wbere they sold at the sane price. One had to pay a duty of 1,000
dollars, while the other had not to do so. Who then paid the 1,000 dollars ? Most certainly not the
purchaser or consumer, but the poor, hardworked fishermen of this Dominion; for this 1,000 dollars
was deducted from his account of sales. Those -who contend that in this case the consumer paid
the duty, ought to be able to show, that if the duty were taken off in the United States, the selling
price there would be reduced by the amount of the duty. There was nothing in the. nature or
existing circumstances of the trade to cause any person who understands to believe that this would
be the' case ; and therefore it would be seen that at present our fishermen laboured under disadvantages
which made it almost impossiblo for them to compete witl their rivals in the United States; and that
the removal of the duty, as proposed by this Treaty, would be a great boon, and enable themx to do a
good business, where they now 'were but struggling, or doing a losing trade."

And the next speaker, after depicting in glowing terms just the condition of
prosperity that the Island of Prince Edward is enjoying now, as a result sure to
follow frou the ratification of the Treaty, goes on to say that no man can compete
'with the Provincial fishermen on equal terms, because their fishing is at their own
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door, and asserts that only an equal participation in the markets of the Unite
States is necessary to give them the monopoly of the whole business.

Another speaker tells the story of the fleet of Nova Scotia fishing vessels built
up under the Reciprocity Treaty, which were forced to abandon the fishing business
when the Reciprocity Treaty ended and a duty was put upon fish. Somewhere I
have seen it stated that vessels were left unfinished on the stocks when the Reci-
procity Treaty terminated, because, being in process of construction to engage in
the fishing business, their owners did not know what else to do vith them.

Are we to be told that these men were all inistaken-that the consumer paid
the duty ail along-that no benefit was realized to the Provincial fisherinen fron it?
Why, even the reply to the British Case concedes that when the duty existed, some
portion of it was paid hy the Provincial fishernien. It is to be remenbered, too,
gentlemen, that in considering this question of w'hat is gained by free markets, you
are not mnerely to take into account. what in fact has been gained by the change,
but the people of these Provinces have acquired, for a term of twelve years,a vested
right to bring all descriptions of fish, fresh or sait, and fish-oil, into our markets.
Before the expiration of that time, the existing duties might have been increased in
amount; duties might have been put upon fresh fish; there was nothing to prevent
this, and there vas every reason to anticipate, that if a harsh and hostile course had
been pursued towards American fishermen with reference to the inshore fisheries,
there would have been duties more extensive and higher than ever before put upon
every description of fish or fish product that could possibly go to the United States.
They gained, therefore, our markets for a fixed term of years, as a matter of vested
right. How much their industry has been developed by it their own witnesses
tell us.

.Now, gentlemen, if vou could consider this as a purely practical business
question between man and man, laying aside ail other considerations-a question
to be decided, pencil in hand, by figures-does anybody in the world doubt which
is the greatest gainer by this bargain, the people of this Dominion, having the free
markets of the United States, or a few Gloucester fishermen catching mackerel
within three miles of the shore, in the bend of the Island, or for a week or two off
Margaree ? Those are the two things.

But I am not afraid, gentlemen, to discuss thtis question upon abstract grounds
of political economy. I said there was no school of political economy according to
which there was any such rule as that the consumer paid the duties. I must trouble
you with a few extracts from books on that subject, wearisome as such reading is.
Here is what Andrew Hamilton said, one of the disciples of Adam Smith, as long
ago as 1791 :-

" If all merchants traded with the same rate of duty, they would experience the same gencral advan-
tages and disadvantages; but if the rate of a tax was unequal, the inequality unavoidably operated
as a dliscouragement to those whoni the bigher tax affected. If one merchant was charged
two shillings for the same species and quantity of goods on which another vas charged only one
shilling, it was evident that he who paid the highest duty must cither lose the market, or smuggle, or
sell his goods at an inferior profit. In other words, the difference in the rate of the tax would fall on
the merchant liable to the highest duty, and in cases of competition would always drive him ont of the
market." (p. 187.)

Then he goes on to say, on a subsequent page:

"We may suppose a tax to be laid on in a department where, in the progress of wealth, profits
were about to be lowered., If this tax vas just equal to the reduction of the rate of profit that was
about to take place, then cominon rivalship would induce the dealers to pay the tax, and yet sell tlieir
goods as heretofore." (p. 217.)

He says further, on page 242
" Let us suppose a brewer to have 1,000 barrels of strong ale upon hand. That a tax of one

shilling per barrel is laid upon the ale, and that lie may raise the price just so much to his customers,
because they will readily pay the tax rather than. want the ale. In this case, the brewer would be
directly relieved from the tax. But if, on the other hand, he found, after advancing the tax, he could
not raise the price of his ale above whiat it was formerly, and yet was under a necessity of disposing
of it, though this may drive him from the market, or unite brewers to stint the supply, so as to bring
up the price on some future occasion, yet in the meantime the trader vould suffer; nor would lie
immediately derive, by any of his ordinary transactions, an effectual relief from the loss he had thus
sustained by paying the tax. When, therefore, a trader advances a tax upon a great quantity of goods,
he can receive no effectual relief from such a tax, but in a rise of the price of the article adequate to the
tax which lie bas advanced." ' '

"It follows that all speculations whose object is to show on what fixed fund or class taxes mnust
fall, are vain and unsatisfactory, and will be generally disproved (as they almost always have been) by
experience." (p. 257.)
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"A dealer who can evade such a tax will soon possess a monoply, if the tax is paid by his com-
petitors. It will be to him a kind of bounty for carrying on his business, and this must drive his
competitors either to evade the tax also, or to relinquish the employment." [p. 288.]

I am almost disposed to hand to the reporters the extracts, rather than trouble
you to read them ; and yet I feel it my duty to press this subject, because, if I am
right in it, it is decisive.

Sir Alexander Galt.-I think you had better read them.
Mr. Foster.-Mill says, and he is the apostle of free trade, in volume II of his

"Political Economy," page 113:-

"If the north bank of the Tharnes possessed an advantage over the south bank in the production
of shoes, no shoes would be produced on the south side, the shoemakers vould remove themselves and
their capitals to the north bank, or would have established themselves there originally, for, being
competitors in the sane market with those on the' north side, they could not compensate themselves
for their disadvantage at the expense of the consumer; the amount of it would fall entirely on their
profits, and they would not long content themselves with a smaller profit, when by simply crossing a
river they could increase it."

A pply that statement to the evidence in this case, and remember how, when
the Reciprocity Treaty ended, the fishermen of Nova Scotia and Prince Edward
Island took refuge on board United States' vessels, for the purpose, as one of the
official documents that I read fron yesterday says, of evading the duty. It might
be a curious question, if it were important enough to dwell upon it, whether, in
assessing against the United States the value of the privilege of fishing inshore,
you were or were not to take into account the fact, that half of the people who fish
on shares in United States' vessels are subjects of Her Majesty, and having disposed
of their half of the fish, having paid half of the fish for the privilege of using the
vessel and its equipment, they seil the other half of the fish, and bring the proceeds
home; and whether it is ajust claim against the United States, if British subjects
go in United States'vessels, to require the United States to pay montey because they
do so.

Mill says in another passage, in volume U1, page 397

"We may suppose two islands, which, being alike in extent, in natural fertility and industrial
advancement, have up to a certain time been equal in population and capital, and have had equal
rentals, and the same price of corn. Let us imagine a tithe imposed in one of these islands, but not in
the other. There will be immediately a difference in the price of corn, and therefore probably in
profits."

I am almost through with this tediousness, but there is a good Scotch book on
political economy by John McDonald, of Edinburgh, published in 1871-and we
have always had sound political economy from Scotland-from which I must read
a few lins:-

In the third place," McDonald says, on page 351, " it may be possible to impose Customs duties
which will permanently be paid, either wholly or partly, not by the consumers but by the iniporters or
producers. Assume that we draw our stock of sugar from a country engaged in the growth of sugar,
and capable of selling it with profit to us some shillings cheaper than any other country can, the
former will of course sell the sugars to us at a price slightly below what would attract other com-
petitors. Impose a duty of some shillings a cwt., without altogether destroying the peculiar advantages
of the trade, while we will pay no dearer for our sugar, the importers will pay the tax at the expense
of their profits. If -we add to these considerations the difficulty of ascertaining the actual incidence
of many such taxes, distrust of sharp contrasts between direct and indirect taxes will be inspired."

" Customs duties sometimes fal on the importer, not on the consumer. And if this were a
common occurrence, it might seriously impair the doctrine that protective duties are the taxing of the
home consumer for the sake of the home producer. But this incidence is confned to the following rare
circumstances: If the sole market open to the importer of the staple goods of one country is the
country imposing the duties; secondly, if the other market open to him was so distant, or otherwise
disadvantageous, that it would be preferable to pay the tax; or, thirdly, if the only available place for
procuring commodities of vital moment to the importing country, was the country imposing the duty.
Wherever the profits are such as to admit of a diminution without faUing below the usual rate, it may
be possible for a country to tax the foreigner." (p. 393.)

I was interested some years ago in an article that I found translated from the
"Revue de Deux Mondes" of the 15th October, 1869, on " Protection and Free
Trade," by a gentleman of the name of Louis Alby. I de not know who hie is, but
on pages 40 and 41 of: the pamphlet he not only states the doctrine, but lie
illustrates it:-

(280] 2 K



38

"The freé-trad'ers believe-and this is the foundation of their doctrine-that when the import
duty on an article of foreign mercliandize is reduced, this reduction of taxes will at once cause an equal
diminution in the price of the merchandize in the market, and an equal saving to the purchaser. In
theory this consequence is just, in practice it never takes place. If the reduction is considerable, a
part, and that far the smallest, profits the consumer, the larger portion is divided between the foreign
producer and the several intermediaries. If the reduction is sniall, these last entirely absorb it, and
the real consumer, lie who makes the article undergo its last transformation, is in nowise benefited.
The real consumer of wheat is neither the miller nor the baker, but lie who eats the bread. The
real consumer of wool is neither the draper nor the tailor, but lie who wears and ures the clothes.

" This discrepancy between the variations of Custom-house duties and the selling prices, cannot
be denied, and since the Commercial Treaty the experiment lias been tried. Al prohibitions have been
removed, and all duties reduced ; but what article is there the price of which has been sensibly lowered
for consumption ? When economists demanded the free importation of foreign ca.tle, tliey hoped to
see the price of meat lowered, and for the sane reason the agriculturists resisted. with all their
strength."

"As soon as the duties were removed, the graziers from the northern and eastern departments
hastened to the market on the other side of the frontier; but the sellers were on their guard and held
lirm, and, competition assisting them, prices rose instead of falling; all the advantage of the reduction of
duty was for foreign raisers of cattle, and meat is dearer than ever. The same result followed inreference
to the wools of Algiers, and on this point I can give the opinion of the head of one of the oldest houses
in Marseillee, an enemy, moreover, to protection, like all the merchants of seaport towns :-' When the
duties on Algerian wools were removed,' he said to me, 'we supposed that this would cause wool Io sell
cheaper in France, but the eontrary happened. There was more eagerness for purchasing in Africa;
there was more competition, and the difference in the duties was employed in paying more for the
wool to make sure of getting it. It is not, Ihen, the French manufacturer who hIas profited by the
removal of dutics, it ià the Arab alone.' Thus the interest of the consumer, about which so much
noise is made, far from being the principal element in the question, only plays a secondary part, since
the reduction in the tariff only profits him in a small measure."

Now we are in a condition to understand precisely the meaning of what one
of our witnesses said, Mr. Pew, that the price of mackerel to the man who bought
one mackerel at a time and ate it, had not changed for ten years; that it was a very
small purchase; that the grocer who sold it to him would not lessen the price if
mackerel went down, and would not raise the price if mackerel went up; that it
kept to him uniform; so that after all the question has been a question where the
greater or less profit accrued to parties who handled the mackerel.

If ever there was a case where it was impossible to transfer a duty once paid
by a man who catches fish and brings it to market, so that its incidence would falil
on the consumer, it is the one we are dealing with. Why so ? You cannot raise
the price of mackerel very much, because its consumption stops when you g-et above
8 or 10 dollars, at the highest, a barrel. People will not eat it in larger quantities
unless they are induced to do it because it is cheapest procurable food. That is
one reason why the duty cannot be put on to the price.. There is another reason why
it cannot be added to the price-a perfectly conclusive one, and that is, that not
more than one-fourth or a less part of the supply-it has been assumed in the
questions as one.fourth, is imported and subject to the duty. I do not care what
fraction it is, whether one-third, one-fourth, or one-fith, not more than a small frac-
tion of the mackerel that is in the markets of the United States at any time comes
from the Provinces; and in order to get the price up to a point that will reimburse
the Provincial fisherman who has paid a duty, you must raise the price of all the
mackerel in the market, must you not? That is perfectly plain. If there are
between 300,000 and 400,000 barrels of mackerel in the United States, and 30,000
40,00.- , 50,000, 60,000, 70,000, 80,000, or 100,000 of them are taxad 2 dollars a barrel,
do you think it is going to be possible to raise, by the tax on the Provincial catch, the
price of the whole production in the marketý? If that could be done, it might come
out of the consumer, and then it would be a benefit to our fishermen, and an injury in
the end to our consumers. But it cannot be done. The price cannot be raised ; the
fraction is not large enough to produce any perceptible influence upon it. So the
result lias always been, and they know that it was so before and must be so again,
that such a duty cuts down their profits to the quick. It cuts them down so that the
business must be abandoned, and take away the United States' market, as you would
take it away if a higher tariff was imposed, and the fishing business of the Pro-
vinces wouid gradually die out of existence. It is not the case-let nie repeat it,
because there has been so much apparent sincerity in the belief that the tax would
come out of the consumer-it is not the case of a tax put upon the whole of the com-
moditv, or the greater part of the commodity, but it is a tax put upon the smaller
part of the comnmodity, in the only market. to which both producers are confined ; and
you might just as well say, if two men made watches, one here and one in Boston,
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which. were just exactly alike, and their watches were both to be sold in Boston,.that
you could put a tax of 2.5 or 50 per cent. on the importation of the Halifax
watch into Boston and then raise the price.

The only instance in vhich the imposition of a tax upon a part of the produc,
tion of an article resuits in raising the price of the whole, is where the demand is
active, where the supply is inadequate, and where there is no equivalent that can be
introduced in the place of the taxed article. It might just as well be said that a.
wood lot ten miles from town is worth as much as a wood lot five miles [rom town.
Wond will sell for a certain price; and the man who is the farthest off, and who
has the greatest expense in hauling the wood to market, is the man who gets the
least profit.

It was estimated in the debates on the Treaty of Washington, that the tax on
nackerel at that time amounted to 50 per cent. It was truly stated to be a prd-
hibitory duty. You will remember that Mr. Hall bas also given you a practical
view of this subject. Mr. Hall, Mr. Myrick, and Mr. Churchill, located on Prince
Edward Island. To be sure it is their misfortune not yet to be naturalized British
subjects. Detract whatever you choose from the weight of their evidence because
they are Amercians, but give to it as much as its intrinsic candour and reasonable-
ness require at your hands. What do these gentlemen tell you of their practical.
condition ? Mr. Hall says that when the duties were put on, at first, people on the
Island were helped by a good catch, a good quality, and by a short catch in the'
United States, and by the condition of the currency, but when they began to feel
the full effect of the imposition of the duties they were ruined. His partner con-
firms the sane story. Mr. Churchill. the other man, whose business it is to hire by
the month the fishermen of the island and pay them wages, says he could not-afford
to hire the men if a duty was put upon the fish. Do you suppose he could ? The
fish landed on the shore of Prince Edward Island are worth 1 dol. 75 c. a
barrel-that is what they are sold for there. The fishermen earn for catching them
from 15 to 25 dollars a month. Put a tax of 2 dollars on to 3 dol. 75 c. worth of
mackerel, and can there be any doubt of the result?

If this subject interests you, or if it seems to you to have a bearing upon the,
result, I invite your careful attention to the testimony of Hall, Myrick, and
Churchill. Do they not know what the resuilt of putting .a tariff upon their
mackerel would be? Do not the people of Prince Edward Island know? If they
have been stimulated to a transient, delusive belief that they may in some way get
the control of the markets of the United States for the 80,000 or 90,000 barrels
vhich, at the utmost, is produced in the Provinces, and put the price up as higli

as ever they please, do you not think that that delusion will be dissipated, and that
their eyes will be most painfully opened, if it ever comes to pass that a duty shall
be reimposed?

It may he said that this question of duties is a question of commercial inter-
course, and that it is for the benefit of ail mankind that there should be free com-ý
mercial intercourse, no matter whether one side gains and the other side loses, or
not ; no matter where the preponderance of advantage is, we believe in untram-
melled commercial intercourse among the whole human familv. I am not at ail
disposed to quarrel with that doctrine. But that is not the case we are trying here.
We are trying a case under a Treaty where there has been an exchange of free fish
against free fishery; and you are to say on which side the preponderance of benefits
lies. We have no right, then, to indulge theories as to universal freedoi of trade,
because we are bound by a charter under which we are acting. You are to have
regard to this question, so the Treaty says. Everybody has had regard to it since.
it first began to be agitated in both countries. Statesmen, public writers, business
men-they have ail considered it of the utmost consequence, and certainly this
Commission, enjoined in the Treaty to have regard to it, are not going to disregard
it and leave it out of consideration.

Now am I not right in saying, that the whole value of whatever fish we catch
in the territorial waters of these Provinces when landed on the shores of the Pro-
vinces, or landed on the decks of our vessels, is of far less pecuniary magnitude than
the direct pecuniary gain resulting from free importation into our markets ? and that
is a gain that is constantly increasing. Twice as large a quantity has gone from
Nova Scotia and Prince Edward Island to Boston this year, as went last year up
to the same date, and making a moderate aliowance for the vicissitudes of the
business, and for one year being a little worse than-another, there has been a con-
tinued development of the fishing business and fishing interests of these Provinces;
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and what bas it sprung from ? Do not these gentlemen understand the sources-of
their own prosperity? Do they not know, when they speak of the business having
developed, that it is the market that has developed the business ? They cannot eat
their mackerel, they have too good taste to desire to eat them, apparently, after they
are salted. The only place where they are able to dispose of them is in the United
States. There is no evidence that the price of the fish has been lowered to the con-
sumer by the circumstance that any more comes from the Provinces than did
formerly, when the duty was imposed upon it. The price to the actual consumer
has remained the sanie. If it could be shown that there bas been a trifling reduc-
tion to the consumer, is that of any consequence compared with this direct and
overwhelming advantage which the Provincials gain ? Why, it is not only in this fish
business that the control of the United States' markets bears with such tremendous
power upon the productions of the Dominion. [n 1850, when the subject of reciprocity
was being discussed, Mr. Crampton, then British Minister at Washington, requested
Hon. William Hamilton Merritt, a Canadian of distinction, to prepare a Memorandum
on the subject, which I have here before me. He is speakingof the effect of duties in
the United States on Canadian products generally, He says

"The imports from Canada since 1847 have in no instance affected the market in New York.
The consumer does not obtain a reduction of prices; the duty is paid by the grower, as shown by the
comparative prices on eacli side of the boundary, which have averaged in proportion to the amount' of
the duty exacted."

The Canadians in their fishing industry, as I have said over and over again,
have very great natural advantages over the fishermen of the United States, in the
cheapness with which. they can build their vessels and hire their crews, and the
cheapness of all the necessaries of life. This increased cheapness is virtually a
bounty upon the Canadian fisheries. It gives them the effect of a bounty as com.
pared with United States' fishermen. While there was a duty upon imported fish
into the United States, it counteracted that indirect bounty. Now that the duty has
been taken away, this immense development of.the fishing interests of the Provinces
of which they are so proud, and of which they have said so much, bas taken place,
and out of this salt mackerel business it seems to me that they are quite sure
eventually to drive the American fishermen. Everybody is going into the business
in Prince Edward Island, as their witnesses say. Out of 300 fishermen from one
port, who used to be in our vessels and who have returned, hardly twelve are going
back to the United States. They are going to have a monopoly of this branch of the
fishing industry. It bas been of great value to them ; it will continue hereafter to be
of greater value to them, and it is a value that no vicissitudes in the business are
likely to take from them, because there is a certain quantity of mackerel which they
will be able to catch near home, which they can afford to sell in the markets of the
United States at low prices, and from which they cannot fail to derive a very great
and permanent advantage.

Gentlemen of the Commission, I have tried to make a business speech on a
business question, and I shall spare my own voice and your patience any perora-
tion. I hope I have established to your satisfaction that the exchange of the
right to the inshore fisheries for the free markets of the, United States leaves the
preponderance of benefits and advantages largely on the side of the Canadians.
Such certainly is the belief of the Government and people of the United States. A
declaration to that effect, that is, a declaration that no money award ought to be
made, in our opinion is required by the evidence, and by every consideration 3f
justice. If this be so, the consequences are immaterial to us, but I cannot refrain
fron saying that though such a result might cause a little transient disappoint-
ment to a few individuals, it would, in my judgment, tend more than anything
else to establish the permanent relations between the United States and the
Dominion of Canada on a footing of justice and peace, friendship and commercial
prosperity. We are neighbours in geographical position ; we are sprung from the
same common origin; we speak the same language ; have inherited the same
literature; to a large extent, have common traditions and history; we live under
very similar laws and free institutions; we are two great, free, energetic, and
prosperous countries, which cannot help respecting each other, and though the
surface may be occasionally for a short time ruffled to a triRing degree, yet in the
depths of the hearts of the people of each country they entertain for each other a
sincere and profound good will.
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No. V.

Closing Argument of Hon. Wm. H. Trescot, on behalf of the United States.

Mr. President and Gentlemen of the Commission,-I am very glad that in this con-
troversy there is one point upon which we are all agreed, and that is, the importance of
settling it, of having a source of constant irritation dried up for ever, or, better still,
if it be possible, of having it converted into a spring of mutual. and perpetual
benefit. Whatever, therefore, may be the direct practical result of this investigation,
we shall have achieved no small or inconsiderable thing, if we have learned at its close
to appreciate each other's rights and interests fairly, justly, and kindly.

The best way to secure that end is to speak on both sides with entire candour, to
state our respective views as clearly and as strongly as we can, and then to leave it to the
impartiai ,judgment of the Commission to balance our calculations, compare our pre-
tensions, and estimate at their true value the claina.which we have submitted; only
asking them to remember that they do not sit here as arbitrators to compromise rival
interests, but as the appraisers of certain values, as the judges of the correctness of
certain facts and figures.

I conceive it to be the duty of every one participating in this investigation to do all
he can to aid the Commission in reaching an agreement, -and that you will arrive at some
sound and satisfactory conclusion I sincerely hope; for, during the whole of our exami-
nation, I confess I have never looked up at the picture of His Majesty George 111,
which hangs behind the President's chair, without feeling that it is not creditable that
two great and kindred nations should to-day be still angrily discussing a question whicli
he thought he had finally settled with Franklin and Adams, with Jay and Laurens, a
lundred years ago, when he recognized the independence of the United States with all
its consequences.

You have been told, and with truth, by the representatives of both contestants,
that the Treaty of 1871 is the charter of your authority. To ascertain, therefore,
thé extent of the powers vhich have been given, and the character of the duties
which have been imposed, we must go to the Treaty of Washington. But we cannot
go to that Treaty alone. The Treaty of 1871 is but one phase of the fishery negotia-
tions. It was a marked change from the condition of things in 1866; that vas a
change from the condition of things in 1854; that, again, was a large departure
from the Convention of 1818, and that Convention vas in itself a very great change
from the Treaty of 1783.

It is simply impossible to understand the meaning of the Treaty of 1871 correctly
without reference to the history of those negotiations, and the positions which have
been taken, and which have been abandoned or maintained by the respective
Governments.

And the British Case, as filed, distinctly recognizes this necessity, not only in the
elaborate history of those negotiations with which it prefaces its argument, but in the-
central assumption of its formal contention, viz., that the Treaty of 1818 is part and
parcel of the Treaty of 1871.

These negotiations, fortunately, lie within a compact and, manageable compass,
and it is possible, I think, briefly and clearly to develop thleir history and sequence.

The Treaty of 1783, the Convention of 1818, the Reciprocity Treaty of 1854, and
the Treaty of Washington of 1871, are landmarks in our navigation over these ratier
trubled waters. ,If I may borrow a figure from our subject, I vill endeavour, in my
Èrgument, to keep well within the three-mile limit, not to run between headland and
headland, unless I am driven by extraordinary stress of weather, and even then I shall
not enter and delay in every port that lines the coast for shelter, food, or fuel,
unless the persuasive rhetorie of my friend from Prince Edward's Island should detain
me in the magnificent harbours of Malpeque and Cascumpeque, or my friend from
Newfoundland should toli me with " fresh squid" into the happy and prosperous regions
of Fortune Bay.

But before I go into the discussion of these Treaties, I wish to ask your con-
sideration to some observations on the general ineaning and proper interpretation of
the Treaty of 1871, in order that they may be out of the way of the main argument.
And first I will ask you to carry with you throughout the discussion a fact so obvious
that I would not have referred to it at all, had not the whole argument of ltie British
Case entirely ignored it. That fact is, simply, that this Convention, and the Treaty
upon which it is founded, are transactions between the United States on the one side
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and Great Britain on the other. Let me ask your attention to the XXIInd Article of
the. Treaty of 1871:

"<Inasmuch as it is asserted by the government of Her Britannic M1ajcsty, that the privileges
accorded to the citizens of the United States under Article XVIII of this Treaty are of greater value
than those accorded by Articles XIX and XXI of this Treaty to the subjects of lIer Britannic Majesty,
and this assertion is not admitted by the Governument of the United States; it is further agreed that
Commissioners shall be appointed to determine, having regard to the privileges accorded by the United
States to the subjects of Her Britannic ilajcsty, as stated in Articles XIX and XXI of this Treaty, the
amount of compensation," &c., &c.

Now, who are the subjects of 1-er Britannic Majesty? Are they only the inhabi-
tants of the Dominion of Canada? The fishermen of the Maritime Provinces? The
boatmen of the bend of Prince Edward Island? The herring and squid catchers of
Newfoundland ? We have been told in prose and poetry that the dominion of Her
Britannic MaJesty is one on which the sun never sets, and it is to the subjects of this
dominion, in its widest extent, that we have given the privileges granted by the United
States in this Treaty. And I ask if, in equalizing this privilege, the value of the privilege
is one of the elements of your calculation, is not the extent to which those privileges are
opened an equal subject of valuation?

I know what my friends will say. They will say, of course, "it is obvious that it is
neither possible nor probable that any of the subjects of Her Britannic Majesty will use
these privileges, except the inhabitaits of the Dominion. Well, I do not know that my
friends bave the right to assume any such ground, after the brilliant exhibition of their
closing testimony. Do you not recollect what the confidential scientific adviser of the
gentlemen on the other side told you, that the time wvas coming-Iad come, when the
fishing industry of the world would be a common fishery to the whole world; when a
skipper would go out of harbour with an orographic chart of the coast in one hand, and
a thermometer in the other, to measure the variations of zone temperature ; when he
would, day by day, learn the condition of the controversy between the Labrador Arctic
current and the Gulf Stream; when, by a system of telegraph and signal stations, there
would be a new meaning given to the Scripture, "Deep calleth unto deep;" that
Labrador would speak to Newfoundland, and Newfbundland to Nova Scotia, and Nova
Scotia to Cape Cod; and that, wherever the fishes were, there would the fishermen of
the world be gathered together. I cannot accept that prophecy in all its fulness. I
know it bas been said very often that fish diet is a vonderful stimulant to the mental
powers. I think, since wve have been discussing this case, we have found tbat mackerel,
especially, bas a most wonderful effect upon the arithmetical faculties of the intellect;
that it stimulates the imagination until it sets all the powers of calculation at defiance ;
and I am satisfied that the princely fortune that vas supposed to have been made by the
boy in the Arabian fable out of his basket of eggs-which were unfortunately destroyed
before lie realized it-is nothing compared with the profits that my friend fron Prince
Edw% ard Island, through cross-examination, can develop from an ordinary catch of 400-
barrels of mackerel. .I presume tbat my friends will not allow me to assume, even upon
their ovn testimony, that this millennial fishery will be in perfect vorking order until the
Treaty of 1871 has expired, and they will therefore insist that it is neither possible nor
probable that any of the subjects of Her Britannie Majesty, except the inhabitants of
the Dominion, can ever use these privileges. Suppose I grant tbat, what then ? I find
in the British Case a very elaborate statement of a very sound principle, page 34:-

"It is possible, and even probable, that the United States' fishermen may avail themselves of the
privilege of fishing in Newfoundland inshore waters to a much larger extent than they do at present;
but even if they should not do so, it would not relieve them from the obligation of making the just
payment for a right which they have acquired, subject to the condition of naking that payment. The
case may be not inaptly illustrated by the somewhat analogous one of a tenancy of shooting or.
fishing privileges; it is not because the tenant fails to exercise the rights which he bas acquired by
virtue of his lease, that the proprietor should be debarred from the recovery of his rent.

I think it will take more than the very large ability and ingenuity of the British
Counsel to show any difference between the to cases. If the American fisherman is
bound to pay for the inshore fisheries of Newfoundland, which he does not use, on the
principle of tenancy, why should not the British subject pay for the inshore United
States' fisheries which he does not use ?

Mr. Thomson.-I understand you admit the principle ?
Mr. Tresegt.-I am using it as a reply to this argument. I am going to show you

that my argument is based on yours; and I contend, therefore, on the very principle that'
you state.
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" [t is not because the tenant fails to exercise the rights which he has acquired by
virtue of his lease, that the proprietor should be debarred from the'recovery of his rent."
On this principle, we claim that all the subjects of Her Britannic Majesty are tenants,
under the Treaty, and nust pay for the privilege whether they use it or not, and you
are bound to take that into consideration, in establishing the value of the privileges
exchanged.

Further, if this is a Treaty between Great Britain and the United States, it cannot
be converted into a Treaty between the United States and Canada. This Commission
cainot aber it, or supplement it. Certain specified provisions in the Treaty it can
execute, but it cannot amend its errors, or correct its faults. If in that Treaty the
British Government has compromised or endangered the,interests of the Colonies, much
as it 1s to be regretted, you have no power to undo the work; it is a matter with which
the Commission has nothing to do.

Upon the negotiation of the Treatvof 1871, the most correct and infliential repre-
sentative of public opinion in Eng'an, the London " Times," used the following
language:-

"We watched with some uneasiness the repeated spiutters of bad feeling between the fishermen of
New England and the people of the Maritime Provinces, because we could never be certain that an
ugly accident might not some day force us, much agairst our will, to become the champions of a
quarrel we could only half approve. It is very easy, therefore, to understand with what motives our
Ministers suggested a Commission, and with what readiness they yielded to the hint that it should be
ailowed to settle al subjects of difference between the two countries. Lord Derby lias repeatedly
blamed their eagerness, and the American Government could not but be sensible of the advantage
they obtained when the Commisssioners arrived at Washington, bound to come to some settlement on
the points in dispute. It is true that one of the Commissioners was the Prime Minister of Canada,
but against this circumstance must be set the facts that the other four approached their work from an
English point of view, that the Commissioners, as a body, were instructed from day to day, and, we may
almost say, from hour to hour, by the English Cabinet, and their work was donewith an eye to the
app1roval of the English people. It vas inevitable that the results of their labours should not satisfy
tbe inhabitants of the Dominion. We are far froin saying that the Commissioners did not do their best
foi Canadian interests as they understood them, but it was not in human. nature for them or their
intmctions to be to Canada what they are to England; and, as the Treaty wasconceived for the purpose
of rejuoving the present and contingent liabilities. of England, it was agreed upon as soon as it was
believed that these liabilities were settled."

If this is so, thon surely this Commission vas not appointed to correct "the inevitable"
results of the Treaty which created it.

The Colonial authorities recognized this view. When that Treaty was formed, Earl
Kimberley, writing to the Colonial Governor, made this statement, in a paragraph which
is not too long to read, for I do not mean to trouble you with a great many quotations.
It is a statement of t'he Secretary of State for the Colonies to the Governor-General,
dated, " Downing Street, June 17, 1871," and published at Ottawa:

"The Canadian Government itself took the initiative in suggesting that a joint British and
American Commission should be appointed, with a view to settle the disputes which had arisen as to
the interpretation of the Treaty of 1818. But it was certain, that however desirable it might be, in
default of any complete settlement, to appoint such a Commission, the causes of the difficulty lay
deeper than any question of interpretation, and the mere discussion of such points as the correct
definition of bays, could not lead to a really friendly agreement vith the United States. It.was
necessary, therefore, to endeavour to find an equivalent which the United States might be willing to
give in return for the fishing privileges, and which Great Britain, having regard both te Imperia] and
Colonial interests. could properly accept. Her Majesty's Government are well aware that the arrange-
ment which would have been most agreeable to Canada, was the conclusion of a Treaty similar to the
Reciprocity Treaty of 1854, and a proposal to this effect was pressed upon the United States' Commise
sioners, as you wiil find in the 36th Protocol of the Conferences. This proposal was, however, declined;
the United States' Commissioners stating that they could hold out no hope that the Congress of the
United States would give its consent to such a tariff amendment as was proposed, or to any extended
plan of reciprocal free admission of the products of the two countries. The United States'
Commissioners did indeed propose that coal, salt,- and fish should be reciprocally admitted free, and
lumber after the lst Juily, 1874; but it is evident that, lookçed at as a tariff arrangement, this was a
most inadequate offer, as will be seen at once when it is compared with the long list of articles
admittqd free under the Reciprocity Treaty. Moreover, it is obvions from the frank avowal of the
United States' Commissioners, that they only made this offer because one branch of Congress had
recently more than once expressed itself in favour of the abolition of duties on coal and salt, and
because Congress had partially removed the duty from lumber, and the tendency of legislation in
the United States was towards the reduction of taxation and of duties, so that to have ceded the fishery
rights in return for these concessions would have been to exchauge them for comimercial arrangements,
which there is every reason to believe may before long be made without any such cession, to the mutual
advantage of both the Dominion and the United States ; and Her Majesty's Government are bound to add,
that whilst, in deference to obtain a renewal in principle of the Reciprocity Treaty, they are convinced the
establishment of free trade between the Dominion and the United States is not likely to be promoted by
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making admission to the fisheries dependent upon the conclusion of such a Treaty; and that the repeal by
Congress of duties upon Canadian produce, on the ground that a protective tariff is injurious to the
country vhich imposes it, would place the commercial relations of the two countries on a far more secuire
and lasting basis than the stipulations of a Convention framed upon a system of reciprocity. Looking,
therefore, to aUl the circumstances, Her Majesty's Government found it their duty to deal separately
with the fisheries, and to endeavour to find some other equivalent ; and the reciprocal concession of
free fishery with free import of fish and fish-oil, together with the payment of such a sum of money
as may fairly represent the excess of value of the Colonial over the American concession, seems to
them to be an equitable solution of the difficulty.

"It is perfectly true that the right of fishing on the United States' coasts, conceded under Article
XIX, is far less valuable than the riglit of fishing in Colonial waters, conceded under Article XVIII, to
the United States, but on the other hand. it cannot be denied that it is most important to the Colonial
fishermen to obtain free access to the American market for their fish and fish-oil, and the balance of
advantage on the side of the United States will be duly redressed by the Arbitrators under Article
XXII. In some respects a direct money payment is perhaps a more distinct recognition of the rights
of the Colonies than a tariff concession, and there does not seem to be any difference in principle
between the admission of American fishermen for a term of years, in consideration of the payment of
a sum of money in gross, and their admission under the system of licences, calculated at so many
dollars per ton, which was adopted by the Colonial Government for several years after the termination
of the Reciprocity Treaty. In the latter case, it must be observed, the use of the fisheries was granted
without any tariff concessions whatever on the part of the United States, even as to the importation
of fish.

" Canada could not reasonably expect that this country should, for an indefinite period, incur the con-
stant risk of serious misunderstanding with the United States; imperilling, perhaps, the peace of the whole
Empire, in order to endeavour to force the American Government to change its commercial policy; and
Her Majesty's Government are confident that, when the Treaty is considered as a whole, the Canadian
people will see that their interests have been carefully borne in mind, and that the advantages which
they will derive from its provisions are commensurate with the concessions which they are called upon
to make. There cannot be a question as to the great importance- to Canada of the right to convey
goods in bond througlh the United States, which has been secured to lier by Article XXIX; and
the free navigation of Lake Michigan under Article XXVIII; and the power of transshipping goods
under Article XXX, are valuable privileges -wbich must not be overlooked in forming an estimate of
the advantages which -Canada will obtain. lHer Majesty's Government have no doubt that the Canadian
Government will readily secure to the citizens of the United States, in accordance with Article XXVII,
the use- of the Canadian Canals, as, by the liberal policy of the Dominion, these canals are already
open to them onequal terms with British subjects; and they would urge upon the Dominion Parlia-
ment and the Legislature of New Brunswick, that it will be most advisable to make arrangements as to
duty on lumber floated down the St. John River, upon which the execution of Article XXX, as to the
transshipment of goods, is made contingent."

That is the view he-took of that Treaty. What was the view that the Canadian
Government took of it ? On page 47 of this same pamphlet vill be found the reply of a
Committeeof the Privy Council to that letter of the Earl of Kimberley, in which vill be
found this statement:

"Wlhen the Canadian Government took the initiative of suggesting the appointment of a joint
British and American Comrissiou, they never contemplated the surrender of their territorial rights, and
they bad no reason to suppose that Her Majesty's Government entertained the sentiments expressed by
the Earl of Kimberley in his recent despatch. . Had such sentiments been expressed to the delegate
appointed by the Canadian Government to confer with his Iordship a few montbs before the appoint-
ment of the Commission, it would at least have been in their power to have remonstrated against the
cession of the inshore fisheries, and it would, moreover, have prevented any member of the Canadian
Government from acting as a mcmber of the Joint High Commission, unless on the clear understanding
that no such cession should be embodied in the Treaty :without their consent. The expediency of the
cession of a common right to the inshore fisheries has. been .defended, on tlhe ground that such a
sacrifice on the part of Canada should be made in the interests of peace. The Committee of the Privy
Council, as they have already observed, ,ould have been prepared to reconmnend any niecessary
concession for so desirable an object, but thèy must remind the Earl of Kimberley that the original
proposition of Sir Edward Thornton, as.appéars by bis letter of the 26th January, was that a friendly
and complete understanding should be: come to between the two Governments, as to the extent of the
rights which belong to the citizens of the United States and .FHer Majesty's subjects respectively, with
reference to the fisheries on the coasts of, Her Majesty's possessions in North America."

Then there is a continuation of the arguni.ent
Mr. Thoison.-Won't you read it?
Mr. Trescot.-I will read it if you wish.
Mr. Thomson.-I would like to hear it, if it is not too much trouble to you.
Mr. Trescot.-I will read it with great pleasure, although it does not bear upon the

point I desire to present.

"In bis reply dated 30th January last, Mr. Secretary Fish informs Sir Edward Thornton, that
the President instructs him to say that 'he shares with Her Majesty's Government the appreciation
of the importance of a friendly and complete understanding between the two Governnents, with
reference to the subjects specially suggested for the consideration of the proposed Joint High Commis.
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sion.' In accordance vith the explicit understanding thus arrived , at between the two Governments,
Earl Granville issued instructions to Her Majesty's lHigh Commission, which, in the opinion of the
Committee of the Privy Council, covered the whole ground of controversy. The United States have
never pretended to claim a right on the part of their citizens to fish within three marine miles of the
coasts and bays, according to their limited definition of the latter tern, and althouglh the right to enjoy
the use of the inshore fisheries might fairly have been made the subject of negótiation, with the view
of ascertaining whether any proper equivalents could be found for such a concession, the United
States was precluded, by the original correspondence, from insisting on. it as a condition of.the Treaty.
The abandonment of the exclusive right to the inshore fisheries without adequate compensation
-mark that, 'the abandonment of the exclusive riglit to the inshore fisheries without adequate com-
pensation' was not therefore necessary in order to come to a satisfactory understanding on the points
really at issue. The Committee of the Privy Council forbear from entering into a controverisial discussion
as to the expediency of trying to influence the United States to adopt a more liberal commercial policy.
They must, however, disclaim most emphatically the imputation of desiring to imperil the peace of the
whole Empire, in order to force the American Government to change its commercial policy. They have
for a considerable time back ceased to urge the United States to ,alter their commercial policy; but
they are of opinion that when Canada is asked to surrender lier inshore fisheries to foreigners, she is
fairly entitled to name the proper equivalent.

I need not go any further. You can read it if you wish. Then, of course, Lord
Kimberley replied to that communication. The reply it is not worth while to read.
The Privy Council then replied to his strictures upon their opinion, and their com-
munication is the point to which I wish to come.

"In the course of the negotiations, the United States' Commissioners had offered, as an equivalent
for the rights of fishery, to admit Canadian coal and salt free of duty, and lumber after the 1st
July,:1874. This was deemed both by the Imperial and Canadian Governments an inadequate offer, and
a counter proposition vas made by the British Commissioners, that lumber should be admitted free
immediately, and that in consideration of the continued exclusion of cereals, live stock, and other
articles admitted under the Treaty of 1854, a sum of money should be paid to Canada. The IUnited
States' Commissioners not only refused the counter proposition, but withdrew their former offer,
substituting one which the Committee of Council infer from the ,Earl of Kimberley's despatcb was, in
the opinion of Her Majesty's Government, more favourable to Canada than that which had been
rejected as inadequate.. Wide, however, as are the differences of opinion on this Continent regarding
the Treaty, there is but one opinion on the point under consideration. It is clear that the United States
preferred paying a sum of money to the concession of commercial advantages to Canada, and the
Comnittee of Council feel assured that there is not a single member of the Canadian Parliament who
would not have much preferred the rejected proposition to that which was fnally adopted.

" The Committee of Council cannot, with, the Earl of Kimberley's despatch before tbem, continue
to affirm that Her Majesty's Government are of opinion that the cession of the fishery rights was made
for au inadequate consideration, but they regret that they are themselves of a different opinion.

"While still adhering to their expressed opinions as to the Fishery Articles of the Treaty of'
Washington, they are yet most anxious to meet the views of Her Majesty's. Government, and to be
placed in a position to propose the necessary legislative measures, and they will therefore poceed to
make a suggestion which they earnestly hope may receive a favourable response.

"The adoption of the principle of money payment in satisfaction. of the expenses incurred by the
Fenian raids, would not only be of no assistance with reference to the Treaty, but might lead to some
complications. It is not improbable that differences of opinion would arise in the discussion of the
details of those claims between the two Governments, which might lead to mutual dissatisfaction.
Again, such a solution of the question would necessitate a discussion in the Imperial Parliament in the
course of which opinions night be expressed by members which might irritate the people of Canada,
and might moreover encourage the Fenian leaders in the United States, who have not ceased their
agitation.

The-e is, in the opinion of the Committee of Council, a mode by which their hands miglit be so
materially strengtlened, that they would be enabled, not only to abandon all claims on account of the
Fenian raids, but likewise to propose, with a fair prospect of success, the measures necessary to give
effect to those clauses in the Treaty of Washington which require the concurrence of the Dominion
Parliament. That mode is by an Imperial guarantee to a portion of the loan which it will be necessary
for Canada to'raise, in order to procure the construction of certain important public works, which will
be highly beneficial to the United Kingdom as well as to Canada."

I1Eow I ask, if, in the face of that official demand for a guarantee of that loan in
compensation for the sacrifice of the fisheries, which demand was recognized as just, -and
granted by the British Govenrnent, it ispossible to claim that those interests vere fnot
sacrifices (vhich were conpensated, or whether any construction is just, which, isolating
the Articles of this Treaty, and converting it into a separate negotiation, determines
that there were certain Imperial advantages gained by the British Government in return
for the sacrifice of those fisheries, and then claims that :that compensation should be
made part and parcel of the consideration in a case like this? I beg you to understand
distinctly that I do not contend that this Commission is not bound to equalize the two
exchanges which have been committed to them. That is their duty. But I mean to
say, that in making that equalization, they are bound to consider nothing but the specifie
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value of the articles exchanged, and that the question whether or not equalization is
compensation for any sacrifices made by the Treaty, is one with vhich they have nothing
to do; the question which is submitted to them is the value, and nothing else, of the
two exchanges. , It is not the duty, nor is it within the power of this Commission, as the
British Counsel seem- to suppose, to make the Treaty of 1871 an equal Treaty, but
simply to equalize a specific exchange of values under a special provision of that Treaty.
It is precisely, as far as you are concerned, as if, instead of the exchange of fishing
privileges, that Treaty had proposed an exchange of territory. For instance, if that
Treaty had proposed the exchange of Maine and Manitoba, and the United States had
maintained that the value of Maine xvas much larger than Manitoba, and referred it to
you to equalize the exchange. It is very manifest that to New England, for instance, it
might not only be disadvantageous, but very dangerous; but the only question for you to
consider would be the relative value of the two pieces of territory. So here I do not
care wýhat the consequences may be. It may be that when you have equalized these
privileges so as to make the exchange of privileges precisely even, that then the
consequences of the_ cxchange of fisheries might be the destruction of all the fisheries
of Prince Edward islaud, the entire destruction of the fishing industry of the
Maritime Provinces.. But that is a matter with which you have nothing to do. This
is a consequence of the Treaty, and not a consequence of the difference in value
between the two articles of exciange which you are called upon to appraise.

The saine principle would lead to this result also; that with the consequential
profit or loss of the fisheries you have nothing to do. You have a right to measure
the value of the fisheries as they are, and what they are, but you have no right to put
into that estimate a calculation of the enterprize, industry, skill, and capital which the
Americans put into the fishery : that is, brains, and money, and experience, which
is entirely foreign to the fishery as a fislery. It is free to be employed anywhere else.
and you have no right to calculate that. The fish in the water have a certain value,
but the skill, and capital, and enterprize which are required to take thea out, does not
belong to the fishery as a fishery, and it is not a matter that you have any righ.t to take
into calculation. Take, for example, the extraordinary principle that is stated in the
British Case, on page 34:-

" A participation by fishermen of the United States in tie freedom of these waters must, not-
withstanding their wonderfully reproductive capacity, tell materially on the local catch, and, while
affording to the United States' fishermen a profitable employment, must seriously interfere with local
success."

Is that a principle of calculation which you can apply to a case like this? Was
there ever a case of such absolute forgetfulness of that homely old proverb over which
every one of us has painfully stumbled in his walk through life, that " you cannot eat your
cake and have it too?" Why, take that favourite and apt illustration of the British
case, a tenancy for shooting. If I exchanged a grouse moor in Scotland for a pheasant
preserve in England, and my friend Her British Majesty's Agentî was arbitrator. to
equalize their values, what would le think of the claim. that the grouse moor was the
more valuable because I used a breech-loader, carried two keepers with extra guns,
shot over dogs costing 100 guineas a-piece, and bagged 100 brace, where the other
sportsman stuck to the old muzzle-loader, carried no keeper, shot over an untrained
pointer, and only bagged twenty-five brace, or to the still more extraordinary complaint
that the freedom of the moor, notwithstanding its wonderful reproductive capacity,
must tell materially on the local shooting, and while: affording the lessee profitable and
pleasant employmrent, "must seriously interfere" with the pot-shooting of the boys of
the lessor's fanily. Yet that is just precisely the argument that our friends have made.
They undertake, not to decide the value of the fishery, but they undertake to put
into arbitration here what -we do with -the fishery. That is, we are to pay, not
only for the privilege of going mackerel fishing in ·the bend of Prince Edward
Island, but we are to pay for every dollar of capital and industry we employ, and
for the men employed, and the result of that combination is the money to which they are
ntitled.

So also with the consequential damages, vith regard to the destruction of fish,
trawling, seining, and all those things with which you have nothing to do. I think I can
eply to the whole of that by a very pithy sentence, uttered by one of your citizens

who vas very famous, the .late Joseph Howe, in a speech made in-my country in regard
to the fisheries here. fHe said: "1 As for the destruction of the fisheries, wien one
thought that the roes of thirty cod supply all the waste of the American, British, and
Colonial fisheries, it was not worth while to discuss that question;" and 1 do not think it
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is either, because all those arguments apply to the Treaty. They are very good reasons
why the exchange never should have been made at all, why American fishermen never
should have been admitted at all, why the Treaty should never have been made, but
they are arguments which cannot be employed in the consideration of the question
submitted to you-the value of the fisherv.

And now, with regard to this question of conseqences, there is but one other
illustration to which I which I will refer and I will be donc. I find at the close of the
British testimony an elaborate exhihi- of 166 lights, fog-whis!tles, and humane establish-
ments used by United States' fishermen on the coast of the Dominion, estimated to have
cost in erection, from the Sambro Lighthouse, built in 1758, to the present day, 832,138
dollars, and for annual maintenance 268,197 dollars. I scarcely k-now whether to
consider this serions, but there it is, and there it has been placed, either as the founda-
tion for a claim, or to produce an effect. Now, if this Dominion bas no commerce; if no
ships bear precious freight upon the dangerous waters of the gulf, or bazard valuable
cargoes in the straits which connect it with the ocean ; if no traffic traverses the Imperial
river which connects the Atlantic with the great laies; if this fabulous fishery, of which
we have heard so much, is carried on only in boats so small that they dare not venture
out of siglit of land, and the fishermen need no other guiding and protecting light than
the light streaming fron their own cabin windows on shore; if, in short, this Dominion,
as it is proudly called, owes nothing to the protection of its commerce and the safety of
its seamen ; if thiese humane establishments are not the free institutions of a wise and
provident Government, but charitable institutions to be supported by the subscriptions
of those who use them, then the Government of the Dominion can collect its 200,000
dollars by levying light dues upon every vessel which seeks shelter in its harbours 'r
brings wealth into its ports. But if, in the present age of civilization, when a common
humanity is binding the nations of the world together every day by mutual interests,
mutual cares, and privileges equally shared, the Dominion repeals her light dues in
obedience to the common feeling of the whole world, with what justice can that Govern-
ment ask you, by a forced construction of this Treaty, to reimpose this duty, in its most
exorbitant proportions and its most odious form, upon us and upon us alone ?

But that is not, perhaps, the question i should ask you. I should ask, and I do ask,
where do you find in Article XVIII of the Treaty, among the advantages which the
Treaty of 1871 gives us, and authorizes you to value any such " advantage" as the use
of lighthouses and fog whistles? And if you decided, and properly decided, that you
could not take into consideration the advantages of commercial intercourse, purchasiug
bait and supplies, and the. privilege of transshipping, because they were not given by
the Treaty, identified as they were with the use of the fishery, how can you be ask-cd
even to take this preposterous claim into consideration ? If the principle laid down
by the British Case (page 13) is true, " it is submitted that'in, order to estimate the
advantages thereby derived respectively by subjects of the United States and of Great
Britain, the following basis is the only one which it is possible to adopt under the teris
of the first portion of Article XVIII of the Treaty of Washington of 1871, viz., that
the value of the privileges granted to aci country, respectively, by Articles XVIII,
XIX, and XXI of that T reaty, which were not enjoyed under the Ist Article of the Con-
vention of the 20th October, 1818, is that which the Commission is constituted to
determine." If this principle of interpretation be truc, how can such a demand be
made until it is shown tiat under the Ist Article of the Convention of 1818 the
privilege of using the liighthouses and fog wbistles-that is, the privilege of seeing a
light or hearing a sound-was not enjoyed ? Illiberal, unjust, and narrow as was the
policy of tiat Convention, it has not yet been, charged with so grievous an offlence
against humanity. It might stop our fishing, but it did not assume to stop our sight and
hearing at the tlrec-mile limit.

And iii leaving this cuestion of " consequences," I may say, in justification of the
length with which I have dwelt on it, that this " consequential "-I might alhnost say
"inconsequential "-reasoning pervades the whole British Case, and infects the whole
cross-examination of connsel on the other side. The effort has been studiously made to
create an atmosphere in wbich the uncertain and doubtful advantages of the Treaty
vould loon ont so largely as to deceive the inexperienced eye as to the exorbitant value

that was sought to be attached to them.
I Ihave but one other consideration to suggest before I come to the history of thig

question, and it is this: If Voul will examine the Treaties you will find that everywhere
it is the " United States' fishermen," " the inhabitants of the United States,"-the
citizens of the United. States who are prohibited from taking part in the fishery within
the three-mile Imuit. Now, I sav-remember I am not talking about local legislation

[280] 2L 2
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on the other side at all, 1 am talking about Treaties-1 say there is nothing in any
Treaty which would forbid a Nova Scotiari or a Prince Edward Island citizen fron
going to Gloucester, hiring an A merican vessel with an Anerican register and coming
vithin the three-mile limit and fishing-nothing at all. If sueh a vessel be manned by

a crew half citizens of the United States and half Nova ,Scotians, who are fishing: on
shares recollect, and who take the profits of their own catches, wheré is the difference?
The United States' citizen may violate the law, but are the citizens of Nova Scotia
doing so? They are not not the '" inhabitants "' or' "fishermen of the United States"
excluded from fishing within the three-mile limit. Take the analogy suggested by the
British Case. Suppose, for instance, there was a lav forbiddings shooting in the
Dominion altogether by any one not a citizen, might not a citizen of the United States
lend a gun to a citizen of the Dominion who Nvanted to shoot gaie and pay him for the
game that he siot ? I cones to this, that when Nova Scotia fishermen fish in an
American vessel within the three-mile limit, always supposing that they engage in the
business on shares, they are simply using an instrument lawfully under the Treaty that
the American part of the crew are using unlawfully, that is all. I do not press this
legal view, because it is one which, one of these days, will have to be taken up and
decided; I simply say that that is common sense opinion, that if, out of 5,000 fishermen
2,500 are Britis.h subjects, and fishing in American vessels, taking their own catches,
making their own profits, in that case you cannot, in equity and justice, consider that as
part of the privilege given to the fishermen or inhabitants of the United States. I am
glad I am furnishing my friends soiething to think of even if it amuses then.

Mr. Thomson.-You arc.
Mr. Trescot.:~-I thought 1 was. The three points which I make are these:-
1. That in valuing the exchange of privilege, the extent to which the privilege is

offered is a fair subject of calculation, and that a privilege opened to "all British
sublects " is a larger and more valuable privilege than oneestrited to only the British
subjects resident iii the Dominion.

2. That in valuing the exchange of privilege, only the direct alue can be
estimated. and the consequences. to either party cannot be taken into account.

3. That so far as British subjects participate in the inshore fishery in United States'
vessels upon shares, their fishery is in no sense the fishing of fishermen or inhabitants of
the United States.

With regard to the history of these Treaties, there are two subjects in that con-
nection which I do not propose to discuss at all. One is the headland question. I
consider that the statenent niade by my distinguished colleague who preceded me has
really taken that question out of this discussion. I do nottinderstand that there is any
claim made here that anv nortion of this award is to be assessed for the privilege of
coming within the hcadlands. As to the excecdingly interesting and very able brief,
submitted for the other side, I am not disposed to quarrel with it. At any rate, I shall
not undertake to go into any argument upon it. It refers entirely to the question of
territorial right, and tie question of extent of jurisdiction-questions with which the
United States lias nothing to do. They have never been raiséd bv our Governnient, and
probably never wilil be, becuse our claim to fish within the three-mile limit is no more
an interference vith territorial and jurisdictional rights of Great Britain, than a right of
way through a park would be an interference with the ownership of the property, or a
right to cut timber ir a forest would be an interference' with the fee-simple in the
soil.

Mr. Thonson.-Do you mean to say there would be no interference there ?
Mr. Foster.--Certainly not. It would be simply a servitude. You do not mean to

say that my right to go through your farm, interferes with the fee-simple of the
property?

Mr. T7iomson.-It does niot take away the fee-simple, but it interferes with ny
enjoyment of the property.

Mr. Trescot.-That is another question, because compensation may be found and
given. I sinply say that it does not interfere with the territorial or jurisdictional right.
That is the view I take of it, at any rate, and I think I can sustain it, if it ever becomnes
necessary.

Then, with regard to the character of the Convention of 1818. I vish to put on
record here iy profound conviction, that byevery rule of diplomatie interpretation, and
by every established precedent, the Convention of 1818 was abrogated by the Treaty of
1854, and that when that Treaty was eiided in 1866, the United States and Great
Britain were relegated to the -Treaty of 1783, as the regulator of their rights That
proposition I will maintain whenever the proper time arrives. But, certainly, Ian not
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at liberty to-take that ground here at ail, and for this reason: that by the action of the
two Governnents, and by t1ie formal incorporation, so to speak, f the Treaty of 1818 in
the Treaty of 1871, that Treâty is made'the practical rule:of decisiori in this case-; 'con-
sequently, we have nothing"o do with that, except t say this: thai theTreaty of 1818
depends for its validity and its existence upon the headland question ; that the two stand or
fall together; because the' Convention of 1818 was a reliniiishment of certain rights
upon certain conditions, anid if "those conditions are ýnot understood in the same sense by
the parties to the contract, the contracts ends, or is to be submitted to arbitration. If,
then, the Treaty of 1871 should end with nothing else to supply its place, it would be
absolutely necessary, either that the headland question should be settled, or the
Convention of 1818 should be considered as annulled.

I cannot enter into the history of the Treaties as fully as I could wish.* The subject
is not only one of great historical interest, but in certain contingencies would be of direct
consequence. It cannot, however, be treated briefly or vithout travelling too far from
the immediate question at issue. I will, therefore, only summarize those conclusions
which are relevant to the present investigation.

And I refer to then in this connection, because, underlying the whole British Case,
just like the consequential argument to which I have already referred, there runs the
assumption that in all these transactions the policy of thet United States has been one of
encroachment and invasion, ivhile the conduct of Great Britain lias been that of generous
concession. Never vas there an assumption more entirely the reverse of historical
truth.

The Treatv of 1783 ascertainq and defines what were the original relations of the
parties to this controversy. 1 need not read its provisions, but I do not think I will be
contradicted when 1 say that they were simply the recognition of absolute and equal rights.
The separation of the Colonies rendered necessary, not only their recognition, but the
definite and precise adjustment of their territories and possessions; and among the latter
was recognized and described, not as a grant or concession, but as an existing right, the
use of the fisheries, not only as they had been used, but as they ever should be 'used by
British subjects. Reserving the territorial andj urisdictional rights on the adjacent shores
to the owners of the land, the fisheries-the right to use the waters for the purpose of
fishing-was made a joint possession.

At that time the only parties in interest were the citizens of the United States, and the
British owners of a few fish ing settlements along the coasts. The parties who are now the
real complainants were not then even in existence. Speak of encroachments ! Encroach-
ments upon whon? Why, in those days, where vas Newfoundlandwho cones here to-day
as an independent sovcreignty, and invests her distinguished representative vith a measure
of Ambassadorial authority ? Not even a colony-a fishing settlement, owned by a British
corporation-governed without lay by any naval officer who happened to be on the coast
with a marling spike in one hand and the Articles of War in the other-no Englishman
allowed to make a home on thel island-and the number o? women permitted to reside
there linited, so as to prevent the growth of a native population. Where w>as Prince
Edward Island, which speaks to-day through a Premier and an Assembly? Why, in
the early years of the revolution, an American skipper, not then having the fear of the
three-mile limit before his eyes, entered that fanous bend, of which we have heard so
inuch, fishing for men instead of mackerel; and lie caught the Governor -and the
Executive Council-a catch which, I arn sure, my friend on the other side willadmit to
be all "Number-one's "-and carried them to General Washington, who, not knoving
what use to put them to, treated them as our witnesses have told us the fishermen.treat
young cod, threw theni back into the water, and :told them to svin home again. Why,
the very nanes with which we have become so familiar in the last n'onths-Tignish and
Paspebiac, Margaree and Chetticamp, Sciminac and Scatterie, had not then risen frbm
the obscurity of a vulgar geography to shine in the annals of internïational discussion.
There was then no venerable Nestor of Dominion politics, to whose expérienced sagacity
the interests of an empire might be safely entrusted-there were no learned and dignified
Queen's Counsel to be drawn up in imposing cuntrast to the humble advocates who

• The British Case, referring to the Treaty of 1783, says. "The rights conceded to the United States' fisier-
men under this Treatv vere bv no means so great as those which, as British subjects, they had enjoyed previous
to the War of indépedence; for'they were lt'allowed to land to dry and cure their fish in any part of Nevfound-
land, and only-in those parts of Nova Scotia, the Madalen Islands, and 'Labrador, where no Britisi settienent
had been or might be formed, cxpressly excluding Cape Breton,' Prince Edward Island, and other places.'
There is no express exclusion of Cape Breton and Prince Edward Island in the Treaty. Both were acquired by
the Treaty of 1763 and werc fornally annexed to Nova Scotia. « It was not until 1770 iat Prince Edward. Islahind
had a separate governmenr as an experimlnt, aid a ery poor experiment it turned out to be. To the Anerican
negotiators of 1783, Nova Scotia included both Cape Breten and Prince Edward Ishind
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address you from this side of the table. There was no Minister of Marine, witli 160 fine
fog-whistles at his command, ready to blow a blast of triumph ail along the coast upon
the receipt of this award. There were no riglits to invade, and the Maritime Provinces
and the Dominion came into existence, subject to the conditions of national life which
that Treaty created. When they did come into these waters they found us there.

Our rights, and the character of our rights, under the Treaty of 1783, were never
questioned or disputed for over a quarter of a century, not until the war of 1812, and
then the question was made only as an effort of diplomatie finesse. The Treaty of 1783
had given to British subjects the right of navigation on the Mississippi River, under the
belief that the boundary line between the two countries touched the sources of that river.
By 1814 it was discovered tiat this was not so; and, as the riglit to use the territory of
the United States to reach the river had not been given, the right to use the river was
not available. Then vas invented the theory that the war of 1812 abrogated the Treaty
of 1783, and by it the British Government were enabled to propose to renew the Fishery
Articles, if we would remodel and make effective the Article as to the Mississippi. We
denied the theory. I vill not, of course, trouble you with any detailed account of the
negotiations; the correspondence between Mr. Adams and Lord Bathurst, and the
negotiations of the Treaty of Ghent, are matters of familiar history.

The question thus raised was left unsettled, both Governments maintaining their
positions until the Convention of 1818. Two things are evident from, that Convention.
First, that our right,'as ve naintained it, to the inshore fisheries, was recognized,
because Great Britain accepted fron us the relinquishment of a portion of it, and by
accepting vhat we gave, recognized our right to give. Second, that; we relinquished
this right because our fishing vas at that time entirely a deep-sea fisbing, and because
the settIement of the coasts of the Maritime Provinces, and the development of local
Colonial fisheries anticipated in the Treaty of 17S3 were now being realized. That
Convention vas a friendly and liberal concession on the part of the United States, and
vhen we are required to-day to pay for the restoration of the former condition, we are

simply made to pay for our own liberality. For vhat are the Treaties of 1854 and 1871
but a restoration of the conditions of the Treaty of 1783, acconpanied by that freer
commercial intercourse which the interests and the intelligence of both countries
demand 1

I had proposed to trace the negotiations from 1818 to 1854, and thence to the
Protocol and Treaty of 1871. But these latter were somewhat fully discussed in the
argument upon .the motion formerly made on behalif of the United States, and my
colleague has fully explained to you how, and by what agencies, the restrictions of the
Convention of 1818 became so odious to our people.

I need not do more than refer you to the instructions of the British Government to
the negotiators of the Treaty of Washington, and recognize, as 1 do most gladly, the
visdom and liberality of their spirit, and I now turn to the practical question which that

Treatv submits to your decision.
I come now to tlie questions vhich that Treaty of 1871 raises, and they are simply

these: w'hat is the difference in value gained by us, and the advantages gained by you-
that is to say, what is the difference in value between the riglit to fish within the three-
mile linit, on one side, and the right to fish on the United States' shores on the other,
coupled with the right to send fish and fish-oil to the United States' market. free of
duty?

With regard to the fisheries: the fisheries with which the Treaty. of 1871 is con
cerned, are the cod, the herring, the nackerel, the hake, the haddock, and halibut
fisheries, within the three-mile limit. For the purposes of this argument there vill be,
I think, a general agreement that we eau dismiss the hake, haddock, and halibut fisheries.
It is admitted, also, that the cod fishery is essentially a deep-sca fishery, and does not,
therefore, come within the scope of your examination, especially as the question of bait
and supplies, which alone connected it with this discussion, has been eliminated by your
former decision.

We have leit, Ihen, only the herring fishery and the mackerel fishery. As to the
herring fishery, I shall say but very few words, The herring fishery on the shores of the
Mlagdalen Islands, we claim of right-a few scattering catches elsewlhere are not
appreciable enough to talk about ; and we have, therefbre, only the herring fisheries of
Newfoundlacnd and Grand Manan. The former is essentially a frozen herring business,
and I do not believe there exists a question that this business, both at Newfoundland
and Grand Manan, is entirely a mercantile business, a commercial transaction, a buying
and selliiig, not a fishing. The testimony on this subject is complete, and is cônfirmed
by Mir.-Babson, the Collector of the Port of Gloucester, who has told you that the



Gloucester fleet, the largest factors in this business, take out licences to touch and trade,
when they go for frozen herrings, thus establishing the character of their mercantile
voyage.

The only open question, then, as to the herring fishery, is the fishery for smoked
and pickled herring at Grand Manan and in the Bay of Fundy, from Letite to Lepreaux,
and whether that is conducted by United States' fishermen within the three-mile limit;
a question, it seems to me, very much narrowed when yon corne to consider that from
Eastport in Maine to Campobello, is only a mile and a-half, and from Eastport to Grand
Manan is only six or seven miles.

Mr. Thomson.-Twelve or fourteen miles.
ilfr. Trescot.-Not according to the statement of the witnesses. But call it ten miles,

still it leaves a very small margin to make an agreement upon. I will not dwel1l upon
that. The open question is whether there is fishing at Grand Manan that is participated
in by American fishermen, within'the three-mile limit, and what advantages they derive
from it, and what element that will make in the calculation of the award.

The testimony lies in a very small compass. There are three or four vitnesses on
either side. You saw and heard them ; and I am very wiling to leave that whole
Grand Manan business to you, without one word of comment upon the testimony, except
to ask you one simple question, as plain, practical, business men. Were you conipelled
to-morrow to invest money in the herring fishery of Grand Manan, and the adjoining
mainland and islands, to whom would you go for information, upon whose judgment
would you rely ? Upon Mr. MeLcan, who estimates the value of that Lilliputian ishery
at 3,000,000 dollars annually, one-half of which is the unlawful plunder of United
States' fishermen, a fishery which, according to his estimate, would require, instead of the
few unknown vessels which cannot be named, a fleet which could not sail from any port
without being registered, and making it more than one-third of all the fisheries of the
United States-of all the fisheries of the Dominion, and everywhere recognized; or
would you go to Mr. McLaughlin, the keeper of one of those 165 lighthouses for which
we are to pay, and fish-warden, who says it is his duty to make inquiries of every fisher-
man of his catch, but who adds that every fisherman of vhom lie inquired deliberately
lied to him, in order to evade the school tax, and who then proceeds to fill ont the
returns from his inner consciousness of what the returns ouglit to be, and makes that
return double his own official return to the Minister of Marine ? Would you-not go to
the very men whom we have placed on the stand, men who, and whose fathers, have,
for sixty years, been engaged in purchasing all these fish, furnishing supplies to all these
fishermen, directing and controlling the whole business, and whose fortunes have. been
made and preserved by their precise and complete knowledge of the value and condition
of this very fishery.

And now as t9 the mackerel fishery. There are two singular facts connected with
it. The first is that, valuable as it is represented to be, lying, as it is claimed to do,
within an almost closed sea, the mackerel fishery of the gulf has been, until within a
few years, the industry of strangers. It has not attracted native capital, it lias not
stimulated native enterprise, it has not developed native ports and harbours, while you
claim and complain that it has built up Gloucester into established:wealth and prosperity,
and supplies, to a large degree, a great food market of the United States. [ find the
following " remarks" in a report of Commander Cochran to Vice-Admiral Seymour, in
1851:-

The curious circumstance that about 1,000 sail of American schooners find it very remunerative
to pursue the herring and mackerel fisheries on the shores of our northern provinces, while the inhabi-
tants scarcely take any, does indeed appear strange, and apparently is to be accounted for by the fact
that the- colonists are .wanting in capital and energy. The. Jersey merchants, who may be said to
possess the whole labour market, do not turn their attention to' these branches. . The business of the
Jersey houses is generally, I believe, with one exception, carried on by agents; these persons receive
instructions from their employers to devote their whole time and energy to the catching and curing
of cod. Such constant attention to one subject appears at least to engender a perfect apathy respecting
other branches of their trade. They are al aware, I believe fully aware, of the advantages to be
derived from catching the herring and mackerel, when these come in shoals within a few yards of their
doors, but still nothing is done.

" Commercial relations of long standing, never having engaged in the trade before, possible
want of the knowledge of the markets, and the alleged want of sidil among the fishermen of the .method
of catching and curing of these fish, togetherwith the .20 per cent. duty on English fish in America,
may tend to induce the Jersey houses not to enter into these branches. Added to all these reasons
the capital of the principals is, I amn informed, in most instances small. It will probably be difficuit to
fmid about the Bay of Chaleurs and Gaspé any fishermen not engîged by some one of the numerous
Jersey houses, and it may be said that a new branch, of industry would much interfere with the cod-
fishery, but so lucrative a trade as the herring and mackerel one would :prove, would enable higher
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wages, to be given than are done for.cod. In fact, I .believe that very small, if any wages are given at
all, the money due to the fisherman for his suinmer labour being absorbed in food and clothing for
himself and family, repairs of boats and fishing gear, almost always deeply in debt in the spring, or at
anyrate sufficiently so ta ensure his labour for the ensuiug summer, and so more persons would be
induced to resort here in the summer season."-(Confideiial Ojlcial Corrpcondencc, pp. 4 and 5).

This is precisely the testimony of the Gaspé witnesses who were put upon the stand.
The great Jersey houses which do represent the capital, enterprise, experience, and skill
of the country, do not touch the iackerel fisheries. As they did a quarter of a century
ago, so they do to-day; they abandon, neglect utterly, what has been called the Cali-
fornia of the coast, and make and maintain their fortunes by giving up mackerel fishing,
and confining their attention exclusively to cod fishing.

The other fact which strikes me is this : that whatever developnent there lias been,
and it bas been chiefly, if not entirely, on Prince Edward Island, has come since 1·854,
and bas grown larger and richer under the Reciprocity Treaty. In 1852 the Legislative
Council and Assenbly of Prince Edward Island, in Colonial Parliament assembled,
declared that "the citizens of the United States have an advantage over the subjects of
your Majesty on this island, which prevents all successful competition, as our own fish
caught.on our own shores by strangers, are carried into their ports by themselves, while
we are exchded by high protective tariffs." (Coifidential Official Correspondence,
page 5.)

From 1854, two years only after this declaration, there was a large and prosperous
development of the Prince Edward shore fishery. This point bas been insisted on, and
reiterated over aud over again by the British witnesses. And yet we are asked now to
pay 15,000,000 dollars for the twelve years' use of the very privileges given by that
Treaty under which this prosperity was developed : for, as far as the fishing articles and
the fisheries are concerned, the provisions and privileges of the Treaty of 1871 are almost
identical with the Treaty of 1854, the Treaty under vhich this fishery, wvhich now
demainds 15,000,000 dollars compensation, was, I nay ailnost say, crcated.

Passing by these topics, however, let me ask you to consider the difference il the
character of the testimony upon which the two cases rest. I do not mean to institute
any comparison between the veracity of the witnesses, or to imply that one has more
than another deviated from the truth. But I can best illustrate what I do mean by
asking the same question 1 did as to the herring fishing.

If you wished to invest in mackerel, would you trust the rambling stories of the
most honest of skippers, or the most industrious of boat-fishers, against the experience
and tbe books of men like Procter, Sylvanus Smith, Hall, Myrick, and Pew ? Would
you feel safe in buying when they refused to buy ? Would you be disposed to hold when
you saw then selling? And liere lies the whole difference betwecn us. Ours is the
estimate of the capitalist, theirs the estimate of the labourer. Let nie take another
illustration. Suppose that, instead of estimating the relative value of these fisheries, you
were called on to estimate the relative value of the cotton crops of Georgia and Missis-
sippi. Would it enter your minds tO go into remote corners of these great States, and
gather together eighty-three small farmers, planting on poor lands, without artificial
manure, without capital to hire labour, and draw your inference of production from
their experience, althougli every.word of it were truc ? Would you go to a few great
planters and judge.of the return; of cotton planting from the results of lavish expendi-
ture? No. You would go to Savannah and Mobile, to Charleston and New York, to
the. ofices of the factors, to the count.ing-houses of the great buyers, to the receipts of the
railroads, to the freight lists of the steamers. 1 niay safely say that there is no great
industry, the cost and profits of which can be ascertained by such partial, individual
inquiry. I am willing to admit perfect honesty of intention on the part'of the individuals,
but they never can understand how small a portion of a great result is the product of
their local contribution; and, just as a small farmer in all sincerity measures the crop of
grain or cotton that feeds and clothes the world, from the experience of his few acres, so
the boat fishermen of Prince Edward's measures the mackerel catch of the gulf by the
contents of his boat, and imagines the few sail lie sees in the offing of his harbour to be
a huge fleet tliat is stealing his treasure. I mean no disrespect to verv excellent people,
but as I have heard their testimony, I could not but recall the humble address of the
Legislative Council and House of Assembly of Nova Scotia, " to the Queen's most
Excellent Majesty," in March, 1838, in which the fisiernen of Prinice Edward and
the Magdalen Islands are tersely described as "a well-intentioned but secluded and
uninformed portion of your Majesty's subjects."

Let me call your attention to anotier important point of difference between t.heir
testimony and ours. Theirs is the affirmative in this contention. They must prove their
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allegation. What is their allegation ? They allege that the catch of mackerel by
American fishernien within the three-mile limit is of more pecuniary value to us than the
right to fish in the same limits in United States' waters, with the additional right to send
in fish and fish-oil free, is to them. We say, prove it. Now, there can be but two ways
of furnishing such proof. Either the British Counsel must produce the evidence of a
positive catch, of value sufficient to sustain the allegation, or they must prove such a
habit of successful fishing by Americans within the limits, as justifies their inference of a
proportion of such value.

They have not attempted to do the first. Nowhere in their evidence have they
shown so many barrels of mackerel positively caught within the three-mile limit, and
said, " there is the number, and here is the value for which we are entitled to be paid."
If all the mackerel that have been sworn to by every witness as caught within the
limit-not what he has heard bas been caught, or thinks has been caught, but knows
froin his personal knowledge-be added together, it would not make 100,000 dollars.
Their value would be utterly inappreciable, compared with the amount claimed.

They have adopted the other course, and by it they must stand or fall. They have
put on the stand (leaving out Newfoundland) about fifty vitnesses who swvore that they
in United States' ships caught mackerel within the limits, and they claim that this fact
proves " the habit" of fishing within the limits. In reply, we put on an equal number
of witnesses, who prove that they caught habitually good fares in the Bay, without
fishing withing the three-mile limit. " Granted," they say, " but this only proves that
your fifty witnesses did not fisl within the three-mile limit." That is true, but is it not
equally truc that their testimony only proves that their witnesses, and those alone, fished
within the limits, and leaves the question simply, whether they cauglit enough to justify
an award ? To go a. step further, you must prove "the habit" of United States'
fishermen. But low can you prove a habit with equal testinony for and against it? It
is exactly like what all lawyers and business men know as proving " commercial usage."
In the absence of Statute law, if you wanted to prove " commercial usage " at Amsterdam
or New York, as to what days of grace were allowed on commercial paper, what would
you do? Examine the merchants of these cities as to " the habit " of commercial
people. Now, if fifty merchants swore that one day was allowed, and another fifty swore
three days were allowed, you might not know whether it was one or three, but you would
know that You had not proved any "habit." Just so, if fifty fishermen of a fishing fleet
swore that it was "the habit " of the fleet to fisl inshore, and fifty swore that it was
" the habit" never to fisl inshore, you might *not know vhich to believe ; but supposing,
what in this case will not be disputed, that the witnesses were of equal veracity, you
would certainly know that yon had not proved " the habit."

You will see, therefore, that the burden of proof is on our friends. They inust
prove their catch equal in value to the award they claini. If they cannot do that, and
undertake to prove "habit," then they must do-.what they have not doue-prove it
by an overwhelming majority of witnesses. With equal testimony, their proof fails.

And now, with such testinony, let us take up the mackerel fishery. Before you can
fix the relative value of American or British interest in this industry, you must ascertain
wlhat it is. Before you can say how it is to be divided, you must know what you are to
divide. Fortunately, we are agreed that there is but one market for all mackerel,
whether caught on the United States' shores or in the Gulf of St. Lawrence, and that is
the United States. No statement has gone beyond the estimate of a supply from all the
fisheries of more than 400,000 barrels. In fact, that is considerably above the average
supply. Then no statement has gone beyond an average of 10 dollars per barrel as the
price. • That makes 4,000,000 dollars. Next, I think I an safe in saying that the
consent of the most competent witnesses has fixed 400 barrels as the limait belov which a
vessel must not fall in order to make a saving trip. If that be so, the supply of 400,000
barrels represents 1,000 profitable trips. That is, not catches making large amounts of
money, but. catches that did not lose. What, then, is the average value of a profitable
trip? Take the estimates of Mr. Sylvanns Smith, Mr. Procter, and Mr. Pew, and sec
what profits you can make ont of even such a trip. l'am taking a large result from
these calculations wlhen I take Mr. Smith's estimate of 220 dollars, where the owner
runs the vessel, and that will. give you from the 400,000 barrels a resulting profit of
220,000 dollars. And in this calculation I have not attempted to separate the Gulf
catch from the United States' shore catch, or to determine what portion of the Gulf
catch was made within the three-mile limit. Take the largest estimate that bas been
made by any body; call the Gulf catch a third of the whole ; say 75,000 dollars to
avoid fractions, and then consider half of that caught within three miles, and you have
36,000 dollars annually, or 432,000 dollars in twelve years, for the privilege of making
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which you ask. over one million annually, or 15,000,000 dollars for the twelve years.
But, even with this result, this is an exaggeated, a very exaggerated estimate. of. the
value .of the mackerel fishery, because it -assumes the highest catch ever, known as the
average. Now, there are two fadts upon which alL the testimony. agrees. l. The
variable character of the mackerel. fishery. 2. The steady diminution of the supply
from the Gulf as compared with- the supply from the United States' 'shores. If thesebe
taken into calculation, what margin is left for an award, especially when it is ronemebred
that this award is for twelve years, and, in the opinion of those most dxperiencedi the
variation in the mackerel catch passes fron its minimum to ils maximum every seven
years-giving, therefore, in this period but one maximum year iii return' for, the
payment. Upon these two facts we can rest. I do not care to go through the testimony
that-vou have had before you. I did make one or. two tabular statements, but I do.not
think it worth while to trouble you with them. The general results youcan get at as
vell as 1 did. You know the general run of the testimony. Yon know wvhcther I am
saying what is fairly and reasonably accurate. Our contention is that we have proved
these points conclusively, and taking them as the basisi there isno margin whatever
leftfor an award on account of profits accruing to the United States froi the privilege
of inshore fishing.

But there is another fact not stated in any of the evidence, but which is clearly
proven by the whole of it, and it is this : The mackerel market is a speculative market..
its profit·represents simply a commercial venture, and: not the profit to the fishermen.
In other words, a barrel of mackerel salted, packed and sold, produces a.result in which
the profit-of the fisherman makes but a sniall part. Take the stateient of Mr. Hall,
thft he purchases reg.nlarly from the-fishermen of, Prince Edward Island their mackerel
at 3' dol.- 75 c. per bbl. Now, whatever, Mr. Hall sells that barrel of mackerel fbr,
above and-beyond 3 dol 75 c., represents capital, labour, skill, with which the1,shery,
as a fishery, has:no concern. Between the fish in. the water and the. fish inthe -market,
there is as much difference as there is between a pound.of cotton in. the field and a
pound of cotton manufactured-; and you wvould have as much right- to, estimate the
valne of a cotton plantation by the value of the cloth and varn into whichits production
has been manufactured, as you:have to value the fisheries.by the value of themanufactured
fish which are sold.

Suppose that Mr. Hallor a combination of. Mr. Hall's, .should purchase the wvhole
mackerel catch at 3 dol. 75 c., and then hold for such a rise in price as they, might force.
This speculation might make Mr. Hall a millionaire, or a bankrupt, but would any
man in his senses consider the result,:be it profit or loss,. as representing the value of.the
mackerel fishery ?

Se little, indeed, does the value of the fish enter, into the mark-ettvalue of the
mackerel, tlat yo have this statement from Mr. Pew,,the largest and longest established
fish ierchant on this continent.: "No. 1. bay. mackcrel in:the fall were bought.by
us at2 2 dol. 50 c., and piled away over winter, and L think the, next May, or June
they sold down as low as 4 dollars, 5-dollars, and 6 dollars a barrel-the same fish, and
I thinks that-shore mackerel, which had-sold as- high as 24 dollars, wie then sold-for
about the sane price." Would the mackerel market of that year have afforded, you
any fair criterion by which to appraise the mackerel fishery of that year What interest
had;the-mackerel fishermen in ithis speculative variation of. the -market.lprice?. And you.
have the further and uncontradicted testimony of more than one competent.witness, that
when the maekerel catch of 1870 was, vith one exception, tlhe largest ever known, prices
were maintained at a higher point- than in years of very small catch. ? -

Upon this state of facts, proven by such competent witnesses-as Procter, Sylvanus
Smith, Myrick, Hall, and .Pew, I -subiit that in estimating the value of the fishery you
can only take the value of the raw material-that is, the fish as taken bythe.fisherman,
and by hin sold to the merchant; and even then, the price he receives. represents,
besides the value of the raw miaterial, his time, his labour, hisliving, and.hisskill.. or
throughout this argument, you must not forget that the British Government gives-us
nothing. Forthe freedon frôn duty, and the rightito fishin United States' watersit
gives us the privilege only of using our -own capital,, enterprise, ani industry, within
certain limits.. Itcannot secure us, and-does not offer to secure us, a single fish..It
cannotcontrol the waters or the inhabitants thereof. I cannot guarantee that; inthe
twelve years:of the Treaty, the catchtin the Gulf will'be.even tolerable, and,, indeed,
for the five, years- that have a-lready run, it has been pure loss. And yet, theý Britisli
Case demands that we should.pay, not onlyfbr"the little We do, catch, but for. ail that,
under other circumstances, ve-might catch; and:not only that, but that- we,-should pay
for. all the fish that the British fishermen do not catch.
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We' contend, then,that ,we have proved' that the mackerel fishery of .the ýGulf is so
variable that it offers t1o certainty .f proof; that the use. of the Gu.lf fishery has
diminished steadily; that in the Gulf there is no evidence of. any habitual fishing within
the three-niie limit; that an equal number of experienced and comnpetent fishermeni
prove that -they do not fish at ail inside the limits, -and that -the development of the
United States' coàst fishery lias offereîd and is offering, a more profitable field for the
industry and capital of Unitéd States' fisherimen, ýv'hile: the supply of fish from the lakes,
and'the transport of fresh fish far into the interior, are superseding the use of salted
mackerel as an article of food ; and therefore there is 'no ground in any advantage
offered by the Treaty of 1871 upon which to rest-a money award.

We now go further, and maintain that if in this condition of the Mackerel fishery;
yon can find any basis for sucih award, then the. advantages offered to the subjects of
Her Britannie Majesty by the United States in the saine Treaty are a compilete
offset.

These advantages consist, first, in the riglit to share the shore fisheries o the United
States. It will not do to assert, as the British Case does, that "'their modes of fishing
for mnliaden and other bait are, furthermore, such as to exclude strangers from
participating in them, without exceeding the ternis of the Treaty ; and even without this
difficulty, it must be apparent that such extensive native enterprise would bar com.-
petition, and suffice to ensure the virtual exclusion. of foreigners." (Page 29.)

These, as they stand, are mere assertions, unsupported by any proof. The Treaty
provision is the highest law of the land, and no local legislation can prevent the exercise
of the privileges it confers. The competition of native enterprise is just what the
United States' fishermen meet in Britisli waters, and that the native enterprise is more
extensive on the United States' shores, only proves that there is an industry which better
rewards the enterprise. It is like all Treaty privileges-one, the use of vhich depends
upon those who take it, and if, wlien:given-and taken in exchange, the parties taking do
not choose to use it, this refusal cannot deprive it of its value.

2. The second advantage given to Her Britannic Majesty's subjects .is the right to
export into the United States fisli and fish oil, frec of duty. The estimate which
we have submitted as to the value of this privilege is that it is worth about 350,000
dollars annually.

This has not been denied, but I amI concerned with the principle, not the amount.
To this offset the Britisli Counsel object, upon the ground that the duty takon off the
British producer roduces the price to the Anerican consumer, and is, therefore, a benefit
to the latter to the same extent, for, if imposed, thé consumer avould have to pay. Into
the politico-economical argument I shall not enter. You ihave heard enough of it in the
cross-examinations, where Counsel and witnesses gave you their opinions; and our view
of the case has been placed before ycu with great clearness and force by the .earned Counsel
wlio preceded me. Upon that question I have but two remarks to make, and I do 'not
think either can be controverted

1. If it be assumed, as a general principle, that the consumer pays the duty, it .is
equallv true that he does not pay the whole of it. For to assume any such. position
Wvould«be to strike out all possibility of profit. Take an illustration A merchant imports
1,000 yards of broadcloth, which, adding all costs and duties, lie can sol at a profit at
6 :dllars a yard. Now add a duty of.2 dollars a yard He cannot selis customor at
e8 dollars a yard; he must divide the rise in price, and vhile he adds the duty, he must
diminishi thie profit. Except in case of articles of- luxury, such as rare books, jewvels,
costly wines, scientifié instruments, works öf art, the increase of dùty cannot, anc never
las been, imposed entirely upon the consumer.

2. If this be true, then you must ascertain what is the proportion of increase in
price of. mackerel, consequent upon the duty ivhich is paid by the consumer,,before
you can say whàt he, the consumer, gains by the removal. There lias been no attempt
to. do this on the part of :Counsel. Our most expeinced Witnesses testi.fy that the
additional duty of 2 dollaris wold raise the price of·mackerel about 50 cents a arre],
which. vould leave 1 dol. 50 c; tebe paid by the producer. . I do not mndertake to say
whether this is right or vrong, for I ani discussing the principle, not the amount. The
question is an insoluble one. You have been told by' competent witnesses, and after a
foritnight's preparation for rebuttal tiey have liot been contradicted, that the inackerel
niarket is a speculative one; that ii one 'year the spechlativè price has varied froi 22
dollars to 4 dollars, while for te n years tie priwe to th'e daily consumer luàk scarcely
varied atil; that the priccdepends much upon the catch, and yet that in the year-of
the Iargest catch, thicýprice lias not gone down; and -that, being' foôd for poor people,
there' is a price whicli when reach6d, with duty r witliout duty, the consumption -is

[280] 2 *2M2



256

immediat ely reduced; and, added to all this, tlat the competition of fresh fish is fast
driving it ont of use. With all these conditions to bc-ascertained first, who can ever say
what proportion of duty is paid by the producer, and what by the consumer, or if any is
paid by the latter ?

I do iot believe it is possible to do it, but if it were possible to do it, you cannot
make it an offset. If you undertake to make an offset of it, let us know what it is. We
state our account. We take this statenent, and we say, ' lu the year 1874 the duty
remitted was 355,972 dollars." Now what are you going to set off against that ?-an
opinion, a theory, a belief, a speculation to weigh it down with ? If you are going to
set off dollars against that, tell us how many dollars, in 1S74, you are going to set ofR
against that. How are you going to find out ? How can you ever tell us? But if the
gentleineu's theory is right, they have not converted it into a practical theory that you
cau apply. If they will undertake to tell us, "In 1874 and '75, we will show you a
reduction of price in mackerel to a certain number of consumers, to the amount of
200.000 dollars or -250,000 dollars," strike the balance. But you cannot strike the
balance vith an opinion. Before they can make this claim they must subnit tiat
statement to us. But I do not intend to dwell upon that, for this reason. The principle
that I hold ought to be applied to the solution of this question, is this: that it is one with
which, under the Treaty, you have nothing on earth ta do. If our friends on the other
side could show dollar for dollar that every dollar of the 355,000 dollars remitted by the
renewal of the duty was 355,000 dollars to the benefit of the American consumers, you
could not reckon it.

Now, let us look at the Treaty:-

ARTICLE XXII.-Inasmuch as it is asserted by the Government of Her Britannic Majesty that
the privileges accorded to the citizens of the United States, under Article XVIII of this Treaty are of
greater value than those accorded by Articles XIX and XXI of this Treaty to the subjects of Her
Britannic Majesty, and this assertion is not admitted by the Government of the United States, it is
further agreed tlat Cominissioners shall be appointed to determine, having regard to the privileges
accorded by the United States to the subjects of Her Britannie Majesty, as stated in Articles XIX and
XXI of this Treaty, the amount of any compensation which, in their opinion, ought to be paid by the
Governient of l er Britannic Majesty in -retúrn for thc privileges accorded to the citizens of the United
States iunder Article XVIII."

Now , under tiis Treaty there stands before you to-day a balance, on one arm of
which hangs the XVIIIth Article of the Treaty of 1871, and on the other the XIXth
and XXlst Articles. You cannot add to cither scale one scruple. one pennyweight,
which the Treaty has nîot put there. You cannot transfer weights from one to lie
other. You can only look at the index and see whether the register shows that one is
lieavier thait the other, and how much heavier. What are the advantages conferred by
the XVIIIth Article of the Treaty of 1871 on the citizens of the United States?.

"It is agreed by the High Contracting Parties, that in addition to the liberty secured to the United
States'. fishermen by the Convention between Great Britain and the United States, signed at London
on the 20th da.y of October, 1818, of taking, curing, and drying fish on certain coasts of the British
North American Colonies therein defined, the inhabitants of the United States shall have, in comimon
with'the subjects of Hier Britannic Majesty, the liberty for the term of years mentioned in Article
XXXIII of this Treaty to take fish of every kind except shell-fish, on the sea coasts and shores,.and
in the bays, harbours; and creeks of the Provinces of Quebec, Nova Scotia, and New Brunswick, and the
Colony of 'rince Edward's Island and of.the several islands thereunto adjacent, without being restricted
to any distance from the shore, v. ith permission to land upon the said coasts and shores, and islands,
and also upon the Magdalen Islands, for the purpose of drying their nets and curing their fish-"

That, is the only advantage which is given to us by the XVIIIth Article of the
Treaty, and it is the only advantage so given to us the value of which you have aný right
to estimate. I an perfectly willing to admit a set-off of this kind, whichis provided for
apparently. It'is agreed in Article XXI that for the terni of years mentionedin Article
XXXIII of this Treaty, fish-oil, and fish of all kinds (except fish of-the inland lakes'and
of the rivers falling into them, and except fishi preserved in oil), being the produce of the
fisheries of the United States or of the Dominion ai Canada or of Prince Edward Island,
shall be admitted into each country respectively free of duty.

-Now, if against the 350,000 dollars of duty remxitted upon fish and fish-oil imported
from the Dominion into the United States, you can set off aÿ' diity On'fisliad fish-oil
imported from the United States into Canada, you will have the right to do it ; but that
is the extreme limit ta which, under the words of that Treaty, you have a right to go.
It is nothing whatever to you whether the advantage ta us is great or small of the
remission of that duty. It is a positive advantage to the citizens of the Dominion; it is
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given to them as an advantage, and in return for it thev have given us a right to do one
thing and nothing else, .and under that Treaty, you have no right to value any other
advantagC against us.

I have now stated as concisely as I have been'able, the scope of our argument-the
principles vhich we tlink ought to be applied to the solution of this question. As to
the facts, you vill judge them by the impression the witnesses have made upon your-
selves, and not by'any representations of the impressions they have made upon us. And
we fully and gratefully recognise that you. have followed the testimony vîth patient and
intelligent attention.

It seens to me (and this I would say rather to our friends on the other side than
to you) that at the end of this long investigation, the true character of the case is not
difficult to sec. For a century the relations of the two countries on this question have
been steadily improving. We have passed from the jealous and restrictive policy of the
Convention of' 1818 to the free and liberal system of the Treaty of 1854, and with good
sense and good temper it is impossible that we should ever go backward. The old
feuds and bitternesses that sprang from the Revolution have long since died out between
the two great nations, and in fact, for Great Britain, the original party in these
negotiations, lias been substituted a nation of neighbours and kinsmen, a nation working
with us in the wise and prosperous government of this vast Continent, which is our joint
possession; a nation, I may add, without presimption or offence, whose existence and
whose grovth is one of the direct consequences of our own creation, and whose future
prosperity is bound up with our own. In the Treaty of 1871 we have reached a settle-
ment which it depends upon your decision to make the foundation of a firm and lasting
union. Patting aside for the moment the technical pleadings and testimony, what is the
conplaint and claim of the Dominion? It is that where they have made of the fishery
a common property, opened, what they consider a valuable indnstry to the free use of
both countries, they are not met in the saine spirit, and other industries, to them of equal
or greater value, are not opened by us vith the same friendly liberality ? I can find no
answer to this complaint, no reply to this demand, but that furnished by the British case,
your own claim to receive a money compensation in the place of what you think we
ought to have given. If a money compensation is recompense-if these unequal
advantages, as you call them, can be equalised by a money payment, carefully, closely,
but adequately estimated-then we have bought the riglt to the inshore fisheries, and
we can do what we will with our own. Then we owe no obligation to liberality of
sentiment or community of interest; then we are bound to no moderation in the use of
our privilege, and if purse-seining and trawling and gurry poison and eager competition,
destroy your fishing, as you say they will, ve have paid the damages beforehand; and

ivhen at the end of twelve vears we count the cost. and find that we have paid
exorbitantly for that which was profitless, do you think we will be ready to renew the
trade, and vhere and hov will we recover the loss ?

No. I believe that this Treatv as it stands executed to-day, interpreted in the
broad and liberal spirit in which it vas conceived, is, vhether you regard the interests
of. the Maritime Provinces or the wider interests of the whole Dominion, a greater
advantage in the present and a larger promise in the future than any money award
which may belittle the large liberality of its provisions. As it stands, it means certain
progress. After the thorough investigation which these interests have now.for .thefirst
time received, a few years, a few months of kindly feeling and common interest will
supply all its deficiencies and correct all its imperfections.

And, therefore, do I most sincerely hope that your decision vill leave it so, free to
do its own g'ood work, and then we who have striven together, not, I an glad to say,
éither ,unkindly or ungenerously, to reach sonie just conclusion, will find in the future'
*which that Treaty. contains the wisest solution, and we shall· live to see- all- possible
differences which may have disturbed the natural relations of the two countriës,-not
remotely, but in the to-morrow of living history, not netaphorically but literally, 'in the
deep boson of the ocean buried."
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No. VI.

Closing Argument of Hon. Richard H. Dana, Jun., on behalf of the United States.

Friday, November 9th, 1877.
May it please your Excellency and your Honours-

Certainly, in the discharge of our respective duties on this high occasion, we are
met under most favourable auspices. Our tribunal is one of our own selection. The
two parties to the question (Great Britain and the United States of America) have eaci
chosen its Representative upon the Board; and as to the President and Umpire of the
tribunal, whiie the Treaty obliged us, by reason of the lapse of time, to .refer the
appointnent to the Representative of a foreign Power at London, yet it is well known
that the appointment was made in conformity with the expressed wish of those
Governments, who found for the head of this Court one with character so elevated and
accomplishments so rare that they had no difficulty in agreeing upon him theimîselves.

We have been fortunate, Gentlemen of the Commission, that no misfortune, no
serious accident, in the long period of three months, while so many gentlemen have been
together, bas fallen upon us. The shadow of death has not crossed our path, nor that
of anv of ours at a distance, nor even has sickness visited us in any perilous manner.
We liave been sustained all the vhbile by die extreme hospitality and kindness of the
people of this city, who have donc everything to make our stay liere as agreeable as
possible, and to breathe away any feeling we might have hîad at the hegmng, lest
there shouki be some autagonism which vould be felt beyond the legitimate contests of
the profession. The kindest feeling and harmony prevails among us all. Your Legis-
lature of this Province has set apart for our use this beautiful hall; aud whilc my friend
and associate, Mr. Trescot, saw in the presence of the portrait of His Majesty which
looks down upon us from the walls an encouragement for the settlenient of the matter
confided ta us, because that King supposed it settled more than 100 years ago, I confess
that the presence of that figure lias been to me throughout most interesting and
even pathetic. It was the year lie ascended the throne that the French were finally
driven from North America and that it all becane British America, froni the Southern
Coast of Georgia up ta the North Pole, and all these islands and peninsulas which forni
the Gulf of St. Lawrence passed under his sceptre. And what a spectacle for him ta
look down upon now after 100 years! A quiet assembly of gentlemen, without parade,
vithout an armed soldier at the gate, settling the vexed question of the fisheries, which

in former times and unider other auspices would have been cause enougi for. war.
And settling theni between whom ? Between his old thirteen Colonies-now become
a Republic of forty millions of people, bounded by seas and zones-and bis own Empire,
its sceptre stili held in his own line by the daugiter of his own son, more extended and
counting an immensely larger population than when he left it; showiug us net only the
magnitude and increase of the Republic, but the stability, the security, and the dignity
of the British Crown. Yes, Gentlemen of the Commission, when lie ascended the throne,
and, before that, whlien his grandfather, whose portrait also adorns these valls, sat upon
the throne of England, this whole region was a field of contest between France and Great
Britain. It was not then British North Amîîerica. Which power should hold it, witi
these islands and peninsulas and these fisheries adjacent ta and about it, depended
upon the issue of var, and of vars one after another. But Great Britain, holding
certain possessions bere, claimed the fisheries, and made large claims, according to the
spirit of that day, covering the banks of Newfoundland, and the other banks, and the
whole deep-sea fishery ont of siglt of land, and also up ta the very shores withhm
hailing distance of them, wvituut any regard to a. geographical limit of threc miles,
which is a very modern invention. That contest was waged, and. the rigits in these
islands and these fisheries settled, by the united arms of Great Britain and of New
Enghand, and largely, most largely, of Massachusetts. Why, Louisburg, on Cape Breton,
held by the French, vas supposed to be the most important and comnmandimg station,
and to have more influence than any other upon the destinies of this part of the country.
Its reduction was ordered by the Legislature of Massachusetts. And, Mr. President,
it was a force of betu\een 3,000 and 4,000 Massachusetts men, under Peppereli, and a
few lundreds from the other Colonies, with 100 vessels, that sailed ta Louisburg, invested
and took it fbr the British Crown, in trust for Great Britain and her.Colonies. Gridley,
woie laid ont the fortifications at Bunker H1ill, and Prescott, who defended theni, were
in the expedition against Louisburg, and the artillery was comnimanded by Dwight, a
n-aternal arecestorof' cur friend Judge Foster. And whenever there vas war between
France and England for tlie ,o.s2cssion of this continent or any' part of it, or these
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islands and these fisheries, the militia and volunteers of Massachusetts .fought side by
side with the regilars of Great.Britain. They fought under Wolfe at Quebec, under
Amherst and Lord Howe at Ticonderoga; and, event at the confluence of the Alleghany
and Monongahela, ~Washington saved the remnant of Braddock's command. We followed
the British arms wherever they sought the French arms. The soldiers of Massachusetts,
accompanying the British regulars to the sickly sugar islands of the West Indies, lay
side by side on cots in the saine fever hospitals and were buried in· the same graves.
And if any of you shall visit the old country again, and your footsteps lead you to West-
minster Abbey, you will find there a monument to Lord Howe, who fell at Ticonderoga,
crected in his honour by the Province of Massachusetts; and there let it stand, an
emblem of the fraternity and unity of the olden times, and a proof that it was together
by joint arms and joint enterprise, blood, and treasure that all these Provinces, and
all the rights appertaining and connected therewith, were secured to the Crown and the
Colonies. Yes, Gentlemen of the Commission, every one ofthe Charters of Massachusetts
gave her a riglit to fish in these north-western seas; and that, you vill observe, was
irrespective of her geographical position. None of tlen vashed her shores, but they
were the fruits of the conmon toil, treasure. and blood.of the Colonies and of the
Crown, and they were always conceded to the Colonies by the Crown. The last Massa-
chusetts Charter grantcd* by the Crown is in these words: it assures to Massachusetts
"the right to use and enjoy the trade of fishing on the coast of New England, and all
the seas thereto adjoining, or arms of said seas, vhere they have been wont to fish." The
test vas the habit of the people; " where they had," in the good old Saxon English,
"been mont to fish." It did not depend on geographical linos. They had no idea then
of excluding the Colonies froni three miles of the shore, and giving them a general right
on the seas, but whatever riglit Great Britain had here she shared with the Colonies
to the last.

I may aswell present here, Gentlemen of the Comicün, as at any other time, my
view respecting this subject of the right of deep-sca fishery. The right to fish in the sea
is in its iiture not real, as the common law lias it, nor immovable, as termed by the
civil law, but personal. It is a liberty. It is a franchise, or a faculty. It is not
property pertaining to or connected with the land. It is incorporeal; it is aboriginal.
The right of fishing, dropping line or net inito the sea, to draw from it the means of
sustenance, is as old as the huian race, and the limits that have been set about it have
been set about it in recent and modern times, and wherever the fisherman is excluded,
a reason for exeluding him should always be given. I speak of the free swimming fish
of the ocean, followed by the fishermen through the deep sea, not of the crustaceous
animals or any of those that connect themselves with the soil under the sea, or adjacent
to the sea, nor do I speak of any fishing which requires possession of the land or any
touching or troubling the bottom of the sea-I speak of the deep-sea fishermen. who sail
over the high seas pursuing the free-swimming fish ôf the high seas. Against them, it is a
question not of admission, but of exclusion. These fish are not property. Nobody owns
them. They cone ve know nîot whence, and go we know not whither. The men of science
have been before us, and fishermen have been before us, and they do not agree about it.
Professor Baird, in a very striking passage, gave it as his opinion that these fish retire in
the winter to the deep sea, or to the deep mud bencath the sea, aud are hidden there,
and' in the sprmng they invade this great continent as an· army, the left wing fore-
nost, touching the Southern States first, and last the northern parts of the British

Colonies. Others think they. go to the south and come·back in- lines and invade this
country ; but at all events, they are more like those birds of: prey and game which come
to the north in the summer, and appear again and darken the sky as they go to the south
for the winter. They are no manl's property; they belong; by right of nature, to those
who take them, and every man may take then who can. It is a totally distinct question
whether, in taking them, lie is trespassing upon private· property, the land or park of any
individual holder. "The final cause," as the philosophers say, " of the existence of the
sea-fish is that they shall -b caught by-man, and made an article of food by man." It is
an innocent use of the high seas, that use which I have described. More than that, it is
a meritorious use. The fisherman who drops his line into the sea creates a value for
the use of mankind, and therefore his work is meritorions. It is, in the words of Burkc,

wcalth drawvn from the sea," but it was not wealth until it is-drawn from the sea.
Now, these fishermen should niot be excluded .except from necessity, sone kind of

necessity, and I am wiling to put at stake whatever little reputation I may have
acquaintance vith the jurisprudence of nations (and- the lees reputation, the more
important to me) to niaintain this proposition, that the deep-seafisherman, pursuing thie
free-swimming fish of the ocean with his net, or his leaded Une, not touching shores or
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troubling the bottom of the sea, is no trespasser, though he approach within; three miles
of a coast, by any established, recognized law of all nations. It may possibly cross the
minds of some of this Tribunal, that perhaps that is not of very great importance to us
here, but from the reflection I have been able to give to this case (and I have had time
enough, surely) it seems to me that it is. I wish it to be fully understood, what is the
nature of that exclusive right for the withdrawing of which 've are asked to make a
money compensation? What is its nature, its history, and its object ? T he Treaty
between Great Britain and France of 1839, which provides for a right of exclusive
fishery by the British on the Britisli side of the channel, and by the French on the
French side of the channel, each of three miles, and ineasures the bays by a ten-mile line,
is entirely a matter of contraet between the tivo nations. The Treaty begins by saying,
not that each nation acknowledges in the other the right of exclusive fishery within three
miles of the coast ; niothing of the kind. It begins by saying, "Lt is agreed betWeen the
two nations that Great Britain shallh ave exclusive fishery within three miles of the British
coast, and that the French shall have exclusive fishery within three miles of the French
coast," and then it is further agreed that. the bays shall be measured by a ten-mile line.
All arbitrary alike, all resting on agreement alike, without one word which indicates that
the law of nations any more gives an exclusive right to these fisheries for three miles from
the coasts, ihan it does to measure the bays by ten miles.' In the time of Queen
Elizabeth this matter seemed to be pretty well understood in England. Her Majesty
sent a Commission, an embassy to Denmark, on the subject of adjusting the relations
between the two countries, and among the instructions given- the Ambassadors were
these:-

"And you shall further declare that the Lawe of Nations alloweth of fishing in the sea everywhere;
as also of using ports and coasts of princes in amitie for traffique and avoidinge danger of tempests;
so that if our men be barred thereof, it should be by some contract. We acknowledge note of that
nature; but rather, of conformity with the Lawe of Nations in these respects, as declaring the same for
the removing of all clayme and doubt; so that it is manifest, by denying of this fishing, and much
more, for spoyling our subjects for this respect, we have been injured against the Lawe of Nations,
expresslie declared by contract as in the aforesaid Treaties, and the King's own letters of '85.

" And for the asking of licence, (your Honours wiRl be -pleased to observe that the Danish statute
required the English to pay licences for fishing in certain parts of said sea close to the shore),. if
our predecessors yelded thereunto, it was more than by Lawe of Nations was due; yelded, perhaps,
upon some special consideration, yet growing out of use, it remained due by the Lawe of Nations, what
was otherwise due before all contract; wherefore, by omitting licence, it cannot .be .concluded, in any
case, that the right of fishing, due by the Lawe of Nations faileth; but rather that the omitting to
require licence might be contrarie .to the contract, yf any such had been in force.

" Sometime, in speech, Denrnark claymeth propertie in that Sea, as lying between Norway and
Island,-both sides in the dominions of oure loving brother the King, supposing thereby that for
the propertie of a whole sea, it is sufficient to have the banks on both sides, as in rivers. Whereunto
you may answere, that though propertie of sea, in some small distance from the coast, maie yeild some
oversight and jurisdiction, yet use not princes to forbid passage or fishing, as is well seen in our seas of
England."

Though possession of the land close to the sea, says this reinarkable letter- of instruc-
tions, "may yield some oversight and j urisdiction, yet used not Princes to forbid passage
or fishing, as is seen by our law of England." There is much more to the saie effect.
So that, whatever claim of jurisdiction over the sea a neighbournig nation might make,
whatever claim to property in the soi] under the sea she might make, it was not the usage
of Princes to forbid passage, innocent passage, or the fishing and catching of the free-
swimming fish; wherever they might be upon the high seas.

1 wish particularly to impress upon your Honors that all the North British Colonies
were in possession and enjoyment of the liberty of fishing over all the North Western
Atlantic, its guIfs and bays. There is no word indicating the existence of a three
mile line of exclusion, or of an attaching the riyht of fishing to the geographical
position of the Colony. No, gentlemen, the -Massachusetts fisherman who dropped
his leaded line by the side of the steep coast of Labrador, or within hail of the
shore of the Magdalen Islands, did it by precisélythe same right that he fished in
Massachusetts Bay, off Cape Cod or Cape Ann. Nobody knew any difference in the
foundation or the test of such rights in those days.' It was a common heritage, not
dependent upon political geography. As I have said, it, was conquered by the com mon
toil, blood, and treasure, and held as a common right and possession. " Be it io," your
Honours may say, "but could not Great Britain take it from her Colonies ?" Well, the
greatest philosopher, who gave ever bis life to statesmanship-Edmund Biurke-said, "that
is a question which can better be discussed in the:schools, where alone it can be discussed
-with safety." ,He compared it with the question of the right to shear wolves. He vas
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not disposed, perlaps, to deny the.right in the abstract, but as a servant of the Crown
he could not advise the Crown to try that lkinid of experiment. 1 recollect thatwhen,
before our civil war, an ardent and enthusiastic admirer of slavery said on the floor of
Congress that capital ought to own labour, and that we had made a great mistake in
New England that the capitalist, did not own the men who worked in the factories 'and
the men who followed the.sea, Mr. Quincy replied by an anecdote respecting the bounty
vhici the State of Maine gave for every wolf's head. A. man was asked why lie did

not raise a flock of wolves for the bounty. He said he was afraid it would turn out to
be a hard flock to tend. And the wisest men in Great Britain-and I can say tliis iii
the presence of gentlemen who are almost all British subjects now, without fear of
giving offence- the wisest men of Great Britain thought it was an attempt which had
better not be made. But the Act of March 1775, urged by the obstinacy. of George III
and his adherence to worn-out traditions, vas passed. After a conflict.with the Colonies
oi the subject of the Stamp Act and the Tea Tax, that fatal Act was passed, aimed.at
home. rule, self-government, and the trade of the New England people, or rather, I
should say, in the first instance, of Massachusetts, because it was Massachusetts over
which the contest was waged during the early part of our struggle, and attempting to
undo all we liad been doing for 150 years; to revolutionize our entire political system,
and instead of leaving us what we had enjoyed for that time, home rule, to substitute
a government at St. James' or St.. Stephens'. Among other things, it attempted to
deprive us of our right in the fisheries. The Statute acknowledged the existence of
the right, but Massachusetts was to be deprived of lier riglit by the Act of Parliamient.
Then came the debate, fiercer than ever, " Can Parliament take from us this right ?"
Well, the claim rested upon the assumption that all the grants the Charters vested hi
us were held at the discretion of Parliament, and if Parliament could take away our
fisheries she could take away our landmarks,- she could. take Boston and Salem, which
had been granted to us under the same Charter that the fisheries had been granted ; and
when that Act was passed, Burke and Fox, and Sheridan, and Barré, and othei s, our
friends in the British Parliament, called it a simple provocation to rebellion. Burke
said, " It is a great Penal Bill which passed sentence on the trade and sustenance of
America." New England refused obedience. The other Colonies assisted lier, aid we
always treated it as void. Then came the war, and what was the effect of that on. our
title ? Why, may it please you, gentlemen, I do not deny that war lias an effect, but
not the kind of effect which bas been. contended for by the British Government and by
counsel. I agree that war puts at hazard, not only every right of a nation, but the
existence of the nation. There are boundary lines before war, and they are good
,against neutrals, and good between the belligerents, unless something else happens; but the
boundary lines and everything they inclose are put at stake by the war. If one party
entirely conquers the other, it has a right to decide upon the future existence of the
other nation, and all its rights; and when our ancestors pledged their "lives, fortunes,
and sacred honour" to maintain all their rights, including this right against the demands
of Parliament, 1 agree that they put this right, as they put their lives, at hazard ;. but,
fortunately for us, the war did not turn ont a conquest of any of our rights. At the
close of the war the Treaty of 1783 was made. Now, at the time when the Treaty of

'1783 was made, Great Britain did not claim to have conquered -America, or,to have
taken froni us by military force any of our rights, and the consequence was tldt in
framiinig the Treaty of 1783, while we altered by common consent some of the bôundary
lines,'none by right of conquest, it was declared that the people of the United Stiates
shall "continue to enjoy unmolested the riglt to take fish of every kind on the, British
banks. and all other banks of Newfoundland ; also in the Gulf of St. Lawrence, and all
other places in the sea w'here the inhabitants of both countries used at any time hereto-
fore to fish." What could. be stronger .than that ? It was an acknowledgment of a
con tinued right possessed long before. And if any question of. its construction arose,
it appealed to what they bad been heretofore accustomed .o.do, " where the inhabitants
of both countries used at any time heretofore to fish."

How was it construed by British statesmen ? Is there. any doubt about it? - I take
it my'«brethren of the Colonial Bar will consider Lord Loughborough good. autharity.
He said these words in:the House of Lords respecting the fishery clause of the Treaty:
"' he fisheries were not conceded, but recognized as a right inherent in the Americans, which,
though no longer British subjects, they are to continue to enjoy unmolested." . The sane
thing, substantially, was said by Lord North, who: had bèen, we are. told now by bis
biographers, the unwilling, but certainly the subservient. instrument in the hands of bis
King for trying to deprive us of this, aswell as our other rights.. We.then did continue
to eujoy them, as we had:from 1620 down. We had as much right to them as the
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Britisli C-own, beciane it was onr bow and onr spear that helped to conquer them
Then came the, war of 1812, and we had enjoyed the fish eries freely, without geogra-
phical limit, down to that time. The war of 1812 certainly did not result in the conquest
of America, either maritime or upon the land. It was fought out in a manly way
between tvo strong peopleowithout any very decided result; but after the war in 1814,
about the timeg ve were, making tlie Treaty of Peace at Glient, that inemorable
corresponden-ce took place between John Quincy Adams and Earl Bathurst, in which
Earl Bathurst took this extraordinary pnsition, that a war terminates all Treaties.. He
took that position without limitation. Mr. Adams said, "'Then it puts an end to our
independence." «No," was Earl Bathurst's answer, " your independence does not rest

pon the Treaty. The Treaty acknowledged your independance as a fact, and that
fact ce.tiiue. No Treaty now can take it fron you; no Treaty is needed to secure it
to you, but so far as if was a Treaty-I mean so far as any right rested upon; it as a
Treaty gift, or Treaty stipulation-the war put an end to the Treaty." Mr. Adams'
answer was twofold, first, lie denied the position. He took the ground, which states-
men and jurists take to-day, that a war does not, ipso facto, teriùinate a Treaty. It
depends upon the results of the war; it depends upon the nature of the Treaty; it
depends upon its language and terns. Each case is sui generis. Whether arry war-1
mean the entering into war, the fact that the two nations are at war-terminates a
Treaty, depends upon these questions. The Treaty is put at hazard, like all other
things. The termination of the war may terminate al] Treaties by a new Treaty,.or by
conquest; but the fact that there is war, which is the only proposition, does not
terminate any Treaty necessarily. Then Mr. Adams ihrther says, Our right does
not rest upon the Treaty. The Treaty of 1783 did not give us this right; we always
had it. We continued to enjoy these rights without geographicali limitation, and it was
conceded that we did so by the Treaty of 1783, and we no more depend upon a Treaty
gift of 1783 for the right to these fisheries than we depend upon it for the enjoynent
of our right to our territory or our independence. Of course the gentlemen of
the Commission are familiar with that correspondence, and I will go no farther with it.
The whole subject is followed up with a great deal of ability in that remarkable book
which has been lying upon the table, I mean John Quincy Adams' book on " The
Fisheries and the Mississippi," in connection with the Treaty of Ghent, and bis reply
to Mr. Jonathan Russell.

Well, in 1814, the parties could not agree, and it went on in that way until 1818,
and then came a compromise, and nothing but a compromise. The introduction to the
Treaty of 1818 says: " Whereas differences have arisen respecting the liberty claimed
by the United States and inhabitants thereof to take, dry, and cure fish in certain coasts,
harbours, creeks, and bays of His Majesty's dominions in America, it is agreed between
the High Contracting Parties"-it is all based upon "differences," and all "agreed."
Now, the position of the two parties was this: the peopie of the United States said,
"We own these fisheries just as much to-day as we did the day that we declared war."
Great Britain did not declare war, nor did she make a conquest. The declaration of
war was from Washington, from the Congress of the United States, and it ended by a
Treaty which said nothing about fisheries, leaving us where we were. The ground
taken by the United States was that the common right in the fisheries, irrespective of
the three-mile limit, or anything else, belonged to us still. Great Britain said, "No,
you lost them," not by war, because Earl Bathurst is careful to say that the war
did-not deprive us of the fisheries, but the war ended the Treaty, arid the fisheries
were appended solely to the Treaty, and when the Treaty vas removed, away vent
the fisheries. Now, it is a singular thing, in examining this Treaty, to .find that there
is nothing said about Our right to take fish on the banks, in the Gulf of St. Lawrence,
and in the deep sea. The Treaty of 1783 referred to that, among other things, and it
is well-known that Great Britain claimed more than a jurisdiction over three miles.
She claimed general jurisdiction and authority over the high scas, to which she
appended no particular limit, and her claim admitted of no limit. You were told by
my learned associate, Judge Foster, that in those days they arrested one of our vessels
at a distance of sixty miles from the shore, claiming that we were within the King's
chambers. Nothing is said in that Treaty upon the subject., It is an implied concession
that all those rights belong to the United States, with which England would not under-
take after that ever to interfere. And then we stood in this position - that we had
used the fisheries, though we did not border upon the seas, from 1620 to 1818, in one
and the same manner, under one and the same right, and if the general dominion of
the seas was shifted, it was still subject to the American right and liberty to fish.

I shall say nothing in this discussion about the right to land on shores for the
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purpose of drying nets and curing-fish. That -was a 'very antique'idea. It has tqiiite
passed ont now, fortunately, for theseprovinces are becoming 'vell settled, and ino right
e.ver existed to land and dry ffish where .a private -rigit is interfered vith. There is mo
e.vidence to :show 'that, since 1871, hwe have exercised that 'right or cared anything
about it. It was put ain the Treaty ':to ýfollow the language ofthe old Treaties, for
whatever it might be vorth.

Your Jlonnurs will ,also -observe that, until ll830, the mackerel d sheries were
unknown. There was no fisliery but the scod4shery. The cod-fisheries were :aIl -the
iparties ,had -in mind in *,making -the Treaty of 1818, and ito'this dayjas you have observed
from isome of the witnesses "dfishing;" by the common;,speech of Gloucester fishing,
imeans, ex vi -ermini, cod4fishing. Fishing is .one thing, and "mackereling " is another.
in -Mr. Adams' pamphlet, 'on 'the 23rd page, he speaks iof Mishery," as synonymous
qvith :cod-fishery. In 1818 the question was of the iright of England to exclude.
Now, for the '.lrst time, the doctrine respecting the ,three-mile Une , had begun to show
itself-in international law. -Great Britain availed lierselif of it, contrary to:the doctrine
stated by Queen Elizabéth-a very wise princess, 'certainly surrotunded by svery wise
ýcounselors-availed herself of it to set :p -a claim to exclude the deep-sea fishermen,
-thougli they did not touci the .land tor disturb the ibottom of the .sea, ,for a.distance
Of three miles ýout. We -denied 'that there was any :such right by international 1aw,
-certainily none by Treaty. 'But England 'was ia .powerful 'nation. 2She 'fought lus in
1812 :and :1814 with one hand-I acknowledge it, îthough it may be against ýthe
pride of American citizens-while;she -was .fighting nearly-all ,Europe with the.other,
but she was :now at peace. Both nations feltstrong; :bothinations -were taking breath
,after :a :hard conflict, and it ;was determined that there -should ýbe :an adjustment,;and
there was an -adjustment, and :it was this:: Great Britain .tacitly .waived all sclaim to

'exélude us tfron :any part ýof the high seas She expressly iwaived ail right to: exclude
isifroi the :coasts ,of Labrador, from Mount Joly northward .and eastward indefinitely,
.through those ,tumbling mountains of:ice, where -we formerly pursued -our igigantic
Igame. She iexpressly :withheld ail -ëlaim to iexclide 'us from the Magdalen Islands,
,and 'from'the southern, western,,and mnorthern shores of Newfoundland ; :and, as -to ail
.the irest ;of -The :Bay tof St. 'Lawrence and the ;coasts of ,Nova ;Scotia and .New
xBrunswick, we agreed sto submit to 'lier caim to ýexchide us. :So that :it stood thus:
ithat, under: that ireaty, and ionly.under that Treaty, we ,admitted that Great Britain
-miight exclude us, for a distance of three miles,- from 'fishing in all jthe rest of ber
.possessions in British North America, except those-where it .was expressly stipulated
she should not:attenpt to do:it. So she had a right to exclude us"'for 'a distance of
,three: miles from 'the shores ýof Cape Breton, 'rince Edward Island, Nova Scotia, la
'portion of Newfoundland .and New Brunswick, and what has :now ,become ithe
iProvince'of Quebec, vhile she could not exclude:usfrom thecoast of ;Labrador, the
Magdalen Islands, and the ýrest ,of Newfoundland. There·'was the compromise. We
gotiall that was thenbtought useful inthe times:of cod-fishing,with :the rigihtodry
mets and ýcure ýfish wherever ,private property ,vas not involved. The Treaty of 1818
.asted inintil 1854-thirty-six years. ,So we went ion under that-compromise, with
'a portion .of our ancient riglits -secured, and.another portion suspended, and nothing
more.

-Great :changes took place in:that period. The mackerel fishery rose intoimportance.
Your :Honours -have had before you the interesting spectacle of .an:old man,.who thinks
that he was ,the first who 'went from .Massachusetts into this gulf and <fished -for
.mackerel in 21827, or -thereabouts. He probably was. But mackerelfishing didý not
,become a:trade -or :business until considerably after 1830, and ithe 'catch of mackerel
ibecame important 'to -us as well as'to the provinces.

But ,there were great difficulties attending :the4exercise of this)claim of exclusion,
'very great difficulties. 'There always have been,.there 'alvays -must:be, and I ýprayÙthere
always shall be-such, until there be free!fishino';as well as free.tradelin fish. Theyýput

Jupon the stand Captain 'Hardinge,:of iHer majesty's navy now or formerly, vho 'had
taken an active part in superintending these fisheries, and driving off the Americans.
We asked ihim wlether-the maintenance of'this marine -policeiwas not expensive. IHe said

,thatit- vas;expensive in; the extreme,-that dt cost m1000l.-I'believe 'that 'vas 'the ,sum
-named. iHe-did not know'the exact:amouni t, !but his 'language 1was-quite strong as ,to
the expensiveness of excluding 'the Americans;from these grou.nds, of 'maintaining these
cruizers. !But it:also 'brought -about difficulties between .Great Britaii and iher pro-
vinces. 'The provincialauthorities,'on the:12th April,1866, after this time but they
,acted throughout avith 'the same purposc,:and the same spirit) 'undertook to rsathat
,ever.ybay shouldbe' a British private bay ýwhich was:not.:more hanten miles in'idth;
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folloving no pretence of international law, but the special Treaty betWeen Great Britain
and France, and afterwards they gave out licences for a nominal suai, as they said, for
the purpose of obtaining a recognition of their rigit. 'They did not care, they said
then, how much the Americans fished within the three miles, but they wished them to pay
a I nominal sum for a license," as a recognition of the right. Well, the " nominal sum "
was 50 cents a ton; but, by-and-by, the Colonial Parliament thouglit that nothing
would be a "nominal sum " unless it vas 1 dollar a ton; and, at last, they consideréd that
the best possible "nominal sur " was 2 dollars a ton.

But Her Majesty's Government took a very different View of that subject, and
wherever there has been an attempt to exclude American fishermen from the three-mile
line, there has been a burden of expense on Great Britain, a conflict between the Colonial
Department at London and the provincial authorities here-Great Britain always taking
the side of moderation, and the Provincial Parliaments the side of extreme claim and
untiring persecution. Then there was a difficulty in settling the three-mile line. What
is three miles? It cannot be measured out as upon the land. It is not staked out or
buoyed out. It depends upon the eye-sight and judgrment of interested men, acting under
every possible disadvantage. A few of the earlier witnesses called by my learned friends
for the Crown undertook to say that there was no difficulty in ascertaining the three-
mile line, but I happened to know better, and we.called other witnesses, and at last
nobody pretended that there was not great difficulty. Why, for a person upon a vessel
at sea to determine the distance from shore, everything depends upon the heiglit of the
land ie is looking at. If it is very high, it will seem very much nearer than if it is low
and sandy. The state of the atmosphere affects it extemely. A mountain side on the
shore may appear so near in the forenoon that you feel that you can almost toucli it with
your fingers' ends, while in the afternoon it is remote and shadowy, too far altogether for
an expedition with an ordinary day's walk to reach it. Now, every honest mariner
must admit that there is great difficulty in determining whether a vessel is or is
not within three miles of the shore when she is fishing. But there is, further,
another difficulty. " Three miles from the shore "-what shore ? When the shore is a
straight or curved line, it is not difficult to measure it, but the moment you come to
bays, gulfs, and harbours, then what is the shore? The headland question then arose,
.and the provincial officials told us-the provinces by their acts, and the proper officers by
their proclamations, and the officers of their cutters, steam or sail-told our fishermen
upon their quarter-decks that " the shore " meant a line drawn from headland to head-
land, and they undertook to draw a line from the North Cape to the East Cape of Prince
Edvard Island, and to say that "the shore," meant that line, and then they fenced
off the Straits of Northumberland; they drew another Une from St. George's to the
Island of Cape Breton ; they drew their headland lines wherever fancy or interest led
them. And not only is it true that they drew them at pleasure, but:they made a most
extreme use of that power. We did not suffer so much from the regular navy, but the
provincial officers, wearing for the first time in their lives shoulder-straps, and put in
command of a vessel, " dressed in a little brief authority, played such fantastic tricks
before high heaven'" as might at any moment, but that it was averted by good fortune,
have plunged the two countries into war. Why, that conflict between Patillo and Bigelow
amused us at the time, but 1 think your Honours were shocked when you thouglit that, as
Patillo escaped, was pursued, and the shots fired by his pursuers passed through his sail
and tore away part of his mast and entered the hull, if they had shed a drop of American
blood, it Might " the multitudinous seas incarnadine," in war. Why, people do not go to
war solely for interest, but for honour, and everyone felt relieved, drew a freer breath
when le learned that no such fatal result folloved. Noue of us would like to take the
risk of having an American vessel beyond the three miles, but supposed to be within
it, or actually within it, for an innocent purpose, attacked by a British cutter, or
attacked because she was within three miles from a headland line, and blood shed in
the encounter. Now, Great Britain felt that, and felt it more than the provinces did
because she had not the same money interest 'to blind her to the greatness of the
peril.

The results of the seizures were very bad. In the case of the "White Fawn," tried
before Judge Hazen at New Brunswick, he says, " This fact has not been accounted for,
that so long a time has elapsed from the time of the seizure untilthe case vas brought
into Court;" so that, although he discharged the ship as innocent, the crew .were dis-
persed, the voyage was broken up, and yet no answer was made to that pertinent inquiry
of his Honour. It was a very common thing to hold vessels seized until it became
immaterial to the owners, almost, whether they were finally released or finally convicted.
My learned friend, Judge Foster, laid before your Honours a Nova Scotia Statute of 1836,
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(I confess I have Dot read it; I looked for it, but was not able to find it) in which lie
said there was a provision, that if, in case of capture, an American seaman, fisherman,
or master, did not make true answers, lie forfeited 1001.; that the omis, the burden of
proof, to show that the vessel was not subject to capture was upon the owner, not uipon
the captor ; that before the owner could contest the question with the man who seized
his vessel, lie must file a bond of 601. for costs; lie could bring no suit against his captor
until one month's notice, giving the captain an opportunity, as it is said, to obtain
evidence, but, as a practical lawyer, I should add, giving him also an opportunity to
escape and to conceal his property; finding treble costs in case the American was
convicted; and also providing that the simple judicial signature, declaring, ex parte,
that there was probable cause for the seizure, prevented any action or suit whatever.

Now, tiese were strong penal measures, unknown to anything but criminal law, and
even stronger than the laws of wvar; because if in high war a vessel is seized and
released, the owner of the vessel may sue the commander of the cruizer, though he bears
the colours of Great Britain or of the United States; lie may sue him without
giving him any previous notice, withou.t giving any previous bond, and no ex parte
certificate of probable cause from the Court will prevent the trying of the suit. I
know it is true that if the Court which tries the suit decides that there was probable
cause, the captain of the cruizer is not to be condemned, but the owner is not barred
of the right .to arrest and try him before a competent Court. But all these riglits were
brushed away by the Legislature of Nova Scotia-always supposing that Judge Foster
was riglit in his statement of the character of that law.

Nor is that all; by any means. There was a further difficulty. No one could
know what would become of us when we got into court. There was a conflict of legal
decisions. One vessel might go free, when under the same circumstances another vessel
might be condemned. The Treaty of 1818 did not allow us to go within three miles of
certain shores, except for the purpose of shelter, and getting wood or supplies, and
prohibited fishing within three miles. The Act of the 59th. of George 111 was the Act
intendéd to execute that Treaty. Tlat Act provided that, "if any such foreign vessel
is found fishing, or preparing to fish, or to have been fishing, in British waters, within
three miles of the coast, such vessel, ber tackle, &c., and cargo shall be forfeited." That
was the language of the. Statute of George 111, and of the Dominion statutes. It is not
plain enough,-it seems to me, it lias scened so to all Americans, I think,-that that
statute ivas aimed, as the Treaty was, against fishing within three miles? But in one
court the learned Judge who presides over it, a man of learning and ability,.recognized
in A merica and in the provinces, therefore giving his decision the greater weight, decided
two points against us We had supposed that the statute meant "for fishing within
three miles, you will be condemned," and in order that it should not be required
that a man should be caught in the very act of drawing up fish (which would be almost
impossible), it was explained by saying "or caught having fished or preparing to
fish," meaning such acts as heaving his vessel to, preparing his .lines, throwing
them out, and the like. The learned Court decided, first, that buying bait, and buying
it on shore, vas " preparing to fisl," within the meaning of the statute. If an American
skipper went into a shop, leaned over the counter, and bargaine@ with a man who had
bait to sell on shore, lie was " preparing to fish," and, as lie certainly was within three
miles of the shore, his preparation was made within three miles ; and the judge treated
it as immaterial whether he intended to violate the provision of the, Treaty by fishing
within three miles of the 'shore, so long as lie was preparing,. within three miles, to fisi
anywhere in the deep sea, on the banks of Newfoundland, or in American waters. Then
came the decision of another learned judge in New Brunswick (they were both in 1871),
who said that buying bait was not the " preparing to fish " at which the statute vas
aimed; and further, that it was essential to prove that the fishing intended was to be
within three miles of the shore. There was a conflict of decisions, and we.did not know
where we stood.

Another effect of this restriction was, that it brought down upon th. Dominion
fishermen the statute of the United States, laying a duty of two dollars a barrel upoa
every barrel of mackerel, and one dollar a barrel upon every barrel of herring. That
statute was,-and I shall presently have the honour to cite the evidence upon that point,
that 1 may not be supposed to rely upon assertion-that statute was, in substance,
.prohibitory. The result was, that it killed all the vessel fishing of these provinces.
They had no longer seamen who vent to sea in ships. A shore fishery sprung up for
the use of the people themselves, and was gradually somewhat extended-I mean a boat
fishery around the shores. But, as I shall cite authorities to show, as I hope that your
Honours already believe, that the first effect was to draw away from these provinces the



enteprising andskiilled "ishermen, who had fished initheir vessels and sent their catches
to thé American *market. It îdrew ýthem .,away te the Armerican vessels, where they
were:able, as members of American crews, to take their fish into the- iarket free -of
duty-.

There was, at :the Sarne time, a desire growing on both -sides for reciprocity -of
trade, andI it became apparent that ýthere:conld be ýno peace between -these countries
until this attempt at exclusion by imaginary lines, always to be matters of ;dispute, was
givën tip, -until 'we came back-to our ancient rights and iposition. It was amore expensive
toüGreat Britain than to ns. It made -more disturbance in the relations :between:Great
-Britain and ber provinces than it did "bettween -Great Britain :and ourselves; but it .put
every man's life In:peril; it put the resultsofiever yman's labour in peril, and for whnt?
IFor the imaginary right to exclude:a deep-sea fisherman from dropping his hook or his
:net into the-water for the free-swimming fish, thatfhave :no habitat, that are the property
;of -nobody, but whichare created 'to be caught by fisherinen, prde humani generis.
So at last it :was deternined ýto provide a Treaty îby which all this matter should
be set aside, and we shouldfaill back upon our :own early condition.

Now,our Honours iwill allow me la word, and 1 hope ýyou will not think it :out :of
lahcetaninteresting subject ; I do fnot think it'isquite out of place,:and il vi1R not

* -be long 'upon St-on the nature- f this right which England claimed in -818, to exciude
,fs from the three miles, by' virtue of some 'supposed principle -of international :law. I
'havestated my opinion upon it, 'but your>Hfonours vill be ileased to observe, that on
that, as -upon -the subject of headlands, an, essential part of -it, withouttwhich it cai
'never be put in exectiin, .there is no fixed international law. Ilhave -taken pàins to
;tudy the subject; have examined it ýcarefully-since I came here, and ,I think I have
examined mostof the authorities. Ido-not find one who pledges;himself to:the three mile
line. Itil aliavays"' three miles," or " the cannon shot." Now, "the'cannon:shot"'-is:the
imôre'scientific mode "of 'propounding ithe question, becauseit was the :length of -the
:arm zof -the :nation bordering upon the 'sea, and she could îexercise ier right so far
las the length sof her arm could hbe extended. That was -the icannon shot, and that.,
at thatitime, -'was -about three miles. IL is nowmany more -miles. We soon began to
find :out 'that it 4Vould not do to rest it :upon ,the -cannon shot. - It is best to have
Sonîething cortain. 'But international writers ,have arrived at no further ýstage than
ýthis-: to -say ithat it is "three miles or the ýcannon shot." iAnd upon -the ¡quesfioca,
"'l'How 'is :the ·three-mile line to be determined,'' we find ýeverything utterly ,afloat
and undecidea ? My ipurpose in making these remarks is, in rpart, to ishow ·your
Honours what a precarious :position a State holds which ,undertakes to set up îthis

aight of exclusion, :aid 'to put tit in execution. The international 'law rmakes no
:attempt to ddfine *what is Wcoast " We know well enough what :a straiglit coast
is :and what a curved coast is, but the moment the jirristsa come to bays, harbours,
guilfs, and seas, 'they;are -utterly afloat-as much so as fthesea-weed that is: swimming
up and down the channels. They make :no attempt to define it, either Iby distance
:or by political or ÷natural geography. They say -at once: '' 1t is difficuilt, where
there -are seas and ýbays." Names will:mot help us. 'The Bay of 'Bengal ,is not
'national property; it isnot the King's 'chaniber:; ýnor is the -Bay of Biscay, nor the
'Gulf *f 'St. Lawrence, nor the-Glf of Mexico. An inle of -the sea anay be called a
ý«bay" and iL ma-y be two miles wide rat ;its ientrance ; -or it may be called a "bay;"
,and it may take a morith's 'passage in an oldfashioned -sailing vessel to sail from
one ýheadland to -the other. What is- torbe done: about it? f :there -Is to be ;a ithree-
<mile line'from the ýcoast, ltle:natural resuilt is, that the ithree-imile line should 1follow
-the bays. The result then would be that a bay more than isix miles -vide was an
'international bay.; one six miles 'wide, or less, was :a territorial :bay. That ais the
naturalresult. Well, nations do not seem to have -been contented with tis. France
*hasxmadea Treaty with England sayingthatas :between.them, anything ess Ithan ýten
miles wide shall be a territorial bay.

The difficultiesion that subject are inherent,land, to: my nidnd, they lare insuperable.
lEngland claimed ýto1exclude-us 'from. :fishing in the Bay of Fundy,;and it was left ,to
'referees, of whom Mr. Joshua Bates -was umpire, and they idecided that the Bay of
Fundy, was not a'territorial bav of Great Britain,but a part of the 'highrseas. This

*decision was putipartly'upon its width, but the real grounde was, that one of theiassurmed
headlands belonged to the United 'States, and it was :necessary to pass the, ieadland-in
orderito get'to one of the portsof'the Jnited States. ;For these special reasons,the

IBay of JFundy, whateverlits width, -vas held toebe apublic and international-bay.
Then look at :Bristol 'Channel. That -question -came ip si tihe case rof <Queen v.

uningha7Bell's Cr. Cas. p. 72, A crime -vas conmitted hy !Cunningham iin
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the Bristol' Channel mâre. than three miles· from the shore of Glamorganshire on
the north side, and more than three miles from Devonshire and Somersetshire on
the south side. Cunningham was indicted for a crime committed in Glamorganshire.
The place where the vessel lay was high up in the channel, soinewhere about ninety
miles fron its· mouth, and yet. not as far up as the river Severn. The question was,
whether that was a part of the realm of Great Britain, so that a man could be indicted
for a crime committed there. Now, there is a great deal of wisdom in the decision made
in that case. The Court say, substantially, that each case is a case sui generis. It
depends upon its own circumstances. Englishmen and Welshmen had ahvays inha-
bited both banks of the Bristol Channel. Thougli more than ten miles in width at
its entrance, it still flowed up into the heart of Great Britain; houses, farms, towns,
factories, churches, conrthouses, gaols, everything on. its banks ; and it seemed a pre-
posterons idea, and I admit it, that, in time of war, two foreign ships could sail up that
Bristol Channel and figlit out their battle to their own content, on the ground that they
did not go within three miles of the shore. I think it would have been preposterous to
say that a foreign merchantmen co'uld have sailed up the centre of that channel, and
defied the fleet and arniies of Great Britain, and all her custom-house cutters, on the
ground that she was flying the American or the French flag, and the deck was a part
of the soit under that flag. It was a question of political geography-not of natural
geography. It was a question of its own circunstances. It was decided to be a part of
the realm of Great Britain. I do not know that anybody can object to the decision.

The " Franconia "' case, 2 Ex. D. 159, which attracted so much attention a short
time ago, did not raise this question, but it is of some importance for us to remember.
In that case there was no question of headlands. It was a straiglit line of coast,
and the vessel was within three miles of it. But what was the ship doing? She was
beating lier way down the English Channel against the sea and wind, and she
made her stretches toward the English shore, coming as near as safety permitted,
and then to the French shore. She was in innocent use of both coasts. She was. not
a trespasser because she tacked within three miles of the British shore. It was a,
necessity, so long as that Channel was open to commerce. The question which arose·
was this. A crime having been committed on board that ship while she vas within.
three miles of the British coast, was it committed within the body of the county ? Was.
it committed within the realm, so that an English sieriff could arrest the man, an
English grand jury indict him, an English jury convict him, unden English law, he bein-
a foreigner on board a foreign vessel, bound from one foreiga port to another, while
perhaps the law of his own country was entirely different from that of England ? Well,
it vas extraordinary to see how the common-law lawyers were put to.their wits' end to
iake anything out of that statement. The more thoroughbred in the commoa-lav, the

less did the law'yers understand it; it was the more variously trained men. who, sat
upon the bench who understood it better, and at. last, by a majority of one, it vas most
happily decided that the man had not committed an offence within a British county, and
he was released. That case turned not on a question of natural geography, nor of
political geography. It raised the issue: What is the nature of the authority that a
neighbouring nation can exercise within the three-mile limit ?

This naturally leads to the question: "IDoes fishing go with the three-mile line? I
have had the honour to say to this tribunal that there is no decision to that effect, though
I admit that there is a great deal of loose language in that direction. I do not raise any
question respecting those fish that adhere to the soil, or to the ground under the sea.
But on what does that three-milejurisdiction rest, and whatis the nature of it ? I suppose
we can go no further than this-that it rests upon the necessities of the bordering
nation-the necessity of preserving its own peace and safety, and of executing its own
laws. I do not think that there is any other test. Then the question may arise, and dues,
v/hether, in the absence of any attempt by Statute of Treaty to prohibit a foreign vessel
from following with the line or the seine, and net, the free-swimning fish within that
belt, his doing so makes him a trespasser by any established law of nations? I am
confident it does not. That, may it please the tribunal, is the nature of this three-mile
exclusion, for the relinquishment of which Great Britain asks us to make pecuniary
compensation. It is one of some importance to lier, a cause of constant trouble, and, as
I shall show you-as has been shown you already by my predecessors-of very little
pecuniary value to England, in sharing it with us, or to us in obtaining our share, but
a very dangerous instrument for two nations to play with.

i would say one word here about the decision in the Privy Council in 1877
respecting the territorial rights in Conception Bay. I have read it over, and though I
have very great respect for the common-law lawyer, Mr. Justice Blackburn, :who vas
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called upon to pronounce upon a question entirely novel to him, I believe that if your
honours think it at all vorth while to look over this opinion, in which he undertakes to say
that Conception Bay is an interior bay of Newfoundland, and not public waters, alhougli
it is soinefifteen or more miles wide, you will find that ho makes this statement, which is
true, that an Act of Parliament is binding upon him, vhether the Act be in con-
formitv with international law or not. • But the Act is not binding upon you, nor
is the decision. But there is nothing in the Act of Parliament which speaks upon
that subject. It is the Act 59 George Ill, intended to carry out the Tieaty of 1818,
.and for punishing persons who are fishing within the bavs; and he infers from that,
by one single jump, without any authority whatever, of judicial decision or legislative
language, that it must have meant to include such bays as the bay in question. (Direct
United States Cable Co. vs. Anglo-American Telegraph Co., English Law Reports, appeal
cases. Part 2, p. 394.)

This state of things lasted until the Treaty of 1S54, commonly called the
Reciprocity Treaty. The great feature of that Treaty, the only one we care about
now, is, that it put us back into our original condition. It left us in possession of our
general right. It made no attempt to exclude us from fishing anywhere within the
Gulf of St. Lawrence, and it. allowed no geographical limîits. And from 1S54 to 1866 we
continued to enjoy and to use the free fishery, as we had enjoyed and used it from
1620 down to 1818.

. But the Treaty of 1854 was terminated, as its provisions pernitted, by notice from
the United States. And why ? Great Britain had obtained from us a general free
trade. Large parts of the United States thouglit that free trade pressed hardly upon
theni. I have no doubt it was a sel lish consideration. [ think almost every vitness who
appeared upon the stand at last had the truthfulness to admit, that vhen lie sustained
cither duties or exclusion, it was upon the selfish motive of pecuniary benefits to limself,
his section, bis State, or his country ; and if that were the greatest offence that nations or
individual politicians committed, I think we might well feel ourselves safe. We had
received, in. return for this advantage, a concession froni Great Britain of our general
right to. fish, as we always had fished, without geographical exclusion. My learned
friend, Judge Foster, read to you (which I had not seen before, and which was very
striking),-the confidential report of Consul Sherman, of Prince Edward Island, in 1864.
I dare say my learned friend, the counsel frem that Island, knows him. Now, that is a
report of great value, because it vas written while the Treaty vas in existence, and
before notice had been given by our Government of the intention to repeal it. It was
his confidential advice to bis own country as to whether our interests, as lie had observed
then, were promoted by' it; and he said, if the Reciprocity Treaty vas considered as a
boon- to the United States, by securing to us the right to inshore fishing, it had con-
spicuously failed, .and our hopes had not been realized. I think these are his very
words. He spoke-with the greatest strength to bis country, writing from Prince Edward
Island, which claims to furnish the most important inshore fishery of any, and declared
that so. far. as the United States was concerned, the benofit that came from that was
illusory, and it·.was not worth while for us any longer to pay anything for it. And that,
as your Honours have seen, and as I shall have the pleasure to present stili further
by-and-hy, was borne out by the general state of feeling in Ainerica. The result was, that
in 1866, the Reciprocity Treaty vas repealed. That repeal revived, as my country
admitted, the Treaty of 1818, and we again laid, of course, the duties on the British impor-
tationof iackerel and herring. We were reniitted to the antiquated and most undesirable
position of exclusion; but we.remained in that position only five years, from 1866 until
1871, until a new Treaty could be made, and a little while longer, until it could be put
into operation. What was the resuilt of returning to the old systen cf exclusion?
Why, at once the cutters and the ships. of war that were watching these coasts, spread
their sails; they stole out of the harbours wlhere they had been lurking.; they banked their
fires; they lay in wait for the American vessels, and.tlhey pursued them from headland to
headland, and from bay to bay; sometimes a British oflicer on the .quarter-deck-and
then we were conparatively safe-but sometimes a new-fledged proviucial, a tenporary
officer, and then we were anything but safe. .And they seized us and took us, not into
.Court, but they took us into harbour, and they stripped.us. and the crew left the vessel,
and the cargo was landed; and at their will and. pleasure the case at last might come
into Court. Then, if we. were dismissed, we had no costs, if there was probable cause.;
we could not sue if we had not given a month's notice, and we were helpless. Not only
did it: revive the expensive , and annoying and irritating and dangerous system of
revenne cutters, and marine poli.ce, up and down the ý coast, telegraphing and
writing to .one. another,. and. burdening the Provinces with the expense of their most
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respectable and necessary maintenance ; but it* revived, also, the collisions between the
Provinces and the Croin; and when the Provincal Governments undertoolk to lav down
a ten mile line, and say to the cutters, "Seize any Anei-ican vessel found vithin thrée
miles of a line drawn from hcadland to headland, ten miles apart," suich alarm did it
cause in Great Britain, that the Secretary of State did *not write, but telegraphed
instantly to the Provinces that no such thing could be permitted, and that they could
carry it no further than the six-mile rule. Then attempts were made to sell licenses.
Great Britain said : "Do not annoy these Americans; wé are doing a very disagreeable
thing ; we are trying to exclude them from an uncertain three mile line ; we would
rather give up all the fish in the océan than have anything to do with it; but you insist
upon it; " do not annov these Americans ; give them a license-just for a nominal fee."
So they chargcd a nominal fee, as I have said, of fifty cents a ton, which was afterwards
raised-they know why, ve do not-to a dollar. We paid the fifty cent fee, and some
Aimericans paid the dollar fee-and why ? They have told yon why. Not because they
thonght the right to fish within three miles was worth that sum, but it was worth that sum
to escape the dangers and annoyances which beset them, whether they were innocent or
guilty, under the law. Then at last, the Provinces, as if determined that there should be
no peace on that subject,until we were driven out of the fisheries, raised it to an impossible
sum--two dollars a ton, and we would not pay it. What led them to raise it? What
motive could there have been ? They lost by it. Our vessels did not pay it. Why, this
was the result-I do not say it was the motive-that it left our fishermen unprotected, and
brought out t.wir cutters and crusiers, and that whole tribe of harpies that line the coast,
like so many wreckmen, ready to seize upon any vessel, and take it into port and divide
plunder. It left us a prey to theni and unprotected. It also revived the duties, for
we, of course, restored the duty of two dollars a barrel on the mackerel, and one dollar
a barrel on the herring. Ilt caused their best fishermen to return into the employment
of the United States, and their boat-fishing fell off. That has been stated to vour
Honours before, but it cannot be too constantly borne in mind. We restored the duties,
and that broke up the vessel-fishing of the Provinces, it deprived them of their best
men; it caused trouble between the old countrv and the provinces; it put us all on the
trembling edge of possible international conflict. But we went on as well we could in
that state of things, until Great Britain, desirous of relieving herself from that burden,
aid the United States desiring to be released from those perils, and having also another
great question unsettled, that is, the consequences of the captures by the "Alabama,"
the t wo countries met together with High Commissioners, at Washington, in 1871, and
then made a great Treaty of Peace. I call it a « Treaty of Peace," because it-was a
Treaty which precluded var, not restored peace after war, but prevented war, upon
terms most honourable to both parties; and as one portion of that Treaty-one that,.
though not the most important by any means, nor filling so large a place in the public
eyé, as did the Cougress at Geneva, yet fills an important place in history, and its
coisequences to the people of both countries, was the determination of this vexed and
perpetual question of the rights of fishing in the bays of the northwestern Atlantic;
and by that Treaty, we went back again to the old condition in which we had been
from 1620 down, vith the exception of the period between ]818 and 1854, and the
period between 1866 and 1871. That restored both sides to the only condition in which
there can be peace and securitv; peace of mind, at least, freedom from apprehension,
between the two Governments. And when those terms were made, which were terms
of peace, of good-will to men, of security for the future, and of permanent basis always,
and we agreed to free trade mutually in fish and fish oil, and free rights of fishing,
as theretofore almost always held, Great Britain said, "Very vell; but there should be
paid to us a money compensation." The United States asked none; perhaps it did not
think it a fitting thing to do. Great Britain said, ''.This is all very well; but there
should be a compensation iii money, because we are informed by the Provinces "-I do
not believe that Great Britain cared anything about it herself-" that it is of more
pecuniary value to the Americans to have the riglt of fishing extended over that region
from which they have been lately excluded, than it is to us to have secured to us free
right to sell all over the United States the catchings of Her Majesty's subjects, free fron
any duty that the Americans might possibly put upon us." " Very well," said the United
States, "if that is your view of it, if you really think you ought to have a money compen-
sation we will agree to subiit it to a tribunal." And to this tribunal it is submitted-
First, under Article XVIII of the Treaty of 1871, what is the money value of what the
United States obtains under that article? Next, what is the money value of what Great
Britain obtains under Articles XX [ and XIX ? Second, is what the United States obtains
under Article XVIII of more pecuniary value than what Great Britain obtains under

f280] 20



270

her two Articlest Because i put out of sight our right to send to this market, and the
right of the pe->ple of the Provinces to fish off our coasts, as I do not think either of them
to be of much consequence. "If yùu shall be of opinion that there is no difference of
value-and of course that means no substantial difference in value-or that the advan-
tage is vith Great Britain, then your deliberations are at an end; but if yon shall
tlink there is a substantial difference in value in favour of the United States, then your
deliherations must go further, and you must decide what is that value in money.

I hope, iv your Honours are not already persuaded, that you vill be before the
close of' the argument on the part of the United States, and nay not be driven from that
persuasion by anything that may occur on the other side, that the United States were
quite honest when they made the statement in 1871, that in asking for the abandonment
of the restrictive system in regard to the fisheries they did not do it so nuch because of
the commercial or intrinsic value of the fishing within the thrce-mile line, as for the purpose
of removing a cause of irritation; and I hope that the members of this Tribunal have
already felt that Great Britain, iii maintaining that exclusive system, was doing injustice
to herself, cansing herseif expense, loss, and peril; that she was causing irritation and
danger to the United States; that it was maintained from a mistaken notion, though a
riatural one, among the Provinces themselves, and te picase the people of the Dominion
and of Newfoundland, and that the great value of the removal of the restriction is that
it restores peace, amity, good-will; that it extends the fishing, so that no further question
shall arise in courts or out of courts, on quarter-decks or elsewhere, whatever may be
the pccuniary Yalue of the more right of fishing by itself, and that it would be far better
if the Treaty of Washington had ended with the signing of the stipulations, except so
far as the Geneva Arbitration was concerned, and that this question had not been made
a matter of pecuniary arbitration; that elther a sum of money had been accepted at
the tine for a perpetual riglit, as was offert, or that some arrangement by which
there should be the mutual right of free trade in timber, in coal, and in fish, or some-
thing permanent in its character. But that is a bygone, and wc are to meet the ques-
tion as it cones now directly before us. I think my learned friend, Judge Foster, said all
that, need be said and all that can he said of much value, in taking the position that we
are nt here to be cast in damages ; we are to pay no danmîages, nor are we to pay for
incidental commercial privileges, nor are they to pay for any; but it is a matter of
remark, cer:ainly, that when this cause canie up, we were met by a most extraordinary
array of claims on the opposite side-sounding in damages altogether, or sounding in
purchase of commercial privileges which were not given to us by Article XVIII of the
Treaty. Wiy, if there was a British subject in Prince Edward Island who remembered
that his wife and family hîad been friglhtened by some noisy, possibly drunken, American
fisherman, he was brouglit here and testified to it, and lie thought that he was to obtain
damages. Undoubtedly that was his opinion. If a fisherman in his boat thnught that
a Yankee schooner "lee-bowed " him, as they call it, he was brought liere to testify to
it, and th-it was to be a cause of damage and to be paid for, and ultimately, I suppose,
to reach the pockets of those wvho in their boats had been " lee-bowed," for that would
seem to be poetie justice. Then we had the advantage of being able to buy our bait
here, w\hich we had always done, about.. which no Treaty lad ever said a word, and
they had the great advantage, too, of selling us tleir bait. They went ont fishing for
themselves, they brought in the hait, they sold it to us, and when our vessels came
down after bait or for frozen herring, they boarded the vessels in their eagerness to be
able to sell then ; ani so great was their need of doing something in that seasci of the
year. whien tl3se mighty merchants of Newfoundland, and those mighty middle-nen of
Nvwfoundland, planters, had nothing for them to do, that they made a bargain to
furniish us frozen herring and our fishing bait at so much a barrel, went out and got it
for us, and hrought it on board. Then there was the right of procuring supplies, and of
curing and transshipping our fish-purely commercial rights, not namned in any Treaty
bearing on fisheries.

Those were privileges for which the Americans were also to pay something. I
have no doubt that those ideas gdned great currency among the people of these
Provinces. They supposed it to be so, and hence a great deal of the interest which
they took in the subject, hience ·the millions that were talked about. Yon might have
made their entirc chiim of fourteen millions a point of departure. If you had opencd that
suîbject, and made up an award on the right to buy bait, on the right to buv frozen
herrini·. on the right to buy' supplies, on the riglt to transship and to trade ; not censider-
ing tha: these are muiitumal rights for the benefit of both parties, and as-to which it is almost
imupossible to determine which party gains tic most. Then a groat deal of anxiety was
cratedhrog the Provinces, undoubtedly, by the. cry that we were ruining their
fisheries by the kind of seines that we wvere using-purseseines. We werc destroyiug



the fish, and the ocean would be uninhabitable by fish-would be a desert of water.
We were told that we were poisoning their fish by throwing gurry overboard,.and for ail
that there were to be damages. Now thèse inflammatory harangues, made by politicians,
or published in the Dominion newspapers, or circulated by tiiose persons who went abotit
through the Dominion obtaining affidavits of witnesses, produced their effect, and the effect
was a multitude of vitnesses who swore to those things, wyho evidently came here to swear
to them, and took more in(erest in them, and were better informed upon them, than upün
any of the important. questions which were to be determined. When we came to
evidence to be relied upon-the evidence of men who keep books, whose interest it was
to keep books, and who kept the best possible books; men who had statistics to make up
upon anthority and responsibility; men whose capital and interest and everything vere
invested in the trade-then we brought forward witnesses to whom ail persons looking
for light upon this question would be likely to resort. And I have no doubt that as
fast as it became known through these Provinces that no damages would be given for" lee-
bowing," for poisoning fish, for purse-nets (which it appears we could not use), nor for the
right to buy bait and supplies, and Io transship; and that it-was to come down to the
simple question of, on the one hand, participating with them in the fisheries of this region
to the full extent instead of to a limited extent; and they be relieved from all duties on
their ßlsh and fish-oil on the other, with the consequent stimulation of their boat-fishing
and vessel-building and fishing, they ail began to look at it in a totally different aspect.
I an not able to produce it at this moment, but I will produce, before the argument
closes, a Memorial addressed to the Province of Nova Scotia, requesting. them to bring
things back to the old condition--that the fishing shal be left in common-without any
idea that free trade was to be granted as an equivalent.

Such was the state of things and the condition of feeling in the Provinces. I need
not press upon your Honours that we are right in our position, for as to ail. except the
question of compensation, your Honours have already by an unanimous vote passed in our
favour; and of course it requires no argument to show that as we are to make compen-
sation for the value of what we obtain under the Article XVIII of the Treaty of- 1871,
in addition to what ve had under the Treaty of 18]8 (provided the British side of the
account does not balance it), that is ail we have to consider; and I dismiss al those
elements which have undoubtedly been the prevailing means of securing witnesses, and
of stimulating witnesses throughout these Provinces, up to the present time.

After the sound sense and humour of my learned friend Mr. Trescot on the subject of
the lighthouses, I suppose I should be excusable if I touched upon them again. I see that
the counsel on the other side already feel the humour of the thing, and I suppose they
rather regret that the subject was ever opened, because it shows to what straits they were
driven to make up a case against the United States to balance the over-powering advan-
tage to them derived from the freedom of trade. Why, they come together, the vise
men, and they say àmong themselves: "Free trade is a boon to us in our mackerel and
our herring. It is stimulating our lisieries; it is recalling our sons from afar and
employing them at home in our own industries; it is building up boat fishing; it is
extending the size of our boats and building up vessel fishing. The profits on our trade
are now ail that we have a right to make, with no discount whatever. How can we
meet that case of advantage? What can we say they ought to pay us, that shall be
anything like a set-off for what we ourselves have received? The right to fish within
three miles! Why, the Americans iad the whole Gulf of St. Lawrence and ail irs bavs;
they had ali its banks, shoals, ledges, eddies; they had Labrador anti the Magdalen lslands;
they had the north, vest, and south parts of Newfoundland; they lad everyting excel.t
the threce-mile line of the lsland, and the western shore of Nova Scotia and New Brunswick.
And what did they get? Not the value of the fish; not vhat the fish sold for in the
American market; not the profit which the Anierican dealer made on his fish: that is
the result of his capital, industry, and labour. What do the American get? The valué
of the fisl as it lies writhing on the deck? No; for that is the result ofthe capital that
sends the ship and fits it ont. of the industry and the skill of the fishermen, What do
they get ? They get only the liberty of trying to catch the fish, which were -eluding
them, with ail their skill, in the water of the ocean; the right to follow them occasionallv;
if they desire to do so, in their big vessels, within the limits of three miles. Biui. it wJl
not do to go to such a tribunal as this with such a case as that.· The free-swirmminîg
fish in the seas, going we.do not know how far off, and showing theinselves here to-day
and there to-mnorrow; schooling up on the face of the sea, and then going out of sight Jin
the mud; having no habitat, and being nobody's property, the right to try to catch
them nearer the shore than heretofore, that is Dot capable of being assessed so as to be
of much pecuniary value: we must have sonething else.' So they started the theory
of adding to this, compensation that ought to be made for right tobuy the bait; for a
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iight to refit; for a right to get supplies; for right to trade ; to unload :car: f li
at. Canso and send them to the United -Sates, and for all the damagu that ,isliernien
nilght do anvwhere by their mode of fishing; for the injury done by throwing overboard
the gurry, and for collisions between boats and vessels that might occur in the. waters of
the Island bend ; and, adding those all togéther, they might make. a claim that--what
thev lost in damages,.and what they gaveto us in facilities of trade, added to what we got
.by Article XVII, night make up soiîething to set-off against what they knew they wero
receiving in dollars and cents from us by the:remission of duties. .They felt tat w'e hadlon
our side a certainty ; they had on their side altogether.an unceitainty and a mere specula.
tion; that we remitted from our Treasury and put back into thoir pockets. exactly two
dollars a barrel on every barrel of mackerel sent into port, and one dollar on every barrel
of herring that w'as to-be computed- and estimated; so that the British fisherman, when he
landed his fish on the wharf in Boston, landed .it on the sanie ternis that the American
landed bis, while heretofore he had landed it handicapped by two dollars a barrel,:.which
he must first pay. Our charge is substantial; ours can be put into the.columnsof.an
account; ourà is certain.. -Theirs is speculative and uncertain, and unless it could be backed
up with some certainties of damages and of trade they felt that it fell beneath them.

-:- It vill be my duty hereafter to press -upon your Honours a little further the
.consideration, of tihe utterly uncertain estimate that can be put upon the nire franclise
or..liberty of attempting to catch the free-swimming fish within certain linits .of the
ocean. Now, first, with your Honours' leave, I will take up the consideration. of
the mouey value of the removal of this geographical restriction, for that is what it is.
The ancient freedom is restored, the recent and occasional restrictions as to three miles
is removed, and the colonists say that that has been of pecuniary.value to us. •Whether

it is a'loss to them or not is utterly immaterial in this consideration. They cannot ask
you-t give' them damages for any loss*ta them. It is only the valie to us. It is like a
person buying an article in a shop and a third* person appointed to determino·what
is the value of that article to the. purchaser. . It is quite imnaterial how great a
mistake the man may have made in selling it to hin, Or what damage the want of it may
have bröught upon his family or hinself. If I have bought an umbrella àcross the
counter, and I leave it to a third man to deterinine the value of the umbrella to me,'t
is t'otälly immaterial whether the man has sold the only one he'had, and his faniily-have
suffered for the _vant f it. That is 'a homely illustration, but iL is pèrfecy apt.
The question is, What is the value to the citizens of the United States, in money, of the
removal of -this geographic restriction? .Not.whatdamage this may have been'to the
Provinces by reason of the Treaty whicl Her Majesty's Governmant saiv fit to make
with us.

What, then, is the money value of the removal of the restriction? On the 'subject of
Newfoundland-which I desire ta treat with great respect, because of the size of the
Island and its numerous bays, and because of my respect and affection for the gentleman
who represents the semi-sovereignty before this Tribunal-there is an article in the
e Ré'ruedè 'Deux Mondes " of November, 1874, on the value of Newfoundland and

.its-fisheries. to.Francc, of extreme interest, froin which I would like to quote largely. It
seems ta me ta be exhaustive. It gives the whole history and present condition of these
fisheries, and among other things, it shows that in attempting ta grant us a right there,
Great Britain made us :overlap. very much the rights of the Freuch;· and thataif we
, s.uld undertake- to carry into effect some.of,.the rights given us by the Treaty of 1871,
ve might have the Republic, or Monarchy, or Empire, or whatever it.maybe, on-the

other side of the water, ta settle the question with, as welfl as this Tribunal. -I suppose
-this Tribunal is.satisfied that we do not catch cod within three miles of Newfoun.dland ;
that we do not catch even our bait there, but that we buy it. . Finding that we had
prdéd aá c6mylet*cas?fthäL we boùiht our bait" there, the very keenrargument was
nade by the counsel on the other side, that though we bought our. bait, we must lie
held ta have caught it. " Qui facit per alium, facit per se," says the cùnsef; and so, if

.you buy a thing of a:man.and.he sends a boy out ta get.it, the boy is, your messenger,
not -his; and you.have not. bought it'of him, but of the, persôn te whom he sends for. it!
This-again is a homely illustrationbut it is perfectly plain. When a fisherman comes and
says, " 1 will sell iny fish at so much a pound," and has not gat them, but gocs off and
catches them, and I. pay him that price, 1 buy tle fish.of him, do I ot? What is it but
a more illusion, a mere deception, a more fiflacy. ta say, that because I knew that he
had not the fish on hand at the-time and is.going off.to get it, though I agree to buy-it
of him a' a fixed rate, and I am not going. to.,.pay bim for bis services, but for the fish
when deliered-that I am fishing through him and not buying of him ? It is very hard
ta argue a perfectly clear case, anc:that has but one side to it.· -Nothing but stress of
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law, or stress of facts, or stress of politics, could possibly have caused so much
intelligence to be perverted upon this subject, iuto an attempt to show that we were the
catchers of the Newfoundland bait.

I will now take up for a moment the question of the cod-fisheries, and I know that,
whatever I may have been thus far, I shall be somewhat tedious here in the course
which I am about to pursue; but I do not wish it to be said on the other side, and my
instructions are not to leave it to be said, that we have asserted and stopped a t assertions,
however certain we may be that our assertions are well founded, and even that they
have the approbation of the Court. I shall endeavour to refer to the evidence, withont
reading much of it, on the principal points which I have so far assumed, and would be
quite authorized in assuming.

In the first place, as to the cod-fishery, it is deep-sea fishery, or offshore ; not a
fishery within three miles. i do not mean tô say that stray cod may not be caught
occasionally within that limit; but as a business, it is deep-sea business. With your
Honours' permission I will read some of the evidence on that point.

Nathaniel E. Atwood, of Provinceltown, page 47 of the: American evidence, says

"Q. Is the codfishery, as purstied by the Americans, exclusively a deep-sea fishery ?-WeUl, we
call it a deep-sea fishery; this is the case-the Labrador coast excepted, where it is prosecuted close
inshore, in the Gulf of St. Lawrence, on the Grand Banks and on all the banks between that place and
Cape Cod, and away out to sea in other parts. It is true that some codfish come inshore but they do
not do so to such an extent as to enable the catching of them to be made a business of."

Wilford J. Fisher, of Eastport, page 316, says:-

"Q. How about the pollock ?-A. The pollock is caught more offshore than in. .
"Q. Then the codfish ?--A. The codfish is caught almost exclusively offshore, except, as I tell

you, in the early spring or late in the fall there is a school of small codfish that strikes within the
limita, and the people there catch them more or less."

Professor Baird, on page 455, of the American evidence, says

"Q. Take them as a whole they are a deep-sea fish. I don't mean the deep sea as distinguished
from the banks ?-A. An outside fish?' Well, they are to a very considerable extent. The largest catchés
are taken offshore, and what are taken inshore are in specially favoured localities, perhaps on the coast
of Labrador, and possibly off Newfoundhmd. They bear a small proportion generally to what is taken
outaide, where the conveniences of attack and approach are greater."

Bangs A. Lewis, of Provincetown, page 96, American evidence, says, on cross-
examination, in answer to Mr. Davies:-

"Q. And codfish, we all know, are taken chiefly outside of the limits; it is a deep-sea fishery as
a rule ?-A. Yes.

E. W. French, of Eastport, page 403, is asked:-
"What is the fishery at Grand Manan and the Bay of Fundy generally ? A. Codfish, pollock,

hake, haddock, and herring.
" Are any of those fisheries entirely offshore fisheries ?-A. Codfish is an offshore fishery. • Hake

are taken offshore."

Capt. Robert H. Hulbert, of Gl'ucester, page 296, testifies

"Q. And your codfish have not beer. taken within how far from. land ?-A. From 15 to 25 miles
of Seal Island, and in that vicinity."

John Nicholson, Louisburg, Cape Breton, page 207 of the British evidence, says:-

Q. Well, cod are often caughit inshore, but you would not say cod was a deep-sea fishery?
A. Yes.

"Q. And halibut is th-äme ?-Yes."

These are only*passages selected from a large mass of testimony, but they were
selected because the persons who testified in that way were either called by the British
side, or they were persons of so much experience that they are fair specimens of our
view of the subject.

Now, cod-fishery is the great trade and staple of the United States, and is growing
more and more so. The small cod that were once thrown overboard are now kept.
The oil isused a great deal, cod-fish oil, and there are manufacturing establishments-in
Maine, Connecticut, and Massachusetts, which we have been told by the witnesses work
up a grreat deal of this material that used to be thrown overboard ; they draw oil from
it, *and the rest is used for fertilizing the land, and that is a gradually increasing business
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One of the witnesses, I recollect, from Gloucester, told us how greatly the trade in cod-
ish had improved, so that now, instead .of sending it ont as vhole fish, it is cut in strips,
rolled together, and put in cans, and sold in small or large quantities to suit purchasers,
and in that very easy manner, sent all over the United States.

Charles N. Pcw', .of the firm of John Pew & Sons, on.page 496 of the American
Evidence, testified that the total value of fish production in seven years from 1870 to
1876*inclusive, was:

dol. . c.
Bay Mackerel ... ... ... ... ... 77,995 22
Shore ditto ... ... ... ... ... 271,333 54·
Cod-fish, &c. ... ... ... ... ... 702,873 10

1,052,201 86
These figures give what our vessels caught. They do not give wbat we purchased oitside of

what the vessels caught."

The cod-filshery .is also one as to which there is no fear of diminution-certainly-
none of its extermination. Professor Baird told us, on p. 456 of the American Evidence,
that a single cod produces from 3,000,000 to 7,000,000 eggs, each one capable of
forming another living animal in the place of its mother. • He said, that owing to the
winds and stornis to which they were exposed, and to their being devoured by other fish
whieh sought for them, the best information was that about 100,000 of these eggs
prosper so as to turn into living fish, capable of taking care of themselves, the undefended
and unrestricted navigators of the. ocean. Although that is not a large percentage of
the amount of ova, yet an annual increase of 100,000 for every one, shows that there is
no danger of the diminution, certainly none of the extermination, of that class of fish.
It is enormous in quantity, something which the whole world combining to exter.minate
could hardly make any impression upon ; and when the argument is made here, that we
ought to pay more for the right to fish because we arc in danger of cxterminating what
cod-fish we have-if that argument is made-it amounts to nothing. But if the further
argument is made, that we have no cod-fishery to depend upon, then we have the statistics,
and we have information from witnesses from al *parts, that the cod-fishery shows no
signs of diminution, and that it is as large and extensive and as prosperous as ever.
Gloucester has gone more into the business than it ever has before, and I do not recollect
that there is any evidence, of the least value, showing that that fishery is-likely to fall.
off materially as a commercial product. in our hands. There is a single British concur-
rence out of several others, I think, in this statement, which- 1 will read:-

George Romeril, Agent of Robin and Co., one of the .British witnesses, page 306,

g"Q. Is there much difference in the results of the cod fishery year after year ?-A. No; just as
much fish are now caught as ever was the case.

-Q. In making this statement your refèr to an experience of 21 years ?-A. Yes.
... " Q. What is your evidence on this point ?-A. That the cod-fishery is not probarious.

" Q. You have always an average catch ?-A. It is always about the saine.
Q. This fishery eau always be dèpended upon ?-A. Yes.

"Q; Do those who engage in this fishery as a rule make a living ?-A. A thriving fisherman will
always make a good living about our coast.

"Q. But what will a fair average man do --A. He can always make a good living."

. read that because it is the testimony of an intelligent British witness, who repre-
sents one of those great Jersey firms that deal in cod-fish on the west coast. of the Gulf..

The bait of the cod-fish need not be caught within the threc-mile line. That, 1 think
we have pretty well establisled.. *I referred just now to their argument, that .ve caught
whatever we bought, but that I certainly may pass by. We may buy it w'hen. we wish
it, bit we need not havé it. •Your Honours recollectthe testimony of our witriesses fromn
'Provincetown, as well as those from Gloucester, who said that.they believed it was more-
for the interest of all concerned that the cod-fishery should be carried on with bait kept
in ice as long as.it can be, and salted bait-vith fish, and bait, and liver, and everything
else that can be*carried out and kept there, and .vhat birds and fish can be caught on·
theBanks,. and the vessels. stick to their business. The. testimony was uniform - there.
was not one vho failed to join in the expression of opinion, that that course was fai-·
better for the mercantile purposes of our comnunity than that ouir fishermen should run
inshore and buy the bait. But if they did go..inshore and buy the bait, it would be a
question entirely beyond your Honour's.consideration. We have a right to buy it where
we please, even here, and we certainly necd not catch it. Among the crious grounds

*. Bay meàkerel meaning such as are caught in the Gulf of St. Lawrence; and shore markerel, thosé eadght
off the coasts of the-United.States.. . s
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set Ibrtli to swell up the English claim against us, to niake it meet, if possible; the obviois
money claim we had against Great Britain, if it was seen fit to énforce it-we now put
it in onlv as a set-off-appears in the testimony that our fishing-vessels, going .into
Newfoundland, employed the men there to Iish, and that it had a very deleterious mùoral
effect upon the habits of the Newfoundland fishermen ; that they had been, up to the
time the Americans appeared there to buy their bait, an industrious people; in a certain
sense; they had fished a certain part of the year under contracts, which it seems they
c)uld not get rid of, with a class of owners who held them in a kind of blissful bondage;
but that when the Americans appeared, they led them to break these contracts, some-
fiimes tempted theni to fall off from their agreements, and put moneyinto their pockets;
they paid them for work; they gave them labour at a time when they ought to have been
lying idle, when it was better for them to lie idle ! Oh, it steadied them, improved them,
raised their moral tone, to be idle, and tended to preserve those desirable relations that
existed between them and the merchants of St. John's! A great deal was said about
that ; but at last there came upon the stand a witness, whose name, if I recollect, was
Macdonnell (p. 313 of the British testimony), a Britisli witness. I did not know that he
would not be fully as well filled with these feudal opinions as the otheis had been. . He
said the people at Fortune Bay were well off .. I asked hini

" Q. You say the people down at Fortune Bay are well off ?-A. There are some poor people
there, but as a general thing the people are all comfortable.

•"Q. You say they have piles of noncy stored in their houses ?-A. Some of them have. I know
men who went from LaHave down there, who vere so well off they retired from the fishing business.
The largest part of the noney they made was in supplying bait to those French vessels which cone
from France to fish.

"Q. Where did you find them ?-A. At St. Peter's. The mon of Fortune Bay seine herring,
capelin and squid, and run them across to St. Peter's, and sell them to the French vessels which aM
lying waiting for them.

"Q. That is their market ?-A. Yes.
"Q. They also sell to the Americans ?-A. Yes ; they go in and obtain a great deal of hait in New-

foundland, not so much Fortune Bay as at St. John's.
"Q. The men with piles of money, where do they live ?-A. They may have plenty of money and

yet live in a hovel. They are not sensible enough to enjoy the money after they have made it.
" Q. We have been told, on the contrary, that they spend all their money as fast as they get it on

rum and tobacco; did you find that to be true·?-A. I doubt that, For the last two or three years in
Newfoundland I found very few men who drank rum, but when I first went there I found many mm
drinkers. I think they must have had a Reform Club there.

" Q. You think they have improved ?-A Yes. They are comfortable in their homes.
"'Q. They are saving people ?-A. Yes.
"Q. I mean those people who catch bait, who are paid in cash on the spot; have they any market

for that except the French and Americans ?-A. t think not."

Nothing has been atteinpted since to contradiet that statement. 1t is in accord with
the nature of things. There is always danger in putting money in any man's hands, and
there is also danger in poverty. The wise nan saw that poverty had its perils as well as
wvealth; and nothing can be worse for a people in the long run than the condition to
which the fishermen of Nevfoundland had been reduced. And now, believing fully in
this testimony of Mr. lacdonnell, I cannot doubt that our coming among them and
buyi ng their bait, stimulating them to work, and paying them money, bas led to their
hoardiig money; lias led to the abstinence from those habits vhich so beset the
half employed and the idle man, who has a large season of the year with nothing to
do, but lias a reasonable expectation that, what with his labour and what with his credit,
somebody or other vlio owns a ship will support him and his family.

I would like, also, to call your attention, on this question of getting bait, which is
of some importance, to the testimony of Professor Baird, whichu, I suppose, none of you
have forgetten, which shows that we need not catch our bait - for the cod in British
waters. He is asked, on page 457 of the American evidence :

"Q. Well, now, what are the iuet.hods of preservation of this bait? We have heard of their using
salt clams, etc. Has much attention been paid to the possibility of greator preservation of the
bait than we bave ever yet had ?-A. Yes. The science of preserving bait, as well as of the preserva-
tion of fish on shipboard, is very.low indeed, far below what can bo applied, and I bave no doubt will
be applied, both in.keeping fish for food und in keeping it for bait.

" Q. Now, wvill you stato what observation you have made respecting the nethod of preserving
fresh bait. from the start all the voyage through ?-A. As a general rule it is now preserved cither by
salting or freezing. Of course-they keep it as long as it will remain without spoiling, and when you
have to.carry it beyond. that time*either ice it or sait it. Salting, of course, is ·a very simple process,
but it alters materially the texture and taste to such a degree that fish or other bait that, under certain
circumstances, is. highly prized by the fish, is looked upon with a great deal of indifference when salted.
Now; there are special methoda ofpreserving.the fish or bait by some chemical preparatiii, wiich preserves
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the fish without givîng the saline taste. There are preparations by means ûf which oysters or clams or
fish'can be kept in solutions for six months withoutgetting any appreciable taste, and without involving
the slightest degree of deterioration or destruction. One process submitted to the group of judges of
whom I was chairman, was exhibited by an experimenter -who placed a great jar of oysters n our room
prepared in that way. I think about the 1st of August thoso were placed in our Tom,
and they were kept there until the middle of September, for six weeks, during the bottest portion of
the Centennial Sumnmer, and that was hot enough. At the end of that- time we mustered up courage
to pass judgment upon this preparation, and we tasted these oysters and could not find them affected.
We would have preferred absolutely fresh oysters, but there -was nothing repugnant to the sensibilities,
and I believe we consumed the entire jar. And we gave the exhibitor without any question an award
for an admirable new method. That man is now using that. process on a very large scale in New
York for the preservation of fisli of all kinds, and lie claims he can keep them any length of time and
allow them to be used as fresh fish quite easily. I don't suppose any fisherman ever thought of using
any preservative except salt.

« Q. Well, there is a newer method of preservation, is there not ?-A. There is .a better method
than using ice. The method described by the Noank witness by using what is equivalent to snowi
allows the water to run off or to be sucked up as by a sponge. The mass being porous prevents the
fish from becoming musty. But the coming methods of preserving bait are what is called the dry air
procss and the hard freezing process. in the dry air process you have your ice in large solid cakes in
the upper part of the refrigerator and your substance to be preserved in the bottom. By a particular
mode of adjusting the connection between the upper chamber and the lower there is a constant circu-
lation of air by neans of which all the moisture of the air .is continually being. condensed on the ice,
leaving that which envelops the bait or fish perfectly dry. Fish or other annimal substance will
kcep almost indefinitely in perfectly dry air about 40 degrees or 45 degrees, which can be attained
very readily by means of this dry air apparatus. I had an instance of that in the case of a
refrigerator filled with peaches,: grapes, salmon, a leg of mutton and some beefsteaks, with a great
variety of other substances. At the end of four months in midsummer, in the Agricultural Building,
these were iin a perfectly sound and prepossessing condition. No one vould have hesitated one
moment to eat the beefsteaks, and one might he very glad of the chance at times to have them cooked.
This reftigerator bas been used between San Francisco and New York, and between Chicago and New
York, where the trip lia occupied a week or ten days, and they are now used on a very largo scale,
tons upon tons of grapes and pears being sent from. San Francisco by this means. I had a cargo of
fish eggs brought from California to Chicago ini a perfect condition. Another method is the hardfrmo:en
process. You use a freezing mixture of salt and ice powdered fine, this mixture producing a tempera-
ture of 20 degrees above zero which eau be kept up just as long as the occasion requires by keeping
up the supply of ice and salt.

"Q. How big is the refrigerator ?-A. There is no limit to the size that may be used. They are
made of enormous size for the purpose of preserving salmon, and in New York they keep all kinds of
fiish.

" Q. Now, to come to a practical question, is this a mere matter. of theory or of possible use. For
instance, could this method be adapted to the preservation of bait for three or four months, if necessary ?-
A. The only question of course is as to the extent. There is no question at all that bait of any kind can
be kept indefinitely by that process. I do not think there would be the sligbtest difliculty in building
a refrigerator on any ordinary fishing vessel, cod or halibut, or other fishing vessel, that should keep
with perfect case ail the bait necessary for a long voyage. I have made sone imquiries as to the
aumount of ice, and I am informed by Mr. Blackford of New York, vho is one of the largest operators
of this mode, that to keep a roonm ten feet each way, or 1,000 cubic feet at a temperature of
20 degrees above zero, would require about 2,000 pounds of ice, and two bushels of salt per week.
With that he thinks it could be done without any difficulty. Well, au ordinary vessel would require
about seventy-five barrels of bait, an ordinary trawling vessel. That would occupy a bulk something
less than 600 feet, so that probably four and a half tons of ice a month would keep that fish. And it
must be remembered that his estimate was for keeping fish in midsummer, in New York. The fishing
vessels would require a sinaller expenditure of ice as these vessels would be surrounded by a colder
temperature. A stock of ten to twenty tons would in all probability be amply sufficient bti: to
replace the waste by melting, and to preserve the bait.

"Q. Have you any doubt tiat some. method like that will be put into immediate and successful use,
if there is sufficient cal for it ?-A. I have no doubt the experiument will be tried within a twelve-
month. A-other method of preserving is by drying. Squid, for instance, and clams, and a great many
other kinds of bait can be dried without using any appreciable cheinical, and can be readily softened.in
water. I noticed lately in a Newfoundland paper a paragraphi recommending that in.view Sf the fact
that the squid are found there for a linited period of time the people should go into the industry of
drying squid for bait, so that it would always be available for the purpose of cod-fishing. I think the
suggestion is an excellent one, and I have no doubt it vill be carried out.

"Q. Now, -what is the supply of bait for cod-fish on the American coast ?-A. Well, as the cod-fish
cate everything, there is a pretty abundant stock to cal upon. Of course the bait fish are abundant,
the menhaden and herring. The only bait fish that is not found is the caplin. The he.rring is. verv
abundant on the American coast, and the alewives enormously abundant. Squid are very abindant of
two or three species, and, of course, clams of various kinds. Then we have one shefllih that we
possoss. It is never used here, althougli it is very abundant, but it is almost exclusively the bait for
trawling on the coast of Great Britain. This shell is known as the whelk or winkle.

" Froi al you have learned, have you any doubt that, supposing the fishermen of the United
States were precluded froni using any bait except wbat could be got upon their own coast, they
could obtain a sufficient supply there ?-A. Well, unless the American fis1'.inf iiuld be expanded to
very enornnus limits, far in excess of what it is now, I can't see that ihere would be any dificulty."
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That is, of course, not-very material, because it only goes to the point that we are
not dependent upon catching bait vithin three miles of the British·coast, anywhere. • We'
have ways of using salt bait, and the use of all.these scientific methods of preserving bait,
which will, no doubt, be resoited to. and experimented ùijon, and we may be quite
certain that they will, in skilful hands, succeed. Nothing further upon that point need
be considered by your Honours.

I now call your attention to mackerel. It is a word that we have heard before.
It is a word that we have become familiar with, and one which I hope- we shall not view,
with disgust or distaste for its frequency when we shall have left this hospitable coast,
and scattered ourselves to our far distant homes.

The mackerel, may it please your Honours, is a deep-sea fish. He does not Iurk
about anybody's premises. He does not live close in to the shore. He is a fish to whose
existence and. to whose movements a mysterious importance is attached. A certain
season of the year he is not to be seen, and at other times mackerel are ·so thick
upon the waters, that, as one of the most moderate of the British witnesses said,
you might walk upon them with snov-shoes, I believe it was from East Point to
North Cape. I do not know that I have got the. geography quite right but it is
somethng like.that.

However, I do not doubt that the number is extraordinary at. times, and at
other times they are not to be seen. .We do not know much about them. We know
they disappear from the waters of our whole coast, from Labrador down to the extrerne
southerly coast, and then at the early opening of the spring they reappear in great
numbers, armies of them. They can no more be counted than the sand of the sea, and are
as little likely to be diminished in nuniber. They comre from* the deep sea or deep mud,
and they reappear in these vast masses, and for a few months they spread theniselves
all over these seas. A few of them are caught, but very fèw in proportion to the whole
number, and then they recede again. Their power of multiplication is very great
indecd. I forget what Professor Baird told us, but it is very great indeed. Methods
have bèen taken to preserve their spawn, tlhat it may be secured against the peril of
destruction by other fish, and the perils of the sea. They are specially to be fouud upon.
the banks of the Gulf of St. Lavrence, the Bradelle or Bradley Banks, the. Orphan,
Miscou, Green, Fisherman's Bank, and off the coast of Prince Edward Island, and
especially, more than anywhere else, about the Magdalen Islands; and in the:autunn,
as they are passing down to their unknown homes, they are to be found in great
numbers directly off the western coast of Cape Breton, near the highlands opposite
Margaree Islands, and near Port Hood; but in the main, they are to be found
all over the deep sea of the Gulf of St. Lawrence. The Gulf of St. Lawrence
is full of ledges, banks, and eddies fornied by meeting tides, which Professor Hind
described to us, and there the mackerel are especially gathered together. The
map drawn on the British side, in the British interest, shows this enormous field
forthe mackerel fisheries, and though very few comparatively of the banks and
ledgés are put down, yet in looking over this map, it seems as if it w as a sort.
of great directory, showing the abodes of the mackerel, and also the courses that
the mackerel take in passing from one part of this great ·sea to another. There..
is hardly a place where mackerel fishing grounds are not nmarked ont here;. and
they are nearly all marked out at a considerable distance from the, shore, all around
the Magdalen Islands, for many miles; and at a distance from:Prince Edward Island,
and on the various banks, ledges, and shoals that are tô be found, and it is thére, as I
shall' have the horiour to point out to the Court more particularly hereafter, that
they have always been caught in the largest quantities, and the best of them by
American fishermen. ... ... . i

There are one or two experienced witnesses from Gloucester,· who have dealt wiLh
the subject carefully, for their own interests, not testifying for any particular purpose,
but having kept their books and accounts, and deait with the mackerel in their own
business, whose words I would like to recall to the attention of the Court for a few
moments.

Captain Maddocks, of Gloucester, on page 135 of the Americani evidence,
testifies as follows:-

"From my experience my judgment leads me to thinc that our vessels would get full as many,
if not more, by staying outside of the three-mile range altogether. By going inshore ey wiaysometimes
get a spurt of mackcrel, but they* are then liable to go further into the harbours, and lose a good deal of
time. Whereas if they would fish further off they would save a good deal of time. I think that for
ten or tweuty years back they might have caught, well, somewhere from a tenth or a fifteenth part of
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'the mackerel within the three-mile range. I don't know but they have. I don't think anything more
than a tenth part, certainly."

Joseph O. Proctor, of Gloucester, on page 196, says:-
"From the best of My judgment, the knowledge I have where my vessels bave been, andc conversa-

tion with the masters of the vessels, I believe that not one-eighth of the mackerel have been caught
within, I should say less, and I should not say any more. It is nearer a tenth than an eighth.

"<Q. Do you know where the bulk is caught ?-A. At the Magdalens, or between the Magdalens
and Cheticamp."

Captain Ezra Turner, of Gloncester, page 226, testifies-
" Q. Have you ever fisbed off Prince Edward Island. ?-A. Yes. I have fished all round the emat

side wherevrer anybody fished.
" Q. Did you fish within three miles of the shore there ?-A. No. It is a rare thing that ever you

got mackerel within the three miles. When they come within three miles they rise in schools, and we
never calculate to do much out of them, but from four to six and seven miles off is the comnimon fishing
ground there."

The Commissioners will recollect the testimony of Mr. Myrick, an American
merchant, who had. established himself on Prince Edward Island. The inshore fishery,
he said, is not suited to American vessels. Our vessels are large; they are built at
a distance; they are manned by sixteen or seventeen men; they cost a great deal; they
require large catches, and dealing with fish in large quantilies; they deal at wholesale
altogether, and not at retail. Retailing would ruin them. Anything short of large catches,
large amounts, would be their end, and compel all the mnerchants to give up the business,
or to take to boat fishing, which, of course, Gloucester or Massachusetts, or New
England, or any part of the United States could not undertake to carry on here. It
has been stated to the tribunal, by experienced men, as you cannot but remember, that
our fishermen object to going very near shore in the Gulf of St. Lawrence. There
are perils of weather connected with the coast which cannot be set aside by ridicnle.
Gloucester is a towin full of widows and orphans, whose husbands and parents have laid
their bones upon this coast, and upon its rocks and reefs, trusting too much to the
appearance of fine weather, as we all did last night, waking up this morning in a tempest.
Gloucester has tried to provide for these bereft people, by every fisherman voluntarily
paying a small percentage of his earnings to constitute a widows' and orphans' fund.
Even the tempestuous Magdalen Islands are safer for vessels than are the inshore coasts
of those islands, where we are now permitted to fish; their harbours are poor, their
entrances are shallowed by sand-bars, which are shifting, which shift with every very
high wind, and sometimes with the season. They are well enough after you get inside
of them, but they are dangerous to enter, to persons inexperienced--dangerous to any
by night; and if a vessel is caught near the shore by a wind blowing inshore, against
which she cannot beat with sails, for none of them carry steam, then she is in immediate
peril. They therefore give a wide berth to the inshore fisheries in the main. They
resort to them only occasionally. They are not useful for fishing with our seines. We
.find that the purse seines are too deep, that they are cut by the ground, which is rocky ;
that it is impossible to shorten them without scaring the mackerel, which must be taken
by seines run out a great distance, for they are very quick of sight, and very suspicious
of man; and they soon find their way out of the seines, unless they are laid a considerable
distance off.

We need not catch our mackerel bait anv more than our cod bait, within the three-
mile limit. On the contrary, the best mackerel bait in the world is the manhaden,
which we bring from New England. All admit that. The British witnesses say they
would use it, were it not that it is too costly. They have to buy it from American
vessels, and they betake themselves to an inferior kind of bait when they cannot afford
to buy the best bait from us. And another result is that the Americans have shown for
many years that what are called the shore mackerel-that is, those that are caught off
the coast of Massachusetts and several other of the New England States, are really
better than the bay mackerel. The evidence of that is the market prices they bring.
It is not a matter of opinion. We have not called as witnesses persons who have only
tasted them, and might have prejudices or peculiar tastes, but we have shown the market
value.

James H. Myrick, page 433, American evidence, in answer to the question-" For a
few years past, which have sold for the highest price, number ones from the bay oi
number ones from the American shore ?" says, " Oh, their shore mackerel have been the
best quality of fish."
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Benjamin Maddocks, of Gloucester, page 134, says:

"<Q. Well, I take No. 1 then. How do those marked as No. 1 'shore mackerel compare with those
marked as No. 1 bay mackerel ?-A. Well, the bay mackerel, at least I should say the shore mackerel,
las been a great deal better than the bay mackerel the last seven or eight years.

"Q. That is not simply an opinion, but the market prices are better ? How much more do the
No. 1 shore mackerel bring than the No. 1 bay mackerel ?-A. Well, there has been .7 or 8 dollars
difference between them. I have seen the time when the bay mackerel was equal to our shore
mackerel. It has not been for the last seven years."

It is also true, a matter of testimony and figures, that the American catch (the
catch upon the American shore) is very large, and lias increased, and is attracting more
and more the attention of our people engaged in fishing, and it is only this year that
the shore fishing proved to be unpronitable, and the confiding men who were led to send
their vessels to a considerable extent, though not very great, into the Gulf by reason
of the British advertisements scattered about Gloucester, have come away still more
disappointed than they had been by the shore fishing, because they had enployed
more time and more capital than their catch compensated them for. There are some
statistics which I will read, taken from a prominent and trustwvorthy man, as to the
American catch. David W. Lov, on page 358 of the American evidence, states the
figures as follows:-

"'1869. 194 vessels in gulf, average catch 109 barrels... ... 40,546 barrels.
151 ,. off shore ,, ,, 222 ,, ... ... 33,552 ,
Mackerel caught by boats and somte Fstern vessels

packed in Gloucester... ... ... ... 19,028 ,

Maekerel inspected in Gloucester ... 93,126

1875. 58 vessels in gulf, average catch 191 barrels ... ... 11,078 barrels.
117 ,, Am. shore , ,, 409 ,, ... ... 47,853

58,921

" The average catch is based on the average catch of 84 vessels from 17 firms in 1869; and 28
vessels in bay and 62 vessels off American shore from 20 firms in 1875. These firms have done better
than the rest."

The statistics of John H. Pev and Sons, put in by Charles H. Pew, page 496,
for the last seven years, from 1870 to 1876, inclusive, show that the total, for that time,
-of bay mackerel that their own vessels cau-ht amounted to 77,995 dol. 22 c., and the
shore na-kerel for the same period was 271,13 dol. 54 c. Your Honours will recollect
the statistics put in, which it is not necessary for us to transfer to our briefs, showing
the exact state of the market on the subject of the proportion of American fish caught
on the shores, and the proportion canght in the bay.

We have introduced a large number of witnesses from Gloucester, and I think I
take nothing to myself in saying that the greater part of then-those who profess to be
engaged in the trade or business at all-were nien of eminent respectability, and com-
mended themselves to the respect of the tribunal before which they testified. You
were struck, no doubt, with the carefulness of thcir book-keeping and the philosophical
systen which they devised, by means of vhich each man could ascertain whether he was
inaking or losing in different branches of his business, and as the skipper was often part-
owner, and usually many dealers managed for other persons, it became their duty to
ascertain what vas the gain or loss of each branch of their business. They brotgit
forward and laid before you their statistics. They surprised a good many, and I knov
that the counsel on the other side manifested their surprise with some directness; but,
rnay it please the Court, when the matter came to be examined into, it assumed a
different aspect. We made the counsel on the other side tiis offer: We said to them,
" there is time enough, there are weeks if you wish it, before you are obliged to put in
your rebuttal; we will give you ail the time you wish ; send anybody to Gloucester
you please to examine the )ooks of any merchants in Gloucester engaged in the fishing
business, and ascertain for yourselves the state of the bay and shore fishing as it appears
there.'l Yotu say that bay fishing is as profitable as the shore fishing; that it has made
a great and wealthy city of Gloucester, and yon assume that it is owing to their having
had, for the greater part of the time, a right to fish inshore. It would seem to follow
from this reasoning, that whenever we lost the rigit to fish inshore, Gloucester must
have receded in its importance, and come up again vith the renewal of the privilege of
inshore fishing. Nothing of that sort appears in the slightest degree. " But," they
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say, "'the bay fishing must be of great importance, because of the prosperity of
Gloucester." Now, the people of Gloucester have no disposition to deny their prosperity,
but it is of a different kind from vhat lias been represented. Gloucester is a place
altogether sui generis. I never saw a place like it. I think very few of your Honours
failed to form an opinion that it was a place well deserviig of study and consideration.
There is not a rich idle man, apparently, in the town of Gloucester. The business of
Gloucester cannot be carried on, as mercantile business often is, by men who invest
their capital in the business, and leave it in the hands of other people to manage. It
cannot be carried on, as much of the mercantile business of the world is carried on, in
a leisurely way by those who have arrived at something like wealth, vho visit their
counting-rooms at 10 o'clock in the morning and stay a few hours, then go away to the
club, return to their counting-rooms for a short time, and then drive out in the enticing
drives in the vicinity, and their day's work is over. It cannot be carried on as My
friends in New Bedford used to carry on the whale fishery, where the gentlemen %iere
at their counting-rooms a few months in the year, and wlien the off season came they
were at Washington, Saratoga, or wvherever else they saw lit to go. And yet they w'ere
prosperous. No, the Gloucester tradesmen are hard-working men, and they gain their
weahh and prosperity on the terms of being hard-wIorking men. The Gloucester
merchants, if you sec fit to call them so-they are not particular about their title, but
are content to bé "fish dealers "-are men who go to their counting-rooms early
and stay late. If they go up to Boston on business, they take a very early train,
breakfast before daylight, and return in season to do a day's work, though Boston is
twenty-five or thirty miles distant; and when their vessels come in they are down upon
the wharves, they stand by the large barges and they cull the mackerel with their own
hands; tliey count them out ývith their own hands; they turn them with their own
hands into the barrels, and cooper them and scuttle the barrels, and put in the brine
and pickle the fish, and roll them into the proper places; and vhen they bave a moment's
leisure, they will go to their counting-rooms and carry on their correspondence, by
telegraph and otherwise, with all parts of the United States, and learn the value of
these mackerel. They are ready to sell them to the buyers, who are another class of

persons, or they are ready to keep and sell them in ic larger market- of Boston. By
tleir patient industry, by their simple liard days' works, they have made Gloucester an
important place, but they have iot added much to hlie mackerel fishery of the United
States. Gloucester lias grown at the expense of every other fishing town in New England.
We have laid before your Honours, through Mr. Low, i think it was, or through
Mr. Babson, the statistics of the entire falling-off-of all the fishing towns of New
England. • Where are Plymouth, Barnstaple, w'here iMarblchead, which was known-
the world over as a fishing tovn? There are no more fshing-vessels there. The
people have all gone into the business of making shoes and other domestic manu-
factures. So with Beverly, so witih Manchester, so with Newburyport, and so with the
entire State of Maine, with the exception of a very few vessels on the coast. Two or
three of the last witnesses gave us a most melancholy account of the entire falling.off of
fishing in Castine, Bucksport, and all up and down that Penobscot bay and river, so that
there is hardly any fishing left. When they were fishing towns, people employed their
industry in it. Their harbours were enlivened by the coming and going of fishing-
schooners, and now there is an occasional weekly steamer or an occasional vessel there
owned, but doing all its business in Boston or Nev York. But the fishing business of all
the towns of New England, except the cod fisliery of Provincetown and of the towns
near, lias concentrated in Gloucester. It seems to be a law that certain kinds of
business, though carried on sparsely at periods, must be eventually concentrated. \Vlen
they are concentrated, thcy cannot be profitably carried on anywhere else. The result
is, that the nackerel fisliery and cod fishery, waih the exception of the remote points of
Cape Cod, have concentrated in Gloucester. There is the capital, there is the skill,
there are the marine railways, there is that fishing insurance company, which they have
devised from their own skill and experience, by which they insure themselves cheaper
than any people in the world ever did insure themselves against marine risks, so much
so that merchants of Gloucester have told us that if they lad to pay the rates that are
paid in stock companies, the fishing business could not be carried on by merchants who
own their ships; the difference would be enougli to turn the scale. Now it appears to
be the fact-I vill not trouble vour Honours by going over the testimony to which
every Gloucester man swore-it turns out to be the fact that the prosperity of Gloucester,
while it has additional resources in its granite and as a sea-bathing place, has been
owing mostly to the prudence and sagacity, the frugality and laboriousness of the men
brought up as fishermen, who turn themselves into fisi-dealers in middle life, and carry
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their experience into it; and it is only on those terms that Gloucester has become what it
is. An attempt was made at Salem, under the best auspices, to carry on this business
with the bestGloucester fishermen and most experienced men concerned in it, by a joint
stock company; but in the matter of deep-sea fishing, " the Everlasting " seems to have
"fixed his canon" against its prosperity, except upon the terms of frugality and
laborioisness. It never lias succeeded otherwise, and scarce on those terms, except it
be with the aid of bounties from the Government.

Now, we say that the whole bay-fishing for mackerel is made prosperous simply on
those terms; that it is no Treaty gift that has created it, but it is the skill and industry
of the fishermen, the capital invested by the owners, and the patient, constant labour
and skill of the owners in dealing with their fish, afler they are thrown upon their hands
on the wharf, and they have paid their fishermen, that lias given to it any value. in the
market. I do not think it is worth while to speculate upon the question whether fish in
the water have any money value. I can conceive that fish in a pond and that fish that
cling to the shore, that have a habitat, a domicile, like shell-fish, have an actual value.
They are sure to be found. It is nothing more than the application of mechanical
means that brings them into your hands. But certainly it is true that the value of the free-
swimming fish of the ocean, pursued by the deep-sea.fishermen, with line or with net,
must be rather metaphysical than actual. To pursue them requires an investment of
capital; it requires risk and large insurance; it requires skill, and it requires patient
labour; and when the fish is landed upon the deck, bis value there, which is to be
counted in cents rather than in dollars, is the result of all these things combined; and if
any man can tell me what proportion of those cents or dollars which tbat fish is worth
on the dock of the vessel is oving to the fact that the fishermen had a right to try for
him, I think le will have solved a problem little short of squaring the circle, and his
name ought to go down to posterity. No political economist can do it.· I will not say
that the fish in the deep sea is worth nothing; but, at al events, the right to attempt to
catch it is but a liberty, and the result.depends upon the man.

If there can be no other fishery than the one which you have the privilege of
resorting to, then it may be of great value to you to have that privilege. If there be
but one moor where he can shoot, the person who is shooting for money, to sell the
game that lie takes, may be willing to pay a higli price for the privilege. But recollect
that the fishing for the free-svimming fish is over the whole ocean. The powver of
extending it a little nearer shore may be of some value-I do not say that it is not-but
it strikes my mind as an absurd exaggeration, and as an utter fallacy, to attempt to
reason from the market value of the fish there caught to the money value of the privi-
lege so extended. The fish are worth, I will say, 12 dollars:a barrel, but what does
that represent when the American mnerchants, Hall and Myrick, both tell us that the
value on the wharf at Prince Edward Island is about 3 dol. 75 c. a barrel? Well,
suppose the mackerel to be worth 3 dol. 75 c. a barrel on the wharf in Prince Edward
Island, what does that represent? Is that a thing which the United States is to pay
Great Britain for ? las Great Britain sold us a barrel of pickled mackerel on the wharf ?
Has anybody done it? I think not. That represents the result of capital and of many
branches of labour. Then, if you ask, " What is the worth to Mr. Hall or Mr. Myrick
of the mackerel on the deck of the vessel ?" I say it is. next to nothing. The fish will
perish if he is not taken care of. Skill is to bè used upon him then; vhat costs money
is to be used upon him, ice and pickle, and lie is to be preserved. Al this to the end
that lie may eventually, after a great deal of labour, skill, and capital, be sent to the
market. But recollect that the vessel froni whose dock he was caught cost 8,000 dollars.
Recollect that the men who maintain that crew and feed them, and enable them to
clothe thenselves and follow that pursuit, are paying out large sums of money.
Recollect that the fishermain who catches the fishi lias, as the result of many years' labour,
which may be called an investment, learned how to catch him; and it is by the com-
bination of ail these causes that at last the fish is landed. Now, in my judgment, it is
purely fallacious to attempt to draw any inference from the market value of the fish to
the right to extend your pursuit of those animals nearer the coast than before, or·to the
market value of any right to fish over a certain portion of the ocean, when ail other
oceans are open to yon, and al other fisheries.

Your Honours, of course, recollect that the mackerel fishery, taken at its best-I
don't confine myself to the inshore fishery-I mean the mackerel fishery of the bay
and the gulf, at its best, the whole of it is of a greatly decreasing and precarions
value. I speak only of the salted mackerel that is sent into the United States. The
lake fish are fast becoming a substitute for salt mackerel. I will cail your Honours'
attention to two or three rather striking proofs which were not read previously
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by Judge Foster. Sylvanus Smitli, of Gloucester, on page 336 of the Americaiù
e% idence, is asked

"Q. What causes have been in existence interfering with the sale of salt mackerel during the
past few years ?-A. I think there have been several causes. One is the facility of carrying our fresh
fislh iuto distant parts of the country. That lias naterially interfered with it. Then there is the lake
herring; during the months of November and Decenber until May they are very plenty. They are
now used in very large quantities all throughout< the West.

" Q. What are lake herring ?-A. A species of white fish, only smaller.
"Q. WVhat do they sel for per barrel ?-A. This party I referred to, speaking of his trade, said

that last year lie used 30,000 packages. A package is a half barrel.
"'Q. How are these put up 7-A. Pickled. And lie told me they sold at 2 dollars a package.
"Q. You say they have interfered with the constancy of the demand ?-A. I think during the

nonths we used to depend very largely on the consumption of our mackerel, the lake herring has been
one great cause for the decline during these months in the value of mackerel"

On page 46S Professor Baird testifies as follows:-
" Q. Have you any statistics respecting the [lake fishery for the ycars 1876 and 1877 ?-A. I have'

only partial statistics for 1877. I published the statisties in detail in my report for 1872, and I am
now'- having statistics for 1877 collected and will have them I suppose by the end of the season.

" Q. 1872 r'epresents but faiutly the present state of things. Can you tell us how it was in 1872?-
In 1872 the American production of fish in the great lakes was 32,250,000 lbs. That quantity of fish
was taken, but low*much more I cannot say. Those were marketed in Buffalo, Cleveland, Chicago, and
many other stations.

"Q. Does that include the Canadian catch ?-A. I presume there is no Canadian catch in that
amount. Those are the figures as they were obtained by my agents, from the fishermen and dealers.

"Q. You obtained them from the dealers in the large cities ?-A. Yes,.and the fishermen at the
grounds. This year I bave lad every station on the American side of tie lakes visited and cauvassed.

" Q. You have steady communication with and reports from the dealers ?-A. I have reports only
whenî I send specially after them, as I did in 1872, and am doing this year.

"Q. How far have you got in your inquiry for this ycar ?-A. I have only a partial return for
Chicago.

"Q. Wliat does that show ?-A. The total marketing of salted fish in Chicago up to the middle of
October amounted to 100,000 half barrels, vith about 20,000 half barrels expected for the rest of the
season, or equial to 60,000 barrels of those fisl for Chicago alone for the present year. The corres-
ponding supply of barrels of fish in 1872 was 12,600 in Chicago, so that the Chicago trade has
increased fron 12,600 in 1872 to 60,000 in 1877, or almost tive-fold-4 8-10. The total catch of fish
in the lakes in 1872 -%as 82,250,000 pounds. If the total catch has increased in the same ratio as
that market lias done at Chicago, it will give 156,000,000 pounds of fish taken on the Ancrican side of
the lakes for the prcsent year."

Then there are other fresh fish that are taking the place of the salt mackerel. The
question is not between British mackerel and American mackerel, but it is between
mackerel and everything else that can be eaten ; because, if mackerel rise in market
price, and in the cost of catching, people will betake themselves to other art iles of food.
There is no necessity for their eating mackerel. The nackerel lives in the market
only upon the terms that it can be cheaply furnished. This tribunal will recollect that
interesting witness, Mr. Ashby, from Noank, Ct., how enithusiastic he wvas over the
large halibut that he caught ; how his eyes gleaned, and bis countenance lightened,
when he told your Honours the weight of that halibut, the sensation produced in Fulton
Market when he brought him there, and the very homely, but really lucid way in which
he described the superior manner by which thcy were able to preserve those fish in ice,
and the way they vere brouglit. into market ; and how the whole horizon was dotted with
vessels fishing for halibut, and other fresh fish there, with which to supply the great and
increasing demand in the New Yoik market. There is also the testimony of Professor
Baird, who speaks of various kinds of fish. It is not worth while to enumerate then all,
but lie speaks especially of a fish known as "unillet," on the southern coast. So long as
slavery existed, it is undoubtedly truc that there was very little enterprise in this
direction. It suffered like everything else but cotton, rice, and sugar, staples which
could be cultivated easily by slave labour. Almost every other form of agriculture,
alnost all kinds of maritime labour, ceascd. The truth was, the slaves could not be
trusted in boats. The boats would be likely to hcad off from South Carolina or Virginia,
ancd not be seen again. The vessels that vent to the ports of the Slave States wcre
Northern vessels owned and mauned by Northern people. Southern people could not
cairrv on commerce with their slaves, nor fishiig with tlcir slaves. Slavery being nov
aholished, the fisheries of the Southcrn States are to be developed. The negro will fislh
for limwself. * He vill have no motive for running away from his own profits. The
result las been that this nunllet has come into very considerable importance. Professor
Baird has his statistics concerning it, and lie lias certainly a very strong opinion that
tlhat fislh is in danger of excluding salted nackerel from the Soutliern markets (indceed,
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it is almost excluded now), and that it will work its way up to- the Northern markets.
Some of the Southern people think very highly of it, as the best kind of fish, think it lias
not its superior in the ocean; but, supposing that to be local exaggeration and patriotic
enthusiasm, yet certainly it is a usefutl and valuable fish, and the demand for it is rapidly
increasing. Professor Baird says, on page 460, that 1,000,000 barrels of mullet could
be furnished annually from the south shore off Chesapeake Bay to the south end of
Florida, if they were called for.

" Q. How far bas the mullet come into the market now ?--A.- The mullet does not come into the
Northern market at al, but in North Carolina, South Carolina, and Georgia, it fills the markets at the
present time, excluding other kinds of imported fish. In former years there was a great demand for
herring and mackerel, but the mullet is supplying the markets, because they are sold fresher and
supplied at a much lower price, and they are considered by the Southern people a much superior
article of food.

" Q. Is it preferred to mackerel as a salted fish ?-A. The persons familiar with mackerel and with
mullet from whom I have made inquiries-I bave never tasted salt mullet-give the preference to mullet.
It is a fatter, sweeter, and better fish, and of rather larger size. They grade up to 90 to a barrel of 200
pounds and go down to three quarters of a pound, and as a salt fish the preference is given by all frorm
whom I have inquired to the mullet.

" Q. Do you think the failure of the mackerel market in the Southern and South-western States is
largely attributable to the introduction of mullet ?-A. I cannot say that, but I imagine it must have a
very decided inßuence.

"Q. Can the mullet be caught as easily as mackerel ?-A. More easily. It is entirely a shore fish,
and is taken with seines hauled up on the banks by men who have. no capital, but who are able to
command a row boat with which to lay out their seines, and they sometimes catch 100 barrels a day
per man, aud sometimes as many as 500 barrels have been taken at a single haul. The capital is only the
the boat, the seine, 100 or 200 yards long, the salt necessary for preserving the fish, and splitting boards
and barrels.

" Q. Can pounds be used ?-A. They have not been used, and I doubt whether they could be used.
Pounds are not available in the sandy regions of the south.

" Q. They are taken by seining ?-A. Yes, seines can be used. This work is entirely prosecuted
by natives of the coast, and about two-thirds of the coast population are employed in the capture of
those fish.

"Q. Then the business bas grown very much ?-A. It has grown very rapidly.
"Q. When was it first known to you as a fish for the market ?-A. I never knew anything about it

until 1872.
"Q. Then it bas been known during only five years ?-A. I cannot say; it has been known to me

that leugth of time.
" Q. During that time the business bas very mauch increased ?-A. I am so informed; I cannot speak

personally. Al my information of it is from reports made to me in replies to circulars issued in 1872 and
1873. I have not issued a mullet circular since that time, when I issued a special circular asking
information regarding the mullet.

" Q. Then it is your opinion that the mullet bas become, to some extent, and will become an
important source of food supply ?-A. It is destined, I suppose, to be a very formidable rival and
competitor of the mackerel. I know in 1872 a singlc county in North Carolina put up 70,000 barres
of mullet, a single county out of five States covering the mullet region."

Your Honours will recollect, as a striking illustration of the truth of the power of
propagation, the statement of Professor Baird in regard to the River Potomac, where a
few black. bass, some half dozen, were put into the river, and in the course of a few
years they were abundant enough to supply the market. Fish culture has become a
very important matter, and, what we call in New England our "ponds," small lakes
and rivers, are guarded and protected, and every dam built across any river wvhere
anadromxous, or upward-going fish, are to be found, has always a way for their ascent
and descent: so that everything is done to increase the quantity, kind, and value of all
that sort of fish, making the salted mackerel less important to the people, and in the
market.

Then the improved methods of preserving flsh are astonishing. I think the evidence
on that point was principally from Professor Baird, who lias described to us the various
methods by which fish, as well as bait, may be preserved. He told us that for months,
during the hottest part of the Exhibition season at Philadelphia, during our Centennial
year, fish were kept by these improved chemical methods of drying, and methods of
freezing, so that after months, the Comimissioners ate the fish, and found them very good
eating. There was no objection whatever to them, although, of course, they were not
quite as good as when they were entirely fresh. So that all science seems to be
working in favour of distribution, instead of limitatiou, of what is valuable for
human consumption; and the longer we live, and the more science advances, the less
can any one nation say to the fishermen of another,-Thus far and no farther! We
turn upon such an attempt at once, and say, "Very well; if you choose to establisli
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your line of exclusion, do it. If you clioose to throw all open, do so. We prefer the
latter, as the gencrous, the more peaceful and safe method for both parties. If you
prefer the former, take the expense of it, take the risk of it. take the ignominy of it;
If you give it up, and it costs you anything to do so, ve will pay you what it is worth
to us."

I certainly hope that after our offer to open the books of any merchant in Gloucester,
or any number of merchants, to the other side, it will not be said that ve have selected
our witnesses. The witnesscs that we brought here, both fishermen and owners, said
that the bay fishery vas dying out. They show it by their own statistics, and the
statistics of the town of Gloucester show how few vessels are now engaged in the bay
fishery; that they are confining their attention to the cod-fishing and shore fishmng, vith
weirs, nets, pounds, and seines.

We did not bring the bankrupt fish dealers fron Gloucester, the men who have lost
by attempting to carry on these bay fisheries, as we might have donc. M e did not
bring those who had found all fishing unprofitable, and had nioved away fromu Gloucester,
and tried their hand upon other kinds of business, We brought, on the other hand,
the most prosperous men in Gloucester. We brought those men vho had made the
most out of the fisheries, the men who lad grown richest upon them, and ve exhibited
their books; and as we could not bring up ail the account books of Gloucester to this
tribunal, we besought the other side to go down, or send down a Commission and
examine them for themiselves. We did not ask them to examine the books of the men
who had become insolvent in the business, but the books of those who had been
prosperous in the business; and after that, I think we have a right to say that we have
turned Gloucester inside.out before this tribunal, with the result of showing that the
bay fishing las gradually and steadily diminished, that the inshore fishery is unprofit-
able, that the bay fishery lias been made a means of support only to the most skilfal,
and by those laborious aud :frugal methods which I have before described to this
tribunal.

At this point Mr. Dana :suspended his argument, and the Commission adjourned
until Saturday at noon.

Saturday, November 10, 1877.
The Commission met at 12 o'clock, and Mr. Dana continued his argument.

May it please your Excellency and your Honours
We are met to-day, the seventieth of our session, to hear what may bc said by me

in behalf of the United States, closing the argument in our favour-a post which by the
kindness and partiality of my associates has been assigned to me. While without, all is
cheerless and wintry, we have within the bright beams of friendly, and, if not sympa-
thizing, at least, interested countenances. I feel niost painfully t hat, having the last word
to say for my country, I may omit something that I ought to have said ; or perhaps,
which is quite as bad, that I may say more or other than I might well have said. Yet
the duty is to be performed.

I have no instructions from my country, gentlemen of the Commission, and no expecta-
tion from its Government, that I will attempt to depreciate the value of anything that
we receive. We are not to go away like the buyer in the Scriptures, saying, " It is
nought ; it is nought ; " but we have referred to a Commission, which will stand neutral
and impartial, to determine for us; and no proclamations of opinion, however loud, will
have any effect upon that Commission, My country stands ready to pay anything that
this Commis3ion may say it ought to pay, as I have no doubt Great Britain stands con-
tent, if yon shall be obliged to say, what we think in our own judgment yon should say,
that you cannot see in this extension, along the fringes of a great garment, of our right
to fish over portions of this region, anything whicl equals the moncy value that the
British Dominion and Provinces certainly receive from an obligation on our part to lay
no duties whatever upon their importations of fish and fish-oil. But while we are not
here to depreciate anything, it is our duty to sce to it that no extravagant demands shall
pass unchallenged, to meet evidence with evidence, and argument vith argument, fairly
before a tribunal competent and able. We do not mean that our side shall suffer at
all from too great depreciation of the evidence and arguments of the counsel for the
Crown, as we feel quite sure that the cause of the Crown has suffered from the
extravagant demands with whieh its case has been opened, and the extravagant and
promiscuous kind of evidence, of all sorts of damages, losses, and injuries, which it saw
fit to gather and bring before this tribunal, from the fisherian who thought that his
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wife had been frightened, and his poultry yard robbed by a few American fishermen
out upon a lark, to the Minister of Marine and Fisheries of the Dominion, with his
innumerable lighthouses and buoys, and improved harbours. We are to meet
argument with argument, evidence vith evidence, upon the single question submitted;
and that is, as I have had the honour to state before, " Is thère a money value iii this exten-
sion of our right, or rather this withdraval of the claim of exclusión on the part of Great
Britain, greater than the value which Great Britain certainly receives from oür guaranty
that we will lay no duties wliatever upon lier fish and fisli-oil? "

. Now, may it please your Excellency, the question is not whether 2 dollars a
barrel on mackerel, and 1 dollar a barrel on herring is prohibitory, because we had a
right, before ma-king this Treaty, to lay duties that should be prohibitory, if those were
not. If 2 dollars were not, we could lay as much as we pleased ; so that it would be
an imperfect consideration of this case, it has been all along an imperfect consideration
of this case, to ask the question whether 2 dollars a barrel is prohibitory, whether
2 dollars a barrel on mackerel or 1 dollar a barrel on herring can be overcome by any
commercial method or enterprise of the Dominion and the Provinces. The question has
been between the right to be secured against laying duties indefinitely, on the part of
the United States, on the one hand, and this extension of the right of ishing a little
nearer to the shores, on the other. We could, if we saw fit, make a kind of self-
adjusting tariff, that whenever fish rose above a certain price, then the Dominion and
Canadian fish might be admitted, and otherwise not ; or we could hold it in our hands,
and legislate from day to day as we saw fit. Before leaving this question of the money
value of the withdrawal of the claim of exclusion from a portion of this coast by Great
Britain, 1 must take the liberty to repeat to this Court, that I may be sure that it does
not escape their fullest attention, that the right to exclude us, independent of the Treaty
of 1818, we do not, and never have acknowledged; and by the Treaty of 1818 we
arranged it as a compromise on a disputed question. That claim to exclude is contested,
diflicult of interpretation, expenmive, and dangerous. The geographical limit is not
easily determined; in respect to bays and harbours, it is entirely undetermined, and
apparently must remain so, each case being a case a good deal sui generis; and the
meaning and extent of the power and authority which goes with that geographical
extension beyond the shore, whatever it may be, is all the more uncertain and unde-
termined. Under the Treaty of 1818, my country certainly did agree that she would
not fish nor assert the claim to the right of fishing within three miles of a certain portion
of this great bay. Great Britain, by the Treaty of 1871, has withdrawn all claims to
exclude us from that portion; and we agreed that if there is any pecuniary value in
that beyond the pecuniary value of what we yield, we stand ready to make the requisite
compensation. It is extremely difficult, certainly to my mind, and I cannot but
think, from conversation and reading, that it must be to others, to determine the
pecuniary value of a more faculty, as we may call it, a faculty according to the Roman
law, a liberty, perhaps, of endeavouring to catch the free-swimming fish of the ocean.
What is its pecuniary value ? How is it to be assessed and determined ? Why, it is
not to be assessed or determined by the amount of fish actually caught. That may be
very small, or may be very large. The market value may be raised or decreased by
accident; a war may so cut us off froi making use of the privilege, that ve should
take nothing. It does not follow, therefore, that we are to pay nothing. Some cause,
some accident, some mistake of judgment may send a very large fleet here, at a very
great expense of men and money ; ve may make a very large catch, more than we can
dispose of, but the pecuniary value of that catch is no test of the value of the liberty of
trying to catch the fish. Then, what is the test? . Is the use made, a test? Although,
at first glance, it might seem that that was scarcely a test, yet I think that, on the
whole, in the long run, if you have a sufficient period of time to form a fair judgment,
if your judgment is based upon the use made by persons who are acting for their own
interests in a large market, then you may form some judgment fromn the use actually
made. This case bas been likened by the counsel for the Crown to one vhere an
individual has hired a farn, and on the farm there is a house or dwelling, and he lias
not used it. Of course lie lias to pay for it, whether he ises it or not: It is at his
disposal; it belongs there; it is fixed there, and lie may enter it when he pleases, and it
L of no account whether lie does use it or does not. But if the question was, whether a
certain region of a city and the buildings thereon were of real value or not, and it was
brought up as an argument against them, that they were not wholesrme and not
habitable, certainly the fact that in the market, for a long period of years; purchasers
or tenants conld not be found, would be a very strong argument against their value.

Now, with reference to these fisheries, what is the value of the more faculty or
[280) 2 Q
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liberty of going over these fishing grounds, and throwing overboard our costly bait,
and embarking our industry, capital, and skill, in the attempt to catch the fish? We
venture to say that we have had many years of experience, and that there have been
long periods of time when those fisheries have been opened to us, and they have been
closed for short periods of time ; that from 1871 down to the present time we have also had
a fair test; and when we show, by undisputed testimony, that the citizens of the United
States, during long periods of tine, and as a result of long experience, have come to the
conclusion that they are not of sufficient value to warrant them, as merchants and as
men acting for their own interests, to make much use of them, I submit that we have
brought before the tribunal a perfectly fair argument, and a very valuable test ; because
it is not what one man will do with one house; it is not what one ship-master or one
ship-owner may fancy about the inshore or the outshore fisheries; but it is a question
of what a large number of men, acting for their own interests, in a very large market,
full of competition, will do. If, on inquiring into the state of that market, and the
conduct of such men, who cannot be governed by any peculiar and special motive
bearing upon the case, we have. produced a fair and influential consideration, we
claim that that is entitled to its fair weight. You might wel say, perhaps, of a few
fishermen of Gloucester, that so deep was their hostility to the British provinces, that
they would be willing to abstain from using these fisheries, just for the purpose of
reducing the amount that this tribunal might find itself called upon to adjudge. But,
if there should be one such man so endowed with disinterested malice, I am quite
certain that this tribunal will not believe so of the entire fishing community of buyers
and sellers, fishermen and merchants, acting for a series of years, in view of their own
interests. If, therefore, we have shown, as we certainly have, that the use of this bay
fishery, as an entirety, the whole of it, deep-sea and inshoré alike, has steadily diminished
in market value, that our ship-owners are withdrawing their vessels from it, that fewer
and fewer are sent here every year, and that they have said, man after man, that they
do not value the extension of the territorial privilege, where that extension is always
inshore, bringing them into more dangerous and less profitable regions-that being the
case, we ask your Honours to consider al this as fair proof of the slight value which
is actually put by business men, acting in their own interests, upon what has been
conceded to us.

Now, what is this that has been conceded to us, or rather, what is this claim of
exclusion from which Great Britain has agreed to withdraw herself during the period of
this Treaty ? What is the privilege? It is the privilege of trying to catch fish within
that limit. That is ail it is. All attempt to measure it by the value of the fish in barrels
brought into the United States is perfectly futile and fallacious. A barrel of fish salted
and coopered and standing on the wharf in Gloucester represents something very
different from the value of a right to cross over a portion of the seas and attempt to
catch the fish. It represents capital; it represents the interest on a vessel costing
8,000 dollars; it represents the interest upon the whole outlay of a permanent character,
and it represents the absolute cost of all the outlay which is of a perishable character ;
it represents the wages of skilled labour; it represents mercantile capacity; and if you
eliminate from the value of the mackerel standing upon the wharf at Gloucester al
these elements, and turn me back to the mere fact that there was some mackerel, more or
less, thin, meagre, fat, or heavy, as we please, to be found by the diligent and skilful
mariner vithin that little fringe of this great garment, what do you show me at ail by
which I can estimate its value ? And that is the whole of it. Furthermore, if you
take, instead of that, the value of the mackerel as it stands upon the vharf at Prince
Edward Island, soon after it is caught, 3 dol. 75 c. that represents, again, the interest
on the cost of the ship, and al the outfit, and al the labour, and al the skill, and al the
risk. Eliminate them, and what have you left ? You have nothing left but the right
or liberty to do something within certain limits; and that right is one any attempt to
exclude us from which is very dangerous, uncertain, and precarious. I do not know
what to liken it to. It certainly is not to be compared at al to a lease, because the
lessor furnishes everything that the lease requires. Now, if in company with this
privilege, Great Britain had furnished the fish, so that we should not have to employ
vessels, or men, or skill, or labour, or industry, furnished them to us on the wharf at
Prince Edward Island, then there might be some analogy between that and a lease.
What is it like ? Is it like the value of a privilege to practise law? Not quite, because
there always will be lawsuits, but it is not sure that there always will be mackerel.
Suitors, irritated men, may be meshed within the seine which the privileged lawyer nay
cast out; but it does not follow that the mackerel can be. On the contrary, they are
so shrewd and so sharp that our fishermen tell us that they cannot use a seine within



their siglit ; that they wilt escape from it. But the lawyer is so confident in the
eagerness of the client for a lawsuit, that, instead of concealing hinself, and taking him
unawares, he advertises himself and has a sign of his place of business. Suppose we were
to compare it to the case of a lawyer who had a general licence to practise law in all parts
of a great city, but not a monopolf. Everybody else had the saie right; but he was
excluded from taking part in cases which should arise in a certain suburib of that city-
not the best, not the richest, not the most business-like-and which had lawyers of its
own living there, accustoméd to the people, vho asserted the right to conduct all the
lawsuits that migit arise in that district. What would it be worth to a lawyer who had
the whole',city for the field of labour-plenty to do,,to have his right extended-into that
suburb ? What would it be vorth if that suburb was au indefinable one, not bounded
by streets, but by some moral description, about which there would" be an eternal
dispute, and abont which the lawyer miglit be in constant trouble with the policeman ?
What would be its value ? Who can tell ? Or, a physician or merchant ? Suppose a
merchant is asked to pay for a licence to, buy and seli, to keep a retailer's shop, every-
body else bas the saie right that he has, and half the people are doing it ivithout any
licence ; but lie is asked to pay for a licence. What is it worth to him ? Why, not
much, at best. But suppose that the licence was confined to the right to deal in New-
foundland herring? While everybody else could deal with other fish, his licence
extended his trade to Newfoundland herring alone. Why, his answer would be, «There
are plenty of herring from other places that I can deal with. There is a large catch in
the gulf; there is a large catch on the Labrador shore, and what is it worth to me, with
iny hands full of business, to be able to extend it a little farther, and include the dealing
with this particular kind of fish?

None of the analogies seem to me to hold. Your Honours can do nothing else than
first to look at the practical result in the hands of business men; and the result is this:
to those who live upon the shore and can go out day after day and return at night, in
small boats, investing but little capital, going out whenever they sece the mackerel; and
not otherwise, and coming back to finish a day's work upon their farms; to them it is
profitable; for almost all they do is profit; but ta those who come frora a distance,
requiring a week or a fortnight to make the passage, in large vessels, which the nature
of the climate andý of the seas requires should be large and strong and well manned, who
have the deep sea before them, and innumerable banks and shoals, where they can fish
-to them the right to fish a little nearer inshore is of very mucli less value. That is
the -position of the American. The other is the position of the Englishman. And the
fact that we have steadily withdrawn, more and more, from that branch of the business,
is a proof that it is of little value.

Then, beyond that, I suppose, you must make some kind of estimate, for I am not
going to argue that the faculty is of no value. I suppose the riglit to extend ont fisheries
so far is of some value. I can find no fair test of it. But recollect, Mr. President and
Gentlemen, as I say again, tliat it is but a faculty, which would be utterly useless in the
hands of some people. Why, it has been found utterly useless in the hands of the
inhabitants of this Dominion. What did tliey do with it until they took to their day and
nigit boat-fishing ? What bas become of their fishing vessels ? Gone ! The whole
inshore and outshore fishery became of no value to them, until they substituted this boat-
fishing which we cannot enter into. Then having before you this very abstract right
or faculty, obliged to disconnect from iL everything except this, that it is an extension of
the field over which we had a right to work, you can get nothing, I think, upon which
you can cast a valuation. Nor is it strictly analogous to a field foi labour, because a
field for labour is a specific tling. When you buy it you knov what it will produce;
and if you sow certain seed, you will get certain results; and:then having deducted the
value ot your labour, and skill, and industry, and.capital, and allowed yourself interest,
the residue, if any, is profit. That depends upon the nature of the soil with which ou
have been dealing. But nothing of that sort can be predicated of the free-swimmiuo-
fish. They are here to-day and there to-morrow; they have no habitat; they are
nobody's property, and nobody can grant them.

I have dealt with this subject as I said 'e were to deal with it; not to depreciate it
unreasonably, but to analyze it, and try to find out how we' are to measure it. And
having analyzed it in this way-which I am sure is subject to no objection, unless I
carry it to an extreme-the methiods which 1 have uscd in themselves are subject to no
objection; it cannot be strange to your Honours that the people of the United States
said, through their Government, that in securing fron Great Britain lier withdrawal of
this claim of exclusion from these three miles, We did it, not for the commercial or
intrinsic value of the right, so much as because of the peace and freedomi from irritation
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which it secured to us. And that leads me to say what, perhaps, I should have other-
wise forgotten, that in estimating the value to the people of the United States of the
right to pursue their fisheries close to the shore in certain regions, you are not to
estimate what we have gained in peace, in security from irritation, fromn seizures, and
from pursuit. Those arc the acts and operations ot the opposite party. It is the value
of the right to fish there alone that you are to consider. Why, if you pay to an organ-
grinder a shilling to go out of your street vhen there is sickness in your house, it does not
follow that his music vas worth that price. Nobody would think of considerinig that a
test of the value of his music, if a third person was appointed to determine what it was.
So, here; what we were willing to do to get rid of a nuisance, of irritation, of dangers of
war, of honest mistakes, and opportunities for pretended mistakes*.-what we were willing
to pay for ail that is no proof of the price at which we set the mere liberty of being
there peacefully and in the exercise of a right.

The people of the United States can never look upon this exclusion, under the
Treaty of 1818, as anything more than a voluntary surrender on their part for a Treaty
purpose, over a certain limited region, of what they believed to be their right-their
right by virtue, as I had the honour to say to this tribunal yesterday. of the grants in
the Charters of Massachusetts and the other New England Provinces, of an unlimited
right to fish over all this region-a right which we won by our own blood and valour; the
whole privilege being contested between the French and English, all of which might
have become French, I do not think I am going too far in saying, had it not been for
the prowess and determination of New England. I reminded your Honours yesterday
of instances in which we had contributed to force out the French from this country, to
make it British, to make the seas British seas, and the fisheries British fisheries, in trust
for the Crown and for ourselves. I may add one case, more interesting and bearing
directly upon this Province, and that is, the final expulsion of the French, vhich was
carried out at Grand Pré and its neighbourhood ; and 'whatever of reproach may be cast
upon those who did it by the harp of the poet, or the pen of the philanthropist, I cannot
but·remember that that reproach must be borne mainly by my own Massachusetts. For
it was Massachusetts troops and Massachusetts ships, under a Massachusetts commander,
that forced those people away from their shores. But the historian will not forget that,
whatever may have been the right or the wrong of that proceeding, its result was that
it put an end for ever to the machinations of the French with the Indians against the
peace and security of this Province, and the Province of Cape Breton, and left them and
their appurtenances wholly and entirely British.

Your Honours vill be glad to know that I am now going to take up the last point
of importance in our case, and that is, the value of the free trade which this Treaty has
given to all the people of the Provinces. Recollect what that value is. It is true that
in 1871, w'hen we made this Treaty, our duties were 2 dollars a barrel on mackerel
and I dollar a barrel on herring ; but our right was to make these duties whatever
we pleased-absolute exclusion if 2 dollars and 1 dollar did not exclude. We had
a right to legislate with a simple view to our own interests in that matter, and neither
the Crown nor the Dominion could be heard on the floor of Congress. But we have
bound our hands, we have pledged ourselves that we will put no duties on any of their
fish of any kind-fresh or cured, salted or otherwise-or their fish-oil. They may, so
long as the Treaty lasts, he imported into any part of the United States vithout any
incumbrance or duty whatever. Now, that the United States is the chief market for
the mackerel of these Provinces I suppose it cannot be necessary for me to refer-to any
evidence to remind your Honours. We have had before. us the merchants who deal
most largely in Prince Edward Island, Mr. Hall and Mr. Myrick, and we have had two
or three or more merchants of Halifax, who did not come here for the purpose of
testifying against their own country and in favour of the United States; and from al
this evidence it appears conclusively that,, with the exception of some inferior mackerel,
ill-pressed or ill-cured, and «inot much the worse for heat, that May be sent to the West
Indies to be consumed by slaves, the entire product goes to the United States. There
is no market for it in Canada proper; and the merchants here, the dealers in. fish, lie
awaiting the telegraphic signal from Boston or «New York to send there whatever
of best mackerel there is, vow that they are frec from duty, which is saved to them. I
therefore think I may safely pass over the testimony introduced to prove that the United
States is the great market. Some statistics were prepared to show that a duty of
2 dollars a barrel was prohibitory. In my view, it is quite immaterial. I cannot sec .how
it is material, because, having the power to lay any duties we pleased, we have agreed
te lay none; and the benetit to Great Britain, to these Provinces, and to this Dominion,
is the obtaining of a pledge not to put on any duty, high or low, from a people who had
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the riglit to exclude the fish utterly, orto make their utter exclusion or their admission
dependent upon our sense of our own interests from day to day. Why, until recently,
the Corn Laws of England were based upon this principle, that they should exclude all
foreign corn (as it is called in old mother English), all foreign "wheat," so long as
England could supply the market, and vhenever England failed to fully supply the
market, then the foreign corn vas gradually lot in according as the market price rose.
We might do that; we might do what ve pleased; but we have tied our hands and
agreed to do nothing.

The evidence presented by my learned friend Judge Foster, and by my learned
friend Mr. Trescot, to show that 2 dollars a barrel was prohibitory, on the testimony
of these gentlemen from Prince Edward Island, and from the leading dealers in Province-
town and in Gloucester, was certainly abundantly sufficient. I think those gentlemen
from Prince Edward Island said that if those duties were reimposed they should retire
from the business. Mr. James H. Myrick (p. 432) in answer to the question "I under-
stand you to say that if the duty on mackerel was reimposed in the United States your
firm would, except for a small portion of the season, give up the mackerel business and
turn to something else ?".said, " That is my opinion, decidedly."

Mr. Isaac C. Hall (p. 485) says:-

" Q. Now, you take No. 3 mackerel, what would be the effect of a duty of 2 dollars a barrel in
the United States' markets ?-A. We could not catch them and ship thema there unless there was a
great scarcity there, as happens this season.

"Q. Practically vhat would become of your business of catching mackerel if the duty of 2 dollars
a barrel were reimposed ?-A. Well, when a man runs his head against a post he must get around the
best way he can.

" Q. You are satisfied you could not add the duty to the price of the mackerel in the United
States' market ?-A. No, it can't be done."

Then Mr. Pew, of Gloucester, testifies to the same effect; but I suppose there can
be no doubt, under this weight of testimony, that the money charge against Great Britain
is for the privilege of exemption from prohibitory duties, whatever may be prohibitory,
whether it be 2 doilars or more.

Now, how was it, with this plain fact in view, that the learned counsel for the
Crown were able to produce so many vitnesses, and to consume so much time, in
showing that they did not, after all, lose much by 2 dollars a barrel duty ? Why, my
learned friends who have preceded me have exposed that very happily. 1 fear if I were
to say anything I should only detract from the force of their argument; but I think it
is fair to say that it will rest on our minds, after we have adjourned and separated, as a
most extraordinary proceeding, that so many men were found in various parts of the
island, and from some parts of the niainland, who came up here and said that the fact
that they paid a duty of 2 dollars on a barrel of mackerel before they sold it in the
States, which is their only market, did not make any difference to them. They said it
did not make any difference. They did not say it made little difference, but they said
it did not make any. Now, if they iad said: " We can catch the fish so much cheaper
because this is our home; we can catch them so much cheaper because we catch theni in
cheap vessels, and with cheap materials, close by where we live, that we can afford to
undersell, to some extent, the American fishermen; and therefore the 2 dollars a barrel is
not all to be counted to our debit," that would be intelligible. But these fishermen sud-
denly, by the magic wand of my learned friend the Premier of the island, and my learned
friend who represents (I do not know in how high a position) the Province of New Bruns-
wick, were all turned into political economists. "Well, my friend," says the learned
counsel for Prince Edward Island, with that enticing smile which would have drawn an
affirmative answer from the flintiest heart--"My dear friend ! about this 2 dollars a barrel
duty-does not that affect your profit in selling in Boston?" "No," says the ready
witness. "And why not 1" " Why, because the consumer pays the duty." Then the next
witness, under perhaps the sterner, but still equally effective discipline of the counsel
from New Brunswick, has the question put to him, and lie says "No;" and when he is
asked how this phenomenon. is to be accounted for, lie says too that "tthe consumer pays
the duty; " until, at last, it became almost tedious to hear man after man, having learnt
by heart this cantalina "the consumer pays the duty," perfectly satisfied in their own
minds that they had spoken the exact truth, say that it did flot make any difference.
*What school of politicians, what course of public lectures, what course of political
speaking, vhat course of newspaper writing, may have led to that general belief, or at
least expectation, of those fishermen who came here as political economists, of course it
is not for me to say. But I have observcd one thing, that even with my limited know-
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ledge of political economy, and under even My cross-examination, not one of those
witnesses could explain what he meant by the phrase, "The consumer pays the
duty;" nor could he answer one question that went to test the truth of the maxim,
"Suppose the duty had been 5 dollars a barrel; would it have been true that the
consumer paid the duty, and that it would not disturb you at ail ?" Well, they
did not know but that, in that -case, it might be a little different. "But the
principle wvould be the same ?" No, they did not know how that would be. "Will
the demand continue at that price ?" That they did not know, but they assumed
it would. The truth was, as the Court miust have seen, that they were simple, honest
men, who had a certain phrase which they had learned by heart, which they used without
any evil intent, which they supposed to be true, and which, to their minds, cleared the
matter all up. They seemed to think there was a certain law-they did not know what-
a law of nations, a law of political economy, by which. it came to pass that, whenever
they brought a barrel of mackerel to Boston to sell, the purchaser went kindly to the
Custom-house and paid the duties, and then, having paid the duties, was prepared to
deal with the owners of the fish on the sane terms as if he had not done so, buy the ish,
and pay them just what he would pay an American; and by some law, some inexorable
law, the duties were paid by this man; and the duties having been paid by him, the
owners might go into the market to sell as low as anybody else. I think the question
was not put, but it might have been put to them : "Suppose the duty, instead of being
laid by the United States, had been laid by the Provinces. Suppose the Dominion, for
some reason or other, had laid a tax of 2 dollars a barrel on the exportation of fish to
the United States ?". where would this political economist from Gaspe and from Shediac
have been ther ? Why, certainly he would have had to pay his 2 dollars a barrel
before his fish left the Provinces, and he would have landed in Boston with his barrel of
mackerel, so far as the duties went, 2 dollars behind the American fisherman.

I suppose it to be the case, that the British subject can catch his fish and get them
to Boston cheaper than the American can. We have better vessels, we pay higher
wages, we must have larger, stronger vessels, to come here and go back, to and fro;
we cannot fish in boats; they can catch cheaper; and therefore, it is true that in fair,
open competition, they have an advantage. I give them that credit on this calculation,
and I hope your Honours will remember it when you come to consider what they have
gained by the right to introduce their 'fish on free and equal terms with us. They are
persons who can catch cheaper and bring cheaper than our own people. However,
wNithout reasoning the matter out finely, we must come to this result: that if the
Americans can supply the market at the rate of 12 dollers a barrel, and make a
reasonable profit, and the Canadian can furnish his fish at the rate of 11 dellars and
make a reasonable profit, and has 2 dollars duty to pay, he is 1 dollar behind, and so on
This is an illustration. It must ordinarily be so. And the only time when it can be
otherwise, is when the American supply fails, and fish become very scarce. I an sure
that when I began the investigation of this case, I should have thought that it was in
the main true, that, as fish became scarce on the American coast, and fron the American
fishermen in the bay everywhere, the British fishermen coming in there could, perhaps,
afford. to pay the duty and still sell. But such is not the result. The figures have
shown it. That has been proved. The difficulty is, that mackerel is fnot a necessity.
It is not British mackerel against American mackerel, but it is British salted mackerel
against every eatable thing in nature that a man will' take to, rather than pay very
high prices. And it is true that fresh fish are more valuable and more desirable than
salt fish ; that fresh fish are increasing in number ; that they are brought into market
in quantities, 10, 20, 100 per cent. larger than they ever were before, and that the
value of the salted mackerel is steadily and uniformly decreasing.

They brought men here also, who stated, under the same influence, that they would
rather see the duties restored, and have the three-mile fishery exclusively to themselves,
than to have what they now have. But I observed that the question was always put
to them in one form: "Would you rather have the 2 dollar duty restored?' The
question was never asked them : " Would you rather go back to the state of things when
the United States could put what duty upon your fish they might sec fit, and preserve
your monopoly of the three miles? " No man would have answered that question in the
affirmative. I venture to say, may it please this learned tribunal, that nô man of decent
intelligence and fair honesty could have answ'ered any such question affirmatively. And
those vho said they would rather go back to the same state of things testified under a
great deal of bias ; they testified under a very strong interest on a subject right under their
eyes, vhich they felt daily, and which they may have been made to feel by the urgency of
others. They did not suffer at all. It was not they who suffered from the attempt to



exclude us. It was amusement to them, though it might have been death to some of
us; and they irmagined that if they did hot have the duty to pay, which they all based
their answer upon, of course they would rather go back to free trade and exclusion, for
in their minds it amounted to that. They had not the duty to pay, aIthough one was
laid, and of course, vitI no duty to pay, they would rather go back to that old state of
things, and have the exclusive right to fish within three miles. I think that illusion may
be safely predicated of nearly all the witnesses brought upon the opposite side, by the
counsel for the Crown.

A good deal of time was taken up on each side in presenting extracts from the
speeches of politicians and parliamentarians, and men in Congress, as to what was the
real value of free trade in fish, and the real value of the right to fish within three miles.
Some extracts were read by the learned counsel for the Crown from speeches made by
certain membeis of the American Congress, who had a point to carry, and some argu-
ments, much stronger, were produced by us from members of the Dominion Government,
who also had a point to carry. I do not attach the very highest importance .to either of
them. I hope I am guilty of no disrespcct to the potentates and powers that be in
saying that, because I have always observed that men in public life who have points to
carry xill usually find arguments by which to carry them, and that their position is not
very different from that of counsel, not before this tribunal, but counsel in court, strictly
speaking, who have a point to maintain, and who have a verdict to get, because, woe to
the statesman whose argument results in a majority of negatives, because he and his whole
party, under the Dominion system, go out of power. It is not so with us. Our members
of Congress speak with less responsibility. They do not represent the Government in
the House, nor do they represent the Opposition in such a sense that they are bound to
take charge of the government the moment those in charge fail of retaining public
approval. Our politicians, even in Congress, are a kind of " free-swimming ish." They
are rather more like a horse in a pasture than like those horses that are carrying the old
family coach behind them. They feel more at liberty. When we consider that the
DominionParliamentarians speak under this great responsibility, and meet an opposition
face to face, who speak under equal responsibilities, when we consider that fact, and the
number of them, and the strength of their declarations, all to the effect that the
Provinces could not survive our duties any longer, and that in giving up to us the right
to ßsh within the three miles, much was not surrendered, I think your Honours, vithout
reading it al over, or comparing these arguments, argument for argument, may say at
once that whatever weight is to be attached to them, far more weight is to be attached
to the utterances of the British officers than to the few American politicians who may
have lifted up their voices on this subject in their irresponsible vay. Moreover-your
Honours cannot have forgotten it-the fishermen of Provincetown and Gloucester
remonstrated against this Treaty of 1871. They remonstrated against it as hostile to their
interests. Be it so. They were good judges of their interests. They stated that taking
off the duties would make the fish cheap. They thought so ; and they did not consider
that the right to fish (and they were fishermen, and knew their business) within the three
miles vas any compensation for that. And the remonstrance was made at the time, and
it was earnest. The men went to Washington to enforce it. .While men dealing in fish
remonstrated against this concession, the officers of the British Crown, :Who were
responsible, and whose constituents were fishermen and fish-owners, along a certain line
of the Provinces, were contending earnestly for the Treaty as beneficial, absolutely, to
the Provinces.

Well, it lias been said that they knew all the time that there was money to be paid.
They knew no such thing. They knew there might or might not be money to be paid,
because this Tribunal does not sit here to determine only the quzantum that the United
States shall pay, but first and foremost to determine whether anything shall be paid, and
as to that these officers of the British Crown could not pass any judgment. It
certainly bas abundantly appeared in this case that the exportation of fish into the
United States, and the value of the fish here, has risen and fallen steadily, and almoàt
uniformly with the right of free trade, or the obligation tolpay the duty. From
1854 to 1866, when there was free trade in fish, and we had. the right to fish
where we pleased, and they had free trade, and sent their fish to the Americair
markets, immediately their mackerel fishery increased in value. Their boat-fishing,
instead of being a. matter of daily. supply for the neighbourhood, developed into a
large business. The boats wyere owned by merchants, large quantities were shipped
from them, and the business increased twofold, threefold, tenfold, as one of their
own witnesses has stated, stimulated by the free American markets. I am reminded
that the witness said it had increased an hundredfold. Your honours will perceive m-y
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moderation in all things. The witness to vhom I refer is the fellow-citizen of our friend
the Premier of the Island, Mr. John F. Campion, and I think lie recognized iim imme-
diately upon his appearance on the stand.

" Q. You say tlnt the number of boats and men engaged in the shore fishery have increased; has
the catch increased to any appreciable extent ?--A. It has increased in the samte ratio as the boats.

"Q. In quite the sane ratio ?-A. Yes.
"Q. To what extent did you say the number of boats had increased-100 pet cent ?-A. I would

say that this has been the case within the last ten years."

" One hundred per cent.," says Mr. Campion, from Prince Edward Island. He
says this increase has taken place within the last ten years, but lie does not undertake to
define how far that increase began before 1866, whether it continued in the interval
between 1866 and 1871, and how far it was resumed afterwards. But we find that five
years after the conclusion of the Washington Treaty, the boat-fishing lad increased 100
per cent., and we know that it is the freedomi of trade in fish that lias made the boat-
fishing of those islands, that lias brouglit about their increase in size, which every witness
lias testified to who lias been asked the question. I do not know whether my learned
friends have asked the question or not, but ve have asked it; and ithaving been testified
to by two residents there, Mr. Hall and Mr. Myrick, and the Government of Great
Britain having had ten days allowed them to bring rebutting testimony, brought none,
we may, therefore, consider that matter as settled, that their growth lias been largely in
boat-fishing, in the number of boats, the number of men employed, the quantity of the
catch, and the amount of capital invested, and that an examination will show that it is
to the freedom of trade in fish that they owe it entirely.

I will read a few words to your Honours froin Mr. Hall's testimony, who bas very
large experience, living, or if not living doing business, on the northern part of the bend
of Prince Edward Island:-

"Q. The boat fisheries of Prince Edward Island have increased and flourished very much for the
last few years ?-A. Yes, very much. They have good reasons for it.

"Q. What reasons ?-A. A better class of fshermen. When we first started business we had, of
course, to work with green hands. Like every other business, it has to be learned, and men have to be
prepared for it. Then when the duties were put on the best fishermen left us and went aboard
American vessels. They could ship from the island or go ta Gloucester and get good vessels and have
their fisli go into the United States and sell for their whole value. We had no market and had inferior
men. Now, since we have a free market, these men have been coming back. The character of the
men and their ability to fish have increased very much. So much so that I bonestly think you can
calculate the catch of the same number of men now at 25 or 33 per cent. more than it was formerly.

" Q. To what do you attribute this greater supply of boat fishermen and better quality ?-A. These
men find they can fish here. This is their home in many cases. A. great many get boats and fmnd they
eau do very well here now fishing, and they stock at home and fish fron the shore.

" Q. Now, if the island were cut off fron the United States' market what would become of this
boat-fishing, and what would become of the fishermen ?-A. Well, these fishermen would probably go
back to their old business. I would not want to fish if I had ta pay the duty on mackereL"-American
Evidence, p. 483.

Then we have the testimony of Mr. James R. MeLean, of Souris, Prince Edward
Island, called by the other side, and coming from the strongest point in favour of com-
pensation, that is, the bend of the Island:-

" We had to pay 2 dollars a barrel duty on the mackerel we sent to the United States, and the
men %would not stay in the island vessels when they saw that the Americans were allowed to come and
fish side by side with the British vessels, and catch an equal share of fish; of course this was the result.
The fishermen consequently went on the American vessels; our best men did so, and some of the best
fishermen and smartest captains among the Americans are from Prince Edward Island and Nova
Scotia."

There bas been put into my hands what may be called an " account stated " on this
subject of the balance between what- is gained by the Provinces by the removal of the
duties, and what we gain by the extension of our riglit to fish. The principle on which
it is made up is most unfavourable to us; I do not think it is a sound one, but some
persons may. At all events, it is the most unfavourable to us.
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"'GREAT BRITAIN, TO UNITED STATES.
"Debtor- Dols. c.

"To saving of duties on fish and fish-oil for twelve years, averaged
from the returns of 1874, 1875, and 1876 from Appendix (O)... 4,340,700 00

"Creditor-
"By value of mackerel caught within three miles of coast for

twelve years, at'3 dol. 75 c. per barrel, allowing one-third to
have been taken within three miles of the shore, and assuming
the catch for each year as equal to that given in the Port
Mulgrave returns for 1874 (63,0781 bbls.) ... ... ... 946,177 50

"Balance due United.States ... ... . 3,394,522 50"

We vere obliged to take Port Mulgrave returns for the year 1874, because, as your
Honours will recollect, nothing could extract the returns for 1875 and 1876 from the
hands of the British counsel. No words of advice, no supplication, no bended knees,
nothing could get from them those returns, so favourable to the United States, and we
took the returns of 1874.

But, supposing it to be true that the exporter does not pay ail the duties-of course
nobody believes that he pays nothing; but, give him the fairest possible chance, sup-
posing he pays one quarter, and the consumer pays three-quarters, the result then.is,
that:against the 946,177 dol. 50 c. credited to Great Britain, we put one-quarter ofthe
-United States' duties remitted, 1,085,175 dollars, and it leaves a balance a 138,997 dol;
50 c. in favour of the United States.

So that, bringing this matter as far as statistics can bring it, getting the value ..of
the fish in Prince Edward Island, irrespective of the labour put upon.it afterwards,
assuniing one-third of the fish to be cauglit within the three miles, and to be.of equal
value with those caught outside, which certainly is not true ; and, supposing that, of the
duty of 2 dollars a barre], only one-quarter is paid by the exporter, still. the balance
remains in favour of the United States. If, gentlemen of the Commission, such is to, be
the mode of treating this subject, by taking values and balancing one against the other,
that is the result.

I do not suppose, myself, it is possible to arrive at any satisfactory.result by any
such close use of statisties, on the other side or on ours. But a few general principles, a
few general rules for our guidance, certainly are to be fonnd in ail. this testimony, and in
all this reasoniug. You have the United States able to put on what duties it pleased.
You have its actual duties at 2 dollars per barrel, substantially prohibitory. which every-
body said was prohibitory, except those dceply instructed political economists who came
here with the impression that some good friend paid the duties for them, to enable them
to get into market on equal terms with everybody else. That you have with certainty.
Against that, you have the most speculative opinion in the world, and that is as to the
value to us of a franchise or a faculty, or a privilege, or a liberty, to pursue the free-
swimming fish of the ocean a little further than we ordinarily pursue him, with every vessel
of ours coming into competition with fishermen from boats, who have every advantage
over us, and to ascertain the value of that franchise, privilege,.faculty, or whatever
you may call it, irrespective of ail the capital or industry that must be employed in its
exercise.

Will your Honours, before I take my seat, allow me to recapitulate, at the risk of
tediousness, so that there may finally be no misapprehension, the points upon which the
United States expects a favourable decision froin this Tribunal ? j mean, not .merely a
decision in favour of peace, which we ail hope for; but, technically, I mean a. decision of
this sort: that, having before you a matter of clear money, and of the absolute right. to
lay duties witlout restriction, and a duty always laid of 2 dollars a barrel, from which
the Dominion is now protected, and free admission to a market, wlhich is their only
market, you cannot find in the value of this faculty>or privilege-taken in its historic
view, taken with all its circumstances, its uncertainties, its expenses, the perils of exer-
cising it, and all-that you cannot find in that an amount of money value which equals
the money value which the Dominion certainly does receive.

Bringing it dovn, then, to a very few points, our position is this: We had, from the
beginning down to 1818, a right to fish all over this region, without any geographical
limitation; we held it as a common heritage with ail British subjects; we helped to
conquer it, to bring it into the possession of Great .Britain; we always .regarded it as
common. When we had the war of the Revolution, we put that and everything else at
stake. I concede it. The war did not destroy it. War never does. It is not the
declaration of var that transfers a city from you to your enemy ; it is the resuit of the
war. Ever war puts at stake 'the whole territory. During the vars the botidaries of
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the two nations are the Une of bayonets, and nothing more nor less. But when the war
ends, if it is a conquest, the conquered party has no territory to bound; he depends on
the will of the conqueror. If there is no conquest, and the Treaty is made upon the
principle of uti possidetis, then the Une of bayonets, when the var closed, is the boundary.
If peace is made upon a special arrangement, or on the principle'of in statu quo ante
bellum, then the Powers are restored to their old rights. The peace which followed our
revolution was upon the latter principle. There was no conquest-certainly none by
Great Britain over us, and peace vas made upon the principle in statu guo ante bellumn,
except that we arranged for convenience the boundary line a little different from what
it vas before the war. Everything else stood as it stood before, on the principle in statu
quo ante bellun. And so stood the fisheries, which were just as much our possession, our
property, and alvays had been, as anything else that we held. We held them under our
charters, and we held them by right to the last, and.-the Treaty was careful to say so,
as pointed ont by Lord Loughborough in the House of Lords, and by Lord North
in the House of Commons, who was the instrument in the hands of the King in
bringing about the unhappy war (no one, I think, considers it was " unhappy" 110w, on
either side). They said this Treaty does not concede the right to the Americans to fish
within three miles; it acknowledges it as an existing right, as one that they always had
and it makes the usage to f6sh by the Americans as the final proof, in all disputed ques-
tions of geography, political or natural. And so it rested, down to 1818. When the
Treaty of Ghent was made, in December, 1814, at the close of our war, the parties came
together. The Americans utterly refused to hear a word calling in question their right
in common to the fisheries, or of geographical limits. Mr. Adams had his famous con-
troversy with Earl Bathurst, in which that question was so fully argued, summarized in
one portion of Mr. Wheaton's work on international law, which lias been the study of
statesmen ever since, and still more fully, perhaps, in Mr. Adams' book, which has
been alluded to.

But, in 1818, when Great Britain was at peace with all the world, and when the
two nations stood face to face over this subject, Great Britain claiming largely, we did
not know what-fifty miles, sixty miles, unlimited King's chambers, when vessels were
arrested sixty miles from the shore, on the ground that they were in the King's chambers,
when they claimed that the Gulf of St. Lawrence was the King's chamber, where we
had no right to fish, when the three-mile lino was a new thing in international law ;
when each nation found it could not compel the other, and both were desirous of peace,
both had seen enough of fighting to desire that there should be no more fighting between
brethren, that they should not shed brothers' blood over any contestation in a mere
matter of money or interest, and not so much a matter of honour, of sentiment, as it
might have been at any moment, if any blood had been shed; then the two Great Powers
came to a compromise, and Great Britain agreed by implication that she would not
assert any claim of exclusion anywhere beyond the ordinary lines. Not a word was
said on that subject. She never surrendered those extreme claims in ternis, any more
than she abandoned in ternis the claim to board our ships, and take from them, at the
discretion of the commander, any man whom the officer thought spoke the English
tongue as an Englshm an, and not as an American. The latter claim was never abandoned
in ternis, although we fought a war upon it, but no one believed it would ever be attempted
again to be put in force. But, as to what was specifically done, it was a compromise. Great
Britain was not to exclude us from the Magdalen Islands, within the three-mile line, or
any geographical limit of the Magdalen Islands, or from Labrador, from Mount Joly
northward indefinitely, or from certain large portions of the coast of Newfoundland;
and, on the other hand, we agreed that England might exclude us-it *was a Treaty
agreement-during the continuance of the Treaty, from the rest of the Gulf of St.
Lawrence, within three miles of the shore. Unquestionably, as the letters of Mr. Gallatin
and Mr. Rush, who made the Treaty, show, we thought we had gained all that was of
value at that time. It was not until about the year 1830 that this great change in the
fisheries themselves came in; when they ceased to be exclusively cod fisheries, and
became mainly mackerel fisheries. Then the importance of landing upon the shores to
dry our nets and cure our fish was reduced to nothing-1 mean, practically nothing.
We put it in the Treaty of 1871, but it has never been proved that ve made any use of
that liberty or power since the Treaty.

The advent of the mackerel-one of those strange mutations which seem to govern
those mysterious creatures of the sea-the advent of the mackerel to this region, and to
Massachusetts Bay, put a new countenance upon all this matter. It undonbtedly gave
an advantage to the British side, and put us at once to somewhat of a disadvantage.
Then came the demand of the islanders, and of the people of the Dominion, and others,
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to carry into effect t]his exclusive system, to drive our fishermen off, not only frorn the
three-mile ine, as we understand it, but from the three-mile line as any captain of a
cruizer chose to understand it. Nobody knew what the three-mile 'line was. Was it
to be drawn from headland to headland ? They soe claimned.* They' m ade maps and
marked out a line, running the whole length of Prince Edward Island, within three miles
of which We must not go. They made other lines, so that the Bay of St. Lawrence,
instead of being an open bay, an international bay, for the use of al, vas cut up into
preserves for fish, for the sole use of the inhabitants of the Dominion, by these arbitrary
lines, drawn upon no international authority; and we never could know where we were,
whether we were liable to seizure or not; and we could not predict what decisions the
Courts might make agaiist us in case we were seized. It was a dangerous, a mdst,
unjust and unhappy state of things, the attempt to carry out the claim of exclusion at
ail, and nobody felt it more than Great Britain. She felt that it was, as one of the
captains of the Royal Navy said upon the stand the other day, immensely expensive to
Great Britain to keep up this armament and this watch along the coas by British slips,
and more particularly by the small Provincial cruizers. It was perilous to confide to
these men, the new-born officers of the Provincial .cruizers, the riglit to decide questions
of international law, questions of the construction of the Treaty, at their discretion, upon
the quarter-deck, with a deep interest te secure what they were in search of, that is
vessels that could be seized. Then there was a guard of police to bhe maintained along
the shore, and information to be conveyed from point to point. The result was irritation,
collison, honest difference of opinion; the American fishermen saying, "I am more than
three miles from that coast, I know," and the British.Commander saying, with perhaps
equal honesty, " You are less," and neither able to determine it, and the vessel is seized
and carried into port, and nobody ever can determine where that vessel was when she
was seized. And then we had pretty -burdensome duties laid upon ns by the Legislatures
of these Provinces. The burden of proof >was thrown upon every ship to prove that she
was not subject to conviction, and she was liable to threefold costs if she failed; she
could not litigate the question vithout bonds for costs, and it seems to have been left
to the discretion of the captor when he should bring his captured ship into port, until
we hear at last a Judge in one of the Provinces calling for an explanation why it was
that an American :ship, unjustly seized and discharged by him, had not been brought
before him for months, until the voyage -was destroyed, the men scattered, the cargo
ruined, and the vessel greatly deteriorated, and no, answer vas given, nor did their
majesties, the commanders of the cutters, think it necessary to give any, and I do not
suppose it was. The whole subject became a matter of most serions diplomatic corres-
pondence, and, as I had the honour to suggest (and it was too painful a suggestion to
repeat), a very little change in the line of a shot might have brought these two nations
into war, because, when passion is roused, when pride is hurt, when sympathies are
excited, it is hard to keep peace between even the best Governments and most highly
educated peoples. They feel the point of honour, they feel the sentiment, that the flag has
been insulted, that blood has been shed. The whole subject became too perilous te
allow it to stand any longer. Great Britain wvas also led into difficulties with her
Provinces, by reason of their efforts to make, the most of their three-mile exclusion, to
which she was utterly indifferent. The Provinces saw fit to make their lines as they
pleased, and when they could not bring their great capes or headlands of the bays near
enough together to exclude us, then they increased the line of separation, which
the law established. If " the mountain would not go to Mahomet, Mahomet must go to
the mountain." If the bay persisted in being more than six miles wide, then the
provincials met it by a Statute that it would do if it was ten miles wide ; and they were
telegraphed instantly from England, " That will not do, you must not treat the American
people in that way. Go back to your six-mile lino," and they obeyed at once. Then
they attempted to reconcile the whole -matter by the aid of a suggestion from Great
Britain to give us licences to fish ivithin the three miles upon a nominal rent. " They
have always fished there,' she said. "We cánnot have peace unless they do. We
have tried to exclude them, and it is in vain. We must give up this exclusion; but ve
do not want to give it up and surrender it for nothing. We do not care for their money,
but let them pay us a nominal licence fee as a recognition of our riglit to exclude."
Very well; tbey put the fee at 50 cents a ton, and many Americans paid it; not, they said,
because they considered the right to fish further than they had fished to be worth that.
amoint, but peace was worth it, security was wvorth it. To escape the claws of the cutters
and local police, to avoid the uncertainty of a conflict of judicial opinions, such as I have
had the honour to lay before you, they did pay, to some extent, tho charge for the licence.

Then, as I have said, in that unaccountable and unaccounted-for manner, the.licence
[280] 2 R 2
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fee was increased from 50 cents to a dollar a ton, and from a dollar a ton to 2 dollars
a ton, vith the certain knowledge that as only a portion had paid the 50 cents, and a
much smaller portion had paid the I dollar, probably noue w'ould pay the 2 dollars,
and so substantially it turned out. Now, why did they do it ? I do not know; as I
said before. I charge nothing upon then. i only kiow the result was, that we could
not afford to pay the licence. It was no longer what the British Government intrnded
it should be, a licence fee of a merely nominal sum, as an acknowledgment of the right,
but it put us, unlicensed, entirely in their power. Then they let loose upon us their
cutters, and their marine police. Well, the two nations saw it would not do, that the
thing must he given up, and we came first to the Treaty of 1R54, and for twelve years
we had the free scope of ail these shores to fish where we liked, and there was peace,
and certainly the Dominion people had free trade, and there was a profit to them, and I
hope profit to us; and then we terminatcd that Treaty, because we thought it operated
unequally against us. *We got very little from the extended right to fish, while they
got almost everything from the extended free trade. Thon came back the old difilculties
again. We returned to our duties, 2 dollars a barrel on mackerel, and I dollar a
barrel on herring, and they returned to tlieir system of exclusion, and their cutters, and
their police, and their arrests, and their trials. It became more and more manifest that
they could not use their inshore fisheries by their boats to profit, and we could not use them
by our vessels to profit, and ail things working together, also the great difficulty that lay
between us and Great Britain with reference to the " Alabama " cases, led to this great
triumph, gentlemen, because, I do no' care which party got the best of it at this or that
point, it vas a triumph of humanity. .It was a triumph of the doctrine of peace over
the doctrines of war. It was a substi ution of a tribunal like this for what is absurdly
called the "arbitration of war."

And now, gentlemen, that being the history of the proceedings, we have laid before.
yon, on behalf of the United States, the evidence of what Great Britain has gained in
money value by our tying our bands from laying any duties whatever, and she has laid
before you the benefits she thinks we have gained by the right to extend our fisheries
along certain islands and coasts, and you are to determine whether the latter exceeds the
former. Great Britain, I suppose, stimulated solcly by the Dominion, called for a money
equivalent, and we have agreed to submit that question, therefore we have nothing
further to say against it. We stand ready to pay it if you find it, and I hope with as
little remark, with as little objection, as Great Britain paid the debt which vas cast upon
her by another tribunal. The opinion of counsel, sitting here for seventy days in con-
ducting the trial, and in making an argument on the side of his own country, is extremely
liable to be biassed, and I therefore do not think that my opinion upon the subject ought
to be laid before this tribunal as evidence, or as possessing any kind of authority. I
came here with a belief much more favourable to the English cause-1 mean, as to what
amount, if any, Great Britain should receive-from that with which I leave the case.
The state of things that was developed was a surprise to many ; the small value of the
extension of the geographical line of fishing to our vessels-I mean, to vessels such as we
have to use-to the people of the United States, and the certain value that attaches to
the Provinces in gettin g rid of duties, bas given this subject an entirely new aspect, and
bas brought my mind very decidedly to a certain opinion; and I am not instructed by
my Government to present any case that I do not believe in, or to ask anything that we
do not think is perfectly right, and the counsel for the United States are of one opinion,
that when we ask this Commission to decide that there is no balance due to Great
Britain, in our judgment, whatever that judgment may be worth, it is what justice
requires the Commission should do.

I have finished wlhat is my argument, within the time vhich I intended last night;
but, Mr. President and gentlemen, I cannot take leave of this occasion, and within afew
days; as I must, of this tribunal, without a word more.. We have been fortunate, as I
have had the pleasure to say already, in ail our circumstances. A vulgar and prejudiced
mind might say that the Americans came down into the enemy's camp to try their case.
Why, gentlemen, it could not have been tried more frec from outside influence in favour
of Great Britain had it been tried in Switzerland or in Germany. This city and aIl its
neighbourhood opened their arms, their hearts, to the Americans, and they have not, to
our knowledge, uttered a word which could have any effect against the free, and full,
and fair decision of our case. We have had the utmost freedom. We have felt the
utnost kindliness everywhere. The counsel on the other side have met us with« a
cnrdiality w'hich has begun friendships that, I trust, will continue to the last. I can
say, in respect to my associates iin this case (leaving myself out), that America lias
no cause to complain that her case has not been thoronghly investigated by her
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Agent and counsel and fully and with. great ability presented to the Court; and*l
am certain that Great Britain and the Dominion, represented here by an Agent from the
Foreign Office, devoted to the work before him, assisted by the constant presence of a
niember of the Dominion Government largely acquainted with this whole subject, and
with five counsel, one from each Province of the Dominion, all capable, all indefatigable,
with knowledge and skill, cannot complain that they have not.been fully and ably repre-
sented. But, after all, the decision, the result, depends upon you three gentlemen, who
have undertaken, two of you at' the request. of your respective countries, and his
Excellency at the request of both countries, to decide this question between us.

It has been said, I have heard it, that your decision will be made upon some general
notion of what, on the whole, would be best for the interests of the two countries, without
much reference to the evidence or to the reasoning. Mr. President and gentlemen, we
repudiate any such aspersion upon the character of the Court. We kiiov, and we say it
in advance, not that we hope this tribunal will proceed judicially, and decide in
accordance with the evidence and the weight of reasoning, but we cannot allow our-
selves to doubt it. We may venture to congratulate your Honours and- your Excel-

lency in advance, that wlen this decision shall havq gone out, whether it give pleasure
or pain to the one side or the other, the question ivill have been decided upon those

principles vhich it is manifest the Treaty determined it should be decided upon, not
from some local or national view of policy for tie present or future, not for the sake of
what some persons hope may by-and-by result in something better. than the present
Treaty, but that you' will have confined yourselves to exactly what the Treaty asks and

empovers you to do, to. determine what is. nov the pecuniary result of the contrasted
Articles of the Treaty. On such a determination of the controversy, vhatever may
hereafter follow from it, each of your Honours will know that you have been governed

by principle, and by that strict rule of conduct whicli alone can give a man peace
at the last.

No. VII.,

FINAI ARGUMENTS ON BEHAMF OF HER BRITANNIC MAJESTY, BY THE HON.

MR. WEITEWAY, Q.O.

Thursday, November 15, 1877.

The Conference met.
Mr. Whiteway addressed the Commission as follows:-

.May-it please your Excellency and yourH-Ionours-
The duty devolves u1pon me in taking my part in closing this case, which lias now

engaged your rnost earnest attention for a period of over five months,. of addressing you,
first, on behalf of Her Majesty's Government, and in the discharge of that duty it bas
not been assigned to me, nor. is it incumbent upon me, to refer to the various .Treaties
which, from time to time, have existed between Great Britain and the United States
relating -to those important fisheries which are the subject under consideration. I
apprehend that it is of little import, in respect to this case, vhether the Reciprocity
Treaty abrogated the Treaty of 1818, as contended for by the learned counsel on the
opposite side; relegating our position to the status existing under the Treaty of 1783;
or what efféct the war of 1812 had upon the then existing Treaties, These are questions
outside the matters now under discussion, and I shall not deal with them. It is sufficient
for me to take the Washington Treaty of 1871, wkich has been correctly termed " the
charter of you• authority," the bond under which you are acting, and make it the
foundation of my argument. No one who had the privilegeof. being present, and had
the opportunity of listening to the able exposition of my learued friend, the Honourable
Mr. Foster, the racy, humorous, and slashaing speech of my friend Mr. Trescot, and the
classical and philosophical composition· of my friend Mry Dana, could fail to admit that
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the United States had been represented by able, and efficient men, possessing al the
ability and earnestness which could possibly be conceived to be' necessary in order that
tle case of the United States m'igllt be presented. before this Commission in the best
possible light; and I heartily believe that there is existing between the agents and the
counsel engaged in the conduct of this most important cause, an unanimous desire and
an earnest zeal that justice may be meted out, and that your verdict may be such as will
be satisfactory to each High. Contracting Power, and have a material and lasting effect
in the promotion of peace and harmony between Her Majesty's subjects on the one part,
and the citizens of the United States on the other. Reviewing, however, the speeches of
the learned gentlemen to whom I have referred, it appears to me that there has been a
vast deal of irrelevant matter introduced ; and that the real issues involved have beeG,
in a manner, ignored and cast into the shade. Substantially no defence has been offered
on behalf of the United States vhich materially affects the issue-is. there a claim of
Great Britain or not It seems generally admitted that there is a right to receive
something, and that the question for you now to decide is not as to whether any sun is
to be awarded to Great Britain, but vhat is the amount at which her claim shall be
assessed.

I now propose to discuss briefly the main issues involved, namely, the advantages
derived, respectively, by each of the Hiigh Contracting Parties under the Treaty of
Washington, and the value of those advantagës. The arguments which I desire to
advance in support of the claim of Her Majesty's Government, I may here observe, will
be confined entirely to that branci of the iiquiry which has-reference to Newfoundland;
and I shall limit my observations to a consideration of such facts as have a direct
practical bearing on the substantial advantages for which compensation is claimed. It
has not been assigned to me to treat in any manner of the historie or diplomatie features
of the case; these subjects, as far as it may appear requisite, will be, I do not doubt;
ably and powerfully dealt with by my learned friends who will follow me on the British
side. By Articles XVIII, XIX, XXI, and XXII, it is provided as follows:

"Article XVIII. It is agreed by the liglh Contracting Parties that, in addition to the liberty
secured to the United States' fisiermen by the Convention between Great Britain and the United
States, signed at London on the 20th day of October, 1818, of taking, curing, and drying fish on certain
coasts of the British North American Colonies therein defined, the inhabitants of the United States
shall have, in commop with the subjects of Her Britannic Majesty, the liberty, for the term of years
ientioned in Article XXXIII of this Treaty, to take fish of every kind, except shell-fish, on the sea
coasts and shores, and in the bays, harbours, and creeks of the Provinces of Quebec, Nova Scotia, and
New Brunswick, and the Colony of Prince Edward Island, and of the several islands thereunto adjacent,
without being restricted to any distance from the shore, with permission to land upon the said coasts
and shores and islands, and also upon the Magdalen Islands, for the purpose of drying their nets and
curing their fish; provided that, in so doing, they do not interfere with the rights' of private property,
or with British fishermen, in the peaceable use of any part of the said coasts in their occupancy for the
same purpose.

" It is understood that the above-mentioned liberty applies solely to the sea fishery, and that the
salmon and shad fisheries, and all other fisheries in rivers and the mouths of rivers, are hereby reserved
exclusively for British fishermen.

" Art. XIX. It is agreed by the Iligh Contracting Parties that British subjects shall have, in
common with the citizens of the United States, the liberty, for the term of years mentioned in Article
XXXIII of this Treaty, to take fish of every kind, except shell-fish, an the eastern sea coasts and
shores of the United States north of the 39th parallel of north latitude, and on the shores of the
several islands thereunto adjacent, and in the bays, harbours, and -creeks of the said sea coasts and
shores of the United States, and of the said islands, without being restricted to any distance from. the
shore, with permission to land upon the said coasts of the 'United States and of the islands aforesaid,
for the purpose of drying their nets and curing their fish; povidd that, in so doing, they do not
interfere with the rights of private property, or with the fishermen of the United States, in the peaceable
use of any part of the said coasts in their occupancy for the same purpose.

"It is understood that the above-mentioned liberty applies solely, to the sea fishery, and that
salmon and shad fisheries, and all other fisheries in rivers and mouths of :rivers are hereby reserved
exclusively for fishermen of the United States.

" Art. XXI.. It is agreed that, for the tern af years mentioned in Article X=XIII of ths
Treaty,.fish-oil and fish af all kinds (except fish ai the iland lakes, and of the rivers falling into the m,
and except fish preserved in oil), being the produce of the fisheries of the United States, or of the
Dominion af Canada, or of Prince Edward Island, shall be admitted into each country, respectively,
free of duty.

" Art. XXII. Inasmuch as it is asserted by the Government of Her Britannic Majesty; that the
privileges accorded to the citizens of the United States under Article XVIII of this Treaty are of
greater value than those accorded by Articles XIX and XXI of this, Treaty to the subjects of Her
Britannic Majesty, and this assertion is not admitted by the Goverment of: the United States, it is
further agreed that Commissioners shall be appointed to determine, haviag regard to the privileges
accorded by the United States to the subjects of Her Britannic Majesty, as stated in Articles XIX and
XXI of this Treaty, the amount of any compensation which, in their opinion, ought to be paid by the
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Governnent of the United States to the Government of HerBritannie Majesty in retunx for the
privileges accorded to the citizens of the 'United States under Article XVIII of this Treaty; and that
any sum of money which the said Commissioners may so award shall be paid by the United States
Governument, in a gross sumn, within twelve mnonths after such award shall have been given."

It would be an unwarranted occupation.of the time of this Commission for me now
to revert to the interlocutory judgment which was delivered on the 6th September last,
by which it was decided that, "it is not within the competence of this tribunal to award
compensation for commercial intercourse between the two countries, nor for the
purchasing bait, ice, supplies, &c., &c., nor for the permission to transship cargoes in
British waters." I may safely leave it to the consideration of your Excellency and
your Honours to determine to what extent this decision shall weigh with you in arriving
at the; award which. will be given by you. Narrowed and limited, however, as the
subject. of -this investigation now is, as compared with whät we supposed it wonld be at
the outset, I must confess that I was fnot prepared for the summary disposal by my
learned friend Mr..Foster of the claim made on behalf of Newfoundland. As I understand
bis speech, lie asserts that that claim is presented, iiot for the privilege of fishing in the
territorial waters of that island, but for the privilege of enjoying commercial intercourse
with the people; and that the latter has been eliminated from this controversy by the
decision of the 6th September. Further, he says, that there has been no fishing by
United States' citizens in the waters of Newfoundland, except the catching of a small
quantity of halibut, and the "jigging of a few squid after dark." Were snch in .reality
the nature of the claim, it would be difficult to conceive how such could be seriously
preferred in an international inquiry of such importance; but surely my learned friend
must have neglected to peruse the case presented, and to attend to the evidence adduced
in support of it (whiich I cannot conceive him to have done), or he must have felt his inability
to meet that case and evidence with direct facts or arguments, and deemed it a wiser
course to keep the Claim conveniently in the background by dismissing it with a few
depreciatory remarks. Much testimony is, however, before you, proving that United
States' citizens have prosecuted what are to thiem most valuable fisheries in the insbore
waters of Newfoundland, to which evidence I shall presently draw your attention; but
even supposing there had been up to the present time no such fishing, I cannot conceive,
nor do I believe you will beof opinion, that Article XXII of the Treaty will admit .of
the construction that a claim for compensation should be ignored for a privilege
conferred upon the United States for a term of years, even if that privilege had not been
availed of for a portion of the time. . It does not follow but that, immediately your
award is given, the privilege would be exercised to the greatest possible extent for the
residue of the term, when we should be left utterly without remedy.

I propose then, first, to consider what has been conceded to the Jnited States as
concerns Newfoundland, and what is the value of that concession; and, secondly, what.
has been conceded by the United States to Newfoundland, and the value thereof.

The fisheries of Newfoundland are of historic celebrity, and have been. so since the
day when Cabot,.with his five vessels, steering north-west, on June 24th, 1497, caught
the fii-t glimpse of Terra Nova, and rejoicing in his success, named the high projecting
promontory which now bears the name of 'Bona Vista.". It is recorded that in. such
abundance were the codfilsh then seen,.that Sebastian Cabot called the country Baccalaos,
in allusion to the circumstance ; a name which which still designates an island upon the
eoast. Of that period which embi-aces the first century after the discovery of New-
foundlanid, we learn that by degrees there came to be attached to the codfisheries on the
banks and aroind the coast more and more importance; and that in 1578, according to
Hackluyt, no less than 400 vessels were annually engaged in their prosecution. From
that date until the Treaty of Utrecht, 1713, the French, alvays discerning the enormous
value of these fisheries, availed themselves of every opportunity and pretext for further.
and further acquisitions, and for securing a foothold in the island as a basis for fishing
operations. By that Treaty Great Britain was solemnly confirmed in the exclusive
sovereignty of the entire territory, but the French were recognized as having the right
of fishing concurrently with the English along certain portions of the shore, and in the
use of the shore for certain purposes connected with the fisheries..

It is néedless for me here to refer to the various Treaties respecting the fisheries
which have been from time to time concluded between Great Britain and the Uhited
States, and between Great Britain and France, since that date ; suffice it to say that,
prior to 1871, the United States enjoyed a liberty to fish between Quirpon and Cape
Ray on the west coast, and between Cape ýRay and ;the Rameau Islands on the south
coast. By the Treaty of Washington, of the Sth May, 1871, United States' citizens
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acquired:the right to'take fish of every kind between Rameau Islands. and Cape Race
on the south coast, and between Cape Race and the Quirpon Islands on the east coast,
comprising a large area of the most valuable inshore fisheries of th 0 world.

We find from the evidence that tliere has been a steady increase in the products or
the Newfoundland fisheries, from 590,460 quintals of codfish exported in 1805, to
1,609,724 quintals exported in 1874. Tliat the exports of herring have also- increased,
from 36,259 barrels in 1851, to 291,751 barrels in 1876, and-the value of exports of fish
and products of fish, from 4,466,925 dollars in 1851, to 8,511,710 dollars in 1874. These
figures afford proof of the enormous annual product of the British fisheries of Newfound-
land, almost the sole support and sustenance of about 160,000 people inhabiting every
harbour, inlet, and cove, along the coast. And this, be it remembered, is exclusive of
the fisli taken on the coast of that island, at St. Pierre and Miquelon, on. the doast of
Labrador, and on the Grand Bank and other Banks by the French and by the Americans,
as to the value of which we have no exact evidence before us; and it is also exclusive
of the large quantity of bait fishes exported from Newfoundland to supply, the French
at St. Pierre. This i-esult is the product of the labours of the Newfoundland fishermen,
taken wholly from waters within three miles of the shore, except, for :I wish to be
particularly correct, the trifling quantity of about 8,000 or 10,000 quintals of
codfish, which Mr. Kelligrew and Judge Bennett say may possibly be taken outside that
limit. I wish particularly to impress upon this Commission the.fact of the codfish
being so taken close inshore, becausé it has been repeatedly asserted, both in the Unitéd
States' answer and in the arguments of my learned frieùds on the othër .side, that the
codfishery is a deep-sca fishery, and not carried on within territorial waters. .Add to
this, then, the .large catch of fish. by the French vessels upon -the coast, and by the
French and United States' vessels upon the Banks, the former, according to.the statistices
handed in by Professor Hind, averaging for a period of eight years, .217 vessels.with
8,729 men; the latter forming a very large portioh of the entire fishing fleet.of the
United States, and some approximate idea may be arrited at of the great.wealth extracted
from the Newfoundland fisheries. It will no longer, therefore, be a matter of surprise
that this well-nained Eldorado should have excited the cupidity of the French and of
the United States.

The above includes the whole fishery of Newfoundland, Labrador, and the
Banks; it will be seen what proportion of it is exclusively taken within the inshore
limits thrown open to United States' citizens by the Treaty of Washington, by the state-
ments of Judge Bennett and Mr. Fraser, whose evidence will be found on pages 134 and
169, and who testify that it amounts, according to the statistical returns of the island,
to 6,000,000 dollars per annum, taken by 15,000 men, excepting as I before mentioned,
about 8,000 or 10,000 quintals, which may possibly be taken outside the three-mile limit,
and in some cases, as Judge Bennett tells us, the fish are caught .within hailing distance
of the fishermen's homes.

I have so far given concisely the progressive results of these fisheries in the past,
and their present aunual pràdnct, from which may be formed an estimate of their
probable yield in the tuture, and these annual results are derived from the evidence ôf
witnesses whose testimony is incontrovértible-which no attempt has been made to
assail. I would now draw attention to the evidence of scientists who have been
examined before this Commission. Professor Baird, called on the part of the lUnited
States, says that "he, with a Ibrce of experts, naturalists, and gentlemen interested in
the biology of fishes, has been engaged for five years in the prosecution 4of inquiries
into the condition of the fisheries, and that his principal object has been to ascertain what
natural, physical, or moral causes influenced fish." "I think," says he, " the cod at the
head of fish at the present day. There is no fish that furnishes food to so many people,
the production of which is of so.mucli importance, or which is applied to such a variety
of purposes. The commercial yield is very great, and its capture is:the main occupation
of a large portion of the inhabitants of the sea-coast region of the northern hemisphere."
As far as he can àscertain, "there is a partial migration of the cod-fish; the cod. is a
cold water fish; they change their situation in search of food, or in cousequence of the
variation of temperature, the percentage of salt in the water, or sone other cause; and
at the sonth of Cape Cod the fishery is largely off-shore; that is, the fish are off the
shore in the cooler waters in the summer, and as the temperature falls towards autumn,
they'come in and are taken'·within a few miles of the coast. Thé fish generally go
off-shore in the viuter, but on the south coast 'of Newfoundland they maintain their stay
inshore, or else corne in in large abundance ;' and the Professor refers to. the coast' of
Labrador and Newfoundland as specially favoured localities-as places inshore where,
anong ôthers the largest catches of cod are taken; and, sâys the Proféssor (page 478 of
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United States' evidence), '9it is certainly a notorious fact that herring are much more
·abundant on the coast of Newfoundland than they are. on the coast of the United States;
though whether the herring that are wanted on the United. States' coast could ·or could
not be had in the United States I cannot say, but I do think that herring are vastly
more abundant in Newfoundland and the Bay of Fundy than they are farther south."

Professor Hind, upon the same subject, says that he has given his attention especially
to ocean physics, the habits of fish, and has made a particular study of the action of the
Arctic current and the effect of the Gulf Stream for a number of years ; agrecing with
Professor Baird, lie gives the cod a primary position among fishes, and that it requires
water of low temperature. .It always secks the coldest water wherever ice is not present
(page 3, Appendix Q). He says also, "it is only where extreme cold water exists that
cod is found throughout the year; and upon the American coast it is only where the
Arctic curent strikes that cod is found through the year."

A close study of history and authentic fishery records'has enabled him to pronounce
with authority that there are certain localities where the cod-fisheries are inexhaustible,
as the Straits of Belle Isle, the Grand Bank of Ncwfoundland, and, to use the Professor's
words," that amazing fishing ground on the south coast of Newfoundland." " There is no
portion of the world," lie says, " where there is such an amazing supply of cod. It has been
sofor 300 years and upwards. Compared witlh European fisheries, the Newfoundland and
Labrador are far superior in everj respect." That the Newfoundland coast fishery is, on an
average, compared with the Norwegian fisheries, including the Lofoden Islands (which
Professàr Baird speaks of as being one of the most important and productive fishing
grounds), as five is to three, or where five quintals of fisli are taken at Newfoundland,
three are only taken on the coast of Norway, including the Lofoden Islands. He says
the bays and al along the coast of Newfoundland, and also part of the Grand Bank,
may be considered as the great spawning grounds of the cod, and the great cod-fishery of
the world; the conformation of the coast, the depth of water, the deep bays and inlets,
and the numerous islands surrounding Newfoundland, are peculiarly adapted to con-
stitute that coast " as the home of the cod-Zsh." (Hind, page 6, Appendix Q.)-"I think
there is no part of the world wherc, owing to the orographic features of the coast-line,
all the conditions of life for the cod are developed to such an extent as on the north-.east
coast of Newfoundland, the northern portion of the Grand Banks, and the southern part
of the island."

The diagram carefiully prepared by Professor Hind, showing the progress of the
Newfoundland fisheries from 1804 to 1876, is conclusive evidence of their continuously
increasing value and importance. I do not wish to delay the Commission by referring
to that most interesting evidence of Professor Hind, where he graphically describes the.
myriads of diatoms in the Arctic seas, and traces, link by link, the chain of connection
between the lowest minute feris of life, and the food of all fish inhabiting the cool
temperature of the Arctic current, including the invaluable cod-fish, following the course
of that current along the shores and banks of British North America, teeming with cod
and other cold water fishes; but let us proceed, and see what practical men-captains of
United States' Bankers-say upon the subject of the Bank Pishery. (Captain Molloy,
British Affidavits, page 50, No. 53)-" From my experience and observation, I am of
opinion that the Bank fislery off the coast of Newfoundland is capable of vast expansion
and development, towards which the privilege of baiting and refitting in the harbours
of Newfoundland is indispensable."

And Captain Joseph P. Deneef (British Affidavits, No. 52, page 50, Appendix G),
confirms this statement in every particular.

Thus the scientific researches and study of these learned professors, and the practical
experience of these United States'masters of vessels, combine to prove the vast source of
wealth now existing in the Newfoundland waters, and the probability, nay, almost
certainty, of there being still a richer mine of fishery-wealth as yet undeveloped. My
learned friend, Mr. Dana, admits the cod-fishery to be the great fishery of his country-
men, and, quoting the late Mr. Howe, he alleges the impossibility of its depletion. By
the Washington Treaty vast areas are thrown open to United States' fishermen to
prosecute the great fishery of their country.

I now come to the question of bait fishes, and the taking of them by Americans on
the coast of Newfoundland. It was attempted to b& shown by my learned friends on the
other side that salt bait is better and less expensive than fresh. In the establishment of
either of these positions a very short review of the evidence of their own witnesses will
show that they have utterly failed. Major Low, put forth as an important witness upon
this subject, 1ad been one year fishing in the Gulf, three years fitting vessels for the
fishery, two ears a warrior, then a town clerk in Gloucester, and now an official in the
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Tost-office. Such a variety of occupationsno donbt, gave him knowledge to speak with
authority! He produces from the books of Mr. Steele an account of a cod-fishing
voyage in the "Pharsalia," in 1875 (page 360, Appendix L), fishing vith fresh bait; and
another account of a vessel, the " Madame Roland » (page 363, ibid.), fishing with salt bait;
and because the result of the I Madame Roland's " voyage in 1873 realized more than
that of the " Pharsalia " in 1875, this, in the Major's opinion, is clear, conclusive evidence
that salt bait is botter than fresh. But did it never occur to him that the cod-fishery in
one year might be very prosperous, and in another unsuccessful ? That two vessels in
the same year might fish very near each other, even with the saie appliances, and that
one might be fortunate, the other not so. But the gallant Major then makes a great
discovery, that in the fresh bait voyage there are some damaged fisi, and he at once
jumps at the conclusion that it is because fresh bait is used. Here is the evidence in.
answer to my learned friend, Mr. Dana (page 362):-

"Q. Before you leave that, I want to ask you in reference to an item there-' damaged codfish?'
-A. 13,150 lbs. of damaged cod at 1 cent., 131 dol. 50 c.

"Q. Why should there be this damaged codfish ? What is the cause of it? [Here the gallant
Major desires to make a favourable impression, but he evidently does not desire to ruin our case
entirely, and he answers reluctantly.]-A. Well, I have my own opinion of the cause."

But he is presscd by my learned friend (and as if conscious of the crushing effect of
his purposed ansver, lie calmly surveys the Commission and replies)

"A. I believe the cause is going in so much for fresh bait."

(This in his opinion has settled that point.)
My learned friend, Mr. Dana, proceeds:-

"Q. How should that damage the codfish ?-A. My opinion is that the salters salted it with the
idea that they would not go in so much, and didn't put so much salt on it. When she went into port-so
much going into the warm water it heated."

But upon my cross-examination, however, he says, pages 394 and 395, ibid.

"Q. Now, look at the trip of the "Pharsalia," at which youwere looking just now ?-A. I have it
before me.

I Q. You see there is an item headed 'damaged fish at 1 cent a pound.' You see that ?-A. Yes.
"Q. *Will you find in the trip book, which you presented here, another case of a Grand Bank

fishing vessel fishing with fresh bait, where there has been any damaged fish for these three years, 1874
to 1876 ?-A. The schooner " Knight Templar " [reads items of outfit, among others an item showing
she was on a salt bait trip].

e Q. Then there is damaged fish on a salt bait trip ?-A. Yes.
<'Q. Now find another case on a fresh bait trip? [Witness refers to book].
"Q. I don't think you will find any. You see, fish may be damaged on board a salt bait· vessel

fishing on the Banks, as well as on a fresh bait trip ?-A. I see it.
"Q. Now, you find there are damaged fish as well with salt bait fishing as. with fresh?-

A. Ido find it.
"Q. And it is upon that one case of damaged. fish with fresh bait that you arrive at this con-

clusion ?-A. I could not account for it in any other way.
"BQ. But it is this one case that you dmaw the conclusion from ?-A. Yes.

Q. And you would lead the Commission to believe, then, that fish was liable to be damaged
because of vessels going in for fresh bait, because of this one vessel on this one cruise ?-A. No, I don't
now I have seen that other case.

• " Q. You withdraw what you said before ?-A. I withdraw as far as that is concerned."

The gallant Major has at last collapsed.
Mr. Atwood is also a great authority upon this point. He evidently belongs to the

old school, being 70 years of age. He had not fished on the Banks for five-and-
twenty years, his last voyage was November 1851, and he was really incapable of
expressing an opinion from experience, having never used fresh bait. He endeavoured
to lead you, gentlemen, to bellieve that it was the opinion of all vessel owners, and agents
of vessels in Provincetown, that the going in for fresh bait vas of no advantage, and
that they purposed to discontinue it. -He said that he hnd interviewed the agent of
every vessel in Provincetown, but upop cross-examination, it really appears, that out of
twenty-three or twenty-fouir agents of vessels he had held communication with four only
-Cook, Waugh, Paine, and Joseph (page 58, ibid.), and it would seem that Mr. Atwood
had certain theories, one of which is that salt bait is superior to fresh, and that he tried
to enforce bis opinion upon others as to this question of fresh bait. But, what say
practical witnesses, who have been called on the part of the United States and examined
by my learned friends upon this subject. Edward Stapleton has been using fresh bait,
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obtained on the coast of Newfoundland, for .the last three years-and carrying on the
Bank fishery-and says at page .12: " If a vessel alongside of you has fresh bait, you ar<
not going to catch your share of fish with salt bait." And at page 8:-

"Q. You consider salt bait superior to fresh bait, I believe ?-A. Oh, no, I think fresh bait il
the best.

"Q. You do admit, then, that fresh bait is the best ?-A. Oh, certainly, when other vessels on thc
Bank have it.

"Q. When codfish see fresh bait they prefer it to salt bait ?-A. Yes.
"Q.·Consequently you admit that it is of some advantage to you to be able to go to the coast of

Newfoundland, and get fresh bait ?-A. Oh. yes, certainly it is."

Mr. Francis M. Freeman also says at page 80:-

"Q. Is salt bait just as good as fresh ?-A. Fresh bait is the best.
"Q. Is it not more generally used?-A. When you can get it.
"Q. If you can it is much better than salt ?-A. Yes.
"Q. Practically, the saIt bait cannot compete with the fresh bait ?-A. No, it is not as good

as freb.
" Q. Don't the vessels that run over here from the United States and get bait at Nova Scotia use

fresh bait altogether ?-A. Yes, the Cape Ann vessels do.
"Q. Don't they from Gloucester as well ?-A. The Gloucester vessels use fresh bait altogether.
"Q. Then you consider salt bait preferrable ?-A. No, I never said so.
"Q. The fresh bait you consider preferable ?-A. Certainly.
"Q. But surely you don't mean to say that fresh bait is better than salt bait ?-A. Yes.
"Q. Do you mean to say that you con catch more fish with fresh bait ?-A. Always.
"Q. You can catch them faster ?-A. Yes.
"Q. You are certain of it ?-A. Yes."

Mr. Lewis, at page 90, says, in answer to the query

" Q. It has been stated before us that trawls require fresh bait. Ras that been your experience ?-
A. It is better to have fresh bait.

" Q. Witnesses have told us that with trawls the bait lies on the bottom, and if it is not fresh the
fish will not take it ?-A. They will not take it as well as fresh bait, but they will take it if they
cannot get anything else, and if they cannot get fresh bait."

Mr. Orne (at page 131, United States' evidence), makes the followingr statement:-

"Q. You left Gloucester with salt bait ?-A. No, I took enough fresh herring to bait my trawls
once; this was in 1870. If I remember right, I went to the Grand Bank for halibut. I did not get a
trip until after I had gone in for fresh bait."

Having thus referred to the opinions of some of the -witnesses examined on behalf
of the «United States, and there are others who testify to the same effect, I will now cal]
your attention to the evidence of those called on behalf of Her Majesty's Government.

Mr. John'Stapleton (page 229, British evidence), stated that "there is only a
certain season on the Grand Bank that the squid is there. When it is there they get it
there, but when they cannot they come inshore and get it. They either buy herring or
mackerel, or they catch squid. Whatever they can get by catchirg or buying, they put
in ice and then go back." And in answer to the query, "Why cannot they prosecute
the Bank fishery without this ? " he answered, "Well, the fish won't bite without
something."

" Q. Cannot they bring these from their own country ?-A. Yes, that is all -very true. It may
be that the first trip, when they went from home, they had bait. But that will last for only one or
two baitings. And if they cannot get bait on the Bank then they have to haul up anchor and get
inshore.

" Q. Well, it is necessary for them, then, to buy bait from you ?-A. Well, the salt bait will not
catch the fish while there is other bait there.

" Q. For trawling it is absolutely necessary to have fresh fish ?-A. Yes, if it was not necessary,
they would not corme."

Mr. William McDonald, at page 311, ibid., says

"Fresh bait is absolutely necessary to take !odfish. Bank fishing could not be successfully
carried on without it; American captains say they nave to get fresh bait or they can catch no fish.

"Q. How did you catch the cod ?-A. We caught them with trawls.
"Q. What kind of bait did you use ?-A. Fresh bait-herring.
"Q. Cannot you catch cod egually well with salt bait ?-A. No.
"Q. How do you know ?-A. I have tried it.
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" Q. Tell us the result of your experience ?-A. '1 have been on the Banks with nothing but
porgies for bait-we generally took a few barrels with us to start upon-and run-. out our trawls,
having the salt bait, and there appeared to be not one fish around, for we could not feel a bite or
get a fish. I have then ran to land, got herring and gone out to the same ground as near as possible, and
put out the trawls and had an abundance of fish, where previously with salt bait we got not a fish.
Even if you bait your hook with a piece of salt porgie, and put a small piece of fresh herring on the
point of the hook, you will have a fish on it.

" Q. Your evidence amounts to this, that fresh bait is absolutely necessary to catch codfish ?-A.
Most undoubtedly.

" Q. And without fresh bait Bank cod-fishing cannot be successfully carried on ?-A. I r.m quite
sure of it.

Q. You are quite sure of it ?-A. I am quite certain of it from practical experience. I have
tried it.

" Q. For how nany years ?-A. Four or five years. It is some time ago, but I believe, froin what
American captains say, that it is worse now. They have to get fresh bait or they cannot catch any fish,
they say.

"Q. If the American vessels were not allowed to enter Newfoundland, Nova Scotia, and Cape
Breton for fresh bait, they could not carry on the cod-fishery ?-A. No; it would be impossible. Any
man with common sense knows that. They mxight carry it on to a certain extent, but not successfully.

'Q. Have you ever conversed with American captains? Do you know whether that is their
opinion ?-A. Yes.

"Q. They have. so expressed themselves to you?-A. Yes, a number of times. There is not a
year goes by but what I talk with fifty of them.

" Q. That is the general opinion of those acquainted with the fisheries ?--A. Yes, it is the general
opinion.

" Q. Did yon ever hear a man hold a different opinion ?-A. I don't think I ever knew any man
who held a different opinion.

" Q. If -witnesses came here and told a different story, what would you say ?-A. I don't know
how they could."

Mr. William Ross, Collector of Customs in this city, says, at page 349:-

"I think for the successful prosecution of the cod-fishery fresh bait is absolutely necessary. I
should think a vessel using fresh bait would catch at least double the quantity of fish."

And, not to weary the Commission, I will merely add, that numerous other
vitnesses have spoken to the same effect.

Now, as to the comparative cost of salt and fresh bait, I cannot do better than
instance the case of the "Pharsalia," as Major Low has selected her as the most
expensive trip, with fresh bait, mnade by any of Stecle's vessels during three years,
1874 to 1876. His evidence, at page 394, United States' evidence, is as follows:-

"Q. Well, now, -what induced you to make the selection of this trip as an illustration of the cost
of a vessel using fresh bait and going to the Grand Banks ?-A. Because it covered so many ports
which she entered, and the different rates cbarged for ice and bait.

"Q. Is it not the most expensive trip that is in that book ?-A. I think not.
"Q. Turn up the other that is more expensive. Sce if you can find a more expensive trip than

that. What years does that book cover ?-A. 1874, 1875, and a portion of 1S76.
"Q. Now, is not this the most expensive trip made by any vessel using fresh bait during these

years ?-A. After referriug to the book--it may be. From what examination I have mlade, I think
it may be.

"Q. As far as you have gone, you find it to be the most expensive trip ?-A. Yes."

The "Pharsalia's" trip, therefore, appears to have been the most costly one he
conld find in the books for three years of the large business of Mr. Steele as regards
fresh bait.

At page 360 of the United States' evidence, it will be seen that the whôle cost of
fresh bait, for one voyage; according to Major Low's account of the " Pharsalia,> is
251 dol. 97 c., including ice, port charges, commission to agents, &c.. This is certainly
mnuch above the average. Now, then, let. us sec the cost of supplying a Grand Bank
cod-fishing vessel with salt bait. At page 362, United States' evidence, the sane
witness, quoting from Mr. Steele's books, puts the price of slivers at 8 dollars per barrel,
and of salt clams at 11 dollars per barrel. Francis Freeman, at page 80, who lias
had several vcSeels upon the Grand Bank fishing, says at page 82, that the average
quantity of salt bait taken by a vessel of from 65 to 80 tons, would be 50 barrels.
Joshua Payne, another Unitcd States' witness, who also fitted out vessels for the Grand
Bank, says that one of his vessels took 40, another 60, and another '75 barrels. , Assum-
ing this average given by tfe United States' wituesses themselves to be correct, and
accepting the valuation given by Major Low, and the fact stated by hini in his account
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of the "Madame Roland," that one-half was .slivers and one-half clams, we get the
following result :-

For a trip with 59 barrels of salt bait. dollars.
25 at 8 dollars ... ... ... ... ... 200

25 ,, 11 ,,.. .. .. .. ..... ... 275 -

475
dollars.

For a trip with 40 barrels of salt bait ... ... ... ... 380
) J 60 ... ... ... 570

i 75 , . ... . .. 739

These, then, according to the statements made by United States' witnesses them-
-selves, are the costs incurred by vessels for their supply of salted bait, as against 251 dol.
97 c. as shown before, for fresh bait.

I have, thon, clearly established, out of the mouths of their own witnesses, that
fresh bait is superior to salt, and costs far less money. But it is quite uniecessary for
me to argue as to the comparative value of fresh and salt bait. We have, in evidence
from the American witnesses, the plain, simple fact, that the obtaining of bait from the
coast of Newfoundland vas adopted as a practice about four years ago; that it has
increased annually, until in the present year nearly all the American vessels have gone
to the coast for that purpose. The practice has become all but universal, and business
men are not likely to do that which is inimical to their interests; what further evidence
or proof can be required on this question ?

I will now proceed to consider the position taken by my learned friend, Mr. Foster,
when he asserts that the United States' fishermen do not proceed to the coast of New-.
foundland to fish for bait, but to buy it. I entirely join issue with my learned friend
on this point. Apart from the bait actually caught by them, the arrangement under
which the Americans obtain the bait, which they allege that they buy, is to' all intents
and purposes, and in law, a taking or fishing for it themselves, within the words of the
Treaty. It has been asserted by a United States' witness that nearly one-half of the
crews of American vessels fishing upon the Banks consist of men from the Provinces
and froni Newfoundland ; if, then, a master of a vessel so manned proceeded to Fortune
Bay with bis herring seine on board, or hiring a herring seine there, then and there
with his crew caught the bait he required-would it be contended, that. because British
fishermen were engaged in the hauling of that bait, that therefore it was not taken by
the American masters ? Surely such a position would be absurd.

Now, in reality, what is the difference between this mode of proceeding and that
practised by the Americans for procuring bait ? Let us see what is done according to
the evidence. In soine cases (and thèse are few), the American proceeds to St. Pierre,
and there meeting a Newfoundland fishernian, owner of a herring seine, and who
possesses a thorougli knowledge of the localities vhere the herring are to be taken, lie
agrees with him for a certain sum for his services, and it may be, for one or two men
besides and for the use of his seine, to proceed to the herring ground, and there to
secure the necessary quantity of bait required by the Banker. * Or, in other and the
large majority of cases, the American vessel proceeds to the residence of such fishermen
on the coast of Newfoundland, and there makes a similar arrangement. Having arrived
at the herring ground, the owner of the seine with his one or two men, and-the · assist-
ance of some of the American crew, haul and put on board the Anierican vessel all the
bait required, and sometimes receives bis payment according to the number of barrels
required for baiting a vessel, and sometimes in a lump sum. . Again, in other cases
where squid is required and caplin, he goes to a harbour, states that lie requires so much
bait, and then and there enters into a contract with a man to go and catch it for him,
for which lie is paid according to the quantity cauglit. It would be a subtle distinction
to draw between the man thus hired in Newfoundland, outside the crew of the vessel,
to catch bait, and the British subject who was hired in Gloucester to proceed to New-
foundland and do the.very same work. How very different this contract is from a
contract of sale and purchase. If the herring or other bait had been previously
caught, barrelled, and in his store ready to be sold to the first purchaser who would give
him his price, then it would be a simple commercial transaction, but here the article
required is a fish frcely swimming in the sea. It cannot be taken and held to await a
purchaser, but must be taken fresh from the water and immediately put in ice or it is
useless. The American desires to capture it, and whether he captures it through the
instrumentality of a British subject or other person, and reduces it into his own possession
for bis own use, it is immaterial. The case is one clearly within the maxim of law, qui
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facit per alium facit per -se. But this.is not the only way in which bait is taken by the
Americans on the Newfoundland coast. They have of late taken seines on board their
own vessels, proceeded to Fortune Bay, and there not only have they taken bait for their
own purposes, but they have taken it and proceeded to St. Pierre, have sold it to the
French fishermen, thereby directly competing with the Newfoundlanders in a trade
formerly entirely their own, and doubtless, as it is a lucrative business, the Americans
will more and more practise it. They also catch bait fishes to a large extent.

Mr. Killigrew, at page 158 of the British evidence, says upon being questioned as
follows:

" How do they obtain caplin and squid ? Do they take tbis bait themselves or purchase it from the
people ?-A. It is in this way: they generally hire a man who owns a seine and the crew of the
American vessel goes vith him. This man receives so much for the use of his seine and for his
services.

"Q. This has reference to caplin ?-A. Yes.
"Q. How do they obtain squid ?-A. They purchase it if they can; otherwise they catch it

theinselves."

Mr. Bennett, at page 140 of the British evidence

"Q. I want to understand whether in those localities American fisherinen have been constantly
coming in during the suimner for bait ?-A. Yes; every day during the season.

"'Q. The bait was sometimes purchased from the people and sometimes cauglit by themselves ?-
A. I think they always combine the two together. When talng the herring themselves with seines,
their crew would haul in the herring with the assistance of the seining master, and when jigging for
squid the crew jig what they can and the skipper buys -what he can. When seeking caplin they
assist in the same way ; some vessels bring their own seines for the purpose of taking caplin.

" Q. What are the habits of squid ?-A. Squid are never taken around Newfoundland except near
the shore, on ledges, generally in a harbour or entrance to a harbour."

Mr. John F. Taylor, page 296 of the British evidence
"At Newfoundland Americans sometimes fish for bait inshore."

Mr. Patrick Leary, page 66, British Affidavits :-

«I supplied him (James Dunphy) with bait. In 1870 and 1875 I gave him forty barrels of
caplin each year. He found the crew, and I found the seine and gear. He paid me 8 dollars each
year for my services."

John Mclniiis, a witness called on behalf of the United States, pages 192 and 195,
says:-

" Q. How many barrels of bait do you take each time ?-A. Sometimes fifty barrels and sometimes
forty barrels. Some vessels take sixty barrels.

" Q. Do you pay so nuch a barrel or employ a man and pay him so mucl in a lump ?-A. We will
employ a inan that has a seine, and lie will go catching herring for so much; it may.be 30 dollars,
40 dollars, or 50 dollars, for all we want. If we want forty barrels,we will give, say 40 dollars; if they
are scarce, perhaps more. He will take a seine, and perhaps be two or three days looking after them.

" Q. You say, 'I will you 30 or 40 dollars (as the case may be) to go and catch me so many
barrels ? '-A. Yes; that is the way it is done, and then sometimes we give 10 dollars for ice.

"Q. Do you give any assistance in catching them?-A. Sometimes we do.
"Q. You were asked as to the mode of getting bait, whether you employed those men that went

for herring. Do you pay them wages, or pay them after the. fish are caught ?-A. We employ them
before they go.

"Q. But you don't pay them wages ?-A. Yes, we have to pay them. If he goes aud loses two or
three days we have to pay him.

' Q. You don't pay thein whether they catch or not ?-A. Yes. Sometimes if I employ a Man to
go and catch them, if he loses three or four days sometimes I pay him."

Philip Pine, Planter, residing at Burin Bay, Newfoundland, says, page 61, British
Affidavits:-

"I am acquainted with the fisheries of Newfoundland by following the same and supplying
therefor since I was seventeen years of age.

"I have observed a great number of United States' fishing vessels in this neighbourhood, there
being as nany as forty sail here at one time. These vessels came here for bait and for ice."

Richard McGarth, Sub-Collector, Her Majesty's Customs, residing at Oderin, New.
foundland, page 64, ibid.:-

"I bave seen United States' vessels in this neighbourhood. l 1874, four or five of these vessels
called in at the back of Oderin Island, laving procured ice in Burin, and twelve miles from here
hauled caplin for bait."
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Robert Morey, Supplying Merchant and Planter, residing at Caplin Bay, New-
foundland, page 67, ibid.:-

"lI have become acquainted with the fisheries of Newfoundland from being connected therewith
since I was a boy. I have during the last two years seen a number of United States' fishing vessels in
this neighbourhood. Last season I can safely say I saw upwards of a.hundred of such vessels either
i this harbour or passing close by; there were five or six of these vessels in this harbour last year-
they came for bait-for caplin during the ' caplin school,' and squids afterwards. This bait they
hauled themselves in part, and jigged squids. I saw six Doreys belonging to one of their vessels on
the 'Cjggjirg ground' busily employed jigging for squids. They also purehase bait fron our people,
being always in a hurry to get their bait as quickly as pessible to proceed again to the Banks. Caplin
they regularly haul for themselves when caplin is abundant, which it always is until the season
advances. Each vessel takes about eighty barrels fresh caplin which they preserve in ice purchased
from our people. The bait hauled and jigged by tLese United States' fishermen was taken in the
harbour close to shore."

Peter Winser, Planter, residing at Aquaforte, Newfoundland, page 68, ibid.:-
"I have been connected with the fisieries of Newfoundland by either prosecuthig the samne or

supplying therefor since I was fourteen years of age.
"I have seen United States' fishing vessels in this harbour the past season as well as the year

previous, getting bait; they jigged squids themselves in part, and what they were short of catching
they purchased from our fishermen. Caplin they hauled themselves, using a seine belonging to a person
residing in this harbour, which vas worked by American fishermen, except one young man, the son of
the seine owner. Four of these vessels have been in this harbour at one tinie catching bait; as many
as fifteen have been at one time in Cape Broyle; I saw ten there one day whose crews were all
engaged catching squids. In this immediate vicinity there were last summer not fewer than seventy
of these United States' vessels in our harbours duriug the caplin school; and I an well informed that
between St. John's and Trepassy not fewer than 200 have frequented the harbours for the supply
of fresh bait, which they procured partly by catching for themselves and partly by purchasing. I am
led to believe that it is the intention of the United States' vessels to come in upon our shores and into
our harbours to catch bait to convey to their schooners on the Banks, so that they may prosecute the
cod-fishery uninterruptedly. The supply of bait by each Uxited States' vessel per trip is about as
follows:-Forty barrels caplin during the caplin school, and as I was told by one of the captains, fifty
barrels squids. United States' vessels make two and three trips for bait."

There is much evidence from others to the same purport; but I will only further
call your especial attention to the affidavits read at the end of the rebuttal testimony, on
behalf of Her Majesty's Government (Nos. 1 to 8, Appendix Q), which armply prove the
position I contend for, and that United States' vessels have this year been engaged in
Fortune Bay, hauling bait with very large seines, barring coves, and supplying the
French.

1 will add with reference to the evidence of Mr. Joseph- Tierney, quoted by Mr.
Foster in his speech, in support of his contention that United States' masters of
Bankers, purchase their bait and do not catch it, that immediately after the answer
with which Mr. Foster concludes his extract, the following question and answer occurs
inScross-examination

"Q. You employ them and they go and catch so much bait for you ? A. Yes, that is the customn;
that is, out of Gloucester."

So Tierney also sustains my position.
We have it also in evidence from witnesses of the United States, that when vessels

proceed to prosecute the cod-fishery in the Gulf of St. Lawrence, they take herring nets
with them, and by that means themselves catch the bait they require. This is a practice
which las existed for a number of years, and it must not be forgotten that the right to
obtain bait on the coast of Newfoundland is an entirely new privilege, and is it to be
supposed for a moment that the sane mode of operation which they have adopted vith
regard to the cod-fishery in the Gulf will not be that which the Bankers will practise
on the coast of Newfoundland ? I cannot conceive it possible that my learned friend,
Mr. Foster, will seriously contend, under the circumstances set forth in tlic above quoted
evidence, that the Americans obtaining in this manner that which is indispensable for
their efficient prosecution of. the cod-fishery, should, by a subtlety of reasoning which I
contend is utterly unsustainable, be permitted to enjoy that whicl is of such infinite
advantage to them, without yielding any equivalent whatsoever. Would this be in
accordance with the simplest principles of right, equity, or justice ?

But apart from the aspect of the case to which I have just alluded, there is another
feature to which I must draw yotr most serious attention. Prior to your decision of
the 6th September, it was assumed alike by the Newfoundlanders and Americans, that
the right of traffic, transshipment, &c., was conceded by the Treaty of Washington to



308:

American ishing vessels. But as .by that decision it bas been ruled that this has not
been conceded, and that according to the construction of that decision by the learned
Agent for the United States, there has been granted "no right to do anything except
water-borne on our vessels, to go within the limits which had been previously forbidden."
1 must ask you te assume that hereafter there will be no breach of the Treaty in this
sense by American citizens. What would be the effect of this according to the strict
letter of the bond ? Anerican fishermen nust have the fresh bait, as I have shown,
and the only way in which they will be able to obtain it vill be by catching it for
themselves. I must then claim from you an assessnent of the valie of this privilege on
the basis that during the ensuing years of the operation of the Washington Treaty, United
States' citizens wvill be under the nccessity of catching for themselves the bait which they
have not the legal right to buy. Surely, my learned friends do not ask this Commission to
assume that American citizens will hereafter surreptitiously avail themselves of privi-
leges which do not of right belong to thcm, and that on this account the compensation
niw fairly and justly clained on behalf of Newfoundland should bc in any way reduced
by reason thercof.

Anld now, one word with regard to the winter herring fishery in Fortune Bay. It
appears that from forty to fifty United States' vessels procecd there between the months
of November and February, taking from thence cargoes of frozen herring, of from 500 to
800 or 1,000 barrels. On this point, I would refer yon to the affidavits by Mr. Hickman,
Mr. Giovanninni, Mr. Hubert, and others-pages 53, 57, and 59, of British affidavits.
According to the evidence, these herring have hitherto gencrally been obtained by pur-
chase. The trade is cvidently increasing, as it seems that during the present year one
vessel loaded 6,500 barrels. Mr. Pattillo, a United States' witness, many years since
appreciated the right to catch so highly that he risked the confiscation of his vessel,
rather than abandon his determination to catch a cargo for himself. It is hardly
possible, then, to conceive that the Americans will continue to buy, possessing as they
now do the right to catch.

I desire next to pass on and consider the question as to the Americans exercising
the privilege which has been conferred upon them, of prosecuting those prolific cod-
fisheries which I have shown to exist in the inshore waters of Newfoundland, where
they have now the liberty to fish.

The number of United States' vessels engaged in the cod-fishery on the Grand Bank,
and frequenting the coast of Newfoundland for bait, according to the evidence, would
appear to be from 400 to 500 at the present time. Mr. Fraser, at page 173, British
evidence, estimates the ntumber at 500. The demands of a population of over forty
millions necessarily call for an extensive area for the fisbing industry of te United
States, and wherever they can .pursue their labours with success, there will the United
States' fishermen be found. The inshore fisheries of Newfoundland, containing an area
of upwards of 11,000 square miles, is a valuable addition to their present fields of
operation. The French enjoy a similar libcrty on the north-east and west coasts of the
island to that which the United States now have upon the east and south coasts. The latter
are more productive fishing grounds, and are in doser proximity to the Grand Bank
and other banks. By the evidence before you it appears, and the fact is, that the
French can, and do carry on an extensive fishing business on the coasts where they have
a right to fish. They send their vessels of froni 200 to 300 tons from France, which
anchcr and lay up inthe harbours, fishing in their boats in the neighbourhood, close
inshore during the summer, and returning to France vith their cargoes in the fall-of:the
year. Again, other snaller French vessels pursue the cod-fishing all around the west
coast.; and as to the values set upon these fisheries by the French, some approximate
idea niay b arrived at froni the jealousy vith which their right has been guarded by
their Government througlout the long and frequent negotiations which have from time
to time taken place between France and Great Britain upon the subject. Itis true, that
heretofore the cod and halibut fishery lias not been prosecuted by United States' fisier-
men to any considerable extent on niost parts of the coast of Newfoundland, but still
there is evidence of their having fished successfully on the southern coast. William
N. Muilloy, of Gloucester, Master Mariner, states in his affidavit, page 51, British
Affidavits:

"I know of two United States' vessels that fished for codfish inside the Keys, St. Mary's, that is
on the inshore ground. I fished thore myself."

Philip Snook swears, page 57, British Affidavits:-

"United States' fishing vessels have fished on the inshore fishing ground, but I cannot give
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particaiars further than that I have seen them so fishing off Danzig Cove,near.south point ofFortune
Bay."

George Simms,. page 133, British Affidavits, says:-
"I have seen United States' fishing vessels- and crews catching codfish on the Newfoundland

inshore fishing grounds, but cannot state the number, having made no records."

George Bishop, of Burin, page 131, British Affidavits, also states

". American vessels have fished for codfish on our grounds off Cape St. Mary's. American masters
partiâlly refit their vessels occasionally at this port, but have not here transshipped their cargoes."

William Collins, page 62, British Affidavits, says:
«American fishermen do sometimes fish on the 'inshore fishing ground' off Cape St. Mary's. I

have seen as many as three of these vessels fishing there."

Samuel George Hickman, residing at Grand Bank, Newfoundland, page 58, says
"I have seen our shore surrounded by American fishermen fishing for halibut and codfish, but

cannot'say that all these vessels were inside three miles of a line from-headland to headland ;- I have
frequently seen United States' vessels fishing between. Pass Island and Brunette Island,. in some
instances these vessels have been fishing up the bay among the skiffs. I cannot speak of the .quantity
or value of their catches, but I do know that they destroyed the halibut fishery about Pass Is]and,iànd
larTely da*maged the cod-fishery of Fortune Bay.; one of their captains told me 'it was no use for our
fishermen to go fishing after United States' fishermen."'

George Rose, of Little Bay, Fortune Bay, page 54, says:-
" United States' fishing vessels have fished about Pass Island, and formerly made good' catches there.

Captain Jacobs, of schooner , is said to have been offered 9,000 dollars for his load- taken
about Pass Island. American fishing vessels fishing off and about Pass- Island, fished for halibut ind
co'dfish, but chiefly for halibut. My estimate of the value of their catch is: at least equal to 10,000
dollars per annum, and such fishery was conducted exclusively within three miles of our shores."

There is no reason for supposing that the United States- will, not exercise, the
privilege which they have, to an equal, or even greater degree than the French use
theirs. The prospects for lucrative results are more promising to the United States than
to France. The fishing grounds are better and more convenient. During the years
1871 to 1873, when the United States first had the privileges granted by the Washing.
ton Treaty, there vas but an occasional United States' vessel which went to Newfound-
]and for bait. From 1873 to 1876, the number increased every year; and in 1877, the
presént season, it is stated in evidence that au immense number-one witness, I believe,
says nearly all the Grand Bank vessels -have supplied themselves there with fresh bait;
and some have been employed in catching herring and conveying thein to St. Pierre
and Miquelon, for the purpose of sale to the French. They then enter, into direct coin-
petition .with our people. This, probably, is only a prelude to that competition in the
Brazilian, West Indian, and European.markets which we shall have to contend against.
The Americans have, by virtue of the right to land and cure their fish, the same
advantages which we possess for supplying those markets, which now are the outlet of
our products. This business, by Americans, is evidently a growing one, and as they
acquire more and more intimate knowledge of the coast, its harbours and fishing grounds,
and their extent and productiveness, as they find out, which they will do, that they can
obtain their flsh close upon the coast, with all the conveniences which our inshore fishery
affords, including the ready facilities for obtaning bait close at hand, wit excellent
harbours available for the security of their property, is it.possible to conceive that there
are not those who will prefer this investment of their capital, rather than incur the risk
of life and property and those expensive equipments which are incident to vessels engaged
on the Bank fishery?

Mr. Foster, in an early portion of his speech, undertakes to show " why the fisher.
men and people of the United States have always manifested such a feverish
anxiety," to gain access to the inshore fisheries. His explanation is, that at the time the
various Treaties which contain provisions respecting the fisheries were concluded, the
mackerel fishery in the Gulf of St. Lawrence, as an industry was unknown, and that their
efforts were directed to maintain their claim to the deep-sea fisheries. .4s.a matter of
fact, the mackerel fishing by United States' vessels in Canadian waters sprang up at
a period subsequent to the Convention ot 1818. With the circumstances under vhich
this branch of the fishing business was commenced. there is eO eviaence, but doubtless a
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more intimate knowledge of the value of the inshore fisheries acquired by constant resort
under the privileges accorded by the Convention to the coasts of British North America,
coupled with the requisite knowledge of the localities, harbouirs, and fishing grounds,
led those fishermen who had previously confined their operations to the cod, halibut, and
hake fisheries, to enter upon the new, and as it bas subsequently proved, lucrative pur.
suit of the mackerel. This development of the American mackerel fishery in the Gulf
of St. Lawrence affords a fair illustration of that which will take place with regard to
the Newfoundland inshore fisheries. Unquestionably the proceedings of this Commission,
and the testimony which has been taken of the most successful and enterprising fisher-
men, will be studied by those engaged in the fishing business. New ideas will be
suggested to them, and wherever there appears to be a profitable field for the investment
of capital, it will find its way in that direction, and to those places which may hitherto
have been unknown or unappreciated by them.

I have only now to deal with the privileges conferred upon Newfoundland by the
United States, and their value. As to the value of the United States' fishing to us, that
question has been summarily disposed of by my learned friend, Mr. Dana, " as of not
much account." It has not been deemed worthy of consideration by any of the learned

.counsel on the opposite side, nor has it been attempted to set it forth as of any worth to
us. Therefore it is unnecessary that I should further comment upon it, beyond calling
your attention to the mass of unanimous testimony that Newfoundland vessels never
have or can make profitable use of it.

The question of free-market in the United States for fish and fish-oil I may also dis-
pose of in a sh6rt space. It will be fully dealt with by my learned friend, Mr. Thomson.
I will merely draw attention to certain facts in evidence, in order that his arguments
hereafter may be more easily applied to the Newfoundland branch of this case. The
principal markets for Newfoundland cured codfish are the Brazils, West Indies, and
*Europe. The American market is very limited. By a return filed in this case
(Appendix 1) headed, "Return showing the value of fish and products of fish imported
from the United States of America, and exported to the United States and other
countries from the colony of Newfoundland, during each year from 1851 to 1876,
ielusive," it appears that during these twenty-six years, which of course include twelve

years under the Reciprocity Treaty, the average annual export from Newfoundland to the
United States amounted to 323,728 dollars, as against 6,043,961 dollars, exports to other
countries. It appears also that the United States' market is decreasing ; for the average
annual export to that country for the seven years between the Reciprocity Treaty and
·the Washington Treaty was 348,281 dollars, as against 6,876,080 dollars to other
countries, whilst the average annual export for the three years under the Treaty of
Washington, viz., 1874, 1875, and 1876, was 222,112 dollars to the United States, as
against 7,792,859 dollars to other countries; and further that there has been a steady
falling off in the exports to the United States from 285,250 dollars in 1874, to 155,447
dollars in 1876. To vhat cause this is attributable it is difficult to say; but it may be to some
extent accounted for by the increased facilities which the United States now possess and
use under the Treaty of Washington, and by means of vhich they are enabled to supply
their own wants m codfish. On the other hand, it bas been proved that a very con-
siderable market for small codfish bas been opened up in Newfoundland to United
Stases' Banking vessels. That fish which was heretofore thrown overboard as unsuitable
for the American market is now carried to Newfoundland and sold at remunerptive
prices. Captain Mulloy (a master of a United States' Banker), Mr. Charles Barnes, and
others state as follows: The former at page 5], Britisi Affidavits, says :-

"The quantity of small codfish caught by each Banker during the season will be fully 250
quintals upon an average of every two loads of codfish caught upon the Banks. The number of United
States' vessels prosecuting the cod-fishery on the Banks of Newfoundland each season from tho port of
Gloucester is about 300. There are vessels fitted out from other ports in the United States
besides Gloucester, but not to so largo an extent. The average catch per vessel on the Banks will be
2,500 quintals codfish, the value of which will be about 12,000 dollars to the owner.

"Prior to 1874, United States' Bankers threw away all fish less than 22 inches split, or
28 inches as caught; now the small fish is brought into Newfoundland ports, and there sold, slightly
salted, to advantage. 1, last year, sold 150 quintals of such fish at 9s. 6d. per quintal The privilege
of selling oil in Newfoundland ports is of importance also as providing necessary funds for the purchase
of bait, and for refitting.

And the latter at page 81
"Deponent bought small codfish and cod-oil from United Siates' fishermen last year in payrent

of bait, ice, and cost of refitting their vessels; in some instances. Deponent purchased smail codfish,
or which he paid in cash. The total quantity of small codfish purchased by Deponent.last year fromn



United States' fishermen was upwaxds of 300 quintals, for which he paid prices ranging from 8s. to Il.
per quintal of 112 lbs., green fish.

"Deponent also purchased a considerable quantity of cod-oil from United States' fishermen,
particulars of which he has not at hand."

Also Richard Cashin, page 69, British Affidavits:-
"United States' fishermen have sold small codfish and cod-oil in this neighbourhood. I have

purchased codfish and cod-oil froma them. The prices paid have been Ss. and 9s. per owt. for green cod-
fish, and 2s. 6d. per gallon for cod-oil. Eighty quintals of fish, and two and one-half tuns of oil, -is
what I purchased."

And Richard Paul, page 63, British Affidavits
" American fishermen have sold fisi and oil in this neighbourhood. I only know of their selling

37 quintals at 7s. per quintal, and 70 gallons of oil at -tdollar. I understand from their statements
the past season, that hereafiter, thoy intend to seU to our people au the codfish they catch under
22 inches in lengtb."

Philip Hubert, Sub-Collector of Customs, Harbour Briton, Fortune Bay, page 54 :-

"American fishermen bave sold small codfish. in this bay; some vessels sold 100 quintals, the
price ranging from 7s. to 10s. pet cwt., green."

In addition to which there are numerous affidavits in support of the same fact as
regards the general sale of small codfish.

Previously to the Washington Treaty there had been a duty of 1 dol. 30 c. per
quintal on Iish imported into Newfoundland, which of course is now removed as far as
concerns the United States. The utilization of this small fish is unquestionably an im-
portant item of gain to them. If there is a benofit to Nevfoundland in a free market
with the United States, it has been reduced to its very minimum by the United States'
Government taxing the tins in which salmon is put up, and by the refusal to admit seal-
oil, an article of extensive export from Newfoundland, as a 6sh-oil, although in their
owrn commercial language it is placed under thit category. This, however, I presume, is a
matter over which you have no jurisdiction; neither have you over the question of 128,185
dollars duties paid in the United States on fish and fish products imported from New-
foundland, between 1871 and 1874 (referred to on page 173, British evidence) when
the United States were allowed to enjoy the benefits of the Washington Treaty
on the distinct understanding that the enjoyment should be reciprocal, but which under-
standing was subsequently repudiated by the United States, and the above-mentioned
amount of duties levied during those years remains unrefunded to the present day.

There is a ground of. defence relied upon by my learned friends opposite, as to
which I wish to offer one or two remarks. They contend, as I understand them, that
the fishermen of Newfoundland are benefited by Americans coming to the coast and
trading with the people; that that trading breaks down a systeni of businesp which they
allege to exist between the merchant and the fisherman, by which the latter is held in
bondage to the former; and as a proof of the existence of such a system, they put in
evidence a memorial from the people of Placentia, dated August 19th, 1800, praying
for the establishment of certain fishery regulations which then existed in St. John's.
The memorial will be found at page 167, British evidence. I will not detain you by
reading it. It is a singular mode of proving a present condition of àffairs in 1877, to
produce what may or may not be a statement in facts in 1 SOO. I should not have con-
sidered the point worthy of notice, had not my learned friends brouglit it forward on
more than one occasion, in terms which I conceive to be unwarranted. I will therefore
only remark, that these assertions are amply disproved by the s.tatement of Judge
«Bennett, Mr. Fraser, and Mr. Kelligrew,-who have sufficiently proved the business
operations of the country. But'when I hear, on the one hand, my learned friend,
Mr. Dana, loud in his assertions and professions as to all the good which Americans have
done, and all that they are going to do, visiting our coast with money in their hands,
and. with the best of intentions, as ho says. to improve the moral condition of our fisher-
men, and vhen I sec on the other hand what they have really done, and vhat they are
attempting to do-to take our fisheries without an equivalent-I am forcibly reminded
of that line in the old Latin poet, ' Tirmeo Danaos et donaferentes 1"

But I have up to the present treated this subject f rom a commercial standpoint
only. This is presenting it in its narrowest and most contracted aspect. I claim froma
this Commission a.considention of the privileges conceded by Article XVIII of the
Treaty of Washington, from a broad and national point of view. The United States,
with its enormous population, ever increasing, denands extended resources from whence
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to drav those supplies offish food which she needs. She requires-tobuild up and main-
tain lier position as a great maritime and naval power-the Ilargest and most extended
field for the training of her seafaring poople. The fisheries have ever been the nurseries
for seamen. The extension of the fishing limits of the United States affords an invest-
ment for additional capital, and occupation for an energetic and enterprising .people.
The acquisition she has made under the Treaty of Washington adds to lier national
-greatness. She has expanded.beyond her former limits ; her ships now float freely and
unrestricted over the whole North Atlantic coastal waters. These considerations cannot
fail to have weighe with you. I asked whether, having now secured the privileges which
she thus enjoys, would she yield them up for nought? or would she not rather brave
every contingency for their preservation? If you believe such to be the case, it affords
some additional basis upon which you may calculate what she should now pay for the
sterling advantages she has acquired.

I have thus endeavoured to state concisely the ground on whichl Her Majesty's
Government sustains the claim perferred on behalf of Newfoundland. The particulars
of that claim, amounting to 2,880,000 dollars, are set forth in the case of Her Majesty's
Government. I have proved to you the enormous value of those fisheries, heretofore the
exclusive property of 160,000 people, which fisheries are now thrown open to a great
and enterprising nation. I have proved that from 25 to 33 per cent. of the 6,000,000
dollars annually produced is profit. (See evidence of Mr. Fraser, Mr. Kelligrew, and
Judge Bennett, British evidence, and of Mr. Munu, British Affidavits, page 48). You
bave the clear proof that from 400 to 500 United States' vessels take fromn :the .New-
foundland coast that bait which is absolutely necessary in order to a successful prosecu-
tion of the cod-fishery on the Banks. Every -United States' witness produced .and
examined upon this point has told you of the importance attached to the cod-fishery,
and the profitable results accruing from its prosecution. It is for you, Sirs, to say what
is a fair equivalent for the United States to pay for the privilege of fishing in common
with us in these profitable waters, and obtaining from our shores that bait which is
indispensable to enable them to carry on and develop that Bank fishery which a master
of one of their own vessels refers to as "being · capable of unlimited expansion and
development."

I have shown you how the citizens of the United States have used these fisheries
in the past, liow they are using them in the present, and the fair and legitimate conclusion
that they will draw from them in the future, all that capital and energy can bring forth.

The "l Case filed by Her Majesty's Government," the "Answer of the United
States," and the "Reply," vith the evidence, is before you. By that evidence your
award will be governed. I ask neither for liberality nor generosity, but 1 .ask for a fair
equivalent for the privileges conceded. I have only to add that when I. have seen
around me, during this inquiry the array of eminent Counsel and Attachés,.as well on
the part of the United States as of Canada, vhen 1 have felt that no one amongst them
had but a general knowledge of that -most ancient colony of the British Crown which
I have the privilege of representing. at this Commission, and that I alone of those around
me am intimately acquainted with her resources, and that a fair and true representation
of her interest and claim depended solely upon my exertions, I must \confess that I. have
felt a grave responsibility resting upon me; but 1 cannot sever my. connection with this
Commission without acknowledging how much .that burden has been.lightened«by.the
courtesy which you have extended, and by the anxious solicitude :which. you:have
evinced to obtain all the information *necessary to enable you to. arrive, at a just and
equitable award. I have implicit confidence that you will conscientiously discharge the
important duty devolving upon you, and I heartily join in the hope that your labours vill
result in harmonizing any present discordant feelings which may, exist .among those

-more immediately concerned, and the establishment of a lasting peace and goodwill.
Mr. Dana.-Will your Honours allow me one word in order to set right a niatter of

fact to vhich my learned friend referred, on a matter relating. not to -testimony.or law,
but to the Counsel of the United States. I understood him to say, it was generally
admitted by the Counsel of the United States here, that Great Britain has a claim for
something to be paid, and that the only question was as to the: amount. Was I correct
in understanding you so ?

Mr. Whiteay.-Yes.
Mr. Dana.- Then I wish to correct that as a matter of fact.
Mr. Whiteway.-It seems to be generally admitted, I say. The language used by

yourself and brother Counsel led me to that conclusion.
Mr. Dana.-The Counsel for the United States, Mr. Foster, Mr. Trescot, and

myself, all supposed we had said-certainly that was our opinion, and what we intended
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to .. say,--That e believed .that what , Great Britain. or. the Provinces received by a
.guarantee on the part ofthe United Statés that«no duty shall be läid on fish or fish-Ôil
coming from the Provinces into the United States'for the périod in questioi exceeded in
yalue.what we receiyed by a guarantee*from Gréat Britain that we might fish within the
limits in these British waters-; that is'a1l I wish to set right. There is nothing in the
argument of the learned Counsel which gives us the least ilght to élaim a reply. I think
that -he.has confined himself strictly and lionourably within the limits of the pleadings.

~No. III.

Final Arguments on behalf pf-Her Britannic Majesty, by Mr. Doutre.

The Conference met. Friday, November-16, 1877.

'Mr.'Dutre addressed the. Commission as follows:-
With the permission of yonr Excellency and your Honours, I will lay before this

Tribunal, in support of Her Majesty's claim some observations, which I will make as
brief as the nature of the case admits, and in order that these remarks may be
intelligiblë, without réference to many voluminous documents, I solicit your indulgence
while going. once more over grounds familiar to the Commission.

As soon as.the Nwar, resulting in the independence of the confederated colonies, came
to an end, the United States sought for a recognition of their new existence .from Great
Britain, and: the Treaty -of Paris of 1783 'was agreed to. 'As an incident to .the main
object of that Treaty, Article III states :-"The people -of the United States shall
continue *to enjoy unmolested the right to take fish of every kind on the Grand Bank
and on all other banks of iNewfàundland; also * in the Gulf of St.-Lawrence, and at al
other places ini the .sea, where'the inhabitants of both countries used at'*any time
heretofore to flsl;. and also the inhabitants of the United States shall have liberty to
take fish of every-kind on such part of the coast of -Newfoundland as.British fishermen
shall use (but not to dry or cure the same on that island), and also on the: coast, bays
and creeks of all other of His Britannic Majesty's Dominions in America; and. the
American fishermen shall have the liberty to dry and cure fish in any of the unsettled
bays, harbours and crééks of Nova Scotia, Magdalen Islands, and Labrador, so long as
the same shall remain unsettfled; but so soon as the same, or either of them, sfall be
settled, it shall not be lawful for the said fishermen to dry or cure fish at such settklment,
without a previous agreement. for that purpose with the inhabitants, proprietors, or
possessors of the ground."

,We have heard from counsel representing the United States very extraordinary
assumptions, both historical and political, concerning the"circumstances underwhich this
*reaty was adopted. .At the distance of. nearly a century, fancy can.suggest.mucihto
literary or. romantie speakers, .especially when it concerns a subject on which..tliey are
not. called upon to give any evidence-on which they can .bild .an interesting record of
their own opinions, before this Commission. We had to deal with a -very complex
matter of business-one which probably has never engaged the resear.ch of a judicial
tribunal-and é thought this was* enough -for the efforts of humble men of business,
such as we claim to be. Ouir friends on the -American side treated us witha poetical
account of the capture of the Golden Fleece at Louisburg, by Massachusetts heroes, in
order to show. how their statesmen of a previous. generation had misconceived the nature-

*.of their primitive, conquered and indisputable right to our fisheries, without indemnity
-in any shape. . British historians, statesmen or orators would probably have little weight
with our friends in their estimate of Treaty negotiations. With the hope of obtaining a
hearing fron our opponents let us speak througl the mouth of American diplomatists or
statesmen.

It will strike every one that in the concessions contained in our Treaty of 1783,
Great Britain did not extend to American fishermen all the rights belonging to her own
subjects in these fisheries-a fact sufficient in itself to preserve to Great Britain her
sovereignty in that part of lier dominions.

When the war of 1812 was brouglit to an end, the United.States had not lived long
enough, as an independent nation, to create that pleiad of eminent jurists, publicists and
Secretaries of State, who have since brought them up to the standard of the oldest
constituted .States. of Europe. The characteristiç elation of the nation wito had but
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recently conquered their national existence, marked the conduct of the United States'
Government during the negotiations of the Treaty of Ghent in 1814. They persistently
refused to recognize a rule of international law, which no one would now dispute, and
which was, however, fully admitted by some of the United States' representatives at
Ghent, that war abrogates all treaties between belligerents.

Henry Clay, one of those representatives, at Ghent, answered in the following
manner, the proposition of the British Plenipotentiaries, who desired to include the
fisheries in that Treaty as appears in the duplicate letters: The Fisheries and the
Mississippi. By J. Q. Adams. P. 14 in fine :

"In answer to the declaration made by tie British Plenipotentiaries respecting the fisheries, the
undersigned (United States' Representatives) referring to what passed in the Conference of the 9th of
August can only state that they are not authorized to bring into discussion any of #the rights or liber-
ties which the United States have heretofore eujoyed in relation thereto. Froma their nature and from
the peculiar character of the Treaty of 1783, by which they were recognized, no further stipulation has
been deemed necessary by the Government of the United States, to entitle them to the ful enjoyment
of all of them."

In order to fully understand the views entertained by the British and American
plenipotentiaries, a few extracts from the correspondence between American diplomatists,
published from 1814 to 1822, and contained in the book of Mr. Adams, will show the
course adopted at Ghent by himself and his colleagues.

(Extract from Protocol of Conference held lst December, 1814, at Glient, page 45.)

'The American Plenipotentiaries also proposed the following amendment to Article VIII, viz.:
'The inhabitants of the United States shall continue to enjoy the liberty to take, dry, and cure fish, in
places within the ecxdusivc jurisdict ion of Great Britain, as secured by the former Treaty of Peace ; and
the navigation of the River Mississippi, within the exclusive jurisdiction of the United States, shall
remain free and open to the subjects of Great Britain, in the ianner secured by the said Treaty."

The following is the answer made by the British Plenipotentiaries
(Extract from Protocol of Conference, 10ti December, 1814, Glient, page 46.)

" His Britannic Majesty agrees to enter into negotiation with the United States of America
respecting the ternis, conditions, and regulations, under which the inhabitants of the said United States
shall have the liberty of taking fish on certain parts of the coast of Newfoundland, and other His
Britannic Majesty's dominions in North Auerica, and of drying and curing fish in the unsettled bays,
harbours, and creeks, of Nova Scotia, Magdalen Islands, and Labrador, as stipulated in the latter part
of the Ilird Article of the Treaty of 1783, in consideration of a fair equivalent, to be agreed upon
between His Majesty and the said United States, and granted by the said United States for such
liberty as aforesaid."

The American Plenipotentiaries replied as follows
(Extract from American Note after Conference, of l2th December, 1814, page 49.)

"For the purpose of mîeeting what they believed to be the wishes of the British Government, they
proposed the insértion of an Article which should recognize the right of Great Britain to the navigation
of that river, and that of the United States to a liberty in certain fisheries, which the British Govern-
ment considered as abrogated by the war. To such an Article, which they viewed as merely declaratory
the undersigned had no objection, aud have offered to accede. They do not, however, want any new
article on either of those subjects; they have offered to be silent with regard to both."

The British note of the 22nd of Decemiber contafned the following declaration:-
(Extract from British Note of 22nd December, page 50.)

"[So far as regards the substitution proposed by the undersigned, for the last clause of the VIIIth
Article, as it was offered solely with the hope of attaining the object of the amendment tendered by
the American Plenipotentiaries at the Conference of the 1st 'instant, no difficulty will be:made in
withdrawing it. The undersigned, referring to the declaration made by themn at the Conference of the
5th of August, that the privileges of fishing within the limits of the British Sovereignty, and of using
the British territories for purposes connected vith the fisheries, were that Great Britain did not intend
to grant without equivalent are not desirous of introducing any article upon the subject.]

And the Americans thus replied
(Extract from the American Note, 25th December, 1814, pages 54, 55.)

" At the first Conference on the 8th of August, the British Plenipotentiaries had notified to us
that the British Government did not intend, henceforth, to allow to the people of the 'United States,
without an equivalent, the liberty to fish, dry and cure fish, within the exclusive British jurisdiction,
stipulated in their favour, by the latter part of the IIIrd Article of the Treaty of Peace of 1783. And,
in their note of the 19th of August, the British Plenipotentiaries had demanded a new stipulation to
oecure to British subjects the right of navigating the Mississippi: a demand vhicb, unless warranted



by another article of that same Treaty of 1783, we could not perceive that Great Britain had any colour-
able pretence for making. Our instructions had forbidden us Io suffer our right to the fisheries to be
brought into discussion, and had not authorized us to make any distinction in the several provisions of
the IIIrd Article of the Treaty of 1783, or between that Article or any other of the same Treaty. We
had no equivalent to offer for a new recognition of our right to any part of the fisheries, and we bad no
power to grant any equivalent which might be asked for it by the British Governnent. We contended
that the whole Treaty of 1783 must bo considered as one entire and permanent compact, not liable,
like ordinary treatics, to be abrogated by a subsequent war between the parties to it; as an instrument
rccogni.zing the rights and liberties enjoyed by the people of the United States as a4 independent
nation, and containing the terms and conditions on which the two parts of one empire had mutually
agreed thenceforth to constitute two distinct and separate nations. In consenting, by that Treaty, that
a part of the North American Continent should remain subject to the British jurisdiction, the people
of the United States had reserved to thenselves the liberty, which they had ever before enjoyed,
of fishing upon that part of the coasts, and of drying and curing fish upon the shores; and this
reservation had been agreed to by the other contracting party. We saw not why this liberty, then no
new grant, but a mere recognition of a prior right always enjoyed, should be forfeited by a war, any
more than any other of the rights of our national independence, or why we should need a new stipula-
tion for its enjoyment more than we needed a new article to declare that the King of Great Britain,
treated with us as free sovereign and independent States. We stated this principle, in general terms,
to the British Plenipotentiaries, in the note which we sent to them with our project of the Treaty;
and we alleged it as the ground upon which no new stipulation was deemed by our Government
necessary to secure to the people of the United States all the rights and liberties stipulated in their
favour by the Treaty of 1783. No reply to that part of our note was given by the British Pleni-
potentiaries; but, in returning our project of a treaty, they added a clause to one of the articles,
stipulating a right for British subjects to navigate the Mississippi. Without adverting to the ground
of prior and immemorial usage, if the principle were just that the Treaty of 1783, from its peculiar
character, remained in force in all its parts, notwithstanding the war, no new stipulation was necessary
to secure to the subjects of Great Britain the right to navigating the Mississippi, as far as that right was
secured by the Treaty of 1783; as, on the otber hand, no stipulation was necessary to secure to the
people of the United States the liberty to fish, and to dry and cure fish, within the exclusive jurisdiction
of Great Britain. If they asked the navigation of the Mississippi as a new claim, they could not expect
we should grant it without an equivalent; if they asked it because it bad been granted in 1783, they
must recognize the claim of the people of the United States to the liberty to fish, and ta dryand cure
fish, in question. To place both points beyond all future controversy, a majority of us determined to
offer to admit an article confirming both rights; or, we offered at the saine time to be silent in the
Treaty upon· both, and to leave out altogether the Article defining the boundary from the Lake of the
Woods westward. They finally agreed to this last proposal, but not until they had proposed an Article
stipulating for a future negotiation for an equivaient to be given by Great Britain for the navigation
of the Mississippi, and by the United States for the liberty as to the fisheries within the British juris-
diction. This Article was unnecessary, with respect to its professed object, since both Governments
had it in their power, without it, to negotiate upon these subjects if they pleased. We rejected it,
although its adoption would have secured the boundary of the 49th degree of latitude west of the Lake
of the Woods, because it would have been a formal abandonment on our part, of our claim to the
liberty as to the fisheries recognized by the Treaty of 1783."

Mr. Gallatin wrote to the Secretary of State on the 25th December, the day
following the signature of the Treaty, as follows:-

(Extract fron Letter of Mr. Gallatin to Secretary of State, 25th December, 1814.
page 58.)

"On the subject of the fisheries within the jurisdiction of Great Britain, we have certainly done
all that could be done. If, according to the construction of the Treaty of 1783, which we assumed the
right was not ahrogated by the war, it remains entire, since we most explicitly refused to renounce it
either directly or indirectly. In that case it is only an unsettled subject of difference between the two
countries. If the right must be considered as abrogated by the var, we cannot regain it without an
equivalent. We had none to give but the recognition of their right ta navigate the Mississippi, and we
offered it. On this last supposition, this right is also lost to them; and in a general point of view we
have certainly lost nothing."

Mr. Russell, who gave rise to all this correspondence, wrote from Paris on the 11 th
February, 1815, in the following terms to thle Secretary of State

(Extract from Letter of Mr. Russell tcg the Secretary of State, i lth February, 1815,
page 66.)

I could not believe that the independence of the United States was derived from. the Treaty of
1783; that the recognition of that independence by Great Britain gave to this Treaty any peculiar
character, or that such character, supposing it existed, would necessarily render this Treaty absolutely
inseparable in its provisions, and make it one entire and indivisible whole, equally imperishable in
all its parts, by any chance which might occur in the relations between the contracting parties.

"The independence of the United States rests tipon those fundamental principles set forth and
acted on by the American Congress in the declaration of July, 1776, and not on any British grant in
the Treaty of 1783, and its era is dated accordingly.

"The Treaty of 1783 was merely a Treaty of Peace, and therefore subject to -the same rules of
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States could riot well have given it a' pecuiiir character, and excpted it from th'e. operati.n of the.e
rules. Such a recognition expressed or implied, is always indispensable on the"p~rt of- e'ver natiôii
with whom we forn a Tréaty whatsoever.".

(Idem, p. 69.)

"It. is from this view of the.subject that I hav been cönstiained té believe that tlîëre was nothiig
in the Tréaty of 1783 which could not essentiâlly distir-guish it from ordinary treaties, or rescue it on
account. of any peculiarity of character from the jura bel, or *from thé operation of those events on
which the continuance or termination of such reatis depends."

"lI lkow not indeed, any treaty, nor any articleoof any treaty, whàtever may have been the subject
to which it related, of the terms in which it was e4ressèd, that has survived a war between the p'arties
without being specially renewed, by reference or recital in the succeeding Treaty of Peace. I< canriot,
indeed, conceive the possibility of such a Treaty, or of such an Article ;. for, however'clear and stronfg
the stipulations for perpetuity might be, these stipulations theraelves would fôllow the fate of· ordiÈiàry
unexecuted engagements, and require, after a war, the declred'assent of the parties fori theif revivat"

(Idem, p. 75.)

"I have in this view of 'the subject*been led to conclude that the Treaty of 1783, in relation
to the fishing liberty, is abrogated by the war, and that this liberty is totally destitute of support from·
prescription, and consequently, that we are left withoutany title to it whatsoever."

(Idem, p. 77.)
" Considering, theréfore, the fishing liberty to be entirely at an end, without a new stipulation.fór

its'revival; arid beliéving that we are entirely free to discuss thé terms and conditions of, such a
stipul4tion, I did not object to the article proposed by us, because. any tirtiôle ,on the subject was
unnecessary, or coitrary to oui instructions, but I objected specially .to that-article,:bcasse by. con-
ceding. in it; to Great Britain, the freo navigatioi of the Mississippi; rénot only directly viôlated; our
instructions, but we offered, in my estim'ation, a price inuch above its value, and which eould.not
justly be given."

(Idem, p. 87.)

'I have always been willing to make any sacrifice for th fishing .privilege, which its.natrel or
comparative importance could justify, but I conscientiously believe* that the free navigation of ,tle
Mssissippi, and the access to it, which we expressly offered, were pregnant svith too .much mischief to
be offered, directly, under our construction .of -the Treaty ; or, indirectly; as they.weré in fact offered,
as a new equivalent for the liberty of taling and drying fish within British jurisdiction."

Mr. Russel was supported by Henry Clay in these views.
Our learned frien*d, Dr. Dana, nentioned the circumstances under. which.England

was carrying on the negotiations at Ghent. She was engaged in a continental war, with
the rnost illâstrieus warrior of modern times, and the Americans wére niore. r less
exacting according to her embarrassments. We have this described at p. 233. of
Mr.. J. Q. Adrm's' correspondence, as follows:-

" Subsequently, however, the overthrow of Napoleon having left us to contend single-handéd wid
the undivided power of Great Britain, our Government. thought .proper to -change.the.terms offered to
th' British Government, and accordingly sent additional instructions to Ghent, directing our Comuio.
sioners to make a peace, if practicable, upon the simple condition, that each party should be placedin
the same situation in which the war found them.

"At the commencement of the war, the British had -a right, by Treaty,.;xot only tonavigate the
Mississippi, but to-trade with all our Western Indians. Of course. our-Commisioners were instructed
to consent to the continuance of this right, if no better terms.could .be procur.eL. UVnderthese instruc-
tions a proposition relative to the Mississippi and the fisheiies, similr to tit.wbichhadJbeen zsejected,
was again presented, adopted, and sent to the British Commissioners. But it did not restore the right
to navigate.the Mississippi, in. as full a manner as the British Government desired, and on that åccount,
we presume, was rejected."

The f wll'gvi dates will eyàin the meäninù df the pâtà gràph r'feiièig to
Napoleon. The mission to Ghent had met before the disasters to French arMn whih
resulted in thë abdication: of Napoleon ön the 4th April, 1814. Napoleon was conveyed
to Elba in My following. With the slow commuiieatidns of the time; the Americaifs
learned onlyi nJune of the' v-ictories of Englañd, which.seeméd to hàive given a cértain
tone of firmnéss to le negotiatiöns .àt Ghent.. The Treaty ssigied din tlib 24th
December, 1814.. On the 1st March, 1815, Napöleone scaþed fröia Elba and laiided at
Frejus. Americans regretted having precipitated.their.negotiations,.and fiot bèing.in a
position tc avail themnselves of the renewal-of..war.on the Continent to insist onubetter
terms, many expressed their grief in unmeasured tonies; but, it was too late.



Each of the contracting parties persisting in their views, the subject of the fisheries
was excluded fron the Treaty of Ghent ; but the United States soon learned that
England was right, and they hlad to resort to the ultima ratio of another var to
enforce their opinions, not only againist Great Britain, but also against the universal
sense of other nations. We read in the sanie book, page 240, that in the summer of
1815, Britisli armed cruisers warned off all American fishing vessels on the Coast of
Nova Scotia, to a distance of sixty miles fron the shores, and thereby, says our writer,
the British Government proved significantly what they had meant by their side of the
argument. On this, the Americans solicited and obtained the Convention of 1818. Tho
first Article of that Treaty explains the circumstances under which it was come to:-

'"Wheras differences have arisen respecting the liberty claimed by the United States for the
inhabitants thereof to take, dry, and cure fish on certain coasts, bays, harbours, and creeks of His
Britannic Majesty's dominions in America, it is agreed, between the High Contracting Parties, that the
inhabitants of the said 'United States shal have, for ever, in common with the subjects of His Britannie
Majesty, the liberty to take fish of every kind on that part of the southern coast of Newfoundiand,
which extends from Cape Ray to the Rameau Islands, on the western and northern coast of New-
foundland, froin the said Cape lay to the Quirpon Islands, on the shore of Magdalen Islands, and also
en the coasts, bays, harbours, and creeks, from Mount Joly, on the southern coast of Labrador, to and
through the Straits of Belle Isles, and thence northwardly indefinitely along the coast, without
prejudice however, to any of the exclusive rights of the Hudson Bay Company; and that the American
fishermen shall also have liberty, for.ever, to dry and cure fish in any of the unsettled bays, harbours,
and creeks of the southern coast of Newfoundland, hereabove described, and of the coast of Labrador;
but so soon as the same or any portion thereof shall. be settled, it shall not be lawful for the said
fishermen to dry or cure fish at such portion so settled without previous agreement for such purpose
with the inhabitants, proprietors, or possessors of the ground. And the United States hereby renounce
for ever, any liberty heretefore enjoyed or claimed by the inhabitants thereof, to tr.ke, dry or cure fish
on or within three marine miles of any of the coasts, bays, creeks, or harbours, of His Britannie
Majesty's dominions in America not included within the above-mentioned linmits. Provided, however,
that the American fishermen shall be admitted to enter such bays or harbours for the purpose of shelter
and of repairing damages therein, of purchasing wood and of obtaining water, and for no other purpose
whatever. But they shall be under such restrictions as shall be necessary to prevent their taking,
drying, or curing fizh therein, or in any other manner whatever abusing the privileges hereby reserved
to them.'

The difference between this Convention and the Treaty of 1783 consists in the
exclusion of the Americans from the shore and bay fisheries which they enjoy under the
Treaty of 1823. This was more than sufficient to mark the abandonment by the
Americans of the position assumed at Ghent, that war had not abrogated their fishing
liberties under that Treaty. It is, in fact, owing to that important difference that I have
at this moment the honour of addressing myself to this distinguished tribunal.

Six years after the adoption of this Convention, in 1824, differences grew out of the
three miles' limit, though it does not appear to have arisen from the-headland question,
or fishing in bays.

Mr. Brent (as quoted at page 8 of United States' Brief) speaks of American citizens
vho have been interrupted " during the present season, in their accustomed and lawful

employment of taking and curing fish in the Bay of Fundy and upon the Grand Banks,
by the British armed brig 'Dotterel,"' &c.

Mr. Addington awswers (page 8 and page 9 of United States' Brief)', that the
complainants are not entitled to reparation for the loss they have sustained, having
rendered themselves obnoxious, having been taken someflagrante delicto, and others under
such circumstances that they could have no other intention than that of pursuing their
avocations as fishermen within the lnes laid down by Treaty as forming boundaries
within which pursuit was interdicted to them.

The United States' Brief, which is now confessed to have been inspired by a
misapprehension of the facts, stated (page 9) that the claim to exclude the American
fishermen from the great bays, such as Fundy and Chaleurs, and also from a distance of
three miles, determined by a line drawn from headland to headland across their months,
vas not attempted to be enforced until the years 1838 and 1839, when several of the

Arnerican fishing vessels were seized by the Britisli cruisers for fishing in the large bays.
This admission coupled with the complaint of 1824, makes it evident that indis-

putable portions of the Convention had been violated, since American vessels had been
seized in Two-Islands Harbour, Grand Manan. This wvas, even with the present
Arerican interpretation of the Convention of 1818, as to headlands, an evident trespass
on prohibited grounds; and the rescue of the vessels seized by the fishermen of Eastport,
and other similar instances, should not be mentioned otherwise than as acts of piracy,
which a powerful nation may disregard for peace sake, but will resent when treasured
injury explodes on other occasions.

[280] 2 U
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It lias been the policy of certain Armerican Statesmen to lay the blame of most of
their fisieries difficulties on the shoulders of colonists, in order to obtain their easy
settlement, at the liands of a distant, and (quoad lucrum) disinterested, imperial and
supreme Power. From a natural connection between causes and effects, our maritime
provinces most in proximity to the United States, lad to bear the brunt of a triangular
duel, the chief part of which fell to Nova Scotia, who showed herself equal to the
occasion. It can be shown that what was styled as almost barbarian legislation
on the part of the Nova Scota Parliament, exists at this very hour in the legislation of
the United States. And it is not a reproach that I an casting here akainst the United
States. They have donc like other nations, who made effectual provisions against the
violators of their customs, trade or navigation laws, and thcy could not do less or
otherwise than the legislature of Nova Scotia.

The Customs Statute of the Dominion, 31 Vict. cap. VI (1867) contains similar
provisions to those of the Fishing Act of the same session, cap. 61, sects. 10, 12, 15,
and lays uipon the owner and claimant of goods seized by Custon Officers. the burden
of proving the .illegality of the seizure ; it obliges the claiiant of any vessel, goods or
things seized, in pursuance of any law relating to the customs, or to trade or navigation,
to give security to answer for costs. Other parts provide for all the things contained in
the Nova Scotia Statute, so nmch animadverted upon, as being contrary to common law
principles, but which are applicable to British subjects as vell as to foreigners. The
Imperial Act, 3 & 4 Wm. IV. cap 59, secs. 67,.69, 70, 71, consolidated former Acts,
dating as far back as when the 13 revolted colonies were part of the Empire, contains
similar provisions as our Dominion Acts concerning customs and fisheries, and as the
Nova Scotia Statute of 1836. i had intended to cite some words of the American
law on the subject, but the volume is not at hand. I supplement the omission by-
1. Gallison, page 191 ; 2. Gallison, page 505; 3. Greenleaf, sec. 404, and note 2, page
360; 5. Wheaton, sec. 407, page 461, and sec. 411, page 463.

Mr. Dana.-Mr. Doutre, do you not consider that to the same effect as if the judge
says that the Government nust make ont a priündfacie case ?

MIlr. Doutre.-I have only read a small portion of the decision; but the seizure
constitues a primdfacie case.

Mr. Dana.-Oh no.
Mfr. Doutre.-Seizure was made for open violation of the lawv, and it is for the

claimant to show that he did not violate the law.
Mr. Danq.-The decision is that the Government nust make ont a primdfacie case.
3r. Dotre.-It is impossible for me to satisfy your mind on that point; the report

is very long, and if you read it you will be convinced that I an right.
Mr. Dana.-It says the Governrment are obliged by statute to prove a primdfacie

case.
Mfr. Doutre.-These cases are all of a similar character. I admit that the ordinary

rules of evidence are here reversed. 'The reason is that the maintenance of the
ordinary rules, concerring evidence, would vork great mischief, if applied to such
matters as these.

fr Foster.-This is a judgment based on suspicion, in the opinion of the Court, and
not on the opinion of the boarding officer.

Mr. Do~utre.-The boarding oflicer makes the seizure, and reports that he has-made
it, and unless the defendant comes and shows that the seizure has been illegally made;
the Court ratifies the seizure, and condenns the goods or ships seized.

Mr. Dana.-Are you speaking of var, now?
Mr. Doutre.-No, of profound peace.
M1r. Dana.-This was in time of war, and in the very case von cite, it is said that,

the acts must be established by the Government, which has to make out a pritndfacie case.
Mfr Doutre.-I will take the law of the United States on this point as establishing

mv view. I will now give the reason why such legislation lias been adopted in England,
in the United States, and in Canada, in an extraet taken fron a judgment rendered by
the distinguished Chief Justice of Nova Sentia, Sir William Young, in December, 1870,
in re Schooner Minnic, Court of Vice Admiralty -

"It must be recollected that Cistom House Laws are framed to defeat the infuiiteiy varied,
unscrupidoLs and ingenious devices to defraud the revenue of the country. Ii no ether system is the
party accused obliged to prove his inniocence-the weiglit of proof is on himn, reversing one of the first
principles of criminal law. Why have the Legislatures of Grcat Britain, and of the United States, and of
the Uoiinion alike, sanctioned this departure from the more humane, anîd, as it would seem at the first
blush, the more reasonable rule? From a necessity, demonstrated by experieice-the necessity of
protecting.the fair trader and counter-working and punishing the smuggler."
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Mr. Dana.-That is a British decision which you have read?
3Mr. Doutre.-Yes ; a British Colonial one.
The provisions of the Nova Scotia Statute were intended to apply to a class of cases

belonging to soiethinîg similar to customs regulations, and are inseparable from then,
and if ever our American friends desire to enforce on. their coasts the three-miles' limit,
vhich theii. answer and brief recognize as resting on the unwritten law of nations, they
vill have to extend to this matter their customs law above cited, as did the-Legislature

of Nova Scotia.
The learned Agent of the United States vent very far from any disputed point to

gain sympathy, by a reference to what, in the United States' answer to the case, is called
an inhospitable statute. Hie says:-

A Nova Scotia Statute of 1836, after providing for the forfeiture of the vessel found fishing, or
preparing to fish, or to have been fishing within three miles of the coast, bays, creeks, or harbours, and
providing that the master, or person in command, should not tndly answer the questions put to him in
such examination by the boardiug officer, he should forfeit the sum of one hundred pounds, ges on to
provide that if any goods shipped on the vessel were seized for any cause of forfeiture under this Act,
and any dispute arises vhether tbey have been lawfully seized, the proof touching the illegality of the
seizure shall be on the owner or claimant of the goods, ship, or vessel, but not on the·officer or person
who shail seize and stop the same."

These are the very expressions which the learned Agent for the United States
employed wlien lie animadverted on that statute. He also states that lie is not aware
wvhether a statute similar to this one, which existed in Nova Scotia in 1868, has been
repealed. In 1867. however, Nova Scotia, New Brunswick and the two Canadas were
confederated together, and the matters relating to the fisheries and customs were then
transferred to the Dominion of Canada, which has ever since exercised the sole power
of legislation over those subjects. The best answer that can be given to Mr. Foster and
his colleagues on this point may be quoted fromi high authority. The Agent for the
United States, about the period of his arrival here to attend to bis duties before this
Commission, published in the " American Law Review," a journal which speaks with
quasi-judicial authority in Massachîusetts, an article on the Franconia, having a proninent
bearing on this case now before the Commission. 1 only mention this fact in order to
show the high character of the " Review." This journal, alarmed at the views
proclaimed by President Grant, publishcd a very able article on the subject, the writer
being an eminent and able lawyer ; and this article deals with the question of preparing
to fish, as well as withi the question of trade, both of vhich have been discussed by my
learned friend the Agent for the United States. In dealing with the clain of tie right,
on the part of Anerican fishermen, to lie at anchor, clean and pack fish and purcliase
bait, prepare to fish and transship cargoes, the writer says :-

Mr. Dana.-Will you have the kindness to state by whom these views are set
forth?

Mr. Doutre.-I am not quite sure of the naine.
Mr. Dana.-l t is not Mr. Foster ?
Mr. Doutre.-No.
1r. Dana.-You do not know the author?
3r. Doutre.-I think 1 do.
Mr. Foster.-Unless tlhat is Professor Pomeroy's argument, it is sometbing I have

never before heard of.
Mr. Doutre.-It is bis argument, I arn infornmed.
Mr. Dana.-I wish also to say that this " Review " lias no quasi-judicial authority.

It is private property, and edited by private persons.
Mr. Doutre.-l thus consider all publications of this nature.

"All these acts are plainly luilawful, and would bc good grounds for the confiscation of the
offending vessel, or the intlietipn of pecuuiary penalties. The Treaty stipulates that' American fisher-
men shal be admitted to enter such bays and har'oui-s for the purpose or shelter, of repairUig damages
therein, of purchasing wood, and obtaining water, dm1 for no etber purpose whatever.' Even assumng,
as has somretimes been urged, that the words ' For no pupose whatever,' refer exclusively to inatters
connected with the business and process of ishing, the prohibition still covers all the acts enumerated.
To use the bays and harbours as places of conveuien:e in -which to clean antd pack f ish, to 1>rocure bait,
to prepare to fish, or to land cargoes of fish, would be au invasion of the exclusive fishing rights within
the territorial waters secured to British subjects and denied to Anierican citizeus. 'IPreparing to fish,'
if permitted, would render it ahnost impossible to preveit actual fishing. When, from considerations
of poicy statutes are made to declare sone fil resuit illegal, the .egislature uniformly forbids the
preliminary steps which are directly connected with that result, lead up to it, and facilitate its accomplish-
ment. Thus if Congress should absolutely prohibit the lauding of certain goods in our ports, the United
States' Government would doubtless listen vith amazement to a complaint from foreign importers that

(28) 2 U 2
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« preparing to land' vas also prohibited. Al customs and revenue regulations are framed upon this
theory. The provisions of the Imperial and Canadian Statutes making it a penai offence for
American vessels 'to prepare to fish' while lying in territorial waters seems, therefore, to be a
« restriction necessary to prevent' their taking fish therein, and for that reason to be lawful and proper."

The claim of right to sell goods and buy supplies, the traffic in which the Nova
Scotia Act was intended to prevent, is thus commented on

"'This particular claim lias not yet been made the subject of diplomatic correspondence between
the two Governmente, but amongst the documents laid before Congress at its present session, is a
consular letter, from which we quote

"It (the Treaty of 1818) made no reference to and did not atteipt to regulate the deep sea
fisheries vhich were open to all the world. ** It is obvious that the words < for
no other purpose whatever,' must be construed to apply solely to such purposes as are in contravention
to the Treaty, namely: to purposes connected with the taking, drying, or curing fish within 3 marine
miles of certain coasts, and not in any nianner to supplies intended for the ocean fisheries, with which
the Treaty had no connection.

"l Al this is clearly a mistake, and if the claiins of American fishermen, partially sanctioned by the
United States' executive, rest upon no better -foundation, they must be abandoued. In fact, the
stipulation of the Treaty in which the clause occurs, has reference alone to vessels employed in deep-
sea fishing. It did not require any grant to enable our citizens to engage in their occupation outside
the territorial limits, that is upon the open sea; but they were forbidden to take, dry, or cure fish in the
bays and harbours. They were perrmitted, however, to corne into those inshore waters for shelter,
repairs, wood, and water, 'and for no other purpose 'wlatever.' To what American vessels is this
privilege given ? Plainly to those that fish in the open sea. To say that the clause 'for no other
purpose whatever' applies ouly to acts connected with tak'ing, drying, or curing fish within the 3
miles' limit, which acts are in terras cxpressly prohibited, is simply absurd. It would be much more
reasonable to say that, applying the maxim. noscitur a sociis, the words, 'for no other purpose whatever'
are to be construed as having reference solely to matters connected with regular fishing voyages,
uecessary, convenient, or customary in the business of fishing, and are not to be extended to other acts
of an entirely different and purely commercial nature.

" President Grant declares that so far as the Canadian claimis foundedupon an alleged construction
of the Convention of I188, it cannot be acquiesced in by the United States. He states that during the
Conference which preceded the signing of this Treaty, the British Conmissioners proposed a clause
expressly prohibiting American fishermen from carrying on any trade with British subjects, and
from having on board goods except such as might be necessary for the prosecution of their voyages. He
adds:-

"This proposition which is identical with the construction now put upon the language of the
Convention, was enphatically rejected by the American Commissioners, and thereupon was abandoned
by the British Plenipotentiaries, and Article I as it stands in the Convention was substituted."

"l The President lias been misinformed. The proposition alluded to had no connection vith the
privilege given in the latter part of Article I, to enter bays and harbours for shelter and other similar
purposes; but referred expressly and exclusively to the grant contained in the former part of the
Article of a right to take, dry and cure fish on the coasts and in the bays of Labrador and Newfound-
land. This is apparent from a reference to the negotiations themselves. On September 17th, 1818,
the American Commissioners submitted their first prjet of a treaty. The proposed Article relating to
the fisheries was nearly the same as the one finally adopted, including a renunciation of the liberty to.
fish within three miles of other coasts and bays. The proviso was as follows:-

"Provided, howexver, that American fisiermen shall be permitted to enter such bays and harbours
for the purpose only of obtaining shelter, wood, water and bait.

"The British counfer projct granted a liberty to take, dry, and cure fish on the coasts of New-
foundland and Labrador within nuch narrower limits than those demanded by the American Eleni-
potentiaries. It admnitted the fishing vessels of the United States into other bays and harbours, 'for
the purpose of shelter, of repairing damages therein, of purchasing wood and obtaining water, and for
no other purpose.' It also contained the following clause:-

"It is further understood that the liberty of taking, drying, and curing fish granted in the
preceding part of this Article shall not be construed to extend the privilege of carrying on trade with
any of Ilis Britannic Majesty's subjects residing wvithin the linits hereinbeforë assigned to (e use of
fisherncn of the United States. And in order the more effectually to guard against smuggling, it shall
not be lawful for the vessels of the United States engaged in the said ftshcry to have on board any goods,
wares, and mercbandise, except such as may be necessary for the prosecution of the Iishery."

"Messrs. Gallatin and Rush replied, insisting upon a privilege to take, dry and cure fish on the
coasts of Newfoundlaud and Labrador within the limits first demanded by them, and added as the last
sentence of their letter: The clauses making vessels liable to confiscation in case any articles not
wanted for carrying on the fislery should be found on board, would expose the fishermen to endless
vexations. On the 13th October, the British Commissioners proposed Article. I as it now stands, which
was accepted at once. There was no discussion of an alleged right of American fishermen to engage
in trade, and no further allusion on the subject. Indeed, throughout ail these conferences tie American
Conmissioners were labourinig to obtain as extensive a district of territory as possible on Newfoundland,
Labrador, and the Magdalen Islands for inshore fishing, and paid little attention to the privilege-then
apparently of small value, but now imîportant-of using other bays and harbours for shielter and
kindred purposes. The British agents, on the other hard, endeavoured to confine the former grant
within narrow hounds, and to load it with restrictions. The rejected clause conicerning trade and
carrying goods, vas one of these restrictions, and in its very terms referred alone to the vesselb taking,
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should be noticed that the proviso finally adopted omitted the riglt originally demanded by the
Americans of entering other bays and harbours for bait, and is identical with the one at first submitted
by the Britisli Plenipotentiaries, strengthened by the addition of the word 'whfatever' after the clause
' for no other purpose. It is evident, therefore, that the British Government is not estopped from
opposing the claim now set up by American fishermen and sustained by the President, and anything
that occurred during the negotiations preliminary to theTrcaty.

"We must fall back, then, upon the accepted doctrines of international law. Every nation has
the undoubted right to prescribe such regulations of commerce carried on its waters and with its
citizens as it deems expedient, even to the extent of excluding entirely some or all foreign vessels and
merchandize. Such measures may be liarsli, and under some circumstances a violation of inter-state
comity, but they are not illegal. At all events, it does not become a Governmient to complain, which
nlow maintains a tariff prohibitory as to many articles, and which at one time passcl a general embargo
and non-intercoursc Act. There seem to be special reasons why the Dominion Authorities may inhibit
general commerce by Americans engaged in fishing. Their vessels clear for no particular port; they
are accustomed to enter one bay or harbour after another, as their needs demand; they might thus
carry on a coasting trade ; they would certainly have every opportunity for successful smuggling.
Indeed, this would legitimately belong to the local customs and revenue system, and not to the
fisheries. Wc are thus forced to thc conclusion that Ancrican fishermen Iavc no right to enter the bays
and harbours in question and sell goods or purchase supplies otaer than wood and water."

It is not necessary to add a word to the able and impartial language quoted, except
to suggest that if the author had been nowv writing, lie miglit have found a more forcible
example of inhospitable legislation than the " general embargo aud non-intercourse A et,"
namely, the attempt to evade the plighted promise of the nation, to remove the taxation
from fish, by taxing the cans-useless for any other purpose-in which the fish are sent
to market.

While restoring to the legislation of Nova Scotia its truc character, this article
shows also which of the two decisions rendered, one by Mr. Justice Hazen, the other by
the distinguished and learned Chief Justice, Sir William Young, must be held to be the
correct one, on preparing to fish. The latter's judgment receives from this impartial
source an authority w'hich it did not require to carry conviction to all unprejudiced
minds.

The necessity for the Nova Scotia Statute of 1836, so much complained of, became
apparent within a pretty short period.

In 1838, as mentioncd in the United States' Brief, page 9, several American vessels-
were seized by British cruisers, for fishing in large bays. Between the dates of the
Nova Scotia Statute and these seizures, the American Secretary of State had issued
circulars enjoining American fisiermen to observe the limits of the Treaty, but without
saying what these limits were. Why did. he abstain from giving his countrymen the-
text of the Convention of 1818, Article I? They could have read in it that the United
States had renounced for ever the liberty of taking, drying or curing fish within three-
marine miles of any coast, bay, creck or harbour, and that tlhey could not be admitted
to enter such bays or harbours, except for shelter, or repairing damages, or obtaining wood
and water, and for no other purpose whatever. Every fisherman would have understood
such cear language. Statesmen only could imagine that " bays" meant large bays.
more than six miles wide at their entrance.

t was the privilege of eminent politicians, but not of the fishermen, to handle that
extraordinary logic which involves the contention-lst. That for the purpose of fishing,
the territorial waters of every country along the sea-coast extend three miles from low-.
water mark. 2nd, That " in the case of bays and gulfs, such only are territorial waters
as do not exceed six miles in width at the mouth upon a straiglit lne measured fron
headland to headland. 3rd, That '' all larger bodies of water connected with the open
sea, form a part of it." These words are taken from the Answer to British Case (pages
2, 3). The framers of the Convention of 1818 must have meant those large bays, when
they excluded American fisiermen from entering into any bay, &c. The most that the-
fisherman could have said, after reading the text, would be that it must have been an
oversight-and he would never have thought of taking the law in his own hand and
disregarding a solemn contract entered into by his Government. But, -with his common
sense, he would have said :-The Convention could not mean the small bays, silice I am
told by American lawyers that it did not require a Treaty to protect the small bays
against our interference. (See the answer to the Case at page 2.) The word bay could
not mean anything but those large bays, which, in the absence of Treaty stipulations,
night by some be considered as forming part of the open sea. And acting on this plain
interpretation of the nmost clear ternis, the fisherman vould have abstained from enîtering
into any bay except for the purposes mentioned in the Convention. Old fishernen
would, in addition, have taught the youngcr ones that there was a paramount reason
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why the'American framers of the Convention of 1818 could have né desire to open the
large bays to their fishiermen, for the reason that, up to 1827 or 1828, that is, until ten
years after the Convention, mackerel had not been found in large quantities in the Gulf
of St. Lawrence.

If, then, the circulars of the Secretary of the Treasury to American fishermen
failed to put the latter on their guard, when the Nova Scotia Legisiature showed. such
firm determination to enforce the rights of lier fishermeii, and coerce the American to
obedience to law and Treaties, the responsibility of any possible conflict fell upon the
American and not upon the British authorities.

Our friend, Mr. Dana, expressed with vehemence of language, which .impressed us
all, the serions consequences which would have followed if a drop of American blood
had been spilt in these conflicts. We have too'good an opinion of our American cousins
to think that they would have been much moved if one of their countrymen had been
killed wvhile in the act of violating the law in British territory. The United States have
laws as well as other nations against trespass, piracy, and robbery, and it is not in the
habit of nations to wage war in the protection of those of their countrymen wlho commit
any of these crimes in a foreign land. The age of filibustering has gone by, and no
eloquence can, restore it to the standard of a virtue.

However, a state of things which is calculated to create temptations sucli as were
offered to A merican fishermen in Canadian waters should be at all times most carefully
avoided, and it vas the desire of both British and American statesmen to reniove such
dangerous and inflammable causes of conflict, which bronglit us to the Reciprocity Treaty
of 1854.

By that Treaty, British waters in North America were thrown open to United
States' citizens, and United States' waters north of the 36th degree of north latitude
were thrown open to British fishermen, excepting the salmon and shad fisheries. which
were reserved on both sides. Certain articles of produce of the British Colonies and of
the United States were admitted to each country respectively, free of duty.

That Treaty suspended the operation of the Convention of 1818, as long as it was
in existence. On the 17thî Marci, 1865, the United States' Government gave notice
that, at the expiration of twelve months from that day, the Reciprocity Treaty vas to
terminate; and it did then terminate, and the Convention of 1818 revived, from the 17tlh
Marci, 1866.

However, American fishermen were admitted without interruption to fisl in British
American waters, on payment of a license, which was collected at the Gut of Canso, a
very narrow, and the nearest, entrance to portions of these waters. Some American
vessels took licenses the first year, but many did not.. The license fee having been
raised afterwards,.few vessels took a license, and finally alinost all vessels fished witlout
taking any. Everyone will understand the impossibility of enforcing that system. All
American vessels having the right to fish in British Anierican waters under the Conven-
tion of 1818, those wlo wanted or professed to limit themselves to fishiing outside of the
three-miles limit had the right to enter on the northern side of Cape Breton without
taking a license. As long as that license vas purely nominal, many took it in order to
go everywhere without fear of cruizers or·molestation. Wien our license-fee was doubled
and afterwards trebled, the nunber of those.who took it gradually dwindled to nothing.
The old troubles and irritation were renewed, and many fisiermen have explained before
the Commission how embarrassing it was in many instances to know, from the dcck of a
vessel, hov far from the shore that vessel stood. Three miles have to be measured with
the eve, not froni the visible shore, but from low water-mark. There are coasts which
are left dry for several miles by the receding tide. When the tide is up, ]andmarks may
be familiar to the inhabitants of the shore or frequent visitors of its water; but, for the
fisherman who comes there for the first or second time, or perhaps for the tenth time, but
after intervals of ycars, it may be a difficult task to determine where he can fish. with
safety. And what cau be more tempting-I should say tantalizing-than to follow a
sehool of mackcrel whîich promises a full fare in one day and a speedy return home, with
the mirage of a family to enibrace, and of profits to pocket? Should men be exposed to
such temptations, wlien commercial intercourse and money, as an ultima ratio present so
manv modes of removing restrictions? Is there any one of these varied modes of settle-
ment which is worth the life of a man ?

Great Britain and the United States owed it to their noble common ancestry and
to their close relationship, not to listen to the evil advice of passion, and to show
to the world a new battlefield, where cool judgment and good will are the most
successful arms.

With the termination of the Reciprocity Treaty, reappeared the cruizers and
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cutters among the fishermen, and irritation seemed to have.acquired vigor and intensity
during the suspension. Other international differences had grown up, froi the beginning
of the civil war, and had accumulated dnring the whole of that war, to such an extent
that a spark might start a serious conflict. Fortunately cool heads vere predominant
in the two Governments; the Joint Hligh Commission was appointed, and the-Washington
Treaty reduced to a noney question, what in former times would have cost the lives of
thousands of men, and would have, besides, entailed on both sides an expenditure of
money ten times more considerable than the compensatory indemnities reslting from
that Treaty. Ten Articles of that Treaty concern the fisheries, from the XVIIIth to the
XXVth, both inclusive, and the XXXIInd and XXXIIIrd. In addition to the liberties
granted to them by the Convention of 1818, Americans are admitted, by Article XVIII,
to fish everywhere, in common with British subjects, without being restricted to
any distance from the coast, with permission to land for the purpose of drying their
nets and curing their fish, provided they do not interfere with the rights of privatc
property.

On the other band, British subjects are admitted, by Article XIX, to the same
liberties on the castern sea coasts and shores of the United States, north of the 39th
parallel of north latitude.

Article XXI declares that as long as the Treaty shall subsist, fish oil and fish of all
kinds (except fish of the inland lakes and of the rivers falling into thern, and except
fish preserved in oil) being the produce of the fisheries of the United States or of
the Dominion of Canada, shall be admitted into each country respectively frec
of duty.

By Article XXII it is agreed that Commissioners shall bu appointed to determine,
having regard to the privileges accorded by the United States to the subjects of Her
Majesty, the amount of any compensation which ought to be paid in return for the
privileges accorded t. the citizens of the United States, under Article XVIII, and that
any suni of money which the Commissioners may so award shall be paid in a gross sum
within twelve months after the award given.

Article XXXIII stipulates that the fisheries articles shall remain in force for
the period of ten years from the date at which they may come in operation, by the
passing of the requisite laws on both sides, and further, until the expiration of two years
after notice given by cither of the parties of its wish to terminate the saie.

The Treaty came into operation on the Ist July, 1873. Great Britain clains fron
the United States a sum of 14,880,000 dollars for the concession of the privileges granted
to the citizens of the United States for the period of twelve years.

On the part of the United States it is contended that the liberty of fishing
in their waters and the admission of Canadian fish and fish oil, duty free, il the
markets of tlie United States is equivalent to vhat Great Britain obtains by the
Treaty.

The questions now to be inquired into are :--1st. Is the British claim proved,
and to what extent? 2nd. Have the United States rebutted the evidence adduced
on behalf of Her Majesty, and have they proved a set-off to any and what extent.

Whîerever Aniericans have expresscd a disinterested opinion about the Gulf and
other Canadian fisheries, they have never under'rated their value, as they have.in thiý
case, where they are calledi upon to pay for -usinig them.

At a time vhen no diplomatist ha'd conceivcd the idea of laying the claim of the
United States to these fisheries, on the heroie accomplishiments of our army and navy
from the old British colony of Massachusetts, as we have heard from the eloquent and
distingnished United States counsel before this Commission :-at a time when, emerging
from %var, fit occasious offered thenselves for reminding Great Britain of what she owed
to the bravery of Massachusetts boys, vho had planted her flag in the place of the
French colours over this Dominion; in these times the right of fishing in those waters
had accrucd to the American people from no other origin than a concession by treaty,
and no other basis than the uti possidetis. When another Commission is appointed by
England and France to settle the differences which exist betwcen them in reference to
the Newfoundland Fisheries, I doubt mucl if the political oratory of our American
friends could not, with a little change of tableaux and scenery, bc turned to some
account, such as the French remindirag the English people of the iseries endured by
Jacques Cartier during the winter he spent at Sable Island on bis way to New-
foiuidland, Louisburg, and Quebec, to bring European civilization among the aboriginal
tribes.

Althougli it is hard to vouch for anything in such matters of fancy, I doubt mucli
whether France will recall the heroic deeds of her Cartiers and Champlains to make
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herself a title to these fisheries. She will not iake such light work of her Treaties as
our friends have done.

ln ·the line of historical titles adopted by our learned friends, the Scandinavians
would ivipe out even the clain of Columbus, for three or four centuries before the
discoveries of the great Genoose navigator, some of their fishermen had visited profitably
the banls of Newfoundland. My learned friends should be as much alarmed at the
conseqiences of their fiction, as Mr. Seward was when dealing with the Headland
question in the Senate-p. 9 of the British Brief-he pointed out that the-construction
put upon the word bay, by those who confined them to bodies of water six miles wide at
their mouth, would surrender all the great bays of the United States.

.While listening with pleasure to the narration of the great achievements of the
'Massachusetts boys, we could not understand why they shed their blood for those poor
and unproductive fisheries. We looked a little at history, we searched for a confirma-
tion of the pretensions of our friends, and we found a very different account, in the
writings of their great statesmen, both as to the basis of their claim and as to the value
of the fisheries.

John Quincy Adams, who represented with others, as has already been mentioned,
the United States at the Treaty of Ghent, in 1814, collected information. He applied
to Mr. James Lloyd, and this gentleman, wvriting from Boston on the 8th March, 1815,
communicated to him what vill be found from page 211 to page 218 of his "Duplicate
Letters." A few citations will not be out of place here

"Theshores, the creeks, the inlets of the Bay of Fundy, the Bay of Chaleurs, and the Gulf of St.
Latéence, the Straits of Belleisle, and the coast of Labrador, appear to have been designed by the God
of Nature as the great ovarium of fish;-the inexhaustible repository of this species of food, not only
for the supply of the American, but of the European continent. At the proper season to catch them in
endless abundance, little more of effort is needed than to bait the hook and pull the lino, and
occasionally even this is not necessary. In clear weather, near the shores, myriads are visible, and the
straud is at times almost literally paved with them."

" The Provincials had becorne highly alarmed at the expansion of this fishery and trade; jealous
of its progress -and elamorous at its endurance, they, therefore, of late years, have repeatedly
mnemorialized the Government in England, respecting the fisheries carried on by the Americans, while
the whole body of Scottish adventurers, whose trade both in imports and exports, and control over the
inhabitants, it curtailed, have turned out in fuill cry and joined the chorus of the Colonial Govern-
ments in a crusade agaiust the eucroachments of the infidels, the disbelievers in the divine authority
of kings, or the riglits of the provinces, and have pursued their objects so assiduously that, at their
àwn expense, as I am informed fromn a respectable source, in the year 1807 or 1808, they stationed a
watchmnu in sonefavourable position near t/Le Straits of Canso, to count the number of American vesses
which passed thosc straits on this employmcnt, w7 o returned 938 as the numbcr actually ascertained by
hLirmb to have passcd, and doubtless many others, during the niight or in storrny or thick weather escaped his
obscrvation, and some of these aggressors have distinetly looked forward with gratification to a state of
war, as a desirable occurrence, whivh would, by its existence, annul existing Treaty stipulations, so
injurious, as they contend, to their interest and those of the nation.

. •"The Coast and Labrador Fisheries are prosecuted in vessels of from 40 to 120 tons burthen,
carrylug a number of men, according to their respective sizes, in about the same proportion as the
vessels on the Bank Fishery. They commence their voyages in May, and get on the tishing ground
about the 1st June, before which time bait cannot be obtained. This bait is furnished by a small
species of fish called capling, wlritch trike inshore at that time, and are followed by immense shoals of
codsh whichfeed 'upon thn. Each vcssl selccts her ownfwhIing ground along the coast of the Bay of Chaleurs,
t/w Gidf of St. Lawr'cucc, the Straits of Bllcislc, tI Coast of Labrador, even as far as Cmbierland Island,
and the entrance of. Hudson's Bay, thus improving a fishing ground reaching in extent from the 45th
to the 68th degree of.north latitude.

" In choosing their situation, the fishermen generally seek some sheltered and safe harbour, or cove,
where they anchor in about.six or scven fathoms water, unbend their sails, stow them below, and literally
rnaking themselves at.home, dismantle and convet their vessels into habitations at least as durable
as those of the ancient Scythians. They then cast a net over the stern of the vessel, in vhich a
sufficient number of capling are soon caught to supply theml -with bait from day to day. Each vessel
is furnished with four or five light boats, according to their size and number of men, cadi boat requiring
two mnen. They leave the vessel early in the morning, and seek the best or sufficiently good spot for
fishing, which is frequently found within a few rods of their vessels, and very rarely more than one or
two ril&es distant from then, where they haul the fisi as fast as they can pull their linos, and sometimes
it is said the fish have been so abundant as to be gaft or scooped iuto the boats, without even a hook
or lino; and the fishermen also say that the codfish have been known to pursue the capling in such
quantities, and with such voracity, as to run in large nuinbers quite out of water, on to the shores.
The boats return to the vessels about nine o'cloek in the morning, at breakfast, put their fish on board,
salt and split theni, and. after having fished several days, by which time the salt has been sufliciently
struck in the fish first caugat, they carry tliem on shore and spread and dry thom on the rocks or tenporary
flakes. This routine is followed every day, vith the addition of attending to such as have been spread,
and carrying on board and stowùig away those that have becomne sufliciently cured, until the vessel is
filled with dry ish, fit for an imniediate market, which is gencrally the case by the middle or last of
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August, and with which she then proceeds immediately to Europe, or returns to the United States; and
this li, thus caught and cured, is esteemed the best that is brought to market,'and for several years
previous to that of 1808, was computed to furnish tlreefourth parts of al the dried fish exported from
the United States.

The following statements to be found on page 219 of the. work were furnished to
Mr. Adans by a person, whon he qualifies as a very respectable merchant, who dates his
letter Boston, May 20th 1815

" My calculation is, that there were employed in the Bank, Labrador and Bay fisheries, the years
above meutioned, 1,232 vessels yearly, viz., 584 to the Banks, and 648 to the Bay and Labrador. . I
think the 584 Baukers may be put down 36,540 tons, navigated by 4,627 men and boys (each vessel
carrying one boy), they take and cure annually, 510,700 quintals of fisli; they average about three
fares a year, consume annually 81,170 hhds. of salt, the average cost of these vessels is about 2,000
dollars each; the average price of these fish at foreign markets is 6 dollars per quintal; these vessels
also make from their fish, annually, 17,520 barrels of oil, which commands about 10 dollars per barrel,
their equipnents cost about 900 dollars annually, exclusive of salt.

" The 648 vessels that fisi at the Labrador and Bay, I put down 48,600 tons, navigated by 5,832
men and boys ; they take and cure annually, 648,000 quintals of fish; they go but one fare a year;
consume annually 97,200 hids. of salt. The average cost of these vessels is about 1,600 dollars; the
cost of their equipments, provisions, &c., is 1,050 dollars; those descriptions of vessels are not so
valuable as the baunkers, more particularly those that go from the district of Mâine, Connecticut, and
Rlihode Island, as they are mostly sloops of no very great value; most of these vessels cure a part of
their fish where they catch them, on the beach, rocks, &c., and the rest after they return home; several
cargoes of dry fish are shipped yearly from the Labrador direct for Europe. The usual markets for
those ilsh are in the Mediterranean, say Alicant, Leghorn, Naples, Marseilles, &c., as those markets
prefer small fisi, and the grcatcst past of the fish.cauglt up the Bay and Labrador are very smail. The
average price of these fish at the, market they are disposed of is 5 dollars ;, these vessels also make from
their fish about 20,000 bbls. of oil, which always ineets a ready sale and at handsome prices, say from
8 dollars to 12 dollars per barrel, the most of it is consumed in the United States.

1,232 vessels employed in the Bank, Bay, and Labrador fisheries,
measuring ... ... ... ... tons 85,140

Number of men they are navigated by- ... ... ... 10,459
Number of hhds. salt they consume ... ... ... 178,370 bhds.
Quantity of fish they take and cure ... 1,158,700 quintals.
Barrels of oil they make ... ... ... ... 37,520 barrels.

"There are also a description of vessels called jigpers or small schooners of about 30 to 45 tons
that fish in the South Channel, on the Shoals and Cape Sables, their number 300, they carry about
four or five hands, say 1,200 men, and take about 75,000 quintals of fish annually; consume 12,000
hhds. of salt, and make about 4,000 barrels of oil; their fish is generally sold for the West Indies and
home consumption.

" There are another description of fishing vessels comnouly called Chebacco Boats or Pink Sterns,
their number 600; they are froi 10 to 23 tons, and carry two men and one boy each, say 1,800 hands;
they consume 15,000 hhds. of salt. and take and cure 120,000 quintals of fisi annually. These fish
also are wvholly used for home and West India market, except the very first they take early in the
spring, which are very nice indeed, nd are sent to the Bilbao market, in Spaùi, 'where they always
bring a great price; they make 9,000 barrels of oïl; these vessels measure about 10,300 tons.

"There are also about 200 schooners enployed in the mackerel fishery, measuring 8,000 tons, they
carry 1,600 men and boys, they take 50,000 barrels annually, and consume 6,000 hhds. salt.

"The alewive, shad, salmon, and herring fishery is also immense, and consumes a great quantity of
salt.

Whole number of fisbing vessels of all descriptions ... ... 2,332
Measuring ... ... ... ... ... tons 115,940
Number of men navigated by ... ... 11,059
Salt they consume ... ... ... .265,370 hds.
Quantity of fish they take and cure ... 1,353,700 quintals.
Number of barrels of oil ... ... ... ... 50,520 barrels.
Numnber of barreis of mackerel ... . ... ... 50,000 barrels.

" There are many gentlemen who assert, and roz'ndly too, that one year there were at the ILabrador
and Bay, over 1,700 sail beside the bankers, but I feel very confident they are ruch mistaken, it is'
impossible it can be correct."

Then Mr. Adams gives the authority of his approbation at page 233 to the following
statements froni " Colquhoun's Treaties on the Wealth, Power, and Resources of the
British Empire," 2nd Edition, 1815.

"The value of these fisheries, in table No. 8, page 36, is estimated at £7,550,000 sterling.
"'New Bmnswick and Nova Scotia, from beiug both watered by the Bay of Fundy, enjoy

advautages over Canada, which more than compensate a greater sterility of soil. These are to be
traced to the valuable and extensive fisheries, in the Lay of Fundy, which, in point of abundance and
variety of the finest fish, exceed all calculation, and may be considered as a mine of gold-a treasure which
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cannot be estimated too bigh, since with a little labour, comparatively speaking, enough could be
obtained to feëd ail Europe., Pages 312, 313.

" ISiñce thé trade with the United States bas been so greatly obstructed, the produce of the fisheries
in the British colonies thus encouraged by the removal of all competition, bas been greatly augmented;
and nothing but a more extended population is required to carry this valuable branci of trade almost
to any given extent.

"It will be seen by a reference to the notes in the table aunexed to this chapter, that the
inhabitenis of the United States derive incalcuable advantages, and employ a vast nu-mber of men and,
vessels in the fisheries in the ]River St. Lawrence, and on the coast of Nova Scotia, whilch xclusively
belong to Great Britain. The dense population of the Northern States, and their local situation in the
vicinity of the Most prolific fishing stations, have enabled them to acquire vast wealth by the indulgence
of this country.' Page 313.

"'If ought ever to be kept in view, that (with the exception of the small islands of St. Pierre and
Miquelon, restored to Prance by the Treaty of Paris, in May, 1814) the whole of the most valuable
fisheries of North America exclusively belong at this prcsent time to the British Cro wn, which gives to
this country a monoply in all the markets in Europe and the West Indics, or a right to a certain
valuable consideration from all foreign nations to -whom the ]British Governmaent may concede the
privilege of canying on a fishery in these seas.' Page 314.

"'Private fisheries are a source of great profit to the individuals, in ths and other countries, who
have acquired a right to such fisheries. Why, therefore, should not the United Kingdoui derive a
similar advantage from the fisheries it possesses within the range of its extensive territories in North
Aierica. (perhaps the richest and most prolifie in the vorld), by declaring every ship and vessel liablé
to confiscation which should presume to fish in those seaà witliout previously paying a tonnage duty,
and receiving a license lirmited to a certain period wben fish may be caught, -with the privilege of curing
suc lish in the British territories ? All nations to have an equal claini to such licences, limited to
certain stations, but to permit none to supply the British West Indies, except His Majesty's subjects,
whether resident in the colonies or in the parent State.' Page 315.

St. John's or Prince Edward's Island.

FISHERIEs.-This island is of the highest importance to the United Kingdom. Whether the
possession of it be considered in relation to the Americans, or as an acquisition of a great maritime
power, it is worthy of the most particular attention of Government. Mr. Stewart has justly remarked,
in his account of that island (page 296), that the fishery carried on, from the Amjerican States, in the
Gulf of St. Lawrence, for some years pas., is very extensive, and is known to be one of the greatest
resources of the wealth of the Eastern States, from which about 2,000 schooners, of fron 70 to 100
tons are annually sent into the-gulf; of these about 1,400 make their fish iii the Straits of Bellisle and
on the Labrador shore, from whence what is intended for the European inarket is shipped off, without
heipg sent to their own ports. About 600 American schooners inake tlieir fares on the north side of
the îsland, and often make two trips in a season, returning with full cargoes to their own ports, where
the fish are dried. The number of men employed in this fishery is estinated at between 15,000 and
20,000, and the profits on it are knonm to be very great. To sec such a source of -wealth and naval
power on our own coasts, and in our very harbours, abandoned to the Americans, is 'much to' be
regretted, and would beo distressing, where it not that the means of re-occupying the whole, with such
advantages as iust soon preclude al competition, is afforded in the cultivation and settlement of Prince
Edward's Island." Pages 318, 319.

It must be remembered that these statements were for the last ten years of the last,
and the first ten years of the present century.

Ve are not informed where the 50,000 barrels of mackerel were then caught, but
we have the opinion of Senator Tuck, cited at pages 9 and 10 of British Brief, who
says- "Perhaps I should be thought to charge the Cominmissioners of 1818 with
overlooking our interests. They did so in the important renunciation which I have
quoted, but they are obnoxious to no complaint for so doing. In 1818, we took no
mackerel on the coasts of British possessions, and there was no reason to anticipate that
we should ever have occasion to do so. Mackerel were then found as abundant on the
coast of New England as anywhere in the world, and it was not until years after that
this beautiful fish, in. a great degree, left our waters. The inackerel fishery on the
provincial coast has principally grown up since 1828, and.no vessel was ever licensed for
that business in the United States til 1838. The Commissioners in 1818 had no.other
business but to protect the codfish, and this they did in a manner generally satisfactory
to those most interested.'

From the assertions of seemingly well-informed Gloucester. officials, accepted as such
ý'y the American Counsel, the state of things described by these Boston gentlmien in
1815,.would have undergone a complete change, not progressively and in accordance
with the laws of nature; but on the contrary, the species and quantity of fisi caugit in
our waters, and the number of vessels and men engaged in that business, have gradually
become more and more insignificant. The magnates of cod and mackerel from
Gloucester and other ports, who had draped thenselvcs in loftv statisties for the
Centennial, have comne here to explain once more thau all is not gold that glitters. They
tok off their Centennial costumes, as people do after a fancy ball, they humbled themiselves
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to the last degrce of mortification, contending that the Gulf fisheries had reduced thenfi t
beggary, they Laving lost some 325 dollars, others only 128 dollars, on every trip they
had made there during scores of years in succession. Peo'ple who do not know those
hardy and courageous fishermen of Gloucester, would hardly believe that .some of them
have gone through 170 trips consecutively, without ever flinching in their Spartan
stoicism, under an average loss of 225 dollars each trip! Who. should wonder, if, in
their disgust of such an ungrateful acknowledgement, mackerel should have gone to
distant zones, vhcre they could be better apprcciated.

Cool philosophers thought they were bound to reduce to nine the wonders of the
world. They were mistaken. Here is that wonderful town of Gloucester, State of
Massachusetts, in the United States of America, which bas been built, and has grown up.
rich and prosperous, by accumulating losses. and -ruins upon former losses and ruins.
The painful history of its disasters should be inscribed as the tenth wonder.

Fishing, no doubt, like all other industries, lias its fluctuations of success and partial
failure; but as it rests upon an inexhaustible supply to be found somewhere, it never
can be said to be an absolute failure. It was only within a few years-that experimeptal
science vas applied to fish. Science is diffident, as shown by Professor Baird ; in .fact
science teaches uncertainty and unbelief, because the more a man learns, the rnr.'he
finds himself ignorant, the more he labours to know if what he thought .to be one thing,
is not another thing. The witnesses from Gloucester are foremost in that school' df
philosophers, vho doubt of their own existence. Their town is already a myth; their.
families would have soon been the same; and alas! themselves, if they hîad been
too long before this Commission, would have to kick each other to know wlhether they
were myths or living beings.

I will have a more fitting occasion for reviewing the evidence brought on behalf of
the United States generally. For the moment the contrast was rather tempting,
between what A mericans of our days thought of our fisheries, and what their ancestors
thought almost a century ago. I proceed now to shov that the British claim has been
proved.

Mr. Dana.-That; was as to the cod-fishery.
Mr. Doutre.-l think they have made very little difference.
Mr. Dana.-Cod-fishing is prosperous now.
Mr. Doutre.-lt must not be forgotten, as one of -our learned friends expressed

himself in reference to other matters, they have now a point to carry. When Mr. Adanis
was collecting his information lie had no point to carry, but simply to give a plain
statement of facts. Those rich fisheries which were spoken of in such glowing ternis in
1815 have, it is asserted, declined to nothing, because ve ask for their value. I nevèr
heard the matter more plainly and squarely laid down than it vas yesterday, by My
learned friend, Mr. WVhiteway, when lie said, "Now, that yon possess these fisheries,
how much would you asiz fbr their surrender?" If we were to turn the tables.in
this manner, we would sec the Gloucester gentlemen coming here and describing the
fisheries in Centennial colours.

Mr. Dana.-Our testimony was all to the effect that the cod-fishery is still profitable
in Gloucester.

Mr. Doudre.-I think at this hour we must understand the bearing of the testimony
or we will never do so. The fisheries in hlaine have been completely destroyed and no
longer exist. I will read from the testimony on that point in a few moments.

The muuber of Anerican vessels frecgenting the British-American waters could
not be estimated with any degree of precision. Witnesses could only speak of what.
thev had secn, and but very flew of them could, within a short tine, go over all the
fishing grounds and make au estimate, even if they had gone round with that object
in view. They had to trust to what they had huard from othier parties, who about the
same tie had been in other portions of these waters, and by combining the knowledge
acquired froi others with their own, they were able to give a statement of the number
of vessels frequenting those waters.

. Captain Fortin, page 328 of British evidence, states that in the Province of Quebec
only, the extent of the coast on which the fisheries of Canada are codibeted is about

1,000 miles ; and Professor Hind, pàge vii of bis valiable paper, estimates the area of

coastal waters conceded to thie United States by the Treaty, to.be about 11,900 square
miles. Americans have been in the habit of fishing all around hie. Bay of Fundy, and
on the south-east coast of Nova Scotia, without counting the Gulf; but the bulk of the

American flect entered the Gulf. principally by the Gut of Canso, and also by goimg
round Cape Breton, or by the Strait of Belle isle, coming from Néwfôundland. We
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have a .mass of evidence that they were on all points at the same ti:ni, and l::!m
numbers-

Babson, 20th American Affidavit, estimates the Amerian fleet at 750 sail.
Plumer, 22nd ,, ,, ,, , ,, 700 ,,
Pierce, 24th ,, ,, ,, says from 700 to 800 ,,
Gerring, 26th ,, ,, ,, says 700 ,
Wonson, 30th ,, ,, ,, ,, ,, 700
Embree, 167th ,, ,, ,, says 700 to 800 ,
Grant, 168th ,, ,, ,, says 700 ,

Bradley, the first American vitness examined before the Commission, in answer to
the American Counsel, page 2: Q. Give an approximate amount to the best of your
judgment ?-A. 600 or 700 certainly. i have been in the Bay vith 900 sail of American
vessels, but the number rather diminisled along the last years I went there. Everything
tended to drivé them out of the Bay, cutters, and one thing and another, and finally I
went fishing in our own waters and did a good deal better.

Graham, page 106 of American Evidence, undertakes to contradict Bradley-but
finally he has no better data than Bradley to guide hiniself, and after all his efforts, he
admits the number to have been 600 sail.

This was during the existence of the Reciprocity Treaty, and on this point, as well
as on all others, it is to that period that we must refer, to find analogy of circunistances.

The average catch of these vessels presents naturally a great diversity of apprecia.
tion, and on this the causes which divided the witnesses are more numerous than those
concerning the number of vessels. First the tonnage of the fishing vessels, varying from
30 tons to 200 tons, must have regulated tie catch more or less. 'When a vessel had
a full cargo, she had to go home, even if fish liad continued to swarm around lier. Then
the most favoured spots could not admit of the whole fleetl at the same time. They hlad
to scatter over the whole fishing area with fluctuations of luck and mishap. We must
add to this that many of the crews were composed of raw material; who had to obtain
their education and could not bring very large fares. Some naturalists have expiessed
the opinio that fish are inexhaustible, and that no amount of fishing can ever aflect the
quantity in any manner. When it is thouglit that one single cod carries from 3,000,000
to 5,000,000 of eggs for reproduction, one mackerel 500,000, and one. herring 30,000,
as testified by Professor Baird, on pages 456 to 461 of the United States' evidence;
there was some foundation for that opinion, but several causes have been admitted as
diminishing and sometimes ruining altogether some species of fisl. Predacious fish,
suîch as shark, horse-mackerel, dogfish, bluefish, and probably many others have had
both effects on some species. (See Professor Baird's evidence at pages 462, 476, and
477.) A more rapid mode of destruction has been universally recognized in the use of
seines or purse-seines, by which immense quantities of fish of all kinds and sizes are
taken at one time. By that means the mother fish is destroyed wliile loaded with eggs.
Fish too young for consumption or for market are killed and thrown away. It is the
universal opinion among fishermen that the inevitable effect of using ptrse-seines must
eventually destroy the most abundant fisheries, and many Anierican witnesses attribute
the failure of the mackerel fishery on iheir own coast, in 1877, to that cause. It is true
that this theory is not accepted by Professor Baird, who, however, has no decided
opinion on the subject, and who lias given the authority of a publication, which he
controls, to the positive assertion that this mode of catching fish is nlot injurions. Pages
476, 477.

When a vessel of sufficient tonnage is employed, that is from forty tons upwards,
the catch of mackerel las varied from 300 to 1,550 barrels in a season for cach vessel.

Here is the evidence on the subject of mackerel:-

Chiverie, British evidence, p. 11, makes the average 450 barrels per
vessel in a period of twenty-seven years. iome years, that
average reached 700 barrels per vessel.

MacLean, p. 25, says the average has been 500 per vessel during the
twenty years from 1854 to 1874.

Campion, pp. 32, 34, 38, average for 1863, 650 barrels; 1864, from
600 to 700; 1865, over 670; 1877, some caught 300 barrels
with seines in one week. One vessel seined a school estimated
at 1,000 barrels.

Poirier, p. 62, average catch 500 to 600 per vessel in one season.
Harbour, p. 79, ,, 500 ,, . ,, ,
Sinnett, p. 84, ,, 500 ,, ,. ,,
Grenier, p. 87, ,, 500 to 600 ,, ,, r
MeLeod, p. 98, ,, 500 ,, ,
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Mackenzie, p. 129, average catch of mackerel 700 barrels per vessel.
Grant, p. 182, ,, ,, 600 to 700
Purcell, p. 197, ,, 250 per trip.
McGuire, p. 210, average catch of mackerel, 600 per season.

Forty-four other witnesses examined, on behalf of the Crown, and cross-examined
before the Commission, have stated the saine fact. These statements are confirmed by
the following American witnesses:-

Bradley, American evidence, p. 2, 600 barrels.
Stapleton, ,, p. 10, 600 ,,
Kemp, ,, p. 63, 600 to 700.
Freeman, ,, p. 75, 600 to 750.
Friend, ,, p. 119, 520
Orne, ,, p. 127, 233 per trip 466 per season.
Leighton, p. 140, 361 ,, 722
Riggs, ,, p. 156, 342 , 684
Rowe, , p. 161, 246 ,, 492
Ebitt, ,, p. 175, 375 , = 650
Cook, ,, p. 181, 280 ,, 560
Smith, ,, p. 186, 274 ,, 48
MeInnis, ,, p. 191, 457 ,, 91-
Garder, ,, p. 209, 240 ,, 448 I
Martin, ,, p. 211, 273 546
Turner, ,, p. 226, 270 ,, 40
Rowe, ,, p. 235, 259 ,, 1818
I=eman, 4 ep. 325, 44r sa 886

In order that any one may verify the corrcctuess of this estirnate, for every witness,
1 m-ny state tliat this is the process throiigh which 1 arrivcd at it. I took the number of
barrels caughlt in ecdi trip, by every witness,,..Ind divided thc totalt by the number of
trips. Some %vitnesses have made more than tliat average, ethers have made 1ess. I
abstained fromn taking the larger and the smaller catches ; and in this respect 1 have
folloived a mode of estimating the matter, w'hichi has been incorporated in our legislation.
Wlien, in 1854, Seignorial tenure wag abolished in Lower Canada, indemnity wvas to be
paid te the Seigniors wvho conceded for Il<lods-et-ventes," that is to Say, a kind of penalty
upen any sale or mutation of property which took place, consisting of one-twelfth of
purchase meney. There was no fine imposed on property being transmitted by h1mherit-
ance, only in case of mutation by sale, or anythrng equivalent ta a sale, such as exchange.
Then te estirnate the value of that right, wbichi was se variable, because during sonne
vears there would lie almost no mutations ini a Seigniory, Nvhi1o during other years there
;-vou1d be many, a rule was adoptcd by which the income of the Seigniory, froin that
source, for 14 ycars, wvas taken, the two highiest and twe lowest years struck out, and the,
ton other years lield to constitute an averao»e, and the amount, capitalised at 6 Ver cent,
was te lie paid. In that matter they wcrc dealing wvith fiacts tvhich could lie found in.
the books cf the Seigniories ; it %vas not based upon what my learned friend, Mr. D'ana.
lias se %ve1l called the swimming basis; while here the calculation is certainly surrotinded
with niuch greater difiulty. Some cf the fishermen have made only âne trip in a-year,
but it %vas their own fault, as they could have made two and three. I ha-ve calculated
on two trips a-year only, aithotigli many bave made three, and %vould have justifiéed me
in adding- a third te the amount tDper season. I rcmained within that medium where thé
Latin prbovcrb says that trutlî dweLs. 1 have given the caleulations for* mackerel . -ere
is that. for codfish:

Purcell, p. 198. 1las knewn cf 1 ,000, but does net state whether quintals or barrelIs.
Bigelow, p. 221. Spring codfisheries on Western and La Have B3anks, srinier

and autunin fisheries on the Grand Bank. They make-froin six to twenty
trips in a year, with fresh cod. No quantity stated.

Stapleton, p. 226. Cauglit 600 quintals within 2J miles cf Prince.Edward Island.
Baker, P. 269- Has seen 200 American vessels codfishink in due 'part, betveen

Cape Gaspe and Bay Chaleur, each vessel catchiug 700 quintals.
Flynn, p. 270. 700 quintals per vessel, caught on Miscon and Orphan Banks, ail

the bait for which is caughft inshore, and consist. in mackerel and -herring.

Lebrun, p. 289. 700 te 800 quintals, from Cape Chatte te Gaspe, per vessel.
Rey, p. 293. Has, seen 250 te 300 American vessels codfishing.
John MeDoal'd, p. 374. 600 quintals.
Sinnett, p. 85. 300 draughts, or 600 quintals.
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The following relates to herring:-
Fox, Customs Officer ; Brit. Evid., p. 114. 600,000 barrels;entered outward silice

1854; at lcast one-half of the vessels have failed to report. This is near
Magdalens.

Purcell, p. 198. 50 vessels fishing, and catching each 1,000 barrels.
MeLean, p..235. In Bay of Fundy, 100 to 125 American vessels fisiing for herring in

winter, and catching 7,000,000 to 10,000,000 herrings, which went to Eastport.
Lord, p. 245. From 900,000 dollars to 1,000,000 dollars worth of herring caugit

annually, by Americans, from Point Lepreaux, including West Isles, Campo-
bello and Grand Manan, Bay of Fundy.

McLaughlin, p. 254-255, estimates at 1,500,000 dollars the annual catcli of herring
. by Americans around the Island and the mainland of Bay of Fundy.

Halibut, pollock, hake, haddock, were caught by Americans ail over Canadian
waters, but in smaller quantity, and their separate mention here would take more time
and space than the matter is worth. However, we will see what is said concerning these
different kinds in the summary of evidence concerning the inshore fisheries.

In the discharge of my duty to my Government, I have thought proper to go over
grounds which laid at the threshold of the question at issue; first, because the repre-
sentatives of the United States Government had selected them as a fair field for
surrounding that question with artificial clouds of prejudice and fictitious combination of
facts and fancy; and, in the second place, because I thought that the main question
would be better understood if the path leading to it was paved with a substantial and
truthful narration of the circumstances which had brougit this Commission together.

The United States are bound to pay compensation, not for fishing generally in
waters surrounded by British territory, but for being allowed to fish within a zone of
three miles, to be measured, at low-water mark, from the coast or shores of that territory,
and from the entrance of any of its bays, creeks, or harbours, always remembering
that they had the right to fish all round Magrdalen Islands and the coast of Labrador,
without restriction as to distance. The functions of this Commission consist in deter-
mining the value of those inshore fisheries, as compared to a privilege of a similar character,
granted by the United States to the subjects of Her Majesty, on some parts of the
United States' coasts, and then to inquire what appreciable benefit may result to the
Canadians from the admission of the produce of their fisheries in the United States, free
of duty, in excess of a similar privilege granted to the United States' citizens in Canada;
and if such excess should be ascertained, then to apply it as a set-off against the excess
of the grant made to the United States over that made to the subjects of Her Majesty.

As the learned Agent and Counsel representing the IUnited States have often
criticised the acts of the Colonists, when they constrained the Americans to execute the
Treaties and to obey the municipal laws, first of the separate Provinces, and then of
the Dominion, probably with the object of contrasting the liberality of their Govern-
ment with the illiberality of our own; I ivould like to ask which of the two Govern-
ments went more open-handed in the framing of the fislery clauses of the Treaty of
Washington ? Did we restrict the operations of the Americans to any latitude or geo-
graphical point over any part of our waters? Not at all. Wc admitted them every-
where; while on their part they marked the 39th parallel of north latitude on one of
their coasts, to wit, the castern sea-coast or shores, as the herdulean column beyond which
we could not be admitted. The immediate and practical consequence was that we
granted the liberty to fish over 11,900 miles of sea-coasts, where the bulk of the fishing
is located; and we were granted the right to fish over 3,500 miles of sea-coasts, where no
fishing is donc of any consequence by the American themselves, and where no British
subject has ever been seen. (As to area, sec Professor Hind's Paper, page VII.) In
this instance the A mericans cannot contrast the good will of the Imperial Government
with tie illiberality of the Colonists, because the latter were represented in the Joint
High Commission by their first Minister, who assented to the Treaty, and the Dominion
Parliameht, and the Legislatures of Prince Edward Island, and of Newfoundland, equally
assented, through solemn Parliamentary Acts.

In dealing with the value and extent of the North Britisi-American coast fisheries,
I think I may witl all safety say that in the waters surrounding the three-mile limits
there are no deep-sea fisheries at all. The« assertion may appear hazardous to our
American friends, but I am sure they vil1,agree with me when I.remind them of the
whole' bearing of their own evidence. No doubt their witnesses have made use of the
words " deep-sea fisheries " in contradistinction to the shore fisheries proper ; but is there
one of their witnesses who has ever pretended to have caught fish in any place other
than banks when it was not inshore?



The whole of the witnesses on both sides have testified that when they were not
fishing insiore they were fishing around Magdaleu Islands, which is another shore, on
Orphan, Bradley or, Miscou, or other banks; but as regards a deep-sea fishery, in contra-
distinction to banks or shore flishery, there is no such thing in the whole evidence.

Sir Alexander Galt.-Are you now referring to the fisheries generally, or ,to the
mackerel fishery in particular?

Mr. Doutre.-To the codfishery alsr. Codfish is taken on banks.
M1r. Dana.-It is a question of names-what you call a bank fishery.
Mr. Doutre.-Is not the result of the whole evidence on both sides that fish is to be

-found on the coast within a few miles, or on banks, and nowhere else? This is the prac-
tical experience of all fishermen. Now, science explains why it is so. That class of
evidence is unanimous on this most important particular, namely, as to the temperature
necessary to the existence of the cold--water fish in commercial abundance, such as the
cod and its tribe, the mackerel, and the herring, vhich include all the fish valuable to
our commerce. According to the evidence I shall quote, the increasing warmth of the
coastal waters of the United States, as summer advances, drives the fish off the 'coast
south of New England into the deep sea, and puts a stop tO the summer fishing for
these fish on those parts of the coast in the United States; a, condition of things due to
the shoreward swing of the Gulf Strean there. On the other hand, it is stated that on
the coasts of British America, where the Arctic current prevails, the fish come inshore
during the summer months, and retire to the deep sea in the winter months.

Professor Baird says, on page 455 of his evidence before the Commission, speaking
of the codfish, in answer to the question put by Mr. Dana, " What do you say of their
migrations ?" Answer : " The cod is a fish the migrations of which cannot be followed
readily, because it is a deep-sea fish, and does not show on the surface as, ti e mackerel
and herring; but, so far as we can ascertain, there is a partial migration; at least, some
of the fish don't secm to remain in the same localities the year round. They change
their situation in search of food, or iii consequence of the variations in the temperature,
the percentage of salt in the water, or sone other cause. In the south of New England,
south of Cape Cod, the fishiug is largely off-shore. That is to say, the fish are off the
coast in the cooler water in the summer, and as 'the temperature falls approaching
autumn, and the shores are cooled down to a.certain degree, they conie in and are taken
within a few iiles of the coast. In the nörthern waters, as far as I eau uniderstand fron
the writings of Professor Hind, the fish generally go off-shore in the winter tine, excepting
on the south side of Newfoundland, where, I am informed, they maintain their stay,
or else corme in in large numbers; but in the Bay of Fundy, on the coast of Maine, and
still further north, they don't remain as close to the shore in winter as in other seasons."

You will observe that Professor Baird limits his statement that the warm water in
summer drives the fish off the coasts of the United States te the south of New England
only. The water appears to be cold enough for theni on the coast of Maine in summer
to permit of their coning inshore. But now let us see what he says of the condition of
the fisheries there. In his official Report for 1872 and 1873 the following remarkable
statement is to be found:-

"Whatever inay be the importance of increasing the suply of salmon, it is trifling compared with
the restoration of our exhausted cod-fisheries, and should these be brouglit back to their original
condition, we shall find within a short tiie, an increase of wealth on our shores, the amount of
which it would be difficult to calculate. Not only would the general prosperity of the adjacent States
be enhanced, but in the increased number of vessels built, in the larger number of men induced to
devote themselves to maritime pursuits, and in the general stimulus to cverything connected with the
business cf the seafaring profession, we should be recovering in a great measure from that loss which
hias been the:source of so much lamentation to political economists and well-wishers of the country."
Page 14. - Report of CGo'mmissioner of Fish and Fisherics, 1872-73.

It thus appears from the testiniony of Professor Baird that the-cod are driven off
the shores of the United States south of New England by the increase of temperature in
the summer months, and on the New England and Maine shores the cod fisheries are
exhausted. The only conclusions that can bc drawn from these facts are that the sole
dependance of the United States' fisherimen fbri cód, which is the most important con-
mnrcial sea-fish, is, with the single exception of George's shoals, altogether in waters off
tlie British Aierican coast line.

ýProfessor Hind says, in relation to this subject and in answer to the questions-

What about the ced ? Is it a fish that requires a low temperature ?-A. With. regard to. the
spawning of cod, it always seeks the coldest -water wherever ice is not present. In all the spawning
grounds from the Straits of Belle Isle down to. Massachusetts; Bay-and they arevery numerous indéed
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-they spawn during.alnost all seasons of the year, and always in those localities where the water is
coldest, verging on the freezing point. That is the freezing point of fresh water, not of salt, because
there is a vast difference between the two."

The cause of the spawning of the cod and the nackerel at certain points on the
United States' coasts is thus stated by the sanie witness

"Q Now take the American coast, show the Conunission where the cold water strikes.-A.
According to Professor Baird's reports there are thrée notable points where the Arctic current impinges
upon the banks and shoals within the limits of the United States' waters, and wlere the cod. and
mackerel spawning grounds are found. If you will bear in mind the large map we had a short time
ago, there were four spots marked on that map as indicating spawning grounds for mackerel. If you will
lay down upon the chart those points which Professor Verrill has established as localities where
the Arctic current is brought up, you vill find that they exactly coincide. One spot is the George's
Shoals."

So dependent is the cod uipon cold waters fbr its existence, that Professor Baird
tells, in reply to the question put by Mr. Thomson, " Could cod, from your knowledge,
live Li the waters which are frequented by the nullet?" "No; neither could the
mullet live in the waters which are frequented by the cod." (p. 471.) Now, in another
portion of his evidence, Professor Baird says (p. 416) that 'the mullet is quite abundant
at some seasons on the south side of New England ;" and thus we have, in a different
manner, explained the reason why the cod cannot live in summer on the shores of the
United States south of Cape Cod on account of the water being toowarm, and the
evidence of the witness is confirmed by. the following evidence of Professor Hind:

"Q. Are those three fishing localities on the Americau coast, Block Island, George's Bank, and
Stellwagen's Bank, in Massachusetts Bay affected every year, and if so, in what vay, by the action of
the Gulf Stream ?-A. The whole of the coast of the Uited States, south of Cape Cod, is affected by
the Gulf Stream during the sumier season. At Stonington flic temperature is so warm even in June,
that the cod and haddock cannot remain there. They are alil driven off by this wanu influx of the summer
Ilow of the Gulf Stream. The saie observation applies to certain portions of the New England coast."
-enbuttal evidence, page 3.

The testimony of these two scientific witnesses then agrees conpletely vith
reference to the important question of temperature. We all know of the enormous fleet
annually sent by the Anericans to the Grand Bauks of Newfoundland, the Nova Scotia
Banks, and the various Banks in the Gulf of St. Lawrence. With the exception of the
comparatively small quantity of cod taken on the United States' coasts, in spring and fall,
and on Geor~ge's Shoals, the greater part of the 4,831,000 dollars' woirth of the cod
tribe, which the tables put in by Professor Baird show us to be the catch of last
vear of United States' fishermen, must necessarily have been taken in British American
vaters, or off British American coasts, for there are no other waters in which Americans

take this fish.
Turning now to the niackerel, we shalt find that the same prevailing influence,

namely, that of temperature, actually defines thcspawning area and limits the feeding
grounds of this fish.

Colonel Benjamin F. Cook, Inspector of Custonis, Gloucester, tells the Commission
that this very year, " In the spring, out south, there vas a large arnount of mackerel,
and late this fall, when we were coming froni home recently, the mackerfel had appeared
in large quantities from Mount Desert down to Block Island; but daring the middle of
summer thev seem to have sunk or disappeared.' Page 182.

In the portion of Professor Hind's testimony, just quoted, the cause of the miackerel
seeking three or four points only on the United States' coasts to spawn in the spring is
given, which is, that there the Arctic current impinges on the coast-line. Cold vater is
then brought to the surface, and as .both the eggs of the cod and of the mackerel float,
the low condition of temperature required is produced there by this northern current.
This question of the floating of the eggs of the cod and of the mackerel is very impor-
tant, for when the timne of spawning is considered, it shows fron the testimony of both
witnesses that ic coldest months in the year arc selected by the cod ini United States'
waters, and the mackerel spawn only when the Arctic current or its offset ensure the
requisite degree of cold. The sanie peculiarity,. according to Professor Baird, holds
good with regard to the herring. This condition of extreme low temperature, necessary
for the three commercial fishes, so limits the area of suitable waters off the coast of the
United States, that the American fishernien are compelled to corne to British American
zoasts for their supply of these fish, whether for food or for bait.

All the American witnesses concur in the staternent that the cod-fishery is the most
profitable, and there is an equal concurrence of statement that the cod-fishery is
erroneously styled an off-shore, or so-called deep-sea fishery.
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i callattention to the codfishery, as pursued by tlie great ,Jersey houses, wholly in
mall open.boats, aiid almost alwavs withiin three miles from the shore ; to the codlfishery

pursued on the Labrador Coast, wýholly inshore ; on the whole extent of Newfoundand,
except a small portion of the western coast also wholly inshore; to the codfisheries
pursuedin the deep bays and anong'the Islánds of Nova Scotia, on the north shore of
the St. Lavrence, on the northern coast of Cape Breton, quite close to the shore.

That leads me, by a naturai connection, to banks and shoals, for it has been shown
that these bring the cold water of the Arctic current to the surface, by obstructingits
passage. The underlying cold current rises over the banks and pushes the warmer water
on each side. Alour testimony goes to prove that the mackerel are almost altogether taken
on shores, banks, and shoals, where the water is cold An off-shore bank is a submarine
elevation -a iilIl top in, the sea-and the temperature here ý is cold, because the Arctic
current or cold underlying strata of vater rises over the baniks with the daily flow of
the. tides. (Professor:Hind's paper, page 97.) This is the fisherman's ground,¯both for
cod at sonie seasons and for nmackerel at all seasons. But what of a:slielving or sloping
costtwo or three miles out to sea, exposed to the fuill sweep of the tides? Is not that
also practically one* side of a bank, over which the flood tide brings the cold under-
lying \vaters, and mixes them with the warm surface waters, producing in such localities
the required temperature? Looking at the Chart of Prince Edward Island, the
Magdlen Ilslands, and the estuary of the St. Lawrence, there is no part of the Magdalen
Islands, w here the Americans fish within the three-mile limits, where' water is so deep
as within the three-mile limit on Prince Edward -Island, east *of Rustico, and covering
fully one-half the mackerel ground there. The depth of water between two and three
miles from the coast is shown on the Admiraltychart,, to vary there from 9 to 13
fathioms 'vithin those limits, or 54 and 78 feet enough to float the largest man-of-war,
and leave 25 to 4Ù feetbeneath her keel. It will be remembered that in one of the extracts
I. have. read, the depth of water .where fish are takenlis given at from 5 to 8 fathoms.
And yetrwe have been: constantly. assured that, there is not water enough for inshore
-iackerel fishing in vessels drawing -13 feet of water at the utncst. Besides all this,
we have the tcstimnony so frequently advanced from fishermen on the shores of Prince
Edward 'Iland, that the American fishermen were a source of aarmn and injury to them,
on accunt of their lee-bowing their boats. This proves two important facts-first, that
the Ameridali fishermen did and do constantly cone:within the three-mile limit to fish foi
mackerel, and they corme in with their vessels, because the fish is there.

Having givenithe reason why these cold water species of fish, according to a law of
nàture, must be found quite close inshore, I will now proceed to show that the facts
put in- evidence fully sustain science.

I shall first direct the attention of your Honours to the special facts connected with
the fishing operations pursuedon the coasts of the estuary of the St. Lawrence and the
Guf of St. Lawrence," from Cape Chatte to.Gaspe, and Cape Despair, on the south
side, and from Point des Monts, on the north side of the estuary, to Seven Islands, thence
to Mingan, thence to Natashquan, an immense stretch of coast line.

The witnesses from the Province of Quebec have more to say about cod, bait,
hialibit, and herring, than about mackerel.

Mr. P. T. Lamontaigne. testifies in reply to Mr. Thomson, as follows:

. Take froin Cape Chatte to Gaspe, along the south shore, what is the average annual export
each year of fisli; I refer to the codfish and linefish ?-A. From my place down to Cape' Gaspe there
will be 25,000 quintals at least of dried fish exported.

Q. Taking the whole Gaspe shore, what would you say ?-A I should think iot less than from
180,000 to 200,000 uintals of dried fish.

Q What is the value per quintal previous to exportation ?-A. They should not be worth less
than 5 dollars per quintal,

"Q. How are these fish taken, by vessels or by boats ?-A. BS'boats.
"Q. Are they taken with hook and line ?-A. Yes. What we take on our coast are all taken ith

boats and .with hook and ine.
"Q. Have you any halibut on your coast ?-A. Not at present.
Q. What is the reason ?-A We attribute it to the Ainericans flshini for halibut on our coast.

"Q. What time do they fish ?- About August.
"Q. Whàt years did' they come there ?-A. Froir1856 to 1866 a.nd 1870, as near as I can

remeiner
"Q.ý n 1866 the Recipiocity Treaty came to an end. Did the Americàns fish for halibut there

in 1870 ?-A. I could not say exactly the year, but I an sure they fished there.
Q. Did they fisli after the othe Reciprocity Treaty in1 1866 ?-A. The Americans did

fish there.
Q. Was halibut taken within two miles of the shore ?-A. 2Near the shore.
Q The Americans came i fterthe Reciprocity Treàty was abiogatéd did they ?-A. I believe

they did.
YV
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. And they cleaned out the halibut ?-A. Fishernen all agree in saying that they took awy
IlI the halibut on our coast."

While we are speaking of the halibut, 1 must i-emind the members of the Com-
mission of the strenuous efforts made by the American counsel and wituesses to impress
them with the notion that halibut was extinct all over the Bav of St. Lawrence, and
that the Americans never fished for codfish in the Gulf anywhere. We are not left here
to select between conflicting testimony. We have judicial authority to strengthen our
assertions. I -will extract from a report filed in the case, four seizures of vessels caught
in the act of fishing balibut and cod within the three-niile liiiit.

Lizzie A. Tarr,' 63 tons, Messrs. Tarr Bros. owners, Çloucester, Mass., U.S., seized 27th August,
1870, by N. Lavoie, schooner 'La Canadienne,' about 350 yards from the shore in St. Marg-aret's Bay,
north shore of Gulf of St Lawrence, Province of Quebec. Anchored at Yest Point of St. Margaret's
Bay, near Seven Islands, St. Lawrence coust, west of Mount Joly, about 350 yards from the shore..
Five fishing boats were alongside the vessel, crew having just returned froi tending their lines, which
were set between the vessel and the main land. Six halibuts vere found on the lnes. Master
admitted that the owner of vessel had directed him to go and fish there, as the Govern4ment cutter was
seldom seen in these places, and some of the crew stated; that if .they had good spy-glass they awould
not have been caught. Tried in Vice-Admiralty Court at Quebec. Vessel condemned. *Defended.
Sold for 2,801 dollars; money paid to credit of Receiver-General, after deducting costs and charges.

"'Samuel Gilbert,' 51 tons, Richard, Hanan master, Gloucester, Mass., 'U.S., seized July 24th,
1871, by N. Lavoie, schooner 'La Canadienne,' about two miles N.W. by W. from Perroquet Island,
near Mingan, on the north coäst of the Gulf of St. Lawrence. At the time of capture schooner was
taldng fresli codfish on board from one of her flats alongside. 'Two of her boats :were actively fishing
at a distance of 450 yards from shore, and men on board were il the act of hauling in their lines with
fisl cauglt on their hooks. When seized boats vere half-full of fresbly caught codfish, and had
also on board fishing gear used for cod fishing. Owner admitted having fished, but pleaded as an
excuse that he was under the impression that the provisions of the Washington Treaty were in
operation. Tried in the Admiralty Court at Quebec. Vessel condemned. Vessel released for costs.

"'Enola C.,' 66 tons, Richard Cunningham master, Gloucester, Mass., U.S.., seized 29th May,
1872, by L I. Lachance, schooner 'Stella Maria' less than two miles from the shore in Trinity Bay,
north shore of Gulf of St. Lawrence, Province of Quebec. Actively fishing at tinie of capture; had
been fishing all day with trawl nets set from 50 to 600 yards from shore, and extending five or six miles
àlong the coast, between Point des Monts and Trinity Bay. .When captured, vessel was becalme.d
inside of 2 miles of Trinity Bay; had on deck two fresh caught halibuts, and two of her men were at
the time eugaged'in raising trawis set close in Trinity Bay. On their coming alongside of vessel, it was
ascertained they had two halibuts in their boat. Master admitted having committed the offence, but
begged hard to be let off, on account of this being his first offence. Had been warned, before:coming
to Trinity Bay, not to fish within limits. At time of seizure vessel had on board a cargo.of about 2,000
pounds of halibut and salt. Sureties discharged.

"' James Bliss,' 62 tons, Allan Mclsaacs master, Gloucester, Mass., *U.S., seized 18th June,1872, by
L. I. Lachance, schooner 'Stella Maria,' within one and a half miles of the east end of Anticosti
Island, in the Gulf of St. Lawrence, Province of Quebec. At time of capture was anchored within one
and a half miles fron the shore, between Point Cornorant and the east end of Anticosti Island. Actually
fishing for halibut with live trawl nets set around the vessel, between 50 yards and one and a half
miles fron the shore, and had been fishing there for three days previous. Master acknowledged the
offence, and stated that lie had been warned by his owners not to expose their vessel. Sureties
discharged."

Dr. Pierre Fortin, M. P.P., testified before the Commission as to the large number
of British establishments engaged in the codfisheries on the south shore of the Riyer St.
Lawrence. to the head of Baie des Chaleurs, and on the north shore of the River and
Gulf of St. Lawrence. Dr. Fortin, examined by myself, testified as follows

Q. Al those establishments dealt exclusively in cod ?-A. Yes, their principal business is codfish.
Sometimes herring and mackerel are dealt in but not much. The principal is codfisb.

"Q. Do any or those establishments resort to Newfoundiland for cod ?-No, not at all; never.
Q. Well, where is all their cod caught ?-A. On the shore, and from bocts.

«Q. Is-all the cod they deal in cauglit in Quebec waters ?-A. Yes.
" Q. With boats ?-A. Yes, and they fish from the shore.
"Q. What kind of boats ? Open boats ?-A. Fishing boats manned by two men.
"Q. Name the banks and their extent, which exist in these waters:.?-A. On the north shore I

know of only two banks of small extent. St. John or Mingan and Natashquan.
« Q. St. John and Mingan are the sanie, thing ?-A. Yes, the saie bank. Six or seven miles

froi the shore.
" Q. Of 'what length is it ?-A. They lie six or seven miles from the shore, but .they merge into the

shoal fisheries. They are not distinct fromi the shoal fisheries. They are seven. or eight miles in
lenigth.

« Q. Wlat is the length of the Natashquan ?-A. It is about 10 miles in length. Theseare all
the banks on the north side.

"Q. Now on the south side ?-A. Well, from Mantane:to Cape G aspe, is whatis called .the River St.
Lawrence, there are no banks. The fishing is all carried on witbin 3 miles, and sometimes withini2 ,iiles.
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Then there are two banks opposite the shore of Gaspe and Bay Chaleur. There is a bank called Point
St. Peter's Bank, which is very sinali, 10 miles ont. It is a very small batik, 3 or 4 miles iu extent.
Then there is Bank Miseou, or Orphan, a bank lying off the coast of Miscou; also off the coast of
«'spe or Bay Chaleur, a distance of about 20 miles-15 or 20 miles.

"Q. Now, takling into account these banks, could you state how far from the shore, or, rather,
could you stafe what proportion ofthe whole quantity of cod taken is caught wvithin these 3 miles ?-A.
Táking into account that only our people that are settled in St. John's River, and a place called Long
Point, visit this Mingan or St. John Bank, also that but few fishernien front Natashquau go on the
bank, that ià of our own fishermen, and taling inïo account that our fishermen generally go on the bank
only in two or three places, I should think that more than three-fourths-1 should say 80 per cent.
or up t6 85 pc cent. of the codfish taken by Canadian fishermen are taken inside of British waters."

As to bait for the halibut fishery, Mr. Fortin said-

"Q. What is the bait used for halibut ?-. Herring and codfish. Codfish is as good as any." It is
firmer than berririg, and holds well on the hook. They put a large bait on so that the small codfish
cannot take the bait, because the object of the halibut Jishers is to take nothing but halibit. When they
take codfish they have to throw it overboard.

"Q. And as codfish as well as lerring, are taken inshore, they have to come inshore ?-A. Yes, they
come in close to the shore for halibut."

And, with respect to codfish, Mr. Fortin continues-

" Q. Well, what bait is used for codfish ?-A. The bait they use are caplin, launce, herring,
niackerel, smelt, squid, clam, trout, and chub.

"Q. Where do they generally keep ?-A. Near the shore. The caplin and launce fish are on the
shore rolling on the beach sometimes, and our fishermen catch many of those with dip-nets without
using seines. Herring are caught also near the shore with nets.

• "Q. Well, can the codfishery be carried on advantageously otherwise than with fresh bait ?-A.
No, no. Salt bait is used sometimes, when no other can be had, but it cannot be ised profitably.

"Q. Is there any means of keeping fresh bait for some time ?-A. Wel!, somie of our large
establishments which have ice-houses have tried to keep the bai, they use in a freshi state as long as
they could, but they have not succeeded well. They may from half a day to a day in warmt weather
perhaps.

"Q. With ice ?-A. Yes, because the herring, for instance, may be lit to eat, but not for bait.
"Q. Why ?-A. Because the bait they use must be fresh enough to stick on the hook. If it is not

very fresh it does not stick on, and it will not catch the codfish. because the codfislh vill take the bait,
off the hook, and leave the hook.

"Q. You say it can only be kept half a day or a day ?-A. It nay be kept perhaps a day or two.
It depends upon the veather.

"Q. Weil, would it be possible for the Americans coming there to fish for cod to bring their bait
with them in a frozen state ?-A. No, it is impossible.

"Q. They could only bring salt bait, which is not much used ?-A. That is all."

Mr. John Short, M.P. for Gaspe, examined by Mr. Davies, gave evidence as
follows:-

" Q. Can you give the Comm.ission au estimate of the quantity of fish taken by our fishermen.
annually along the coast ?-A. Fron Mount Cape Chatte to New Richmond the catch would be about
100,000 quintals.

"Q. Where is new" Richmond ?-A. On Pay Chaleurs. There is Anticosti and the north shore of
the St. Lawrence, fron Joli north-westward, which will give 100,000 quintals, making together
200,000 quintals.

" Q. The north shore of the St. Lawrence and Anticosti vill give 100,000 quintals ?-A. Yes, with
the Magdalen Islands.

"Q. What kind of fisi is takenu ?-A. Codfish chiefly; herring is the next catch in quantity and
importance.

"Q. You don't fisi mackerel to any extent ?-A. No.
"Q. You don'tgo into it for the purpose of trade ?-A. No; we find the codfish more remunerative.
"Q. What is the value of those 200,000 quintals of fish ?-A. The cost value is about 5 douars

per quintal, which would give a value of 1,000,000 dollars. The market value is higher; it ranges
from 5 dollars to 8 dollars per quintal.

" Q. How far are those fish taken from shore by the fishermnen, takè the north shore ?-A. Prin-
cipally and.nearly altogether inshore.

"Q. Now take the south shore ?-A. From Cape Chatte to Cape Gaspe they are all taken insboré,
and from Cape Gaspe to New Richmond the greater portion is taken inshore, some are taken on banks.

" Q. Where do the American cod-fishermen get their bait ?-A. They get a great quantity fron
the inshore fishery.

Q. Have you seei them catch bait ?-A. I have seen them set nets, but not take them up.
Q. Have you any doubt that they do catch bait ?-A. I have not. They often draw seines to

shore for caplin and small bait.
"Q. Could the Americans carry on the deep-sea cod-fishery without that bait ?-A. Not with

success.
"Q. You are quite sure about that ?-A. Yes; I have no hesitation in saying it could. not be

caried on."
[280] 2 Y 2



336

,Mr. Josef 0. Sirois tells the Commission, in his examination by myself:-
"I am a merchant at Grande Rivere, County of Gaspe. I have employed men to fish for me

round my neighbourhood. I have fished on the south side of the River of St. Lawrence, from
Paspebiac to Cape Gaspe, a distance of about ninety miles. My fishing was done vith small boats,
each liaving two men; I generally Lave six of such boats employed fishing. I have carried on this
kind of business during the last twenty years. It is cod we take on that coast. Cod is slightly more
abundant than it vas twenty years ago ; it may be that each boat takes less, but the number of boats
has considerably incrcased during that period. Part of the cod is taken along the coast, and the
remainder on Miscou Bank. Cod is taken froi one to two miles from the coast. They take about
half their catch on the coast within the distance mentioned, and the remaining half on Miscou Bank.
They take cod with bait, consisting of caplin, herring, squid, smelt, and mackerel. The bait is obtained
at froin a quarter of a mile to two miles from the coast; it is very rare the fishermen vould have to go
out as far as three miles to take bait. American fishernien could not bring fresh bait from their homes.
It cannot be kept with ice to be used advantageously for more than two days. The eflèct of placing
bait on ice is to soften it so that it will not hold on the hoolks. I have seen a number of American
schooners fishing niackerel on the coast."

Mr. Louis Roy, of Cape Chatte, testified to the Commission, in reply to' myself, as
follows:

" Q. \What part of the coast of the River St. Lanrence are you acquainted with ?-A. From Cape
Chatte to Cape Gaspe.

"Q. What is the distance between those points ?-A. About 140 miles.
"Q. That is on the south coast ?-A. Yes.
"Q. Do you know auything of the north coast ?-A. I have some knowledge of the north coast,

but am not so familiar with it as with the south coast.
"Q. What extent of coast on the north side do you know ?-A. About 160.
"Q. That woutlt make a length of 300 miles of the river coast, that yo are acquainted with ?-

A. Yes.
"Q. Is it to your knowledge that the Americans have been fishing on that part of the River

St. Lawrence ?-A. Oh, yes; they have fished near my place very often.
"Q. When did they begin to fish on that part of the river ?-A. About 1854.
"Q. The time of the Reciprocity Treaty ?-A. Yes.
"Q. Until then you had never seen much of them ?-A. Oh, yes. I saw many during the ten

years previous to that.
"Q. But they came in large numbers after that date ?-A. Yes, they came in large numbers for

about six or seven years, but after that they came in less numbers.
"Q. You mean du.riig the last years ?-A. Yes.
"Q. At the time they were frequenting that part of the river, how mauy sail have you any

knowiedge of as visiting the coast ?-A. Fron Cape Gaspe to Cape Chatte ?
"Q. Yes, and on the north shore also ?-A. About 260 or 300 sails.
"Q. Schooners ?-A. Yes.
"Q. What was the general tonnage ?-A. About 70 or 80 tons.
"Q. That is the average ?-A. Yes; there would be some 50 tons and some 120.
"Q. You say that many visited duriug one season ?-A. From spring to fall. Oh, yes.
"Q. After the Treaty of Reciprocity ?-A. Not so much.
"Q. You mean not so imuch after the Treaty was terminated ?-A. Yes.
"Q. But during its existence ?-A. Well, about the number I have stated.
"Q. WVere they fishing for fish to trade with ?-A. Yes.
"Q. What kind of fish was it ?-A. Cod.
"Q. Where vas the cod caught?-A. Do you mean what distance from the shore ?
"Q. Yes ?-A. Within three miles.
"Q. Well, out of these 300 miles you have spoken of, where could cod be fished for off the

coast ?-A. Well, for about 15 or 20 miles off the north shore. On the south shore there are none at
all outside. You can't catch off beyond three miles on the soutifshore.

"Q. Where are those 15 or 20 miles ?-A. From Mingan.
"Q. Have you any knowledge of the catch that one of those schooners would take, neither the

largest nor the smaliest. Take an average ?-A. About between 500 or 600 barrels each vessel.
"Q. For the r bole season*?-A. Yes ; because some of them made two trips and some three.
"Q. Well, then they would not take 500 or 600 barrels each trip ?-A. No, no; I mean for thé

whole season.
"Q. Is the cod as abundant now as it was 30 or 40 years ago ? Do yon get as much ?-A. Oh,

yes, as much as 30 or 40 years ago. I am sure of it.

" Q. Have yon any idea what quantity of fish is taken by the Canadians in that part of the
river ?-A. Oh, yes; I have a memoriandun here. I calculate that the catch of codfish from Cape
Chatte to Cape Gaspe, along the coast, is about 220,000 quintals of dry fish, valued at 4·50 dollars a
quintal.

"Q. Do you know if iucl of that is exported to the United States ?-A. Not at all ; not any.
"Q. Now, as to the mackerel, is that the fisi for which the Americans were fishing on that part of

the river ?-A. Tes.
"Q. Where is the mackerel taken generally ?-A. It is within three miles, because always the fat

mackerel is inside ôf a mile-close by.
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"Q. Well, from the knowledge you have of the locality, do you think you would see any
American schooners if they were prevented from fishing.within three miles of the shore ?-A. No.

" Q. Would it be profitable for them ?-A. They cannot Io it. • They would not come because
they would not catch enough to pay expenses."

Mr. James Jessop, of Gaspe, examined by Mr. Weatherbe, testifies as follows:-

"Q. As a matter of fact, where do they get most of the bait, on the shores or on the banks ?-
A. More inshore than on the banks.

" Q. Do the Americans come inshore constantly for bait ?-A. They may not come on our shores,
but on other shores they do. Most of thein go to Shippegan, which is a great place for fishing
herring. The herring come in from the Banks of Shippegan; the Americans catch therm and also
follow themn inshore..

f l Q. The Americans come from the banks on purpose to catch bait ?-A. Yes, and when they go
out of the bay they get fresh bait when the herring school is passing out.

"Q. How long does fresh bait last ?-A. It will only keep fresh one day.
"Q. That is vlen there is no ice on board to preserve it ?-A. Yes.
"Q. Where there is ice, how long will the bait keep fresh ?-A. Two or three days.

Q. From Cape Chatte to Cape Gaspe, how far from the shore did the Americans fish ?-A. From
Cape Chatte to Cape Gaspe, the Americans came in along the shore. I never fished there. I have
passed up and down and seen American vessels fishing for mackerel right along the shore.

"Q. Did you see or hear of Americans fishing for mackerel outside of three miles from shore ?-
A. No; ail within one mile, one mile and a half and two miles of the shore.

"Q. Did you ever hear of any fishing outside three miles ?-A. Not on that coast.
"Q. On the north side of Bay Chaleurs vhere are mackerel foundq-A. The great body of

mackerel is along the shore. A few may be caught outside in deep water, but the mackerel make into
the shore, and come after small bait.

" Q. Wlhcre are most of the mackerel caught ?-.A. Handy to the shore, sometimes a mile and a
half out. Sonietine not five acres out.

" Q. Do yon know fron the Americans themselves whether they catch the greater part of the
mackerel inshore ?-A. Yes. The vessel I was on board fished inshore with boats. The vessel was at
anchor in Newport harbour.

"Q. How far from the land ?-A. About 300 yards.
"Q. Did you catch all the fish there ?-A. There were no fish in the harbour. We caught them

in a cove called Carnaval.
"Q. How fir froin the shore ?-A. About 2 cables'length. We got 100 barrels one day.
"Q. Did you catch your fish far from the shore ?-A. The farthest we caught might be half-a-mile

.off.
"Q. How nany did you catch ?-A. I could not say exactly, but we pretty nearly loaded lier. I

left her, and she afterwards left to tranship ber cargo.
"Q. Do the Ainericans fish along your shores for cod ?-A. They do. •
"Q. Vithin threc miles from shore ?-A. Yes.
"Q. To any extent ?-A. They don't fish codfish to any great extent within three miles froi

shore.
"Q. Where do they fish for cod ?-A. On Miscou Bank and Bank Orphan.
"Q. What is the number of the fleet engaged in fishing on Miscou Bank alone ?-A. I have heard

my men say from forty to fifty sail.
"Q. You vould put the average at forty sail ?-A. Yes.
"Q. Do you know what is the number of the cod fishing fleet in the bay on an average each year ?

-A. From 300 to 400 vessels.
"Q. Nearer 400 than 300 ?-A. About 400.
"Q. Where do these cod fishermen get the bait they use ?-A. A great deal of it inshore, along

Our coast.
"Q. How do they get it ?-A. By setting nets inshore, and sometimes by buying it.
"Q. What kind of fish do they catch for bait ?-A. Herring. I have seen them seining herring.

I have heard that they jig squid and bob mackerel.
"Q. They catch caplin ?-A. Yes."

Mr. Joseph Couteau, of Cape Despair, examined by myself, gives the following
evidence

"I am 42 years of age. I live at Cape Despair, in the county of Gaspe. I am a fisherman, and
at present employ men in the fishing business. This fishery is carried on along the coast from one to
three miles from the shore, and also on Miscou Bank. The Americans fish there. I have seen as many
as forty sail fishing there at the saine time. The Americans procure their bait along and near the coast.
The bait consist otf herring, caplin, and squid. The cod fishery cannot be prosecuted to advantage with
salt bait. The Americans cannot bring with then to Miscou Bank a sufficient supply of bait: In 1857
I fished in an American schooner called the ' Maria.' I do not remember her captain's namie. The
schooner was fitted out at and started from Portland. During the first three months of the voyage, we
fished for cod along Cape Breton, the Magdalen Islands, and Miscon Bank. At Cape Breton we took
the cod at distances of from a mile to a mile and a half from the shore. We fished at about the same
distance from the shore at the Magdalen Islands. We took 330 quintals of cod. We caught about
tbree-quarters of Our load within three miles of the coast off Cape Breton and the Magdalen Island,
and the remainder at Miscou Bank. We procured Our bait on the Cape Breton shore."
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Mr. Abraham Lebrun, of Perce, examined by Mr. Weatherbe, tells the Commission
where the Americans procure their bait:-

"Q. Where do they procifr tlieir bait ?-A. ý'he g 3iiriâIity of tiém prdéire it on the coat.
"Q. How do they get it ?-A. I nets. Théy take herriiig in netc'

"Q. And what else ?-A. Squid; they also seine cplii où? òui coast.

Qi Wher6 d6 they get their nets ýith which thiy catcli it ?-A. Tiiey lrinig thein with tifin.
Q. Where did they get the bait after the abrogation of the Reciproeity Treaty ?-A. They run

thé ïiàk ôf capturè tò obtaimi à6 Wàithin thrde-miile limit.
"Q. Year after -year ?-A. Yes.
dQ. Rw do Yoù know that ?-A. I have seen thein do so."

The 'witness i§ then asked about halibt:
"Q. alibut are caught along the north shore of the River St. Lawrence for the distance of 180

inileï, to i'ihicli ôi hävè ieferred ?-À. Yes.
" Q. And they are taken ön he écoast of Aniicàsii, and along the south coast, and along the other

coasts, on the south side of the St. Lawvrence, which you have mentioned ?-A. Yes, sir, from Cape
Chatte to Cape Gaspe ; this is a delebaited coast for halibut.

".Q. Are- aiubãii éâglit ön the âhores of Gaspe and the Bay öf Chaleurs ?-A. They are, or have
Ü i caught hré.ië.

"Q. Bÿ whôõñ is lhe Èâlibiit fshery carried on Ï--1 dhiely y the Afnericans,
"Q. And hiõw afe.t ëÿ.ycught ?-A With trawls.

Q hat effect hâ their mode of fishing had on the coast as a halibut fishery grounid ?-A.
With regard to halibut, it .âsinjurëd the fishery

" Q. By whàt in.isý-A. By overfishing. Halibut is a fish which does not reproduce itself like
the &6d, éid éf course the fialiiiig is thus affected and injured.

2Q. By Sliô has ihià over-fishiing been done ?-A. By the Americàns.
" Q During how many years ?-A. It has been the case as long as I can remember--that is, from
to the tiie Wheù I léft the nortl shore, in 1873. They have frequented the coast fromi year to

year.,
'Q. Is ihë haÈtun fishiery Carried on: now on the soulh shore ?-A. At present halibut are very

scarcè there, but forneily théy were very plentiful on this coast."

Mr. John Holliday, who pursues the flshing business on än éxtensive scale at the
uiduth of the Moisië River, testified, in his examnination by Mr. Thonison, as follows:

"Q. Well, do you take no halibut or hake ?-A. We take a few halibut, not of any great moment,
this year past.

" Q. Why is that ? It used to be plenty ?-A. They used to be, but siice 1868 or 1869, the coast
is nearly cleaned of halibut by the Anerican fishermen .comiig there. Two of them were taken in mny
neighbourhood; that is two of their v-essels were taken by the cruizers.

"Q. What became of them.?-A. I think they were both condemned.
"Q. Well, were those hàlibut taken within three miles of the shore ?-A. Oh, yes; within about

a mile and a half of the shore.
"Q. There was no doubt, then, àbout the fact of the infringement of the law, for which those

vessels were taken ?-A. I have seen several of them leave .the coast and leave their lines. When
they saw the cruizers come they stood out to sea and came back a day or two afterwards and picked
up their hnes.

" Q. That was within three miles ?-Ai, Yes.
'Q. How near ?-A. About a mile anda half,
"Q. I do not know whether the atmospheré there is of that peculiar. character that a vessel within

half-a-mile will think she is three miles out ?--A. They could no.t w.ell think that.
"Q. You: ca generally tell when you are within three miles ?---A Yes; at all events within a

ile and a half.
" Q. Well you say that in 1868 and 1869, the Auierican schooners came there and fished out the

halibt-A. Yes, they cleaned them out.
Q. What kind of fishing was it ?-A. With lonlines or trawls.

"Q. There were a great many hooks upon them ?-A. A great numbêr ; there were sevei-aI miles
of them.

"Q. What was the effect pf that, either to your own knowledge or from what you have heard ?-
A. The wvhole of obur inshore fisheiinen fished éodfish and Ialibut. wé get none nowv, or next to none.

"Q. No halibut you mean ?-A. No halibut.
Q. Are they a fish that keep pretty close to the bottom as a rule ?--A. Yes.

"Q.. Thérefore they aïe the more liable to be táken up by the trawl ?-A. That is the method
adojkéd hi- dont of catching theni altogether.

Q. fleforé ihe Americans came vith a trawl, how did your people take them -À. With hand
hues.

"Q. Whée thèy reasonably plenty in those days ?-A; Yes; a boat lias got from eight to ten.
No6,w they e séeldoni get any.

"Q. Well, had the band-line fishing been continued and those trawls not introduced, is it or is it
not your opinion that the halibut would be now there just as it used to bë?--A. I think it would b

Is good as previously. e"ù- is 'p' destructive To
"Q. lI your opinion then thstalfsigi simplydsrutv ?AT halihut."



eSaturday, November 17, 187l.
The Conference met.
Mr. Doutre continued his argument in support of the case of Her Majesty's Go.er -

ment as follows:-

May it please your Excellency and your Honours-
When we separated yesterday, I demanded and obtained an adjournment ,until

Monday. as I considered I required that tirne to lay before the Commission the matter in
issue in its different aspects; and I am still of opinion that I would have fulfilled my
duty ln a more complete manner, if the arrangement of yesterday had been adhered to.
H-Iowever, a very pressing demand was made upon me to meet this afternoon, in order to
close my part of the argument, and leave the way free and' clear for my successor on
Monday. With a strong desire to comply with the demand from gentlenien with whom
I have been acting.so cordially so far, and with whom I hppe to act cordially up to the
time of our separation, I made an effort to be able to present nyself before the Comis-
sion at this hour. However, I shill have to deal, I fear, in a very ineffectual manner
with the niatters that remain to be considered. I have. taken particular care in
arranging tie evidence and argument, not entirely for the reason that your Honours
required any information fromt nie to form your opinion. I think, after this long inves-
tigation, the minds of fyour Honours must be pretty vell made: up, and could not 'be
much altered and influenced by any remarks I could offer. But we must not forget that
this Treaty is a temnporary arrangement, which will be the object of fresh negotiations
within a pretty short period, aind I considered that those who will have to deal wvith the
question five, six, or eight years hence, will be unable readily to discover, in this mass of
evidence, what part bas a bearing :upon one branci of jhe, case, and xyhat part upon
another branch ; and I thought it would be useful, if not for the présent moment, for the
future, to make a complete investigation of the evidence, and to place it in su ch a shape
that those who shall succeed your Honours in dealing vith this question may be guided
in some way through these fields of testimnony. . When we adjouiiied yesterday, I ivas
showing at what distance from the shore the cod fishery in the estuary of the St. Lavrence
is prosecuted. Before proceeding to another part of the evidence, I desire to draw the
attention of your Honours to what has fallen fromn the learned counsel on behalf pf the
United States, Mr. Foster and Mr. Trescot.

Mr. Trescot admits that the British case can bc supported by proof.of " the ,abit of
United States' fishermen."

"If fifty fishermen of a fishing fleet swore that it was the habit of the fleet to fish inshore, and fifty
swore that it was the habit never to fish inshore, you mi*ghit not k-now whièh to believe; but suppoing,
what in this case will not be disputed, that the witnesses were of- equal veracity, you would certainly
know that you lad not proved the habit.

"You wil sec, therefoie, that the burden of proof is on our friends. They must prove their catch
equal in value to the award. they claim. If they cannot do that and undeztake to prove habit, then
tbey must do-what they have ·not doue-prove it by an overwhelming majority of witnesses. With
equal testimony :their proof fails;"

There is an enormous quantity of testimony produced, on the part of Her Majesty's
Government, to show that the United States' fishing fleet constantly, throughour the
season, fishéd within three miles of almost all the shores of the Gulf of St. Lawrence-
on the shores of Nova Scotia (including all the shores of Cipe Breton), the shores .of
Prince Edward Island, the w'est shore of the G ulf, the shores of 'Bay de Chaleur and
Gaspe, both shores of the River St. Lawrence, and the whole north shore to Labrador,
the shores of Anticosti, as well as the shores of the Bay of Fundy. The various fleets of
United States' vessels were very seldom, if ever, during the fishing.season, out of.sight of
very large numbers of respectable and intelligent witnesses residing on various parts of
the coast, vhose sworn evidence has been received by the Commission. Besides, witnesses
too numerous to mention have given evidence sufficient literally to fil1 a volume, of having
fished in American bottoms, and they testify that the common e»ston of the varions
fleets was to fish witlin tlree miles of all the shores thrown .open by the Treaty of
Washington.

In addition to this, a very large number of witnesses have -corroborated ,the views of
almost 'all United States' wvriters and statesmen -who have soffereç the opinion that,
without the " three-mile belt,"' the Gulf ßshery is useless; :and these latter .wituesses,
vho have been interrogated on the subject, have, without perhaps a :single exception,

stated that lie Americanskippers and fishermen have invariâly admitted that, without
the free use and enjoyment of the three-mile inshore fisheries, they considered it useless
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to enter the Bay of St. Lawrence for fishing. purposes. Can there be stronger proof of
habit?. Speaking of tie British testimony, says the learned counsel,'Mr. Trescot 'With
equal testimony, their proof fails." Perhaps so. Has " qual testimon ." been produced
by the United States? Is there any testimony whatever to contradict this immense mass
of evidence of'the "habit" of the United States' fishing fleet?

Numbers of fishermen were produced by the United States to show that they them-
selves had fished at Banks Bradley and Orphan, and other banls and shoals, and at the
Magdalen Islands, outside of British waters, who by the way, nearly all suffered loss, but
scarcely any of these witnesses undertook to show where the fleet fished. On the contrary,
they almost invariably qualified their statements by showing that they spoke only of their
oyvn individual fishing.

The learned counsel for the United States impliedly admits that, unless there. has
been produced witnesses contradicting the British evidence as to 'habit' the British
case is made ont. There is a singular absence in the vast number of w%itresses and
affidavits produced on both sides for twelve weeks-there is a singular and marked
absence of contradiction, and upon the principle involving "habit," enunciated by
Mr. Trescot, the evidence can be relied on with confidence as fully and completely
establishing the claim.

The learned agent, Mr. Foster, in his very able speech, contends that. the British
claim is not made out, because there are but a trifling quantity of fish caught by United
States' vessels within the formerly prohibited limits, but it can be clearly shown that he
is entirely nistaken as to the weight and character of the evidence. He says:

"If the three-mile limit off the bend of Prince Edward Island, and down by Margaree, wiere our
fishermen sometimes fish a week or two in the autmun (and those are the two points to which almost
al the evidence of inshore fishing in this case relates), if the three-mile limit had been buoved out in
those places, and our people could have fished where they had a right to, under the law of nations and
the terms of the Treaty, nobody 'would have heard any coiplaint."

Again

"Almost all the evidence in this case of fishing within three miles of the shore relates to the bend
of Prince Fdward Island and to the vicinity of Margarce. As to the bend of the island it appears, in
the first place, that many of our fishermen regard it as a dangerous place, and shun it on that account,
not daiing to come as near the shore as within three miles, because in case of a gale blowing on shore
their vessels would be likely to be wrecked."

He also says:-

" There is something peculiar about this Prince Edward Island fishery, and its relative proportion
to the Nova Scotia fishery. As I said before, I an inclined to believe that the greatest proportion of
mackerel caught anywhere inshore, are caught off Margaree, late in the autumn. The United States'
vessels, on their homeward voyage, make harbour at Port Hood, and lie there one or two weeks; while
there they do fish wvithin three miles of Margarce Islend; not between.Margaree Island and the main
land, but within three miles of the island shores; and just there is found water deep enougli for
vessel-fishing. Look at the chart, vhich fully explains this fact to my mind. Margarec is a part of Nova
Scotia, and Professor Rind says there is an immense boat-catcl all along the outer coast of Nova Scotia,
and estimates that of the mackerel catch, Quebec furnishes 7 per cent. (he does not say where it comes
from), Nova Scotia 80 per cent., New Brunswick 3 per cent., and Prince Edward Island 10 per cent."-

This is also from the learned Agent of the' United States

"When I called Professor Hind's attention to that, and remarked to him that I .had not heard
much about the places where mackerel were caught in Nova Scotia, lie said it vas because there was
an immense boat-catch on the coast. If there bas been any evidence of United States' vessels fishing
for mackerel within three miles of the shore, or more than three miles from the shore of- the outer
coast of Nova Scotia, it bas escaped my attention. I call my friends' attention to that point. If there
is any considerable evidence, I do not know but I might say any appreciable evidence of -United
States' vessels fishing for mackerel off the coast of Novia Scotia (I am not now speaking of Margaree,
but the coast of Nova Scotia), it has escaped my attention. As. to Cape Breton, very little evidence
bas been given, except in reference to the waters in the neighbourhood of Port Hood."

Providing Mr. Foster were correct in the view he has put forward of the evidence,
he might ivith some reason urge the Commission to refuse the Award claimed on behaif
of Her Majesty's Government.

Nothing could be more unjust and unfair to the character of the Canadian fisheries
,han to adopt the statement of the learned Agent as to Prince Edward Island and Mar-
garee as the correct result of the facts established by absolutely uncontradicted evidence
now before the Commission.

It is true that the main efforts of United States' counsel were exerted to impeacli



the large array of respectable witnesses who testified to the great wealth of the fishery
in the bend of Prince Edward Island, and the constant use of those grounds by United
-States' fleets. Bnt, if Mr. Foster should ever againli have occasion closely to examine the
wliole evidence given in this case on both sides, he vill find that, beyond the efforts to
depreciate that tract of water between the North Cape and the East Point, and that at
Grand Manan, there is scarcely a line of testimony offered by him or his learned asso-
ciates to shako or contradict the evidence given respecting all the other vast and rich
Canadian fishing grounds. The evidence of the value to, and use by, American fisher-
rimen of all the coasts of Nova Scotia from the Bay of Fundy eastward, all round the
Island of Cape Breton, the north shores of the coasts and bays of New Brunswick to
Gaspe, and the entire coasts of Quebec, wit.hin the jurisdiction of the Commission, is
almost, if not absolutely, uncontradicted.

This applies as well to the affidavits as to the oral testimdny, and it may be stated
here of the British affidavits, what cannot be said of those of the United States, that they
are strikingly corroborated by the testimony of witnesses both on the direct as well as
the cross-examination.

I here produce a number of extracts and references, which are more than sufficient
to convince even our learned friends on the other side that they have taken only a* very
partial view of this case; and I call Mr. Foster's especial attention to these witnésses.
At the risk of being considered tedious, I cite this evidence, because the statement of my
learned friend was emphatic, and he threw out a special challenge in as-zerting that there
was but little evidence of fishing by Americans, except at the two places mentioned by
hinm.

The pages refer to the British evidence:
Page 79. Mr. George Harbour, a residcnt of Sandy Beach, Gaspe, was called as a

witness, and gave evidence of the A mericans fishing for nackerel in that locality. *He
says, " They came in right to the shore, close to the rocks. Upon an average they take
500 barrels in a season (two trips). He lias never seen thein fishing for mackerel outside
three miles."

Page 83. Mr. William S. Sinnett, a resident of Griffin's Cove, Gaspe, called as a
witness, says, " that ho has scen American skippers fish two miles from the shore, and
inside of a mile for mackerel; and that he has never seen them fishing outside of three
miles." This witness speaks entirely with reference to his own locality.

Page 87. Mr. George Grenier, of Newport, Gaspe, gave evidence that he "has seen
American vessels fishing for mackerel 25 yards from the Point."

Page . Hon. Thomas Savage. of Cape Cove, Gaspe, says, in his evidence, that
"the fishing grounds ext end from Cape Gaspe to Cape Chatte. As soon as the mackerel
come in, the American fishermen take that fish, and the Gaspe fishermen cannot get
bait." .

Page 276. Mr. James Joseph testifies that he has seen the Americans fishing
from Cape Chatte to Gaspo, right along the shore, all within one or two miles from the
shore.

Page 280. Mr. Joseph Couteau, of Cape Despair, Gaspe, called as a witness,
says that " the Americans fish along the coast of Gaspe, from one to three miles off
shore."

These witnesses are confirmed and supported by-
Wm. McLeod, of Port Daniel, Gaspe.
Philip Vibert, of Perce, Gaspe.
James Baker, Cape Cope, Gaspe.
Wm. Flynn, Perce, Gaspe.
Abraham Lebrun, Perce, Gaspe.
Louis Roy, Perce, Gaspe.
Page 180. Mr. Jzimes McKay, Deputy Inspector of Fish, Port Mulgrave, after

giving evidence of fishlig close inshore off Cape Breton, in 1862, says: "l In 1872, fished
in American schooner 'Colonel Cook,' and caught 400 bar:els on second trip-three-
fourths caught inshore. Caught 800 barrels of mackerel in two trips in 1872. In 1873
caught 360 barrels in two trips. The greatest portion of the fish were taken about
Cape Low, Cape Breton, ' close inshore."'

Page 226. Mr. John Stapleton, of Port Hawkesbury, Cape Breton, says in his
evidence that lie has fished in American vessels in Bay Chaleur, on the west coast of
New Brunswick, to Escuminac and Point Miscou, from Point Miscou to Shippegan, and
thence to Paspebiac and Port Daniel, down to Gaspe, round Bonaventure Island as far
as Cape Rogers.

Page 243. Mr. James Lord, of Deer island, New Brunswick, gives evidence that the

(280] 2 Z
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Americans "·take as much as the British fishermen on the mainland froni Point Lepreaux,
including West Isles, Campobello and Grand Manan."

Page 347. Hon. Wm. Ross, Collector of Customs at Halifax, formerly a resident o'
Cape Breton, and a member of the Privy Council of Canada, gives evidence as follows:
" The American fishermen fisli for mackerel on the Atlantic coast of Cape Breton, from
Cape North to Scatterie. in August, September, and October, fishing insihore and offshore,
but more inshore than offshore."

Page 374. Mr. John McDonald, of East Point, Prince Edward Island, says, in his
evidence, that he "las fished in American vessels about Cape Breton, Prince Edward
Island, on west shore, Bay of Chaleurs, and Gaspe, vithin three-mile limit."

Similar evidence is given by-
Page 55S. John Dillon, Steep Creek, Gut Canso.
Page '1. Marshall Paquet, Souris, Prince Edward Island.
Pagt '5. Barnaby Mclsaac, East Point, Prince Edward Island.
Fage 3b4. John D. McDonald, Souris, Prince Edward Island.
Page 388. Peter S. Richardson, Chester, New Brunswi':k.
Page 399. Mr. Holland C. Payson, Fishery Overseer at Westport, Nova Scotia, says

in bis evidence that St. Mary's Bay, the coast around Digby Neck, with Briar Island
and Long Island, are valuable fishing grounds. The two islands in 1876 exported about
200,000 dollars' vorth of fish. This district is frequented by small American schooners,
who tish for cod, halibut, pollock, and herring.

Mr. Payson's evidence is corroborated by that of? Mr. B. H. Ruggles, of Briar
Island, Digby, Nova Scotia.

Page 407. Mr. John C. Cunningham, of Cape Sable Island, Nova Scotia, says in
his evidence, that Uilted States' fishermen take halibut off Shelburne County, within three
miles of the shore-say one and a-half to two miles.' A full fare is about 800 quintals;
take two fares in three months.

These witnesses were examined orally, ù.d nearly all, if not all, ably cros-
examined.

The following are from the British affidavits, also to show the extent of coast used
by United States' fishermen:-

J. E. MarshaU, fisherman, a native of Maine, was ten years master United States'
fishing vessel.

«1. The fishing by American schooners was very extensive from 1852 to 1870. During that
period the number of American vessels which have visited the shores of the Gulf of St. Lawrence,
for f1shing purposes, yearly, amounted from 300. to 500 sails. This I have sean with my own eyes.
All these were mackerel fishing. The places where the Americans fished most during that period
were on the shores of Cape Breton, Prince Edward Island, New Brunswick, and on the shores of Bay
of Chaleur, from Port Daniel to Dalhousie, and east, from Port Daniel to Bonaventure Island, in
Gaspe Bay, and on the south shore of Gaspe, from Cape Rozier to Matane, and on the north shore
from Moisie to Gadbout River. I have fished myself nearly every year in these places, and I never
missed my voyage."

-James A. Nickerson, master mariner, Nova Scotia

"4. My best catches were talen off the north coast of Cape Breton, from Shittegan to Hanley Island,
Port Rood, and I never cauglit any of the fisli to speak of beyond three miles from the shore. I am
certain, aud positively swear that fully nine-tcnths, and I believe more than that proportion of my
entire catch was taken within three milis of the shore, the nearer to the shore I could get the better
it would be for catching fish. One re.ison of that is that the mackerel keep closa in shore to gut the
fshes they feed on, and these little fishes keep in the eddies of the tide quite close to the shore.

"9. Thesc Aierican fishermen get their catches in the same place ve did. They :oolk the fish
close into the shore, that is by far the. larger proportion of them, and the opinion among the Americd.n
fishermen was universal, that if they were excluded from fishing within these three miles off the shore,
they might as well at once abandon the fishery."

John L. Ingraham, Sydney, Cape Breton, Nova Scotia, fish merchant:-

"cI have seen at one time 200 American fishing vessels in this harbour. In the summer of 1876,
I have seen as many as thirty at one time.

" 3. These vessels fish often within one-half mile of the coast, north and east of Cape Breton, and
ail around.

" 21. American fishermen come around the southern and eastern coast of Cape Breton, by dozens
through the Canal and Bras d'Or Lake, and wherever it snits them."

Daniel MclPhec, fisherman, Prince Edward Island

"1. That Il have personally been engaged in the nackerel and cod-fishing in the Gulf of St.
Lawrence since the year 1863.
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"2. That in the yenr 1863 I commenced nackerel fishing in the American vessel 'Messina,' and
that during that year, we fished in the Bay Chaleur, and took home vith us 60io barrel s of mackerel
during the fishing season of that year, one-third of which quantity, I would say, was caught 'within
three miles of the shôre.

"10. That about 200 of the American vessels get their bait on the Nova Scotian coast, and, in my
opinion, vithout the bait obtained there they could not carry on the fishing.

"11. Then there is also a fleet of forty American vessels which fish off Grand Manan. They
average 350 barrels of herring per vessel, which are all cauglit close to the shore."

Chas. W. Dunn, fisherman, Prince Edward Island:-

"1. That I have been engaged in fishing for about twenty-eight years, vinter and summer, in both
boats and vessels, having fished in the cod-fishing on the banks for about seven winters. I have
also fished ainckerel in this gulf with the Americans, froni the aummer of 1868 till 1871, and also in
the halibut fishery on these coasts.

"2. "At Anticosti we could often see the halibut on the bottom when we were trawling. This
would be about two or three huudred yards from shore. I have seen 10,000 halibut a day caught at
Anticosti, in vater where we could sec bottom. This halibut fishery is the best payiig fishery
that I* have ever been in. I have rmade 90 dollars in twelve days as one of the hands of the
fishery."

Jas. Houlette, fisherman, Prince Edward Island

"1. That I have been engaged in fishing for fifteen years, in vessels belonging to the United States.
I have fished all about Bay Chaleur, from Portwood to Seven Islands, at the Magdalens, all along
this island coast, and two years' mackerel fishing on the American ahores, and many winters cod-
fishing."

John R. McDonald, farmer and fisherman, Prince Edward Island:-

" 13. That almost aIl the Americanslarmen fish close into the shore of the diferent prMovincs of the
Dominion, and I do not think the Americans would find it worth vhile to fit out for the Gulf fishing if
they could not fish near the shore. The year the cutters vers about the Americans did not do very
mueh, although they used to dodge the eutters and fish inshore."

Alphonso Gilman, fisherman, Prince Edward Island:-

"7. That when the mackerel first came into the bay, they generally came up towards Bay
Chaleur, Gaspe, and round there-passing the Magdalen Islands on their way. It is up there that
the American fleet generally goes first to catch fish."

Joseph Campbell, Prince Edward Island, master mariner, nine years United States'
vessels :-

"2. That from the years 1858 to 1867 I vas constantly and actively engaged in fishing aboard
American vessels, and during that time I fished on all the fishing grounds.

"3. We got our first fare generally in the Bay Chaleur. Fally nine-tenths of this fare would be
caught close inshore, within the three-mile limit."

Alex. Chiverie, merchant, Prince Edward Island, formerly fisherman ; was twenty
years in United States' vessels:-

"We fished off the north part of Cape Breton, and caught the whole of our fare within three miles
froin the shore.

"7. That in the year 18671 was master of a British fishing schooner. The first trip of that
season we f£shed between the Miramichi and Bay Chaleur. During that trip the fish played chiefly
inshore, about a mile froin the shore. At times during that trip I would bc getting a good catch, when
the American vessels, to the number of fifty or sixty, would come along, and by drawing ofù. the fisb,
spoil iy. flshing. • During that trip, the Americans, I would say, caught fully threc-fourth of their 'are
within the three mile limit."

Nathaniel Jost, master mariner, Lunenburg, Nova Scotia:-

2. I have also seen many American mnackerel-men engaged in taking mackerel around the coast
of Cape Breton, Prince Edward Island, and eastern side of New Brunswick, and many of these fished
inshore. I would say that there were at least 400 American vessels around the before-mentioned coasts
taking mackerel. During the past two years I have seen at one time in sight, five American vessels
engaged in taking codfish on the southern coast of Nova Scotia, and a great many in sailing alonga;
and at Sable Island this spring I have secen from fifteen to twenty in sight at one tinme, engaged in
tainWg codfish."

Benjamin Wentzler, fishermain, Lower La Have, Nova Scotia:-

1. "I bave been engaged in the fisheries for twenty-seven years, up to eighteen handred and seventv-
five inclusive, and fished every year in the North Bay, around Cape Breton, Prince Edward Island,
eastern aide of New Brunswick, and around the Magdalens. I bave taken ail the fish found in the waters
of the above-mentioncd coast. I am also vel acquainted with the inshore fisheries in Lunenburg County
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I have seen often more than -a huudred Ainerican..vesse's tishing .on1 the nbo<o-utiied cl. i :i une
fleet together, and I have seen these vessels .nake off. from.the shoie wheu a steamer appeared to
protect the fishery, and when the smoke.of the steamer could not be see*n they came ini again * to the
shore. Such large numbers of them mad it danerous'for Nova Scotian fishermen,-and I.have lost
many a night's sleep by thein l order to protect our vessels. 1 have seen in Port Hood harbour about
three hundred sail of American vessels at one time, and it is·seldom, if ever, that a third of. therm are
in any harbour at one time, and I have been run into by an American.schooner in Port Hood Harbour.
From 1871 to 1875 inclusive, I have seen the Americans in large numbers around Prince Edward
Island, eastern side. of New Brunswick, and around Cape Breton. I have seen many Amqerican vessels
on the above-mentioned coast engaged in -taking codfish."

Jeffrey Cook, fisherman, Lunenburg, Nova Scotia:-

"2. While in the Bay ôf Chaleur, the summer before last, I sav many American- vessels there
engaged in fishing, and have also seen many of them there fishing since 1871. I have counted, the
summer before last, fifty American vessels within three-fourths of ,a· mile from each other.. The most
of the. American vessels which I saw fished inshore around the above-mentioned coasts. I saw them
take both codfish and mackerel inshore within three miles of thé shore. *Mackerel are takeli mostly all
inshore, and. I would not fit out-a vessel to take mackerel unless she fished inshore."

James F. White, merchant, Prince Edward Island:-

"13. The mackerel, in spring, come down the Nova. Scotianushore, and then strike up the bay to
the.Magdalen Islands, from there some shoals move towards the bend of this island, and others towards
Bay Chaleur, Gaspe, and round there. The Americans are well acluainted with this habit of the
mackerel and follow them. They have very smart schooners, and follow the fish along the shore,
taking their eue, to a great extent from what they see our boats doing."

John Champion, fisherman, Prince Edward Island :-

"13.. On an average there are* eight hundied A-merican vessels engaged in the cod, hake and
mackerel fisheries in the bay, that is .including this island coast, the Magdalen Islands, the ·New
Brunswick and Nova Scotian coasta. There have been as many as fifteen hundred sail -in à season,
according to their own accounts. I myself have seen three hundred sail of them in a day."

Wm. Champion, fisierman, Prince Edward Island

"Was one year in au American vessel, down eastward on tiis island, and about Port Hood,
Antigonish, Cape Geor. and other places in that direction. The boats and also the- American
schooners fish close inshore. We fished right up in the Bay Chaleur and round the other*shores of the
provinces.

James B. Hadley, Port Mulgrave, notary public, merchant:

"The principal places where the Americans fish for mackerel in the summer months are all over
the Gulf of St. Lawrence, off Pomquett Island, Port Hood, Prince Edward Island, in the Northumber-
land Straits off Point Miscou, as far up as the Magdalen River, across to the Seven Islands, off and around
Magdalen Islands, and in the fall frorm East Point and the Magdalen Islands, and Island Brion, thence
to Cape St. Lawrence and Port Hood, and around the eastern shore of Cape Breton to Sydney Har.bour.
The trawling for cod-fish is done all round our shores from the lst of May till the fall"

George MeKenzie, master mariner, Prince Edward Island, vas forty years fishing
"Whcn the mackerel strike off for this island, the American sôhoonèrs riever waitfalõg the bight

of this island, 'but press up towards the Norith Caþe,~aúd' Miscou, and Mira, and genérallyalrig the
,west coast of New Brunswick and up as far as Seven Islands above Anticosti; as their- e:perience bas
taugh't theixi that that is tie- quarter where the fish are to be found first. Later.on in.August and
.September they come ·back into tie bight of- this' island. -.Nearly all ·the.fish:caugh during . these
times are·caught near the shores of the British possessions, although there are. some Arierican vessels
which fished entirely in deep water away. from the land, but these are comaparaivel, few.

William H. Sweet, of Fall River, in the State of Massachisetts, United States of
. America, but now'of·P6rt Hood; fisherman : -

'1. I have been engaged in thi'fishing vessels fitted out by the Aïnericans for. .th'e past five
years, and have been engaged during that time infjshing in' all-parts of·the.G-df, ondthe-coast ofNova
Scotia, Cape Breton, and Prince Edward Island, and on the shores of the Magdalen Island.

"2. A large number of American vessels have been engaged in fishiiig in these waters for some
years past, taking chiefly mackerel and cód-fish.'

Jas. Archibald, fisherman,'of Boston:-*

1. I have been engaged in the. fishing business for twenty years past, and during seven yearspast I have been fishing in American vessels, in American and Canadiati waters. I have been engaged



345

in various kinds of fishing on the coa-ts of Nova Scotia and Cape Breton, in the Gulf and about the
3agdalen Islands, and Prince Edward Island. I came into- this port in an American fishing vessel,
and have been engaged in fishing here during the present season."

This last is corroborated by Richard Thomas, fisherman, of Booth Bay, Maine.

Michael Crispo, merchant, Harbor au Bouche, Nova Scotia:-
"The mackerel are caught al around the shores of the Gulf of St Lawrence.'

Thomas C. Roberts, master mariner, Cape Canso, Nova Scotia:-

"2. During the years that I was employed in fishing, the number of American vessels fishing for
mackerel and cod-fish in the Gulf of St. Lawrence and on the coast of Nova Scotia, would, to the best of
my knowledge, range from six hundred to seven hundred each year. The average number of men to
each vessel-would be about fifteen."

Jacob Groser, fisherman, Lower La Have, Nova Scotia:-

"2. Four years ago I vas in the Bay of Chaleur, and for many years constantly before that time
year after year. Five years ago I have seen in the Bay of Chaleur, from 200 to 300 American vessels
in one fleet. The most of these vessels took mackerel, and they took-the most of their mackerel inshore,
and very seldom caught much mackerel beyond three miles from the shore."

Philip Le Montais, Arichat, agent of Robin and Co.

"The harbour of Cheticamp is much frequented by American fishing vessels, and I have seen at
one time along the shore between 600 and 800 fishing vessels, most of which were American. These
vessels were fishing for mackerel along the shore of Cape Breton."

John Ingraham, Yarmouth, Nova Scotia

"2. About 600 American vessels, from al ports, are engaged in fishing in Canadian waters, the
average number of men is about fourteen; this is within my knowledge the past fifteen years. They
fah for mackerel, codfish and halibut, from Bay de Chaleur to Cape Forchu.'

Page 110. John Morien, of Port Medway, Nova Scotia, proves fishing for mackerel
by American vessels at Cape Canso, within half-a-mile of the shore.

Page 111. John Smeltzer, of Lunenburg, testifies that he bas seen American vessels
fishing for mackerel in the back Harbour of Lunenburg.

Page 115.* John Bagnall of Gabarus, Cape Breton, proves American fishing vessels
in Gabarns Bay, north-east side~of Cape Breton.

Page 118. Ryan Murphy, of Port Hood, Cape Breton, swears that he bas known as
many as 700 American vessels fishing in the Gulf and the shores around Nova Scotia, Cape
Breton, and the Magdalen Islands.

Page 126. H. Robertson, of Griffiin's Cove, Gaspe, proves an extensive mackerel-
fishery by Americans at Griffin's Cove, and neighbouring coves.

. Page 126. Donald West, of Grand Greve, Gaspe, swears to over 100 American
schooners in Gaspe Bay yearly for mackerel fishing.

Page 127. Michael McInnis, of Port Daniel, Bonaventure County, Quebec, testifies
that the mackerel fishery by Americans has been carried on on an extensive scale on that
shore.

.Pages 134 and 136. John Legresly and John Légros, of Point St. Peter, Gaspe,
prove a large number of American mackerelers in Gaspe Bay during and since the
Reciprocity Treaty.

Daniel Orange and Joshua Mourant, of Paspebiac,.Gaspe, swear that they have
annually seen a large fleet of American mackerelers in Bay of Chaleur.

,Page 138 to 190. Forty-nine others, ail of Gaspe, swear to the continual use by the
United States' fishermen of the fishing-grounds inshore of that region, and to the annual
presence of a large fleet of American fishing-vessels in the Bay of Chaleur and Gaspe
Bay.

The following persons also testify~that the Americans fish on all the shores of Nov
Scotia, eastern.and northern shores of Cape Breton, Antigonish Bay, east coast of New

. Brunswick,.and Bay -Chaleur:-

Page of Affidvits- .

156. W. Wyse, Chatham, New Brunswick.
181. Gabriel Seaboyer, Lunenburg, Nova Scotia.
182. Patrick Mullins, Sydney, Cape Breton, Nova Scotia.
190. John Carter, Port Monton, Nova Scotia.
192. Thomas Condon, Guysboro', Nova Scotia.
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200. Matthew Monroe, Guysboro', Nova Scotia.
200. Isaac W. Rennèlls, Cape Bieton, Nova Scotia.
206. Joshua Smith, Cape Breton, Nova Scotia.
207. Martin Wentzel, Lunenburg, Nova Scotia.
209. Alexander McDonald, Cape Breton, Nova Scotia.
216. Amos H. Oathouse,.Digby, Nova Scotia.
226. Robert S. Eakins, Yarmouth, Nova Scotia.
227. John A. McLeod, Kensington, Prince Edward Island.
230. Angus B. McDonald, Souris, Prince Edward Island.
233. John McIntyre, Fairfield, Prince Edward Island.
237. Thomas Walsh, Souris, Prince Edward Island.
239. Daniel McIntyre, Prince Edward Island.
217. John Merchant, Northumberland, New Brunswick.

From end to end, the British évidence shows that the United States' fishermen
carry on their operations wvithin the British territorial waters. I beg here to introduce
a few instances from the evidence of the United States' witnesses who were produced to
prove that the mackerel fishery was carried on in what is called by the United States'
counsel " the open sea."

Tirnothy A. Danies, of Wellfleet, Massachusetts, fisherman, called on behalf of the
Government of the United States, sworn and examined.

By Mr. Foster
"Q.·How old are you ?-A. Seventy years.
"Q. Were you engaged in mackerel fishing dnring a good many years ?-A. Yes.
"Q. How inany years did you come to the Gulf to fish mackerel ?-A. Seventeen years.
"Q. What year did you begin and what year end ?-A. From 1846 to 1873,1 believe, inclusive;

one year out.
"Q.. Were you in the saine schooner all the time ?-A. Yes.
"Q. What was the name of the vessel ?-.I 'Pioneer.
"Q. What tonnage ?-A Sixty-two tons.
'<Q. New or old measurement ?-A. Old measurement.
"Q. Were you captain all these years ?-A. Yes.

"Q. Where: did you do your principal fishing in those places, more than three miles fron the shore
or less ?-A More than three miles.

"Q. If you were a young man and fisherman once more, and wanted to come to the Gulf to oatch
mackerel, would you be prevented from doing it by the fact that you were forbidded to fish within three
miles of the shore ?-A I think so'

By Mr. Weatherbe:

"Q. If you were forbidden to come within three miles of the shore, would youi come at all ?-A.
It would be under certain circumstances. If there were no fish with us and plenty there, perhaps I might.
I cannot say as to that.

" Q. From your experience, if you had been restricted, during all the years you come to the bay,
from coming to within three miles of the uhore, you would not have come ?-A I think not.'

Stephen J. Martin, master mariner and fisherman, of Gloucester, was called on
behalf of the Government of United States. Here are some extracts from pages 212 and
215 of the A merican evidence.

By Mr. Dana
"Q. But you did not fish within the three-mile limit ?-A. No.
"Q. Can you .not find out from reports of vessels and from your own observation where the fish

are ?-A. .Yea.
"<Q. You keep your ears and eyes open all the time you are fishing ?-A .Yes.
"Q. It hs not necessary, actually, to go in and try if you find yessels leaving a place without

catchinïg anything, to discover that this is the case ?-A. No.
" Q. And you have to judge as to the presence of fish, a good deal from the reports of others e-A.

Yes. A-great many men-have a choice as to fishing groundo; this is the case everywhere, whether in
cod, halibut, or nackerel fishing., Some fish one way and some another.

"Q. From your experience in the bay-a pretty long one-do you attach much importance to the
right of fishing within three miles of the shore ?-A. Well, no, I do not think it in of any importance.
It never was so to me."

By Mr. Weatherbe

"Q. You never fished so close to the shore as that ?-A. Sometimes we did.' We fihed within
five miles of Bird Rocks.
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"Q. And within four miles of them ?-A. Well, yes.
"Q. But you did not generally run in so close ?-A. We might .have done so. I could not tell

exactly how far off we fished. We used to catch our fish on different days in different places.
"Q. You were asked whether you would not have your cars open and your underst4nding to

know where other people caught their fish, and your answer was that some people had their choice?
-A. Yes, sir.

" Q. That is to say that some people have their choice to fish in certain places and other in different
places ?-A. Yes.

"Q. And that is the only answer you gave. I suppose that you did hear where others. were
fiRhing. Have you given a full answer ?-A. I have given a full answer.

"Q. You must have heard where others have fished ?-A. Of course if a man gets a full trip on
Orphan Bank he will go there again.

"Q. He does not care where others have fished ?-A. No.
"Q. Then it is possible that some fish altogether in one place, and some altogether in another

place --A. Well, I don't know anything about. that-I only know .my own experience.
"Q. Then you can give no idea where filsh are caught except your own actual experience ?-A

Well, I know where people have said.
" Q. That is just what Mr. Dana asked you. I waut to take the same ground that he did that

your cars vere open and you understood. Your answer was simply that somo had their choice ?-A.
If I spoke a vessel and he said thora was a good prospect at Bradley I should go there. If he said
there was good fishing on the Magdalens I should go there.

"Q. I thought your answer was that some would have their choice, that no matter what they
heard, they would still go to .the same places ?-A. I would go where I got good catches the year
before.

"Q. Then you did'nt hear of others fishing in other places ?-A. i have heard of them fishing
at Bradley and Magdalens, and up the Gulf."

Again:-
"Q. Now I don't want to trouble yon with reading any opinions, but about what time was it

ascertained that the mackerel fishing was inshore ?-A. I could not tell.
" Q. At the timne you mentioned it was not known that it was an inshore fishery at all ?-A. No,

not to my knowledge.
"Q. It was after it was ascertained that it was an inshore fishery that you heard of a difficulty

about the limit ?-A. Yes."

By Mr. Dana:-
"Q. I wish to ask you with reference to the last question, when you ascertained that the mackerel

fishery was an inshore fishery ?-A. I stated it was not in the year 1838.
« Q Mr. Weatherbe aïsked you when you first ascertained that the mackerel fishery was an inshore

fishery, and whether this or that happened before you ascertained that it was an inshore fishery.
Now have you ever learned that it was an inshore fishery in distinction from an outshore fishery ?-A.
No.

"Q. Well, what do you mean wheu you speak of 'after you understood it was an inshore fisheiy.'
Do you mean mainly or largely inshore ?-A. No. We would hardly ever catch any inshore in the
first part of the season. Some parts of the year they did take them inshore and offshore too.

"Q Taking them all through, where did you catch them ?-A. Most of them are caught offshore."

By Mr. Weatherbe :
"Q. I asked when it was that the difficulty first arose about the limit, and whether it was

after it vas considered an inshore fishery, that is, 1839 ?-A. I re:erred to the year 1838. It was an
inshore fisliery when they fished there. When vessels didn't-fish there, you could not cau it an inshore
fishery."

The attempt of many witnesses to show that the fishing vas all carried on outside of
three miles was amusing, to say the least.

Isaac Burgess, of Belfast, Maine, fisherman, called on behalf of the Government of
the United States, sworn and examined.

*By Mr. Fosi er
This witness fished in the Gulf of St. Lawrence in the years 186S, 1869,1872, and

1874, and excepting on oné day, all.his fishing was outside of three miles.
By Mr. Wealherbe:

"Q. You caught your mackerel four miles off ?-A. Ys.
"Q. What proportion ?-A; Half 'of them-I could not tell.
"Q. I suppose that would be the distance you would select as being good flshing ?-A. Yes sir.
«<Q. That would be the best fishing you have ?-A. Yes, sir.
" Q. I suppose most of the fishermen fished that distance ?-A. Yes, they generally fLshedoff there

near four or five miles.
"Q.' It is considered about the best fishing for four or five miles ?-A.. Yes, it is.
Q. I suppose in- some places the fish would go in three and a half miles ?-A. Ves, some fish do;
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" Q. Yo would not mind coming in three anl a half miles if you were four miles out, I suppose;
sometimes they would manage to get i three miles ?-A. No vessel that I hav,e ever been in.

"Q. I am not speaking of the vessels, but the fish-is there anything to stop them at four miles ?
-A. No.

" Q. There is no obstruction of any kind. Just as good water ?-A. Yes, only a little
shallower.

"Q. Just as good feed ?-A. Yes.
"Q. Perhaps better feed ?-A. Well, most generally the gales drive them off, but they come back

agamn.
"Q. I suppose when the wind is a little offshore, the best feed would be inside, close in ?-A.

Yes.
" Q. Closer inside than four miles ?-A. I should say s0.
" Q. They would then go in pretty close ?-A. Yes.
"Q. You would then go in there and drift off ?-A. Yes.
"Q. And the fleet would do that. We have evidence of that. The fleet would run in as close

as they could get and then drift off ?-A. Yes, that was the way.they fished.
"Q. As close as they could get in ?-A. Not within four miles.
"Q. I was referring to a little closer. I wanted to come in a little closer if I could. I was

throwing a little bait ?-A. Well, probably there might have been some fellows got in handier.
" Q. Some would go in handier ?-A. Yes, some of the captains went in.
"Q. et us make a compromise and say three miles and a half. You don't object to that, do

you ?"-(No answer.)

George Friend, of Gloucester, vhose evidence is to be found on page 119 of the
United States, was produced and examined by Mr. Foster. He had many years'
experience of fishing in the Guilf of St. Lawrence, having fished there every year from
1855 to 1860, and owned several fishing schooners, two of which were seized, but after-
wards released. He gave evidence that the great body of his mackerel were caught
more than t.hree miles from the shore.

He was cross-examined, and at page 123 the following record appears
By Mr. Weatherb:-

" Q. Between 1868 and 1876 you had five vessels fishing ?-A. Yes.
"Q. And you made three mackerel trips ?-A. Yes.
" Q. And you lost money by them ?-A. Yes.
" Q. Where did the vesseis fish-outside of the three mile limait ?-A. 1 could not tell you.
"Q. You have no idea where they fished ?-A. No.
"Q. You had three vessels fishing in the bay-you sent them there ?-.A. Yes.
"Q. They came home, and you lost money by the trips ?-A. Yes.
"Q. And you undertake to say that you do not know, and never made any inquiry whether the

vessels fished inshore or outside ?-A. Yes.
"YQ. ou never made any inquiry about it ?-A. No."

This witness also stated that he was not aware whether any of these vessels had
fishing licenses from the Canadian Government.

"Q. Is the privilege' of using the inshore fisheries of any use to you as fishermen ?-A. No.
Personally I say no.

" Q. Do you know that practically yourself ?-A. That is my opinion.
" Q. You never fished inshore ?-A. No.
"Q. Therefore you are not able to say so from your own knowledge ?-A. I fished offshore for the

very reason that I thought I should do better there. I had a perfect right to come inshore.
" Q. You lost money, you say ?-A. Yes.
" Q. Did you every try inshore fishing ?-A. No.
"Q. But you say the privilege of inshore is of no value ?-A. That is my opinion.
"Q. For what reason ?-A. 1 gave you my reasons. It would keep the vessels out of the harbours

and they would get more mackerel.
"Q. What else ?-A. Then we would not have so many drafts. They lay in the harbours too long,

and go into harbours when it comes night.
" Q. Is it not the practice for the fishermen to run into the shore and drift off, and then run' in

again ?-A. It is not always you can drift off shore.
" Q. Is the privilege of going insiore an advantage to you ?-A. If the mackerel were inshore it

would certainly be an advantage; if they 'were not inshore, it would not be au advantage.
"Q. You never tried whether the inshore was not better than the outshore fishing; why did

you not try it ?-A. Because I thought I could do better outside.
"Q. Year after year you lost money. As a business man, why did you not try fisliing inshore

like other fishermen who have made money ?-A. I don't know where they are; they are very much
scattered.

"Q. Why did you not try ?-A. Because I thought I could do better offshore.
"Q. Do you know of any vessel which fished within three miles of the shore ?-A. Not

personally.
"Q. Why do you say not personally ?-A. Because I do net know any one. I never saw them

in there fishing.
SQ. Did you hear of any vessel vhich fislied inshore ?-A. I could not tell what I have heard.
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"Q. fHavo:you:heard of.vessels fisling inshore ?-A. 1 could not answer that. ..
«Q. Did you ever make ny - iiries ?-A. No. . . was not interested. . . . . .
"Q..You fished offliox,. Iost inoney, and never. tried .to,.. fish inshore,. and. never made gmy

inquiries as to whether there was good fishing there or not ?-A. Yes.

This is from the record of the evidence ofCharles HI. Brier, of Belfast, Maine, called
on behailf of the Governmenit of the United States.

.By Mr. Doutrt:-

Q. Can you find out easily whether you. arc threc miles or four miles, or five miles off?-A. -i
don't know how we can.

" Q. Suppose you were about five or four miles, would you call it offsiore or inshore ?-A. I would
call it inshore.

" Q. Then what leads you to say you caught about half of your trip inshore and half out ?-A.
-Becausoewe did 1 suppose. ·- We-liad a licence to fish inshore,·and we did. .

"Q. You were not afraid of going in there? So long as you found fish you fished there ?-A.
Yes.

."Q. Well, you. had no reason -whatever, had you, to take a note of the quantity. t.aken. inshore
or outshore-wliat reminds you now of the.,fact ?-A. I don't· know anything to remind. me, only
that we fished about half the time.offshore andc caught about as many fish offshore as in.. .".

Permit me to refer to one locality to show low completely our learned.bretliren, on
the other side have ignored our evidence. I select this instance because the absence of
contradiction is perhaps unusually striking. Grand Manan, on the west side of the. Bay
of Fmidy, I have intimated, has received the especial attention of United States' Counsèl,
'aid many witnesses were called to contradict the very strong case made out by
Mr. Thomson there. Let me call your attention to the other side of that Bay, and to
the attention bestowed to tliat part oftbe Province of Nova Scotia by my learned friend
Mr. Weatherbe. If you look at the map you vill fild St. Mary's Bay·on the south-
westernniost cdrner of Nova.Scotia, on the eastern shore of. the: mouth of the Bay of
Fundy. Fron Cape Split, near the head of the Bay of Fundy, follow down the eastern
shore of that bay to Brier Island at the very extremity of Digby Neck, a strip of rocky
soil averaging one or tvo miles in width, which forms the barrier between the Bay of
Fundy and St. Mary's Bay, a bay 6 miles in* width at Petite Passage.. From Brier
Island go to the head of St.· Mary's Bay, 30 miles, and follow the sinuosities of the
opposite coast to its mouth, and proceed southwardly along the shores of the old French
settlement of Clare tôwards Barrington, thàt ancient town which was founded. by fisher-
men from Cape Cod, who settled there with.their families in 1763. Here is a coast-line
on the western part of Nova Scotia 250 or 300 miles, ineluding the. whole length of
Digby and Annapolis Counties, with the finest zones and currents and temperature on the

,globe for a great fishing ground-swarming within three miles of the shore, as you will
find by turning to the 413th page of the British evidence, with codfish, haddock, pollock,
halibut, herring, and mackerel. .In twenty-four hours, with the " Speedwell," Professor
Baird would extend the list of edible fish very much. It is true we did not call
witnesses from every part of this coast; it would have occupied too much timé. 'We
did, however, produnce sufficient evidence. Take Brier and Long. Islands, abdut 14

-miles in their entire coast line. These islands aré within about five oi six hois' sail of
the United States, and will in a few months be almdst connected by.rail, after you cross
St. Mary's Bay, with Halifax. The Inspector of Fisheries at Brier Island, Holland C.
Payson, who was cross- examined by Mr. Dana, has carefully collected information. The
people of these two islands alone catch 200,000 dollars'*'wortli of fish annually. It
would be fair to put the catch of that entire coast at 3,500,000 dollars. Ezra Turner,
from Maine,.whose testimony is to be fouud on page 235 of theAnierican evidence, and
who lias fished in the British waters for thirty or forty years, swore that Maie is .bank-
·rupt in the fisheries from end to end. . This is corroborated by a number of American

vitnesses, and by the official records of the nation.
lu the AmericanAnswer, it is claimed that the poor people of our fishing villages

are saved.from destitutioni by.the American fishermen. Mr. Payson and Mr. Ruggles-
the latter a descendant of tlie celebrated General Ruggles-say their people.do.not pay
a. cent of:poor tax. The almost destitute fishermen from the bleak coasts of Maine, and
from New England, since the. Treaty of - Washinyton,- during the last four years throng
these friendly neighbouring coasts of ours, aànd from these two islands alone they carry
away annually from oné-thirid to oné-fourth as mariy fish as* are caught by the iuhabi-
tants-say 50,000 dollars'u: vortht. They come with small vessels, which they haul Up
or anchor, and they establisi themselves. on the shore, and carry on these fisheries
side by side vith their Canadian breffhren. This exercise of the right is gradually
growing -annually.....
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These American fishermen admit their distressed condition at home, and the great
advantages they enjoy by access to our coasts. These fisheries of ours, with those on
the New Brunswick shore, including the 'Grand Manan, arc a great blessing to our

neighbours. This is no fancy picture. Here is a list of the affidavits filed to establislh
the facts. Here are the facts from fourteen men, whose stateients could have been
fully sifted.

The statements of Holland C. Payson and Mr. Ruggles as to the value and extent
of the fisheries in the Bay of Fundy and the southern coast of Nova Scotia, are corrobo-
rated by the affidavits of-

155. Joseph D. Payson, Westport, Digby County.
207. Livingston Collins, Westport, Digby County.
218. Wallace Trask, Little River, Digby County.
218. George E. Mosely, Tiverton, Digby County.
220. Gilbert Merrit, Sandy Cove, Digby County.
221. Joseph B. Denton, Little River, Digby County.
221. John McKay, Tiverton, Digby County.
222. Whitfield Outhouse, Tiverton, Digby County.
222. John W. Snow, Digby, Digby County.
223. James Patterson Foster, Port Williams, Annapolis.
223. Byron P. Ladd, Yarmouth, Yarmouth.
225. Samuel M. Ryerson, Yarmouth, Yarmouth.
240. Thomas Milner, Parker's Cove, Annapolis.
240. James W. Cousins, Digby Town, Digby.

More thanseven weeks before the United States' Agent closed his.case, we produced
two of the most intelligent and respectable men in the district. While Mr. Dana was
cross-examining them, his countrymen were on the shores of Digby fishing with their
vessels. A messenger in a few hours could have detected any exaggeration in their
statements. From that hour to the end of their case, not one word of all that evidence
has been contradicted or shaken. These New England fishermen continue, under the
Treaty of Washington, to pursue their ancient calling, and their number is increasing
on the western and southern shores of Nova Scotia and at Grand Manan, and all around
the Bay of Fundy.

Mr. Dana calls this practical pursuit of the fisheries in British waters a franchise, an
incorporeal faculty. Call it what you will, is it not a great advantage to his country-
men ? Is it not the salvation of the.State of Maine ? Is it not affording an increasing
number of Americans safe and steady employment ? These fisheries do not fail. I
invite the carefal attention of the Commission to pages 399 and 412 of the British
evidence. Are these fisheries not supplying cheap and w'holesome food to citizens of the
United States? Is it not naking hardy sailors of lier stalwart sons ? Mr. Dana can
appreciate that. Mr. Foster says he fails to find any evidence, except as to the bend of
Prince Edward Island and Margarce. Can you, " pencil in hand," measure by arith--
metic the benefit of the right of fishing to the people of a whole coast, who have been
trained to-no other pursuit, and whose families are dependent on the return of the boats
from Brier Island and the other coast of Nova Scotia?

What goes on here at one extremity of these wonderfully varied and prolific Cana-
dian fisheries, is going on at the other extreme at Gaspe and the mouth of the St. Law-
rence, and at all other points varied by the circumstances of place.

I wish to call your. attention to an error-shall I say a geographical error-of our
learned friends. The learned Agent for the United Statessays ho can figurc this question
up pencil in hand. He admits, vith ail the assistance of Mr. Babson and his figures
(vhich are not evidence at all)-he admits one link in the chain of his argument is
wanting-the Port Mulgrave returns of 1875. Does the learned Agent know that the
Port Mulgrave returns are entirely incomplete ? Mr. Foster seems to be labouring
under the delusion that every American fisherman reports himself as he passes through
the Strait of Canso. This is not really the case. Look at the map and read the
evidence, and then see if it is possible to say how many fishermen never sail in the direc.
tion of the Strait. Ail round the eastern and northern side of the Island of Cape Breton
there are the finest mackerel grounds in the Gulf of St. Lawrence or the world. No
United States' witnesses could be produced to call this a dangerous coast. 'There are a
number of fine harbours-the ancient port of Louisburg among the number, open all
winter. This latter port is now connected by forty miles of railroad with the magnifi-
cent harbour of Sydnéy.

James McKay, of Port Mulgrave, Inspector of Fish, was called-and examined as.a



witness before the Commission. He says: "No one man stationed in the Gut of Canso
can get an% accurate list of the vessels that go through there. To do so is a moral
impossibilty."

James Purcell, Revenue Officer at Port Mulgrave, says: "The number of liglt-
duces collected would not be a fair return as showiug the actual nmnber of vessels that
pass through the Gut of Canso."

B. M. Smalley, fisherman, of Bedford, Maine, was called on behalf of the United
States and examined. I invite the Connissioners to read his evidenc:-

" Q. Now don't you think the sane fish go out and in ?-A. Is it your idea that certain schools
keep in one place, and certain schools in another ?-A. Yes, it is my opinion the mackerel go out
and in, au we know they do. But it is ny positive idea that the best fisi that go into the Bay Chaleims
go through the strait and by Sydney.

," Q. Do you ncan the Strait of Canso ?-A. No. The Strait of Belleisle, and come down to
Sydney.

" Q. What tinie ?-A. Well, they are passing up and dowir there after the mouth of August,
until they all go out.

"Q. You think these are not the sanie as you catch off the north of the island ?-A. No, I don't.
"Q. Do you think your opinion is geucral?-A. Yes, sir.

Here are a fewv extracts from the evidence on file
Archibald B. Skinner, Inspector of Fisi at Port Hastings, Cape Breton, has been

thirty-two years engaged in the fishing business, and lias been a practical fisherman:
"During the Reciprocity Trenty a lauge ilect of Aiherican fishing vessels came to this coast

during the sunmer season to carry on a fishing business. The nunber increased during the Treaty,
1ntil at the teriaination a fleet nunibering hu.ndreds of vessels were engaged in fishing around the coast
of Nova Scotii, Cape Breton, Prince Edward Isiaidc, and the Magdaleu Islands. These principally
took imaukerel and cod-fish, but they took other fishi as weIl.

"A large portion of the Anierican fishing fleet is now going every year up the castern side of Cape
Breton, and fishing in the vicinity of Scaterie, Cape North, and the sections around there. I under-
stand that these grounds are very ricli in fish."

To reach these localities they are under no necessity wlhatever of passing throughl
the Gut of Canso. They may, directly after they cone froni the Bay of Fundy, either
pass along the coast of Nova Scotia and reacli the Gulf by way of the northern part of
Cape Breton, or pass north in the vicinity of Newfoudcland.

George C. Lawrence, merchant, Port Hastings:-
'"Not nearly all the Anerican fishing vessels passing tn-ougli the StIaits of Canso are noted or

reported. A great imunber pass througl cvery year that have never becn noted or rcported at al
"The Newfoundlland herring fleet fron American ports go thither along the eastern side of Cape

Breton instead or passing trougi the Straits, anud toward the latter part of the season large quantitics
of the mnost valuable nackerel are taken by Ainericaus on the estern shore of Cape Breton, between
Cape Norti and Louisburg, and thereabouts."

Alexander McKay, merchant, North Sydney, Cape Breton:-
" None of' the 'cod-fisli vessels to my knowledge, go through the Strait of Canso. They comg

around the southern and eastern coast of Cape Breton, and niany mackerelhnen do the sane.
Maekerelinen fish around by Scaterie, and it is therefore shorter for them to come round by the
southern and enstern sides of the Island of Cape Breton."

James McLcod, master mariner, Cape Breton:
"Last sunimer I fished from Cape North to Scaterie, during the co season, and saw at that seasoi

great mnbers of Ainerican fislermen there, engaged in fishing. Within the last two years I have
seen rany Amnerican fishermen, from Cape North to Scaterie, engaged in mackerel fishing, and have
seen at one time between twenty and thirty American fishermen so engaged within sight, and think
that there would be, in that vicinity, at one time, about one hundred."

Willianm Nearing, fisherman, Main-à-Dieu, Cape Breton:-
" All the cod-fish and halibut fishernen cone around the southern and eastern coasts of Cape

Breton, and do not uni througlh the Strait of Canso. During the past five or six years I have seen, on
an average, upwards of one lundred Anierican fishing vessels each year around in this vicinity.

Williani Edward Gardiner, merchant, Louisburg:-

"The Aierican vessels which corne here do not pass through the Strait of Causo."

Thomas Lahey, fisherman, Main-à-Dieu, Cape Breton

"I have seen in one day fron fifty to sixty of these American vessels. These American vessels
came -round the southërn coast of Cape Breton and did not. rn through the Strait of Canso. IDuring
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the past five or six years I have scen on an average during the fishing season over a hundred American
fishing vessels in and near the waters whcre I fished, and I have often found it difficult to keep out of
their way. Those American vessels take all kinds of fish--mackerel, codfisb, and halibut. On board
these vessels there axe fromi sixteen dowin to ten men on each."

Isaac Archibald, merchant, Cow Bay, Cape Breton:-

" The Americans in this bay have often practised throwing bait overboard, and thus enticing the
inackerel off-shore."

John Peach, fisherman, Cow Bay, Cape Breton, fished from. Cape North to Scaterie,
and in Cow Bay:-

" The Americans fish froin three miles ofi-shore ~close up to the land for mackerel, and come in
among us inshore fisliernien and take the fish away fron us."

James Fraser, master mariner, Sydney:-
"During the past ten years I have secen 160 Ainrieric vessels fish in Sydney harbour for mackerel

in one day, and large fleet6 of American fishing vessels visit our harbour daily for the purpose of
catching mackerel during the inackerel scason year after year."

John Ferguson, Cow Bay, Cape Breton

"l I have seen from forty to fifty Aierican vessels pais through the "Kittle" between Scaterie
and Miin-it-Dieu, in one day."

John Murphy, fisherman, Lingan, Cape Breton:-
"During the past five or six vears I have cauîght inackerel ii-shore around Lingan harbour, and last

year I have seen fron tenl to lifteen sail of Anerican vessels engaged in taking mackerel.
The Aierican mnackerelmen who fish arouid bere coule around the southern and eastern coasts of

Cape Breton, and al the codfish and halibut fishermen come around the same way."

Angus Matheson, fisherman, Sydney, Cape Breton
"I have cauglt them in Sydney Harbour, until the bottom of the boat touched the ground. The

Americans alvays come inx-shore for the inackerel, and when they did not fish them in-shore they baited
them off to beyond the three miles."

At a time when the imaginative faculties of the learned American Agent and Consul
had not been appealed to by their Government,-at a time when it had not yet been dis-
covered that the Americans derived their title to our fisheries from the achievements of a
Massachusetts army and navy, our American friends iad another basis to rest their claim,
also not to be found in the Treaties. Until quite recently, Anerican fishermen were
under the firm impression that the mackerel was an American born fish, from the neigh-
bourhood of Newport, Rock Island, Cape Henlopen, Cape May, and other places on the
American coasts, which were and are spawning grounds. Under that notion, vhatever
mackerel was to be found in Canadian waters, were nothing but the migrating product of
the fertile American coasts. That theory was touchingly impressed upon the minds of the
Joint Higli Commissioners during the winter and in the early spring whieh preceded the
Washington Treaty. The mackerel of the Canadian waters were represented as a ,species
of strayed chicken or doinestie duck and pigeon, Wvhich the owner had the right to follow
on his neighbour's farm. At that time they had no interest at all in depreciating our fish,
for Canadian mackerel were then quoted at the highest rates on the markets of Gloucester
and Boston; this was avowedly the case. They had even prepared statistics for the Cen-
tennial, in vhich these fislh were at the highest price quoted on these markets, because it
was only the prodigal son which was thus offered. These fish were considered then their
property, and why should they endeavour to depreciate the value of their property? Some
of the British Joint Uigh Commissioners, under this strong assertion of right, feit a deep
commiseration for the proprietor of the poultry in being restricted to certain grounds in
the execution of a search warrant for the recovery of his property ; and in order to repair
the cruelties of the Convention of 1818, they were-like a facetious America writer-
prepared to sacrifice all their wives' relatives to do something at our expense for the
United States, as an atonernent for that long injustice.

While these notions were prevalent, our American friends had no interest in depre-
ciating a property which constructively was their own. In a long article on the fisheries,
published in the New York " World," of the 1 5th April, 1871, not quite a month before
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the signing of the Washington Treaty, evidently written by a well-informed person, we
read the following :-

"About the miidle of April, or the.1 st May, the muackerel fleet makes the first trip of the season to
off Newport, Rock Island, Cape Henloden, and Cape May, and if they have good luck, may get as much
as 200 barrels to each vessel. Those are all, however, poor fish, only ranldng as No. 2, and sometimes
not even that. A little later in the season, say in June, and far northward, "No. 2 " fish are caught,
but it is not until the niddle and latter part of August, that up in the Bay of Chaleur, off Prince
Edward's Island, and off the Magdalen Islands, in Canadaian waters, the finest and fattest fish, both
Nos. 1 and 2, are caught. From the tirne they are first struck in the. Bay of Chaleur, the mackerel
move steadily southward, until they leave Canadian waters, and are off Maine and Massachusetts, the
fishermen, both American and Canadian, follow theni."

As already said, this idea of a migrating mackerel prevailed until Professor Baird, of
the Smithsonian Institute, Washington, and other specialists, destroyed it by asserting that
the mackerel was a steady and non-migrating squatter, that what was found on the
American coasts was born there, and remained there, in a pretty limited circle of motion
induced by necessity of finding food; that what was caught in Canadian waters was also
born, and had there its habitat, in similar conditions of circumnavigation for food, or to
escape from predacious fish. From the moment our friends discovered that the fish which
were caught in the Bay were Canadian fish, these lost with them all prestige. From that
moment Canalian markets lost ail consideration and credit in the minds of many.
American witnesses, hear;d in the case, called our mackerel trash ; others invented a con-
temptuous word to describe its rank inferiority, and called it eel-grass mackerel, some-
thing hardly good for manure, almost unfit for quotation on the market of the United States.

We do not claim such narked supCiority for Canadian mackerel as was attributed to
them when supposed to be of American growth; but the evidence fairly weighed shows
that while both shores have good, indiflerent, and inferior mackerel at times, as a whole
the Gulf mackerel have commanded a higher price on the Anerican market than American
caught mackerel, and in a run of years the quantity caugltQi che Gàlf was, as well as
quality, superior to American shore mackerel.

In order to see whether there is any difference between Canadian and American
mackerel, I appeal to the statement produced here by Mr. Low, unknowingly, I think,
because he put bis hand in the wrong pocket at the time, and drew out a statement pre-
pared for the Centennial, showing that our mackerel, which had been described as being of
such inferior quality, netted 50 per cent. more than the American mackerel in the market.

The valuation which this Commission is called upon to make of the respective
advantages resulting from tho Treaty can hardly be based on an arithmetical appreciation
of the quantity of fisi caught by Americans in the three-mile limit, althougli the evidence
given on this point cannot but assist the Commissioners in forming their opinion. No
tribunal of arbitration probably ever had to deal with such variable and uncertain elements
and if the Commission were left wiflout anything to guide them towarids a port of refuge,
they would be left on a sea of vagueness as to amount. Fortunately, they will find in the
case an anchor, something of a definite character to guide then. During the Conferences
of the Joint High Commission, the Representatives of the United States offered to add to
fish and fish oil, as additional compensation, the admission, free of duty, of coal, sait, and
lumber. The annual value of the duty on these articles in the United States, taking anu
average of the period from 1864 to 1875, would be:-

Value. Duty.

Dollars. Dollars. •

Coal .. .. .. .. 773,645 190,886
Salt .. .. .. 91,774 46,182
Timber and Lumber .. .. .. .. 7,345,394 1,083,609

Total .. .. .. 1,330,677

Which gives for the twelve years of the Treaty the sum of 15,848,125 dollars. The
annual value of the duties in Canada on these articles, taking an average of the same
period, would be :-

Value. Duty.

Dollars. Dollars.
Coi .. 4.. .. .. 1,196,469 8,491
Salt .. .. 92,832 248
Timber and Lumber .. .. .. .. 500,0S5 6,874

Total .. .. .. .. 15,613
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Dollars.
American duties .. 15,848,124
Canadian dutics .. .. . .. 187,356

The balance in favour of Canada would thercfore be 15,600,7GS

If the matter had been settled on that basis, it does not mean that Canada would have
received 15,660,768 dollars as a direct compensation paid into her Treasury, but according
to the thecry adopted by American statesmen it would have to cost that sui to bave
acquired those fishing privileges.

In the estimation of the evidence adduced on both sides, I admit that there is
apparently a conflict of views and facts; but when weighed in the scales of an expert, by
a judge or lawyer accustomec to winnow the chaff from the grain, the discrepancies would
turn out more fictitious than real. We have built, by a mass of witnesses and documents
unassailable, the foundations of our claim. In many instances we have obtained, from
American writers, reports and witnesses, the confirmation of that substantial part of our
case which consists in the value of our fisheries, both to our people and for the American
nation. The ex parte portion of our evidence, consisting in the affidavits, has been fully
sustained by the oral evidence. Generally our witnesses have been selectcd among citizens,
whose station in life and well-established character, gave moral authority to their state-
ments; and we. could challenge our friends on the American side to point out the
deposition of one witness who had to correct his examination in chief, when cross-
examined. Can we say the same thing of a large number of American witnesses without
imputing to any of them the desire of stating an untruth? They have, as a rue, shown
themselves so completely blinded by their national prejudices, that thcv have, unwittingly
to themselves, been induced to give to most of their statenents a colour which would have
been, in an ordinary court of justice, easily construed as a determined misrepresentation of
facts. As an example of the reckless manner in which some of the American witnesses
have spoken of the relative value of the fishing privileges granted by the Trcaty of
Washington, we refer to the 21st American Affidavit, subscribed to by Frank W. Friend
and Sydney Friend, of the firm of Sydney Friend and Brothers, Gloucester, and sworn to

.before one of the most important witnesses before this Commission, David W. Low,
Notary Publie and Postmaster of Gloucester, who could not ignore, and perhaps wrote
himself this affidavit. In answer to the 34th Question (p. 53): " The amount of remis.
sion of duties on Canadian fish, and the free market of the United States for their mackerel
and other fish, saving the expense of cutters; and the benefits of a large trade from the
American vessels; the admission to our coasts for menhaden and mackerel, will aggregate
anadvantage of ncarly 2,000,000 dollars a year in gross armount." I may here mention
the fact -that two other witnesses wrote at full length the amount, " 200,000,000."
(Affidavits 18 and 19.) "For this we obtain the privilege of pursuing a fisherv, which,
after deducting expenses, vill not net to the American fishermen 10,000 dollars
a vear.

The United States' Agent and Counsel, who have made a successful effort to exclude
from the consideration of this Commission the commercial advantages resulting from the
purchase of bait and supplies, and of transhipping cargoes on our coast, have thought
proper to collect a mass of evidence to prove the commercial advantages resulting to
British subjects from the Washington and Reciprocity Treaties. For instance, Messrs.
R. V. Knowlton and Edward A. Horton, of Gloucester, value at 200,000 dollars per year
the bait sold by Canadians to Americans ; and at half a million dollars per year the goods
sold to Americans for refitting.

The principal witnesses brought froim Gloucester came here with such prejudiced
minds, not to say worse, that their examination in chief seemed like an attempt to blind
this Commission with one-sided statements, from which, at first sight, evolved a mystery
which took us some time to penetrate. Taking their figures as they first gave them it
seemed a piece of folly for any American fisherman to have attempted, more than once or
twice, to have fished in British waters, as the result of eaci trip constituted a net loss-
the quantity of fish taken being alnmost insignificant, and iii quality unfit for the Aierican
market. Their statistics were arranged to create that impression. The statistics with the
names of several firms who had pursued such an unprofitable business for a ·period of
twenty-five and thirty years consecutively were furnished. We could not find in our
experience of things and men, an obstinacy of that magnitude in mercantile affairs. The
cross-examination of. these witnesses, extracted piecemeal, presented these transactions
under a different aspect, and it turned out after all, that the Gloucester vessel owners and
fishermen had had all along more sense than the witnesses wanted us to suppose-it turned
out that the fish caught in our waters were highly remunerative in quality, and was in
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gnality branded in the Boston and Gloucester .Markets far above the American shore
mackerel.

I have now donc with this portion of my subject, and I have said all I have to say
with reference to the evidence brought in support and in contradiction of Ihe British
Case; and I now desire to deal briefly with what has been pleaded as an offset to Pur
claini.

When we.come to deal with the privileges granted by the Americans to the subjects
of Her Majesty in British North America, we find thein to be of two kinds:

lst. Right to fish on the south-eastern coast of the United States to the 39th paralle
of north latitude.

2nd. The admission, free of duty, of fish and fish-oil, the produce of British North
American fisheries into the United States' markct.

As to the privilege of fishing in American waters, this Commission will have very
ittle difficulty in .disposing of it. JtPthe first instance, it has been prove d that the most

of the fish to be found in these waters are caught 30 and 90 miles offshore, almost
exclusively on Georges Bank,-'and the British fishermen would not derive their riglit of
fishing there from Treaties, but from international law. In the second place, no British
subject has ever resorted to Anerican waters, and the ,province of the Commissioners
being limited to twelve years, to be computed from the lst July, 1873, there is ne possi-
bility to suppose that they will ever resort to these waters, at least during the Treaty.
There remains, then, but one item to be considered, as constituting.a possible offsett,,that
is, the admission, free of duty, of Canadian fish and fish oil. This raises several questions
of political economy, which will be better dealt with by my colleague who is to follow me,
and I will limait myself to say that if the question now under consideration were pending
between the fishermen of the two countries individually, this would suggest views which
cannot be entertained as between the two Governments.

The controvérted doctrines between freetraders and protectionists as to who pays, the
dutv under a protective tariff, whether it is the producer or consumer, seems to be solved
by this universal feature, that, in no country in the world has the consumer ever started
and supported an .agitation for a protective tariff; on the coitrary, we find -everywhere
directing and nursing the movements of public opinion on this matter, none but the
producers and manufacturers. This cannot be explained otherwise than that the
manufacturer receives in addition to a remunerative value for his goods .the amount of
duty as a bonus, which constitutes anartificial value levied on the consumer. It is in
most instances the consumer that pays the whole amount of the duty. In a few cases
there may be a proportion borne by the producer, and there is no process of reasoning or
calculation to determine that proportion. When duties are imposed 'on articles of food
which cannot be classed among luxuries, there seems to be no possibility of a doubt that
the whole duty is paid by the consumer. Salt cod or maokerel will never be called
luxuries of food. A duty imposed upon such articles has had the effect of raising their
cost far above the amount*of dutv, and had thereby the effect of increasing the profit of
the producer, at the expense of the consumer. For instance, a barrel of mackerel which
would have brought 10 dollars when admitted free, %vill bring 14 dollars under a taiff
of 2 dollars per barrel; and statistics will be laid before thé Commissioners to prove that
fact, which I will not undertake to explain. This being so, however, would it be equitable
to subject the Canadian Government to the payment of an indemnity to the United States
for providing American citizens with a cheap and wholesome article of food,-when it is
evident that the Canadian fishermen have, as a rule, been benefited by the existence of
an American duty on the product of their fisheries. The Government of the Dominion
any more than its inhabitants have not suffered in an appreciable manner from the
imposition of duties on fislh, and fthe remission of that duty has been profitable only to
the consumers of the United States or te the merchant who re-exports Canadian fish to
foreign countries. We may therefore conclude that in a fiscal or pecuniary point of vie,
the remission of duty almost exclusively profits the citizens of the United States. The
admission of the United States' fishermen to British waters at this period is pregnant with
advantages unknown under the Reciprocity Treaty. Of late numerous new lines of
railway have been' built in ail the British provinces bordering, or in the immediate
neighbourhood of .the United States, especially in the provinces 'of Quebec, New
Brunswick, Prince Edward's Island, and Nova Scotia. A new indÜstry, consisting in' the
carrying of fresh fish all over the continent as far as Californias spiung up of late.
With the confessed exhaustion of most of the American sea-fisheries this industry must
find the largest part cf its supplies in British waters.

To these varied advantages' must be added the political boon confered..upon the
United States, of allowing fhem 'to raise 'and educate, in the only possible chool that



class of seamen which constitutes the outer fortification of every country, and of protecting
lier against the advance of her enemies on the seas. 'Would it not be a monstrous
anomaly if, bv means of an indirect compensation under the name of offset, the Canadian
Governiment should be taxed for creating a United States navy, froin which alone
Canadians might entertain apprehensions in the future? I am sure any tribunal would
pause before committing sucli a flagrant act of injustice. Your Honours w'ill remember, I
am certain, that, although the Treaty of Washington is apparently made for a period of
twelve years, it might becone the starting point of a perpetual Treaty of Peace, if not
stained by the verdict of this Commission, as an iniquitous instrument. It is, on the
contraý-, to be hoped that future, diplomatists vill find both in our proceedings and in the
award the elements upon which to base an everlasting adjustnicnt, which 0will for ever
settle the question of the British North American fisheries. On presenting such a result
to the three Governments interested in this matter,.we would collectively and individually
feel proud of having been associated with this international trial.

I cannot close these remarks without acknowledging the valuable aid I have received
from Professor Hind's book, filed in this case. As a specialist in the several branches of
science connected with this case, he elucidated several grave questions, and gave the key
to a great part of the evidence. My learned friend and esteemed colleague, Mr. Weatherbe,
with whom-I more particularly consulted, and who was so well acquainted with every spot
in Nova Scotia, directed my attention to those parts of the evidence which brought in
relief the advanced post occupied by this province in the fisheries.. To both I here tender
my most cordial thanks. The inexhaustible patience and endurance of you• Honours
during these proceedings extending over a period of five months, were only equalled by
the exquisite urbanity and kindness with 'which we have all been treated. To my other
British and Aierican confreres before the Commission, I wish to express a feeling of
fellowship which I will for ever cherish. The American and British Agents and the
Secretary will also be associated in my remembrance with one of the most pleasant
incidents of my life,-enlivened by their sincerity of purpose, and the uniform good-will
they have brought to bear in the discharge of their onerous duties.

No. IX.

Final Arguments on behalf of Her Britannic Majesty, by Mr. Thomson.

Monda y> Novem ber 19.
THE Conference met.

May it Please your Excellency and your Honours:-
IT bas now become my duty, after the evidence taken during this long and tedious

inquiry bas been concluded, to present the final argument on, behalf of Her Majesty's
Government. I could wish, in view of the great importance of the issue, that the
matter had been placed in abler bands, I, shall not go very much into the historical
question which has been involved in this inquiry, because my learned friends who preceded
me have gone fully into that; and, although I dissent from some of the views presented by
the learned Counsel .'or the United States, and may, incidentally, in the course of my
remarks, have occasion to state some particulars of that dissent, I do not think there is
anything in those views that calls upon me to consider the subject-at length.

There was one matter which, if I may use the expression of my learned friend, the
Agent of the United States, at one time appeared likely to loom up vith very great impor-
tance. I refer to the headland question. I feel that I can congratulate this Commission
that, for the purpose of their decision upon the subject submitted to them, that question
does not assume any importance whatever in this inquiry. But I wish to guard myself
distinctly from assenting to the view presented by Mr. Foster, when alluding to that subject.
He rather appeared to assume that, for practical purposes, this headland question had been
abandoned by Her Majesty's Government, and that the mode of conducting this inquiry,
on the part of the Counsel for Her Majesty's Government, showed sucli an abandonment.
I beg to set my learned friends on the other side riglit upon that matter.. There has been
no abandonment whatever. It only comes to this: that .in this particular inquiry the
evidence bas so shaped itself, on either side, that your Excellency and your Honours are
not called upon to pronounce any opinion on the subject. There can be no doubt that
under the terms of the Treaty, your Excellency*andi Honours are not empowered to pro.
nounce any authoritative decision, or- effect any final settlement of that much-vexed
question. Incidentally, no doubt, it might have fallen within your province to determine



357

whether the contention of the British or of.the American Government, in reference to that
question were the correct one; because, bad, it been. shown that large catches. had been
made by the American fisherinen within the bodies of great bays, such as Miramichi and
Chaleurs, it would have become at once necessary to come to a decision as to whether we
ivere entitled to be credited with those catches. But, in fact, no such evidence has been
given. And that course was taken somewhat with the view of sparing you the trouble of
investigating that question, when the Treatv did not empower you to effect a final decision
of it. The learned Counsel, associated with me on behalf of' Her Majesty's Government,
and myself, shaped our evidence as much as possible with reference to the inshore fisheries.
WC concluded that if the American G>vernment, who had put this matter prominently
forward in their Brief, intended to challenge a decision from this Commission, they vouid.
have given evidence of large catches made by their vessels in those bays. They have
not done so. The evidence on our side has shown that, to a very great extent, the value
of the fisheries is inshore ; that, undoubtedly, very large catches could be made in the
bodies of those bays, and that the fish frequent the body of the bays as well as the portion
within three miles from the contour of the coast all around those bays ; but we tendered
evidence chiefly with relation to the fisheries within three miles of the shore, by no means
intending to have it understood-in fact, we expressly disclaimed the intention of having
it understood-that there was not in the bodies of those bavs valuable fisheries. I can
only say, however, that before this Commission there is no evidence of that, and you may
dismiss it, therefore, from your minds. When this headland question shall hereafter arise
(ifit should unfortunately arise), then I beg to say that the position laid down when the
Convention of 1818 was made, has since been in no way departed from. My learned
friends on the other side. point to the Bay of Fundy. They say, there is a bay which,
Great Britain contended, came within the Convention of 1818, and yet she was obliged, in
consequence of the decision given by Mr. Bates, in the case of the " Washington," in 1854,
to recede fron that position in reference to that bay. I beg to say that Great Britain did
not recede. It was stated on the other side that it was res adjudicata. I say it is not. It
is wholly improbable that the Bay of Fundy vill ever again become a matter of contest
between the two nations, but the fact in regard to that case is, that Great Britain gave the
United States the right to do in that Bay that which answered their purpose quite as well
as if she had abandoned her claim. She relaxed any claim that she had by the Convention
of 1818, and that relaxation has never been departed from, and in all human probability
never will be departed from for all time to comc. But it is relaxation, and n'thing else.
My learned friend rathér assumed, than distinctly stated, that the decision in regard to the
Bay of Funday would have considerable weight in reference to other bays. I deny that.
Great Britain expressly guarded herself against any such construction. And, moreover,
she guarded herself against another construction placed upon the negotiations between
the two Governments, viz., that the Gut of Canso was common to the two nations. The
British Governmnent, so far as I am informed (I have no special knowledge on the subject,
except that afforded by the conespondence and negotiations between the two Governments)
emphatically deny that doctrine. The Gut of Canso is a mare clausum, bclonging to Great
Britain, to the Dominion of Canada. It is a strait on either side of which is the territory
of the Dominion. There is no foreigu shore upon that strait. It is not necessary for me to
argue, nor shall I argue, what would be the effect on the international question, assuming
the Gulf of St. Lawrence to be an open sea, whose waters could be traversed by the keels
of other nations, and to which the Gut of Canso was the only entrance. How far the
position 1 assume might be modified, if that were the case, I shall not consider ; but such
is. not,. in fact, the case. There is another entrance north of the Island of Cape Breton,
and also one by the Straits of Belle Isle.

In connection with this subject, permit me to call your attention to the instructions
issued by the British Government to the Admiralty, immediately after the Reciprocity
Treaty had been abrogated by the United States. These instructions are dated the
12th April, 1866, and were issued by Mr. Cardwell, then Secretary of State for the
Colonies, to guide the fleet about to protect the Britishi North American fisheries:-

It is, therefore, at present the wish of Her Majesty's Government neither to concede, nor, for the
prese-nt, to enforce, any rights in this respect which are in their nature open to any serious question.
Even before the conclusion of the Reciprocity Treaty, Her Majesty's Government had consented to
forego the exercise of its strict right to exclude American fishermen from the Bay of Fundy, and they
are of opinion that during the present season that right should not be exercised in the body of the Bay
of Fundy, and that American fishermen should not be interfered with, either by notice or otheri-:i'e,
unless they are found withiin three miles of the shore, or within tlhree miles of a line drawn acroýss .ie
mouth of a. bay or creek, which is less than ten geographical miles in width, in conformity with %ie
arrangement niade with France in 1839.
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" American vessels found within these limits should be warned that by engaging, or preparing .to
engage in fishing, they will bQ liable to forfeiture, and should receive the notice to depart which ia
contemplated by the laws Q Nova Scotia, New -Brunswick, and Prince Edwar Island, if within the
waters of one of these colonies under circumstances of suspicion. But they should not be carried
into port except after wilful and persevering neglect of the warnings which they may have received,
and iii case it should become necessary to proceed to forfeiture, cases should, if possible, be selected fçr
thai. extrente step in which the offence of fishing has heen conimitted within three miles of land.

"}fer Majesty's Government do not desire that tho prohibition to enter British bays should be
generally iisisted on, except when there is reason to~apprehend some substantial invasion of Britiùly
rights. And in particular, they do not desire Aierican vessels to be prevented from navigating the
Gut of Canso (from which Her Majesty's Goyernment are advised they may be lawfully excluded),
unless it shall appear that this permission is used to the injury of colonial fishermen, or for other
improper objects.

"1 have it in *eommand to make this communication to your Lordships as conveying the decision
of Her Majesty's Government on this subject.

"I have, &c.,
(Signed) EDWARD CARDWELL."

I quote these instructions, and make these observations, in order that hereafter it may.
not be said that the views expressed -by the American Counsel in regard to the Bay of
Fundy and the Gut of Canso were acceded to. by being passed sub silentio by the Counsel
for Great Britain.

. With these prelininarv observations, I shall return to the main question, and here .1
may say that somte weeks back, when your Excellency and flonours arrived at the conclu,
sion that ihis inquiry should bc closed by oral, instead of written, arguments, I foresaw
that great diticulties must occur, il Counsel were expected tu do what Counsel ordinarily
do wiilst, closing cases in Courts of justice. If the immense mass of testinony, covering
nany hiundreds of pages, together with the voluminous appendices and addenda to the
evidence, were to be gone over, and the relative value of the testimony on either side to
be weigled, it seemed certain that the several speeches closinig this case, on either side,
must necessarily extend over weeks. I had sone curiosity, wlen my learned friend,
Mr. Foster, cunmenced his address,-and a very able one it vas,-to see in which way lie
would treat this matter. and whether or not he would attempt to go over all this evidence.
lHe quite reassured me, when he said:-

A great mass of testimony has been adduced on both sides, and it might seem to be in irre-
c6ncilable conflict. But let us not be dismayed at this appearance. There are certain land-marks which
cannot be changed, by'. careful attention to which I think we may expect to arrive at a tolerably
certain conclusion."

I thouglt lie had made an epitone of the evidence, and had attempted to sift it, but
I was " disrnayed" afterwards, when I discovered that, so far from considering himself
bound by the testimony, lie conveniently ignored nearly the whole of the British evidence,
and thut the smiall portions to vieh lice did refer, lie was pleased to treat in a way that
did much more credit to his ingenuity as an advocate than to his spirit of fair dealing with
the witresses. I therefore did not'feel at ail relieved by his course. Throughout lis
speech, as 1 shall show, there have been a series of assumptions, without the slightest
evidence on which to base them. It was a Most admirable speech in every respect but
one. It had lit:le or no foundation in the facts proved. It was an admirable and

ingeilous speech, I admit, and the same may be said of the speeches of his learned
colleugues. It was an <admirable speech in a bad cause. Fortunately, I feel that 1 am
not here for the purpose of neasuring my strength as an advocate again t that of -Judge

Foster. Werc it so, I ara very much afraid I should go to the wall. But I have just thià
advantage over hlim, as I thinki I shall satisfy you before I have donc, that iny cause could
not be injured even by a bad advocate ; and I think I shall show you that his cause has
been m'sade tie very best'of t>y a wonderfully good advocate.

Now, I think that probably the proper course for me to take is to go.through those
speeches, and after having done so, to turn your attention somevhat to the evidence. I
take the very pleasant and humourous speech of My learned friend Mr. Trescot, which
certainly gave me a great deal of amusement, and, I humbly conceive, put me very msuch
in the position of the iman who vas beaten by his wife, and who, being remonstrated with
by his iriends for perms;ittinsg it, said that it pleased lier and didn't hurt him. 'ie speech
of miiy Iiar nsed friend pleased hins, and didn't hurt us a bit. I vill shuw why. In the
couse of lis argunent. le relerred to a Minute of the Privy Council of Canada, macle in
ansner to Earl Kimberley shortly after the Treaty of 1871 was negotiated between the
tirco countries. Mr. 'rescot laid great stress upon the fact that this was not-a Treaty
betw een tie United States and Canada, but that it was a Treaty between the United
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States and England. No person disputes that proposition. It is Dot doubted. · But I
suppose that no person will dispute the faet that, although England is nominally the party
to the Treatv, the Dominion of Canada is vitally interested in the result of this Commis-
sion. There is just this difference -betveen tlis Treaty and an ordinary Treaty between
the United States and England; that by its very terms it was wholly inoperative as
regard, the British North Anerican Possessions, unless it vere sanctioiied by the
Dominion Parliament and the Lezislature of Prince lidward Island, whicli at that tine
was not a part of the Dominion. In this respect it ditlèred fron an ordinary Treaty,
inasmuch as hy the very terms of the Treaty the Dominion of Canada had a voice in the
matter. But I am willing to treat the matter, as Mr. Trescot has been pleased to put it,
as one between England and the United States alone, as the High Contracting Parties.
You will recollect that, in the "Answer" to the British case, it was put prominently
forward thut this Treaty was not only a boon to the Dominion, but that it was so great a
boon that the then Premier of this Dominion, in his place in Parliament, made a speech to
that effect, which is quoted at length in the Answer. Now, it-may be right enough to quote
the statements of public men in each of the countries. They are representative persons,
and may be supposed to speak the language of their constituencies. Therefore I do not
conplain of their words being quoted. But I was surprised when, in the course of this
inquiry, it was argued-I do not know whether it was by Mr. Foster or by one of the
learned gentlemen associated with him-that these speeches were cAlm expressions -of
opinion by gentlemen not heated in any way by debate. It struck me that that was a
curious way.in which to characterize a debate in the House of Comnions upon a question
vital to the existence of the Ministry for the time being. I thought that was just a case.
where we had a right.to expect that the speeches delivered on eith~er side would probably
partake of a partizan character, aid not only so, but that it was inevitable that the
Government speakers would use the strongest arguments they could in defence of the
action of their leader, even though their arguments weakened the case of their country in
an international point of view. Had my learned friends been content to put forward
these speeches in thcir answ'er, and quote then for the purpose of argument, there would
have been nothing to say beyond this, that when Sir John A. Macdonald and others
talked about the fisheries, they were speaking of wlat they knew nothing about. They
bad no practical knowledge whatever. What practical knowledge of the matter had anly
of us around this table before hearing the evidence ? None whatever. And yet, can it
be that Sir John A. Macdonald, Dr. Tupper, Mr. Stewart .Camnpbell, or anybody else who
made speeches, and. whose renarks have been quoted, had a tithe of the infornation that
we now possess. Therefore, I think that we may disniss the whole of th"se speeches by
saying, without meaning anything discourteous, that the persons who made them.were
talking about matters of which they knew nothing, and therefore that their speeches
ought to have no weight with this Commission. But Nr. Trescot has relieved nie frorn
using even that argument, for lie has referred to this Minute of Council which I hold
in ny hand. passed in the very year in which the Washington Treaty was negotiated, and
before the Legislature of Canada had adopted it. And I wish to cal[ the attention òf
the Commission to the fact that ie whole Privy Council were present, including Mr.
Peter Mitchell, the then Minister of Marine and Fisheries, and especially to the fact
that Sir John A. Macdonald was present. The Minute is as follows:-

" Privy Council Chiambr; Ottawa, Friday, July 28, 1871.

"1Present:-The Hon. Dr. Tupper, in the chair; the Hon. Sir Joln A. Macdonald, the Hon. Sir
George Et. Car tier, the Hon. Mr. Tilley, the Hon. Mr. Mitchell, the lon. Mr. CampbeU, the Hon. Mr.
Chapais, the Hon. Mr. Langevin, the Hon. Mr. Howe, the Hon. Sir Francis Hincks, the Hon. Mr.
Dunkin, the Hon. Mr. Aikins.

"To His Ei.xcellency the Right Honourable Joln, Baron Lisgar, G.C.B., G.C.M.G., P.C.,
"Govenior-General of Canada, &o., &c.

"May it please your Excelency-
" The Committee of the Privy Council have had under their consideration the Earl of Rimberley's

despatch to your ExceUency, dated the 17th June ultimo, transmitting copies of the Treaty signed
at Washington. on the Sth May last, by the Joint High Comniissioners, and which has since been
ratified by HIer Majesty and by the United States of Ainerien; of. the instruotions to Her Majesty's
High Comnissioners, and of the Protocols of the Conference held by the Commission; and likewise
the Earl of Kimberley's despatch of the 20thi June ultimo, explaining the failure of Her Majesty's
Government to obtain the cousideration by the United States' Comniissioners, of the clains of Canada
for the losses sustained owing to the Fenian raids of 1866 and 1870.

" The Committee of the Privy Council have not failed to give their anxious consideration to the
important subjects discussed in the Earl of Kinberley's despatches, and they feel assured that they will
consult the best interests of the Empire by .stating frankly, for the information of Her Majesty's
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Goverment, the result of their deliberations, vhuic' tl.v believe to be in eccridnce witli 1ub'i
opinion in nll parts of the Dominion.

"The .Commit.tee of the 1rivy-Coiincil.readily *admit that Canada- is deeply interested in the
maintenance of cordial relations between the Republic of the United States and the British Empire,
and they would therefore have been--prepared without hesitation to recommend the Canadian Parlia-
ment to co-operate in procuring au amicable settlement of all differences likely to endanger the
good understanding between the two countries. For such an object they would not have liesitated
to recommend the concession of some valuable rights, vhieh they have -always claimed to enjoy
under the Treaty of 1818, and for which, as the Earl of Kimberley observes, Berýliajesty's Govern-
ment have always contended, both Governments baving acted on the interpretation .given to the
Treaty in question by high legal authorities. The general dissatisfaction which the publication·of
the Treaty of Washington bas produced in Canada, an'd which bas beei -expressed.:with.as much
force in the agricultural districts in the West as in the Maritime Provinces, arises ebiety from two
causes.

"1st. That the principal cause of difference between· Canada and the United States lias niot been·
removed by the Treaty, but remains a subject for anxiety.

"2ndly. That a cession of territorial rights of great value bas been made to the United States,
not only without the previous assent of Canada, but contrary to the expressed wishes of the Canadian.
Goveriiment.

" The Committee of the Privy Council will submit their views on both those points for.the
information of Her Majesty's Government, in the hope that by means «of discussion a more satisfac-
tory understanding between the two Governments may be arrived at. The Eari of Kimberlev.1is·
referred to the rules laid down in Article VI of the Treaty of Washington, as to the international
duties of neutral Governments as being of special importance to the Dominion, but the Committee of
the Privy Council, judging from past experience, are much more apprehiensive of misunderstanding,
owing to the apparent difference of opinion between Canada and the United States as to the relative'
duties of friendly States in a time of peace. It is unnecessary to enter into any lengthened discussion
of the conduct of the United States durhig the last six or seven years, with reference to the organiza-
tion of considerable nunibers of the citizens of those suites under the designation of Fenians. The
views of the Canadian Government on this subject are ii possession of Hier Majesty's Government;
and it appears from the Protocol of Conference between the Higli Connissioiers that the: British*
Commissioners presented the claims of the people of Canada, and were instructed to state .that:they
were regarded by Ber Majesty's Government as coming 'within the class of sulijects indicated by Sir
Edward Thornton, in his letter of 26th January last, as subjects for the consideration of the Joint High
Conimissioners. The Earl of Kimberley states that it was with much regret tliat Her Majesty's
Government acquiesced in tue omission of these claims from the general settlement of outstauding
questions between Great Britain and the United States, and the Conmittee of the Privy Council,
while fully participating in that regret, must add that the fact that this Fenian organization is still in
full vigour, and that the- secms no reason to hope that the United States''Governinent.will periform.
its duty as a friendly neigibour any better in the future than in the past, leads theme to entertaina
just apprehension that the outstanding subject of difference with the United States is the one :of ail
others which is of special importance to the Dominion. They muist add, that they are not aware that
during the existence of this Fenian organization, which for nearly seven years hds been a cause of
irritation and expense to the people of Canada, Her Majesty's Goverument have made any vigorous
eflort to induce the Government of the United States to perform its duty to a neighbouring people,.
svho earnestly desire to live with thenm on terms of amity, and who during the civil war loyally
performed all the duties of neutrals to the expressed satisfaction of the Govermment of the United
States. On the contrary, while in the opinion of the Government and the entire people of Canada,,
the Govennent of the United States neglected, until much too late, to take the necessary measures to:
prevent the Fenian invasion of 1870, lier Majesty's Government -hastened to acknîowledge, by cable
telegram, the prompt action of the President, and to thank him for it. The Comnittee of the Privy.
Council will only add, on this painful subject, that it is one on which the greatest unanimity exists.
among al classes of the people throughout the Dominion, and the failure of the Hiigh. Commissioners.
to deal with it bas been one cause of the prevailing dissatisfaction with the Treaty of Washir.gtoni'

" The* Committee of the Privy Council will proceéd to the consideration of the other. subject of.
dissatisfaction in Canada, viz., the cession to citizens of the United States of the right to: tie, use of'
the inshore fisheries in commoh vith the people of -Canada. - The Earl of Kimberléy, after. observing.
that the Canadian Government took the initiative in -suggesting tiat a joint 0Btish an'd American
Commission shonld be appointed, with a view to settle the disputes which had arisen as to the: inter-:
pretation of the Treaty of ·1818, proceeds to state that ' the causes of the difficulty.lay:deeper than
any question of interpretation,' that 'the discussion of such points as the correct definition of.bays:
could not lead to a friendly agreement witli the Uniteçl States,' and that 'it was necessary therefore..
to endeavour to find an equivalent which the United States might be willing.to give in return for. the
fshery privileges.

" lnthe foregoing opinion of the7· Earl of .Kimberley, the Committee. of the Privy Coundil are
unable-to concur, and they cannot but regret'tlat no opportunity was afforded.them of communicating
to Her Majesty's Government their views· on-a subject of so much.inmportande·to Canada, prior tO
the meeting of the Joint Higli Commission. . : .

" When the Canadian Government took the initiative of suggesting..the :appointient of a Joint
British and American Commission they never contemplated the surrender-of their territorial rights,
and they had no reasoni to suppose that Her Majesty's Government entertained the sentiments expressed
by the Earl of Kimberley in his recent despatch. Had sùeh sentiments been expressedto the delegate.
appointed by the Canadian Government to confer with bis Lordship a few months before.the appoint-
ment of the Commission, it would at least have been in their power to have remonstrated against the-
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ces3ion of the inshore fisheries, and it would. moreover have prevented any iember of the Canadian
Govcxîîxnemit fron acting as a inember of the Joint Higli Commission, unless on the clear understand-
iug that no such cession should be embodied in the Treaty without their consent. The expediency of
the cession of a common right to the inshore fisheries lias been defended, on the ground that such a
sacrifice on the part of Canada should be made in. the interests of peace. The Committee of the
Privy Council, as they. have already observed, would have been prepared to recommend any necessary
concession for so desirable an object, but they must remind the Earl of KCinberley that the original
proposition of Sir Edward Thornton, as appears by his letter of 26th January, was that ' a friendly
and complete understanding should be come to between .the two Governments as to the extent of the
riglits which belong to the citizens of the United States and Her Majesty's subjects respectively, with
reference to the fisheries on the coasts of Her Majesty's possessions in North America.'
• . "In his reply, dated 30th January last, Mr. Secretary Fish informs Sir Edward Thornton that the
President instructs him to say that 'lhe shares with Her Majesty's Government the appreciation of the
importance of a friendly and complete understanding between the two Governments with reference to
the subjects specially suggested for the consideration of the proposed Joint High Commission.'

"In accordance with the explicit understanding thus arrived at between the two Governments,
Earl Granville issued instructions to Her Majesty's High. Commission, which, in the opinion of the
Committee of the Privy Council, covered the whole ground of controversy.

" The United States had never pretended to claim a right on the part of their citizens to fish
'within three marine miles of the coasts and bays, according to their limited definition of the latter terna;
and although the riglit to enjoy the use of the inshore fisheries might fairly h.ve been made the subject
of negotiation, with the view of ascertaining whether any proper equivalents could be found for such
a concession, the United States was precluded by the original correspondence from insisting on it as a
condition of the Treaty. The abandonment of the exclusive right to the inshore fisheries, without
adequate compensation, was not therefore necessary in order to come to a satisfactory understanding
on the points really at issue.

"The Committee of the Privy Council forbear from entering into a controversial discussion as to
the expediency of trying to influence the United States to adopt a more liberal commercial policy.
They must, however, disclaim most emphatically the imputation of desiring to imperil the peace of
the whole empire in order to force the American Government to change its commercial policy. . They
have for a considerable time back ceased to urge the United States to alter their commercial policy,
but they are of opinion that when Canada is asked to surrender her inshore fisheries to foreigners, she
is fairly entitled to name the proper equivalent. The Committee of the Privy Council may observe
that the opposition of the Government of the United States to reciprocal free trade in the products of
the two countries was just as strong for some years prior to 1854, as it bas been since the termination
of the Reciprocity Treaty, and that the Treaty of 1854 was obtained chiefly by the vigorous protection
of the fisheries which preceded it, and that but for the conciliatorypolicy on the subject of the fisheries,
which Her Majesty's Government induced Canada to adopt after the abrogation of the Treaty of 1854
by the United States, it is not improbable that there would have been no difficulty in obtaining its
renewal. The Committee of the Privy Council have adverted to the policy of Her Majesty's Govern-
ment, because the Earl of Kimberley lias stated that there is no difference in principle between a
money payment and 'the system of licenses calculated at so many dollars a ton, which was adopted
by the Colonial Government for several years after the termination of the Reciprocity Treaty.'
Reference to the correspondence will prove that the licence system was reluctantly adopted by the
Canadian Government as a substitute for the still more objectionable policy pressed upon it by Her
Majesty's Government, it having been clearly understood that the arrangement was of a temporary
character. In his dispatch of the 3rd Marci, 1866, Mr. Secretary Cardwell-observed: 'Her Majesty's
Government do not feel disinclined to allow the United States for the season of 1866, the freedom of
fishing granted to them in 1854, on the distinct understanding that unless some satisfactory arrange-
ments between the two countries be made during the course of the year this privilege wil cease, and all
concessions made in the Treaty of 1854 vill be liable to be withdrawn.' The principle of a money pay-
ment for the concession of territorial rights has ever been most repugnant to the feelings of. the Canadian
people, and has only been entertained in deference to the wishes of the Imperial Government.
What · the* Canadians were willing under the circumstances to accept as an equivalent was the
concession of certain commercial advantages, and it has therefore been most unsatisfactory to themn
that Her Majesty's Government should have consented to cede the use of the inshore fisheries to
foreigners for considerations which are deemed wholly inadequate. The Committee of the Privy
Coundil need not enlarge. further.on the objectionable features of the. Treaty as it bears on Canadian
interests. These are admitted by nany who think that Canada should make sacrifices for the general
interests of the Empire. • The people of Canada, on the other hand, seem to be unable to comprehend
that there is any existing necessity for the cession of the right to use their inshore fisheries without
adequate compensation. They. have failed to discover that in the settlement of the soý-caled 'Alabama'
laims, 'which was the most important question in dispute between the two nations, England gained

such advantages as to be required to make further concessions at the expense of Canada, nor is there.
anything in the Earl of Kimberley's despatch to.support such aview of the question. The other parts
of the Treaty are equally, if not more, advantaeous. to the United States than to Canada, and the
fishery question must, consequently, be considered on its own merits; and if so considered, no reason
has yet been advanced to induce Canada to cede her inshore fisheries for wbat Rer Majesty's Govern-
ment have admitted to be an inadequate consideration. Having thus stated their views on the two
chief objections to the late Treaty of Washington, the Committee of the Privy Council will proceed
to the consideration of the correspondence between Sir Edward Thornton and Mr. Fish, transmitted
in.the Earl of Kimberley's despatcli. of the 17th June, and of his Lordship's remarks thereon. This
subject lias already been under the consideration of the Committee of the Privy Council, and a,
report, dated the 7th June, .embodying their views on the subject, was transmitted to the Earl of
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Kimberley by your. Excellency. In .bis despatch oi 26th June,. acknowledging the receipt of that
report, the Earl of Kimberley referi to his"despateh of the 17th of tlatmonth, and 'trusts that the
Canadian Government will, on mature consideration, accede to the proposal of the United ,States'
Government on this subject.' The Cominittee of the Privy Council in expressing their adherence to
their report of the 7th June, must add, that the inapplicability of the precedent of 1854, under which
the action of the Caiadian Parliament was anticipated by the Government, to the circumstances now
existing appears to them niuifest. The Treaty of 1854 was negotiated with the concurrence of the
Provincial Governments represented at Wasliington, and met with the general approbation of the
people; wliereas the fishery clause.s of the late Treaty were adopted against the advice of the Canadian
Government, and have been generally disapproved of in all parts of the Dominion.

" There eau hardly be a doubt that any action on the part of the Canadian Government in antici-
pation of the decision of Parliament would increase the discontent which now exists. The Committee
of the Privy Council request that your Excellency will communicate to the Earl of Kimberley the
views vhich tbey entertain on the subject of the Treaty of Washington, in so far as it affects the
interests of the Dominion.

(Signed) WM. H. LEE,
Clerk, Privy Council, Canada."

Now, here is a statement made by the Privy Councillors, on oath as Privy Councillors
to give the best advice to the Governor-General; and they state that the opinion they are
about to give is in accordance with public opinion in all parts of the Dominion. There
was no new election after that opinion was given, and before the debate in which the
speeches were made that have been quoted. There was no change in public opinion, as
evidenced by a new election, and the return of other persons to the House of Conmons
to represent that change. It was the same House. The same members were present, and
the sanie Priv.y Councillers heard and participated in that debate. That is, those of them
that were members of the iBouse of Commons. Now, here is the authoritative declaration
of the opinion of the nembers of the Privy Council, and that opinion is expressed, not
simply as the private individual opinion of these councillors, but as a reflection of the
public opinion of the whole Dominion, that this Treaty did gross injustice to British North
American interests. And, in that opinion, Sir John A. McDonald, whose speeches are
quoted here against us, agreed. Mr. Trescot, in citing that Minute of Council, to my mind
cited the best evidence that could be adduced in favour of the British claim.

I admit you have nothing to do with the question whether or not tbis Treaty satisfies
the countries interested in it, whether it satisfies the Dominion, or whether it is unsatis-
factory to the United States. That is not the question.. That is all over and past, and
yeu are here for the purpose of determining the difference in value between the advantages
conceded to the United States and those conceded to the Dominion of Canada by the
Fishery Articles of the Treaty of Washington. I onlv make these observations for the
purpose of saying that it is wholly impossible for the United States to show, as they have
attempted to do in their Answer, by the speeches of Canadian statesmen, that all thé
advantages of the Treaty are in favour of the Dominion. I.will therefore pass to ancther
branch of the subject, but before doing so-I wish to revert for a moment to the question
as to the Bay of Fundy, to which I referred a few moments ago. I desire to cite a letter
addressed on the 6th Julv, 1853, by the then Secretary of State of the United States,
:Mr. Marcy, to the Hon. Richard Rush, one of the negotiators of the Convention of
1818. It is as follows:

"DEPARTMENT OR STATE, WAHINTON,
sir, "l hly 6, 1853.

lYou are probably aware that within a few years past, a question has arisen between the United
States and Great Britain, as to the construction to be given to the Ist Article of the Convention of
1818, relative to the fisheries on the coat of the British North American Provinces.- For more than
twenty years after the conclusion of that Convention, there was no serious attempt to exclude our
fisbermen from the large bays on that coast; but about ten years ago, at the instance of* the provincial
au'thorities, the home government gave a construction to the Ist Article, which closes all bays, wlat-
ever be their extent, against our citizens for fishing purposes. It is true that they have been
permitted to fish in the Bay of Fundy. This permission is conceded to them by the British Govern-
ment as a matter of favour, but denied as a right. That Government excludes them from all the other
large baya.

"Our construction of the Convention is that Anerican fishermen have a riglit to resort to any
bay, and take fish in it: provided they are not..within. a marine league of the shore.: As you
negotiated the Convention referred to, I should be much pleased to be favoured with your viewa on the
subject.

" i have'the honour to be, etc., etc., etc.,
"(Signd . W. 1L MARCY.

"To the Honourable RicRARD RUsH,
"Sydenham, near Philadelphia"

This clearly proves that the American Governrment understood the matter thoroughly.-
Official correspondence is the best authority on the subject.
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Mr. Foster.-That correspondence was before the decision in the case of the
Washington.

Mr. Thonson.--Lord Aberdeen wrote the despatch containing the relaxation on
March 1 Oth, 1845. The schooner had been seized in 1843, and the decision of Mr. Bates,
as un pire, was given in 1854, in Decenber. The reason why I cited the letter to Rush
vas to show that in 1853, in July, the United States had full knowledge of the con-

struction whieh had been placed upon that relaxation. It is true, says Mr. Rush, they
have been permitted to fish in the Bay of Fundy, but that is conceded as a matter of
favour and not of riglit, and that was in 1845.

Mr. Dana.-But. you recollect that after we had that decision, we did not accept the
concession as a favour.

Mr. Thomson. -Great Britain has expressly adhered to her opinion from the beginning.
to the end as I said before. It is no use to quarrel about the ternis of relaxation.
Whether the terms mean a relaxation or not is behind .the question. It is a practical
abandonment since Great Britain has said that as regards the Bay of Fundy she bas
relaxed her claim and does. not purpose. to enforce it again. No such claim has been
made since that time, and we have given no evidence of any fishing in the Bay of Fundy,
except the fishing within territorial liimits, around Grand Manan, Campobello, Deer Island,
and the coasts of the county of Charlotte and the Province of Nova Scotia.

Mr. Tresco.-No one objects to the view that Great Britain adheres to the con-
struction you insist upon, so long as you admit that the United States adheres to its
construction under which the waters of the Bay of Fundy are not British territorial waters.

Mr. Thomson.-I only wish to say that the United States themselves understood the
position of the British Government, and that they must take the concessions in the terms
and with the meaning that the British Government attached to it. A man who accepts a
gift cannot quarrel with the terms of it.

Mr. Dana.-Mr. Everett declined to accept it as a courtesy.
Mr. Thomson.-As a matter of fact the United States have not declined to accept it.

They have acted upon it ever since. If they had kept all their vessels out of the Bay of
Fundy for fear of that construction being placed upon their use of these waters, we
would have understood it. But they have entered and used it ever since.

Mr. Dana.-The United States had fished there under a claim of right. England
agreed not to disturb -them, but still contended that we had not a right. Therefore our
going in was not an acceptance of any favour from Great Britain. This subject was
referred to a Commission and the Commission decided, not on general grounds, but on the
ground that-one headland was on the Anierican territory. Thereföre it 'was a special
decision, and that decision settled the question as to the Bay of Fundy, so that we hàve not
accepted anything from Great Britain which precludes us from taking the position always.
that we had claimed from the first, namelv, that we had a right to fish in the Bay ofFundy.

Mr. Thomson.-The two Commissioners, Mr. Hornby and Mr. Upham, were
authorized to decide whether the owners of the Washington should or should not be paid
for the seizure of their vessel. That was the only authority they had. They had no more
authority to determine the headland question than you haye, and it is conceded that you
have no such power. Neither bad they. A fortiori neither had Mr. Bates, the umpire.

Mr. Dana.-That was the very thing thoy lad to determine.
Mr. Thomson.-They had to determine the legality of a seizure. Incidentallythe

question of the headlands might come up, just as it would have here, had evidence been given,
Mr. Foster.-Will you not read the paragraphs from the umpire's decision?
Mr. Thomson.-I haven't it here.
Mr. Foster.-He puts it on two grounds. It was impossible to decide the question

whether the United States could be paid without deciding whether the Washington was
rightly or wrongly seized.' That depended upon whether she was seized in British territorial
waters. Mr. Bates, the Umpire, decided she was not, and put it on two grounds, one of
which Mr. Dana has stated, viz.: that one of the headlands of the Bay of Fundy was on
American waters,'and the other that the headland doctrine was new and had received its
proper. limitation in the Convention of 1839, between France and Great Britain. that it
was limited to bays not exceeding ten miles in width.

Mr. Thonson.-While I do not dispute- what Mr. Foster says-I go back to what I
was saying. when I was interrupted, that these two -gentlemen, Mr. Hornby and
Mr. Uphatn, had no authority to decide the headland question.. Theylhadundoubtedi
power to decide whether the vessel was improperly seized, and if so, to assess the damages,
and because Mr. Bates in giving his decision against the British Governnent was pleased
to base it upon the ground that one headland vas in the United States and the other in
British territory, according to his views of the contour of the bay, is behind the question.
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He had no more power to deterninue that important international question than, as it
is conceded, have your Excellency and Honours in this Commission. .

Mkr. Trescot.-Does not the question of damages for trespass settle the right of
possession?
- Mr. Thomson.- 1 amn quite willing that when the learned Counsel for the United

States think I an making misstatements of law or facts I should be interrupted, but I
cannot expect them to concur in my arguments, and it is difficult to get on in the midst
ofinterruptiois. If I understand the arguments against the British case, able arguments
1 admit they are, and if i understand the arguments which i shall have the honour to
submit, I shall show that they have not one single leg to stand upon; that they have no
foundation for the extraordinary defence that has been set up to the righteous claim of the.
British Government for compensation. If I-fail to show this, it will not be becatise it
cannot be shown by Counsel of the requisite ability, but simply because I have not* the
ability to present the subject as it should be presented to your Excellency and Honours.

My learned friend, Mr. Trescot, after taking the ground that the Treaty was not made
between the United States and Canada, but was made between the United States and
Great Britain, went on to use an argument which certainly caused me a great deal of
astonishment at the titne, but which i think, upon reflection, will not inure to the benefit
of the United States. " Why," said he, referring to a Minute· of Council which he read,
"-the Canadian Government said in that Minute that if Great Britain would guarantee a
loan of (I think it was 4,000,0001.) they would be willing that this Treaty should be
passed." - Now, that had reference, we well know, to the Fenian claims particularly.
Whether it was creditable to Canada or not to give up the .right to compensation for the
outrageous violation of neutral territory by inarauders from the United States, it~is not my
province to argue. She had a right to give it up if she saw fit to do so in consideration of
a guarantee by Great Britain of the proposed loan. Mr. Trescot says: " Because you were
dissatisfied with this Treaty,-because you were dissatisfied with losing your territorial rights,
-you obliged Great Britain to guarantee a loan of 4,000,0001. in reference to an inter-
colonial railway.' Great Britain did guarantee a loan, and.Canada got the money. ' With
what face," he says, b'docs Canada come here now and claim compensation since she has
been paid for that ?"

Well, it struck me that if bis argument was correct it proved a little too much. What
does it show ? This question, by his own contention, is one between Great Britain and the
United States. Great Britain claims a compensation here which, under the terms of the Treatv
she is entitled to get. If, therefore, as Mr. Trescot argues, the claim bas been paid, I 'ould
ask, who has paid it? If Canada bas been paid for vielding certain important teiritorial
rights'to the United States for the term of twelve years from 1873, if Canada has ceded
those rights to the United States, as undoubtedly shc lias by the Treaty of Washington, and
if Canada has been paid for that cession by Great Britain, then I apprehend Great Britain
bas paid the debt which the United States ouglit to have paid, and she can properly and
justly look to the United States to be refunded. Now, that guarantee was exactly·
4,OC0,0001. sterling. We are modest in our claim, and ask for only 1.5,000,000 dollars
altogether. That being so, I tlink Mr. Trescot has pretty well settled this case. I think
it was lie, but I an not quite sure, who said in the course of his speech, although I did not
find it reported afterwards, perhaps it was Mr. Dana,-that when he came down here first
lie thought the case of the British Government was a great deal better than it turned cut
in evidence.

Mr. Trescot.-I didn't say that.
Mr. Thomson.-lt was said by one of -the Counsel for the United States. It mxay be

repudiated now.
Mr. Dana. -I haven't committed my speech to menory.
Mr. Thomson.-Unfortunately, I do not find it committed to paper. At all events that

is the fhct. If you take Mr. Trescot's argument, the result is that.we must get 4,000,0001.
sterling. Great Britain paid that; and it is just the case of a man who, with the consent
of another, pays that other's debt. It is money paid to his use, as all lawyers know, and is
a valid claim against the party for whomli it was paid.

Now, I will follow him a little further, and vill examine some other propositions that
he laid down. He says this, on page 58 of his speech

" It is precisely, as far as vou are concerned, as if, instead of the exchange of fishing privileges,
that Treaty had proposed an exchange of territory, if that Treaty had pfoposed the exchange of Maine
and Manitoba, and the United States lhad maintained that the value of Maine was much larger than
Manitoba, and referred it to you to equalise the cxchange. It is very imnifest that to New England
for instance, it might not only be disadvantageous, but very daugerous; but the ouly question for
you to consider, would be the relative value of the two pieces of.territory."
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Well, 1 will .take his view.of that inatter, and let. us. see what follows. - He in effect
says, just put one territory against another and. take their value-how inany acres are
there in the State of Maine, and how many in the Province of Manitoba ? Now we
have -evidence of what the concession is under this Treaty to the fishermen .of the
Dominion'. They get the right to fislh as far north as they please over a line drawn fron
the, 39th parallel of north· latitude upon the American coast, a distance, I think of some-
wliere about 1,050 miles. As against that, the United States fishermen get upon the
British American coast the right to fish over an extent of some 3,700 odd miles. There
is a clear balance entirely against them. Or, if you choose to take the area in square
miles you have nearly 3,500 square miles of fishing territory given to us by the United
States, while I1,900 square miles of British territorial waters are given to them. I am
quite .willing to meet them upon their own ground, to oppose thei .with their own weapons.
Jn that view there is just the difference in our favour, between 3,500 square miles and
11,900.

Now, I will pass on to another branch of our. claim fbr compensation. Great Britain
says, and we have proved that, along the line of Canadian coast upon which the American
fishermen ply their calling by virtue of this Treatv, there. have been very costly harbours
made, and there have been numerous large ard expensive lightbouses erected. Great
Britain says that by means of these harbours and lighthouses the fishermen of the United
Sfates have been enabled more successfully to prosecute their calling in territorial waters.
That. would strike you, I think, as being obviously the case. These improvements render
the privilege conceded by us much more valuable than it otherwise would have been.
Suppose the coast to have been entirely unlighted, and the harbours to have been unsafe
and difficult of access, it rmight then well have been said that the privilege was merely a
nominal one ; that no fisherman could ply his vocation in Canadian territorial waters
without danger to life and property. The evidence as to the cost of these works is before
you, and I do not intend to go into it. 1 am only-alluding to it because I am following
the course of Mr. Trescot's address. Does it not strike vou as reasonable that the effect
of these expenditures upon the American fishing business should be taken into considera-
tion ? Not only is there greater safety and more certainty of successful catches, but .money
is thereby actually put into the pockets of their .merchants in the shape of premiums of
insurance saved. If it be true that they pay I per cent. a imonth for a fisbing vessel in the
Bay,-and some of the witnesses say that is the rate,-vhat would tley pay if there were
no.sucl lighthouses to guide their vessels to a.place of safety, no such harbours to shelter
them from storms. *When Mr. Trescot made his flourish on the subject, he asked if we
had nd trade that.required these ligbthouses. I ani afraid to trust my memory to quote the
very vords lie used, for his language startled me a little. I read his remarks as follows:-

And now, with regard to this question of consequeuces, there is but one other illustration to
wihich I will refer, and I wili be doue. I find at the close of the British testimony, an elaborate
e *hibit of 166 liglts, fog-whistles, and huinane establishments, used by United States' fishermen*on
the coast'of the Dominion, estimated to have cost in erection, from the Sambro lighthouse, built in
1758, to thu present day, 232,138 dollars, and for annual maintenance, 268,197 dollars. - scarcely
know whether to cousider this seric..i: baù there it is, aud there it has been placed; eitlier: as the
for a claim, or to produce au effect. Now, if titis Dominion has no conumerce;. if no slips bear
pisicioüsTfreight upoi the dangotous waters of the Gilf, or bazàrd .altuable cargoes in the sLraits
which ennect it with the occan; if ùo traffic traverses the Imperial river vhich connmects the'Atlantic
with the the great lakes; if this fabulous ·ßshery, of which we have heard so mnuch, is carried on only
in boats so snall, that they dare not venture ont of sight of laud, and' the fishermet need'no other
guide.and protecting-light.tlhn the light streaming front their own ·eabin Windows on shore-; if, in
short, this Dominion, as it il, proudly called, owes nothing to the protection of its conunei-ce and the
safety of its seanuen; if these humnane establislunents are not..the .free, institutions of a wise and
provident goverinent, but charitable institutions to.l-e supported by. the subscriptions of those who use
thiem--thei the government of thd Dominion can collect its 200,000 ,lollans by levying light dues.upon
o'very vessel 'which seeks shelter in its hmarbours,·or brings·wealth htito its'þoas.: But if, in.the present
age of civilization;vhen a common hminanity is binding the nations'ôf the .*orid together every day by
muitual interests, nutual cares, and privileges equally shared, the Dominuiou repeals her liglit dues in
obedice to tho coimnon feeling of the whole .world, with wlat justice can that goveniment ask you.
by a forced construction.of this Treaty, to re-impose titis duty;. in its mnost exorbitant proportions and
its most'odiou.s foru, uponù ls and upon us alone."

. Now, a morc extraordinary argument than that I have never heard used. Your
Excellency and your Honours are here to value the difference bctween the concessions made
by the United States to Great Britain on the one liand, and those made by Great Britain to
the United States on the other. We contend that the fisherics of the United States are
useless,-not because there are no lighthouses ou their shôres, and no harbours in which
our fishinr vessels could find shelter in tine of nced. But ve say their fishinlg grouuds
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are of no service to us, because the fish are not there, because our fisherman have never
used them, preferring to fish upon our own coasts; there being, in fact, no occasion for
them to leave their own shores and Ero hundreds of miles awav fron home to fish on the
American coast. But if the fish ixad been abundant in A'merican coastal waters, and
lighthouses had been there to guide our fishermen. and harbours to preserve them from
shipwreck, or reduce their perils, do you think these things siould not be taken into con-
sideration in fixing the compensation for the use of those fisheries ? Do you think they
would not have been the basis of a claim against us ? Certainly they would. I shall
show from the written statements of Unitzd States officials what estimate was placed upon
lighthouses imrnediately after the great storin, which is called the " Anerican Storn,» by
reason of the vast number of American vessels that were destroyed in the Gulf of
St. Lawrence, and the vast numiber of American seamen that found a watcry grave beneath
its %vaves. I will show vou what was thought about this subict of lighthouses at that
time. And if vou can then agree with the view presented by Mr. Trescot, I have nothing
more to say; but I do not think it is possible that you eau. In the official correspon-
dence, which is in evidence, we have this letter addressed by the then United States'
Consul, I think, at Pictou, to Sir Alexander Bannerman, at that time the Governor of
Prince Edward-Island. It is No. 28 in the official correspondence (Appendix H.), put in
as part of the evidence in support of Her Majesty's case, at the outset of these proceedings.
I may mention here that a number of the witnesses spoke of the storm as having taken
place in 1851. This letter bears date in 1852, but as it refers to a great storm, and I have
heard of only one sucli storm happening between 1850 and 1860, I should judge either
that this is a misprint for October, 1851, or that the storm actually took place
in 1852, for'no two storms succeeded one another in 1851 and 1852. The letter is as
follows

"CONSUiLAKE OF THIE UNIrED STXBS,
"Sir. Prorince of Nova. Scotia, October 28, 1852.

"-Since muy return fron Uharlottetown, where I had the honour of au interview with your Excellency,
my time has been so constantly employed in the discharge of official duties connected with the results of
the late disastrous gale, so severely felt on the north side of Priuee Edward Island, that I have not found
time to make my auknowledgmxents to your Excellency for the kind and courteous reception extended
tg me at the Government Iouse, nor to furnish you with my views relative to some improvements
which might be made by your Excellency's Governnent, thercby preventing a similar catastropho to
the one which has so lately befallen many of my countrnmen; and at the same time on behalf of the
Government of the United States, which I have the honour to represent, to thaik you most feelingly
for the prolptness and euergy displayed by your Excellency in issuing pro.elamations whereby the
property ot the poor ship-wrecked mariners should be protecte±d from pillage.

These various duties devolving upon me. I now have the pleasure of discharging, but onlyi a
brief and hurried mainner.

The effect of the recent visitatioii ni 'rviderue, aithwugh most disastrous in its consequences,
will yet result iii miucli good.

" In the first place, it bas afforded the ieans of knowing the extent and value of fisheries on your
coast, the number of vessels and men enployed, and the immense benefit whieh would result to the
people within your jurisdiction, as vell as those of the United States, if the fishermen were allowed
unrestrained liberty to fislh in any portion of your wnters, and permitted to land for the purpose of
curing and packing.

"From renarks made by your Excellency, 1 axa satisfied it is a subject which has secured your
most mature reilection and consideration, and that it *would be a source of pride and pleasure to
your Excellency to carry into successful operation a mieasure fraught with so much interest to both
cuuntrics.

; 2nd. It Ls beenl satislactorily proved, by the testinmony of many of those who escaped from a
watery grave in the late gales, that had tieie beei beaconi liglits upon the two extreme points of the coast,
exteuding a dist:nce or 150 miles, scarcelv any lives 'ould have beei lost, and but a smal amount of
property been sacriticed. And Ji an satisfied, from tue opinion expressel by your Excelleney, that
the attention of vou· Govecrnuient will be early called to the subject, and that but a brief period
will elapse before the blessinxg of the hardy fisiernîcu cf New Englaud, aud your own industrious
sons, will be gratefullv returned for this imost philanthropic effort to preserve life and property, and
for which benefit every vessel should contribute its share of light-duty.

"3rd. It lias been the ieans of developing the capacity of muany of your harbours, and exposing
the dangers attending their entrance and the necessity of immiediate steps beiug taken to place buoys
in such promninent positions that the mariner would in perfect safety flee to them in case of necessity,
with a knowledge that these guides would enable him to be sure of shelter and protection.

SFromn the desire imanifested by your Excellency previous to my leaving Charlottetown, that I
would freely express mv views relative to the recent mnost melancholy disaster, and make such
suggestions as mighmt iii limy opinion have a tendency to prevent similar results, therù is no occasion for
my offering au apology foir addressinxg you at this time.

" I have, &c.,
"(Signed) B. H. NORTON.

"His Excellency Sir A. BANNERMAN, &c., &c." Consul for Pictou .Dep.n4cnçy.
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Bear in mind that an official letter, written in the year 1864, by Mr. Sherman, the
then American Counsel at Charlottetown, was put in evidence by the United States Agent;
and Mr. Foster contended with mucli force that the statements in that letter sbould be
treated as thoroughly trustworthy, because the writer could have had no object in
misleading his own Government. I accede to that view. No doubt MIr. Sherman believed
in the truth of ail lie wrote. It is for you to say on tie evidence whether or not he was
correct in point of fact. Apply Mr. Foster's reasoning to Consul Norton's letter, and
are not the value of the Prince Edward Island in-shore fisheries, and the value to Anerican
fisherinen of the lighthouses and harbours, since built and constructed around ber shores,
proved by the best of all evidence ? As regards the in-shore fisheries, the Consul had no
object in overestimating their value in any way to the Governor of the Island that owned
them, or to the Government that alone, of ail the Goveranents of the world, sought
entrance into them, as against the riglifful owners. Now, what does lie say

"It bas been satisfactorily proved, by the testimony of imany of those who escaped from a watery
grave in the late gales, that had there been beacon lights upon the two extreme points of the coast-
extending a distance of 150 miles, scarcely any lives would have been lost, aud but a small amount of
property been sacrificed. And I an satisfied lrom the opinion expressed by your Excelleney, that the
attention of your Government will be early called to the subjeet, and that but a brief period will elapse
before the blessing of the hardy fishermen of New England and your own industrious sons, will be
gratefully returned for this most philanthropie eflbrt to preserve life and property, and for which
benefit every vessel should coutribute its share of light-duty."

This is a very different opinion from that of Mr. Trescot-very different, indecd. Ail
these lighthouses, and many more than ever Mr. Norton dreamed of, have since been
built. Before they were built Mr. Norton says that such crection would prove of the
greatest value to future American fishermen, and that, not only their blessings would be
poured on the heads of those vho should erect them, but he even pledged then to go a
step further, and part with that v hich they are less disposed to hestow than blessinas- a
little money. The liglit dues have long since been abandoned.

Mr. Foster.-When ?
Mr. Thomson.-They were abandoned in 1867. It bas been so stated in evidence.

and it is in the Minutes. From tlat time to the present, there have been no light dues
collected at alil.

He goes on to say :

"It bas been the means of developing the capacity of inany of your harbours, and exposing the
dangers attending their entrance and the necessity of inimediate steps being taken to place buoys in
such prominent positions that the mariner would in perfect .saety flee to thein in case of necessity,
with a knowledge that these guides would enable him to be sure of shelter and protection."

There is the opinion of a disinterested man at that time, or rather of a man who was
directly interested in getting these light-houses erected, for which ve now ask thern to
pay us a fair share during the twelve years they are to be kept up for their fishermen.
We could not ask it before, although the fishermen were in the body of the Gulf, and had
the advantage of then. But when they cone on equal terms with our own subjects, into
our territorial waters, why should they not bear a portion of the territorial burdens ? Is
it not monstrous to argue against it?

Mr. Foster.-Does it not appear in your evidence that you charged the American
fishing-vessels light. ducs from the tine they came into vour harbours, or passed through
the Strait of Canso, until such tine as you saw fit to abolish theni, having collected
enough to pay for them F

Mr. Thomson.-They have been abolished since 1867, as regards the Gut of Canso,
if my memory does not deceive me very much, we have in the evidence of that very
amusing gentleman, Mr. Patillo, a description of the way they were evaded. To this
evidence I shall refer hereafter.

Ithink that I have now shown conclusively that this part of the British Case is
entitled to serious and favourable consideration at the hands of your Honours-I mean
this question of the lights.

I corne to another part of Mr. Trescot's argument, which I think will be found on
page 59

" I have but one other consideration to suggest before I come to the history of this question, and
it is this: If you will examine the Treaties, you will find that everywhere it is the ' United States
fishernien,'the 'inhabitants of the United States'-the citizens of the United States who are prohibited
from taking part in the fishery within the three-mile limit. Now, I say,-remember, I am not talking
about local legislation on the other side at all, I am talking about Treaties. I say, there is nothing in any
Treaty which would forbid a Nova Scotian or a Prince Edward Island citizen from going to Gloucester,
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hiring an AmericaIn sessel with an American register, and coming within the. three-mile limit and
ishi ng-nothing all. If such à vessel be mnned by a crew hiaIf citizens of the United States
and half Novia Scotiais, wio are fishiig on shares, recollect, and who take the profit of their own
catches, vhere is the difference ? The United States citizens may violate the lafw, but are the citizens
of Nova Scotia doing so ? They are not the 'inhabitants' or 1 fishermen of the United States' excluded
froni fishing within the thrce-miile liniit."

I do not like to sav i was startled at that, because Mr. Trescot says I an startled
continually. Nevertheless, I was. I dey the parallel of that proposition to be found,
uttered by any statenan or lawver that*ever existed. Mr. Trescot stands alone in that
view, both as having the extr'aordinary faculty to conceive such an idea, and the yet more
extraordinary holdness to utter it in a civilized community, and before a tribunal .such as
this. *What ? Bcecause the American ship-owners of Gloucester, Wellflecet, oi anywherc
alcng the coast of New England, choose to take into their service P.rin'c Edward Islanders,
who are starved out in consequence of their fish being stolen under their noses, lie has
the audacitv (I do not use the word offensively, but in a Pickwickian sense), to say that a
vessel se manned is not an Anerican vessel within this Treaty ; but that a British.crew
makes an Amrican vessel a British vessel.

Mr. Trescol.-That is not the statenient of the extract you read.
Mfr. Dana.--There.is nothing about vessels in the Treaty.
Mr. Thonson.--I will read it again:
"Now, I say, &c.
Now, if lie means that therc is nothing in the Treatv f Washington to prevcnt

%merican vessels entering our waters to fish, I agree with himbut if lie means tlat there
is nothing under the Treaty of 1818, I take issue.

It is the holdest proposition I everI heard, that an Anierican vessel, an American
bottorn, nanned by British inhabitants froni Nova Scotia, Prince Edward Island, or any
other part of the Dominion, owned bv Anerican owners, but simply manned by Britisi
subjects, could come into our waters in the face of the Convention of 1818 ; I say I never
heard such a proposition before, and do not ever expect to hear it again. Such a
proposition never enanated from any northern brain. It requires the heat of the South
to generate sucli an idea.

At page C0 Mr. Treséot says:
" That in valuing the exchange of privilege, the c.lent to which the privilege is offered, is a fair

subject of -calculation, and that a privilege opened to rall British subjects' is a larger aid more
valuable privilege than one restricted to only the British subjects resident in the Dominion."

I have alreadv dealt with that proposition. I have shown that if that is the case, the
United States have given us the right to fish wliere there are no fish at all, over an area
of 3,500 square miles. and that they get under the Treaty the riglt to fisi over 11,900
square miles on our coasts, where there are fish in abundance. So his first proposition is
necessarily against hlim. • Then take the second

"That in valuing the exchange of privilege, only the direct value can be estimated, aud the
conseucnces to either party cannot be taken into account."

It is difficult to see what is neant by that. Dues he mean to say. if this privileze,
which is given to the Americans, to enter our territorial waters andfish there, should have the
effect of preventing the whole Gloucester and American fishing feet f'rom being absolutely
destroyed for want of business to make it pay, and if we should show conclusively on
behalf of the British Government, that such is really the case, that, nevertheless, the
United State's' Government should not pay 1 dollar because it is a consequence of the
privilege, and not the direct value ? Does he seriously contend for such an extraordinarv
doctrine? I think I shall be able to show you by the evidence on record in this inquiry,
that unless the Anericans had the riglt to come on the shores of Nova Scotia and New
Brunswick, to enter our territorial waters along the shores of Prince Edward Island, along
the Gaspe shore, the soutlhern shore of Labrador, and along the estuary of the St.
Lawrence, that unless they had those rights, the United States' fishing fleet could net
subsist; and I do not intend to rely upon -British proofs on that point; but I intend to
turn up the Ainerican evidence, and I shall make that as clear as daylight. I will prove
it by evidence from the lips of their own witnesses, man after man, witness after witness,
not by evidence given by us. And it is to be said that ·the United States ough t to xv
nothing to us for rights obtained under the Treaty, if I can show that without th'os*e
rights the Gloucester fishing fleet, and all the American fishing fleet, the whole North
American fishery, as prosecuted by Americans, would be a failure ? Are they not to pav
for that privilege ? If we hold fishing ground over which alone fishing can be successtai!]v
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prosecui cd, is that fact not to be taken into accounit ? * Underlying the whole arguments
of Mr..Foster, Mr. Dana, and Mr. Trescot, is the extraordinary fallacy that this is a simple
question for vou to determine as between Great Britain and the fishermen of Gloucestcr.
They apparently think that if they can show that under the status quo before the Treaty, their
fisiermen could make more money than since the Treaty went into operation that is an
end of the British Case. That is not so. The Treatv was not made betwecn Great
Britain and the fishermen of Gloucester; it was. not made in respect to the Gloucester
fishermen, but in respect to the whole body of the people of the United States.- It is
not a question whether the fishermen get more or less .money. In fact, however, how is
the whole trade of Gloucester and other American fishing ports kept up? Is it not
by the fishing business ? The people of Gloucester do not, however, live merely on fish.

•They have to buy meat, pork, flour, &c., which are raised elsewhere than in Gloucester, I
apprehend. They come.from the far West; the Gloucester people are consumers of the
produce of the far West. How are they able to pay for that produce ? From the
fisheries; and so the far West is interested as much as the seaboard itself. So again take
the consumers of the United States. If a much larger quantity of fish goes into the
country under the Treaty thai otherwise would, the price falls and the consumers get the
fish for far less money. Is that not a benefit ? I care not whether it is an injury to
Gloucester fishermen or not; I care nothing about them, as a class, although it can and
will be shown that the fishermen of Gloucester, as such, have not lost 1 dollar by this
Treaty, but have made money. Now, let us pass on and sec what is the next proposition.
Mr. Trescot savs:-

"That so far as British subjects participate in the in-siore fishery in United States vessels upon
shares, their fshery is in no sense the fishing or fishernien of inhabitants of the United States."

I have deait with this subject before. It requires a man possessing great fleiibility,
of argument and great boldness of utterance, to entinciate such a proposition in this or
any cther Court. We have heard it for the first tirne, and we will never hear it again
after this Commission closes. What difference does it miake in valuing the privilege
given under the Treaty whether the vessels sent out by the City of Gloucester, the
towns of \Wellflct or Marblehead, or other towns on the New EnglandîcoastZare manned
by British subjects or foreigners. We have it in evidence that some of the ßishernen aré
Portuguese, some Spaniards-Portuguese certainly-and I am not sure but that some
were Danes, and men belonging to the more northern nations. Why not bave prepared
a schedule, showing how many of those who fislied in American vessels, and made money
in thein, were Portuguese or Spaniards, and asked us to make deduction because thev
were not American citizens. The whole noney and profits of the voyages, excepting the
men's shares, went into the pocket of the merchants? Never was such an argument
heard as that the United States should not pay 1 dollar, because fish might have
been caught by Portuguese, Spaniards, or Frenchmen on board of'United States' vessels.
The United States must be reduced to very great straits in supporting its failing case,
before they would use such an argument. i could not help thinking, after the evidence
got fairly launched, tlat the American counsel were much abroad as to what their own
case really was. I do not for one instant charge upon Mr. Foster, that in preparing his
case he put in a single statement that lie did not believe to be absolutely true ; he
necessarily had to receive the information from somebody else. Yet vou see throughout
the United States' " Answer " statements that are, and must be admitted to be, wholly
without foundation.

Look at this statement as put forward in the United States' Answer, which wili
remain on record as a statement of the views of the Government and of the facts which
the Governrment of the United States pledged itself to prove:

The United States' inshore fisheries for mackerel, in qnality, quantity, and value, are uusurpassed
by any in the vorld."

So far from this being the fact, we had from the lips of witness after witness, called
on behalf of the United States, that their in-shore fisheries have entirely failed, that last
vear there was,'as far as mackerel was concerned, an exceptionally good catch upon their
own eoast, but that the body of that catch was not taken within United States' territorial
waters at all, but extended over areas of the sea from ten to fifty miles distant from the
shores. Yet this extraordinary statement is put upon record. •I say again I do not assune
for an instant that iMr. Foster wrote this on behalf of the United States, not believing it
to be true. I believe that some parties or other, 1 .do not know who, have -given hin
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false and incorrect information, and he lias committed the United States to a statement
that is utterly and whollv at variance with the facts. The Answer says

"The United States in-shore 1ishories for mackerel in quality, quniutity, and value are unsurpassed
by any in the world. They ars withiin four hours' sail of the Aierican mnrket, and inny of the
mackerel are sold fresh at a larger price; than when salted and paeked. The vessels fitted with
mackerel seines can use the stine means and facilities for takeniuenhauîdei, so that both fisheries can
be pursued together. And they combine advantages compared w'ith whichi the Dominion fisheries are
uncertain, poor in quality, and vastly less in quantity."

In Heaven's name if these Dominion fisheries are " uncertain, poor 'in quality and
vastly less in quantity," how happens it that sucli an excitement has been aroused, and
such an incendiarv address been made before this Commission, as was delivered by
Mr. Dana, and to which I shall have to cali .the attention of vour Excellency and your
Honours. If the fisheries are so " uncertain, poor in quality, and vastly less in quantity,"
and miles and miles awav from their own coast, what did they mcan by fighting for
entrance into these waters, and by challenging us with making inhospitable laws to keep
them out ? If the lips of their witnesses told the truth, the laws are hospitable laws ;
they are laws passed by us for the purpose apparently of keeping them out of the fishery,
but their effect was to-.keep American tishermen from ruining tlhcmselves. They make
voyage after voyage into the bay, each one resulting, they say, in a* loss of 500 dollars
or 1,000 dollars.

I will show your Excellency and vour Honours by-and-bye, the figures put in for the
purpose of showing the losses made by these men who sent their vessels to the Bay for
the fish " poor in quality, and vastly less in quantity," while there were thousands and
thousands of fish off their own coasts, just waiting to be cauglit, and deal with those
figures as they deserye to be dealt with. Did you ever hear anything like it in the
world?

The United States Answer further states:-

"The Canadian fisheries are a long voyage froin any of the markets whatever, and involve far
more exposure to loss of vessels and life. These fisheries along the shores of the United States are
now open to tie competition of the cheap built vessels, cheap Jed crew, and poorly paid labour of the
Dominion fishermen who pay trifling taxes, and live both on board their vessels and at home, at less
than half the expense of .American fishermen."

I have not heard any evidence of that yet. It is a pretty bold assertion to put
forward, and not support with proof. But if it were true, what does it mean ? We have
had the evidence of American fishermen to show that they live like little princes, and we
had one witness who absolutely told us that the cook was the chief man on board. The
men must make a fortune in the Bay to enable themi to live like princes, at a rate at
which they would only bejustified in living if they had froni 10,000 to 12,000 dollars a-year.
If they choose to indulwe in expensive dress and food, and return at the end of the year
and say tley have lost money-are ve to lose the compensation to which we are entitled
for our fisheries ? I never heard such an argument used before, and I hope never to hear
it again. Ifmenr ehoose to eat, drink, and wear all their profits, thcy must abide the
consequences; they cannot both have their cake and eat it.

Let us see vhat else the " Answer " says:-

"it is only fron lack of enterprise, capital and ability, that the Dominion fishermen have failed to
use them; but recently hundreds of Dominion fishermen have learned their business at Gloucester,
and other American fishing towns, and by shipping in Anieriean vesse]s. They (the Dominion fisher-
men) have in the United States waters, to-day, over thirty vessels equipped for seining, which, in
company 'wiu the American fleet, are sweeping the shores of New England."

When we first read that extraordinary statement, w'e were beyond measure astonished.
We made enquiries, but no one had ever heard of these vessels; and after cross-examiining
American witnesses, and examining our own witnesses, we found at last trace of a phantom
ship, one vessel alone that was ever heard of on the United States coast, since the Treaty

Yas made. The truth must have been known to the man who gave the information to
Mr. Foster, for he must have been a practical man or lie would not have been called upon
to give information, and the information is precise " over thirty vessels." The nian who
gave that information to Mr. Foster, vho induced him to commit his Governmient to such
an extraordinary and baseless statement, deliberately and. wilfully, in my judgment,
deceived the Agent of the United States.

I call your Honours' attention to these facts, in order to sbeWii.1. the Agent and
Çounsel of the United States hardly knew what sort of .a cse t.hey had vheu they came



into Court. Thcy must have been entirely misled as to the facts by fishermen or fisli
dealers, or those interested in the fisheries on the New England coast.

I will pass on. Mr. Trescot says in his argument:
"'With regard to the history of tiese Treaties, thero are two subjects in that connection which I

do not propose to discuss at ail. One is the headland question. I consider that the statement made
by my distingiuished colleague, who preceded me, has really taken that question out of this discussion.
I do lot understand that there is any claini made here that any portion of this award is to be assessed
for the privilege of coming within the headlands. As to the exceedingly interesting and very able
brief, subniitted for the other side, I an not disposed to quarrel with it. At any rate, I shall not
uidertake to no into any argument upon it. It refe-a entirely to the question of territorial right,
and the question of extent of jurisdiction-questions with which the United States has·nothing to
do. They have never been raised by our government, and probably never will be, because our claim
to fisli within the three-mile limit is no more an interféreuce witli territorial and jurisdictional
rights of Greant Britain, than a right of wray through a park would be an interference with the owner-
slip of the property, or a right to eut tiniber in a forest would be an interference with the fee-simple
in the soil."

Well, I should like to ask your Excellencv and your Honours whether a gentleman
who owned a farm would not find that its value materially diminished by sorneone else
having a right of way over it. Could lie sell ,t for the sane price ? He obviously could
not. And why ? Because the enjoyment of the privilege is destroyed to the extenL that
the casement gives the enjoynent of it to the person holding the riglit of way. The
assertion that il malkes no difference to a person possessing land that somebody else has
the right to eut trees on it I submit is perfectly absurd. it is just wbat the Aniericans have
the riglit t do under the Tieat y. Thev have not the right to core to our lands and cut trees,
but they have the righît to come into our territorial waters and take from then ish, which
are just as valuable to the waters as trees are to the land. They have the right to take
the fish, and for that, I apprehend, they must pay. If a man lias the right to enter on my
land to cut trees, I presume he must pay compensation for it ; I presume lie cannot get
the right unless compensation is agreed upon. That is what we say. Taking fish from
our waters is precisely the saine as taking trees off our ]and.

Further on in his argument, Mr. Trescot puts forward the extraordinary doctrine that
the Treaty of 1818 was rescinded by the Treaty of 1854.

At page 60 lie uses these vords:-
" Then with regard to the charnter of the Convention of 1818.. I wish to put on record here ny

profound conviction that by every* rule of diplomatic interpretation, and by every established
precedeit, the Convention of 181S was abrogated bv the Trentv of 1854, and that when that Treaty wa
ended in 1866, the United States and Great Britain were relegated to the Treaty of 1783, as the
regulator of their rights."

Weil, the proposition that the Convention of 1518 was abrogated by the Treaty of
1854 is sufliciently novel. I vill, hiowever, show your Honours that by the Reciprocity
Treaty, so fiar froi there being any intention slown to abrogate the Treaty of 1818, the
exact opposite was the case ; and that the Convention of 1818 is cited in the Reciprocity
Treaty as a Treaty then subsisting, and whichi shall continue to subsist. Before I read
fron the Reciprocity Treaty I desire your Excellency and your Honours to understand
that in refuting these arguments, I do not do so because thev can have liad aiy substantia
effect upon this Commission. They cannot possibly have any. Your Excellency and
vouur Honours know too inucl of international law to believe any such proposition. But
i amn afraid that, if suclh propositions are allowed to run broadcast through their speeches,
witlhout beimr controverted, it mîay be inagined that .we are unable to meet them, and-
therefore allow then to pass sub silentio. If the matter vas being argued before a tribunal
which had then and there to decide on it, and the Court were composed of lawyers, I
would not ask to be licard, and would not insult the Court by arguments against so
untenable a proposition. The observations I arn now making are for the purpose of
refuting opinions, not in the minds of your Excellency or your Honours, but in the minds
of the public who have not the same intelligence or means of information as your Honours.
The Reciprocity Act recites

Sler Majesty the Queen of Great .Uritain, being specially desirous, with the Goverinment of the
United States. to avoid further misunderstandiiig between their respective subjects and citizens, in
regard to the extent of the right of lishing on the coasts of British North America, secured to each by
Article I of a Convention between the United States and Great Blritain, signed at London on the 20th
day of October, 1818, and being also desirous to regulate the commerce and navigation between their
respective territories and people, and more especially betweeu Her Majesty's possessions in North
Anierica, and the United States, in such maînier as to render the same reciprocally beneficial and
satisfactory, have respectively, &0."
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. Your Honours ivill see that the Act co mmences by stating that hoth Governinents
are desirous of avoiding further misunderstandings between their respective sulbjects and
citizens, vith respect to the extent of the rigbt of fishing given by that article; and after
reciting the Convention of 1818, and the particular article in question, goes on to say that
it was im1portant that the right under the Convention should be settled. So far fron
showing anv intention to repeal the Convention of 1818, the exact opposite wvs the fact.
That is thc preamble. Here is the enacting part:

<It is agreed by the higli contractiug parties, that, in. addition to the libcrty, &c."

Does it say in this Treaty that it swept away the Treaty of i18 and enacted a new
Ti-catv in lieu thereof? So far fron that being the case, it says

" * * ln addition to .the liberty secured to the United States' fishermen by the above-
mentioned Convention of October 20th, 1818, of taking, curing, and drying fisli on certain coasts of the
British North American Colonies th3rein defined, the inliabitants of the United States shall have, &c."

An«d yet it is scriously urged by one of the learned Counsel on belialf of the United
States that the Treaty of 1854 abrogated the Convention of 1818. I think 1 have
satisfactorily refuted Mr. Trescot's argunent on this point, although that argument was
not material to any question arising under the Washington Treaty. I now turn your
attention to Twiss on " The Law of Nafions." I am reading from the edition of 1859.
At page 376 Sir Travers Twiss says:

" Treaties 'properly so called, the engagements of which imply a state of amity between the con-
tracting parties, cease to operate if war supervenes, unless there are express stipulations to the
contrary. It is usual on the signature of a Treaty of Peace for nations to renew expressly their
previons Treaties if they intend that auy of themt should become once more operative. Great Britain,
in practice admits of no exception to the ride that all Treaties, as such, are put au end to by a
subsequent war between the contracting parties. It -was accordingly the practice of the Europeau
Powers before the French Revolution of 1789 ou the conclusion of every war which supervened ipon
the Treaty of Utrecht to renew and contirm that Treaty under which the distribution of territory
amongst the principal European States had been settled with a view of securing an European
equilibritun."

This lias a double bearing. Part of the argument which has been used by
Mr. Trescot is, that we are rerhitted to the -rights acquired by the Treatyof 1783. He
conveniently passes over, for the purposn of his argument, the fact that a %var occurred
between the United-States and Great B:atain in 1812; which was followed by a Treaty of
Peace signed 24th December, 1814, the Treaty of Glent. There is no doubt, says
Mr. Trescot, that in consequence of the repeal of the Convention of 1818 by the
Reciprocity Treaty of 1854, the two nations are remitted back to the right cach possessed
under the.Treaty of Paris of 1783: aud that the Treaty of Glent -has nothing to do with
this niatter. I answer to that argument, that such is not the law of nations. By the law
of nations, when war was declared in 1812 by the United St'.tes against Great Britain,
everv right she possessed under the Treaty of 1783 was abrogated, and, except so far as it
was agreed by the parties that the status quo ante bellum should exist, it ceased to exist.
Tbe status, which is commonly called by writers uti possidetis, the position in which-the
Treaty found them, alone existed after the Treaty of 1814 was concluded. I have cited the
express authority of Sir Travers Twiss upon the subject.

But we do not stop with· British law. I will take American law oi1 the subject, and
we will see where my learned friends find themselves placed by American writers. I now
cite frorm "Introduction to the Study of International Law, designed as an aid in teaching,
and in historical studies, by Theodore D. Woolsey, President of Yale College." At page 83
President Woolsey uses this language

" At and after the Treaty of .Ghent, which contained no provisions respecting the' fisheries, it was
contended by American negotiators, but without good reason, that the Article of .Peace of 1783, relating
to the fisheries vas in its nature perpetial, and thus not anulled by the war of 1812. By a Conven-
tion of 1818 the privilege vas again, aud in perpetuity, opeued to citizens of the United States. They
miglit uow fish as well as ·cure and dry fish, on the greater part of the coast of Newfoundlaud and
Labrador, and on the Magdalen Islands, so long as the same shoild continue unsettled; while the
United States on their part renounced for ever any liberty ' to take or cure fish, on, or within tlree
marine miles of any of the coasts, bays, creeks, or harbours of His Britannic Majesty's Dominions li
America, not included within the above-mentioned limits."

It is there positively declared by one of their own-writers on international law in so
many words-and he not only lays down the law generally, but takes up the specific case
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with which we are now dealing-that the American contention is entirely incorrect. He
savs

" At aiid after the Treaty of Ghent, which contained nc provisions respecting the fisheries, it was
contended by American negotiators, but without good rcason, that the Article of the Peace of 1783,
relating to the fisheries, was iii its nature perpetual, and thus not annulled by the war of 1812."

I think that statement is pretty conclusive. Now, here is the general law which
President Woolsey lays down. At page 259 he says

The effect of a Treaty on all grounds of complaint for iwhich a war was undertaken, is to
abandon tbem. Or, in other words, all peace inplies amnesty or oblivion of past subjects of dispute,
whether the sanie is expressly mentioned in the terns of the Treaty, or not. They cannot in good
faiti, be revived again, although repetition of the sane acts may be a righteous ground of a new war.
An abstract or general right, however, if passed over in a treaty, is not thereby waived.

" If nothing is said in the Treaty to alter the state in which the war actually leaves the parties,
the rule of uti possidctis is tacitly accepted. Thus if a part of the national territory has passed into the
hands of an eneny during a war, and lies under bis control, at the peace or cessation of hostilities, it
romains bis, unless expressly ceded."

That is quite clear. If, at the end of this war, Washington had been in the possession
of the British, and if nothing had been said ab'out it in the Treaty, it would have become
British territory; but with the exception of some unimportant islands in the Bay of
Fundy, no territory fell into the hands of the British ; and those islands, I believe, were
subsequently given up. If, however, the cities of Boston or New York had at that time
been actually in possession of the British, unless there had been a clause introduced into
the Treaty by which the territory was to return to the 1tatus quo ante bellum, it would
have been governed by the uti posseditis rule, and would have remained British territory.
I also refer your Honours to 3 Phillimuore, pp. 457, 458, and 459, to the same effbet.
Now, I am not aware there is anything else in Mr. Trescot's speech which I need
specially take up, because some of the other points occur in the arguments of Mr. Dana
and Mr. Foster.

Mr. Trescot.-Perhaps you will allow me to say that you are replying to an opinion,
and not to an argument.

Mr. Thomson.-Where an opinion is put forward by Counsel, he must either be
Counsel of such eninence that his opinion did not require to be supported by authorities,
or else authorities should be advanced at the time. .1 admit that Mr. Trescot possesses
great ability; but I have undertaken to meet him by British and American authorities,
and, as I have shown, he is completely refuted by both. I think it was Mr. Trescot's duty,
when lie put forward such an extraordinary doctrine, to have stated bis authorities.
If lie did not choose to do so, I cannot help it; but if he now wishes to retract it as not
being anything else than an opinion, well, of course, it makes the matter different.

Mr. Trescot.-No ; but I did not argue it.
Mr. Thomson.-It is put forward not as an opinion, but as a proposition on behalf of

the United States; there is no opinion about it; and when the United States speak
through the iouth of Counsel, I am bound to treat the matter seriously. If this were a
common case between man and man, I would not treat it seriously; but when such a pro-
position is put forward on the part of a great nation, through Counsel. it cannot be treated
lightly, but is entitled to be treated with respect ; and if there is notimg iii it, I am bound
to show that such is the case.

I pass from Mr. Trescot to Mr. Dana. I propose to take this course for this reason:
*while I admit the great ability of Mr. Trescot and Mr. Dana, still I think vour Honours
will agree with me that whatever the case of the United States lias in it, is to be fouina
in the speech of Mr. Foster. No doubt it is also to be found in tbe other speeches but I
ai taking Mr. Trescot's speech and Mr. Dana's speech out of their order because I only
want to touch on those subjects contained in them which Mr. Foster did not put forward.
A nything submitted by Mr. Foster, although it is put forward by Mr. Dana and
Mr. Trescot, I will treat as it appears in Mr. Foster's speech, in order to avoid going over
the ground twice. Besides, Mr. Foster, as Agent, put forward his case with great ability,
and as he on this occasion is officially the Representative of the United States, I shall treat
his argument as the most serious one of the three.

Mr. Dana stated that all these fisheries helonged to the United States as a right-it
is very curious language-because, said he, thev were won. He gave a very good descrip-
tion, only a little fancilti, of the whole of the contests for the last century, in respect to

· the fisheries. It was a very pretty essay, and I had much pleasure iii listening to it. It
was delivered, is one would expect anything emuanating frou hi;ù would be delivereJ,
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very well indeed-the English was admirable, and the style not to be found fault with.
But there was verv considerable play of imagination, and in this'respect the learned Counsel
on the other side have a great advantage over me, for I am obliged te stick to hard facts.
Thev have followed the practice of the free.swimming fish, and ·taken a little trip through
history in a most graceful but free-and-easy manner. Mr. Dana sets out by stating that
the fisheries belonged to the United States, and particularly to the State of Massachusetts,
because, says he, they were won by the " bow and spear " of Massachusetts men. I never
had the pleasure of visiting any of the museums of Boston or other cities of New England,
where those bows and spears are, presumably, hung ·up, but if those bows of that olden
time were anything like se long as the bow which American orators, statesmen, and lawyers
sonietimes now-a-days draw in defence of real or imaginary American rights, then 1 must
confess that they must have been most formidable weapons. It is a very extraordinary
view, certainly, to present, that because those people fought in some former time with some
persons on the coast-Mr. Dana does not say whether they were French, or barbarians, or
Indians-they at that time being British subjects, they thereby acquired the right te our
fisheries.

But Mr. Poster went a step further. He stated-I suppose it was this which set off
bis colleagues-that we are indebted to the people of Massachusetts for now being in pos-
session of Nova Scotia, and that it vas entirely owing to their efforts that the British flag
waves to-day on the Citadel, instead of thaf of France. Well, it was rather a bold assertion
to make, certainly. 1 believe some of these Massachusetts men were fighting characters
in those days. They fought with the people of England, and came out because they could
net live in peace and quietude under British rule; they came out and found liberty of
conscience for thenselves. and terrified other people by burning witches and stripping
Quakers, showing that, after all, hie old British intolerance was pretty well uppermost.
But they were fighting people always, and they came over, and no doubt fought with the
French to some extent; and for the first time, I knew they went down to Le Pre, and
committed the abominable outrage of turning out all the.Acadians ; I suppose they were
commanded by General Winslow. Mr. Dana should have told Mr. Longfellow the story
before he wrote " Evangeline," because, probably, the British might net have suffered se
much in public opinion if it had been generally known that they were Massachusetts People
who committed the outrage. I am glad to this extent that the people of Nova Scotia are
relieved from the odium. A friend placed in my bands, after the statement had been
made, a well-known history of England, containing a statement which shows the spirit
in which the descent was made by the Massachusetts people upon the coast and upon the
French. I find that about that time, after they had come here and fought, and-if I may
accept Mr. Foster's view of history as true-delivered us out of the hands of the French,
they sent a clain to England for their services. That claim vas laid before the British
.Parliament, which, at the instance of George II, voted them the large sum, in those days,
of 115,0001. for their services. Se, besides being fighting men, they were cute enough to
get paid for their trouble. Now, by the rule qui facit per alium facit per se, it was Great
Britain herself that was fighting. and these were her hired troops. If the people of Massa-
chusetts are going to set up a claim to the Province of Nova Sceotia and ail the fisheries on
the score of their fighting, the money so paid to them should be given back, and 115,0001.

.with 125 years' iuterest will be a sum which we will condescend te receive for our fisheries
and go and live somcwhere else, as we must do when our fisheries are gone.

That is really the history of that transaction on which the Counsel of the United States
se vaunt themiselves. I do not say that the Massachusetts men did not fight well; no
doubt they did. Mr. Foster says they were people who knew their rights, and, knowing,
dared maintain them. The people of this Dominion aise knew their rights, and will main-
tain them too. When I know that the present learned and able Chief Justice of Nova
Scotia is sitting in this chamber, within sound of my voice, as I now speak-when I see the
portraits of his eminent predecessors, and of Sir Fenwick Williams of Kars, and Sir John
Inglis of Lucknow (both sons of Nova Scotia) looking down upon me from the walls, 1
know that our rights have been and are thoroughly understood, and can, if necessary, be
bravely upheld and defended in the future as they have been in the past. But I presume
the day will never again come when Great Britain will be forced to measure strength with the
United States. It is perfectly idie to make use of such language in an inquiry such as
this, and in naking these remarks I do not wish to be understood as saying anything that
can be considered at ail offensive te my friends of the United States; I make thein simply
in answer te observations made, as I submit, most unnecessarily by them.

Mr. Dana's other propositions I will pass over as rapidly as I can consistent*ly. He said
we had no territorial waters-that no nation has. He stakes bis repitation on that point.

Mr. Dana.-No; you misunderstood me.
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fr. Thomson.-On page 67 Mr. Dana says:-
"Now, these fishermen slould niot be excluded except from necessity, some kind of necessity,

and I am wiling to put at stake whatever little reputation I may have as a person acquainted with
the jurisprudence of nations, (and the less reputation, the more important to me) to maintain this
proposition, that the deep-sea fisherman, pursuing the free-swinming fish of the ocean with his net,
or his leaded line, not touching shores or troubling the bottom of the sea, is no trespasser, though he
approaches within three miles of a coast, by any established, recognized law of aU nations."

Now, I say that the meaning of that proposition is this, that there are no such things
as territorial waters. I say it means that and nothing else. That is a distinct affirmation,
that bv international law any fisherman can approach within not merely three miles of
the coast, but within any distance from the coast, if he keeps his leaded line from touching
the bottom, and the keel of his vessel from touching the ]and. and that no international
law excludes him. Upon that extraordinary proposition I take direct and unqualified
issue.

Mr. Dana.--What is the proposition to which you refer?
Mr. Thomson.-The proposition was that there are no such things as territorial

waters.
Mr. Dana.-I made no such proposition. The question was this-was there among

territorial rights the right to exclude fishermen from fishing?
Mr. Thomson.-I did say this, that Mr. Dana had put forward the proposition that

no nation possessed territorial waters. But no doubt that was too broad, because there
may be territorial waters so enclosed by land that I presume no question could arise in*
regard to them, therefore I stated his proposition too broadly. But Mr. Dana does not
confine bis statement to the one that no nation bas absolute territorial rights over waters.
He says that any foreign tisherman can come within any distance of the shores, and if le
does not allow his leaded line or the keel of bis vessel to touch the bottom, he has an
undoubted right to fish.

Mr. Dana.-There is no establisbed recognized law of all nations against it.
Mr. Thomson.-Mr. Dana says, " by any established, recognized law of all nations."

I do not wish to have any fencing about words; I use words in their ordinary meaning.
I presume Mr. Dana means civilized nations. I do not suppose he will contend that, if
the civilized nations of Europe and America had recognized a doctrine totally different from
that enunciated by him, but the King of Ashantee or Siam or some other potentate away
off in the interior of the vast Continents of Asia and Africa lad not acceded to that
doctrine, it was not therefore the law of nations. I presurne he refers to the civilized
nations. I will now show the Commission that the proposition subnitted by Mr. -Dana has
no foundationl in international law. I say again, that I understand the expression to mean
all civilized nations.

I undertake to prove the contrary of that proposition to be true, not only by inter-
national law writers in England, but also by the writers in the United States. Taking up
the English writers, I call your attention to I. Phillimore, page 180, edition of 1854, at
which le says:-

" Besides the rights of property and jurisdiction within the limit of cannon shot from the *shore,
there are certain portions of the sea which, though they exceed this verge, may, under special
circiunstances, be prescribed for."

The writer there assumed that in regard te the three mile line there was no doubt
about it. Sir Robert Phillimore further wrote:-

"Maritime territorial riglits extend, as a general rule over arms of the sea, bays, gulfs, estuaries,
which are enclosed, but not entirely surrounded by land, belonging to one and the same state."

Not only does Sir Robert Phillimore lay down the law that round the coast of any
maritime nation, to the extent of three miles, its territorial waters flow, but he goes further,
and says that in the case of estuaries and bays, inclosed within headlands, such estuaries
and bays belong to the State. That would have been an authority, had the headland
question per se, come up for argument. I state it, however, for another purpose. That is
an authority which at all events shows the views of one of the greatest writers on Inter-
national Law upon the subject under discussion.

Mr. Dana.-Is there anything said about fisheries.
Mr. Thomson.-I have read the passage, and will hand you the book, if you desire it.
Mr. Dana.-The question is, whether among the rights is there one to exclude

fishermen.
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Air. Thonso.-Vith great respect for Mr. Dana, I an meeting the proposition as I
find it in his argument, not as he chooses to cut it down. It is thus stated

"That the deep-sea fisherman, pursuing the free-swimming fish of the ocean with bis net or his
leaded line, not touching shores or trawling the bottoin of the sea, is no trespasser, though he approach
within three miles of a coast, by any established, recognized law of al nations."

I think the onus probandi lies on Mr. Dana, and those who support sueh a proposition,
of showing that there is a special exception to be made in favour of fishermen of all nations
by which they can enter, wiLhout permission, the territorial waters of another nation-a
foreign nation-and be no trespassers. I have shown that the waters are territorial ; that
is all I have to do. The moment I show that the waters are territorial, then for all
purposes they are as nuch part of the State as are the lands owned by the State, with the
exception that vessels prosecuting innocent voyages may sail over them without conmitting
any trespass; they nay pass to and fro to their respective ports, but foreigners can pursue
no business within those waters any more than they can pursue business on land.

Mr. Dana.-Can nations inclose then?
Mr. Tltonson.-In answer to that question-, I say that nations cannot inclose theni.

Other nations have the right of way over then, and the right in case of tempest to enter
the ports. lumanity dictates that. But no business can be pursued by the citizens of
one nation within the territorial waters of another, whether that business be carried on by
fishermen or by any other class of persons. That proposition is sustained by.the authority
I have read from'Phillimore. I will shov, however, that Sir Robert Phillimore does not
stand alone, and that it is not the law of England only, but the law of.the United States as
well. I call vour attention to Wheatou on International Law, page 320. This language
is used:-

"The maritime territory of every state extends to the porte, harbours, bays, inouths of rivers, and
adjacent parts of the sea inelosed by headlands, belonging to the same state. The general usage
of nations superadds to this extent of territorial jurisdiction a distance of a marine league, or as far as
a cannon shot will reach from the shore along all the coasts of the state. Within these limits its
right of property and territorial jurisdiction are absolute, and exclu(de those of every other nation."

Mark the enphatic language of this great writer on International Law

SW uitin thtese imits its rightsq of property oil territori jwri.liction are absoli'tc."

He declares that no right to interfere with these limits in any way is possessed by
other people or by other classes of people. If fishermen had the right to approach within
these limits of territorial jurisdiction which extend to the distance of threc marine miles
from the coast, no English-speaking writer on International Law would use the term here
employed, and say that every nation vhose coasts are surrounded by these territorial waters
has such an absolute riht. Under such circumstances, the author would have used the
term " qualified right; " and supposing that fishermen were the only class to be allowed
within these waters, he would sav at once that " these nations have this right against all the
world, except fishermen, who uncoubtedly have the right to fish within those waters if they
do not touch the land with the lead of their fishing lines or with the keels of their veseIs; "
but no one has so written, and this very accurate author, who is quoted with approbation
by English and Continental writers on International Law, states that-

"Within these limits its rights of property and territorial jurisdiction are absolute, and exclide
those of every other nation."

This language, I repeat, is emphatic, and I am glad that it is the language of an
American writer, because I presume that it will in consequence have greater weight with
Mr. Dana.

Mr. Dana.-l would like to ask my learned friend whether he would himself be willing
to adopt that language and say that these rights of property are absolute.

Mfr. Thoson.-Yes ; I have seen no decision which in any way qualifies that, unless
it can be said that the case of the Queen v. Keyn (which is quoted against us in the Ane-
rican Brief, and reviewed at sone length in the British Brief in reply) qualifies it. To that
case it will become my duty to refer by-and-bye.

Mr. Wheaton further states that "the general usage of nations superadds to this
extent of territorial juiisliction a distance of a marine league, or as far as*a cannon shot
will reach fron the shore along all the coasts of the State."

Now, I say that the propositions of International Law thus laid downl by this very
eminent American writer are entirely at variance with the doctrine laid down by Mr. Dana.



INMr. Daina has put to me a question which I am quite willing to answer. It is this: -
Whether or no I would myself, if writing on the subject, use such language as that, and
say that a nation bas exclusive right of property within its territorial waters.

Mr. Dana.-Absolute right.
Mr. Thomson.-Yes, absolute right of property; with the single exception-which is,

of course understood by all writers on the subject-that the ships of other nations have a
right to pass through and by those waters for innocent purposes, and in cases of storm to
enter barbours, or anchor in them for the purpose of shelter. I say that nations have
such absolute right ; and that there is no law of nations-no International Law, or any
other law anywhere, by which fishermen or any other class have the privilege of coming
within those waters and fishing without the permission of the nation to whom those
territorial waters belong, and whose coasts they wash.

Let me now turn the attention of your Excellency and Honours to the case of the
Queen v. Keyn, upon the authority of which Mr. Dana very much relies. In that case
the prisoner was indicted for the crime of manslaughter, alleged to have been committed
by him on board a foreign ship, of which he vas the Captain, in the English Channel, and
within three miles of the British shore. ie was tried in the Central Criminal Court of
London, and convicted. A novel point of law was raised by the prisoner's Counsel and
reserved for the Judge. In order to understand the bearing of that point, I think it right
to explain to the Commission that, in order to clothe English Courts of Assize witli the
conmon-law jurisdiction to try offenders, the offence must have been committed within the
body of a county. Unless so commnitted, no grand jury could indict, and no petit jury try
or convict a prisoner. Those large· bodies of sea water within English headlands, called
"King's Chambers," were considered to lie within the bodies of counties, as the case of
the Queen v. Cunningham, cited in the "British Brief," shows. No formai decision had
ever, so ihr as 1 an aware, determined that the territorial waters Iying around the external
coasts of England were within bodies of counties. Over offences committed upon the seas,
and not withiii bodies of counties, the jurisdiction of the Lord High Admiralattached, and
lie or his deputies, sitting in Admiralty Court. tried and punished the offenders.

By a statue passed in the reign of William IV., the criminal jurisdiction of the
Admirai was transferred to Judges of Assize, and to the Central Criminal Court. Thé
substance of the objection raised by Captain Keyn's Counsel was this: The realm of
England over which the Common-law jurisdiction extends, does not reach beyond the line
of low water, and therefore the Court bas no common-law right to try the prisoner. In
regard to the Admiralty jurisdiction conferred upon it by the statute of William, that
caminot affect the question, because the Admiral never had jurisdiction over foreign vessels,
or over crimes committed on board of them. The Court of Appeal quashed the conviction,
holding, by seven Judges against six, that the realim of England.did not, at common-law,
extend, onli her external coasts, beyond the line of low water. But the Judges who quashed
the conviction all held that the Parliament of Great Britain had the undoubted right to
confer upon the Courts of the Kingdom full authority to deal with all questions arising within
her teritorial waters around the external coasts. Owing to the absence of such legislation
Captain Keyn escaped punishment.

The Court of Appeal in this case was composed of thirteen Judges, and it is well to
bear in mind that the authority of the judgment is greatly weakened by the fact that six-
were one way and seven the other.

Mr. Dana.-Oue of them died.
Mr. Thomson.-Judge Archibald (lied, I think; and after his death, the decision of

the Court, letting the man go free and holding that the Central Criminal Court had no
jurisdiction in the matter, was given by the casting vote of the Lord Chief Justice of
England, Sir Alexander Cockburn.

I was surprised at Mr. Dana, who, whilst commenting on this case-I presume that
he had not read it very recently-stated that the Common-law lawyers were greatly
puzzled, and that the Civil-law lawyers alone-

Mr. Dana.-I said other lawyers-other than those who were strictly trained in the
Common-law.

Mr. Thomson.-I think that I can give your exact language.
Mr. Dana.-You will find it on page 71 of our argument.
Mr. Thomson.-Mr. Dana said

" The Frawconia case which attracted so much attention a short time ago did not raise this question,
but it is of some importance for us to remember. There there was no question of headlands. It
was a straight Lue coast, and the vessel was within three files of the shore. ·3ut. what, was the ship
dloinu? She was hearing ber way down the English Channel against the sea and wind, and she made
her stretches toward the Euglish shore, coming as near as safety permitted, and then to the Frenich
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shore. She was in innocent use of both shores. She vas not a trespasser, because she tacked within
three miles of the British shore- all this I-conceded.' It was a necessity, so long as that channel
'was open to commerce. The question w'hich arose was this. A crime having been committed on board
of that ship while she was within three miles of the British coast, was it committed within the body
of the couty ? Was it coinmuitted within the realm, so that an English sherifl could arrest the man,
an English grand jury iùdict him, an English jury conviet him, under English law, he being a foreigner
on board a foreign vessel, bound fron oie foreign port to anotiter, while perhaps the law of his own
country was entirely different ? Well, it was extraordinary to see how the common-law lawyers were
put to their wit's end to make anything out of that statement. The thorough-bred common-law
lawyers were the .men who did not understand it, it was others, wlho sat upon the bench, wlho under-
stood it better."

Now, 1 niean to say, that when muy learned friend delivered himself after this manner,
I think that he forgot who composed the Bench on this occasion. That Bench was wholly
composed of Common-law lawyers, with the solitary exception of Sir Robert Phillimore.
The only Civil-law Judge who then sat on the Bench, out of the whole thirteen, or what-
ever was the number, vas Sir Robert Plhillimoie ; and the judgment of the majority of the
Court was determiied by a casting judgment; which was delivered by the Lord Chief
Justice against the jurisdiction of the Crown ; and of course this is a decision of which I
understand that Mr. Dana approves. So far, however, from the Common-law lawyers having
had nothing to do with this finding, the fact is, that if it had not been for the Common-
laiw lawvers no such decision would have been given at all.

Mr. Dana.- do not include the Equity and Chancery lawyers anong the others.
Mr. Thomson.--No Equity or Chancery lawyers sat on the Bench, not one; all the

Judges who sat on that Bench were Common-law Judges, except Sir Robert Phillimore,
who was a Judge of the High Court of Admiralty; and, as I have stated, the casting
decision was given by Lord Chief Justice Cockburn, himself a great Common-law lawyer.

How vas the Parliament of England to exercise or give jurisdiction over these waters
unless they were withinî the territorial jurisdiction of the nation, for neither the Parliament
of England nor the Parliament of any other country can possibly make laws for the
government of the high seas ? The moment you get within the three mile line of coastal
sea, you are within the jurisdiction of the country whose coast is washed by those waters.
The Lord Chief Justice decided on a technical ground against tbe authority of the Crown,
but further stated his conviction-and so also expressly held all the other Judges who
agreed with him--that it was within the province and the power of the British Parliament to
pass an Act by which its own jurisdiction and the jurisdiction of the Courts (over these
territorial waters which washed the coast) could be established and maintained ; therefore,
so far from this judgment being against the doctrine that there are such territorial waters,
it is the verv best authority which could possibly be given for saying that such jurisdiction
does exist. If it were not for the law of nations, the very moment that you got beyond
the realm-that is to say, on the coast just below low-water mark, the nation would have
no jurisdiction over you, and Parliament could not touch you at all, as you would then be
on the high seas; but, by the law of nations, all civilized countries have this jurisdiction
within the thrce mile line, and hence the Parliament or other legislative body existing
within the country can pass laws governing this territory ; and it vas only the absence 'of
these laws that induced the Lord Chief -Justice and the other Judges to arrive at the
decision to which they came. I therefore think, may it please your Excellency and Vour
Honours, that I have refuted this proposition of Mr. Dana's, and refuted it by the autho-
rities of his own country, as well as by British authorities.

Mr. Dana.-Which proposition do you mean-thc one that I put, or the one which
you put?

Mr. Thomson.-I refer to the one which you put, viz., that there is no exclusive
jurisdiction enjoyed by any nation over its territorial waters.

There is now another thing to be mentioned. What is the practice *of the United
States herself? Why, the United States has never permitted any vessel of any foreign
country to approach her coasts within the three mile limit to fish there. They have
uniformly excluded such vessels; and not only have they uniformly excluded them from
within the three mile limit, but further, they have also rigidly excluded then from the large
bays, such as the Chesapeake and Delaware Bays, and bays of a similar description-not
bays which are merelv six miles in width at the mouth, but many miles beyond. The
whole practice of the United States is entirely against Mr. Dana's theorv ; and what is the
practice as recognized by this very Treaty, under which your Excelleney and your Honours
are now sitting-this Treaty of 1871 ? What do you flnd is here given by Great Britain
to, and accepted by, the United States ? It is the right to enter our territorial waters ;
and the United States gives to Great Britain, and Great Britain accepts from the United
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States the right to enter ber territorial waters ; and she absolutely not only gives that
right, which England accepts-and England admits her right, or otherwise she would not
accept the grant-but the United States also go a step further, and say that, " although
we give you the right to come on our coasts and fish in our waters within this privileged
and territorial distance, yet we warn you that we only give you that right for the portion of
our coasts lying to the northward of the 39th parallel of North latitude." Can anything
be-clearer than that. It is in the face of that declaration of the United States herself, that
one of her Counsel, in arguing this case, advances this most extraordinary doctrine. If
Mr. Dana be right about that matter, then the 39th parallel of North latitude is no barrier
at ail to our fishermen, and we have the right to go down and fish where we please along
the whole length of the coast of the United States. * But do you think that this would be
tolerated for a moment ? What would be said to us if we attempted it? Would it not
be this? " You have admitted our rights, and we have admitted your rights, then how
dare you come to the southward of that line ?" What could be said to that ? Why
elearly nothing, save that -we were infringing our agreement.

And then, although I do not know that this, in itself, would have very much strength
as an argument, it might be mnentioned that, in 1818, the Anericans agreed, not on any
account vhatever to come within three miles of our coasts ; but we never made any agree-
ment not to cone within three miles of their coasts. At all events, we are not hampered.
by any such agreement; and if this novel law be correct, as Mr. Dana lays it down, then,
beyond a doubt, we have a right to fisi on their coast anywhere we please. There can be
no doubt about that at all. It Ùelongs to the law of nations, says Mr. Dana, that, as long
as our leaded line does not touchi bottom, and our vcssel's keel touches no sand beneath
the water, we have the undoubted rigit to go there and fish ; but I am very muci afraid
that the Anericans would treat us to some of their torpedoes if we were tu go down there,
and explode us out of those waters in a very short tine ; and I think that we would, under
such circurustances, have verv scant sympathy fron the civilized world. What does
Mr. Dana, or the other Counsel in this case, mean by raising this question ? A number of
the observations made by Mr. Dana, in the course of his speech, I could understand would
well become the hustings. I could well understand that, in a speech before a Legislative
Assembly, having a jurisdiction over the matter, for the purpose of getting such Assembly
to alter the law, he might advance such reasons and argument to show why the law should
be altered; but are we not now met-the very point which ias been forgotten by some of
the Counsel-to determine the relative value of reciprocal privileges bestowed on each
nation by the Treaty of 1871? Is not that Treaty the charter under which you sit? and
does not that expressly admit that we have this threc-mile limit? And have not the
Americans accepted ail our terms ? They got permission, by that Treaty, to enter these
limits; and you are here to assess the damages which thev ought to pay to Great Britain
for having that right extended to them. Wiy are these questions raised at all?

I must now refer to some language employed by Mr. Dana, vhich, I hope, he used
unadvisedly. I am not going to say a harsh word at ail ; but, I confess, it struck me that
a great deal of vhat ie said vas out of place; and I onrly refer to it for the reason, whicih
I stated at the outset, that I cannot pass by these observations without notice, lest it
should be said hereafter that they were put forth by a man of high reputation at the United
States' Bar, and therefore advanced seriously on behalf of the United States, and that Great
Britain stood iere, represented by her Counsel, and never dissented from these views.
Let me now say what they are. I.will first take one expression, which he uses on page 69.
He says:

"But there were great difficulties attending the exercise of this right of exclusion-very great
difficulties. There always have been, there always will be, and I pray there always shaU be such, until
there be frec fshing as well as free trade in fish."

Now, I hope that my learned friend, Mr. Dana, used that language unadvisedly. If
Mr. Dana had been a member of a High Commission, appointed to settle new Treaties
between two countries-two great and Christian countries, as Mr. Foster characterized
Great Britain and the United States-this language might then be used, and he might
then pray that the time would come when there should be no such exclusion: but, I think
it is a very different thing wien the law stands as it does, fixed, and as yet unaltered, and
unalterable for the next seven or eight years, to employ this dangerous and incendiary
language. I use the term incendiary, in this way : 1 fear that this language will come to the
ears and he read by the eyes of a class of men, whormi the evidence laid before your Excellency
and your Honours, if it be not entirely untrue, shows are not always the mnost peaceable
and law-abiding citizens to be found in this world. Those fishermen are sometimes rather
lawless men; and if they find language such as this used by the lips of a learned and
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eminent Counsel of the United States, they may say at once, " This is United States'
doctrine, and they will back us up; and if we break througb these laws, whiclh we.know
perfectly well were passed for the purpose of preventingus having these rights, and passed
for the purpose of preventing us entering these waters, the United States will back us up,
for she has said so through lier Counsel." I deprecate that language very much.

ln this connection I will point out some other sentences, from which I entirely dissent
for the same reason. I willi take the following statement, which will be found on page 71
of the Argument

"There vs, at the same time, a desire growing on both sides for reciprocity of trade, and it
becarme apparent that there could be no peace between these countries until this attempt at exclusion
by imaginary lines, always to be matters of dispute, was given up-until we came back to our ancient
riglits and positions. It was more expensive to Great Britain tian to us. It nade more disturbauec
ùi the relations between Great Britain and lier provinces than it did betwecn Great Uritaii and
ourselves ; but it put every mani's life in peril ; it put the results of every man's labour in peril, ani
for what? For the inaginary right to exclude a deep-set fisierman from droppinig his hook or bis
net into the -water for the free swimiing fish, that have no habitat, that are the property of nîobody,
but which are created to be caught by fishermen."

I again say that these views might possibly be properly advanced by High Commis-
sioners appointed- to settle new Treaties between nations; but, in respect to a definite
Treaty whiclh cannot be altered, and over which this Commission has no power whatever,
this language ought never to have been uttered.

Again, on page 72, we find the following:

" That, may it please the tribunal, is the nature of this three-mile exclusion, for the reliquish-
ment of which Great Britain ashs us to iuake pecuniary compensation. It is one of iuueiise impor-
tance to lier, a cause of constant trouble, and, as I shal show you-as has been showni you already by
my predecessors-of very little pecuniary valueto Eugland, in sharing it with us, or to us in obtaining
it, but a very dangerous instrument for two nations to play with."

Now, I cannot conceive why any danger should exist in connection witlh any solemni
agreement made by two great nations which clearly understood their respective rights
under that agreement. I am not now talking of the headland question at all. I an not
discussing that, but there is an explicit agreement that these people shall not enter waters
within three miles of the land, and how that became a " dangerous instrument," unless one
or other of the parties to it intend to commit a breach of it, I cannot understand. Of course,
Great Britain does not intend to commit any breach of it, because she gained no privilege
under it ; and, unless the United States' fishermen intend to violate it, and the United
States intend to uphold therm in committing this breach of international law, and this
breacli of faith, I caunot see where this " dangerous instrument" is.

Mr. Dana.-Does the learned Counsel refer to the present Treaty?
Mr. Thonson.-Ob, certainly not. As I stated at the outset, I cannot perceive why this

language was used at al], because, under the Treaty by virtue of which you are now sitting,
there is no question about this at all. The Treaty of 1818 lias nothing to do with this
inquiry except, indeed, showing how Americans were formerly excluded froin the limits,
and therefore, wlat privileges they have gained under the Treaty of Washington.

So, on the same page, 72, he says, after alluding to the abrogation of the Reciprocity.
Treaty

"We were remitted to the antiquated and iost undesiable position of exclusliou, but wercmaincd
in that position only five years, from 1866 until 1871, until a new Treaty could be made, and a little
while longer, until it could be put into operation. What was the result of returning t tlie old systemu.
of exclusion ? WMhy, at once the cutters aud the ships of war that were vatching these coasts spread
their sails; they stole out of the harbours where they had-been hidden, they banlked their fires, they
lay in wait for the Aincrican vessels, and they pursued themi from heodland to leadland, and fion
bay to bav; sometimes a Tritish oflicer on the quarter-deck-ad then we were comparatively safe-
but sometimes a new-fledged provincial, a tenporary officer, and then we were anything but safe. And
they seized -us and took us, not into court, but they took us into harbour, and they stripped us, and
the crew left the vessel, and the cargo vas landed; and at their will and pleasure the case at last
might come into court. Then, if we -were dismissed, we had no costs, if there wvas piobable cause, we
could not sue, if we had not given a month's notice, and we were helpless."

I repeat that.1 deprecate these terms. Who brought the cutters down upon thei
after 1866 ? Did Great Britain do so ? Did the Dominion of Canada do so ? Most
certainly not. The United States did so. Their eyes were open to the consequences of
their act. and the United States, under these circumstances, of their own mere motion,
aibrogated the Treaty of 1854, by which commonprivileges were. given to American and
British fishermen. It was their own act by wbich that Treaty was abrogated,,and as a
consequence, they were remitted to the old system of. exclusion. We did not do this.



According to Mr. Dana, during all this time, during the twelve years that this Treaty was
in force, our cutters were lying in all our harbours, with their fires banked, and new-
fledged officials, elothed in a little brief authority, strutting the quarter-deck, waiting to
corne out and make piratical excursions against American fishing-vessels.

Is that description borne out by the evidence ? I appeal -to your Excellency and
your Honours whether that is language which ought to have been used on this occasion.
i emphatically say.that it is not. •I say that it is calculated to excite a bad feeling amongst
these fishermen, wyho are not too much disposed to be governed by the law any way, and to
make them more lawless in the future than they have been in the past.

I will now read another statement to which I take exception. It is to be found on
page 73. While speaking of the imposition of the licences, and of their prices being raised,
&c., lie said this :

«"Why, this vas the reslt-I do not say it was the motive-that it left our fishermen unpro-
tected, and brought out their cutters and cruizers, and tl'at ivhole tribe of harpies that line the coast,
like so mauy 'wreckmen, ready to seize upon any vessel and take it into port and divide the plunder.
It left us a prey to thei and unprotected."

Now, may it please your Excellency aid your Honours, I would be less than a man,
and be doing less than my duty, if I did not repudiate that language, and if I did not say
there is not a tittle of evidence to warrant that language being used in this Court. This
is not a matter to laugh at and joke about at all. These are serious statements which go
forth to the public, and statements which, if they are uncontradicted, are calculated to
prejudice not only the good relationships which subsist·between the United States and
Great Britain, but also those that exist between Great Britain and the Dominion of Canada
berself. If it were true that her officers were, a set of harpies, preying on the United
States' fishermen and seizing their vessels, taking them into lier harbours, and dividifng the
plunder, it would be time that England should interfere, but such is not the case. 1
appeal to every member of this Commission, to your Excellency and your Honours,
whether there has been a tittle of evidence adduced warranting the use of language. such
as that. We have had no evidence at all upon this subject, except the testimony, I think,
of a witness whose name I forget, and who gave evidence about a Mr. Derby, who coin-
manded one of the Government vessels. He stated that Captain Derby came on board,
and was going to seize the vessel, when the master said that he would go on board of the
cutter, see Mr. Derby, and Fettle the matter up; and that the master, when lie came back,
said that he had settled it up with Mr. Derby for 25 barrels of mackerel. On cross-
examination of this man, I discovered by his own admission that they bad been in the
harbour of Margaree that morning, or sormewhere on the coast of Cape Breton, and had
then taken more than 25 barrels of mackerel within the three-mile limit.

So that, if his statement vere true, all that Captain Derby had done was, instead of
putting the law into force and seizing that vessel, and confiscating her tackle and apparel
and furniture, and all the cargo she had on board, lie had let the man off by taking only
25 barrels, which had been caught within British limits.

Does that look like the act of a man who was a "harpy," or a "pirate," or who was
disposed to " divide the plunder? " But I say, moreover, it is conveniernt to make these
charges-I speak now of the witnesses, and not of Mr. Dana-it is convenient for'a witness
to make charges against a man who is dead. Captain Derby is now lying in his grave.
The tongue that could corne forward and show the falsehood and slander of that statement
is silent for ever, and it is cheap work for this witness, with respect to a dead man, to say
that such and such a thing was done, when lie knows that the falseness of his stateients
cannot be proven. I pay very little respect to such testimony; and, with the txception of
this, not a particle of evidence lias been presented in the course of this long inquiry which
would justify the making of this very serions charge by Mr. Dana. On behalf of Her
Majesty's Goverament, 1 repudiate that langunge. I say that it is not called for in this
case, and that there are no facts proven to warrant it.

Again, we have very strong language used in refèrence to Mr. Pattilo, and it has been
said that if a portion of lis blood had been shed, the seas would have probably been
" incarnadined." But what is Pattilo's own statement ? A curious subject was Mr. Pattilo
to go to war about. What kind of a character he was when young, I know not; but sone
person told nie that he had experienced religion before he came into this Court. ·I thought
that if he had, the old man was not entirely crucified in him when he gave his evidence
here. What did lie tell you ? That lie was a Nova Scotian by birth, that lie went to the
United States, as lie had a right to do, and that he took-the oath of allegiance there, as he
had a right to do. And when I put to him the question as to whether, when lie had taken
this oath of allegiance, lie had not taken an oath of abjuration against Queen Victoria and
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everything British, he admitted that he had. Now, in this there was nothing criminal.
He had a perfect right to take the oath of allegiance there, and certainly nobody cared to
have him remain in Nova Scotia. But what did he do ? After becoming au American
citizen, and a citizen more American than they are themselves, he takes his vessel into the
Guilf, and systematically trespasses on our fisheries. It is not attempted to say that when
it suited his convenience he did not go in and trespass on our fishing rights. He had no
scruples, when it suited him to do so, about fishing inside the limits; and, so far did he
carry this matter, that he absolutely sailed up into the territorial waters of Newfoundlaùd,
and got into the ice close up to the shore ; and, when some officers came there, lie arméd
bis crew, and set them all at defiance. He said that he drove away the " whole calabash "
of the officers. At all events, he kept them off, and stayed there the whole winter, cutting
holes in the ice, fishing, taking herring up and walking off with them. This man did not
appear to understand that there are national rights which he could infringe. Was a
man like that, one to go to war about ?

Take bis own account of the circumstances, and ·of the shots fired at bis vessel, and
what was it ? He was. passing througb the. Gut of Canso, and having the advantage of
those very lights which one of the Consuls of his adopted country, Mr. Norton, has stated
in bis despatches to be absolutely necessary to their fishermen, and for which they ought
to pay. Now, for the use of these lights, which save vessels from being destroyed, which
warn them of their danger when dancrer is near, he refused to pay the dues. He does not
pretend to say that he did not know that the officer in question had a perfect right to
collect these duties ;- but nevertheless, instead of paying, lie asks, "Where are your
papers ? " The officer replies, " I have left my papers on shore." "Then," exclaims
Pattilo, " be off out of here," and lie gives a most graphie description of how he turned
the officer into bis boat. I should think that lie was a nice subject to go to war about.

Mr. Foster.-This affair arose, not because he would not pay the light dues, but because
he had the charity to bring home a wonan.

Mr. Thomson.-No, it occurred on account of the refusal to pay light dues.
Mr. Foster.-There is no evidence to that effect.
Mr. Thomson.-I will turn to the evidence, and we will see. I think that your

Excellency and your Honours will recollect that it was the light dues which the officer
wanted to collect. If Pattilo stated that it was for bringing home and landing a lady, who
wanted to be landed there, I should say at once that you would not believe it. To suppose
that any officer of any English or Dominion cutter would undertake to fire shots after him
because he landed a lady to whom lie had charitably given passage to some place in thé
Gut of Canso, is simply too ridiculous a supposition to be tolerated for a moment. Well, I
will not take up your time now with this subject; but if my learned friend will turn to the
evidence, and point out that 1 am mistaken in saying that the trouble arose with reference
to the light dues, I will admit iy error.

Mr. Foster.-Will you read these two paragraphs?
Mr. Thomson.-In the course of my cross-examination of this witness, the following

evidence was given :-
"Q. Were you lying close inshore ?--A I was at anchor and not fishing.
"Q. Lying close inshore ?-A. Yes, right close in, under Margaree fo'r shelter. He did not

attempt to take me; if he had I would have given him a clout, but lie took another vessel, the c Harp,'
Captain Andrews. I kept a watch all night, but they did not corne alongside; if they had, we would
have given them grape shot, I bet."

I thought that I could not be mistaken at all about it.

" Q. Fad you grape shot on board ?-A We had a gun loaded %with slugs or something of that sort.
"Q. In fact then you were never boarded by a Customs or seizing officer 2-A. I was boarded by

an otticer 'who came for light money, at Little Canso, that same year.
"Q. Did you pay the light money ?-A. No.
"Q. Why ?-A. Because this man was not authorized to receive it.
"Q. What did you do ?--A I hove him into his boat, of course, and got rid of him.
"Q. You knew that the light money was due ?-.A. Certainly, and I was willing to pay it, had the

riglit man come for it.
"Q. Did lie represent himself to be a Custom-house officer ?-A. Yes.
"Q. Did you ask him for his authority ?-A Yes.
"Q. And did he show it ?-A. No.
"Q. And then .you threw him overboard ?-A. I told him lie had to leave, and seeing lie vould

not go, I seized him by the nape of the neck and bis breeches and put him into his boat."

There is an express distinction made in bis statements.
Mr. Foster.-You want·to read only what you please of the whole story. Read on.
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Mr. Thomson.-If Mr. Foster seriously thinks that I am wrong in saving that this
man refused to pay the light money, I will do so. The officer distinctly catie to collect
the light monev, and this man put the officer overboard, and into his boat. I will
continue the quotation: " He was bound to take me, because I had landed a.poor girl."

Q. Was this girl contraband ?-A. Yes, I supposed they called ber so at any rate. I do not
know that she is now in town, but she became lawyer Blanchard's wife afterwards. I merely took lier on
board as a passenger, and landed ber. Afterwards I was fired at and chased by three cutters.

"Q. For putting this officer overboard ?-A. No, I did not put him overboard, but I put him into
his boat.

"Q. In lawyer's phrase, did you gently lay hands on him ?-A. I put him in his boat in the
shortest way. He stripped off and said it would take a man to handle him, but I nirde up my mind
that he should not stop, though I did not want to fight, still I was quite able to take ry own part. I
talked with him and told him that I had merely landed a poor girl with ber effects, a trunk and a band-
box, &c., but this would not do him; when he came on board he asked: ' Who is master of this vessel?'
Says , 'I am for lack of a better.' Says he, 'I seize this vessel,' and with red chalk he put the King's
broad R on the mainmast. He wanted the jib hauled down in order to have the boat taken on board.
We had not come to au anchor, but I told him that he would have to -wait a while. Finally lie came,
down below and I took the papers out of a canister, and being a little excited of course, in hauling off
the cover, a receipt for light dues, which I had paid that year, dropped on the forecastle floor. He
picked it up and said he would give me a receipt on the back of it. Says 1, ' Who are youV He
answered, 'I ai Mr. Bigelow, the Light Collector.' 'Well,' says 1, 'where are your documents ?' Says
lie, ' I have left them ashore.' 'Then,' says 1, 'go ashore, you vagabond, you have no business here."
Says lie, ' Won't you pay nie ' 'Not a red cent,' says I; 'out with you.' He cried out, ' Put the
helm down.' Says I, 'Put the helm up;' but he came pretty near shoving us ashore, as we were within
10 fathoms of the rocks. Says ho, 'Who are you?' I said, 'I am Mr. Pattilo.' Says he, 'You
vacabond, I k-now the Pattilos.' 'Well,' says 1, 'then you must know me, for tiere are only two of 'us.'
Says lie, ' I will take you anyhow: I will have a cutter from Big Canso. There will be a man-of-war
there; and if there is not a man-of-war,' there will be a cutter, and if there is not a cutter, I vill Taise
the militia, for 1 am bound to take you.' I asked him if lie meant to do ail that, and he said he was just
the man to do it. I seized hin to put him back into his boat, and he stripped off and told me that it
took a man to handle him; with that I made a lunge at him, and jumped ten feet. If he had not
avoided me, I would have taken his head off his body. I then .seized him and chucked him into lis
boat. Then three cutters came down and chased me."

Now, there is the whole story. It is perfectly ridiculous to suppose that the officer
when he went down to collect the money, went down to seize the vessel.

Mr. Foster.-The whole of that recital is something which you introduced in your
cross-examination.

Mr. Thomson.-l certainly introduced it in my cross-examination. There can be no
doubt about that at all. There were a good many disagreeable things which I introduced
into my cross-examination of American witnesses; I was probably here for that purpose.
It was hard to get at all that this gentleman had done ; but I wanted to discover it, and
there is the story as told by himself. Taking his story, according to his own account it is
this: He and the officer went down into the cabin, and the officer supposed that he was
going to pay the light dues. This me:n opened a canister, and a former receipt for light
dues fell out. The officer was going to give him a receipt on this paper, when Pattilo·
asked, "Where is your authority ?" foliowed with 'Get out you vagabond," when he
found that the officer had not his papers with him. [n reference to Mr. Dana's uncalled-
for remarks reflecting upon the officers of cruizers, which from time to time have been
engaged in protecting our fisheries against the trespasses of American fishermen, I deem
it my duty to nake a ftew observations. To the instructions issued in April 1866 by
Mr. Cardwell, Secretary of State for the Colonies, to the Lords of the Admiralty, I have
already had the honour to cail the attention of this Commission.

Tie spirit of forbearance and courtesy in which they were written speaks for itself.
No unprejudiced mind can fail to appreciate it. The instructions issued by the Dominion
Government for the guidance of its own cruizers are nearly similar in form, and wholly
similar in spirit .to those issued by the mother country. And here I would remark that
the Imperial Government does not appear to have entertained for Dominion Commissions
the sane contemptuous opinion which, unfortunately for us, has- taken possession of
Mr. Dana's mind.

You will see that each of the Imperial officers is advised to obtain, if possiblé,
Commissions from. the Dominion Government.

Mr. Cardwell says, " Any officer who is permanently charged with the protection of
the fisheries in the waters of any of these Colonies may find find it useful to obtain such a
Commission."

Now, you will see that, under these instructions, no power of immediate seizure was
given, although such power to seize existed unde thç Çqnvention*of 1818, and under a
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§tatute of George 111. passed to enforce that Convention ; 'et so liberal vas the British
Government that they absolutely required cruizers, before seizing any one of these vessels
which iight be fbund trespassing over the lines, to give a warning of two. or three days,
and sometimes of twenty-four hours, as the case miglit be. You can see at once what
was the effect of giving these instructions: Every American vessel unless she persistently
remained in these waters, and fished contrary to law, must of necessity escape. If· they
were found fishing in probibited waters, they were warned off, and told not to offend again,
but they could not be seized, of course, unless thev committed an offence -contrary to that
warning; and yet these officers are represented as if they were a body.of naval freebooters.
If you judge of their character from the language of Mr. Dana, you would imagine that they
were a lot of pirates, who remained in their harbours, with fires banked and steain up,
ready to rush out on unoffending fisiting vessels, to catch and bring them into port, and
then to divide the plunder. This is the most extraordinary language that, I think, was
ever used to characterize a respectable body of men, or that will ever again be used, in
any Court, and especially in a High Court of Justice, such as this. The instructions state
that:-

".Americanvessels found within these limits, should be warned, that by engaging, or preparing to
engage in fishing, they will be liable to forfeiture, and slould receive ie nwtice to depart, which is contern-
plated by the laws of Nova Scotia, New Brunswick, and '.Prince Edward Island, if vithin the waters of
one of those Colonies under circumstances of suspicion. But they should not be carried into port,
except after wilfutl and perscvcring neglcet of thc warnings whicIL they may havc rcccired, and in case it
should become necessary to proceed to forfeiture, cases should, if possible, be selected for that extrene
step in which the offence of fishing has been comnitted within thrce mies of land.!

fr. Foster.-What year is that?
Mr. Thomson.--1866, April 12th. This vas just after the expiration of' the Recipro-

city Treaty.
Mr. Foster.-Vessels were seized without warning.
Mr. Thomson.-Eventually this was the case, simply because it ·was' found to be of no

use to treat these fishermen in this lenient manner. i had no effect on thein. if they
could in any way possibly avoid the cutters. They took these concessions rather as a
right than as a favour, and in every instance in which they were tried, took the advantage
they conferred without showing any gratitude ut all. They endeavoured, at all hazards, to
force themselves into these bays; and then eventually to force themselves into the
prescribed limits; and so it was at last found necessary by the Dominion Government to
give up the warning system. It was found that to warn these vessels was simply to give
them the right, the moment that they received warning, to sail out, and then the moment
that the cutter turned her back, to sail in again; that is to say, they saved themselves
from being caught by a cutter at all. They.received several warnings; I think, and
even if they had only one, they had the chance to escape, and the resuit vas that
nothing at all was done towards repressing the evil. These instructions, therefore, had to
be altered, and made more stringent; but, nevertheless, it was still required that vessels
should not be seized, except when caught flagrante delicto, and acttially fishing, or
preparing to fish, within the prescribed limit. In truth, to preserve these waters, as they
ought to be preserved, the moment that a vessel has once entered the limit, and incurrèd
forteiture, no matter where she sails to afterwards, she should be liable to be seized, and
ought to be seized, in my humble judgment, and condemned, unless it could be clearly
shown that the captain, when he entered such limit, supposed that he was not committing
anv breach of the law, and believed tbat he was four or five miles offshore, wlhen; in fact,
he was within the three-mile limit. In sucli case, of course, no harshness should be
extended towards him. I will show you, however, before I get through, that the Aimerican
Government itself, having heard of these complaints-I dure say very much in the language
which Mr. Dana has thought proper to use on this occasion-sent down Commodore
Shubrick to make inquiries into this matter; and you will find that Commodore Shubrick
found that these stories were utterly unfounded.

A despatch dated the 9th September, 1853, was as follows:-
"[No. 23.] 'PRINCETON,' AT PORTSMOUTH, N.H.,

"Septenber 19, 1853.
"SMR,--My despatches from the 1st to the 14th, inclusive, have informed the Department of the

movements of this ship up to the 16th of Aug'ust.
"After leaving Halifax, I, ran. along the coast of Nova Scotia to the Strait of Canso, which I

entered on the evening of the 17th, and anchored at Saud Point. On the next day I anchored
successively at Pilot Cove and Ship Harbour. At each of these places diligent inquiry w.vas iade of
the iuasters of American vessels, and,at the last; of oui Consular Agent; iii relation to the treàtnient of
our fishing vessels by the armed vessels of other nations, and no instance was leuned of any imnproei



385

intei fereuce. Soime cases wrVC reported of- vessls having been warnied off who were founi fishing or
loiterinig within three miles of the shores.

" It was thouglt advisable to make particular inquiry in this strait; as it is the passage through
which great numbers of vessels pass, and where wood, water, and other supplies are obtained ; and
although thore were not many Americais in it at the time of our visit, 1 was informed by the Consular
.Agent that in the course of the last vear eleven thousand vessels, of all kinds, were counted passing
throughî both ways, and some must have passed in the niglit who were not counted.

"From the Strait of Canso I went to Pictou. This port is the residence of the Consul of the
United States for the north coast of Nova Scotia, to whom complaints of interference woild naturally
be made, if any should be experienced within the limits of his Consulate ; but lie hiad heard of none.

II From Pictou I crossed over to Charlottetown, Prince Edward Tslaud, and inquired into the case
of the schooner 'Starlight,' seized by Her Majesty's steamer 'Devastation,' the official papers in
relation to vhich were forwarded with miy despateh No. 15.

I The ' Fulton' having joined me at Pictou, accompanied nie to Charlottetown, that some slight
repairs uight be made to her inachinery, under the direction of Chief Engineer Shock. She was
despatched on the evening of the 29th August, under instructions, copies ol -which accompany this.

"Leaving Charlottetown it was found necessary to auchor in the outer harbour of Georgetown,
in order to make some repairs to the engine of the 'Princeton '-the necessity of which was not
discovered until after ve had left Charlottetown, but which, fortunately, could be donc by our own
engineers.

"Ou the 2nd September, at meridian, we anchored in Gaspe Bay, Lower Canada, having, in the
course of the night and norning, passed through many hundreds of fishinig vessels, showing generally
American colours. These were all fishing outside the bays. The ship passed slowly through them,
with liher colours set, but it was deemed best not to interrupt them in their fishing by boarding or
running so near as to halil. If any one of them had complaint to make, communication could be easily
had with the ship, and the slightest intimation of such a wish would have been immediately attended
to, but none vas made.

" The 'Fulton' was at anchor in the inner harbour. A copy of Lieutenant Commanding Watson's
report of his proceedings under my orders of the 29th ultimo is with this.

"Soon after I anchored at Gaspe, I was informed that the anchorage, which I had taken by
advice of my pilot, -vas unsafe, if it should blow a gale from the east-of frequent occurrence at this
season. No pilot could be found to take so large a ship into the inner harbour, and, as niglit was
approaching, I got under wvay and put to sea with both vessels. it lad now beconie necessary to
replenish our coal, and I determined to go to Sydney, in Cape Breton Island, for that purpose.

"I arrived at Sydney on the 4th, the 'Fulton,' in company, and, after taking on board a supply of
coal for each vessel, put to sea again on the morning of the 9th.

"After a passage protracted by strong head winds, and a part of the time by thick weather, we
anchored at St. John, New Brunswick, on the afternoon of the 13th.

" A large number of persons, estimated at fifty thousand, were congregated at this place to witness
the ceremony of breaking ground for the European and North American Railway. The occasion had
brouglit the Lieutenant-Governor of the Province, Sir Ed.mund Ilead, to St. John. We received
from the Lieutenant-Governor, and the authorities of the city, the most cordial welcome,* and every
hospitality was extended to us nationally and individually.

"The absence féom St. John of the Consul for the United States prevented my getting aniy official
information on the subject of the fisheries; but from no source could I learn that there had been any
occurrence of an unpleasant nature; and by all persons, official and private, here as in the other provinces,
a most auxious desire was expressed that the riglits and privileges of the citizens of the United States,
and of the inhabitants of the provinces, in relation to the fisheries, migit be so distinctly defined, and
so authoritatively announced, that there should bc no rooni for misunderstanding, and no possible cause
for irritation on either side.

"I left St. John on the morning of the 17th instant, the 'Fulton' in company, and anchored
ouside of this harbour on the eveuing of the 18th, in a dense fog. This morning we have succeeded in
getting to a good anchorage off Fort Constitution.

" It is with great diffidence that, from the experience of so short a cruize, prosecuted, as is kinown
to the Department, under circumstances of unusual embarrissment, I offer a few suggestions as to the
description of force most suitable for the protection of the fisheries, and as to the time most proper for
its operations.

' Some of the most valuable fisheries, such as those in Mirnnichi Bay, Chaleur Bay, and north as
far as Gaspe, are carried on in small vessels and open boats, and close inshore. If, therefore, the
privilege to fish in those bays is to * be maintained by us, the vessels for that service ehould be
smail steamers of light draught of water. The shores of Prince Edward Island abound vith fish
of all kinds. The mackerel strike in early in the season, and can only be taken close in-shore.

The fishing season around Magdalen Ialands through the Strait of Relleisle, down on the coast
of labrador, commences early in Jnne. The herring fishing commences in George's Bay, Newfound-
land, as early as April, and continues about a month. • After that, the fishing on that coast is only
for mackerel and cod ; and it is to be remarked, that wlere mackerel is found, cod is also abundant.
These fisheries are carried on in vessels of larger size, but still of easy draught of water·; and the
vessels intended for their protection should also be of easy draught.

" The coasts of Nova Scotia, New Brunswick, the south side of Prince Edward Island, Cape Breton,
Newfoundland, .and Labrador, abound in good liarbours, some of themn capable of receiving and
accommodating large navies; but there are numerous harbours to which the fishing vessels principally
resort, which will nlot admit vessels of heavy drauglt; and wliere the protected go, the protector
should be able to follow. The narrow passages, the strong and irregular currents, and the frequent
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fogs and thick weather with which the navigator has iere to contend, point emphatically to steamers
as the best force for this service.

"One steamer of suitable size for the commanding officer, and two or three of smaller size and
easy draught, having speed and power, with ligit'armaments, vould be sufficient for all the purposes
of this station. Coal, at a low price, and of suitable quality, could be contracted for at Sydney or at
Pictou, both within the limits of their station ; and the conmanding officer, having his headquarters
at Portlaud or at Eastport, might control tlieir inovemuents, and niake occasional*visits to the different
fishing-grounds himself.

"The establishment of such a squadron would, I know, give great satisfaction to the citizens of
the United States all along the coast from Boston to Eastport; of this we lad unequivocal evidence in
our reception at every port vhere we touched. It would afford also an opportunity for the introduc-
tion into the Navy of numbers of the hardy sons of New England, who, from rarely seeing a vessel of
war, have imbibed unfavourable impressions of the public service. An infusion into the lower
ratings of persons drawn frpm such a population would elevate the character of the serviie, and enable
it to maintain a discipline founded on good sense, moral rectitude, and patriotisn.

" The snaller vessels should be-one on the coast of Labrador, about Newfoundland ; one about
the Magdalen Islands, Cape Breton, and the Strait of Canso ; and the other from Pitou, Prince
Edward Island, and up as far as Gaspe, Lower Canada-all to leave the United States by the first of
June, and return by the last of September.

" It would not be advisable for any of the vessels to remain in the Guilf of St. Lawrence after-the
15th September; the gales by that time become frequent and severe; sharp frosts commence, and
the tops of the Gaspe motntains are generally covered with snow by the first of October. The north
side of the Bay Chaleur bas been lown, I am informed, to be frozen to some extent by the middle of
September.

"l I should do injustice to the excellent officer in conmand of the 'Princeton,' Commander Henry
Eagle, if I failed to make known to the Department the able and cheerful assistance in the execution
of my duties that I have received at all tines froma him, and from the accomplished officers under his
command.

"The 'Fulton,' Lieutenant Comnanding Watson, bas been most actively employed, a great part of
the time under my own eye. She bas been managed with grat judgment; and I am under
obligations to ber commander and officers for the alacrity with which my orders have always been
carried out.

" The ' Cyane,' and the ' Decatur,' though cruizing under my instructions, have not been with me.
The reports of Commanders Hollins and Whittle are doubless before the Department; and froin my
knowledge of those officers, I feel that they ý%ili be perféctly satisfactory.

"Since writing the above, the report of Conumnander Hollins bas been received, and is herewith
inclosed.

"I have the honour to be, sir, your obedient servant,
"W. .B. SHUBRICK,

"Commnding Eastem Squadron.
"Hon. J. C. DoBBIN, Becretary of the Navy."

There is not one word in the whole of this Report which shows that anything had
taken place for which there was cause for any complaint whatever; and Lieutenant
Commanding Watson, of the United States' Navy, wrote the following despatch, addressed
to Commodore Shubrick :-

"U.S. STEAMER 'FULTON,
" Gaspc, Lou-cr Canada, September 2, 1853.

"Srn,-In accordance with your instructions of the 29th ultimo, I have the bonour to report .that I
received on board at Charlottetown, Prine Edward Island, Major-C eneral Gore, Conimander-in-chief of
Her Britannic Majesty's forces in Nova Scotia, and staff, hoisted the English flag at the fore, and
proceeded to Pictou, where I landed them. General Gore expressed himself much gratified at your
having placed the 'Fulton' at his disposal.

"After parting from you off the Island of Pictou, I proceeded, accoiding to your directions, along
the north side of the island, in Miramichi Bay, Chaleur Bay, and to Gaspe, wliere I was in hopes of
meeting you. It was my intention to have gone further up the Bay of Chaleur; but a heavy sea
induced me to run for Gaspe. While there, Her Britannic NMajesty's steam sloop-of-war 'Argus,'
Captain Purvis, came in. Captain Purvis imnediately came on board, and an interchange of civilities
took place on the most friendly and courteous termis. Captain Purvis states that le lias not had
the least difficulty with our fishermen, with one exception, and that so slight as not to be taken.
notice of.

" On my way to this place I passed between five and six hundred fishermen; and in my con-
versation with those I spoke to there appears to be the greatest harmony existing between them and
the inhabitants.

"On coming to anchor here, I waited on the Collector and authorities of the port; and their state-
ments tend to confirra my previous reports, that so far from any dissatisfaction being felt at our
fishermen, they are welcome on the coast, and nothing has yet transpired to alter my previously
expressed opinion.

Very -respectfully, I remain, your obedient servant,
"<J. M. WATSON,

"Lieutenant Connanding, United States' Navy.
" Com.WrLir B. SHUBRIcK,

" Commanding Easterm quadron."
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Now, these are American official documents, which certify as to the treatment that the
American fishermen had received at the hands of the cruizers up to that time. · In order to
show further what this treatment was, I will mention the case of the " Charles," which
was seized by the Captain Arabin, of the "Argus," at Shelburne on the 9th May, 1823.
Although this happened a long time ago, I cite it to show how the British Government
treated these matters then and ever afterwards. The " Charles " was actually seized in the
very act of fishing; and there could be no doubt about the right to condemn her. But
the midshipman 'who was put in charge of ber, while in the course of bis passage froni
Shelburne to St. John, according-to the instructions of Captain Arabin, stopped some other
vessels which were fishing, and, I think, brought one or two of them into St. John. The
" Charles " was then put in the Admiralty Court and condemned; but when the British
Government learned what had been done, inasmuch as Captain Arabin had exceeded his
instructions by using the vessel as a cruizer while en route from Shelburne to St. John,
before her condemnation, not only gave ber up, but also paid the costs of the prosecution,
and the other two vessels which had been so taken-whether they were liable to condem-
nation or not I do not know-were also given up. This was the treatment which American
fishermen received at the hands of the British Government.

Again, at Grand Manan, two vessels were taken by cruizers in 1851 or 1852-1 think
they were called the " Reindeer " and " Rubv "-or before that, because the account of
this affair is found in the Sessional Papers of 1851 and 1852. They were actually taken
in one of the inner harbours. of Grand Manan; a prize crew was put on board, and they
were sent to St. Andrew's; but on their way•up, as these two schooners passed Eastport,
as they necessarily had to do, an armed force came out from Eastport, hcaded by a Captain
of Militia, overpowered the crew, and took possession of them. Correspondence ensued
on this subject-to which I call your attention-between the British Ambassador and the
American Secretary of State, in which it was pointed out by the former that this outrage
had been committed on the British flag; but through the whole of this correspondence, I
cannot find any apology was ever made, or that the British Ambassador's remonstrances on
that subject were even answered.

I only see, in looking over the correspondence-also as given in the American Sessional
Papers-that a demand by the British Government for reparation was made; they did not
demand the punishment af these men, or even the restoration of the vessel; but simply
demanded some acknowledgment for the outrage which bad been committed on the British
flag; and yet that was never made.

This conduct, I think, may be contrasted pretty fairly with the treatment which the
Americans received at the hands of Great Britain, when Great Britain could bave enforced
the laws against them. The official list of the vessels that were seized was put in
evidence, I think. I now call your attention to it; you will find, in looking over it, that
in every instance where condemnation took place, there was no doubt that a breach of the
law by American fishermen had been committed. There is one matter in this connection
to which I desire to call your attention ; it is to be found in the official correspondence,
No. 17, and it throws some little light, I think, upon. the extraordinary charges vhich
Mr. Dana, I consider, has sonewhat too hastily made. It is No. 17 of the official
correspondence put in; it is a return of A.merican vessels detained and prosecuted in the
Registered Court of Vice-Admiralty at Charlottetown

.Registry of the Court of Vice-Admiralty,
Chairlotteton, October 6, 1852.

A RETURN of American vessels detained and prosecuted in this Court for a violation of the Convention
made between the Government of Great Britain and the United States of Aierica, in the year
A.D. 1818, and prosecuted in this Court.

Name of Vessel. Date of Seizure. Date of Condemnation. Remarks.

Schooner " Florida, " of Gloucester, 3rd Augus, 1S32 th Septciniier, 1852 Dctaiued by lier Majesty's ehoouer
United States of America 'Tclenph," lion. H. Weyiand

.~Chetwyud, Commander, on theSchooner " Union," of Brooklyn, United 20th Tuly, 1852 24th September, 1852
States of America Island

Schooner " Caroline Knight," of New- llth September, 1852. *Not yct ndjudicated . etained by lier steum-bloop
buryport, United States ofÂmerica Il Devasation," Colin orkeC2Snpbel,

Commander, on the northcrn coat of
Prince Edward Island

.WIll A M SWABEY, Registrar.
* Subsequently condemned.
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"l Inaddition to this return, the schooner ' Golden RZule' of Gloucester, United States, was detained by
the 'Telegraph,'Lieutenant Chetwynd, and brought into Charlottetown. Before she was delivered over
to the proper authorities, in terms of the Imperial Statute, Vice-Admiral Sir George Seymour arrived in
Her Majesty's steani sloop 'Basiliskz,' to whom the Master of the 'Golden Itide' appealed, stating
he was part owner of the schooner, and would be ruined if she wvas condened. The Admiral, on the
23rd August, left authority with the Lieutenant-Governor to direct ieutenant Chetwynd to liberate the
schooner, provided the Captain aeknowledged the violation of te Convention, and that bis liberation
was an act of clemency on the part of the Conimander-in-Chief. Bartlett, the captain of the 'Golden
Rule,' left sucli an acknowledgmîent in writing, which was forwarded to Sir George Seymour, along
with an addition on a question fromn the Lieutenanut-Governor, that he had stood inshore to fish,
mistaking the 'Telegraph' tender for one of bis counttrymen's. schooners.

" A. BANNERMAN, Licitenant-Governwr.
Prince Edward Island, October 11, 1852."

Here is the case of a man caught in the very act, but who made his appeal ad
misericordiam, and was permitted to have lis schooner back again sim.ply because he said
he would otherwise have been ruined. This is the treatment which American vessels have
received at the hands of British officers. The treatment which British officers received in
return is to be found recorded in the speech of Mr. Dana.

I will now .pass to the next point. Mr. Dana, ou page 74, says

"We were told that 'we were poisoning their fish by throwing gurry overboard, and for all that
there were to be damages. Now, these inflammatory harangues, made by politicians, or published in the
Dominion newspapers, or circulated by those persons who went about through the Dominion obtaining
affidavits of witnesses, produced their effect, and the effect was a multitude of witnesses who swore to
those things, wlo evidently came here to swear to them, and took more interest in them, and were
better informed upon them, thau upon any of the important questions which w«ere to be determined.
Wheni we came to evidence to.be relied upon, the evidence of men who, keep books, whose interest it
was to keep books, and who keep the best possible books-meuen who have statistics to -nake up upon
authority and responsibility, men whose capital and interest and everything were invested in the trade,
then w«e brought forward vitnesses to whom, al persons looking for light upon this question would be
likely to resort."

A nmarked distincticn is drawn, you will perceive, by Mr. Dana there, vith regard to
the witnesses called on behalf of Her Majesty's Government, as to credibilitv, and those
heard on behalf of the United States. He refers to our witnesses in slighting ternis, and
savs that they were brought here under the influence of inflammatory harangues, and
articles published in Dominion newspapers, whiclh Mr. Dana may have read, but which I
never had, the good or bad fortune to see. He states that they were brought here under
that influence, and thus did swear to things which they appeared to know a great deal
about. Now, I think that I can contrast the testimony given on the. part of Her
Majestv's Government with that given on the part of the United States, without fear of
any damaging conclusion being drawn against our witnesses. And I put it to your Excel-
lency and vour Honours, whether during the long period that we have sat here, and
witnesses on both sides have been called-a period extending over twelve weeks, at least-
one single witness called on the part of the British Government broke down under cross-
examination; and I ask whether it can be with truth said that this was the result of the
cross-examination of the American witnesses.

I consider that in many respects a number of the American witnesses appeared to
great disadvantage; and I am surprised not only at Mr. Dana's remarks in this respect, but
1 am also surprised at his following up his remarks on this point by saying:-

"Wlen we came to evidence to bc relied upou-tw evidence of men whw kceep books, &c."

\Why, if ever there was a break-down of a witness in this world, it was the break-
down of Mr. Low made under the cross-examination of my learned -and clever friend
and colleargue from Prince Edward Island, Mr. Davies. That man came forward to repre-
sent the fishing-vcssel owners of Gloucester, and the fish-dealers of Gloucester; and he
brought forward their books-or at least such books as they were pleased to show, and not
the books we required to have, but their trip-books; and he put in statistics-to which I
wili have the honour hereafter to call the attention of your Excellency and yourBoniours-
for the purpose of showingvery small catches made in the Bay, and very large catches off
on the American shore; and also for the purpose of showing that the catches in the Bay
resulted almost in the ruin of those who sent vessels there, while they made large surns of
ioney out of their catches taken on the American shore*; but when under cross.examina-

tion by Mr. Davies, what was the result? It was this: that those figures which -were
intended to establish, and which were brought forward here for the purpose of showing
that state of facts, showed conclusively and proved directly the opposite.
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Mr: Low, under Mr. Davies' cross-examination, entirely broke down, and was
compelled to admit that his figures proved the exact reverse of that which he had
previously said and undertaken to prove; and the exact reverse of the:pretended state of
facts which his clients or bis principals setitihim here to prove. I am not mis-stating this
matter at ail. I will show you when these statistics come to be considered, and from the
figures themselves, and fromn the very admission of .Mr. Low himself, that this was the
result. If there ever was a man who was utterly destroyed on cross-examination, it was
Mr. Dàvid Low; the great statistician from Gloucester, who came up here intending to
defeat us by cooked statistics and manipulated figures.

My learned friend, Mr. Trescot, in the course of bis observations, made a very
humorous allusion to a time during the Revolution, when a schooner came down to Prince
Edward Island, captured the Governor and Council, and took them off and presented them
to General Washington, who looked at them as curiosities, and then, as Mr. Trescot says,

Treated them as young codfish are treated, threw them back into the water and told
them to swim. home again." Wel, time brings its revenges, and the Premier of Prince
Edward Island, I think,-revenged that insult to his island .and bis Government, for the
great Low from Gloucester came down here, prepared to destroy, and bent upon destroying,
Her Majesty's case; but when he fell into the hands of my learned ·friénd, Mr. Davies,
he captured Mr. Low, turned him inside out, and utterly destroyed bis testimony; .and
taking him to the water-if I may use Mr. Trescot's figure of speech, said, "Now, Mr.
Low, I drop you down, and you had better swim back to 'Gloucester ;" and he' swam
back to Gloucester as fast as. he possibly could. But I will show that after he got
there, he endeavoured to retrieve bis fallen reputation by sending here afflidavits,.which
were probably thought to be beneficial to the American case, but -which, I will have the
honôur to show, conclusively prove a precisely opposite state of facts to that set fortl in
t'hd affidavits which were filed by the American Government in the earlier part of the
case. If that be supporting the American case in any respect, I am quite ready to give
my learned friends on the opposite side ail the advantage that can accrue to them from
this last set of affidavits.

Tuesday, November 20, 1877..
The Conference met.

The closing argument delivered on behalf. of Her Majesty's Government, was resumed
:by Mr. Thomson as follows:-

When I left off last evening, may your Excellency and your Honours please, I had
not the book in whieh the decision of the Queen v. Keyn is reported. I have that book
now, and, as I supposed, I find that my learned friend, Mr. Dana, was in error in intimating
that the Common Law lawyers in that case were entirely afloat.. I thought, from my
recollection of the case, that the Judges who decided it were .all.Common Law lawyers,
as I said yesterday, except Sir 'Robert Phillimore, a. Judge of the High Court -of
Admiralty. I hold in my hand a report of the case, and I find that my.recollection of it
was accurate.

Mr. Dana, also, in bis remarks, referred to the decision of the Judicial Committee of
the Privy Council, given in the case of the Direct United States' Cable Company v. the
~Anglo-American Telegraph Company. It is reported in Law Reports, Second Appeal
Cases, 394. It was an appeal frorm the Supreme Court of Newfoundland to the highest
Appellate Court in the realm on matters either connected with the Admiralty jurisdiction
of England, or with Colonial matters. This Court· is composed of the Lord Chancellor
for the time being, and of ail ex-Chancellors, and there may be a nuinber of them-and of
several paid Judges, and.quite a number of other eminent men besides-all or nearly ail of
them great lawyers. The judgment in this case was delivered by one of the ablest men on
the English Bench. I mean Lord Blackburn, who was transferred from the Common
Law Bench to the House of Lords, under a new Act which authorizes Peers -to be created
for life.

Mr. Dana appeared to think that Lord Blackburn, in delivering this judgment, merely
spoke for himself; but this was not simply his own judgment, it was also the judgment of
the other Judges who were associated* with him. He simply pronounced. it, that is ail;
and be .undoubtedly wrote it, but ail the Judges agreed with him. He -said-I..cite from
page 421:-
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" There was a Convention made in 1818 between the United States and Great Britain relating to
the fisheries of Labrador, Newfoundland, and Ris Majesty's possessions in North America, by which it was
agreed that the fishermen of the United States should have the right to fisi on part of the coasts (not
including the part of the Island of Newfoundland on which Conception Bay lies)."

I may mention here that the simple question at issue was whether Conception Bay
was a British bay, and I think that it is twenty or thirty miles wide at the mouth.

"I And should not enter any 'bays' in any part of the coast except for the purpose of shelter and
repairing and puxchasing wood and obtaining water, and for no other purposes whatever. It seems
impossible to doubt that this Convention applied to all bays, whether large or smal, on that coast, and
consequently to Conception Bay. It is true that the Convention would only bind the two nations who
were parties to it, and consequently that, though a strong assertion of ownership on the part of Great
Britain, acquiesced in by so powerful a state as the United States, the Convention, though weighty, is
not decisive. But the Act already referred to, 59 Geo. III, cap. 38, though passed chiefly for the
purpose of giving effect to the Convention of 1818, goes further. It enacts not merely that subjects
of the United States shall observe the restrictions agreed on by the Convention, but that persons
not being natural-born subjects of the King of Great Britain, shall observe them under penalties."

Now, I think in regard to this case that if my learned friend bad really taken
time to read and consider this decision he would have seen that it goes further than he
supposes.

Mr. Dana.-I did read it.
Mr. Thomson.-Then you are labouring under a misconception in reference to its

scope.
Before I pass to Judge Foster's argument-and in point of fact this is part of bis

argument-I want to call your attention to a complaint that was made-it struck me,
very unnecessarily-by the Counsel of the United States with reference to a law of 1836,
contained in the Statute Book of Nova Scotia, which law shifts the burden of proof from
the Crown to the claimant of any vessel seized. At first sight it appeared to be unfair, but
I believe that the revenue laws of every country-certainly the revenue laws of England
from time immemorial-have contained that clause, and I think that the same is true of
the revenue laws of the United States, as I will have the honour of pointing out hereafter.
These laws in effect enact simply this : that with regard to any seizure made by a public
officer in his public capacity, the burden of proof must lie on the claimant, and you must
recollect that this provision applies not only to the seizure of a vessel, but also to the
seizure of any goods liable to forfeiture and condemnation. The law enacts that when the
claimant comes into Court, he shall be compelled to prove that al that may have been
done has been done legally. Well, that is fair enough, is it not? for within his cogni.
zance lie all the facts of the case. He knows whether everything bas been fairly done,
and whether he has honestly paid the duties; and he knows-if we take, for instance, the
case of a vessel which bas entered the limits here-very well for what purpose she
entered, and fie can prove it. He knows that under this Convention fishing vessels ean
enter for certain purposes British waters ; that is to say, for the purpose of getting wood
and water, for the purpose of repairs, for shelter in case of stress of weather, and for no other
purpose whatever. He knows that, and he can show therefore that although bis vessel
was seized within the limits, he was really in there for no other purposes than those
prescribed by the Convention of 1818. Thus there was no great injustice put upon him.
Besides this all public officers, while acting in the discharge of their duties, are supposed
to have no private interests involved, and it would be very hard to subject them to the
annoyance of actions, if even primdfacie grounds are shown for acting as they did ; the
law, therefore, declares that no action shall lie under such circumstances, and even if it
turns out that the seizure was strictly speaking illegal, nevertheless, if the Judge certifies
that there was reasonable and probable cause for the seizure being made, the plaintiff shall
not recover costs. There is nothing unfair in that, is there ?

Mr. Dana.-It is adso prohibited to sue.
Mr. 7honson.-Well, they may be virtually prohibited from suing at all, but I do not

think that ·the Act says so. I am, however, quite villing to admit that this clause is just
as bad as a clause prohibiting from suing at al], because as the party cannot recover
damages or costs on such certificate being given, it practically prevents him from suing
at all. I am quite satisfied, however, that he could not get the question before a Court,
unless he had the right to sue.

Mr. Dana.-I believe that you are right about that. This is decided by the Court of
First Instance. The Court tries the question of seizure and gives the certificate.

Mr. Thomson.-That is it, and it certainly practically prevents suing at all; otherwise
a person acting in the discharge of his duty would not be for a moment, safe from



annoyance. The moment the Judge grants a certificate statipg tbat there was reasonable
and probable cause for the seizure, no suit can be further maintained.

Mr. Foster.-Where there is probable cause for seizure, he cannot bring any action
to recover any costs, nor any damages. What i would like to call your attention to is
this: I think that you will be unable to find any Statute of Great Britain or of the United
States where this seizure by an executive officer is made prima facie evidence of the
liability to forfeiture.

Mr. Thomson.-.Well, we will see about that before I get through.
Mr. Dan'a.-The owner is not a party to that suite in which such certificate is given.
Mr. Thomson.--It is a proceeding in rem and the owner is clearly a party to it. I

may explain to your Excellency and Honours who are not lawyers, that the proceeding
in rem is one directly against the property and not against the person of the owner. He
gets formal notice of the libel filed by the serving officer, and has the right to appear
and defend. If he does not, his property will probably be condemned. I say, therefore,
that it is idle to assert that lie is no party to the suit. Should he. elect to bring a suit
against the seizing officer he is, of course, the party plaintiff.

Mr. Dana and Mr. Foster have both pointed to the bond for costs required to be
given by a claimant of property seized, and characterizes the law requiring it to be given
as oppressive and unjust. Let us see why this bond is required.

The proceeding .in rem, as I.have already stated, is not against the owner of the
goods personally, but against his property. If lie chooses to contest the legality of the
seizure by resisting a condemnation, he ought to be made liable for costs in case of failure.
But he cannot be made so liable unless he gives his bond to that effect. Where is the
oppression or the injustice of this rule ? Without it the Government would be forced to
contest at its own expense every seiznre made by its officers.

I am surprised at this objection to our law being raised by legal men, and your
Excellency and your Honours will no doubt be surprised 'when I assure you that the law
of the United States on this subject is similar to our own, as I shall proceed to show, to
the entire satisfaction, or dissatisfaction, of my learned friends on the other side.

I will now read from the Revised Statutes of the United States at page 171,
section 909

" In suits of information brought where any seizure is made pursuant to any Act providing for or
regulating the collection of duties on imports or tonnage, if the property is claimed by any person, the
burden of proof shall lie upon such claimant."

Here is the United States' Statute;·and I am surprised, I must confess, at United
States' lawyers making any charge against British legislation when their legislation on the
same subject is in no wise different. The clause thus concludes:-

"Provided that probable cause is shown for such prosecution, to be judged of by the Court."

There is no difference whatever between our law and theirs on this subject.
Then again on page 182 of the same volume, section 970, it says this:-

"cWhen in any prosecution commenced on account of the seizure of anLy vessel,goods, wares, or
merchandize, made by any collector or other officer under any Act of Congress authorizing such seizure,
judgment is rendered for the claimant, but if it appears to the Court that there was reasonable cause
of seizure the Court shall cause a proper certificate thereof to be entered, and the claimant shall not
in such case be entitled to costs, nor shall the person who made the seizure, nor the prosecutor, b
liable to suit or judgment on account of such suit or prosecution; provided, that the vessel, goods,
wares, or merchandize be, after judgment, forthwith returned to such claimant or bis agent."

This clearly proves what is donelin case the seizing officer is in the wrong, and when
consequently the property seized has to be restored, and if that enactment is not on all
fours with ours I do not know what is.

Mr. Foster.-There is no such provision for the return of the property in your Act.
Mr. 7 omson.-I arn really surprised at Judge Fo3ter saying so. What is the result

of a proceeding in rem ? Can there be any doubt about it at all ? It must result in a
judgment one way or the other. There are only two judgments possible in a proceeding
in reli; judgment of condemnation, or judgment of acquittal, which restores the property
at once; while it is transferred to the Government in case of condemnation. I have not
time to look for the matter in this immense volume, but I have bere another book which
shows that a boud must be given in these cases in the United States as well as here. I
think that the United States look after their interests about as well as any other nation :
and I believe that in the volume which I now hold in my hand it will be found that a bond
las .to be given. . This volume contains the Customs Regulations of 1874, and epitomes
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of the different Acts as I presume 'for the guidance of the Customs officers. -In Article
842, page 397, it says that "seizures may be made by any private person, but at the
peril of responsibility in damages in case the seizure is not adopted by the Government."
Well, this is a most ektraordinary law, and it altogether eclipses the English or our law on
the subject.

In case the act is adopted by the Government such person is secure from action, or,
in other words, any American citizen who chooses to make a raid against·any person who
bas committed any infraction of the Customs or other laws of the country, can do so, and
the làtter cannôt bring an action against him if the Gorernment chooses to adopt bis case.
It is further stated on page 398

« rom that danger officers of Customs are protected by law in al cases where reasonable cause of
seizure shal appear.

"It is immaterial who makes the seizure, or whether it was irregularly made or not, if the
adjudication is for a sufficient cause.»

On page 402, Article 859, it is stated, and there is cited in the margin an Act.of
July 18, 1866 ; so you see that this " inhospitable legislation ' is of very recent date :-

«Any person claiming the property so seized, or any part thereof, may within the tinie specified
file with the collector a claim, stating bis or lier interest in the articles seized, and deposit with such
collector or other officer a bond to the United States in the penal sun of 250 dollars with two
sureties, to be approved by such collector, conditioned that in case of the condemnnation of the
articles so claimed, the obligors shall pay all the costs and expenses of the proceedings to obtain such
condemnation.'

And Article 860 says:-

"But if no such claini shall be ffled nor bond given. within the :time apecified, such collector
shall give not less than fifteen days' notice of sale of the property so seized by publication in the
manner before-mentioned, and at. the time and place specitied in such notice, he shal sell at public
auction the property so seized, but may adjourn such sale from time to time for a period not exceeding
thirty days in ail."

Now I think that I bave conclusively shown for the benefit of ny- learned friends
opposite that had they looked at the "idhospitable laws " of their own country, they would
have hesitated before making the attack which has been directed against ours. I said last
night that it would be my duty to point out to you some extraordinary discrepancies which
are to be found between the two sets of affidavits which have been filed by the United
States ; and the pledge which I then gave I shall now proceed to redeem. I shall be glad
indeed-I say it in all sincerity-if my learned friends opposite can, as .I am pointing out
these discrepancies, get up and say that I am mistaken, and show me how they can be
reconciled, for I an desirous of not making one single statement which is not borne out by
the facts. If, therefore, the learned Agent of the United States, or either of the learned
counsel who are associated with him, can say that I am wrong, before I get through, I
shall ùe quite willing to permit them to interrupt me and point out my error; I will then
at once withdraw my statements and apologize, if necessary, for having made them; but
at present I cannot s ec how they can be explained mt all.

In order that I may be understood on this point, I think that it would be advisable that
your Excellency and your *Honours should 'have before you; the two statements,
Appendix (M) and Appendix (O). Appendix (M) contains the set of.affidavits which 3was
first filed bv the United States, and Appendix (0) contains thé later body of affidavits
which they filed in this case.

In Appendix (O) you will find-towards the middle of the book-a set of
statements, which purport to have been. taken from the books of.Gloucester firms, they
were produced by Mr. Babson, and filed by Mr. Foster, on October 24th, .1877.

Now, I take the finished statement made by David Low and Company,suand: this
David Low is the Major Low who made such a pleasant figure before.the.Commission.

Mr. Foster.-He is an entirelv diffèrent person, Mr. Thomson.
Mr. Thomson.-Are you sure about that ? I think not.
Now, if you look at page 110, Appendix (M), you will find·affidavit No. 70, made

by the firm of David Low and Company. They state that the number..of trips -made
to the Bay of St. Lawrence in 1872 was five; and that the number of barrels of mackerel
taken was 1,250. In 1873, they say that there were five trips made, and that the number
of barrels of mackerel caught was 750. In 1874, they swear that two trips were.made,
and that 440 barrels werc taken. In 1875, they say only one trip was made,.and 200
barrels caught, while in 1876, no trip was Made at all.

Now, let me turn your attention to the statements filed .concerning the, years
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1872, 1873,..and .1874, for .this firni in the second set. of affidavits contained in
Appendix (O). *What do they here say for 1872 ? David Low and Company have been
pleased to declare hère- that in 1872 they had .threc vessels in the. bay, and took 460
barrels of mackerel. .In 1873 they had eight vessels which took 1,944 barrels. In 1874,
foui vessels, which took 1,328 barrels. In- 1875 one vessel, which took 205 barrels;
showing a discrepancy between the two affidavits of 1,297 barrels. I regret to say that
this is no solitary instance, as you will see if you will kindly follow me while;I state the
result of these conflicting depositions.

I objected, as your Excellency and your Honours recollect, at the very outset on behalf
of Her Majesty's. Government, against the. system of putting in affidavits at all.· I
have no faith in them-no, not the slightest. I wanted the matter to be tried by living
witnesses, who should go on the stand there, tell their. story and be cross-examined;
and then if they came out of the ordeal of cross-examination untouched and unscathed,
their evidence would be entitled to weight; but these deponents can sit down and make up
what statements they like, they baye not to submit to any cross-examination. No eye
can see what they are about.except the eve of the Almighty.

Now, I have shown by the figures which . appear in the affidavit No. 70, and the
statement in Appendix (O), .that a discrepancy of 1,297 barrels exists between these
statements, the latter of which was filed- by Mr. Foster in October last, only last month ;
and I .say that these figures cannot be reconciled in any way-or, at least, if this can be
done, I.will be very glad.to hear it.

Mr. Foster.-You know al that is to be said a& ¶ that is this, the last statement
is.more favourable to. you than. the first one, and it was prepared with great care.

Mr. Thomson.-It is ,an extraordinary fact that both of these statements were
produced from the books of David Low and Company, and I. can only, say. that when
persons file two statements, one of which is diametrically opposed to the other, that it is
very little to the credit of the person who filed them to say that the last statement is more
favourable to the persons they were intended.to injure th.an thefirst.

Mr. Trescot.-There was no intention to injure.
Mr. Thomson.-If a statement was put forward with a view of making a correction

it would be another matter, but this is not the case, and the next one to which I.will call
your attention is to be found in lettër L, Appendi .(O), affidavit No. 75, both made by
same parties,.which says that the number of trips which were made by the vessels of
John F. Wonson and Company in the Bay of St. Lawrence, in 1872, was three,. in which
trips they got 500 barrels, while in this statement in .Appendix (0) they say that in 1872
they took in the Bay of St. Lawrence 475 barrels, showing a discrepancy of 25 barrels.
You may say this is a small number, but recollect, it is said that these two statements
were taken from the books of the firm; and these are the books which we were asked to
go to Gloucester and examine, and this matter I beg to call to the attention of your
.Excellency and your Honours.

In 1873, they say, in this affidavit, that two trips were made, and 450 barrels of
mackerel taken, while in this statement, Appendix (O), they. say that in 1873, four trips

<were made, and 980 barrels taken.
In 1874, according to affidavit No. 75, they say that 510 barrels of mackerel were

taken in two trips, and in this statement, Appendix.(O),.they say that three.trips were made,
-and 620 barrels:.taken.

In 1875, they say, in the affidavit No. 75, that one trip was made, and .120 barrels
.taken ; and, in 1875, according.to the.statement contained in Appendix (O), two trips were
made with a.catch of .203 barrels; or, in other words, there exists a discrepancy of 698
barrels between these two statements. One or the other of them must.be.untrue.

,.Mr. Foster.-That.gives the same result; the latter statement -as more carefully
prepared, and is more·favourable to you than the former.

Mr. Thomson.-You will find that some of these statements are just the -other way,
so.that.argument will not help you. My object is not to show which set of affidavits is
more adverse or more favourable to the United States, or which is more favourable to
Canada or England, but it is to show that these statements cannot be relied upon. They
have been put in.here for a purpose, but what that purpose is, of course I do not know.

I will now pass on and examine the next statement to which 1 propose to cali your
attention. Ifyou look at the statenient which appears on the next page of Appendix (O),
and the còrresponding affidavit, which is No. 54, you will see that it is stated in the låtter
that, over the signature of Samuel H askell, that in 1S72. four trips were made into the
Bay of St. Lawrence, and 1,100 barrels of mackerel taken; while, in the statement
contained in Appendix (O), it is represented that they got none at all in the Bay of St.
Lawrence.



354,

This is an instance where the idea which Mr. Foster has mentioned is reversed.
In 1873, it is stated in the affidavit No. 54, that two trips were made and 420 barrels

of mackerel taken; and, in 1873, they are pleased to say in the statément, Appendix (O),
that four trips were made in the bay, and 672 barrels taken. Here the catch of 672
barrels is admitted, while in the other affidavit that catch is represented as having been 420
barrels.

In 1874, they say in affidavit No. 54 that they took 383 barrels in the Bay of St.
Lawrence, while they admit in the last statement, Appendix (O), that the catch in the bay
that year.was 720 barrels, taken in two trips. In 1875, they say none were taken, and in
1876 also none. Now there is a discrepancy of 911 barrels between these two statements,
which are utterly irreconcilable.

If you will now pass over to Appendix (O), letter R, to the statement of Dennis and
Ayer-the corresponding affidavit is No. 59-you will find that Dennis and Ayer say that
"since the Washington Treaty, so called, has been in effect, our vessels have been
employed as follows: " since 1871, they state that they made six trips in the Bay of St.
Lawrence, and caught 1,800 barrels of mackerel; while, in 1871, according to this state-
ment, Appendix (O), they took 2,585 barrels of mackerel in the Bay of St. Lawrence. In
1872, they say in this statement, Appendix (O), that the catch in the Bay of St. Lawrence
was 2,287 barrels; in 1873, 2,504 barrels; in 1874, 2,4,55 barrels; in 1875, 116 barrels,
and in 1876, 136 barrels, contrasted vith the catch of 1,800 barrels, according to affidavit
No. 59. If the figures are rightlylgiven, your Honours will see that, for that period, their
catch was 10,0S3 barrels-that ito say, they caught in the Bay of St. Lawrence 10,083
barrels of mackerel according to'this statement, which was filed last October, while they
swear in their affidavit No. 59 that the catch amounted to 1,800 barrels.

Mr. Trescot.-This number was put in for six trips.
Mr. ThOmson.-Oh, no; if you look at the head of the affidavit, you will observe it is

stated that-

" Since the Washbington Treaty, so caled, has been in effect, our vessels have been employed as
follows."

And again, they swear to having made six trips during that time.
Mr. Trescot.-During which they got 1,800 barrels.
Mr. Thomson.-But it turns out that they made a great many more trips during this

period, and caught 10,083 barrels of mackerel.
Mr. Trescot.-They are only credited with having made six trips.
Mr. Thomson.-Then Mr. Trescot wishes your Excellency and your Honours to

understand that, although the heading of this affidavit is that it purports to be a statement
of all the trips made since the Washington Treaty up to the time when the affidavit was
made, it is, in fact, a suppressio veri, and that they only swear to six trips.

Mr. Trescot.-I do not say anything about it. I have not, as yet, had a chance to
look at it.

Mr. Thomson.-A discrepancy, at al events, exists between the number 1,800 barrels
and the number 10,083 barrels, and a difference of 8,283. That is against us this time;
and, moreover. this is a pretty large sum. The first affidavit was entirely against us, as
they say in it that their catch in the bay was only 1,800 barrels.

Mr. Foster.-I have already called your attention to the fact that the last statements
are more correct than the earlier ones.

Mr. Thomson.-What must be the character of these books, when this gentleman
who sends this last statement swears that it was taken from them ? What can b2 the
character of these books, or the character of the men who have made up this statement
from the books,, and sent in such an affidavit as No. 59, from which I have just read. It
is either a gross attempt to deceive the Commission, or else the books are whollyinaccurate
and unreliable.

If your Excellency and your Honours will now look at letter T, to which I call your
attention, you will find the statement of James Tarr and Brothers. The corresponding
affidavit in Appendix (M) is No. 72. It is stated in affidavit No. 72 that the number of
trips made in the Bay of St. Lawrence in 1871 was four, and the catch 1,287 barrels of
mackerel; while, according to this other statement in 1871, they made three trips with a
catch of 1,054 barrels. la 1872 two trips were made according to the affidavit No. 72,
and 888 barrels were taken ; while, in 1872, two trips were made according to this state-
ment, Appendix (O), with a catch of 727 barrels only. In 1873, according to the affidavit,
four trips were made, and 672 barrels were caught; while in 1873, according to this last
statement, the catch of mackerel in the Bay of St. Lawrence was only 660 barrels. In
1874 three trips were made according to affidavit No. 72, with a catch of 1,124 barrels;
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while, in 1874, according to this last statement, they only caught 774 barrels in the Bay of
St. Lawrence, thus cutting down the former statement very materially. In 1875 they say
they got nothing in the Bay of St. Lawrence, and in 1876 they say in the affidavit that
they caught 190 barrels of mackerel ; while, in the statement, Appendix (O), they state that
in 1876 their catch in the bay amounted to 197 barrels. Now these two affidavits cannot
be reconciled ; the discrepancy is too great.

The next one in the list to which ·I will direct your attention is letter U, and the
corresponding affidavit is No. 74, made by Clark and Somes. They say that " since the
Washington Treaty, so called, our vessels have been employed as follows:" and then state
that the number of trips which they made in the Bay of St. Lawrence in 1872 was four,
with a catch of 812 barrels of mackerel; while, in this statement, they declare that, in
1872, they made nine trips to the bay, and got 2,189 barrels-2,189 against what they
are pleased to put down in affidavit No. 74 as 812. They swear, in fact, in the affidavit-
which was sworn to on the 6th July last, that they only caught 812 barrels of mackerel
in the Bay of St. Lawrence in 1872; while, in this affidavit they swear that their catch
during that season in the bay amounted to 2,189 barrels ; the discrepancy is tremendous.

Then in 1873 they say that they made four trips to the bay and took 680 barrels,
while in 1873 they admit in this other statement that they made seven trips and absolutely
got 2,333 barrels. In 1874, they say in affidavit No. 74, they made two trips to the bay
and obtained 300 barrels, while in 1874, according to the statement in Appendix (O), they
made four trips and got 1,407 barrels. In 1875 they say that they got none in the bay,
and in 1876 sixty barrels, while in this other statement they represent that their catch in
the bay in 1876 was fifty-one barrels. Now, the discrepancy between these two state-
ments amounts to 4,128 barrels; and this is the kind of testimony on which the United'
States expects to get an award 1

Mr. Trescot.-It is still in your favour.
Mr. Thomson.-We will now turn to the very next page, letter V, Appendix (0).

The corresponding affidavit is No. 55. Joseph Friend here makes the same statement
which I have already cited, that "since the Washington Treaty, so called, has been in
effect, our vessels have been employed as follows : " and he states that the number of trips
made in the Gulf of St. Lawrence in 1872 was four, and the catch 1,500 barrels of
mackerel, while in 1872 only one trip was made and only 163 barrels taken, according to
the last statement found in Appendix (O). Evidently that was not done with the
intention of helping the British case much. Then we find it stated that in 1873 three
trips were made to the bay, according to affidavit No. 55, and 1,200 barrels taken, while
in 1873, according to this last statement, one trip was made, when only 145 barrels of
mackerel were taken, cutting down everything. .In 1874 they admit by the first affidavit
getting 220 barrels in the bay, while here they admit taking that season 201 barrels. There
is a discrepancy between these two statements of 2,411 barrels-the number represented
in this last statement being so much less than what they admitted in the first affidavit.

While I am upon this subject of these first affidavits, I will call your attention to one
feature which runs through the whole of them, and which may possibly account for the
very extraordinary testimony which has been given on the part of the American Govern.
ment by the American witnesses with reference to the value of our in-shore fisheries. They
swear that these in-shore fisheries are worth nothing. You may recollect that during my
cross-examination of Mr. Pattilo, I asked him the question, What do you mean by saying
that they are worth nothing P I suppose that this is the case because the fish are
uncaught ? and he answered-Yes, that is the reason. In other words, he meant that
swimming fish are of no value; and that was put forward in fact by some of the opposite
counsel, I think, in the course of their argument.

Through all their affidavits this very same doctrine is maintained. I think that there
is not one of them which does not contain the same statement. Select any of them and
you will sée it is stated that the actual value of the fish in the water before they are taken
is nothing. This is placed near the bottom of the statement; and it is contained in
every one of those affidavits. It is declared-" the actual value of the fish in the water
before they are taken is nothing," and " the actual value of the mackerel in the water before
they are taken is ditto."

We will now look over, if the Commission pleases, to B.B., the statement of Leonard
Walen, the corresponding affidavit is No. 66. I do not mean to say that I have noticed
all the discrepancies which are contained in these affidavits, I do not think that I have
done so, as we have not had the time to examine them with sufficient attention. Leonard
Walen, in his affidavit, No. 66, states that the number of trips made to the Bay of
St. Lawrence in 1872 was two, and in 1873 one; and that on the trips made during these
two seasons-1872 and 1873-he took 900 barrels of mackerel. Now on looking at his



89

statement which is filed here in Appendix (O), I find that f&r 1872 and; 1873 he
absolutely swears that no trips were made to the bay during these two seasons, and that
no mackerel were caught therie at ail by him. How do you think that this gentleman
would figure if he was brought up here and put to the test of cross-exaraination on that
stand?

Taking the next statement, C.C., the statement of William:S. Wonson-the corre.
sponding affidavit is 64. He states that the firm of-Wonson and Conipany " since the
Washington Treaty, so called, bas been in'effect, have employed their vessels as follows."

In 1872 they made two trips to the bay and caught 350 barrels of mackerel according
to affidavit No. 64, while in 1872, according to this last statement, not a single trip was
made to the bay by any of their vessels, as you see. In 1873, they say that two trips
were made, when they got 400 barirels ; while in 1873, according to the last statement,
they caught in the Bay of St. Lawrence 923 barrels. In 1874,. according to affidavit
No. 64, 325 barrels, and according to Appendix (O), 885 barrels. In 1875 they swear
in their first affidavit they made two trips to the bay, and got 300 barrels ; and in 1875,
they declare in this last statement, that they made but one trip and caught 156 barrels.
In 1876 they made one trip to the bay, as they swear in their first affidavit, and caught
150 barrels of mackerel, while in this last statement they say that they got none at all in
the bay in 1876.

I think I might.go on if I chose, but it seeins to be running themi alùîst to the death
to follow up this subject. These .- e affidavits obtained from persons whom they took
care not to bring bere to be exarmineil.

There is an t hei mafter f. which I wish to call your attention, in donnection, with
tîlëse affidavi's, to show 1ho*v pecüliaily they have been prèpai'd. 1 do-not at ail seek to
quarrel with the decision which was given by this ComniissinÉ soin'e time: in Septembe.
last, by which you exclude from the consideratiöü: öf the: Côur- thd question of the value
ôf the privilege whicli thé Aniericns- enjoyed;.öf b^uyin5 bait arid ice; and of tra-ssipping
cargoes. It was contefided with greàt force by my learned friënds on the other side that
those privileges did not fall withiii- thé pràvisiobs of this Treaty; and I contended on
behalf of. Her Majesty's Governmeiit, that at ail events in the view of that Governmèùt
they did fall within the proisions öf this Treaty; but of course if the American Govern-
ment put a différent constricti'oi upeü it, and acëpted the exèrcise of these rights at
merely our wili and pleasure, I thoúght that the cobsequentes would be worse to therh
than to us. Your Excèllency and yoür Honours adopted the view of the American
Governmeht on this point and rùled that those privileges did not fall withii the·province
of this Treaty. As a matter of interest, now, perhaps, only historie because I do not ask
you to reverse your decision on: that subject I wish to call your attention to the fact
that the United States at one tim*e held a very different opinion from that which was here
put forward by iy learnéd friend Judge Foster, add his able coadjutors. If you 1ook at
question No. 29 in all these affidavits, you will observe a peculiar fact--a great nutnber
of these aflidavits are prepared by qiuéstion and answer, and they were.taken a number of
years ago, for some of thém are dated às far back as 1873 and 1872, and possibly
previously.

Mr. Foster.-Those were taken in réply to a series of questions propounded by the
Treasury Department.

Mr. Tkoson.--Now, tfïé Treasury Departinent is a governmental department of the
United States; and this 4uestion No. 29 is repeated in 'eadh affidavit. Wherever ii these
affidavits ycö find that number, yon fmd the same questlonalthough you will find-divers
answers given to it. The question is as follows :

"Do Americanfishermen gain, under the Treaty of Washington, any valuable rig ts of landing to
dry nets and cure fish, or to repack them, or. to: transship cargoes which .were not theirs béfore ? if so,
what are those rights, and what do you estinate them to be worth aniiuùly 1 i'the aggregate?"

And the answer of this piriculi- witness in the first affidavit'is:-

" I do rt krow liow valuable·the privilege granted-bytlie Treaty of Washington may prove."

That is th'e quëstion which is put throughout,,and I say that this is the best eidence
you can have in -sùýport of the view that the United Stateseéâtertained at the time when
these questions were franed ; a veiry different opinion fron that which-they entertain now
with reference to the privilëges which they obtained under this Treaty.

I made in an earlier portion of my address some remarks with respect to the little
value thiat is té be attached to affidavits as a rule; 'and I think that I have exemplified the
validity of imy ëontention tolerably well.



Let me now turn your attention to two American affidavits, numbered 18 and 19
(Appendix M.) Look at question 11 in No. 18. It is as follows

"Q. Will thé admission of Canadiau fishermen to our inshore fisheries cause any detriment or
hindrance to the profitable pursuit of these fisheries by our own fishermen; and if so, in what manner,
and to what extent annually ?-A. It will probably be a detriment to our markets to the amiount of
200,000,000."

On page 45, No. 19, the saie question is put, and it, with the answer, is as
follows

"Q. Will the admission of Cauadian fishermen to our inshore fisheries cause any detriment or
hindrance to the profitable pursuit of these fisheries by our own fishermen; and if so, in what manner,
and to what'extent annually ?-A. It will. Probably a detriment to our markets to the amount of
200,000,000."

We assumed at first that this answer was probably a- misprint, but on referring ta the
originals which I hold in my hand, I find that this estimate, two hundred millions, is not
only here in black and white, but also that it is not put down in figures, it is set down
in plain legible handwriting ; that such admission will be " probably a detriment ta our
markets to the amount of Two Hundred Millions."

Now, if we only value our fisheries at the saie rate, I presume that they must be
worth, for the twelve years in question, 2,400,000,000. So much at present for these
affidavits.

I will next turn my attention to Judge Foster's argument. The argument of the
counsel opposite upon all the salient points of the. case of necessity had ta be the saine;
though they were clothed in different language, and viewed froôm different stand-points,
they were substantially the saie; and I select Judge Foster's argument, not because these
arguments were not put forward with great force by Mr. Dana and Mr. Trescot, but I
select Judge Foster, simply because he is the accredited Agent of the United States;. and
therefore, in that respect and in that sense, his arguments are entitled, I suppose, ta greater
weight.

I think the first point I will have ta call attention ta is on page 37 of Mr. Foster's
affidavit, in which he says:

Mr. Foster.-You speak of my affidavit ; I did not make any affidavit.
Mr. Thomson.-I intended ta say Mr. Foster's speech. I should be very sorry ta

suppose Mr. Foster would make an affidavit such as this. it is an admirable argument on
behalf of a very bad cause, but I don't think h3 would like to swear to it. · Mr. Foster
stated, in speaking of the affidavit of the British witnesses from Prince Edward Island, that
they had been made on the assumption that the three-mile line was a line outside a line
drawn from East 'oint ta North Cape. Now, there is no evidence of that. There is no
evidence that the Bend of Prince Edward Island was ever claimed ta be a bay fromn East
Point ta North Cape.

Mr. Foster.--Yes, there was.
Mr. Thomson.-At all events you can .find in no official correspondence any such

view, and I do not, as Counsel for Her Majesty's Government, present any such view now.
I refer ta this matter because, based on that theory, Mr. Foster made what I think was
an unfair charge against the Prince Edward Island affidavits. He says in his speech, page
37: " The affidavits froM Priice Edward lsland vere drawn upon the theory that that is
the rule, and in two or three of these I find it expressly stated, ' that all the mackerel were
caught within the three-mile line, that is to say, within a line three miles from a straiglit
line drawn from East Point ta North Cape.'"

But there were ouly two affidavits that could by any possible construction be made
ta bear such a meaning.

Mr. Foster.-Look at McLean's affidavit, page 42.
Mr. Thomson.-Yes, you referred ta him by name. Now let me see what he says,

although even if one of them did make his affidavit upon that assumption it would not be a
very important matter.

Mr. Foster.-My argument was that they were all made in answer ta the saie series
of questions, and the only. possible interpretation of those questions is that such was the
view entertained.

Mr. Thomson.--These affidavits were drawn up in answer ta io questions whatever.
There were no questions put ta these people. They were substantive affidavits, drawn up
not by one man or by one hand.

Mr. Foster.-Compare them, and you will see that every man answers in the same
paragraph of the affidavit ta the same question.

[280] 3 G
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Mr. Davies.-No, that is not the case.
Mr Foster.-Try them.
Mr. Thomson.-I will try MeNeil. He says, in section 4 of his affidavit :-

"4. That the fish are nearly all cauglit close to the shore, the best fisling ground being about
one and one-lif miles fiom the shore; in October the boats sometimes go off more than three miles
fromahmd. Fully two-thUirds of the mackerel arc cauglit vithin threc miles fromt the shore, and al are
caught within whbat is known as the three-milo limit, that is within a line drawn betwecn two points
taken three miles off the North Cape and East Point of this island."

He draws the distinction at once. He says two-thirds were caught vithin three miles of
the coast, that is, following the contour of the shore ; but if you are going to draw a line
from point to point, and take the threc-mile line as a ine outside of that, then they were
all caught within that line. But you see that, for the purpose of our case, the fact that
two-thirds were caught within three miles of the contour of the coast, is all that is
necessary. There were only two affidavits, I think, that had any allusion of this kind.

Mr. Fostcr.-See McLeod's affidavits, page 218.
Mr. Thonmson.-In the 6th section of McLeod's affidavit ho says:-

"6. Tiat nine-tenths of our nackerel are caught within one and one-half miles from the shore,
and I may say the whole of them are caught within three miles of the shore. There may be an odd
catch of mackerel got more that three miles froin shore, but that does not often happen. The greater
part of the codfish caught by hand-line are caight at from two to five miles from the shore, and all
the codfish caught by the trawl or set-lines are caught within three miles fromu the shore. There are
no mackerel or codfish at al caught by the boats outside of the thrce-mile linit-that is, outside of a
line drawn fromi points three miles off the headlands; while the herring are all caught close inshore,
within two miles of the shtore."

There is nothing in that. It has been very honestly put by the witness. He says
nine-tenths of the fish were caught within three miles of the shore.

It is a pure assumption on the part of Judge Foster that this line lie refers to is a
line drawn from the headland formed by East Point to the headland formed by North
Cape.

Mr. Foster.-What other headlands are there?
Mr Thomson.-There are headlands formed by the indentations along the coast; and

he refers to them. It will be found, as I have stated, that the witnesses referred to draw a
clear distinction. They say that two-thirds or nine-tenths of the fish, as the case may.be,
are caught within three miles of the shore, but that, if you draw a line three miles outside
of the line from North Cape to East Point, they are all caught within such a line.

At page 39 Judge Foster introduces the inshore fishery question in this way
"'We come then to the inshore fishing. Wh at is that? lu the first place there has been

some attempt to show inshore halibut-fishing in the neighbourhood of Cape Sable. It is very slight.
it is contradicted by all our witnesses."

I take leave to join issue with him on that statement, and I call attention to page 439
of the British testimony, where ho will sec what the evidence is. I ami obliged to call the
attention of the Commission to this, because Mr. Foster treated it as a matter of .ourse, as
he did the case of Newfoundland. On page 439 William B. Smith, of Cape Sable Island,
is asked and answers as follows

"Q. With regard to halibut-fishing-is there any halibut-fishing carried on near Cape Sable Island?
--A. Not by British people. The Americans fish there.

"Q. Every year ?-A. Every year regularly.
"Q. What is the number of the fleet Nwhich come there to fish for halibut ?-A. I have secn as higli

as nine sail at one time. I should suppose there vas from forty to sixty sail.
" Q. Are the vessels cod-fishers at other times of the year ?-A. I think they are. During

the latter part of May and June they fish for halibut; then they fish for cod until October, and theu
for nalibut.

"Q. In the spring and fal they fish for halibut, and in the sumimer for cod ?-A. Yes.
"Q. Where de you live ?-A. On Cape Sable Islaud.
«Q. Can you see tie fleet fishing for halibut ?-A. Yes.
"Q. Are they right 'within sight from your door ?-A. Yes. I can counit the men on deck with

an ordiuary glass. I counted at onc time nine sail at anchor fishing there."

At page 440 ho is asked, just at the top of the page

"Q. How 'far from the shore are thos3 halibut caught ?-.A. Froi one mile to two and a-half or
three miles perhaps off.

"Q. They are caught inshore ?-A. Near my place they fish within one mile and a-half of the
shore in eighteen fathoms water."
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Now here is the evidence .of a credible .witness, a very respectable man, whose
testimony was not shaken in the least by cross-exaimination-.

Cunningham gave.evidence, which will be found on page 407, to the saine effect.
Mr. Poster.-Have you got through with these gentlemen?
Mr. Thomson.-Yes, except that I am going to show low you attempted to answer

the whole of that testimony.
MVr. Foster.-Shall you not want an observation upon the one you have referred to?

It is this: If you follow the testimony through you vill see that this witness, William B.
Smith, testified that there was one spot where there was eighteen fathoms of water, and
that was the spot where they caught the halibut. It turned out that upon the chart that
depth could not be found. . In reply to the question whether he could name ony person
who had caught halibut there within the distance lie Lad named in eighteen fathoms of
water, lie gave us the name of one vessel, the " Sarah C. Pyle," Captain Swett (as it is in
the report), of Gloucester; and being asked if lie is a halibut fisher, he says he thinks
he is.

Mr. Thomson.-When Smith was under cross-examination the question was put to
him whether there was eighteen fathoms of water in the place where the halibut was
caught, and ho said there was. A chart was placed in his hand, and whether lie looked'àt
it or not I do not know, and I do not care. It was said to him by the Counsel for the
United States, " Look at that chart and you will find no such depth as eighteen fathoms.'
He said, "I have known it all my lifetime; I know there are eighteen fathons there."
And while the American case was going on, and while one of the witnesses, who. Lad
been brought for the purpose of contradicting Smith, was on the stand, I, niyself, took the
British Admiralty chart, and on the identical spot which Mr. Smith had referred to I found
eighteen or twenty fathoms of water. I think Mr. Foster must have forgotten this
incident whcn lie interrupted me.

I now turn to the evidence of Cunningham, page 407. The following passage occurs
in his evidence:

" Q. IIow much within threc miles do these vessels which fish -for halibut within that distance
fron the shore com ?--A. I could not say; some, perhaps, fish within one and a-half miles of the
shore. Where I am engaged in prosecuting the fisheries, some of the .Anerican vessels fish within one
and a-half miles, and others within two miles of the shore and so on.

"Q. Are any cod and halibut tÙaken outside of the thrce-mile limit ?-A. Oh, yes! but this is not
so mîuch the case with halibut as with cod.

"Q. Do manmy American fishermen fish there, outside of- thrce muiles from shore ?-A. Undoubtedly:
somo seventy-five American sail do so arouud the shores of the county of Shelburne."

The word "outside " in the last question but one must be a misprint for inside. My
question was: "Do many American fishermen fish there inside of three miles from the
shore ?" And the answer was, undoubtedly, "Some seventy-five American sail do .so
around the shores of the county of Shelburne."

Now I will turn the attention of the Commission to the evidence of Patillo.
Mr. Foster.-Do you understand Cunningham as having left bis testimony that

seventy-five sail of halibut fishermen frequented the shores of the county of Shelburne ?
Mr. Thonson.-No ; American fishermen.
ir. Foster.-He said he could not tell how many fished for halibut.
1r. Ttomson.-I dare say if he had been an untruthful witness lie would have

fixed the number at once.
.I now turn to the evidence of Thomas R. Patillo-not the Patillo of pugnacious

reputation-and I want to refer specially to the remarks of my learned friend in reference
to the evidence of Mr. Patillo, because it is a warning to the Commissioners to scrutinize
the argument of my learned friend very closely. It. is wonderfully ingenious, and unless
you watci it very closely it will possibly mislead you. This is what Mr. Foster said, page
39 of his argument:-

"So much for the inshore hal*but fishery. I -will; however, before leaving it, refer to the state-
ment of one British witness, Thomas R. Patillo, who testified that occasionally halibut may be caught
iushore, as a boy may catch a codfish off the rocks."

.Now lie puts it as if Mr. Patillo had said that occasionally a halibut might be cauglit,
as a boy might catch a codfish off the rocks, but that it was not pursued as a business.
There is just enough truth in his statement to make it a little dangerous. This is the way
the question is put

'<Q. Occasionally a halibut might bc caught inshore, as a boy right catch a codfish off the rocks,
but pursued as a business halibut are caught in thc sca ?-A. Yes, in deep water."

280] .3G 2
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Now, surely this answer is not an assent to the proposition that halibut are m erely
caught occasionally, as " as a boy would catch a cod of the rocks." It is an answer to the
last branch of the question, namely, that the halibut are caught in the sea. The witness
says, "Yes, they are cauglit in deep water." Now, surely it was not fair on the strength
of this answer to quote Patillo as saying that occasionally halibut night be caught " as a
boy would catch a cod off the rocks."

Mr. Foster.-Now, wait a moment. I had previously asked, " To what banks do the
fishermen whom you supply with bait resort ?" and the witness had answered, " They
chiefly go to the Western Banks and to Banquereau, and to our own offshore banks. The
halibut is a deep-water fish, and it is taken in 90 fathoms of «water and upwards." Then
I said, "You don't know of any inshore halibut-fishing done by the Americans which
amounts to anything ?" In answer to which the witness said, "Not inside 90 fathoms of
water." Then I asked, "Do you understand that the halibut-fishing is substantially
everywhere a deep-sea fishery?" to which he answered "Yes." Then I put this question:
"l Occasionally a halibut may be caught inshore as a boy may catch a codfish off the
rocks, but, pursued as a business~, halibut are caught in the sea?" And the witness
answered "Yes."

Mr. Thomson.--No; the witness, honestly enough, says that the halibut-fishery is
usually a deep-sea fisbery ; but the words describing it as merely an occasional thing to
catch one inshore are Mr. Foster's; and the witness does not assent to these words, but to
the statement that balibut are caught in the sea, to 'which he replies "Yes, they are caught
in deep water."

I only refer to this as an illustration of the dangerous power possessed by my learned
friend in the twisting of evidence. " So much," he says in his speech, " for the inshore
halibut-fishery; and that brings me to the inshore cod-fishery, as to vhich I am reminded
of a chapter in an old history of Ireland that was entitled 'On Snakes in Ireland,' and the
whole chapter was, ' There are no snakes in Ireland."'

Now, that is a very amusing way of treating the cod-fishery, but, unfortunately, it is
not j ustified by the facts. If there is no more truth in the statement that there are no
snakes in Ireland than there is in the statement that there is no inshore cod-fishery, I am
very much- afraid that island is overrun with vipers. Now I will show you distinctly that
we have the most conclusive testimony on the subject of the inshore cod-fisheries, and it
is a very singular thing that my learned friend should have dismissed the subject so
summarily as he did. I refer to the evidence of the British witness narned Nicholson,
page 207. Let us see what he says. By the same token,-this is the very man that speaks
of the halibut also. In the cross-examination by Mr. Dana, on page 207, the following
passage occurs

Q. Well, cod are often caught inshore, but would not you say cod was a deep-sea fishery ?-
A. Yes.

"Q. And halibut is the sane ?-A. Yes.
"Q. I believe one witness, a Mr. Vibert, of Perce, in the county of Gaspe, said that the halibut

were altogether caught within the threc-mile limit, -without any exception. Hie says, 'that is I believe
what I have understood froi our fishermen; they have told me that halibut could notbe caught in deep
water.' (Reads from page 110 of the evidence). Should not you say that was a nistaken'sätement ?.--
A. Yes. The Gloucester folks go every winter. In fact they go the whole year round to catch themn.
In the sumamer they get halibut in shallow water, but in the winter they have to fish ii 100 fathoms
of water.

" Q. So they are a 'deep-water fish as a fish, but you can catch them inshore ?-A. They may be
caught inshore.

"Q. Do the Anericais themselves pursue the halibut-fishing except as a deep-sea fishery -
A. Oh, yes. They take them any-where where they can get them.

"Q. Do you think that on this coast the Americans fish for lialibut ?-A. Yes.
"Q. They take thei as they find them, but do they undertake a, a business the fishing for

halibut inshore ?-A. Certainly, the Treaty allows it. They will take thema in our harbours if
they can."

Now, if you look at page 413, the evidence of Mr. Ruggles, you will find somne
evidence upon this point:

"Q. What kind of fish are caught here?-A. Codfish, haddock, hake, pollock, halibut, herring,
and sone mackerel wien they strike our shores,

"Q. Is it an inshore fishery ?-A. With the large proportion of the inhabitants it is an inshore
fishery in small boats.

"Q. Do yon know wrhere Cape Split is ?-A. Yes.
"Q. Now, does this fishery extend up the north coast of the island and off Digby Neck as far as

Cape Split ?-A. Yes. It is quite an extensive fishery up to the. Isle of Haute, and that is well up to
Cape Split.

" Q. From Cape Split it extends all the way to your islaud. Around the shores of the bay, are
there fisheries there ?-A. Yes.



"Q. Around both sides of the bay ?-A. That is Digby Neck side and Clare.
"Q. And down the coast as far as Yarmouth ?-A. Perhaps on the south side of St. Mary's Bay

on the French shore or the township of Clare it is not so extensive.
"Q. It is not so extensively carried on, but is the fisli as good ?-A. I could hardly say it was as

good on the south side, but still there are a number that prosecute the fisheries there. It is increasing
annually. The inhabitants are turning their attention more to the fishery business."

You will recollect that this evidence is wholly uncontradicted, and the same is
true of the testimony of Mr. Payson, on page 399. He is Fishery Overseer for Long
Island and Brier Island, residing at Westport, Digby County, Nova Scotia. His evidence
is as follows :-

" Q. You are Inspector of Fisheries there ?-A. Yes, up to Tiverton and Petit Passage.
"Q. What do you consider to be the value of the fisheries there ?-A. Last year the fishermen

exported about 200,000 dollars' worth of fish.
"Q. What parts of the coast does that include ?-A. The two islands.
"Q. From the two islands which constitute about seven miles of the thirty miles of the Neck on

one side of the bay, the fish exported amounted to 200,000 dollars ?-A. Yes.
"Q. The other portion of the fisbery is as good as yours ?-A. Well, perhaps not quite. They

are not as fully carried out.
"Q. Fish are as plentiful ?-A. There is fishing all along the coast.
"Q. The people on those islands live almost exclusively by fishing ?-A. Pretty mucli altogether.
"Q. For a number of years your district has been frequented by small American schooners ?-

A Yes.
" Q. What kinds of fish do they catch ?-A. They catch the same kinds as we do-cod, halibut,

pollock, and herring.
"Q. They catch their own bait ?-A. The small vessels catch their own bait.
"Q. Besides these small American schooners, your district is frequeuted by. other American

fishing vessels ?-A. A great many other vessels come in mainly for bait, sometimes for ice, and go
ont again.

"Q. How often do they come in for bait ?-A I have known some vessels to come three times in
a season.

"Q. Where do the small American vessels take their fish ?-A. To where they belong, I suppose:
They come from along the coast.down to Mount Desert.

"Q. It is a business that is increasing?-A. Yes.
"Q. Do the American vessels fish there during the season?-A. The small fishing vessels fish

there during the season, and the other vessels come in for bait. There are fisheries at Whale Cove,
and White Cove from one to three miles above Petit Passage, and quite an extensive fishery about
five miles above. The people there .complained of the small American vessels coming there and
interfering with the fishery. I iold thema I could not do anything because the Americans are allowed
the same privileges as we are. I also heard complaints of the Americans- transgressing the law by
Sabbath fishing and throwing gurry overboard. In two cases I issued a warrant, but they got out of
the way and it was not served upon them.

" Q. Why do the American schooners come over to your district, and not fish on their own coast-
A. They said the fishery on their own coast bas failed, and they gave me as a' reason that they thought
it was a good deal due to the trawling practices.

"Q. During how nany years have they been coming there ?-A. Three or four years.
"Q. They gave you that as the reason why they' come to your coast ?-A. I talk to a

great many masters of American vessels. My son keeps an ice-house, and they come there for ice,
and I bave talked with them about the fisheries, and they told me the trawling had, in a measure,
broken up their fishing.

"Q. How far fromn the shore do they catch cod, pollock, and haddock ?-A. From half- a-mile to a
mnile. The large vessels fish mostly outside the three miles, but the small vessels fish on the same
ground as our fishermen. The small vessels fish within half-a-mile or a mile of the shore. They
anchor the vessels in the harbour, and go out in boats to fish; they fish close inshore."

Now, they did not contradict that evidence at all. I do not know what the extent of
coast is from Cape Split to Digby Neck.

Mr. Foster.--What counties does it include?
Mr. Thomson.-Kings, Annapolis, and Digby.
There was an attempt to contradict this evidence by the evidence of Sylvanus Smith,

page 338 of the American testimony. As the Counsel for the United States have not the
privilege of replying, it is only fair that I should cite the pages of the American testimony
that were presented in attempted contradiction of the evidence of our witnesses.

The evidence of Sylvanus Smith is as follows:-
"Q. How near shore to any place have you known of the lalibut being fished ?-A. 150 miles

may be the nearest point.
"'Q. These are banks, but haven't you known it to be done, or attempted near shore ?-A. I have.
"Q. Where have you known them ?-A. On the Labrador coast they bave caught them large near

the shore. I have known them catch them in thirty miles or twenty-five miles, around Cape Sable.
I fished there quite a number of years--around Seal Island and Brown's Bank.

" Q. How near land there did you ever fish ?----A. I have fished in sight of land. I could sec it.



"Q. Did you ever fish within three miles ?-A. No; I don't think anyone dould fish inù there
because it is nót a fishing ground.

" Q. You don't know of anyone ?-A. No."

That is al he could give in the way of contradictions, if I recollect right. On
page 340 this question is put to him:

"Q. You cannot speak of the places where halibut have been caught sinco that time from practical
knowledge ?-A. No.

"Q. Previous to 1864 you were engaged. How many seasous were you engaged catching
halibut ?--A. I think some six or cight.

"Q. When you were then engaged did you go into the Gulf of St. Lawrence at all for balibut ?-
A. Never.

"Q. Are you aware that there is a halibut-fishery around Anticosti?-A. I never was aware
of any.

" Q. Well, the fact that two vessels were seized there while inside trying to catch would be some
evidence that they believed the halibut vere there ?-A. Well, they look for them everywhere.

" Q. Don't you think they nust have had reasonable grounds ?-A. I don't thinki it. They are
in the habit of looldng every-where where they may be.

"Q. Do you stand by the full meaning of your answer that you don't think they had reasonable
grounds for believing the fish to be there ?-A. Well, a man might have reasonable grounds for
believing they were iin. the water anywhere."

Mr. Foster.-Have you the evidence where lie says that one of his vessels ·strayed
into the Gulf of St. Lawrence after halibut ? Look also at Swim's affidavit, page 238:-

G'loucester, October 10, 1877.
"I, Benjamin Swim, of Gloucester, Mass., on oath depose and say, that I was born at Barrington,

Nova Scotia, am twenty-seven years of age, and am' now master of schooner 'Sarah C. Pyle,' of
Gloucester, and have been since April of this year engaged in cod-fishing, during that time
have landed 150,000 lbs. of codfish and about 3,000 Ibs. of halibut, and caught thèm all, both codfish
and halibut, on Western Banks. The nearest to the shore that I have cauglit fish of any kind this
year is at least forty miles.

«BENJAMIN SW IM, .aster of schooner 'Shrah C. Pyle."'

Mr. -Thomson.-This is what Swim says: Mr. Smith gave the name of the "Sarah
C. Pyle," of Gloucester, Captain Swett, as one vessel that had fished near shore in eighteen
fathoms of water.

Mr. Foster.-It is not Sylvanus Smith who speaks of that.
Mr. Thomso.-No; it is William B. Smith. The question is as folldws

"Can you give us the name of any of these vessels that you say have been fishing within that
distance of the shore in eighteen fathoms of water ?-A. I can give the naine of one, the' Sarah C. Pyle,'
Captain Swett, of Gloucester. I supplied him in the summer with 2,800 mrackerel."

But whose affidavit have we.? Not the affidavit of Captain Swett, but of Benjamin
Swim, of Gloucester.

Now there is no word that during the whole of this season he commanded the " Sarah
C. Pyle." This evidence was given a long time ago, while the affidavit which purports .to
be a contradiction is sworn on the 10th October-months after he had given the evidence.

-Captain Swim had the printed evidence, I presume; at all events some person must have
had the printed evidence and communicated to him its purport. IHe must have read the
statement that it was Captain'Sw ett vho commanded her, and that the witness William
B. Smith sold. ber 2,800 mackerel. Now this affidavit is altogether. silent as to Captain
Swett. If it was intended to be a contradiction of the witness's statement, there should
have been a statement that there was no such a person as Captain Swett .n command of
that vessel. Captain Swim does not undertake to .say that he commanded the vessel
during the whole time since April last. He says-" I am, now master," &c.; "have been
since April." .H1e may have sent another man out as captain, and himself remained master
upon the register. It.would be quite consistent witlh anriything that lie lias. stated in his
affidavit.

Mr. Fostcr.-The affidavit is dated the 10th October, 'while the evidence was given
on the 28ti September. So there is not such a great vhile between.

Mr. Thomson.-But it is undoubtedly made for the purpose of contradicting William
B.-Smith, and I .say that it is a most singular circumstance that they produced no affidavit
from Captain Svett.

Mr. Poster.-There is no Captain Swett. Probably the short-hand reporter got the
name wrong.

Mr. Thomson.-If this affidavit was intended as a contradiction, it should have con-
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tained an allegation that there was no Captain Swett, that there was no other * Sarah C.
Pyle," and that this deponent had been ii command of her during the whole titne. Even
had all that been done, there would have been this important question, whether a man
who comes here and subjects himself to cross-examination, and whose evidence.is sub-
stantially unshaken, can be, or ought to be, contradicted by an affidavit made in a chamber
by some interested person behind the back of the person to be affected by it, and absolutely
protected against any hostile cross-examination. I say that any writing produced under
such circumstances to contradict such a witness is not worth the paper it is written on, and
ought not to be. What is the reason he did not come here? If he was intended to con-
tradict our witness, why, in common fairness, didn't hbe either come here or show some
reason that prevented him from attending as a witness in peson? Shoals upon shoals of
witnesses have come here from Gloucester and been examined. What is the reason that
Swim did not come as Smith did and subject himself to cross-examination ? Smith was
not afraid of cross-examination. Why was Swim ? I dismiss his affidavit as no contradic-
tion whatever.

Mr. Foster.-Don't dismiss it until I call attention to the fact that further on in the
cross-examination of Smithli he says he does not know where the " Sarah C. Pyle " caught
her halibut at all, and that all he knows is that he supplied the bait.

Mr. Thomson.-Where is that?
Mr. Foster.-Read right along in Mr. Dana's cross-examination. His statement on

cross-examination is as follows:-

"Q. You have with you a memorandum concerning this vessel to which you sold these mackerel?
-A. Yes.

" Q. What did they do with the mackerel ?-A. They put the fish in ice on board. I do not know
what became of the latter. afterwards.

"Q. What did the vessel do then ?-A. She went out to fish.
" Q. Did you see ber do so ?-A. Yes.
" Q. Did she continue fishing with 2,800 fresh mackerel on board ?-A. The captain took them for

part of bis bait. We did not supply him altogether with bait.
" Q. Did you go on board of her after she left the harbour ?-A. No.
" Q. Do you know -what she caught ?-A. No.
" Q. Whether cod or mackcrel ?-. No.
" Q. It might have been cod ?-A. Yes.
" Q. Why did you say it was halibut ?-A. I said that we supplied him with bait, but :I do not

know that she caught halibut.
" Q. As to those vessels, can you tell with your glass at that distance whether what they haul on

board is halibut or cod ?-A. I do not know what they catch, but they say that they come thére to fish
for halibut. I frequently converse with them."

Mr. Thomson.-He says this Captain Swett is a neighbour of his, that the "·Sarah

C. Pyle," of which Captain Swett was master, fished foi halibut, that he supplied him with
2,800 mackerel, that she went out to fish, and in answer to the question why he said it
was halibut she caught, he says, we supplied lier with bait; and in answer 'to the next
question, he says he does not know what they catch, büt that thëy say they come there to
fish for halibut. Captain Swett told Mr. Smith thàt ho came there to fish for halib-ut, and
Smith believed his word, and I say that his évidence stands entirely unconitfadiâted ; an'd
in view of what I have seen of bis evidence, I shall dismiss the affidavit of Swim as being
entirely irrelevant, and having no bearing whatever upon -the niatter.

But there is another man that was brought forwa-d to contradict Mr.Sinith.. Con-
fronted with the maps, and shown thatthe soundings were there that he liad undértaken
to say were not there,.he was obliged to admit that he had not been there foreéleven'years,
while Mr. Smith had given evidence referring to a period within a couple of years.

There is another witness that they~put forward to dontiadict Hopkins' testimony. On
page 417 of the British évidence, Hopkins testifies as follows:

" Q. Are :you aware that halibut is taken inshore by boats, as well as cod and -pollock ?-4. By
our boats ? Yes, it is taken inshore.

" Q. I think you said you had heard of Americans coming in within three miles, but you'did not
know ?-A. I do not know. Mr. Cunningham will know more than I do. It is a little asidé fröin
where my business takes me. I have understood that they have been in a ood=deal aroun'd St. John
Island,just west of where I an.

" Q. That is within three miles ?-A. Close in."

In this connection I will turn your attention to the evidence! of.JosephiCoutoure,
page 280. He says:-

"Q. 1 am 42 years of age. I live at Cape Despäir, in' the county of Gaspe. I.din afisherman,
and at present emnploy men in the fishing business, This fsheiy'is 'crrid on:along the' doït, fromn neue



-to three miles from shore, and also on Miscou Bank. The Americans fish there. I have seen as many
as forty sailfishing there at a time."

Mr. Foster.--That was in 1857?
Mr. Thomson.-Yes; I want to show that the fish were there. The whole evidence

shows that the codfish do not fall off.
Now on- page 293 we have the evidence of Louis Roy, of Cape Chatte, Gaspe, fish

merchant, formerly fisherman. His evidence is this

"Q. Is the cod as abundant now as it was thirty or forty years ago ? Do you get as much 2-A.
Oh, yes, as much as thirty or forty years ago. I am sure of it."

I will not read, but simply refer to, the evidence of James Horton, James Jessop,'and
the Hon. Thomas Savage, which is all to the same effect as to this question of the
cod-fishery, and therefore I submit that this was not a part of our Case to be summnarily
dismissed upon the principle that there are no snakes in Ireland.

~Now I pass from the cod-fishery to the question of bait.
Upon that subject I want to be distinctly understood. I will just refer you in general

terms to the question. Under the decision of this Commission the bait vhich .the
Americans, who come into our harbours, purchase cannot be taken into consideration. The
point, therefore, that I have to make in view of that decision is this, that so far as the
evidence shows that the Americans have gone in for the years that are passed, and have
themselves fished for bait or employed others to fish for it, that must be taken into con-
sideration, upon the principle that the man who employs another to fish for him in point
of law fishes himself. I presume that will not be disputed. In reference to the years that
are to come, the proposition that I submit is this:-That this Commission having decided
that under the Treaty of Washington the privileges of buying bait and ice and of trans-
shipping cargoes, are not given by that Treaty. American vessels have no right to exercise
then, and if they do so, they are liable to forfeiture, under the Convention of 1818.
Therefore, as regards these rights, we go back to that Convention, and American vessels
exercise them at their peril. In reference, therefore, to the future of this Treaty, American
fishermen must be presurned to bow to your decision and obey the law. That being so,
what will they do? They must get bait; they cannot do without it ; and they will there-
fore have to fish for it themselves. In any case, you must assume that they will get
whatever bait they require froin our shores during the next eight years, according to law,
either by fishing themselves or going and hiring persons to fish for them, which, under the
Treaty, they undoubtedly have a right to do.

Then arises the question, is this bait absolutely necessary for them or not ? Now
the whole evidence shows that without the bait they cannot prosecute the fisheries at
ail. Even their own cod-fisheries it is really impossible for them to carry on, unless
they get our bait. That this must be thoroughly understood by American fishermen, is
indicated by the extraordinary efforts made to get rid of the difficulty. That is clear,
because Professor Baird was put upon the stand to give evidence that a new process had
been discovered by which clams could be kept fresh for an indefinite length of time, and
that these could be used for bait. They were so fresh when preserved; I don't know for
how many weeks by this process, that the Centennial Commissioners made up their minds
(and bold men indeed they must have been) to eat them.

But Professor Baird omitted to tell this Commission a matter which was very essential
to the inquiry, and that was what was the chemical process and what was the cost of that
process by which bait which would become putrid and useless under ordinary
circumstances within the usual.time, was prevented from becoming in that condition;
and I think until that fact is made clear, your Hionours must dismiss it from your minds.
I only refer to it to show that the American Government felt that upon that subject it was
in a very difficult position. It is clear therefore to my mind, and I think it must be
assumed by this Commission, that without fresh bait American fisherruen cannot
get on.

The next question is, can they get a supply of fresh bait on their own shore? ·There
is a consensus of evidence given by witness after witness who went on the stand and stated
that he came once, twice, three times or four times during one season for fresh bait
into ports of Nova Scotia, along the Cape Breton shore. I did not examine as to the
Grand Bank fishing vessels, for that part of the case I left to my learned colleague,
Mr. Whiteway; but as to the George's Banks fishery, the supply of bait is obtained from
ourown shores. It is one of the matters your Honours must take into consideration,
that if American fishermen were kept out of our waters so that they could not get bait,
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not only their mackerel-fishing in the bay would go down, but their cod-fishery would go
down also. According to the evidence, if your Honours will examine it, we hold the
keys in our hands which lock and uniock the whole North American fisheries, I mean
the North American fisheries for cod, halibut, mackerel, and herring, in fact for all those
fish which are ordinarily used for food.

Mr. Foster.-Do you say mackerel?
Mir. Thomson.-Yes,.in regard to mackerel, I will show that we hold the keys. It is

probably forestalling my argument a little; but Mr. Foster, in the course of his speech,
asserts that because the larger proportion of mackerel, as he says, comes from the American
coast, our mackerel does not have any effect on the market.

Mr. Foster.-I thought you were speaking about bait and the bait question.
Mr. Thomson.-So I was. Even for mackerel, it is not much of pogie bait they use,

and at all events they use other bait as well; but pogie is not necessarily an American
bait, it is a deep-sea fish, as has been shown by different witnesses.

Now, in regard to the quantity of bait, I refer you to the evidence.
John F. Campion, of Souris, Prince Edward Island, pages 36, 37, and 45, says:-

" There are large numbers of American trawlers off Cape North. They catch their bait around
the coasts of Newfoundland, sometimes at St. Peter's Island, and at Tignish Bay. I have seen them
catch herring for bait this spring. T7iree or four were setting nets right in Our harbour."

John James Fox, Magdalen Islands, at page 114, says:-

"Americans catch bait largely in our neighbourhood; the chief place for catching it is at Grand
Entry Iarbour; they set their nets on shore; they want this bait for cod-fishing."

Angus Grant, Port Hawkesbury, Cape Breton, at pages 184, 185, says :-

"Americans both purchase and fish for sq.uid; they catch squid by jigging; large quantities are
taken at Hawkesbury. They buy and catch bait at Crow Harbour and those places."

James Purcell, Port Mulgrave, at page 197, says:-

" United States' vessels get their bait in our harbour ; they sometimes buy it, and sometimes catch
it. I have scen them catching it. I have seen eighteen vessels taking squid as fast as they could haul
them in, at Hawkesbury."

John Nicholson, Louisburg, Cape Breton, at page 205, says:-
"Americans both fish for their bait and buy it. I have seen them fishing for squid. close ta

the shore."

John Maguire, Steep Creek, Nova Scotia, at page 213, says:-

"lAmerican cod-fishing vessels sometimes catch squid for bait."

James Bigelow, Wolfville, Nova Scotia, at page 222, says
"Americans frequently catch bait on our shores."

John Stapleton, Port Hawkesbury, Cape Breton, at pages 228, 229, says:-

"I have seen numbers of Americans catching squid in Port Hawkesbury; this year I suppose
fifteen or twenty sail; last year about twenty-five or thirty. They cannot carry on the Bank .fishery
without procuring fresh bait."

Hon. Thomas.Savage, Cape Cove, Gaspe, at page 264, says

"I have seen Americans come in and catch bait themselves, or rather set their nets to do so;
among our fishermen they seine for it; they would do very little at cod-fishing without the privilege of
getting fresh bait."

James Baker, Cape Cove, Gaspe, at page 270, says
"Americans fishing at Miscou Bank come in to diffèrent places along our coast for fresh bait; they

principally catch it themselves, talcing squid, mackerel, and caplin; they took it close inshore."

James Jessop, Newport, Gaspe, at page 277, says:-
"American cod-fishers run up to Shippegan and Caraquette and fish for herring for bait, with nets;

they also take nackerel and squid; they could not carry on the fishery profitably without coming in to
get fresh bait.'

William Flynn, Percé, Gaspe, at page 278, says:-

"There are annually about 400 cod-fishers in the bay; they get a great deal of their bait inshore
along our coast by setting nets for it, and sometimes by buying it. I have seen them seining herring
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and caplin, and have heard that they jig squid and bob mackerel. I don't believe they could carry on
the. cod-fishery profitably without coming inshore for fresh bait."

John Short, Gaspe, at page 284, says:-

"American codfishers get a great quantity of their bait from the inshore fishery. I [have scen-
then set nets, and have no doubt of their catching their bait inshore; they often d.raw seines to
shore for caplin and snal fish. Withiout the right of coming inshore they could not successfully carry
on the deep-sea cod-fisheiy."

Abraham Lebrun, Percé, Gaspe, at page 288, says:

"I have heard from United States' captains that there are 500 cod-fishers inù the bay. They get
their bait on the coast. They take herring in nets. They also catch squid, and seine caplin. They
take nackerel as well. They bring their nets with thein. They had either to procure fresh bait or go
without fish."

John F. Taylor, Isaac's Harbour, Nova Scotia, at page 296, says

" United States' cod-fishers in the gulf run inshore for bait-they go in boats to get theu. Without
the right of getting fresh fish inshore, they could not carry on the fishery with success."

George iRomeril, Percé, Gaspe, at page 309, says:-

"Most of the United States' cod-fishers come inshore for bait; they get it with nets and by
purchase; they take chiefly herring; they bring their nets with thcn, and catch the bait themselves
close inshore. The cod-fishery could not be carried on successfully wvithout access to the shores for
bait."

James Hickson, Bathurst, New Brunswick, at page 341, says:-

"United States' vessels come inshore and fish for bait when they can, and buy it when they can;
they take squid inshore. They couldn't carry on the fishery without coming in for bait."

John Dillon, Steep Creek, Nova Scotia, at page 360, says:-

" Sone United States' vessels come inshore and set their nets for bait."

Thomas R. Pattilo, Liverpool, Nova Scotia, at page 376, says:-

"American vessels have this season been taking mackerel for bait in the harbour."

Peter S. Richardson, Chester, Nova Scotia, at page 390, says:-

"I have known plenty of men catching their own squid in Newfoundland or Canso."

Holland C. Payson, Westport, Nova Scotia, at page 399, says

"The small American schooners fishing in our vicinity catch their own bait."

John Purney, Sandy Point, Nova Scotia, at page 421, says:-

"The other day Americans were fishing for bait inside of Shelburne lights. One of the captains
of the vessels told me lie had taken three barrels that day in the harbour, of small mackerel for bait,
The United States' vessels could not carry on their deep-sea fishery without geting fresh bait."

That is an epitome of some of the evidence-not the whole of it; and your Honours
vill find on .examination that the evidence is strong on the point, and that · nearly all the
witnesses agree that they cannot get on without the fresh bait. I ai not going to touch
on that point at length, because it was successfullv dealt with by m1y learned friend,
Mr. Whiteway, who, 1 think, effectually settled the question of salt bait. -It is admitted on
all hands that.it. cannot for a moment compete with fresh bait.

The.next point to which li1 turn.your Honours' attention -is a part of our case' which
has been made the object of attack on the other side-the Grand Manan fishery. I mean
the fishery round the Island of Grand Manan, Campobollo, and Deer Island, and adjacent
islands, and on the main shore of Charlotte County opposite. I do' not intend to cali your
attention to the evidence, for the time which 'has been given me' in which to -close my
argument. will not enable:me to do so. I therefore pass it over, by calling your Honours'
attention simply to the result of that evidence. It is proved by Mr. McLaughlin, who is
admitted on all hands to be not .only an able man, but an honest, straightforward man-
a man who had a practical knowledge of the fishing business, and is a personal friend of
Professor Baird, that the British catch w as in value over 500,000 dollars on the Island of
Grand Manan alone. He had especial reasons for knowing it, because he was Fishery
Warden, and it was his business to find out what the catch was ; and he says the catch put
on paper was below the actual catch, for this sufficient reason, that the men to whom lie
went (and he went to every person engaged in the fishing business) were afraid of being taxed
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to the extent of their full catch, and therefore gave -him an'under-estimate of the qantity.
When he explained to them that in point of fact he was only Fishery Warden, they
said tliey*knew he was something else, and that he was a County Councillor, and they
were afraid lie would carry the information he obtained as Fishery Warden to the County
Council. Mr. McLaughlin sav that the figures are entered under the mark. Ee then
says that the catch of the Island df Campobello and Deer Island is as large as the catch of
Grand Manan. He says, in regard to those three isiands of Grand Manan, Campobello,
and Deer Island, and the adjacent islands, that the American catch round those islands is
as great, or greater, than the British catch, that is to say, thére are 2,000,000 dollars'
worth taken round those islands. Upon the main shore, lie says, from ail lie can learn
-and lie bas talked with different men engaged in the business on the main shore, from
Lepreau to Letite-there is as great a catch as that which is taken'round the islanids.
That statement of Mr. MeLaughlin, which was a matter of opinion, is corroborated
as a matter of fact by Mr. James Lord and Mr. James R. McLean, who were not only
practical fishermen, but were personally engaged in the trade, and own fishing vessels.
Mr. Foster says: -" If you admit the statement to be true, look vhat follows. A larger
quantity of herring is taken round Grand Manan than the whole foreign importation Of the
United States." We have nothing to do with tliat. The American Counsel have under-
taken to show that away out in the Bay of Fundy, on some ledges far beyond the three-
mile line, at what they cal] the "Rips," they catch a great many herring, as also at
different places along the coast ; but it does not appear by the returns. The United'States
do not import a great many herring. There is no pretence for saying that we make use of
the United States' market for our herring. A number of witnesses have proved (I have
not time to read their testimony, but I state it as the fact) that the large market for sait
herrings is to be found in this Dominion, in the different cities and towns from St. John to
Toronto, and one witness stated that he had at Toronto met American sait herrings
coming over the border, and competing with him in the market. And our herrings are
also shipped to Sweden and elsewhere. Therefore the remark of Mr. Foster, though true
in fact, really bas no bearing on the case.

How was this evidence sought to be met ? It was sought to be met by Eliphalet
French, who is a merchant living at Eastport, a man who, if I recollect aright, had never
been on the Island of Grand Manan. He said lie had knowledge of the fishery there, and
he put his second-hand information against the personal knowledge of McLaughlin, Lord,
and McLean, because, said he, the whole trade cornes through Eastport. There hiàppens to
be a division in the American camp on that point, for Pettes, who w as another witness brought
to contradict the statements made by British witnesses regarding Grand Maànan, sweârs that
very few herring go to Eastport. Whether he told the truth or not I do not know .and
do not care. They are not our witnesses, and it is not my business ,to reconicile their
statements. It is curious that when those people were brought to contradict our eyidence
they could not agree. They not only undertook to contradict the British witnesses, but
they contradict each other. Then we had Wilford J. Fisher, 'vho formerly. lived at Grand
Manan, but afterwards becaine a naturalized citizen of the United States, aid now isides
at Eastport. For eleven years back-for a number of years, at ail events-his foot häd
never been placed on Grand Manan ; lie had no persorial knowledge as to what the
fisheries were for the last eleven or twelve years. Anothër witness was Petteswho,. anfer
having stated that he was largely engaged in the fishin* business, it turàëE oüt, caught
about 200 dollars' worth of herring in a year, was a boarding-house kéeper in winter, and
at other tirnes ran a packet to St. Andrew's. This is.the mian who contradicted French as
t the herring trade with Eastport, and said none went there. And these are. the.. men
brouglit up to contradict McLaughlin ! Asked if McLaughlind was en honest and ispèàtable
man, they acknowledged that lie was; but Pettes, having no personal know]édgë,-unaertook
to say that bis judgment in regard to the catch off the mainland and the islanids was.just
as good as the judgments of those three men whose particular business it was to' miake
thenselves acquainted with it in every particular.

I never heard more reckless swearing-with great deference to the other side
---in my life, except, indeed, the extraordinary affidavits may perhaps:have out:.Hèroded
it. For living witnesses I never heard much more reckless swearing than wans done by
those gentlemen to contradict those whom they were obliged to admit were honest men,
and whom they ought to have admitted possessed better means of knowledge. This is all
I have to say on this point, except this: one of the witnesses, I believe Pettes, absolutely
said lie had never heard of the American fleet coming down there for herring.

Mr. Foster.-I think not.
Mr. Ttomson.-Then it was one of the others.
Mr. Foster.-I think not.

[280] 3 H 2 -



408

.Mr. Thomson.-It is not very important, except for the purpose of arriving at the
conclusion as to whether this man told the truth or not. That is the only manner in which
it is important. That the American fishing fleet comes down here every yearis a settled
fact. But there is an important point connected with this fleet, to which I respectfully
call the attention of the Commission. It is a confessed fact that the American fleet
does come down there, that very large quantities of herring are taken, and have been taken
yearly, and vill be taken for all time to come, I suppose; but not one single captain of ail
that fleet-and the -names of the captains and vessels they commavded are known-has
been put on the stand for the purpose of contradicting the British evidence in regard to
the fisheries of Grand Manan, and the adjacent shores of New Brunswick to the north of it.
That is a most extraordinary circumstance, that not a single man of ail that fishing fleet has
been called for the purpose of giving evidence on that point.

Mr. Foster.-You are entirely mistaken about that. Here is Ezra Turner, and
Sylvanus Smith had been there.

Mr. Thomson.-He had not been engaged in the fishery for eleven years back, if my
memory serves me right. We will take Ezra Turner first. I am speaking now of within
the time covered by the testimony of those witnesses whom the four witnesses were called
to contradict. If you say Ezra Turner comes within the reference, I am quite villing to
be shown that such is the fact.

Mr. Foster.-What time do you say is covered by the witnesses ?
Mr. Thomson.-I say it was during the time of the Reciprocity Treaty, and possibly a

few years later.
Mr. Foster.-If you look at Ezra Turner's evidence, on page 227, you will find the

following
"IQ. n regard to the herring fishery at Grand Manan, have you been in that neighbourhood after

herring ?-A. Yes, I suppose I was the man who introduced that business.
"Q. How many years ago was that ?-A. That is twenty-five years ago, I guess.
"Q. Did you go there to catch herring or to buy them ?-A. That is the way all our vessels do;

they go and buy them from the inhabitants there, who fish the herring and freeze them.
"Q. When were you there last ?-A. I was down there last year, last winter. I only stopped

a little while."

Mr. Thomson.- Was he down there as captain of one of the vessels?
Mr. Foster.-He is a man who has been captain all his life.
M,. Thomson.-What I said was, that of all the fishing fleet coming there, not one of

the skippers had been called for the purpose of contradicting the evidence given by
McLaughlin, Lord, and MeLean, and they could not contradict it unless they were down
there as captains during the period over which the testimony of these men runs. Now,
as far as I remnember, Turner has not done so,

Mr. Foster.-Here is the evidence of Lawrence Londrigan, who was there last winter
in the " J. W. Roberts." He does not come within the terms of the statement, because
Le was not captain. P. Conley vas captain of the vessel. Londrigan, in his evidence,
says:

"Q. What were you doing last winter ?-A. I left to go in a vessel for frozen herring.
"Q. What is the name of the vessel ?-A. ' J. W. Roberts.
"Q. Where did she hail from ?-A. From Rockport, Me.
"Q. Who was ber captain 7-A. P. Conley.
"Q. Wben did you start from Rockport ?-A. Sixteenth December.
"Q. How long were you gone ?-A. We were at Beaver Harbour and around Grand Manan about

two weeks.
"Q. Were other vesseli there ?-A. Yes.
"Q. How many ?-A. 'Electric Flash' 'Madawaska Maid; 'Mary Turner,' 'Episcatawa.'
"Q. How many frozen herring did you get ?-A. Some were bought frozen and some were bought

green, and took ashore, and some we froze on the deck of the vessel.
" Q. What did you pay for them ?-A. For most of them 50 cents a hundred, for about 25,000,

45 cents a hundred."

Then I can quote from affidavits.
Mr Thomson.-I believe I am making an admission, which is not borne out by the

evidence, when I say I admit you can turn out twenty such cases as this, which is no
contradiction, nor does it fail within that to which I called attention. I said not a captain
had been called as a witness-and I am willing to treat this man as a captain-for the
purpose of contradicting the British witnesses. Our witnesses swear that the Americans
come down and get an immense quantity of fish there, to the value of 1,000,000 dollars
yearly. This man (Londrigan) cormes down and partly bears out that evidence. He
comes down to tell you how many herring the captain of the vessel bought and paid for.
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Is that any contradiction? It is a direct affirmative. But if half-a-dozen captains were
put on the stand and said they had been acquainted with 'the fisheries all their lives, and
for the last two years that no such catch of herring, as was alleged, was ever made 'by the
American fleet. wbich we know from our experience is not possible, that would be no
evidence in contradiction. So far from this evidence, to 'which Mr. Foster has called
attention, being contradiction, it is direct evidence in confirmation.

Mr. Dana.-Is your position that we caught the herring ?
Mr. Thomson.-I say you either caught them or went down and hired people to

get them, and by the rule qui facit per alium facit per se, you caught them yourselves.
Mr. Foster.-Do you say we caught them or bought them ?
Mr. Thomson.-I say you did both. I say that a large portion of them, according to

the evidence, you bought. This man comes down and buys. Suppose 500 people did
buy, does it prove that 900 people did not come down and catch.

Mr. Foster.-We had Gloucester vessel-owners here who testified that they fitted out
their vessels, carrying no appliances to catch herring; that they carried money and brought
back herrring, leaving the money behind therm.

Mr. Thomson.-With great deference for Gloucester merchants-I shall have to dèal
with their evidence by-and-bye--those who have appeared before the Commission in affida-
vits do not stand so well that much attention can be given to their evidence. I want the
evidence of men on the spot, of men w'ho came down and fished. It was quite possible for
some of the captains, of whom there is a large body, to have been brought down ; they could
have been produced. We have produced positive affirmative evidence that they come down
and catch fish, while no evidence has been given against that, and it is a significant fact in
regard to the Grand Manan fisheries that not a single tittle of contradictory evidence of such
a.character as to diminish one pin's weight from the British evidence has been advanced.

Mr. Dana.-Your statement was not that you did not believe the evidence, but that
there was no such evidence.

- Mr. Thomson.-I am not going to say I do not believe the witness. I take the
witness to whose evidence Mr. Foster called attention, and I say I am willing to admit you
could produce twenty such witnesses, and so far from their testimony being contradictory
it is affirmatory. The American Counsel have not shown that every man who obtained

,herring bought them; they could not prove their proposition in that way. It did not
prove that because somebody bought therefore nobody caught any.

I pass fiom that to a principle which is laid down by Mr. Foster at page 41 of his
speech, in which he says: "You must look at this case as you would at a mere business
matter, pencil in hand, and figure up how much to charge against the Gloucester fisher-
men." This is the error, the fallacy that underlies the whole American defene,. to our
case-that the question to be decided is one between Great Britain and Glouceste&her-
men. It is no such thing. It is a question between the United States and Great Britain,
and not whether these fishermen have been injured or the reverse. The question is
whether the United States have got a greater benefit by the advantages which have been
given them under the fishery clauses of the Treaty than we have by the advantages given
to us.

What is the effect of free fish going into the United States ? Is not the effect that
the consumer gets it cheaper ? and the consumers are inhabitants of the United States.
It is alleged that the business is going to be broken down. When that happens it is time
enough to talk about it. It is said that the fresh fish business is going to entirely destroy
the .trade in.salt fish, for. fresh fish can be packed in ice and sent over the Dominion, and
as far as Chicago and St. Louis. I do not doubt but that that may be doue to some
extent, but it will be very expensive. I doubt whether fresh fish can be carried as cheaply
as salt fish; it-must be very expensive to carry it in the refrigerator cars; besides, fresh fish
of that description can only be purchased by large hotels and by people who have plenty
of money; but the ordinary consumer cannot afford to eat fresh fish, which is much more
costly than salt fish. The trade in fresh fish must be confined to theline of railroads ; it
cannot be taken by carts into the coantry, while barrels of salt fish could be rolled off at
any station. Therefore, this point is entirely out of the argument. But the principle laid
down is entirely incorrect.

The question is what benefit is the Treaty to the whole United States ? I will show
you by figures, which cannot possibly be mistaken, that previous to the Reciprocity Treaty
the price of mackerel in the United States was at a pretty large figure. The moment the
Reciprocity Treaty threw open the American market and there was a large influx of our fish,
the prices fell. That state of things continued from 1854 to 1866. In 1866, wYhen by the
action of the United States' Government the Reciprocity Treaty became a dead letter, the
same state of things as existed before the Treaty again existed. Fish, which during those
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years had been cheap to the consumer, rose in price. I will show that the moment the
Treaty.of 1871-the Washington Treatv under which this Commissi on is now sitting-was
passed and vent into operation, the same result again followed. The prices of mackerel
and other fish whiih had been high, fell. What is the argument which necessarily flows
froin that ? It is that the consumer thereby gets his fish a great deal cheaper; there can
be no doubt about that. But there is another view which must be taken. If it be true, as
has been contended in evidence, that Gloucester inerchants could not carry on their
fishing operations without having access to our shores, and I think it is clear and conclu-
sive that they cannot carry on the rnackerel fishery, in the bay, for instance, without
going within the three-mile limit, there is an end to the question. They cannot carry on
a large business in their own waters without the assistance of our fisheries; they cannot
carry on the fishery in the bay-the great mass of the testimony shows that-unless they
get access to the shore line. To concede, for the sake of argument, that .large schools of
mackerel are to be found in the body of the Bay of St. Lawrence, and sometimes taken by
seines and sometimes by book and line.; those schools, in order to be available to the
fishermen, must be followed by them, and if they undertake to follow the schools they
must male up their minds to go within three miles of the shores or lose the fish. The
whole evidence shows that, and that the fishermen came into the inshore waters, even
when the cutters were there, and ran the risk of seizure, and that was to them a dreadful
occurrence, for it involved the forfeiture of the vessel. They knew the danger, and yet they
ran. the risk. These men knew their business, and would not incur the risk to their
property without obtaining a return. And what was the reason? They could not do
without the inshore fisheries, and rather than -o home without a catch they ran the risk
of seizure and condemnation.

It is said, on behalf of the United States, that during the last few years, notwith-
standing the American fishermen have been free to go into any portions of the bay, they
could not make catches. Let me dispose of that at nnce. If it be true that the Ameri-
cans have gone into the bay since the Treaty went into operation, and failed to get large
catches, it has resulted fron the ruinous system of purse-seining, a system which has
destroyed the fisheries on their own coast, and will do so everywhere else. The effect, as
has been graphically described by a number of wtnesses, has been such that ail the fish
which can be gathered in the net, which is swept round for a mile or more, are taken i1n
that tremendous seine-thousands of barrels at a time; they can only take out so many
at a time, in the interval a large portion die and are unfit for food. It is a most disastrous
and ruinous mode of carrying on anv fishery; and I hope, for the sake of the United States
theiselves, and the fisiermen who carry on the fisheries, that the day will corne, and soon
come, when the destructive purse-seine fishing will be prohibited by legislative enactment.

There is one requisite, without which purse-seining in our own waters is an utter
failure-there must be deep water, or if there is not very deep water, there nust be a
smooth bottom. In the gulf there is not very deep water, and the botton is exceedingly
rough. Because some among American fishermen got exceptionally large catches with
purse-seines off the United States' shores, they persist in using purse-seines in the gulf.
What follows? The fishermen do not dare to approach the shores for the purpose of
using the seines. They would be quite useless near the shores, and.are nearly so in the
body of the bay. What is the result? They corne back without catches, and then under-
take to say that there is no fish in the Bay St. Lawrence. The truth is, they.go with
appliances utterly unfit to take the fish there. That is the truth about the·matter. I say
it is the purse-seining that makes the vhole difficulty; and if they had stuck to hook and
line they would have had ail these years back as good fishing in the bay as they could get
anywhere.

But, under ail the circumstances, can they get on without the right to enter the shore
fisheries ? The moment they get into the shore fisheries they gét fult fares. There is no
conflict of testimony upon that point. We have shown, by a mass of testimony, that there
are no lai-ge catches to be niade witbout the right to go inshore. What is the evidence
brought to contradict that? It is the evidence given by men who have not caught any
fish inshore because they never fished there. Very few have undertaken to say that they
have gone inshore and failed. The whole testimony has shown that the American fisher-
men cannot get along without the inshore fisheries.

ln estimating the value, if it be true that their own cod-fisherv cannot be carried on
without our bait; if it be truc they cannot supply their own market with mackerel from
the American shores without getting a supply from the Gulf of St. Lawrence; and that
they cannot get mackerel in the gulf without going inshore, we make out our case,- do we
not? It is not a question as to what each fisherman sailing out of Gloucester is to be
charged; the question is this, whether the United States must not pay for the privilege
that enables Gloucester to maintain its present state of prosperity. Every nation has said,



every nation bas considered, that the fisheries form the nursery of its fleet. It is a
usiness which bas been nurtured by large bounties by the United States and other

countries. The class offishe'imen is a favoured, privileged class. Theirs is the most ancient
calling in the world. And can it be said it is nothing to the United States to keep up that
claiss ? Is it nothing that they have there the nucleus out of which their naval force must
be kept up ? The United States cannot get on without her navy ; she must have a great
navy. It is not sufficient that she should be a great Power on land; she intends to be,
and I hope always will be, an important and great Power on the sea. And how can
she be a formidable naval Power unless she has some ineans of nurturing lier marine;
and how is that to be nurtured, except through the fisheries ? It is one of the most
important schools she can possiblv have. I shall have to call your attention to speeches
on this point in vhich it is shown to be one of the benefits accruing to the United States.
I therefore say, that when Mr. Foster laid down the extraordinary rule that your Honours
must approach the consideration of the question of value as a 'ommon matter of busines,
withl "pencil in hand," he took a narrow and erroneous view of the matter, based upon
the fallacy underlying their whole case, that it is a question between the fishermen of
Gloucester and Great Britain, when it is nothing of the kind.

Upon the question of the value of the two fisheries, alluded to by Mr. Foster, tables
were put in by Major Low, to which I wishi to call your Honours' atteation. In Major
Low's evidence, page 402, lie gives two statements of Mr. Steele's transactions, shiowing
the average of monthly earnings of Mr. Steele's fleet each year, from 1858 to. 1876,*in
each department in which they were employed, after paying stock charges and so forth.
In 1858, the number of vessels was eight. I arm reading now from an analysis of Major Low's
tables, made up verv carefully by Mr. Miail, of Ottawa, a very able niain in statistics, who
has given me a great deal of assistance in this matter, and who is very accurate in his figures.

Mr. Foster.-Let Mr. Miall le put on the stand as a witness.
Mr. Thomson.-All you have to do is to refer to Major bow's evidence. IL want to

call your Honours' attention particularly to this, because a large portion of the evidence
submitted by the United States -wos for the purpose of showing that the cod-fishing 'was
an. important business, and the mackerel-fishing was not. But that evidence proved the
opposite. This is the sum total of Major Low's own figures, as put in for the years from
1858 to 1876, that the average earnings of each vessel in the cod-fishing business per
month was 393 dollars, while the average earnings of each vessel per month in the bay
nackerel business was 442 dollars, and on the American shore only 326 dollars. These

are Mr. Low's own figures, and the results which they prove. Here is the statement:-

ANArYsis of Statement of Messr;. Steele's Transactions, put in evidence by Major Low,
a witness on behalf of the United States-showing the monthly earnings of Messrs.
Steele's fleet, each year .from 1858 to .1876, in each department in which they were
employed, after paying stock charges and crews' wages:-

Cod Fishing. Bay Macickerel Fishing. Shore Mackerel Fiahing.

Year. No. of

Time Engnged. She. Time Engaged. VesTel' nime Engaged. ssrs
.1.-. . -. . -______ _____

Months. Days. Dols. Months. Days. Dols. Months. Days. Pogies.
During Reciprocity Treaty- I Dols.

1858 .. .. 8 31 7 215 33 22 318 .. .
1859 .. .. 10 33 9 271 42 13 246
1860 .. . .. i1 42 15 ,211 33- 18 273 7 24 427
1861 .. .. il 55 3 158 22 3 202 6 14 235
1862 .. .. 9 59 8 243 14 16 326 2 27 190
1863 .. .. 9 39 14 392 20 7 659 1 24 209
1864 .. .. 8 37 6 407 27 25 800
1865 .. 8 26 24 836 34 9 736

During Dutiable Period-
1866 .. .. 10 36 6 551 43 9 617
1967 .. .. 10 52 0 410 34 13 464 .. 18 130
1868 .. .. 10 66 6 488 17 16 301
1869 . . .. 8 48 21 545 19 3 392 ..

1870 .. . . 7 37 26 404 .. .. .. 17 18 426
1871 .. .. G 35 17 383 .. .. .. 14 9 .99

1872 .. .. 10 56 9 116 5 5 513 7 13 209
During Washington Treaty-

1873 .. .. 8 57 il 482 13 8 483
1874 .. .. 9 63 25 466 11 25 290
1875 .. .. 9 61 27 130 9 16 546
1876 .. .. 13 7.1 11 360 17 21 231

Average .. .. .. 96 .. .. •• .. .. .. • . .

Time cngaged annually .. .. 48 .. • 3 .. 3
,, per vessel .. .. 5 .. 2 10 .. ..

Vessels earnings per month, lier
vessel .. .. .. .. .. .. 393 .. .. 142 .. 326
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Mr. Foster.-I understand that this paper will be put in, that we will have an
opportunity of examining it, and of replying to it, if justice is done.

Mr. Thomson.-We will have no mistake about that matter. I am quoting from a
paper what the result of Major Low's evidence is.

fr. Foster.-Here is a table of statistics presented, and held in the band, and we are
told with what care and by what skilful hands it has been prepared, and yet they do not
propose to give even the details from which the result is made up.

Mr. Thomson.-I will hand over the figures, and you can look at them.
Mr. Foster.-I say we are entitled to have it to examine, and we are entitled to reply

to it. If the learned counsel is allowed to read anything prepared by Mr. Miall, whom he,
has had at work all summer, and did tiot see fit to call as a witness, we certainly are
entitled to examine it and reply to it.

Mr. Thomson.-If you will look at page 402 A of the American evidence, you wili find
the table. You will find by that, which contains Major Low's figures, that, from 1858 to
1876, Mr. Steele's vessels made an average of 393 dollars per month during the time they
were cod-fishing. That is what the statement shows; whether it is truc or false, I neither
know nor care. These figures also show that, in Ainerican waters, the earnings per month,
per vessel, while mackerel-fishing, were only 326 dollars, while in the bay mackerel-fishery,
the vessels made per montb, during the summer season, an average of 442 dollars. That
table was put in for the purpose of showing the comparative values of the several fisheries
-the cod-fishery by itself, the inackcrel-fishery on the American shore, and the mackerel-
fishery in the bay-and the result is just what I state.

Sir Alexander Galt.-The statement, I think, must be made as part of your
argument.

Mr. Thtomsot.--There is no intention to offer the statement as evidence; it is
argument; but I think it would be very unfair if I did not point out where the result
stated was to be found., Surely it is easy to see what the result is.

Mr. Foster.-We do not object to your assertion as to that being the result.
Sir Alexander Galt.-It is now, I judge, the business of the Commission to say

whether the evidence bears out the statement. The time bas passed for receiving evidence.
Mr. Foster.-I assent to that, with a certain qualification. That is the ultimate

business of the Commissioners ; but when, at the end of the last argument, a statement
of that sort is brought forward, of which no previous notice has been given, although
ample notice might have been given, then common justice and the rules that apply before
all tribunals that I ever heard of, give to the parties who have not the last word the
right of making an explanation. It is just what we gave notice would happen, if, afrer
ail our arguments were made, the other side were allowed to reply, and sometimes in
derision, and sometimes sportively, the phrase that fell from me that I believed masked
batteries would be opened, has been repeated during the investigation. It is just what I
meant by the phrase; it is bringing out at the end something that requires explanation,
and then trying to eut off the opportunity of giving that explanation. I never
knew that attempt to succeed in a court of justice, and I do not inean that it shall
succeed here till we have done our utmost to prevent it. So, then, the learned counsel
puts in these statements at this time; we xwill have overnight to examine them, and if we
require an opportunity to make an explanation, we expect to be heard upon it to-morrow.

Mr. Thomson.-I can only say that not one figure bas been referred to by me on this
point that is not to be found in Major Low's statement, put in a long time ago. But he
absolutely admitted it himself, in so many words, in bis cross-examination. I call attention
o bis evidence on page 389, given on 5th October, more than a month ago. At the

bottom of that page, you will find bis cross-examination by Mr. Davies, as follows:-
"Q. Dividing the numnber of the vessels into the results, what will it leave you ?-A. 623 dollars.
"Q. So that the average catch per month of the vessels employed in the Anerican shorefishcryfrom

1858 to 1865, amountcd in value to 623 dollars, ivhile the average catch pcr nonth of the vessels cngaged
in the Guif of St. Lawrence Jishery rcalizcd 998 dollars?-A. Yes.

"Q. And the average value of the catch of the vessels engaged in the gulf fishing for the same
period of time was 998 dollars ?-A. Yes."

Now, how can my learned friend say that ve are springing any new matter upon
them ? Here is their own testimony, given by the man of statisties from Gloucester.
the great man who came here literally shielded by Steele. It is the most extraordinary
thing I ever heard in my life.

Now, I want to follow this matter up a little. These statistics were put in for the
purpose of proving two results, viz., that the mackerel* catch on the United States' shores
was a first-rate one, and the catch in the bay was a very bad one; but it happens that
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by their own showing, they prove just the contrary. I repeat what I sàid yesterday, that
Mr. Davies captured that gentleman morally by his own confession.

We will now turn to'another portion of his testimony. I call your Honour's atten-
tion to a statement put in by Major Low, at page 338 of his evidence. He is asked by
Mr. Dana as follows

"Q. Have you ever made up anuy statisties relative to the shore and gulf fisheries, showing the
difference between the American shore fishery and the Gulf of St. Lawrence fishery ?-A. Yes, and the
statement is as follows:

Numbcr of Fishing Vessels ià Gulf of St. Lawrence Mackerel Fish&ing and the Anerican
Shore Mackerel Fishey.

1869. 194 vessels in gulf, average catch 209 barrels .... ... 40,546 barrels.
151 ,, offshore ,, 222 ,; ... ... 33,552
Mackerel caught by boats and some Eastern vessels packed

iii Gloucester... ... 19,028

Mackerel inspected in Gloucester ... ... 93,126

1875. 58 vessels in gulf, average catcÈ 191 barrels ... . .1,078 barrels.
117 ,, Am. shore ,, 409 ,, ... .. 47,853 ,

58,921

"The average catch is based on the average catch of cignty-tour vessels from seventeen firms in
1869; and twenty-eight in bay and sixty-two vessels off American shore from twenty firms in 1875.
These firms have none better than the rest."

I desire particularly to call your attention to this extraordinary statement. They
select as a specimen of the catches on the American shore, not a series of years, say
from 1869 down to the present time; but they select 1869, vhich, according to the
evidence, was the worst year of the fishery in the gulf, and 1875, which happened to be the
best year the American fishermen have had on their own coast, and put the statement before
this Commission as a fair average of the result of. the two fisheries. Now, this man was
under oath, when this statement was put in, and if I can show vou from his testimony that
he afterwards had to admit that it was not a fair way of submiitting the matter, and the
average was totally different, I say I am justified in characterizing this piece of conduct
on the part of Major Low as a gross attempt to deceive the Commission.

Mr. Foster.-Major Low had made a collection of statistics in 1869 for the purpose
of a report, as Town Clerk of Gloucester, long before the Treaty was made, and wholly
without reference to it. In 1875 he made another, for the purpose of the Centennial,
both of them wholly aside from the purpose of this investigation. Now, in seeking for
light, we sought from him onlv the statistics lie had made. As to 1875 being the
best year on our coast, that is a very great mistake. If you will turn to Table
B, Appendix 0, which shows the number of barrels of mackerel packed and
inspected in Massachusetts, fron 1850 to 1876, you will perceive that 1875 was a very
bad year, and far below 1876 and 1874, and the shortest years. SO the statement that
1875 was selected as a good year is quite out of the way.

Mr. Thomson.-In view of what I showed this mnormnd to be the contents of
Appendix 0, I think MIr. Foster is very bold to refer to it.

Mr. Foster.-It shows that the catch in 1875, even that of Bay St. Lawreice, was
a very snall one.

Mr. Thomson.-Let us see what Major Low says about this table at page 389.
Mir. Foster.-It is given at page 329. Four questions and answers contain an

explanation of how they were made up, only you do not happen to read them. Just read
them.

31r. Thomson.-This question is put to Mr. Low by Mr. Dana.

" Q. In order that the Commission may understaud whether these Gloucester merchants, when
making these statements here, are guessing at what they say, or have absolute data to go upon, and
kuow -what they are about; you have, at our request, made au examination of the books of one of the
firnis ?-A. I have examined the books of the mnost successful firmn engaged iii the Bay mackerel
fishery.

"Q. That is the firi of Mr. Steele ?-A. Yes, I did this of my accord, because I wanted the
Commission to see how these books are kept.

" Q. Will you produce these books ?-A. I have the trip bo:k, whih I have xînubered one; for
the years since 1858 and 1859 ; their previous books ver burned in the great fire at Gloucester in
1864. I have the trip books fir the years extendiuig froi 1838 to 1870 iiclusive, nîincteein vears."

[280) 31.
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Mr. Foster.-Go back to what you were upon.
Mr. Thomson.-It is as follows:-
"Q. You do not, I suppose, include in this statement any but vessels-it bas nothing to do -with

boat-fisling ?-A. No.
" Q. Will you state froi vhat source you have made up these statisties ?-A. The information

concerning the vessels which fished in the gulf, and those which fished off our shore, T obtained and
tabulated for the information of Gloucester, when I vas Town Clerk, in 1S69, and the report for 187.5
was procured for centennial purposes-not by myself, but by some one who did his work well.

" Q. Can you say, as a matter of belief, that these statistics were made up for centeunial purposes,
and not vith reference to this tribunal ?-A. Yes, I believe that is the case.

"« Q. From what sources were those for 1875, for instance, taken ?-A. The catch vas taken from
the reports of the number of fiums I mentioned.

<'To how mauy firms do you refer ?-A. These include the most successful firms, George Steele, &c.
"Q. Those are firms that had.heen the most successful, vhether on our shore or in the Gulf of

St. Lawrence, which are to be considered the most successful firms in Gloucester ?-A. George Steele,
Leighton and Company, Dennis and Aver, Smith and Gott.

"Q. These are generally considered to be the most successful firms'?-A. Yes.
"Q. Were they all included in this return ?-A. Yes.
't Q. The tonnage of the vessels was somewhat larger in 1875 than it was in 1869 ?-A. I think

not. I think it was about the same."

What does that amount to ? That he made up the statement for 1869 for the
Centennial, and the other for some other purpose; but he brings them both here for the
purpose, as I charge upon him, of deceiving this Commission.

Mr. Trescot.--He tells you what they are.
Mr. Thomson.-I say again, that when a witness puts in evidence statements such

as these, because there was no object in showing what the catches were in.1869 and 1875,
unless it was intended as a fair specimen of the average years, and has the information
in his own breast by which directly opposite results would be shown ; a witness who
comes here and makes such a statement does so deliberately to deceive the Commission.

Your Honours will recollect that nothing but the trip books were produced ; though
we gave notice to produce the other books they did not do so. Look at page 385 and
and see what Major Low says on this subject, and then say vhether he is a gentleman
whose testimony can be depended on. At page 385, towards the bottom, there is the
following:-

" IQ. n the first place, is George Steele a charterer of vessels ?-A. No.
"Q. Then this statement, which assumes to relate to George Steele's business, as his name is

mentioned as the charterer of the vessel, does not represent an existing state of facts, but is merely a
theory which you put forth ?-A. I supposed I had mentioned on the account that it was an estimate."

At page 368 and 369 of Major Lowe's evidence, a statement is banded in entitled:
"Number of vessels engaged during seventeen years, from 1858 to 1876 inclusive, in the
Gulf of St. Lawr-ence Mackerel Fislery, excepting the years 1870 and 1871, when none
were sent, by George Steele, of Gloucester-107: average time employed yearly for
seventeen years-15." In regard to that, I desire to call attention to the evidence on
page 385, your Honour bearing in mind the fact that Mr. Dana put to Major Low the
question that he had examined the books for the purpose of giving a statement which
could not lie-no guess work but absolute verity, so far as the books were concerned.
Mr. Davis, on cross-examination elicited the following:-

"Q. The owner vould suifer no loss though the charterer would. It seems singular, does it not ?
You say this is where a man charters a vessel?-A. Yes.

"Q. In the fir6t place, is George Steele a charterer of vessels ?-A. No.
"Q. Then this .statement, wvhich assumes to relate to George Steele's business, as his name is

mentioned as the charterer of the vessel, does not represent au existing state of facts, but is merely a
theory which you put forth ?-A. I supposed I had mentioned on the account that it was an estimate.

" Q. That is the real fact, is it not ?-A. Yes. The real fact is that I made a mere estimate in
this regard."

Now, that is a most extraordinary statement.
MVr. Foster.-In what regard?
Mr. Thomson.-In regârd to this, that Mr. Dana put forward Major Low, as a man

who had examiined the books of Gloucester merchants for the purpose of getting an
absolutely correct statenent, and no guess work ; yet we find him coming forward with a
deliberate piece of guess vork.

Mr. Foster.-He made a statement from the books, and then made a supposititious
hypothetical case of one voyage, to show what the result would have been.

Mr. Thomson.-At page 386, your Honours, still bearing in mind that this was to be
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no imaginarv matter, but absolutelv made up from the books, a number of questions are
put by Mr. Davies :-

"Q. How did you get these thirteen or fourteen trips ?-A. I saw the trip books. I asked Mr.
Steele for permission to show thexi to the Commission.

"Q. You then had the opportunity of examining the books ?-A. Yes, as to his trip books, but
not as to bis ledger.

"Q. Did you ask for his ledger ?-A. I did not.
"Q. I suppose if you had done so you would have obtained access to it ?-A. Probably I should.

Q. Therefore yoit do not know what bis books show as to actual profit and loss sustained by him
during this period ?-A. I do not.

"Q. And the actual state of facts may be at variance with the theory you advance ?-A. I hardly
thuik so.

"Q. Supposing that George Steele stands in the position you assume in this statement, he would
be bankrupt, beyond ail redemption ?-A. Yes.

"Q. You have proved him front theory to be bankrupt beyond all redemption, when in fact he is
a capitalist worth 45,000 dollars, which exhibits the difference between the practical statement and the
theory ?-A. Yes, but he had capital wheu he went into the business.

"Q. Do you state that he brouglit it in with him ?-A. One-half of it was made in the sail-
making business.

"'Q. Where was the other half made ?-.A. In the fishing business, during nineteen years, but
that is only 1,000 dollars a year, and he ought to make that.

"Q. The actual loss on each vessel, for 107 vessels, you place at 167 dollars ?-A. Yes.
"Q. Will you make that up and tell me for how much he ouglt to be a defaulter ?-A. His loss

would be 17,869 dollars.
"Q. And that is not consistent with the facts-he is not a defaulter to that amount ?-A. He has

made it up in other parts of his business; but as far as bis ve.ssels arc concerned, ie has probably lost
that sum.

"Q. You did not get access tô his profit and loss ledger ?--A. No.
"Q. That would show exactly how it is; and tiis is an imaginary conclusion ?-.A. Yes, I could not

make it up without the actial bills for expenses for his vessels. I thought it was already understood
that titis vas imaginary."

Now,.this is the testimony that i* Q4ven to Mr. Dana's request that the statement
should be perfectly true.

Wednesday, November 21, 1877.
The Conference met.
AMr. Thomson continued his closing argument is support of the case of Her Britannic

Majesty.

Your Excellency and your Honours :-When we adjourned yesterday I was referring,
I think, to a statement produced by the American witness, Low, the figures of which were
prepared to show the respective values of the fisheries on the American shore and in the
Bay St. Lawrence for a period of years, from 1858 down to 1876 inclusive. It appearcd,
however, on cross-examination that the earnings of the vessels engaged in codfishing
averaged each 393 dollars per month after paying off the crews and liquiduting the "stock
charges"; the vessels nackerel fishing on the American shore made 326 dollars per
month ; vIile those mackerel fishing in Bay St. Lawrence averaged cach 442 dollars per
nonth. These figures as determining the relative values of these fishing grounds, to
which I will hereafter call your attention, are I conceive. conclusive. While Low vas on
the stand he put in statenents from the books of George Steele and Sinclair and Low.
The statement of Steele, which is to be found on page 402 of American evidence, shows
when the figures are examined that the bay catch from 1858 to 1876 was 33,645 barrels
of the value'of 403,S32 dollars. It shows that the catch extending over the same period
of time on the Anerican shore was but 5,395 barrels, of the value of 43,101 dollars.
The average price of the bay catch per barrel vas 12 dollars, and of the shore catch
7 dols 99 c. Now that, your Hlonours vill see, is important, for it comes froml1 Major Low,
who came here for the purpose of proving directly the opposite. • He came here to sustain
the extraordinary view that was presented in the American Answer and by Aemrican
witnesses, nahieiy, that the fish caught on the American shore were more valuable than
the fish caught in 3ay St. Lawrence. Unfortunately the figures by which it was attempted
to prove that, proved directly the reverse. Your Honours -have only to take up the
.American Evidence at page 402, and take the statement (A.) to find the resuit. The
statement of Sinclair and Low, which is found at pages 380 and 381, shows that in the

[280) 3 I 2
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vears 1860, 1861, and 1862 the bav catch was 3,645 barrels, bringing 23,059 dollars, or
an average of 6 dols. 32 c. per barrel, whilst the catch on the American shore was 1,024
barrels, bringing 5,532 dollars, or an average of 5 dols. 42c. per barrel. Sylvanus Srnith,
an American witness, vhen on the stand, produced a statement, or his evidence will
establish, that from 1868 to 1876, bis bay catch was 10,995 barrels, realising
111,703 dollars, averaging 10 dols. 16 c. per barrel; whilst the United States' shore
catch was 19,3S7 barrels, bringing 176,998 dollars or 9 dollars per barrel, i dol. 16 c.
less per barrel than the bay catch. Procter's statement shows that bis bay catch from
1857 to 1876, for 19 years, was 30,499 barrels, realising 345,964 dollars, or an average of
11 dols. 57 c. per barrel. Procter gives no American shore catch, I suppose he has
good reason for not doing so; I presume that the figures would not have compared
favourably.

It is rennrkahle that the statement of Sylvanus Smith (which is to be found at page
330 United States' evidence) is taken for the period from 1868 to 1876, when the
Anerican Fisheries were said to be at their best, I think. But be that as it may, he
shows-although lie came he came here for a different purpose-that his bay catch vas
10,995 barrels, realizing Il ,703 dollars, or an average of 10 dols. 16 c. per barrel; whilst
bis catch on the American shore was 19,387 barrels, realizing 176,998 dollars, or an
average of 9 dollars per barrel. Now these statements are put in by Mr. Low, with the
exception of those of Sylvanus Smith and Procter, who, though brought here for another.
purpose was obliged, in cross-examination by Mr. Davies, to admit the facts which I have
shown. It is sufficient also that Low was put forward by Mr. Dana as a gentleman who
would put in.statements direct from books in order to insure accuracy, and Mr. Dana
hiniself takes this view in his speech, for lie says, after commenting somewbat severely on
the British evidence, " Now, let us turn to evidence that can be relied on "-the evidence
of books. Yet Low, though he had full access to the booksdid not care to take the wbole
of the contents, such as they were, but he chose only to take certain figures and hold back
those on the other side of the account in favour of the Gulf Fisheries ; and he is obliged
to admit that lie made the statement up merely as an estimate. This is sufficient, because at
first it was put forward that ail these were accurate statements. Why the man who came
here professedly to give the contents of the books of the Gloucester merchants engaged
in the fishing business, should give an estimate instead of the actual facts, passes my
comprehension.

Mr. Foster.-You are entirely incorrect-the statement lie came here with was an
estimate. He made an estimate fo'r one voyage, after putting in the result of the analysis
of the trip books, and after the whole trip books were before you.

Mr. Thomson.-I say that the trip book only shows certain expenses connected with
a particular voyage, not the whole expenses of the vessel. There was no record therein
as to what was paid for provisions, for coal, and a number of articles. And while.I am on
that subject I nay mention that bard coal was charged in one of the accounts-I forget
which, but your Honours will recollect-at the rate, I think, of 10 dollars a ton. It
strucl me as an exceedingly high price, when it can be bought in St. John for 5 dols. 50 c.
and perhaps less. It struck me as very odd.

Mr. Foster.-It depends on the vear.
iMr. Thomson.-Well, this year. Cordwood, for what purpose it is required I do not

know, is entered at 8 dollars or 10 dollars a cord, while Mr. Patillo said in cross-
examination that he had bought it at 2 dols. 75 c. per cord. These are all little straws
on the current showing which way it is running.

Mr. Foster.-He never said that in the United States he could buy it at that price.
* Mr. 'Thomson.-He got it at Canso. He said the American fishermen ail got their
wood at Canso; and I then asked him how much they paid for it. It is wholly absurd to
suppose that shrewd Arnerican fishermen would buy their wood in the United States and
pay a high price, when thcy could get it at Canso, which was directly on their route. at
2 dollars 75 c. a cord.

Mr. Foster.-He bas been out of thé business since the end of the war, and Steele's
books are for later years.

Mr. Thomson.-l apprehend that Steele's trip books do not show what was paid for
wood, and the other books have not been produced. It is truè the extraordinary offer was
made to us that we should go down and examine ail the books of the 'Gloucester
merchants. I greatly doubt whether the learned agent of the United States could have
borne me out if I had gone into one of the Gloucester houses and asked to see their
books.

Mr. Foster.-You had better come and see.
Mr. Thomson.-Anl besides, judging from the two sets of affidavits which have been
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fled, both professing to corne from one set of books, it appears as if these were different
sets of entries in the same books relating to the same subject, or that they were taken
from different books.

Mr. .Dana.--Do you mean that the offer was not made in good faith ?
Mr. Thomson.-L do not mean to say that the offer was not made in good faith. It

was also rejected in good faith. We knew exactly where we were. I apprehend thàt the
Agent and Counsel of the United States could have no possible authority to enable us to
go into the stores of Gloucester merchants and search their books. I think that, like
Patillo, they would have asked for our authority.

Mr. J)ana.-It is very well to make sport out of it.. but you are calling in question the
honour of persons.

Mr. Thomson.-If Mr. Dana thinks I am calling in question the honour of Counsel, I
must say 1 am doing nothing of the kind. I would be very sorry to be misunderstood.
We have got along so far very pleasantly at this Commission, and I hope we will do so to
the end. I state most distinctly that I have not the slightest idea of charging any
dishonourable motive on the part of the United States' Counsel; but I mean to say,
that, though the offer was made in good faith, it was rejected in good faith, and for
the reason vhich 1 have stated.

These are the last observations I have to make in regard to Low. He certainiy was
a most preposterous failure, coming here as he did, paraded as a man of figures and statistics,
having the title of Major in the army, and having filled the office of Postmaster, and I don't
kiow how many more offices. He was brought here to destroy our case, and by his
answers aid cross-examinations he really benefited it as much as a witness could possibly
do. I think that the only parallel case to that of Low (and it may be a parallel case)
occurred sonie thousands of years ago on the hills of Moab. I can imagine Mr. Collector
Babson, who appeared to have charge of a great number of witnesses, and marshalled them.
in ai)d out, saying to Low, after he had given bis evidence, in the same language as was
used 'by the King of Moab to the Prophet Balaam, " I brought you here to curse mine
enemies, and ' Low' you have blessed then altogether these three times ; now depart into
your own country." And I presume he departed.

There has been some difference of opinion as to the catch taken within the limits. It
lias been put down by a large number of witnesses as being at least a two-thirds catch;
some of them have said it was a nine-tenths catch. Mr. Foster has based his argument on
the assumption that it was a one-third catch. The evidence on our side is ov'erwhelming
on this point. I called your Honours' attention yesterday to the fact that the evidence
produced to answer our case was given by witnesses who had not been on the ground them-
selves at all; they fished, they said, elsewhere, and did not value the inshore fisheries,
simply because they did not choose to use them.

Let us refer to the testimony of some of our witnesses:-

Mr. Simon Chivirie stated that two-thirds at least of the mackerel caught off Prince Edward
Island is taken within three miles of the shore, and some seasons none could be cauglit outaide. (He
spoke from an experience of thirty years,) the reasons being that mackerel come inshore to feed. In
the Bay of Chaleur the fishing is all inshore, the reason being that in the centre it is deep water, with
a strong current. On the south side are banks where fish food abounds.

Mr. McLean stated that he himself had seen vessels among schools of mackerel, as far as the
eye could see either way along the coast, right inshore. He had seen mackerel taken with jigs in two
fathoms of water. Mackerel, lie said are only taken when shifting, except in shoal grounds, or on
banks. When he vas in the habit of fishing all the mackerel lie took was within three miles of
the shore.

"Mr. Campion said lie did not fish outside the limit, because there were no fish there. Some
vessels used to drift off the land, but they would have to sail in again-they could get no fish beyond
the three mile limit.

" Mr. Campbell stated that two-thirds of the fish taken by the fishing vessels in the Bay of Chaleur
are taken witliin the three mile limits. The American fleet, he said, caught mackerel from two to two
and a-half miles from the coast. There was not much fishing doing outside tbree miles.

"Mr. Poirier stated that lie could safely say from an experience of forty years, that lie had never
caught mackerel more than two miles from the shore.

"I Mr. Siinett, of Gaspé, stated that lie had scen American skippers fish two miles fromn the shore, and
inside a mile for mackerel. He had never seen them further than that; they generally fished, said lie,
in by the shore. Codfish, said lie, is caught in his neighbourhood at from one and a-half to two miles
from thé shore.

"Mr. Grenier stated that lie had seen some fishing for mackerel beyond three miles, but the
majority fished within the limit. More than two-thirds or the whole catch of Americans is taken
inside three miles.

" Mr. MLacLeod stated that Americans fishing vessels fished mostly within tlirec miles in the Bay
of Chaleur. lie himself had taken fish off Miscou and Shippegan within half-a-mile of the shore.
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Mr. A. McKenzie stated that the American fleet took two-thirds of their catch inshore, but he
added that smnc skippcrs got all their catck in deep water, perhaps one vcssel ii twcuty.

'Mr. Angus Grant spoke of the trips lie had made, allu ishore or close insboro, for one half-mile
to one and one-half miles.

" Mr. Brown made a statement to the same effect.
"'Mr. MacKay spoke of the catches he had made inshore off Cape Breton, so close that he wpuld

sometimes be anchored aiong the boats.
"<Captain Hardinge, R.N., stated that the best fishin£ w'as without a doubt within three ihiles;

there could be no two opinions on that point. From lis experience and observation on bis fishing
station, and from information lie had obtained, he stated it as his opinion that the outside fishing for
mackerel was of no account whatever. He lad never received any information to the contrary.

"Mr. Nicholson stated tlat woith regard to *the mackerel lie had seen taken, all the catch was
within three miles of the shore.

"MIr. McGuire stated that most of the United States' captains with wivhom he had conversed,
said that they caught their mackerel inshore.

"Mr. Stapleton considered, as a result of his conversations with American fishermen, that three-
fourth of the fish are caught inshore. In 1851 lie had fished with fifty American- vessels close inshore
near Margaree and around Cheticamp, and all got full fares within a quarter of a mile of shore.

"Mr. Baker stated that three-fourth of the mackerel taken by the Americans on the Gaspé coast
and in the Bay of Chaleur was taken within the three mile limit.

"Mr. Jessop of Gaspé had seen Americans fishing in his district riglit along the shore, and within
one mile or two miles of the shore.

"Mr. Coutoure stated that he had taken cod in an American vessel on the Cape Breton coast,
from one mile te one and a-half miles from the shore, and had made good catches of mackerel off
Priùce Edward Island, within two miles of the shore.

"Mr. William MacDonnell stated that all the fish lie had taken at Margaree and Cheticamp wcre
within three miles of the shore.

" Mr. Paquet likewise spoke to large catches taken inshore. The fish, said he, taken near
Margarce, Cheticamp, Broal Cove, and Limbo Cove, ou the Cape Breton shore are all cauglht within
the limit. About Prince Edward Island he said the fish were taken within lalf-a-mile and two miles
of the shore. On the New Brunswick shore 'within two and a-half miles and three miles of thq shore.
In the Bay of Chaleur within a-balf mile and two and a-half miles of the shore; but a few might be
'aught, he said, in the centre of the bay. Aloug the south side of the River St. Lawrence fish were
caught about 150 yards from shore.

"Mr. MacIsaac stated that about two-thirds of.the entire catch of mackerel was taken inshore.
"Mr. Tierney spoke of large catches of mackerel taken from within a mile to a mile and a-half

of the shores of Prince Edward Island. He had fished for eleven years around the island, and had
taken three-fourths of bis catch within that distance.

Mr. McPhee stated that during the whole period of his fishing from 1862 to 1874 three-fourths of
the fish he had cauglit had been taken within three miles.

Mr. John MacDonald also spoke to the large quantities of fish taken during a period of nearly
20 years, the greater proportion of which were taken inside the three-mile lirait.

"Mr. John R. and Mr. John D. McDonnald spoke to a similar experience.
" Mr. Richardson who had fished in American vessels from 1850 to 1874, stated that nine-tenths

of the fish lie had caught while in them had been taken within three miles of the shore.
"lMr. Clement McIsaac stated that he had never caught 100 barrels of mackerel outside of three

miles.
"Mr. McInnis who had fished in American vessels from 1858 to 1873, stated that two-thirds of

the catches he had made were within the three-mile limit.
"Mr. Benjamin Campion, speaking from an experience of seven years fishing, said that two-thirds

of the catch had been taken within the three miles."

Many other witnesses testify to the extreme value of the'inshore fisheries, but I think
I have quoted enough for my purpose.

Let us now examine the testimony as to the number of United States' vessels
frequenting Canadian waters:-

" Mr. Chivirie estinates the number of United States' uackereling vessels in the Gulf annually
from 1848 te 1873 at about 400; since 1873 not over 200 or 300.

"MIr. James R. Mecn states that in 1858 the American fleet was 600 or 700 sail. He counted
400 anchored under the south shore at East Point.

"'Mr. John Campion places the number fromu 1862 to 1866 at from 600 to 700.
" Mr. Joseph Campbell estimates the number at from 450 to 500 in 1866 and 1867, and 400

in 1869, 1870, and 1871.
" Mi. Poirier stated that lie lad seenî 300 sail come into the waters between Cascumpeque and

Mimnigash; all fishing very close to shore.
" Hon. Mr. Howlan, of Cascumpeque says :-I bave seen 340 United States' vessels annually in my

harbour ; generally when there was a gale of wind.
"'Gregoire Grenier states that he has seen more than a 100 sail in a season, and mcre than twenty

came to an anchor in front of his place.

Mr. Foster.-Grenie's evidence all refers to what passed more than seven years
sgo.



Mr. Thom pson.-Well, even so; the mackerel have not changed their habits.
Mr. Fosier.-I thought that they had.
Mr. Thomson
Mr. McLeod says:-

"Dkring the season of 1852, there were fromu 460 to 470 American vessels in the Gulf-
ma'kerelers. In 1854, from 200 to 300 American vessels were fishing in the Bay of Chaleurs. In
1855, fron 200 to 300 in that quarter; probably 600 in the Gulf. They told me that there were about
600 inside of Canso, In 1S56, about the usual number. In 1857 the same, and up to 1862, about the
sane thing; also in 1864, 1865, and 1866 the same. In 1867, there were from 300 to 400 inside
the Bay Chaleurs. I have seen in 1867, 250 lying at anchor in Port Daniel Bay, and as many more
at Paspebiac on the same day, three fourth Americans."

Mr. Philip Vibert, of Perce, Gaspé:
"Of late years few United States vessels have visited our district for mackerel, but I have seen

200 or 300 in siglit at one time. Not more than four or five vears ago I counted 167 from my house.
I have seen 300 in Bay Chaleurs and steaning up to Quebec ;'have seen as many more on the way up.
The average number from the Gut of Canso upwards, I should put at not less than from 350 to 400,
averaging seventy to seventy-five tons. Skippers cone ashore and are communicative; in fact, in many
instances they aie interested in other vessels, and they look after the catch, and can tell pretty well
what it is. There is no difficulty in arriving at a general estimate of the take of boats."

"A vessel may corne into Georgetown with a broken spar, and the captain state that there are
seventy-five vessels at the Magdalen Islands, another vessel would report 100 vessels in Bay Chaleurs
-that is the only way in which you can get at the number of vessels in the bay."

Mr. George Harbour, of Sandy Beach, Gaspé

"Three hundred is about the average. Have seen as many as fifty at one time in the harbour. In
1872 there were at least 300 sail."

Mr. Wm. A. Sinnet, of Griffin's Cove, Gaspé

" Has been told by American captains that there were 300 sometimes, as high as 500. Did not see
al that number at one time, but lias counted as many as sixty odd sail at one time at Madeleine
River."

The testimony of Angus Grant, Port Iawkesbury, will be found on page 180. He
says

"Frou 1854 to 1856 average between 500 and 600 within the bay. Has seen 400 sail in Port
Hood at a time. The number increased from 1856 to 1869, and of larger tonnage. Since 1869 down,
600 to 700 sail. Quite a large fileet in 1S73; about 500 in 1874; not so many in 1875; and 1876,
perhaps not quite half of that. This year there is quite a large fleet coning. Has seen them coming
every day. Lives on Strait of Canso, and cai see thei cross. Average nunber of United* States'
codfishing fleet, from 200 to 300 sail"

I want to see whether he gives the proportion of the catches made inshore.
Mr. Foster.-The bulk of your witnesses did so.
Mr. Thomson.-Yes, thev did do so. Now, let me see what the Americans state in

their own aflidavits. My learned friend, Mr. Foster, assumes the catch taken inshore, for
the purpose of argument, to be one-third; but I am going to show you that a nurmber of
his own affidavits (affidavits which were made by a number of his own men), give this
catch as about one-half, interested as they were; some of our witnesses placed it at nine-
tenths, and consequently I think that this Commission may fairly assume, that at least
three-fourths of these catches are taken inshore.

I will take affidavit No. 201, contained in Appendix M.
Mr. Foster.-Read the whole of it.
Mr. Thomson.-It runs as follows

"I, Roderick McDonald, of Low Point, N. S. do declare and say on oath as follows :-I am living
at Low Point, Inverness, county Nova Scotia, am over thirty years old, have been fishing for about
twelve years until three years ago, vhen I knocked off, because mackerel was scarce in the bay, and it
did not pay-The mackerel fishing lias much fallen off during the last six or seven years-during
these six or seven years the average yearly catch has not been over half of what is was eight or ten
years ago--during some seasots they -will be much more off the shore, at other semons more inshore-
duringIhot weather they will work more off shore-the best place for inackerel I bave ever seen is on
Bradley Bank about twenty miles from North Cape, Prince Edward Island--sometimes the Americans,
when mackerel is plenty, will catch about two-thirds of their entire catch outside a line three miles
from shore; but striking an average I think that during a season when mackerel is plenty, Americans'
will catch about one-half outside and the other half inside a line three miles frou shore."
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That is the only part of this affidavit which I need read at present.
Mr. Foster.-Remember that Mr. McDonald is a Nova Scotian.
Mr. Thomson.-So is Pattilo a Nova Scotian.
Mr. Foster.-McDonald lives there, and his affidavit was taken dolwn there.
Mr. Thomson.-No matter where the affidavit is taken, the affidavit is here among

those submitted by the American Government, and they must adopt it as they have put
it in. Having obtained this statement, if they did not like to put it in they need not have
.done so; but having put it in they are bound by it.

Mr. Foster.--That is a fair argument.
Mr. Thomson.-George Critchett, being duly sworn, says:-

"I an living at Middle Milford, Guysboro' County, Nova Scotia-I am 37 years old, from my
eighteenth year until four years ago, I h ave been out mackerel and cod-fishing mostly in Amuerican vessels
-I left off fishing because the muackerel fishing had beei poor for several years, and is still; whenever
mackerel get to be plenty again I will be out fishing in vessels. I think tiat in former years, say
from ten years ago and longer, the average nîumber of the American mackerel fleet was upwards of
300 during the season-during the sane period about thirty or forty Provincial vessels were in the
Gulf of St. Lawrence-the number of American vessels above referred to, is intended as the number
in the Gulf of St. Lawrence-during the years previous to the last ten years, the average catch of
mackerel was two trips for each vessel-during the last six or seven years they have scàrcely averged
one ful cargo during the season-I think that mchrel go wliere tiey find the best aud lax;est quantity
of feed, and that wheni the wyiiid is off shore it drives the sinall fish on vhici mackerel feed into deeper
water, and the mackerel follow then, and whenever there is a big fleet off shore and heave over
much bait, the mackerel will follow the fleet-during the years I was out fishing we did better outside
a line three miles from shore tlan inside that line-on an average, I am of the opinion, about from
half to two-thirds of all mackerel caught by vessels in the Gulf is caught -outside of a Une three miles
fron shore."

This deponent states that from one-hal to two-thirds of the catches were made
outside, and thus virtually adrmits that one-half were taken inside of the three mile limit;
thisis about as favourable as our own testimonv. We all know that the language which
appears in most affidavits is the language of the man who draws them up ; and this is
true in nine instances out of ten ; and undoubtedly the most that they could get out of
this man was that from one-half to two-thirds of the trips were made outside of the
limit.

Mr. Foster.-le says that during seven years past the vessels have not averaged a
full cargo during the season.

Mr. Thomson.-That makes no difference. I only want to see what the catch is. I
am not at present discussing any other question.

Mr. Foster.-He also states that until the present season only two or three. vessels
seined in the gulf.

Mr. Thomson.-That is another point, and I ami only touching on one point ut the
present moment.

In affidavit No. 177 (Appendix M) George Bunker says:-

"1, George Bunker, do solemnly declare that I ain 31 years old-that I anm living at Margaret
Bay, twenty-four miles troi Halifax. I have been employed as a fisherman ever siuce I was a boy-
for ten seasons I have been master of a fishing vessel, fishing in the waters off the American coasts and
those of Nova Scotia, the Gulf of St. ILaNwrence, and Magdalen Island, for cod, and mackerel, and
herring-codfish is not at all cauglht by the American fishermen within three miles froa the shore-
about half of the mackerel caught by the Americans is cauglt within three miles froni shore."

Mr. Foster.-He states that the catch of mackerel bas largely fallen off during the
last five or six years.

Mr. Thomson.-I cannot read al. through this affidavit. They are very interesting
reading, I dare say, but they take time.

In affidavit No. 192, Appendix (M) I find that Philip Ryan says :--

"I, Philip Ryan, do solemnly declare that I ani living at Middle Milford, I am 42 years of
age-I think I was about 16 years of age wlien I first went out fishing in the Gulf of St. Lawrence
in fishing vessels-I have mostly been mxackerel fishing, although some seasons I have been cod-fisliing
in the bay-I left off going in fishing vessels in 1872; the Americau fshermen don't dry their nets nor
cure their fish on our coasta, as far as I know-dm-ing the last eight or ten years nackerel fishing bas
much fallen off, and duriug the last two years as far as I can hear, mackerel fishing has ahnost been a
failure-porgies and clams as far as I know, is universally used in the bay as bait, although a few
Provincial vessel8 may occasionally use lerring--porgies and clams got ail fron the States, as far as I
am aware-I should think that about one-halif of all the mnackerel caught by vessels is caught outside a
line three miles from shore."



421

Now that is what he says. This you see is contained in the American testimony, and
I say that it is conclusive against the case of the American Government. If they did not
like these affidavits they. need not have put them in, but being in, I say that they are
conclusive against the'American case. Besides there is another matter which sets this
question at rest. When Professor Hind was on the stand, he gave evidence which was
not only very interesting, but, as I submit, conclusive, in view of this conflict of testimony.
I have no doubt that it was so to the Commission, as certainly it was to us. He pointed
out the scientific reasons why the fish, such as the cod, mackerel, halibut, and other fish
of that description which are useful for food, inhabit the Bay of St.* Lawrence. He says
that these fish must necessarily live in water of the temperature of 37 or 40 degrees, or
even of a temperature colder than that. He states that the great Arctic current which
brings down from the riorth those immense icebergs that make our climate so excessively
cold and inhospitable, quite as "inhospitable" as many of the statutes of which rmy
learned friends opposite have complained, also brings with these icebergs an antidote to
the poison, in the shape. of these fish of commerce. He says that this cold stream of
water enters the Gulf of St. Lawrence, and the fish with it ; and he points out that on
the American coast there can of necessity be but very littie fish of this description. He
also points out-and 1 am not going to take up your time by referring to his evidence
in extenso at all-that on three or four points on the American coast this great Arctic
current impinges; that it remains there for a certain period of the year, and in the spring
that the fish go with it, and renain on the shore there until this cold current of water
recedes; but that the great Ocean River, as it is called by Lieutenant Maury, the Gulf
Stream, in its summer swing approaches very near the American coast in some places, and,
touching it in other places, separates the surface current from the colder waters beneath,
where these fish feed, and thus drives them from the American shore to colder regions.
He further pointed out that even in the Gulf of St. Lawrence there are many places where
these fish do not live; that zones of water of diffèrent temperatures are found there, some
warmer and some colder than others; and that in the colder zones these fish live, whilst
in the warmer zones they are unable to live. You will recollect, no doubt, without my
calling your attention particularly to the evidence, that a number of witnesses, American
and British, testified that every now and then, after having tolled the fish out from the
inshore waters by throwing porgie bait, they would suddenly disappear, and be lost to
them; and this is accounted for at once by Professor Hind's evidence. The cause is
this, that the fish then suddenly find themselves in a zone of warmer water, in which
they do not care to live ; consequently they at once dive to a greater depth for the
purpose of finding a zone of water more congenial to their habits of life; and by-and-by
they find their way back to the shore. Another piece of evidence which Professor Hind
gave struck me as being of great importance in this case. He pointed out one extra-
ordinary phenomenon which is observable in the great Bay of St. Lawrence. He says
that the tides come in through the Straits of Belle Isle, and are divided by the Magdalen
Islands into two portions. One portion runs away along the southern coast of Labrador,
around the island of Anticosti, and up the northern bank of the River St. Lawrence, while
the other portion passes down to Prince Edward Island and into the Strait of Northumber-
land. He says that in consequence of the great distance which one portion of the tide
has traversed, while the other has travelled a shorter distance, the tide coming down from
the northern coast meets the ebb tide about the middle of the island, and as a consequence
of that there is really high water always found about the centre of the island ; and for
that reason the island presents the peculiar appearance it does, having been hollowed out
year after year by the action of these tides. The effect of that phenomenon is-and it is
a phenomenon which I think Professor Hind stated only eccurs in one or two other places
in the habitable globe-that the whole of the fish food is carried inshore. The cold
water which is necessary to the existence of these food fish of commerce, such as ,the
mackerel and the cod and the halibut, is carried inshore in the bight of Prince Edward
Island ; it is carried inshore along the southern coast of Labrador; it is carried inshore
along the northern bank of the River St. Lawrence. Al this he points out as being the
necessary result of that tide. These fish are thus brought inshore, and they necessarily
have to remain inshore in order to get the food which they most desire to feed upon.

I then put thi question to Professor Hind:-

" If there should be two classes of witnesses here, each of them being a numerous class, and if
one class swears that the catch of mackerel off the Prince Edward Island shore is very slight within

the three mile limit, and the other that this catch is very good within the three mile limit, which

would you say, in a scientific point of view, is telling the truth." "Undoubtedly," lie repliéd, " those
who swear that a very great portion of the catch is taken there within the three-mile limit, because
science says that this must be the case."

[280] 3K
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So you see that, supposing these witnesses came here and. honestly told what they
believed to be the truth, we have Science stepping in and deciding the question, and,
moreover, deciding the question entirely in favour of the British case. I shall, therefore,
not trouble your Excellency and your Honours any further with the evidence upon that
point, but pass to another branch of my argument. I believe that I stated yesterday in
the course of my argument, that were we to assume the American account of the inshore
catch of mackerel in the gulf to be correct, and fix it at one-third, that even then it
would be quite impossible for them to prosecute successfully mackerel fishing in the gulf,
without having access to the inshore fisheries. The business would not pay. They would
eventually be compelled to abandon the Gulf of St. Lawrence altogether, and in that case
their market would not be supplied with mackerel.

The evidence shows that although an exceptional catch may be made in the bay
wit.hout going iiear the shore at all, yet that no man in his senses would fit out vessels and
send them into the bay, unless he had the privilege of following the shoals of mackerel to
the shore. There is a consensus of evidence on that point, I submit.

There was a statement made with reference to this fishery by Mr. Foster, in his
speech, in connection with the evidence of George Mackenzie, which I think I can
convince Mr. Foster was erroneous. No doubt he unwittingly misrepresented Mr.
Mackenzie's statement.

Mr. Fos1er.-What is it about?
Mr. Thomson.-You put in his mouth this language; it is quoted in your speech
There has not been for seven years a good vessel mackerel fishery, and for the last two years

it has been growing -worse and worse."

Now, he did not say anything of the kind; and I want to show that this is the case.
I will read you what you said:-

"We have the statement of one of the Prince Edward Island witnesses, George Mackenzie, on
page 132 of the British evidence, who, after describing the gradual decrease of the American fishery
by vessels, says, ' There lias not been for sevea years a good mackerel fishery, and for the last two years
it has been growing worse and worse."'

I wish to call the attention of the Commission to this matter to prevent their being
misled by this statement. I do not, of course, charge any wilful mis-statement upon my
learned friend, and consider that he has fallen into an unintentional error. Such language
was never used by the vitness in question: lie never said-" and for the last two years it
has been growing worse and worse." If my learned friend will turn up the evidence and
point such a statement out, I will withdraw this assertion; but though I have carefully
gone through his evidence I cannot find it.

Mr. Foster.-~Do you think that I am quoting that expression of opinion ?
Mr. Thomson.-It is printed with quotation marks. You put forward this statement

as having been made by him ; and I undertake to say that this statement in that respect
bas never been made.

fr. Foster.-I am put down as having quoted that continuously. I may say that I
did not correct that portion or a great portion of my speech.

Mr. Thomson.-You say that this statement is to be found on page 133 ?
Mr. Foster.-The following portion of his examination is to be found on page 133

"Q. The fisheries failed pretty suddenly, did they not ?-A. For a good many years they were
failing.

"Q. Which was the last good year ?-A. We have not really had a good year during the last
seven years.

I think you are right. I do not think that the exact words of the expression which
is placed in quotation marks is to be found there; but that statement contains the spirit of
bis evidence.

Mr. Thomson.- On page 128 he gives an opposite view.
Mr. Foster.-I have just read from page 133. I must compare the statements, and

see how they correspond. I should hate to be responsible for the accuracy of the
printng.

Mr. Thomson.-i will not take up any more time about this matter, further than to
say to the Commission that I have carefully gone through this evidence, and I cannot
find it.

Mr. Foster.-I say that the substance of this statement is there.
Mr. Thomson.-I differ from you on that point; but if you show that it is there, I

will withdraw what I have said about it.
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Mr. Foster.-I have already pointed out the substance of it on page 133.
Mr. Thomson.-And I say that the substance of the statements which appear on

page 128 is exactly the opposite.
Mr. Foster.-I dare say. Mr. Davies was then examining; but the statements from

'which I quoted were made in cross-examination.
.Mr. Thomson.-The following statement appears on page 44 of Mr. Foster's

argument -
" That would make 24,404 barrels caught in British territorial waters the first year of the Treaty.

What were these mackerel worth? Mr. Hall tells you that he buys them landed on shore for
3 dols. 75 c. a barreL"

This is the point to which I wish to call your attention. I cannot comprehend why
Mr. Foster should assume the value of the privilege of taking these fish to be fixed by the
cost of procuring them. It seems to me quite clear that the value of fish in the water,
is just their value in the market-less the cost of procuring them and transporting them
thither.

However, taking his own method of valuation, this caleulation is based on the state-
ment which Mr. Hall makes, that lie bought up these mackerel for 3 dols. 75 c. a barreL
I have looked over Mr. Hall's evidence, but it is very difficult to say whether he meant
that he paid 3 dols. 75 c. a barrel by reason of having his men in his employ on particular
terms, or that he got themi at that price; but George McKenzie, who was also a witness,
states on page 132 of his evidence, that he paid 6 dollars a barrel for mackerel this
year. Now, these two statements are entirely at variance, if Mr. Hall meant that such
was the actual value of the fish when they were taken out of the water and transferred to
him.

Mr. Foster.-.Mr. McKenzie testified as follows on page 132:-
"Q. Then do you pay as high as 6 dollars a barrel for fresh fish ?-A. Yes.
"Q. How much did you pay last year ?-A. We did not then pay higher than 1 dol. 50 c.
"Q. That would be 4 dol. 50 c. a barrel ?-A. Yes.
"Q. And the year before last ?-A. The price then was the same as it was last year.
"Q. How much did you pay four years ago ?-A. About the same, from 1 dol. to 1 dol. 50 c."

Mr. Thomson.-As you will perceive, Mr. McKenzie states, as I said, that he has
given 6 dollars a barrel for these fish this year, as against the price vhich Mr. Hall chose
to say he only pays, or 3 dols. 75 c. a barrel. Mr. McKenzie says that these fish cost
him 6 dollars a barrel. Mr. Foster's calculation is based on the statement made by
Mr. Hall, and this is here confronted with the evidence of Mr. McKenzie.

If your Excellency and your Honours believe that the evidence given on this point
by Mr. McKenzie is correct, and you must judge between the two, the calculation of
Mr. Foster is necessarily at fault.

Mr. Poster.-Mr. McKenzie buys his fish by the hundred, and he est'nates the
number of fish contained in a barrel ; that is the way in which he makes out the price as
being 6 dollars a barrel.

Mr. Thomson.-Mr. Foster says: "That would make 26,404 barrels caught in British
territorial waters that year," which was 1873. Now I take Mr. Foster's own figures in
this matter. He further savs on page 44:-

< That was the first year of the Treaty, and there were imported into the 'United States from the
British Provinces 90,SS9 barrels, on which the duty of 2 dollars a barrel would amount to 181,778
dollars. The value of the fish that our people caught is 99,000 dollars, and the British fishermen gain
in reinission of duties nearly 182,000 dollars."

This is the only year which Mr. Foster has selected.
Mr. Foster.-I have taken the figures for every year since the Washington Treaty

went into effect.
Mr. Thomson.-Even allowing, as the United States' affidavits affirm, that the part

of the gulf catch which is taken by them within the three-mile limit only ainounts to
one-half, we have 40,000 barrels. To this quantity you have to add the quantity
imiported from Canada, -which is nearly ail taken inshore, amounting to 91,000 barrels,
the total is 131,000 barrels, and consequently it appears from these figures that there
were taken fron British territorial waters about 45 per cent. of the entire consumption
of the United States. And if the proportion of the voyages made in the gulf, and taken
within the three-mile limit be two-thirds, then these figures are increased to 150,000,
or to over 50 per cent., and this is the result vhich follows from Mr. Foster's own
figures.
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Mr. Foster.-That is, you .add the catch of your own people to the catch of our
people in the gulf, and say that is such a percentage of the total amount that went into
the United States' market. I dare say it may be so.

Mr. Thomson.-So, as United States' fishermen obtained in the gulf that year 80,000
barrels, and there were imported into their market from the British Provinces about
91,000 barrels, that makes a total catch in the Gulf of St. Lawrence of 171,000 barrels,
that is to say, the catch on the United States' coast was 130,339 barrels, or 43 per cent.,
and the catch in the Gulf of St. Lawrence 171,000 barrels, or 57 per cent., this makes a
total of 301,339 barrels. Now, these very figures themselves are about the very best
evidence that can be advanced as to the relative value of these two fisheries.

With reference to the value which the United States themselves put on our fisheries,
I want to cite some of their own figures; and the value which the Americans themselves
have set on these fisheries is very conclusively shown by admissions of their own public
men.

Sir Alexander Galt.-Before you take up that point, Mr. Thomson, will you be kind
enough to tell me what the proportion of the catch you claim as taken inshore, bore to
the whole American consumption; 50 per cent. you have made it, and 1 think it was
33 per cent. ?

Mr. Thomson.-I say that if the proportion of the voyages taken inshore within the
three-mile limit be two-thirds, there were taken in British territorial waters about 50 per
cent.

Sir Alexander Galt.-50 per cent.?
Mr. Thomson.-Yes. I will read the proposition again. Now, allowing, as the

United States' affidavits affirm, that one-half of .the catch was taken inshore, viz.,
40,000 barrels, add importations from Canada, 91,000 barrels, which makes 131,000
barrels; and therefore there have been taken in British territorial waters 45 per cent. of
the entire consumption of the United States. That is what I said.

Mr. Foster.-That is assuming the whole of your catch to bave been taken
inshore.

Mr. Thomson.-Yes; and if the portion vouched for as taken from within the three
mile limit be two-thirds, then these figures would make 152,000, or over 50 per cent. of
that consumption.

Mr. Foster.-I hope that the Commission will not charge us for the privilege
possessed by British fishermen of catching mackerel.

Mr. Dana.-Some of the British catch is taken eight miles from land.
Mr. Thomson.-In order to show the value, as stated by the Americans themselves, of

these fisheries, I will quote the language of Mr. Secretary Seward, which is quoted
on page 16 of the Britisli Reply to the United States' Answer. Mr. Secretary Seward
said

"Will the Senate please to notice that the principal fisheries in the waters to which these limita-
tions apply are the inackerel and the herring fisheries, and that these are what are called 'shoal fisheries,'
that is to say, the best fishing for mackerel and herring is within three miles of the shore. Therefore,
by that renunciation, the United States renounced the best mackerel and herring fisheries. Senators,
please to notice also, that the privilege of resort to the shore constantly to cure and dry fish, is very
important. Fish can be cured sooner, and the sooner cured the better they are, and the better is the
market price. This circumstance bas given to the colonies a great advantage in this trade. That
stimulated their desire to abridge the American fishing as much as possible; and indeed they seek
naturally enough to procure our exclusion altogether from the fishing grouuds."

Mr. Foster.-What year was that ?
Mr. Thomson.-1852 . Touching the mode in which the Treaty of 1818 as regards

large bays shall be construed, Mr. Secretary Seward said this:-

"While that question is kept up, the American fisheries, which were once in a maost prosperous
condition, are comparatively stationary or declining although supported by large bounties. At the
same time, the Provincial fisheries are gaining in the quantity of fish exported to this country, and
largely gaining in their exportations abroad.

'Our fishermen want all that our own construction of the convention gives them, and want
and must have nore-they want and must have the privilege of fishing within the three inhibited
miles, and of curing fish on the shore."

Certainly the circumstances which induced Mr. Secretary Seward to use that lan-

guage in 1852 have not changed in such a manner as to atuthorize the United States, or any
of her public men, to use different language to-day.

Senator Hamlin, after describing the magnitude and importance of the Anierican
fishermen as the greatest fountain of their commercial prosperity and .naval power,
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declared that if the American fishermen were kept out of our inshore water, an immense
amount of property thus invested would become 'useless, and the fishermen would be left
in want and beggary, or imprisoned in foreignjails.

And in the House of Representatives Mr. Scudder, of Massachusetts, referring to this
subject, said:-

"These fieh are taken in the waters nearer the coast than the codfish are. A considerable
proportion, from one-third to one-half are taken on the coast, and in the bays and gulfs of the
British Provinces."

Now, upon that question, not only as to the value of our fisheries, but also as to the
proportion of the catch which is there taken, this seems to be very strong testimony
coming from an American statesman. He continues

" The inhabitants of the Provinces take many of them in boats and with seines. The boat and
seine fishery is the more successful and profitable, and would be pursued by our fishermen, were it not
for the stipilations of the Convention of 1818, betwixt the United States and Great Britain, by which
it is contended that all the fisheries within three miles of the coast, with few unimportant exceptions,
are secured to the Provinces alone."

Mr. Tuck, of New Hampshire, said

" This shore fishery which we have renounced, is of great value, and extremiely important to
American fishermen. . . . From the lst of September to the close of the season, the niackerel run
near the shore, and it is next to impossible for our vessels to obtain fares without taking fish within the
prohibited limits. The truth is, our fishermen need absolutely, and must have the thousands of miles
of shore fishery which have been renounced, or they must always do an uncertain business."

He may well call them thousands of miles, because we have shown by evidence here
that they aniount to no less than 11,900 square miles. He further says

" If our mackerel men are prohibited from going within three miles of the shore, and are forcibly
kept away (and nothing but force will do it) then they may as well give up their business first as last.
It will be always uncertain."

This is a significant observation. We find through all these speeches allusions made
to the trouble which the course that had been adopted under the provisions of the Treaty
of 1818 towards the body of American fishermen coming on our shores to fish would con-
tinue to bring upon the two countries, and that war was imminent. Why was this ?
Surely if the fishery on their coast is so valuable they can stay there, and if the fisheries on
our coast are so valueless they can stay away ! We have not asked them to come into
our waters. *And it does appear to me that it comes with extremely bad grace from these
people to make complaints that harsh measures are used to keep then out of thern.
What right have they at all ? They have renounced all right. They have have solemnlv,
as far back as 1818, renounced any right to enter these waters, and that Convention is in
full force still, save as terporarily affected by the Washington Treaty. We have no right,
except temporarily, under the same Treaty, to enter their waters. But, according to the
argument of Mr. Dana, ve have the right to enter them, because he says there are no
territorial waters belonging to any country. In that sense you cannot be prevented from
fishing in any waters, if I understand his proposition correctly; and we therefore have the
right to go there and fish. But what do the United States say ? They hold to no such
construction of the law of nations. So far from that being the case, their own shore
fisheries cannot be touched by foreign fishermen, and even under the Treaty, by virtue of
which your Excellency and your Honours are now sitting, our fishermen have only the
right to fish on their shores from the 39th parallel of north latitude northward, not one
step-not one mile to the southward of that parallel can they go. The strongest possible
proclamation of sovereignty which one country can possibly hold out to another is here
held out by the United States with regard to their territorial waters to England and to the
world ; and, yet, for the purpose of getting into our waters, we are told that, under the law
cf nations, American fishernien can come and demand complete freedom of access to
them ; but when it cornes to their own waters that doctrine will not do at al]. This is the
reductio ad absurdum with a vengeance 1 Who ever heard anything like it! Here is a
solemn agreeiment which lias been entered into between two countries, and yet we have
complaints-complaint after complaint-regarding the means which our Government have
exercised in order to keep these people from fishing in our waters, from which they are
inhibited by a solemn Treaty. Why, it does not seem to me to be fair-not to use any
stronger term than that, and using the mildest possible terrn to characterise it-to adopt
this tone. On the contrary, it is most unfair; and here Mr. Tuck states that nothing but
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force will keep the American fishermen out of our waters. But there is a strong reason
for the employment of this language. What is it ? Why, our fisheries are all valuable,
while theirs are practically valueless; "and the truth is," says Mr. Tuck," " our fishermen
absolutely must have access to our thousand of miles of shore fisheries." He states -

" They (the Americans) want the shore fisheries, they want the right to erect and maintain
structures on shore .to cure codfish as soon as taken, thus saving cost, and making better fish for market;
and believing their wishes to be easy of accomplishment, they will not consent to the endurance of
former restrictions, the annoyances and trouble which they have so long felt."

.This is very extraordinary language.for any man to use. The admission is clear,
and also the conclusion which Mr. Tuck draws from it. It is this: they want our
inshore fisheries free from those restrictions, the effect of which the United States' fisher-
men have so long felt; and this is simply a declaration made on the part of American
citizens that a solemn agreement entered into between their country and Great Britain is
an agreement which they do not choose to keep. But of course, such views cannot be
tolerated in any Court.

Now, let us see what are the views as to the value of our fisheries entertained by the
persons who live in Boston, the very centre of the fish trade. I will call your attention
for a few moments to the first annual report of the Boston Board of Trade, of 1855, and
just after the Reciprocity Treaty had come in force. It was presented at the annual
meeting, which was held on the 17th January, 1855. I will onlv read an extract, but the
whole booli may go in, if necessary, and be considered as read, if you please. This is the
same extract which I read when I cross-examined Mr. Wonson

But in connection with the Reciprocity Treaty, it is to the importance of the fisheries that your
Directors wish at this time particularly to call your attention; 70 per cent. of the tonnage employed
in the whale, cod, and mackerel fisheries in the United States belongs to Massachusetts, and Boston
is the business centre.

"<By colonial construction of the Convention between the United States and Great Britain of 1818,
we were excluded from not less than 4,000 miles of fishing-ground. The valuable nackerel fishery is
situate between the shore and a line drawn from the St. Croix River, southeast to Seal Island, and
extending along the Atlantic coast of Nova Scotia-about three miles from the coast-around Cape
Breton, outside Prince Edward Island, across the entrance to the Bay of Chaleur; thence outside the
Island of Anticosti to Mt. Joly on the ILabrador coast; where the right of shore fishing commences.
The coasts vithin these limits following their several indentations are not less than 4,000 miles in
extent, and all excellent fishing-grounds.- Before the mackerel fishery began to be closely watched and
protected, our vessels actually swarmed on the fishing-ground within the spaces enclosed by the line
mentioned.

" Each of these vessels made two or three full fares in the season, and soine thousands of
valuable cargoes were landed every year in the United States, adding largely to ouivealth and
prosperity.

" A sad contrast has since existed. From Gloucester only 156 vessels were sent to the Bay of
St. Lawrence in 1853. Of these not more than one in ten made the second trip, and even they did net
get full fares the first trip, but went a second time in the hope of doing better. The principal persons
engaged in the business in Gloucester estimated that the loss in 1853 amounted to an average of
1,000 dollars on each vessel, without counting that incurred froin detention, delays and damages, from
being driven out of the harbour, and from waste of time by crews. It was agreed by all parties that
if their vessels could have had free accesà to the fishing-grounds as formerly, the difference to that
district alone would have been at least 400,000 dollars.

"<In 1853 there dere.forty-six vessels belonging to Berverly, thirteen of them went to the bay in
1852, but owing to the restrictions, their voyages were wholly unsuccessful, and none of them went
in 1853.

"At Salem only two mackerel licenses were granted in 1853, and at Marblehead only six.
" At Newburyport there are ninety fishing vessels ; seventy of these went to the bay for mnackerel

in 1853, but almost all of them, it is said, made rninous voyages. At Boston only a dozen licences
were granted for tbis fishery in 1853, and very few of the 100 vessels belonging to the towns of Dennis
and Harwich, on Cape Cod-two-thirds of which are engaged in the mackerel fishery-went to the
bay for mackerel last year, because of the ill-success attending the operations of the year previons.
One of their vessels of 100 tons burden, manned by sixteen men, was six weeks in the bay in 1853,
and returned with only one barrel of mackerel

"Unless some change had taken place beneficial to the interests of our hardy fishermen, the
northern fisheries would have been wholly ruined, and in all probabilitylhave entirely ceased, except on
a very limited scale on our own shores. The 150,000 tons of shipping employed in those fisheries
would have been obliged to seek employment elsevhere, and the product of the fisheries themselves,
amounting to 3,000,000 or 4,000,000 dollars annually, would have been lost to us. The present Treaty
opens to us again all these valuable fisheries, and our thanks are due to the distinguished statesmen
who have laboured in bringing it to a successful termination; and your Directors are most happy to
make mention of the services of Israel iD. Andrews, Esq.-a gentleman whom we hope to have the
pleasure of meeting to-day--who lias worked most assiduously for the last four years in collecting
and furnishing in his valuable reports almost al the information possessed on the subject, and
without whose exertions, it is hardly too much to say, the Treaty never would have been made."
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Is not this conclusive ? These -vessels, I suppose, kèpt away from the three-mile
limit, and they made ruinous voyages, and yet we have had witness after witness declaring
here on the American side that the best fishing was outside of that limit, and that there
was no fishing inside at all.

This is the opinion of the Boston Board of Trade on this subject. In fact, we hold
the key in our hands which locks and unlocks the North American fisheries of both
countries ; and it is necessary for us to take care that we are not deprived of our
rights without receiving proper and adequate consideration.

Your Excellency and your Honours will recollect that the Reciprocity Treaty was not
put an end to by us; but it was put au end to by the solemn act of the United States
against the desire of Great Britain, and against the wishes of the Dominion of Canada.

On page 391 of the American evidence, the following question was put to Major Low,
the then witness on the stand:

"Looking up the files of the " Cape Ann Advertiser," with reference to the Centennial, I notice a
statement relative to your fisheries, and to the effect their prosecution bas had on Gloucester, to which
I would like to call your attention, to see whether you agrce with it or not."

It has been shown here before the Commission, and it is well known to everybody
acquainted with the fisheries, that this paper, the "Cape Ann Advertiser," is the great
organ of the fishing interests of New England.

This article runs as follows

"In 1841 the fishery business of Gloucester had reached its lowest ebb. Only about 7,000
barrels of mackerel were packed that year, and the whole product of the fisheries of the port was only
about 300,000 dollars. In 1851 the business began to revive, the Georges and Bay Chaleur fishery
began to be developed, and froin that time to this year, 1875, bas been steadily increasing, until at the
present time Gloicester's tonnage is 10,000 tons more than Salem, Newburyport, Beverly, and Marble-
head united. Nearly 400 fishing schooners are owned at, and fitted from, the port of Gloucester by
thirty-nine firms, and the annual sales of fish are said to be between 3,000,000 dollars and 4,000,000
dollars, al distributed from here by Gloucester bouses.

he Commercial Wharves.

"The wharves once covered with molasses and sugar hogsheads, are now covered with fish flakes
and the odours of the ' sweets of the tropies' have given place to 'the ancient and fish-like smells ' of
oil and dried cod; the few sailors of the Commercial Marine have been succeeded by five thousand fisher-
imen drawn from all the maritime quarters of the globe, and the wharves that were the wonders of our
boyhood days are actually swallowed up in the splendid and capacious piers of the present day, so
much have they been lengthened and widened.

The Salt Trade.

"For nany years after the decline of the Surinam trade, hardly a vessel was ever seen. at
Gloucester, and many persons thouglit that neivermore would a majestic ship be seen entering this
capacious and splendid seaport. But never in the palniest days of Gloucester's foreign trade, were
such immense vessels seen as at the present day. Ships of 1,500 tons. (as big as six William and
Eenry's) sailed into Gloucester Harbour fron Liverpool and Cadiz, and. came into the -wharves without
breaking bulk, and also laid afloat at low water. More than forty ships, barques, brigs, and schooners of
from 400 to 1,400 tons laden with salt alone, have discharged at this. port the present year, and. also
the same number last year. The old, venerable port never presented such a forest of masts as now can
be seen; sometimes six ships and barques at a time, besides innumerable schooners.

The City of Glouester of 1875, and the Town of 1825..

What a contrast is presented as a ship enters the harbour now, with what vas presented in
1825. The little rusty, weather-beaten village, with two 'meeting bouses' and a few dwellings and
-wharves gathered around them; two or three thousand people with 500,000 dollars property, was all
that Gloucester then was, as far as we can ascertain; now the, central wards, without suburban
districts, contain 14,000 people, vith 9,000,000 dollars valuation.

The article continues in this fashion:-

«Five banks with nearly 2,000,000 dollars capital in them (including- Savings); and this increase
has arisen, not from foreign commerce, but from the once despised and insignificant fisheries.

" It will be seen by a review of the history of Gloucester, that a foreign commerce did not build
the town up in population or wealth;. that fromn1825 to 1850; its increase had been very small; but
froml 1850 to 1875, it has grown from 8,000 to 17,000 inhabitants,: and its valuation from 2,000,000
dollars to 9,000,000 dollars ! It is the fisheries that have mainly caused this great change; it is the
success of that branci of industry that. bas linel Gloucester Harbour with wharves, warehouses, and
packing establishments, from the Fort to ' Oakes' Cove.' It- is the fisheries that have built up Rocky
Neck and Eastern Point, and caused Ward 3 (Gravel Hill. and Prospect Street) to show nearly all the

gain in population from. 1870 to 1875."
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This is the testimony of the organ of the Gloucester fishermen. I miglit consume a
great deal of your time in similar quotations. I turn your attention now to a book
which was quoted by my learned friends on the other side, this book of Mr. Adams upon
"The Fisheries and the iississippi." At page 204 this language is used under the head
of fishing liberties and their values:

"Of these ten thousand men, and of their wives and children, -the cod fisheries, if I may be
allowed the expression, were the daily bread-their property-their subsistence. To how emany
thousands more were the labours and the dangers of their lives subservient? Their game was not only
food and raiment to themaselves, but to millious of other human beings.

" There is something in the very occupation of fishermen, not ouly beneficent in itself but noble
and exalted in the qualities of which it requires the habitual exercise. In common .with the
cultivators of the soil, their labours contribute to the subsistence of mankind, and they have the merit
of continual exposure to danger, superadded to that of unceasing toil. Industry, frugality, patience,
perseverance, fortitude, intrepidity, souls inured to perpetual conflict with the elenients, and bodies
steeled with unreimitting action, ever grappling with danger, and familiar with death; these are the
properties to which the fisherman of the ocean is formed by the daily labours of his .life. These are
the properties for which He who knew what was in man, the Saviour of nankind, sought His first
and found Bis most faithful, ardent, and undaunted disciples among the fishermen of Bis country.
In the deadliest rancours of national wars, the examples of latter ages have been frequent of exempt-
ing, by the common consent of the most exasperated enemies, fishermen from the operation of
hostilities. In our treaties with Prussia, they are expressly included among the classes of men 'whose
occupations are for thw common. sulbsistcnce and bencftt of mankind ;' with a stipulation, that in the event
of war between the parties, they shall be allowed to continue their employment without molestation.
Nor is their devotion to their country less conspicnous than their usefulness to their kind. While the
huntsman of the occan, far from his native land, from his family, and bis fireside, pursues, at the
constant hazard of life, bis game upon the bosom of the deep, the desire of his heart, is by the
nature of his situation ever intently turned towards bis home, bis children, and his country. To be
lost to them gives their keenest edge to his fears; to return with the fruits of bis labours to them is
the object of all bis hopes. By no men tipon carth have these qualities and dispositions been more
constantly exemplified than by the fishermen of New England. From the proceeds of their 'perilous
and hardy industry,' the value of three millions of dollars a year, for five years preceding 1808, was
added to the exports of the United States. This was so much of national wealth created by the
fisbery. Witlh what branch of the whole body of our commerce vas tis interest unconnected ? ~ Into
vhat artery or vein of our political body did it not circulate wholesome blood? To what sinew of our

national arm did it not impart firinness and energy ? We are told that they were 'annnally decrcasing
in nitmber;' Yes ! they had lost their occupation by the war; and where were they during the war?
They were upon the ocean and upon the lakes fighting the battles of their country. Turn back to the
records of your revolution-ask Samuel Tucker himself, one of the number; a living. example of the
character common to them all, what were the fishermen of New England in the- tug of war for
independence ? Appeal to the heroes of all our naval wars-ask the vanquishers of Algiers and
Tripoli-ask the redeemers of your citizens from the chains of servitude, and of your nation from the
humiliation of annual tribute to the barbarians of Africa-call on the champions of our last struggles
with Britain-ask Hull and Bainbridge, ask Stewart, Porter, and Macdonough, what proportion of
New England fishernien vere the companions of their victories, and sealed the proudest of our victories
with their blood; and tien listen if you can, to be told that the unoficnding citizens of the West were
not at all benefited by the fishing privilege; and that the few fishermen in a remote quarter, were
entirely exempt from the danger.

"But we are told also that, ' by far the greatest part of fish taken by our fishermen before the
present war was caught in the open sea, or upon our own coasts, and cured on our own shores.' This
assertion; is like the rest, erroneous.

"The shore fishery is carried on iu vessels of less than twenty tons burthen, the proportion of
which, as appears by 'Seybert's Statistical Annals,' is about one-seventh of the whole. With regard
to the comparative value of the Bank, and labrador fisheries, I. subjoin hereto information :collected
from several persons, acquainted with them, as their statements will show in their miriutest details."

I know of no 'language that can more forcibly bring home to the Commission the
value of this fisherv. If the eloquent language that I have quoted contaiàs a tittle of
the truth, then this fishery is the nursery of the American naval marine; Tie future
maritimé defenders of their countrv are to be ,found amongst the bold and. fearless men
who prosecute these fisheries, and amongst them alone. From the fishing vessels of
America sprang those maritime defenders of her flag who maintained with undaunted
bravery the honour of their countrv in the last war'with England; and from the same
source must be drawn those who doubtless would do so again if, unfortunately, another
war should arise between the two countries. Yet, when we speak of such a fishery as this,
we are calmly told by Mr. Foster " You must not look at.these advantages at all, but like
business men you must, pencil in hand, put down the figures and make a calculation of the
values, as though it were a petty matter of bargain and sale between man and nan." In
the name of our common humanity, in the name of the common honour of England and
America, and of the Dominion for which I arn counsel this day, I repudiate such a con
struction being placed upon this Treaty.
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There are some other passages in this book to which I may call your attention. At
page 210 this language is used:-

" These fisheries, as most advantageously secured te the United States by the Treaty of 1873, and
made at the time was, I have always understood, a sine gu 7wn of that Treaty, offer an·invaluable
fund of wealth and power to our country, one wh''ch has never been duly attended to, nor justly
appreciated; but which, if continued and improved, was destined to grow with our growth and
strengthen with our strength.

"The prosecution of these coast and bay fisheries, although it had already become extremely
advantageous, had undoubtedly reached, in a very small degree, the extension and importance it was
capable of attaining. The unsettled state of the3 commercial world for the past twenty years, and the
more alluring objects of mercantile enterprise which such a state of things evolved, seemed, in point
of immediate consideration and attention, to throw these fisheries into the background; but still, until
first checked by the system of embargoes and restrictions, and finally stopped by a declaration of war,
they were silently, but rapidly, progressing, and reaching an importance which, thougli generally
unknown to our country and its statesmen, had become highly alarming to the Governments and
more wealthy merchants of the provinces, and was beginning to attract the attention and jealousy of
the Cabinet of Great Britain towards them.

" The shores, the creeks, the inlets, of the Bay of Fundy, the Bay of Chaleurs, and the Gulf of
St. Lawrence, the Straits of Belleisle, and the coast of Labrador, appear to have been designed by
the God of Nature as the great ovarium of fish-the inexhaustible repository of this species of food,
not only for the supply of the American, but also of the European continent. At the proper season,
to catch them in endless abundance, little more effort is needed than to bait the book and pull the
line, and occasionally even this is not necessary. In clear weather, near the shores, myriads are
visible, and the strand is at times almost literally paved with them.

"Al this was gradually making itself known to the enterprise and vigilance of the New England
fishermen, and for a few seasons prior to the year 1808, the resort to this employment had become
an object of attention from the Thames at New London, to the Schoodic; and boats and vessels of a
small as well as a larger size, were flocking to it from all the intermediate parts of the United States.
In the fishing season, at the best places for catching the cod, the New England fishermen, I am told,
on a Sunday, swarmed like flies upon the shores, and that in some of these years, it probably would
not make an over-estimate to rate the number of vessels employed in this fishery, belonging to the
United States, at from 1,500 to 2,000 sail, reckoning a vessel for each trip or voyage, and including
the larger boat fishery, and the number, if the fisheries were continued, would shoitly be still further
and very greatly extended.

"The nursery for seamen, the consequent increase of power, the mine of wealth, the accumula-
tion of capital (for it has been justly observed, that he who draws a codfish from the sea, gives a
piece of silver to his country), the effect upon the trade and custom of Great Britain, and the corres-
ponding advantages to the United States, of which the enlargement of such an intercourse was
susceptible (for the stock of fish appears inexhaustible), you are much better able to conceive them
than I am to describe ; but I with pleasure point them anew for your consideration, as on many
accounts presenting one of the most interesting public objects to which it can be directed."

At page 199 the following language is used:-

"Be the opinion of Mr. Russell what it may-the portion of the fisheries to which we are entitled,
even within the British Territorial jurisdiction, is of great importance to this union. To New England
it is among the most valuable of earthly possessions."

Now, in the course of his argument, Mr. Foster put the question as if it turned
distinctly upon Who pad he duty, the producer or the consumer. Whether that be
absolutely necessary, for the purpose of determining this case in favour of Great Britain or
not, is not for me to say. That is a question of political economy with which I am neither
desirous, nor probably capable, of dealing. But I am not afraid to let our case turn upon
that question. I think I shall show you by evidence of witnesses and by figures, that in
every instance in this case the duty is paid by the consumer. I am speaking more
particularly of the mackerel ; I shall conclusively show that in the vear when the
Reciprocity Treaty vas in force, the price of mackerel fell off; that immediately after the
Reciprocity Treaty terminated, theprice of mackerel rose in the American market. I shall
show that immediately after that state of affairs was terminated by the Treaty of Washington
the price of mackerel again fell off, and we say that these facts establish at once that the
consumer must have paid the duty. Our witnesses have, one and all, or nearly all,
testified that in theirjudgment the consumer paid the duty. In answer to the question
put by the learned counsel associated with me and myself, " Would yon rather have the
Americans excluded from your fisheries and pay the duty?" they have said "Yes."
While I am upon this subject I will remark, although I will not have time to turn
attention to the document itself, that Mr. Foster, or, at all events, one of the learned
counsel for the United States, read in bis speech a communication from the Hon. Peter
Mitchell, then Minister of Marine and Fisheries, for the purpose of showing that the
repeal of the Reciprocity Treaty would be ruinous to our fishermen. Now upon reference
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to that communication you will find that what he did. put forward was this : that if the
Americans would come in without either paying a license fee or giving any other compen-
sation at all for our lisheries, and if they fished in our territorial waters where the fish
were to be taken, side by side with our own fishermen, and then carried their catch into
the American market free of duty, while· our fishermen, fishing .on the same terms, and
with no better appliances, were met there with a duty of 2 dollars a barrel on mackerel
and 1 dollar on herring, it would necessarily be ruinous. And that proposition, no
doubt, has a vast deal of truth in it. It is impossible, i assume, for two persons to fish
upon equal terms in the same waters, and then, when they go into the American market,
for one to be met by a duty while the other has no such duty to pay, without it .operating
to the disadvantage of the former. But that it is a totally different case from the one we
have to deal with.

I shall show you, as I have said, that during the period of the Reciprocitv
Treaty the prices were low, and that the moment that Treaty was repealed or abrogated
by notice from the American Governient, the prices rose. That the moment that state of
affairs was terminated by the Washington Treaty the prices fell again; and we say that .is
conclusive proof that the Americans have to pay the duty. There lias been a consensus of
testimony, American and British, upon that point.

Let us see what the American witnesses say, for I affirm that on both sides the
witnesses agree in the statement that the consumers pay the duty. It is true that
Arnerican witnesses, who are themselves fishermen, or those who speak the opinion of
fishermen, sav that thev would prefer the old state of things. Why ? Bec2use, under
that state of things, they could steal into our waters and carry off our fish for nothing,
and then their British conpetitor was met in the market with a duty of 2 dollars a barrel,
while they were free. But I apprehend the consumer did not want that state of affairs.
These witnesses admitted that it made the fish dearer, whenever the question was put to
them. I have eut out the evidence referring to this point, and I will read it:-

A1ERICAN WITNESSES ON DUTIES.

Page 75-F. Freeman:-
"Q. If you were allowed to make your choice which would you take---exclusion from the British

inshore fisheries and the imposition of a duty on colonial caught fish, or the privilege of fishing inshore
in British waters and no duty ?-A. I would rather have the duty.

"Q. You say you would rather have the duty paid ; you think you would make more money ; you
are speaking as a fisherman ?-.4. Yes.

"ý Q. You would have a better market for your fish? Under the present systeni the consumer gets
his fish cheaper, does he not? You, would make the consumcr pay that 2 dollars duty? You, woùld sell
your fish 2 dollars higher ?-A. .Yes.

Mr. Trescot.-That is political econo mV.
Mr. Thomson.-Why did you ask him ?
Mr. Trescot.-I asked him simply which systemi he would prefer.
3r. Thomson.-I am asking him why?

"Q. And you say the reason is that you would get so much money in.your pocket at the expense
of the people thaL at iish. Is not that the whole story ?-A. Certainly.

Page 93-N. Freeman:-
Q Were you among those who opposed or favoured the continuance of the Reciprocity Treaty ?

-A. I was among those that opposed it.
"Q. There were some that opposed it or rather required thc duty to be maintained upon codfish?

-A. I was one who preferred to have the duty retained upon codfish.
"Q. Upon codfislh ?-A. Yes.
"Q. Your people wished in fact to keep the duty on codfish ?-A. Yes.
«Q. Why ? Be kind enough to state why ?-A. Because we felt it would be better for us as a

cod-fishing town to exclude as far as possible the fish from the Provinces. .1i would give 'us a better
chance, as we supposed, to disposc of ourfish at higier rates.

"Q. And the effect of the Treaty you considered would be to reduce the price ?-A. We supposed
that the effect of the Treaty would be to bring in codfish from these Provinces into our port, and of
course necessarily it was presumed that it would reduce the price of fish.

"Q. I suppose the mackerel fishermen have the saine object, to keep up the price of fish ?-A. I
presume they have.

- " Q. Then, of course, you think your views are correct. You think now, I presume that your
opinion was correct ?-A. Yes.

" Q. And you still continue to think that is correct, and. that the effect of the provisions of the
Treaty is to bring down the price of fish ?-A. Ye-, I think .that is the tendency. I am not aware
whéther it bas brought the prices down.
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"Q. I mean to say you have not changed your opinion ?-A. No.
"Q. Of course there might be other causes operating, but that is the .general tendency of the

Treaty ?-A. Yes.
"Q. To make the fish cheaper for the consumer ?-A. We have so regarded it. Well,. perlhaps, it

would have that tendency. We have thought that it would.
" Q. That is precisely what your opinion was ?-A. Yes.
"Q. You have not altered your opinion ?-A. No.
"Q. Your opinion, if you will allow mc to put it in my words, is that it mnakes si cheapcr to the

conmrners in th (7nited States ?-A. My opinion is that it will have that tendency.

Page 107-Graham:-

Q. You say that you would prefer a duty on Canadian fish entering American. market to the
privilege of fishing within three miles of the shore in the bay ?-A. Yes, I should if I went fishing.

"Q. Why ?-A. Because I do not think that the privilege amounts to as much as the duties
to us.

"Q. Why do you want the duty kept on ?-A. Because, in the first place, we would get more for
our fish in the United States.

"Q. And when the duty is abolished the price naturally cornes down ?-A. The fish might then
be a little cheaper.

"Q. That is your opinion ?--A. I do not think that the price would come down much.,
"Q. Then why do you vant the duty kept on ? Do you not think that you gave a rather

hasty answer ? You say you would prefer the duty to the privilege of fishing in the Bay of St.
Lawrence, within the limits ?-A. Yes.

"Q. Why ? I understood you to say, it was because this would keep the price up ?-A. That was
a little erroneous, I think. Let me think the matter over.

"Q. Why would you rather prefer the duty to the privilege mentioned ?-A. Because that would
keep the price up, and we would then get more for our fish. I thought you had me a little.

"Q. I merely want your statement on the point ?-A. That is my candid opinion.
"Q. You now speak as a fisherman ?-A. Yes, if I was fishing that would be my idea.
"Q. All classes of men have selfish motives ?-A. I want to get ail I can for what I have to sell,

and to buy as cheaply as possible.
"Q. And in order to get a high price for your fish, you want the duties on ?-A. Yes.

Page 124-Friend:

"Q. You thought you would get more mackerel and get a better price for them .?-A. If we liad a
duty on mackerel we would get a better price, and would get more mackerel if we fished off shore.

Page 130-Orne

"Q. You say you would prefer a duty of 2 dollars a barrel to the liberty of fishing within the
limits of the bay ?-A. I do.

"Q. Why ?-A. Because I think the mackerel which I take to market would then bring more.
"Q. Would the price be then higher by 2 dollars ?-A. I couId not say.
"Q. W hat is your belief ?-A. I belicve tiat would be the case.
"Q. Consumers might appreciate the matter differently ?-A. I speak as a fisherman.

Page 14:7-.Leighton:

Q. In regard to mackerel, leaving herring out, would you prefer a duty on mackerel ?-A. Yes.
"Q. You. speak as a fisherman ?-A. Yes.
"Q. Why would you prefer a duty on mackerel ?-A. Our maccrcl would fetch that inuch more a

barrel. We lose that,.you know.
"Q. By the duty coning off ?-A. Yes, thc fßshermern lose il. The Govern.mnt does not lose il.
"Q. Amd the pcople who eat tho fish gain it ?-A. Yes.
"Q. And if you were to speak to a Man whose business was consuming mackerel, you would get

an opinion adverse to a duty ?-A. Yes.
"Q. You would not object I suppose to run the duty up a little higher-how would that suit the

lishermen ?-A. I think that is about right.

Page 160-Riggs:

"Q. You say you would prefer a duty being imposed on our mackerel to the right to fish inshore
in British waters ?-A. I should.

"Q. Why do you want a duty on ?-A. It is no benefit to us to fish inshore, that I ever saw.
"Q. Why do you want it on ?-A. Well, we would have a better market for our fish.
"Q. Would you get a higher price for them ?-A. We should-yes.
"Q. And therefore you are speaking. as a fisherman; as such you would like to get the highest

price you could for your fish ?-A. Certainly.
"Q. You think that the imposition of a duty would give you a better market ?-A. Yes, if

Canadians had to pay the duty, it is likely they would not fetch the fish in.
"Q. What would.be the result of that ?-A. We would have a higher price and a quicker market.
"Q. You would have a higher price ?-A. I do not know that this would be the case or auything-

about it * but it would be a quicker market for us.
[2801 3 L 2
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Page 187-Smith:-
" Q. You spcak as a fisherman; you want to get thc most you can. Howo much do you think yous

ould get 1-A. As much as the duty.
"Q. I don't know but you are right. Perhaps you would like to have a little more on. Suppos-

ing a duty of 3 dollars was put on, I suppose it would still have the effect of rising the price of fish ?-.
A. I think it would kill us. No, let me see. I don't know anything about that. I think by keeping
the English fish out, our fish would bring a better price."

Page 201-Procter:-

"Q. Speaking as a fisherman, would you prefer to have the duty on ?-A. Personally, I would
rather have the duty on.

" Q. Why ?-A. Because the duty is better for us, for it would have a tendency in years of good
catches to prevent your people from increasing their business. It has that tendency.

"Q. Has it any tendency to better you, as well as to injure your neighbours ?-A. That is what.
we were looking for-for better prices.

"Q. Has it a tendency to increase prices to your fishermen ?-A. It would.
"Q. So, if it increases the price of the fish, it strikes me the consumer must pay the increased

price ?-A. Am I not clear that the duty has anything to do with it; it is the catch."

Page 207-Procter:-

'"Q. And did not the duty on Canadian caught fish replace the bounty ?-A. Yes; and the.
reduction of the duty on salt was granted as an offset for the removal of the duty.

Page 208-Procter :-

"Q. And that came latter ?--A. Yes, two or three years after the Ratification of the Treaty.
"Q. When it was proposed to take the duty off you remonstrated, thinking that this would reduce

the price of fish, and this was the general feeling among fishermen and of the inhabitants of the coast.
of New England ?-A. Yes."

Page 312-Warren:-

"Q. Now, with regard to the right of carrying our fish free into the United States, I suppose you
think that is of no advantage to your fishermen, that provision of the Treaty ?-A. I have no idea.
it is any advantage to our side of the house.

"! Q. It is a disadvantage, isn't it ?-A. Yes, it is against us.
"Q. Be kind enough to explain how ?-A. All these things seem to me to regulated by supply

and demand. If there is 100,000 barrels of mackerel hove into our market on top of what we produce,
the tendency is to depreciate prices.

" Q. If this provision of the Treaty increases the supply of mackerel in the United States market.
it will bring down the price of fish ?-A. State that again.

" Question repeated ?-A. I think it would have that tendency.
"0- That is the reason you think it is no advantage to your fishermen to have the privilege of-

fishing inside ?-A. No, putting both questions of the Treaty together, it is no advantage, because the
supply is increased and the prices are depreciated.

"Q. You will admit this, that it is an advantage to the consumers by bringing down the price?
You admit that ?-A. Yes.

" Q. Then in point of fact it gives you cheap fish ?-A. The tendency is to cheapen them..
" Q. For thé people of the United States ?-A. Yes."

Page 326-Lakenian:-

" Q. The American fishermen. want· the duty back on fish, I suppose ?-A. I do not know about
that, LIam sure; but they naturally would wish to have it back egain, -I suppose, in order toexclude,
our fish from their market..

" Q. I suppose that the consumer aot his fish cheaper, owing to tho removal of the duty, and the
admission of your fish into the American Market ?-A. The consumer would then get his fish cheaper
-the more fish that are put on the market the cheaper the consumers gets them.

" Q. Is not the resuit of, the Treaty, which admits your fish into the American market, on equal
terms with the American fish, to raake the price of fish lower in that market ?-A.. It,has that tendency
evidently.

" Q. Theiefore the consumrai gets his fish for less money ?-A. Evidently ho e8. When herring
are abundant the price is low.

" Q. It further follows that although a certain class of fishermen may lose something by this free
admission of British fish into the Anerican market theAmerican public gain by it ?-A. By getting
their fish at a lower price ? Of course it makes the price of fish lower in that market.- That is clear.

"Q. Then the consumer gets the fish cheaper? He evidently does-the larger the quantity that
is put upon the market the less the price will be." ..

Page 389-Sylvanus Smith:
"Q. Supposing the mackerel caught in colonial waters were excluded, would it, or would it not,

have any effect upon the price you get for your fish ? Supposing one-fourth of the quantity consumed
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in the States was excluded, would it have any any effect on the price of the other three-fourths ?--
A. I think some, not much. I think it would stimulate.our home production.

" Q. In what way would it stimulati it ? 3y raising the price, is it not ?-A. Well, to a small
extent.

"Q. Well, then the effect of the British mackeiel coming in is that the consumer is able to buy it
cheaper than he otherwise would.-A. Well up to a certain point. The effect vould be very smail.
There is not a large enough quantity. It is our home catch that affects it."

Page 429-Myrick:-

"'Q. Wiat would be the effect upon the business of your firm of putting back the former duty of
2 dollars a barrel upon mackerel sent from Prince Edward Island to the States ? I would like you to
explain your views in this regard, particularly ?-A. Well, I suppose, sinco we have got Our business
established there, and our buildings and facilities for carrying on the fishery, it would be difficult for us
to abandon it altogether; but we would then turn our attention more particularly to codfishing, until,
at any rate, the niacherel season got well advanced and the mackerel became fat, and'if any would
bring a high price it would be those taken in the latter part of the season. We might catch
some of them, but we would not undertake to catch poor mackerel to compete with those caught on
the American shore.

"Q. Explain why not ?-A. Well, No. 3 mackerel, which are poor mackerel, generally bring a good
deal less price than fat mackerel, and men do not catch any more poor mackerel than they do fat ones;
the cost of catching them, and of barreling and shipping them is the same, while the fat mackerel
bring a better price. We would carry on the codfishing business irrespective of the American market;
we would catch, cure, and ship codfish to other markets-to the West India markets, and we might
make a fair business at that ; but as to catching mackerel exclusively under such circumstances, it would
not do to depend on it al"

Page 430-Myrick

"Q. What is it that fixes the price of mackerel in the United States market?-A. Oh, well, of
course it is the supply and dcmand, as is the case weith cverytling else. When there is a large catch of
mackerel on the American shore, prices rule low ; this is a very sensitive market. If a fleet of 500,
600, or 800 vesséls are fishing for mackerel, and those interested get reports of the fleet doing
anything, the market falls at once; and this is the case, particularly wben prices are any way
inflated."

Page 488-Isaac Hall

"Q. You told Mr. Foster that if a duty was re-imposed you would consider very seriously-
whether you would continue in the business ?-A. Yes.

"Q. You made that statement on the assumption that you paid the duty ?-A. Yes.
"Q. i think it bas been explained very clearly that the price of fish depends almost altogether -

on the catch-this is the case to a large extent ?-A. To a large extent-yes. If there'is- large catch
of mackerel prices rule low, and if there is a small catch they rùle high.

"Q. If the evidence given here on 'the part of British witnesses is correct, two-thirds of the fish taken
by American vessels in the gulf, I may say, are caught inshore ; and assuming that two-thirds of their
whole catch in the gulf is taken inside of the three-mile limit, could the American fleet, if they were
excluded from fishing within this limit, prosecute the gulf fishery for the other third-would this pay-
them ?-A. I think it 'would be a difficult business to do so, if that proportion is correct.

"Q. If the price goes up, who pays the enhancedpnice? is it not the consumer 1--A. Yes.
"Q. And if the catch is large, the price goes down-so it iould depend in some measure oir

whether the catch on the American or on our own shore was large, as to who would pay this~ duty 1-
A. Yes ; and on the quality of the mackereL.

These are quotations that I make from the American evidence. I do not quote from
our own, as Mr. Dana admitted ·there was -such a consensus -of evidence on that polint.
that he almost insinuated that it was too uniform to be depended upon.

f no* yropose to deal at length with two. questions of vital importance in this inquiry,.
viz.

In favour of which country is the balance of advantages arising..from reciprocai freedom. of
trade gained by the- Treaty of Washington ? and

2nd. Upon whom is the incidence of duties levied upon.fLsh exported by Canada iuta the unite.
States, the producer or the-consumer ?-

I again (if I iay do so without giving offence to my learned friends on the other side)
express my obligations to Mr. Mial. for the valuable assistance he has afforded in preparing
my argument.on these points.

Article XXI of the Treaty of Washington is as follows
"It is agreed that for the terna of years mentioned in Art. XXIII of this Treaty, fish and flsh oil

of all kinds (except fish of the inland lakes and of the rivers falling into them and except fish pre-
served in oil), being .*the ·products of the fisheries of the United States or of the Dominion of Canada,
or of Prince Edward Island, shall be admitted into each country respectively, free of duty."
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Article XXII. " Inasmuch as it is asserted by the Government of. Her Brixannic Majesty that the
privileges accorded to the citizens of the United States under Article XVIII of this Treaty are of
greater value than those accorded by Articles XIX and XXI of this Treaty to the subjects of Her
Britannie Majesty, and this assertion is not- admitted by the Goveriment of the United States, it is
further agree .1 that Commissioners shall be appointed to determine, having regard to the privileges
accorded to t ne United States to the subjects of Her Britannic Majesty, as stated in Articles XIX and
XXI of this Treaty, the amount of any compensation which, in their opinion, ought to bc paid by the
Government of the United States to the Governimeut of Her Britannic Majesty in return for the privi-
leges accori'ed to the citizens of the United States under Articlt XVIII of this Treaty ; and that any
sum of mon ey which the said Commissioners may so award sliall be paid by the United States Govern-
ment in a g -oss sum within twelve months after such award shall have been given."

The advantages which might be expected to flow from the reciprocal freedom of
markets, provided for by Article XXI, might be of two kinds:-

1. Increased trade.
2. Increased profits upon the volume of trade already existing.

The latter, however, could only obtain upon the supposition that the duties previously
levied had been a burden upon the foreign producer.

In reference to the first of these questions it is contended-

1. That the increase of consumption in the United States of British caught fish has not been equal
to the increase in Canada of th2 products of the United States fisheries.

2. That a considerable portion of the products of British Auerican fisheries exported to the
United States for many years past, bas been re-exported to foreign countries vhere they have entered
into competition with other foreign exports of Her Majesty's British American subjecte; audit must
be borne in mind that these fish have not paid any duty.

These propositions will be dealt with seriatim.
By reference to statement No. 8, to be found on page 435 of the British evidence, it

will be found that for the seven years following the abrogation of the Reciprocity Treaty
(when duties were payable upon importations) the imports of fish and fish oil from the
United States into the Dominion of Canada and Prince Edward Island were as
follows:-

Dollars.
1867 .. .. .. .. .. 172,366

1868 .. .. .. .. .. 170,156
1869 .. .. .. .. .. .. .. .. 99,563

1870 .. .. .. .. 99,409

1871 .. . .. 123,331
1872 .. .. . . .. .. .. 123.670

1873 .. .. .. . . .. .. 279,049

the average annual value being 1 i2,506 dollars.
During the years 1874, 1875, 1876, 1877, when no ýduties were payable, they have.

under the operation of the Treaty, been as follows:-
Dollars.

1874 .. .. 728,921
1875 .. .. .. .. .. .. .. 727,587

1876 .. .. .. .. .. .. .. .. 697,657-

1877 .. .. .. .. .. .. .. 750,382

the annual average having been increased to 721,637 dollars.
The increase, therefore, of United States exportation of fish and fisli oil annually to

Canada has been 569,131 dollars, of wvhicli 379.030 dollars consisted of fresh fisl, leaving
390,101 dollars as the increase upon articles previously subjected to duty. As against
this gain to the United States the British producers have gained an increased market in
the United States of only 340,589 dollars, as will be seen by the following figures to be
found in the same statement.

During the seven years immediatelv preceding the Washington Treatv, when.duties
were payable, the United States imported the fish products of Canada and Prince Edward
Island as follows, viz.:

Dollars.
1867 .. .. .. .. .. 1,108,779
1868 .. .. .. .. .. 1,103,859
1869 .. .. .. 1,208,805
1870 .. .. .. .. .. 1,129,665
1871 .. .. .. .. .. 1,087.341
1872 .. .. 93,041
1873 .. .. .. .

the annual average being 1,137,839 dollars.
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Since the Treaty has been in full operation the annual.average has increased to
1,505,888 dollars, thé imports having been as follows:

Dollars.
1874 1,612,295
1875 . 1,637,712
1876 .. 1,455,629
1877 .. .. 1,317,917

the increase in the annual average being 368,049 dollars, of which inerease 27,460 dollars
was due to fresh fish, leaving 340,589 dollars as the increase upon articles previously
subjected to duty. From these figures it is clear, then, that as respects the advantages
arising from an increased market the United States and not Canada has been the greatest
gainer. It may be remarked, before Ieaving this part of the subject, that althougli the
statistics put in by the Governnent of the United States, as to·the total imports into the
United States from Canada, approximate very closely to those put in by Ilér:Majesty's
Government in respect of the exports from Canada to the United States; there is an
important discrepancy between the exports from the United States to Canada, as put in
evidence in Table XIV of Appendix 0, and the imports into Canada from the United States
as put in evidence by Her Majesty's Government.

This h.s alreadv been referred to during the course of the evidence, but the attention
of the Commissioners is now again directed to the explicit admissions of Mr. Young, the
Chief of the Bureau of Statistics at Washington, in his reports of 1874, 1875, and
1876. With regard to this subject, for example, lie says, at page 15 of his report for
1S76 :-

"During the year ended June 30, 1876, the total value of domestic merchandize and produce
exported to Canadla, and which vas omitted in the Iteturns of the United States' Custom oficers on
the Canadian border, as appears from the official statements furnished by the Commissiouer of
Customs of the Dominion, amounted to 10,507,563 dollars, as against 15,596,524 dollars in the
preceding year, and 11,424,566 dollars in 1874."

2. Ibeg now to call the attention of your Excellency and your Honours to the fact
that a considerable proportion of the products of the British-American fisheries, exported
to the United States for nany years past, has been re-exported to other foreign countries,
where they may be fairly presumed to have entered into competition with the direct foreign
exports of Her Majesty's British-American subjects.

This will clearly appear by reference to statement No. 11, to be found on page 437 of
the British evidence, whieh shows that the exports of dried and smoked, pickled and
other cured fish (exclusive of California) to all other foreign countries, from 1850 to 1S76,
averaged annually (at a gold valuation), as follows, viz.

Douars.
1850-185-4 .. .. .. .. .. 755,165 non-reciprocal years.
1860-1866 .. .. .. .. .. 1,001,984 reciprocal years.
1866-1873 .. .. .. .. .. 1,196,554 non-reciprocal years.
1873-1876 .. .. .. .. .. 1,640,426 reciprocal years.

Now, comparing these exports from the United States to all foreign countries, with
the imports from Canada to the Uniterl States, it would. appear that they are largely
inter-dependent. The imports referred to are as follows:-

Dollars.
1850-1854 .. .. .. .. .. . . .. 792,419

1856-186G .. .. .. .. .. .. .. 1,377,727

1866-1873 .. .. .. .. .. .. 1,137,839
1873-1877 .. .. .. .. .. .. .. .. 1,505,888

With regard to this matter, I callattention to the following assertion made at page 9
of the " Answer " of the United States, viz.

" But 'while the resuit (of the Washington Treaty) to themi (Canadians) lias been one of steady
development and increasing wcalth, the United States' codfishery even has declined in amount and
value."

If, then, the domestic production of rhe United States has decreased, and the 2xports
to foreign countries have inereased in about the same ratio as have the importations from
Canada, is it .not evident that the increased imports have been made mainlu with a view.to
the supply of foreign markets-or what is equ'.vaient-to supply the hiatus in the markets
of the United States due tothe exportation of a greater quantity.of their own fish products
than·the yield of their fisheries warranted, in view of their own requiremeuts for home
consumption ? It would seerm fromn an examination of the statistics that the increased
importations from Canada during those years in which no duties were levied on Canadian
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fish were largely due to an increased foreign trade, and it is contended that H er Majesty's
subjects gained no substantial pecuniary advantage from supplying those foreign markets by
indirect rather than direct trade. On the other hand, the tender:-y of this class of trade
is to throw the foreign carrying trade, hitherto conducted by subjects of Her Majesty, more
and more into the hands of the shipowners and brokers of the United States.

A close examination of Canadian exports confirms this view. Of the entire exports
those to the United States and to other foreign countries compare as follows :-

Years. Percentage sent to the Percentage sent to
Yeas.United States. other foreign countries.

1850-54 .. 31 68½
1856-66 34 7-10 65 3-10
1866-73 .. 28½ 711
1873-76 31 1-10 68 9-10

If any further reasoning is required in support of this very evident contention, the
following extract from page 529 of the "United States' Census Report for 1860 " may be
useful:-

"By the Warehousing Act of 1846, foreign fish were allowed to be imported and entered in bond,
and thence exported without payment of duty; but under the 1teciprocity Act, Colonial fish are
admitted free of duty. These Acts have caused our principal fish distributing cities, such as Boston,
New York, and Philadelphia, to become exporters of large quantities of foreign fish."

·Although, therefore, the export trade of Canada has progressively increased from vear
to year, it is plain that the removal of fiscal obstructions on the part of the United States
has had the effect more or less of turning a certain proportion of our foreign trade, with
other foreign countries, into American channels. In other words, a larger proportion of
the West Indian and South American fish trade of Canada has been done through United
States' merchants, whenevte tariff restrictions have been removed.

Now, the able Counsel and Agent of the United States bas chosen as the basis upon
which to determine the question of remissions of duty, the year 1874.

It is contended that it would be manifestly unfair to take as a basis upon which to
estimate such remissions, those years during which it is alleged the exportations from
Canada to the United States have (mainly in consequence of such remissions) considerably
increased.

The United States import from Canada and Prince Edward Island of fish and fish.
oil from 1867 to 1873, during which period duties were imposed upon sucli importations,
were as follows

Doilars.
1867 .. .. .. 1,108,779

1868 .. .. 1,103,859
1869 .. 1,208,805
1870 .. .. .. 1,129,665
1871 .. .. 1,087,341

1872 .. 933.041
1873 .. 1,393,389

.The average annual value of the above-mentioned importation was 1,137,840 dollars,
and the largest in any one year, 1,393,389 dollars, in 1873.

The commerce and navigation returns of the United States give the importation fiom
Canada in that year at 1,400,562; or, including Newfoundland, at 1,685,489 dollars, as
follows:

Imported. Amount of Duty
which would

Description. Rate of Duty. have been

Quantity. Values. collected if entered
for consumption.

Dollars. Dollars. Dollars.
Fish (fresh) .. .. .. 8,627,724 lbs. 278,707 Free.
Herring.. 53,039 bbla. 179,377 1 00 per bbL 53,339
Mackerel .. 89,698 bbls. 605,778 2.00 ,, 179,396
Sardines, &c., preserved in oil 3,527 50 per cent. 1,763
All others not elsewhere specified .. .. 552,032 131 ,, 74,524
Oil, whale and fish .. 127,315 gals. 66,068 20 ,, i 13,213

Total .. .. .. .. 1,685,489 .. 321,935
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Now, by referénce to the United States' Commetee and Navigation Retunns for 1873
(page 311) it will be seen that the re-exports of foreiga fish were as follows-.

Barrels. Amount. Rate. - Duty.

Dollars. Dollars. Dollars.
Herring.. .. .. .. .. 19,928 81,775 1,00 per brl. 19,928
Mackcrel .. .. .. .. 36,146 178,328 '2·00 ,, 72,292
AU other .. .. .. .. .. 213.534 13- per cent. 28,827
Oil (pago 319) .. .. .. .. 25,601 20 ,, 5,120

Total .. .. .. .. ,, 126,167

This sum, therefore, representing duties which never were collected must be deducted
from the aggregate duties accrued, as shoâVa by the figtiies just previously given, viz.,
321,935 dollars... . ... ..

•Deduct- . Dole. Dols..
Duties on re-exports .. .. .. .. .. 126,167
Estimated duties on fish products not covered by Washington Treaty,

estimated at.. .. . .. .. .. .. 10,000
- 136,167

Thus leaving a sum of .. .. · .. . .. .. 185,768

in regard to which it remains to be decided whethei'or not'its remission has inured to the
benefit of the Canadian producer.

The United States contend, at page 31.of the Answer, that the remission of duties to
Canadian fishermen during the four years which have already elapsed under the operation
of the Treaty has amounted to about 400,00 dollars annually, which proposition it was
explicitly stated would be conclusively proved in evidence which would be laid before the
Commission. This extraordinary assertion which, it has been contended, has been contra-
vened by the whole tenor of the evidence, whether adduced on behalf of the United
States or of Great Britain, was followed up by the laying down of the following prin-
ciple, viz.:-

"Where a tax or duty is imposed upon a small portion of the producers of any commodity, froni
which the great body of its producers are exempt, such tax or duty necessarily remains a burden upon
the producers of the smaller quantity, diminisbing their profits, which cannot be added to: the price,
and so distributed among the purchasers and consumers."

[t is contended, in reply, that this principle is true only in those cases in which the
ability on the part of the majority of producers to supply the commodity thusjtaxed, is-
fully equal to the denand. - .

The question whether the consumer or producer pays any imposts ievied *upon the
importation of certain commodities, does not depend upon whether the body o'f foreign
producers is large or small relatively to the body of domestie producers, with whose
products theirs are to come into competion, but simply upon the question whether or not
the existing home production .is equal to the demand. If it be not equal, and a'quantity
equal to one-third or one-fourth of that produced at home hé really required,'prices'must
go up'until the foreign producer can be tempted to supply thÈ remainder,'·end the
consumer will pay the increased price not only upon the· fraction i'mported, but ùpon the
greater quantity produced within the importing country as well. And the tendency of al·
the· evidence in this case, British and American, has -been-a-most explicit and -direct
cànfirmation of this principle.

The British evidence to which I shall immediately call your attention, proves beyond
a ·doubt that when duties were imposed upon mackerel of 2 dollars per barrel, British
exporters to the United States realized a sufficient increase of price to enable them to pay
those duties and still receive a net amount equal to the average p-ice received befoié those
duties were imposed, as well as after they were removed.

Upon a careful examination of the United States' testimony, it will, I submit, appear
that during those years when duties were imposed upon British-caught fish, the price of
mackerel wben landed from United States' vessels froin their fishlfpg voyiages in the bay,
was to the full extent of the duty in excess of the price they commanded after the duty
was repealed, or before it was inposed.

It is impossible to conceive a clearer proof that the consumer and not the producer
had to bear the burden of the duty and not only thac,.but an equivalent burden upon

[280] 3 M
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every barrel of mackerel caught and landed by the United States' mackerel vessels during
the existence of that duty.

In the evidence adduced on behalf of Her Majesty's Government this point has been
established beyond possibility of refutation. The average prices obtained by the following
*firms, viz., A. H. Crowe, Lawson and Ha.rington; and Young, Hart and Co., in gold, at
Halifax, after payment of duties and all other charges, are given by the various witnesses
as follows, the sales being made in all cases to United States' buyers.

B.uTIS EvmENcz.-1861--1866 (during Reciprocity).

P. 424, A. H. Crowe
P. 419, Lawson and Harrington
P. 425, Young, Hart and Co.

Average prices..

P. 424, A. H. Crow' .
P. 419, Lawson and Harrington
P. 425, Young, Hart and Co.,,

Average prices..

1878-
P. 424, A. H. Crowe
P. 419, Lawson and Hlarrington
P. 425, Young, Hart and Co.

Average prices..

... 12 85

1866-1873 (dutiable period).
13 05

. 13 30
14 46

NÔ.1. ~ No. 2. No. 3.

D. c. D. c. D. c.
13 12 875 6 65
12 78 7 98 6 73
12 66 8 54 6 04

8 42

.. 13 60 9 96

.1877 (during Washington Treaty).
12 37
12 25
12 81

12 47 9 83

6 47

6 49

7 55

It will be observed, then, that the Halifax merchants had to submit to no decline in
price from 1866 to 1873.

The evidence adduced on behalf of the United States *proves the prices at which
mackerel caught by United States' vessels in the Bay of St. Lawrence during these same
periods were valued, on settling with the crews (exclusive of the cost and profits of
packing, which would have increased the prices by 2.00 dollars per barrel), to have been
as follows:-

J. O. Proctor.

As per page 208a
United States' evidence.

D. c.
7 80

12 00
12 30
il 90
5 20
7 60

10 96
il 13
14 20

Sylvanus Smith.

Page 330,
United States' evidence

D. c.

George Steele.

Page 402,
United States' evidence.

D. c.

10 98
12 85
10 87
5 77
7 62

10 84
12 21
12 93

9)93 09 .. 8)84 07

10 84 .. 10 51

15 74 .. 1535
12 22 .. 14 12
18 45 16 00 18 85
17 80 16 00 17 31
11 90 13 00

8 00
9 86 14 00 822

6)85 97 5)67 00 5)73 85

Year.

1857
1858
1859
1860
1861
1862
1863
1864
1865

Average

1866
1867
1868
1869
1870
,1871
-1872

'14 77 .Average 14 33. 13-40
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J. 0. Proctor. Syh% anus Smith. George Steele.

Year.

As per page 208a Page 330, Page 402,
United States' evidence. United States' evidence. United States' evidence.

1873 .. .. .. .. 9 85 9 25 •10 46

1874 .. .. . 552 6 00 6 25

1875 .. .. .. 14 46 11 33 14 18
1876 .. .. .. 11 05 10 20 . 11 60

4)40 88 4)36 75 4)42 49

Average .. .. 10 22 9 19

These prices produce the following result:-

1857 to 1865. 1866 to 187.3.

During operation Dring
of Reciprocity Treaty. Washington r ty.

D. e. D. c.
J. O. Proctor . .. . 10 34 1433 10
S. Smith .. ,, .. Ni40l
George Steele . 10 51 14 77 10 62

Average prime in United States' ourrrency 10 42 14_17 10 01

Approximate gold prices .. 9 17 il 33 - 9 00

From these prices, it is abundantly clear that the consuming classes in the United
States were compelled to pay at least 2 dollars (gold) per barrel more for all.the mackerel
brought in by the United States' vessels duririg the existence of the duty..

What stronger evidence can be required than these facts (perhaps the. only facts with
reference*to which the testimony of witnesses on both sides are fully and absolutely in
accord) to satisfy an impartial mind as to the real incidence of taxation, upon the article
in question; and inasmuch as the mackerel is the only fish the market for the best
qualities of which is timited to the United States, it is not deemed necessary to continue
the inquiry with reference to other fish products to which the markets of the world are
open, and whose prices therefore can in no way be influenced by the United States.

Now, if your Honours please, there is but one other subject to which I will call the
attention of this Commission before I close, and that is to the offer made by the
American Commissioners at the time this Treaty of Washington w.as being negotiated. I
refer to the offer to remit the duty on coal, lumber, and salt. The circumstances are
stated at length in the Reply of Great Britain to the Answer of the United States, and,
therefore, I need not refer particularly to the figures. The sumr was 17,800,000 dollars,
as far as I can recollect. Now, if it is true, as contended by the United States in their
" Answer," that the remission of duties means a boon to the persons in.whose favour they
are remitted, and that those persons are the producers, then it is .clear that this a fair
.estimate put by the American High Commissioners themselves, upon the fshing privileges that
they were then endeavouing to obtain from the British Government. Whether that is a
correct principle or not, is no part of my duty to contend. My argument is that that
was the view of the United States, as a country, believing in the proposition that the
producer, and not the consumer, pays the duty.

In their own Answer they put the remission of duties ,which they say inures to our
benefit at 400,000 dollars a year. While we do not admit the correctness of their view
of that remission either in principle or amount, their Answer is an admission of their
estimate of the value of the concessions aforded to them. If -the concessions were wort
as muci as that, then the award of this Commission must of necessity be in favour /
Great Britain for a large amount. But it may be said " You have got the value of S
because we have remitted these duties." We have shown by evidence and argu . t
conclusively that the producer does not pay 1 dollar of these duties, that fish fro lie
lalifax market was sent there during the period when the duties were paid, and ti the
fish merchant here received back in his own counting-house for the fish sold in Bo n, as

* Average price of eurrency 1857 to 1865, 88c.; 1866 to 1873, 80c. ; 1873 to 1876, 90c.
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riuch money as when there was no duty paid at all. The remission of duty, therefore, is
a benefit to citizens of the United States and not to us.

I have, in order to close this argument to-day, passed over a number of subjects
to which I at one time intended to call to the attention of the Commission. But the time
is pressing. We are all to a considerable extent worn out with the labours of the
Commission.. Yesterday I asked the Commission to open at an earlier hour to-day ·in
order that I might finish my remarks without further adjourinment,' and I am happy ta be
able to redeeni my promise.

I have now brought my argument on behalf of Great- Britain to a -close. lTo the
shortcomings and defects of that argument I am painfully alive. But the cause I have
advoc!ted\ is so righteous in itself, has been supported and sustained by evidence so
trust vOhrr nd conclusive, and is to be decided by a tribunal so. able and impartial as
that w h ,ave the honour to address, thiat 1 entertain no fears of the result.

A1ttiU'lIh I rejoice that a responsibility which for many months bas pressed with no
ordi e reight upon my learned colleagues and myself, is well nigh ended, yet I cannot
but è pang of regret that the days of my pleasant intercourse witl the gentlemeni
eng iF in and connected with this most important inquiry, are drawing to a close.
- r'1r the kind consideration, and unfailing urbanity extended to my colleagues and
mvs('4, I tender to your Excellency and your lonours my most sincere acknowledgment
and - 'anks.

hat shall I say to my brethren of the United States? To their uniform courtesy
tact '. .kindly feeling, we chiefly owe it, that this protracted inquiry has. almost reaclhed
its ..,îation without unpleasant difference or dissension of any kind. · ·

To the cause of the Lriited States, which both my patri;otisni and my professional
duty constrain me to regard as utterly untenable, the ability, ingenuity, and eloquence of
Judge Foster, Mr. Dana, and Mr. Trescot, have done more than justice. They have
shown themselves no unworthy members of a profession which in thcir own country
bas been adorned and illustrated on the Bench and at the Bar by the profound learning
of a Marshall, a Kent, and a Story, and .by the brilliant eloquence of a Webster and a
Choate. From my learned, able, and acconplished brethren of the United States, I shall
part when this Commission shall have closed its labours withi unfeigned regret.

A few words more and I have done. To the judgment of this Tribunal, should it
prove adverse to my anticipations, Great Britain and Canada will bow without a murmur.
Should, however, the decision be otherwise, it is gratifying to know that we have the
assurance of ber counsel, that America will accept the award in the same spirit with which·
Eniland accepted the Geneva judgment, and like England pay it without unnecessary
delay. This is as it should be. it is a spirit which relects honour upon both countries.
The spectacle presented by the Treaty oi Washington, and the arbitrations under it, is one
at which the world must gaze with wonder and admiration. While nearly every other
nation of the world settles its difficulties with other Powers by the dreadful arbitrament of
the sword, England and America, two of the most powerful nations upon the eartb;
whose peaceful flags of commerce float side by side in every quarter of the habitable
globe, whose ships of war salute each other almost daily in every cline and on every sea,
refer their differences to the peaceful arbitrament of Christian men, sitting without show
or parade of any kind in open court.

On the dav that the Treaty of Washington was signed by the High Contracting
Parties, an epoch in the history of civilization was reached. On that day the heaviest
blow ever struck by human agency fell upon that great anvil of the Almighty. upon which
in His own way and at Bis appointed tinie, the sword and the spear shall be itransformed
mto the plough-share and the reaping-hook,


