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( 2a55 )

BOOK THE THIRTEENTH.

OF EVIDENCE.

CHAPTER THE FIRST.

OF THE NATURE AND KINDS OF EVIDENCE.

Preliminary. —The law relating to evidence deals (1) with the facts 
which must he proved to warrant the legal result sought by conviction 
or acquittal ; (2) with the party on whom the proof of such facts devolves, 
t'.e. the burden of proof ; and (3) the nature of the proof required by law 
of the facte to be proved (a).

There is in general no difference as to the rules of evidence, or modes 
of proof, between criminal and civil cases. What may be received in the 
one case may be received in the other, and what is rejected in the one 
ought to be rejected in the other (6). A fact must be established by the 
same evidence, whether it is to be followed by criminal or civil conse­
quences (c). But in a criminal case ‘ it is very important to conform to 
the rules of law which protect the accused from evidence of a doubtful 
or uncertain character when certain evidence can be obtained’(d).

Remedy for Misreception of Evidence. -Until 1908 the only remedy 
in case of reception of inadmissible evidence against a person accused 
and convicted of felony or misdemeanor before a court of oyer and 
terminer gaol delivery or quarter sessions was by case stated by the judge 
(in his discretion) for the consideration of the Court for Crown Cases 
Reserved (e). If the latter Court held the evidence inadmissible 
the conviction was of necessity quashed, even though without it there 
was sufficient legal evidence upon which to convict (/).

In the case of misdemeanors, tried on a record of the King’s Bench 
Division, the remedy was bv motion for a new trial, but this remedy is 
taken away (g) by the Criminal Appeal Act, 1907 (7 Edw. VII. c. 23). 
Misreception of evidence against a person tried and convicted on indict­
ment is ground of appeal to the Court of Criminal Appeal (h) : but the 
procedure by case stated under the Act of 1848 is also available (t). Where

(o) See Stephen Dig. Ev. pref. Taylor, 
Evidence (10th ed.), s. 1. Phipson, Ev. 
(4th ed.) p. 1. Willn, Ev. (2nd ed.)t p. I.

(b) R. v. Watson, 2 Stark. (N. P.) 155 ; 
32 St. Tr. 1, Abbott, J. R. v. Runlet,t, 
3B.AAld.717; I St. Tr. (N. S.) 1.

(r) Lord Melville’s case, 29 St. Tr. 7113.
(d) R. t>. El worthy, L. R. 1 C. C. R. 103, 

107, Kelly, C.B.
(c) 11 A 12 Vint c. 78, ante, p. 2007.
(/) R. v. (1 ibnon, 18Q.B.D. 537. R. r.

Saunders [1890], 1 Q.B. 400. Cf. Makin

t\ Att.-Gen. [1894], A. C. 57. Connor v. 
Kent [1891], 2 Q.B. 547.

(g) 7 Edw. VII. c. 23, s. 20 (ante, pp. 2005, 
2037).

(h) S. 3, ante, p. 2010. This does not 
apply to common law indictments for 
obstruction or non-repair of highways, 
Ac., s. 20 (3), ante, p. 2011, in which cases 
the appeal is as in a civil action tried at 
the assizes.

(»') 7 Edw. VII. c. 23, s. 20 (4), ante, p. 
2007.
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an at * is due to misreception of evidence there is no remedy by writ 
of error (/), appeal, or motion for a new trial. Under the Act of 11M)7, 
misreception of evidence against a person indicted would seem not to be 
ground for allowing an appeal if the appellate Court considers that no 
substantial miscarriage of justice has actually occurred (A), and this power 
seems to apply whether the appeal is under the Act of 1007 or bv case 
stated under the Act of 1848 (l). As to Criminal Appeal generally, see 
ante, pp. 2001) et seq.

Skct. I. —Direct and Circumstantial Evidence.

Best Evidence. It is a general rule that you must give the best 
evidence that the nature of the case permits of (w). It seems that this 
rule applies only to the proof of the crime or of some fact material to the 
crime (n), and the rule is subject to the exceptions stated post, pp. 2080 et 
seq. The true meaning of the rule is said by Chief Baron ( filbert not to be 
that in every matter there must be all that force and attestation that by 
any possibility might have been gathered to prove it, and that nothing 
under the highest assurance possible shall be given in evidence, but that 
no such evidence shall be brought as ex naturd rei supposes still greater 
evidence behind in the party’s possession or power (o) ; for such evidence 
is altogether insufficient, and proves nothing, as it carries a presumption 
with it contrary to the intention for which it is produced. For if the other 
greater evidence did not make against the party, why did he not produce 
it to the Court ? The best proof of an act or of words is the evidence 
of a person who did the act or saw it done, or spoke the words or heard 
then spoken. The best proof of a writing is the original writing itself (p).

This rule or maxim applies alike to oral and documentary evidence. 
In Williams v. East India Co. (7) the question was whether the agent 
of the defendants, who were the freighters of the plaintiff’s ship, had 
apprised the plaintiff or his officers of the inflammable and dangerous 
nature of a quantity of roghan which had been stored in the ship, and 
which ultimately occasioned its destruction. It was the duty of the con­
ductor of military stores to convey goods on board the ship, and of the 
chief mate to receive them ; the chief mate was dead, and no evidence was 
given of what had passed between him and the conductor of stores ; 
but the captain and second mate proved that no communication had 
been made to them. Upon this evidence, the plaintiff who, it was held, 
was bound to prove the negative, was nonsuited, and on motion for a 
new trial the non-suit was affirmed. Ellenborough, C.J., in delivering 
the opinion of the Court said : ‘ The best evidence should have been 
given of which the nature of the case was capable. The best evidence 
was to have been had by calling, in the first instance, upon the persons

(;) Abolished by 7 Edw.VILc. 23.8.20(1) 
(ante, p. 2037).

(k) 7 Edw. VII. 0. 23, s. 4 (1), ante, p. 
2012. Nee It. v. Meyer |I008|, 1 Cr. App. It. 
10. It. v. Dyson 110081. 2 K.B. 454, 
citing Makin v. Att.-(«cn. for N. 8. W. 
11804), A. U. 57, 70.

(f) Ante, p. 2007.

(m) Williams v. East India Co., 3 East, 
192. Bull. (N. P.) 203. Taylor. Ev. (10th 
• «I.) S. *91.

(«) Henman r. I .eater, 13 C. B. N. S. 
770. Pbill.Ev. (7th «I.). 301.

(o) (lilb. Ev. (lated.), 4.
(p) Vide post, pp. 2005 tl seq.
(?) 3 East, 102.

70



CHAP. I.] Direct and Circumstantial Evidence. 2057
immediately and officially employed in the delivering, and in the receiving 
of the goods on board, who appear in this case to have been the first mate 
on the one side, and the military conductor, the defendant’s officer, on the 
other ; and though the one of these persons, the mate, was dead, that did 
not warrant the plaintiff in resorting to an inferior and secondary species 
of testimony (namely, the presumption and inference arising from a 
non-communication to the other persons on board), as long as the military 
conductor, the other living witness, immediately, and primarily concerned 
in the transaction of shipping the goods on board could he resorted to ; 
and no impossibility of resorting to this evidence, the proper and primary 
evidence on the subject, is suggested to exist in this case.’

As to documentary evidence, vidt >nt, pp. 2008 et my.
The rule as to best evidence is now construed less strictly, and with 

more admitted exceptions, than when it was first adopted : and in truth 
the explanations and exceptions have whittled away the rule and made it 
apply rather to the weight than to the admissibility of evidence (r). In 
applying the rule the question is, whether (1) direct or circumstantial 
evidence, or (2) oral or documentary evidence, is the best evidence 
available in the particular case.

Circumstantial Evidence. —When a fact itself cannot be directly proved 
by an eye witness or an ear witness, or an authentic and probative docu­
ment, that which comes nearest to the proof of the fact is the proof of 
the circumstances which necessarily or usually attend such facts. Proof 
of the existence of such circumstances creates a presumption (a), i.e. 
entitles the Court or jury to infer that the fact itself existed or did not 
exist, unless and unt the presumption or inference is rebutted by other 
evidence, for the) Land instead of the proofs till the contrary be. 
proved (<). In cri <ual cases it is often impossible to produce a witness 
who saw the act uimitted ; and recourse must necessarily be had to 
circumstantial icnce, i.e. to proof of circumstances, from which the 
commission < act may be inferred by the jury (it).

(r) Phipson, Ev. (4th od.), 35-37.
(*) Uilb. Ev. 142. As if a man be found 

suddenly dead in a room, and anothvr bo 
found running out in haste with a bloody 
sword ; this is a violent presumption that 
he is the murderer, for the blood, the 
weapon, and the hasty flight, are all the 
necessary concomitants to such horrid 
facts ; and the next proof to the sight of 
the fact itself is the proof of those cir­
cumstances that do necessarily attend such 
fact. Ibid. Co. l,itt. 0 ; Starkie Ev. (4th 
od.), 843 n. Unless the wound was in such 
a part of the body that the deceased could 
not have indicted it himself, and it was 
shewn that no other person had been in the 
room, it is conceived that such a presump­
tion ought not to he considered as con­
clusive. In Ashford v. Thornton, 1 B. & 
Aid. 428, where the subject of presumption 
in cases of murder was much discussed, 
Abbott, J., said : ‘A case might be put where 
a person should come up and find another 
lying wounded with a dagger in his body, 
and should draw it out, or should, in assisting 

VOL. II.

the wounded man, wrench the knife out of 
the murderer’s hand ; then, if the murderer 
escaped, leaving him with the hotly, accord­
ing to this law [Bracton] ho would bo 
considered guilty of the murder, and bo 
immediately hanged without trial.’ And, 
4 in the history of the law, several presump­
tions which were at one time deemed 
conclusive by the courts, have, by the 
opinions of later judges, acting upon 
more enlarged principles, become conclusive 
only in the absence if proof to the contrary, 
or have been treated as wholly within 
the discretion of juries.’ C. 8. («.

(1) Vide Stcph. Dig. Ev. Art 1. Taylor, 
Ev. (10th od.), 88. (13-69. Wills, Ev. (2nd 
od.). (12. This is also called presumptive 
proof. Roacoc, ‘Nisi 1‘rius* (18th ed). 33.

(u) 1 I’ll ill. Ev. (7th txl.). 100. Wills 
Ev. (2nd ed.), 02. Cf. Taylor, Ev. (10th 
ed), s. 05. The rules as to the admission 
of circumstantial evidence arc the same in 
criminal as in civil cases, subjix-t to the 
need of greater particularity in the former. 
Perhaps strong circumstantial evidence in 

S
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Thus where an indictment for murder was supported entirely by 
circumstantial evidence, and there was no fact which, taken alone, 
amounted to a presumption of guilt ; Aldcrson, B., told the jury that 
before they could find the prisoner guilty, they must be satisfied ‘ not only 
that those circumstances were consistent with his having committed 
the act, but they must also be satisfied that the facts were such as to be 
inconsistent with any other rational conclusion than that the prisoner 
was the guilty person ’ ; and he then pointed out to them the proneness 
of the human mind to look for, and often slightly to distort the facts, 
in order to establish such a proposition, forgetting that a single circum­
stance, which is inconsistent with such a conclusion, is of more import­
ance that all the rest, inasmuch as it destroys the hypothesis of guilt (v).

Presumptions. —The terms presumption or presumptive are often 
applied to circumstantial evidence. Presumption is an ambiguous 
term, and is used in more than one sense with reference to legal proceedings.

There are three classes of presumption
( 1 ) Absolute presumptions of law (prœsutnptiones juris et de jure), which 

cannot be rebutted by any evidence («>), and are really rules of substan­
tive law (x) ; (2) presumptions of law (prœsutnptiones juris) which may 
be rebutted by evidence ; (3) presumptions of fact or of mixed law and 
fact, which may be rebutted by evidence.

1. It is an absolute presumption of law that a child under seven 
cannot be guilty of a criminal offence (?/), and that a boy under fourteen 
cannot be guilty of rape as a principal in the first degree (z).

It is also presumed that every person knows the law (ignoratio juris 
excusât neminem) (a).

2. Rebuttable presumptions of Law.—It is presumed that a child of 
seven and under fourteen cannot commit felony : but the presumption 
may be rebutted by evidence that he is doli capax (6).

A person accused of crime is presumed to be innocent until the pre­
sumption is rebutted by legal evidence, whether direct or circumstantial, 
excluding all reasonable doubt of his guilt (r). This is but an instance 
of the general rule that illegality is never to be presumed (d). This 
presumption only means that the burden of proof lies upon the prosecution 
until shifted by sufficient evidence.

All persons are presumed to be of sound mind till the contrary is
cases of Crimea, committed for the moat part 
in hoc ret, ia the moat satisfactory of any 
from whence to draw the conclusion of 
guilt ; for men may be seduced to perjury 
by many base motives, to which the secret 
nature of the offence may sometimes afford 
a temptation ; but it can scarcely happen 
that many circumstances, especially if they 
be such over which the accuser could have 
no control, forming altogether the links of 
a transaction, should all unfortunately 
concur to fix the presumption of guilt on 
an individual, and yet such a conclusion bo 
erroneous. 1 Hast, 1\ C. 223.

(r) K. ». Hodge. 2 Ix-w. 227. See the 
remarks on this subject in Starkie, Ev. 
(4th ed.), 839.

(w) 8vo l'hipson, Ev. (4th od.), 025.

Taylor, Ev. (10th ed.), c. 0. Wills, Ev. 
(2nd ed.). 43.

(z) Wills, Ev. (2nd ed.), 43, 44.
(y) 1 Hale, 27. Vide ante, Vol. i. p. 58. 
(?) 1 Hale, 030. R. v. (iroombridge, 7 

C. & 1\ 582. It. i'. Eldcrshaw, 3 C. & V. 
390. Vide ante, Vol. i. p. 00.

(а) Taylor, Ev. (10th od.), s. 80.
(б) It. v. Owen, 4 0. * l\ 286. Wills 

Ev. (2nd ed.). 47. Vide unie, Vol. i. p. 50.
(c) See R. ». Twyning, 2 B. & Aid. 380. 

But see R. ». Harhorne, 2 A. & E. 540. 
Williams ». H. E. I. C. 3 East, 102.

(d) See Sissons ». Dixon. 5 B. & C. 758. 
Bennett ». Clough, 1 B. & Aid. 401. Rod- 
well ». Hedge, 1 C. & 1*. 220. Wills, Ev. 
(2nd ed.), 47.
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proved ; but if imbecility or derangement of mind be admitted or proved 
to have existed at any particular time, it is presumed to continue unless 
its continuance is disproved (e).

A married woman proved to have committed certain kinds of crime 
in the presence of her husband is presumed to have committed the crime 
by his coercion (/).

When a man is charged with doing an act, of which the probable 
consequences may be highly injurious, the intention is an inference of 
law resulting from the doing of the act (y). In R. v. Sheppard (//), 
uttering a forged stock receipt to a person who employed the prisoner 
to buy stock to that amount, and advanced the money, was held sufficient 
evidence of an intent to defraud that person ; and it was further held, 
that the oath of the person to whom the receipt was uttered that he 
believed the prisoner had no such intent, would not repel the presump­
tion of an intention to defraud. So where the prisoner was indicted for 
setting fire to a mill, with intent to injure the occupiers, it was held, 
that an injury to the mill being the. necessary consequence of setting 
fire to it, the intent to injure might be inferred ; for a man must be sup­
posed to intend the necessary consequence of his own act (*). So in 
prosecutions for forgery, a jury ought to infer an intent to defraud the 
person who would have to pay the instrument if it were genuine, although 
from the manner of executing the forgery, or from that person’s ordinary 
caution, it would not be likely to impose on him, and although the object 
was general to defraud whoever might take the instrument, and the 
intention of defrauding in particular the person who would have to 
pay the instrument, if genuine, did not enter into the prisoner’s con­
templation (;).

On an indictment for murder, on proof that the accused killed the 
deceased person, he is presumed to have done so with malice aforethought ; 
and must in defence prove any circumstances on which he relies by way 
of justification, excuse, or alleviation, unless they appear in the evidence 
adduced against him (k).

On an indictment for defamatory libel on proof of publication, malice 
is presumed, and it is for the defendant to displace the presumption 
by proving privilege, Ac., or by specially pleading and proving 
justification (l).

It is a legal maxim, that ‘ omnia prœsumuntur esse rite et solemniter 
acta donee jwobetur in contrarium ’ ; (m) and, therefore, it is a general 
presumption of law, even in cases of murder (n), that a |>erson acting 
in a public capacity, as a peace officer, justice of the peace, constable,

(e) Att.-Gen. v. Parnther, 3 Pro. Pari. 
Com. 443; 2» K. R. «32. Hanks r. Good- 
follow, L R. 5 Q.B. 557. Vide Taylor. Kv. 
(10tlied.),8.197. andante, VoL i. pp. 02 et «eg. 

(/) Ante, Vol. i. pp. 91 et sea.
V/) R. »’• Dixon, 3 M. & S. 11, 15, KDeo- 

borough, C.J.
(A) R. A R. 1H9.
(*> R. v. Farrington, R. A R. 207.
(?) R. I’. Mazagora, R. & R. 291. ,4nte. 

p. 1949. Sen also It. ». Hill, 2 Mood. 
30. Proof of particular intent to defraud 
is not now m oesaary in most caeca of forgery,

ante, p. 1042.
(k) Fast. 255 ; 1 East, P. C. 340. .4 me, 

Vol. i. p. 050
(/) Ante, Vol. i. pp. 1039 et sea.
(m' Roecoe, ‘Nisi Prius’ (18th ed.), 42. 

As that a marriage was lawfully celebrated. 
See R. v. Manwaring, D. & B. 132 : and 
ante, Vol. i. p. 980.

(n) Berryman r. Wise, 4 T. R. 300, 
Bailer, J. Sec also R. v. Rees, 0 C. & P. 
000. R. r. Barrett, 0 C. A P. 124. Butler 
r. Ford. I Or. M. A R. 002 ; 3 Tvrw. 077. 
R. v. Murphv, 8 C. P. 297

3 s 2
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Ac., is duly authorized to do so (o). This rule of evidence runs through 
all offices from that of a judge to that of a vestry clerk (//). It is an 
exception from the rule as to producing the best " evidence,
and makes it unnecessary to produce the appointment of such 
officers and sufficient to prove that they acted as such, leaving the other 
party to rebut the presumption.

As a general rule that is to be presumed which reasonably accounts 
for the existing state of things (</). Thus the relations of landlord and 
tenant, of partnership, and of marriage, are frequently presumed from 
the conduct of the parties being consistent with that state of things, 
and more consistent with that state than any other (r).

It may be proper here to mention the well-known caution of Hale 
respecting presumptive evidence : that a person should never be con­
victed of murder or manslaughter, unless the fact were proved to be 
done, or at least the body found dead (.s).

3. Presumption of Fad or of mixed Law and Fact. Proof of certain 
facts and circumstances is held to justify the inference based on human 
experience and the probabilities of life that certain other facts occurred 
which cannot be proved by direct evidence (t).

Where a letter, fully and properly directed to a person at his place 
of business or usual residence, is proved to have been posted, this creates 
a presumption that it was delivered in due course of post (it). This 
rule is recognizedbv many statutes as to service of notices, &c., by post (v), 
and applies to letters delivered by private hands, as well as through 
the post office (if).

Execution of Documents. -Ordinarily an instrument is written at 
the time it bears date, and the date is presumptive evidence that the

(«>) R. r. Wrelst, 3 Camp. 432. It r. 
(•onion, 1 Loach, 515; i East, 1*. C. 
312,315.

(/<) Marshall v. Lamb, 5 Q.B. 115, 
Vat tenon, J. Doe d. Bowiev r. Barnes, 
8 Q.B. 1037. Walton v. Gavin. 16Q.B. 48 ; 
where a soldier had been enlisted more than 
three weeks, and had been employed to 
enlist recruits, and had done so. and it was 
held that it might be presumed that he had 
been attested. In this case Erie, J., 
mentioned an anonymous ease where, in 
support of a marriage, the only proof that 
the party who performed the ceremony was 
a priest, was the fact that he performed it ; 
and this was held enough. See also 
Plumer r. Briscoe, 11 Q.B. 41». Bunhury 
r. Matthews, 1 ('. & K. 380.

(q) R. v. St. Marylebone, 4 Dowl. & Ry. 
475, Bayley, J.

(r) Per Erie, .7., in R. v. Fordingbridgc. 
E. B. & E. 078, where a witness proved that 
more than sixty years before he lived with 
the same master as the pauper, and believed 
him to be an apprentice, and that lie was 
instructed by a journeyman, and lodged 
and boarded in the house, with two others, 
who were instructed in the art of a tailor, 
and, after proof of due search for the 
indentures without success, it was held

that this state of things could only be 
accounted for by the existence of an 
indenture of apprenticeship.

(«) 2 Hale, 21K); 11 St. Tr. 004 n. See 
Upington r. Solomon, 0 Buchanan, Cape. 
Sup. Ct. 240. 276, De Villiers, C.J. R. v. 
King. 0 Canada, Cr. Vas. 430, and ante, 
Vol. i. p. 822.

(0 Such presumptions are often divided 
into three sorts—violent, probable, and 
light. Co. Litt. 6 b. 3 Bl. Com. 371. 
Taylor. Ev. ( 10th ed.), ss. 08, 09. But such 
a classification seems altogether useless, 
and the distinction to amount to nothing 
more than that in one case the presumptive 
evidence may he very strong, in another less 
so, and in another very weak. Six- Wills, 
Circumstantial Evidence, c. 3. s. 7; Wills, 
Ev. (2nd ed.), 40; Taylor Ev. (10th ed.) 
ss. 214*216.

(«) Walter v. Haynes, Ry. & M. 140. 
Tentordon, C.J.

(t>) Collected in Taylor, Ev. (10th ed.), 
ss. 170, 180. The production of a post- 
office receipt or certificate of posting is 
evidence of posting and address, but proof 
may Ik- given by the person who postal the 
letter.

(tr) Taylor. Kv. (loth ed.), a. 182.

8526



CHAI*. 1.1 Dirai and Circumstantial Evidence. 2061
instrument was made on that date (x). So the date of a bill of exchange, 
is prima facie evidence that it was drawn at that date (//), and as a bill 
of exchange is usually accepted within a few days after it is drawn, 
the date of the bill, though not evidence of the very date of the acceptance, 
is reasonable evidence that the acceptance took place within a short 
time after that day, regard being had to the distance the bill would 
have to travel from the one party to the other (?).

Conduct. Most important presumptions are derivable from the 
conduct of the parties. Where the circumstances induce a strong suspicion 
of guilt, and the accused might, if innocent, explain those circumstances 
consistently with his own innocence, and yet does not offer such explana­
tion, a strong natural presumption arises that he is guilty. And in 
general, where a party has the means of rebutting and explaining the 
evidence adduced against him, if it is untrue or creates an erroneous 
impression as to his criminality, his silence or acquiescence furnishes 
a forcible inference against him (a).

Presumptions from conduct operate as admissions ; for. as against 
himself, it is to be presumed that a man’s actions and representations 
correspond with the truth (6).

Where a person is proved to have suppressed any species of evidence, 
or to have defaced or destroyed any written instrument, a presumption 
will arise that, if the truth had appeared, it would have been against his 
interest, and that his conduct is attributable to his knowledge of this 
circumstance (r).

So the fabrication of evidence is calculated to raise a presumption 
against the party who has recourse to such a practice, not less than when 
evidence has been suppressed or withheld. Legal experience, however, 
has shewn that false evidence has sometimes been resorted to for proving 
facts that are true Id).

Continuance of Life or Conditions. —When a state of things is once 
established by proof, the law in general presumes that the state, of things 
continues to exist as before, till the contrary is shewn, or till a different 
presumption is raised from the nature of the subject in question (e).

So where an indictment alleged that the defendant made his warrant 
of attorney directed to A. and B., ‘ then and still being attorneys of the 
King's Bench,’ it was held that as the defendant,by executing the warrant, 
admitted them to be attorneys at that time, it must be presumed that

(r) Roberts r. Bethcll. 12 C. It. 778. 
Taylor, Ev. (10th od.) s. Hill. Stepli. Dig. 
Ev. Alt. 88.

(»/) Ibid. Ah to the date of letters, see 
Reed v. Norman, 8 C. &. 1\ 05, ante, 
Vol i. p. 1007.

(:) Ibid.. Maule, J.
(«) Taylor, Ev. (lOthod.), s. 800. and /tost, 

PP- 2166 it xeq. ‘ Admissions.’
(/>) See Pickard v. Sears, 0 A. & E.

169.
(r) See Armory v. Delà mine, 1 Str. 606. 

Taylor, Ev. (10th ed.), s. 110.
(d) 1 I‘hill. Ev. 448, referring to 3 Co. 

Inst. 232, where a ease is mentioned of an 
uncle, who was hanged for the murder of 
his niece, and who produced on the trial

a child as like unto her, both in person and 
in years, as he could lind, but which upon 
examination was found not, to ho the truo 
child ; and it afterwards appeared that tho 
niece hail run away, and was alive. And see 
also the Douglas Peerage claim. Appendix 
to Evans’ Pothier. 1 The mere fabrication 
of evidence does not, however, furnish of 
itself any presumption of law against tho 
innocence of the party, but, is a matter to 
be dealt with by tho jury. Innocent 
persons, under tho influence of torrror 
from the danger of their situation, have 
been sometimes led to the simulation of 
exculpatory facts.’ Taylor, Ev. (10th ed.), 
s. 117.

(t ) Taylor, Ev. ( 10th ed.), s. 190.
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they continued to be so at the time when the indictment was 
h.und (/).

So a party once elected to an office must be presumed to continue in 
it until the contrary be shewn. Thus a return made to the stamp-office 
by a banking co-partnership in March, 1841, stating a person to be a 

3 officer of the company, being proof that he was an officer at that 
time, the presumption is that he continued such officer until November, 
1842 (7). But if the office had been annual, the presumption would have 
been otherwise (/<).

So where a building is shewn to have been properly registered for the 
celebration of marriages, the presumption is that it continued to be 
so registered (»).

In R. v. Lumley (/), a trial for bigamy, the Court said : ‘ The 
existence of the party at an antecedent period may or may not afford a 
reasonable inference that he was living at the subsequent date. If, for 
example, it were proved that he was in good health on the day preceding 
the second marriage, the inference would be strong, almost irresistible, 
that he was living on the latter day, and the jury would in all probability 
find that he was so. If, on the other hand, it were proved that he was 
then in a dying condition, and nothing further was proved, they would 
probably decline to draw that inference. Thus the question is entirely 
for the jury. The law makes no presumption either wav. After the 
lapse of seven years, without intelligence concerning a person, his death 
may be presumed ‘ unless the circumstances of the case account for his 
not being heard of without assuming his death ’ (k). But there is no 
legal presumption as to the time of the death within the seven years, and 
the fact of the party having been alive or dead at any particular period 
during the seven years must be proved by the party reiving on it (/).

•So where a thing is proved to have been in a particular state at 
one time, it is presumed to have been in that state at a former time, 
unless there be evidence that at some previous time it was in a different 
state (m).

Particular Offences. -Certain presumptions arise as to particular 
crimes.

LarcenyIn eases of larceny or receiving, on proof that the goods 
were stolen and that the stolen property was found in the possession

(/) It. v. ('<h.Iu', 7 C. & I*. Vat tv-

(f/) Steward r. Dunn. 12 M. & W. 055.
(A) Per Parité, It., Ibid.
(») It. v. Manwaring. I). tc It. 132. Cf. 

It. v. (Yesswell, 1 Q.R.D. 410: 45 L. .1. 
II. CL 77.

(/) I* It. 1 C. C. It. 190; antr, Vol. i. 
]>. 1007. See It. r. Twyning, 2 It. & Aid. 
380, commented on in Stark. Kv. (4th ed.). 
755 ». It. r. Harhorne, 2 A. & E. 540. Upon 
an issue of the life or death of a party, the 
jury may find the fact of death from the lapse 
of a shorter period than seven years, if other 
circumstance* concur : as if the party 
sailed on a voyage, which should long since 
have been accomplished, and the vessel 
has not been heard of. Taylor, Ev. (10th

ed.). ss. 190. 201.
(fr) Steph. Dig. Kv. Art 90. Tavlor. Kv. 

(10th ed.). ss. 198-201. Hopewell v. Do 
Pinna, 2 Camp. 113. Doe v. .lesson, 0 
East, HO. 85. Doe r. Deakin, 4 It. & Aid. 
488. Watson r. King, I Stark (N.P.), 121.

(/) Doe r. Nepean. 5 It. & Aid. Hli ; 2 
M. & W. 894. Il> Rhodes, 30 Ch. 1). 580. 
Hr Matthews 11898], 1*. 17. As to
rommuii< nie», vide rr Itenyon [1901], 1*. 
141. Taylor. Kv. (10th «!.), s. 203.

(m) R. r. Runlett. 4 It. & Aid. 124; 1 
St. Tr. (N. S.), I per Rest, J. In this case a 
letter was deliveml to a person, unsealed, 
in Middlesex, and it was held that it must 
he presumed that it was sent in that state 
from Leicestershire, then* being no evidence 
to the contrary.

6
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of the accused shortly after the theft, it is presumed that he stole it 
unless he can prove how he came by it (n).

Where two prisoners were indicted for stealing two horses, and the case 
against them consisted entirely of evidence to shew that both the horses 
were found soon after the robbery, in the joint possession of the prisoners, 
and it appeared that the horses had been stolen on different days, and at 
different places, Littledale, J., compelled the prosecutor to elect on which 
of the two stealings he would proceed ; and his lordship observed that 
the possession of the stolen property soon after the robbery is not in 
itself a felony, though it raises a presumption that the possessor is the 
thief ; it refers to the original taking, with all its circumstances (o).

Where, the only evidence against the prisoner was that three sheets 
were found upon his bed in his house three calendar months after they 
had been stolen, and it was urged that this was too long a time after the 
larceny to call on the prisoner to give any account how he had become 
possessed of them ; and R. v. Adams (3 C. & P. 340) was relied upon, 
Wightman, J., held that the case must go to the jury, as it seemed to 
him that it was impossible to lav down any definite rule as to the precise 
time, which was too great to call upon the prisoner to give an account 
of the possession, and that in this case there was some evidence, although 
very si iff ht, for the jury to consider (/>).

According to Hale (q), a person should not be convicted of stealing 
the goods ‘ of a person to the jurors unknown,' because he cannot give an 
account how he came by them, unless there be due proof that a felony 
was committed of these goods.

The true principle is perhaps better stated in a recent Australian 
decision (r) that on an indictment for larceny or receiving, no presumption 
adverse to the accused may be drawn from the fact that the goods 
alleged to have been stolen or feloniously received were found in his 
possession, unless there is (l) evidence of ownership in some person other 
than the accused, and (2) evidence from which the jury may reasonably 
infer that the goods were taken by some one invito domino.

Buying goods at an undervalue is said to raise a presumption that 
the buyer knew the goods to be stolen (s).

(») Of. Archil. Or. PL (23rcl od.), 340. 
Vide ante, p. 1308.

(o) R. ». Smith. Ry. * M. 205.
(/>) R. ». Hewlett, Salop Spring Asm. 

1843, MS. C. S. (1. See R. r. Knight, L. 
& (’. 378, and R. ». Lang mead, L. & C. 427 ; 
0 Vox, 404, nnk, p. 1483. In ‘ Stark ie on 
Evidence’ (vol. ii. p.084), it. is observed that 
‘ the recent possession of stolen goods in 
recognised by the law as affording a pre­
sumption of guilt, and therefore, in one 
sense, is a presumption of law, hut it is 
still in effect a mere natural presumption ; 
for although the circumstance may weigh 
greatly with the jury, it is to operate solely 
by its natural force, for a jury are not to 
convict unless they he actually convinced in 
their consciences of the truth of the fact. 
Such a presumption is, therefore, essentially 
different from the legal presumptions in 
fact where a iurv arc to infer that a bond

has or has not been satisfied, as a few days 
or even hours, more or less, have elapsed, 
when the twenty years are expiring.’

(7) 2 Hale, 1*. C. 290. Vide 11 St. Tr.
4SI »■

(r) R. v. Trainer [1900], 4 Australian 
Commonwealth L. R. 12li, the indict­
ment was for stealing and receiving lambs 
belonging to a person unknown. The 
defendant gave a false account of how ho 
came by them, hut there was no evidence 
except the defendant's as to who owned the 
lambs. The English authorities cited were, 
for the accused, 1 Hale, 510. R. ». Camp- 
helL 1 C. & K. 82. R. r. Stroud, I C. * K. 
187 : and for the Crown, 1 Hale. 3 ; 2 do. 
ISO; 2 East. I». C. 661 ; Anon. Dyer. 09; 
R. r. Moekford, 11 Cox, 16; R. ». Ritson, 
15 Cox. 478.

(») Ante, p. 1483.
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Arson and other Felonies. —On an indictment for arson, proof that 
property taken out of the house at the time of the firing was afterwards 
found secreted in the possession of the prisoner, raises a presumption 
that the prisoner was present, and concerned in the arson (t). Proof 
that clothes, weapons, or implements, shewn to have been previously in 
the possession of the prisoner, were found at or near to the spot where 
a felony was committed, is frequently adduced in order to raise a pre­
sumption that the prisoner was present at the time when the felony was 
committed (w).

Coining.—In R. v. Fuller (i>), it was held that having in possession a 
large amount of counterfeit coin unaccounted for, though without any 
circumstance to induce the belief that the defendants were the makers, 
was evidence of having procured the coin with intent to utter it.

Perjury.—Upon an indictment for perjury, in falsely taking the free­
holders’ oath at the election of a knight of the shire, in the name of J. XV., 
it was proved (1) that the freeholder’s oath was administered to a person 
who polled on the second day of the election, by the name of J. XV., and 
who swore to his freehold and place of abode ; (2) that there was in fact no 
such person, and that (3) the defendant voted on the second day, and was 

•no freeholder, and some, time afterwards boasted that he had done the trick, 
and was not paid enough for the job, and vas afraid he should be pulled 
for his bad vote ; and it not appearing that more than one false vote was 
given on the second day’s poll, or that the defendant voted in his own 
name, or in any other than the name of J. XV. It was held that this was 
sufficient evidence for the jury to infer that the defendant voted in the 
name of J. XV. (tv).

Absence of Consent.—XVhere it is necessary to prove the non-consent 
of the owner of property which is the subject of the charge in 
the indictment, the testimony of the owner himself is not the best 
or only evidence of non-consent ; but it may be inferred from the con­
duct of the prisoner, and the circumstances under which the 
act was done. Where the prisoners were indicted on 6 Geo. 111. c. 
3ti (x), for lopping and topping an ash timber-tree, ‘ without

(#) R. v. Rickman, 2 Kant, I*. C\ 1035.
(m) In R. v. StonyiT and other*, Stafford 

Spr. Ans. 1843, cor. Wight man, J., on an 
indictment, for burglary in the house of 
Keeling, evidence was given of the finding 
of a crowbar in the house of one Hindoo, 
which was near Keeling's, and was broken 
into the same night, it. being proved that 
the crowbar had been previously seen in 
the possession of t he prisoners, and a chest 
of drawers in Keeling's house having been 
broken open by such an instrument. Such 
is the inference of guilt, drawn from the 
discovery of a broken knife in the pocket 
of the prisoner, the other part of the blade 
being found sticking in the window of a 
house, which by means of such an in­
strument. hail been burglariously entered. 
1 Stark. Ev. 844. Taylor, Kv. (10th ed.), 
s. 127a. See It. i>. Kxall, 4 F. & I*'. 022.

(»’) R. & R. 308, and see Taylor, Ev. 
(10th vd.),s. 127 c.

(it) R. t>. Price, 0 East, 323. The 
following is an example of a case of circum­
stantial evidence too weak for conviction. 
Two women were indicted for colouring 
a shilling and sixpence, and a man (Isaacs) 
as counselling them, &e. The evidence 
against him was, that he visited them once 
or twice a week ; that the rattling of 
copper money was heard whilst he was with 
them ; that once he was counting some­
thing just after he came out ; that on 
going to the room just after the apprehen­
sion. he resisted being stoppisl, ami jumped 
over a wall to escape ; and that there were 
then found upon him a bad three-shilling 
piece, live bad shillings, and five bad 
sixpences. Upon a case reserved, the 
judges thought the evidence too slight to 
convict him. R. t>. Isaacs, MS. Bayley, J.,
'mi,. VoL i. p. 848.

(x) Repealed in 181.7 (S.L.R.).
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the consent of the owner,’ who had died before the trial. The offence 
was committed at eleven o’clock at night on February 18. A., the owner, 
died on March 1, having given orders for apprehending the prisoners 
on suspicion. The land steward was called to prove that he himself 
never gave any consent, and from all he had heard his master say, he 
believed that he never did. Bayley, J., told the jury that they must be 
perfectly satisfied that the prisoners had not obtained the consent of the 
owner of the tree, namely, A., that they might lop and top it ; and left 
it to them to say, whether they thought there was reasonable evidence to 
shew that in fact he had not given any such permission. He adverted also 
to the time of night when the offence was committed, and to the circum­
stance of the prisoners’ running away when detected, as evidence to shew 
that the consent required had not in fact been given (?/). And in three cases, 
reserved at once for the opinion of the twelve judges, it was held that, 
though there must be some evidence to negative the owner’s consent, his 
non-consent might be inferred from the circumstances, or proved by his 
agents. The first was R. v. Allen (2), an indictment for killing a fallow 
deer in the park of the forest of Waltham, without the consent of the 
owner, the King ; the second, R. v. Argent (a), for entering a yard ad­
joining and belonging to the dwelling-house of G., and taking fish out of 
a pond there without the consent of the owner ; and the third, R. v. 
Chamberlain (ft), for taking fish in Claremont Park, belonging to Prince 
Leopold, without his consent. The offence in each case was committed 
under circumstances which the learned judge, who tried it, thought quite 
sufficient to warrant the jury in finding the non-consent of the owner, 
admitting the onus of proving such non-consent to lie on the prosecutor ; 
but in consequence of R. v. Rogers (c), further evidence was gone into, 
by calling the persons engaged in the management of the property, but 
not the owners. The judges held the conviction in each of the cases 
right.

Sect. 11. Primary and Secondary Evidence.

There is a possibility of confusion between the terms used to describe 
* best ’ evidence.

‘ Direct ’ evidence is employed in distinction to circumstantial 
evidence, and both terms are oftenest used in reference to oral evidence.

‘ Primary ’ evidence is oftenest used in distinction to ‘ secondary ’ 
evidence with regard to the proof of documenta.

Primary evidence. Where a private document is the best evidence 
of the matters contained therein, it must, as a general rule, be proved 
bv primary evidence (</), i.e. by the production and verification in Court

(y) R. t\ Hazy, 2C. & 1\ 408.
(z) I Mood. 104.
(«) Ibid.
(h) Ibid.
(r) 2 Camp. <104. In this case, on an in­

dictment on 42 ( leo. 11 i.e. 107,8. l.forfelon- 
iously coursing a deer in enclosed ground, 
without the content of the owner of the deer ; 
Ijawrancc, ,1., thought it necessary to call 
the owner of the deer, for the purpose of 
disproving his consent, and the owner not

being called, the jury were directed to find 
a verdict of acquittal.

(d) The proposition here made is not to 
lie confused with the question whether it 
is necessary to prove a particular fact by 
documentary evidence. Certain contracts 
must be in writing, but parol evidence may 
in certain eases be given in substitution for, 
or in explanation of, a written document. 
Nee Wills, Kv. (2nd ed.), 102. Taylor, Ev. 
(10th ed.), ns. 400-410.
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of the original document (e), if the party who has to prove the document 
has it in his possession or under his control. This rule does not apply 
to 'public documents (/), which are always in some special custody (7), 
and the production whereof is not in all cases compellable. It does not 
extend to chattels (h), nor to such matters as inscriptions on banners and 
flags (1), or on tombstones (/), nor to resolutions passed at public meetings, 
even if prints of the proposed resolutions are in existence (k), nor is it 
necessary to produce a book to prove that it does not contain 
entries of which, if the book contained them, it would be the best 
evidence (/).

Offering in evidence the copy of a deed (m), when the original is 
available, raises a presumption with it that there is something in the 
deed that makes against the party, or he would have produced it ; 
and, therefore, the copy is inadmissible except under the conditions 
stated post, p. 20(i8.

Oral evidence is in certain cases admissible, although it relates to 
matters of which there is written evidence. Thus payment, of money 
may be proved orally, though a written receipt exists (n) : and statements 
made before a court of summary jurisdiction may be proved orally, 
even if a written deposition or minute (0) exists, and is available (p). It 
seems to be. considered that where depositions are required by law' to 
be taken, or the judge is required to take a note, oral evidence of what 
was said is not admissible if the deposition or the note have been taken 
(7) and can be produced (r). Oral evidence is admissible to prove a 
marriage although the marriage is duly registered in the parish or other 
register (s).

(e) Wills, Ev. (2nd ed.), 354. To prove 
that a house is insured the policy should bo 
produced or its absence explained. Entries 
in the insurance company’s books have 
l>een held not equivalent to production of 
the policy. H. r. Doran, 1 Esp. 127. R. 
v. (lilson, K. & It. 138.

(/) Poe#, P. 2121.
('/) Wills, Ev., (2nd ed.) pp. 235, 421.
(h) R. v. Francis, L. R. 2 C. C. R. 128 : 

42 L. il. M. C. 97. False pretence that a 
ring was a diamond ring.

(l) R. v. Hunt. 3 B. & Aid. 600; 1 St. 
Tr. (N. S.) 1, 171. Abbott, C.J., said. ‘ If 
we were to hold that what was inscribed 
on a banner could not be proved without 
the production of the banner, I do not know 
upon what reason the witness should be 
allowed to mention the colour of the banner 
or even to say he saw the banner displayed ; 
for the banner itself may lie said to be the 
best possible evidence of its existence and 
of its colour.’

(;) Port, n. 2097.
(X-) R. v. Hunt, ubi *up.
il) Macdonnell v. Evans, 11 0. B. 930, 

where Maule, J., said, 1 Suppose a man is 
asked whether he made an entry in his day­
book. and he says. No, it cannot be neces­
sary to produce the book. ’

(m) In former editions reference was also 
made to wills, of which the probate is now

the best evidence as to personalty, and, if 
proved in solemn form, also of realty. 20 
& 21 Viet. c. 77, ss. 22, 01, 02. As to wills 
of realty prior to 18f>8, see Wright v. 
Tat ham, 1 A. & E. 3. Doe v. Burdett, 4 
A. & E. 1. Taylor, Ev. (10th ed.), s. 392.

(n) Rambert r. Cohen, 4 Esp. 213. 
Jacob v. Lindsay, 1 East, 400.

(o) Under t he Summary .1 urisdict ion Act, 
1879, a register is kept of the minutes or 
memoranda of all convictions or orders 
of courts of summary jurisdiction. The 
register and a true extract are primd fade 
evidence of the matters entered, for the 
information of a court of summary juris­
diction act ing for the same county, iMirough, 
or place, or the court whose order is
registered. 42 X 48 Viet. 0. in. .< 22.

(p) In R. r. I,ayer, 10 St. Tr. 93, a case 
of high treason, an under-see ret ary of 
state gave evidence of L.’s confessions, 
upon bis examination before the council, 
which, though taken in writing, was not 
produced. 12 Vin. Ahr. 90, lit. ‘ Evidence,’ 
v I 628, pi- 7.

('/) Robinson v. Vaughton, 8 C. & l\ 
252. Alderaon. B. Cf. Taylor, Ev. ( 10th 
ed.).s. 410. Vide )ntrt. p. 2212. ‘ Depositions.*

(r) Jeans r. Wheedon, 2 M & Rob. 
480.

(#) Morris v. Miller, 1 W. Bl. <>32 : 4 Buit. 
2057.
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Admissions by the Party. Whatever a party says, or his acts amount­

ing to admissions, are evidence against himself, though such admissions 
may involve what must necessarily be contained in some writing (/). 
The reason for this rule is that what the party himself admits to be true 
may reasonably be presumed to be true : and for this reason such 
statements, &c. are not open to the objection which attaches to parol 
evidence from other sources where the written evidence might have been 
produced, for such evidence is excluded from the presumption of its 
untruth, arising from the very nature of the case, where better evidence 
is withheld (u). Such admissions are legal evidence, not as secondary 
evidence of the contents of a writing, but as original evidence (v). The 
principle is the same, whether the admission is by words or by acts : 
and a man may by his acts make an admission as clearly and as much 
in detail as he possibly could by words (tc).

Occupation of Land. -The fact of the occupation of land (if that 
alone be an issue) may be proved by any oral proof, e.g. of payment of 
rent, even if the terms of occupancy were put into writing, for the writing 
is only collateral to the fact in question (x). Hut if any of the terms 
of the tenancy (y) are in issue, and there was a written contract, it 
must he produced or its absence accounted for (:). Rut statements 
made bv a tenant of the terms upon which he is holding are admissible 
against him to prove the terms of his tenancy, even if the tenancy was 
created by adopting the terms of a former demise in writing {a).

Service. The fact that a person is employed as a servant under a 
written agreement may be proved without its production, but not the 
terms of it (/>).

Inscriptions. Inscriptions on walls, and fixed tables, mural monu­
ments, gravestones, surveyors’ marks on boundary trees, as they cannot be 
conveniently produced in c« rt, may be proved by secondary evidence (r). 
But this exceptional rule does not apply to a notice painted on a 
board, fastened by a string to a nail in a wall, and removable and pro­
ducible without inconvenience (d). On an indictment for murder, Maule, 
J., ruled that the inscription on a coffin plate could not be given in 
evidence without producing the plate itself, because the presumption 
was that it was in existence (e).

Photographs. On an indictment for bigamy, it has been held that

(I) Slatterie r. Pooley, ti M. A- W. (MU, 
Parke, B. Tupper v. Koike*. II ('. B. (N.K.) 
T'.'T

(«) Nlaf terie r. l’ooley, uhi mip. Erie 
i’. I’ieken, AC. A- I*. M2. Parke. B.

(r) K Ka<iML-i..k,'. Il Q.B. 611,
1'al tenon, .1.

(«’) Ibid., Coleridge. .1. Payment of 
relief to a pauper whilst resident in one 
parish by the overseers of another parish, 
after a threat by the overseers of the former 
parish to remove the pauper, unless a certi­
ficate was obtained, was held an admission 
that a certificate had been obtained.

(z) Taylor, Bv. ( 10th ed.). s. 405. R. v. 
Holv Trinity. Kingston-upon-Hull. 7 B. 
A C. (Ill ; 1 Man. A By. 444.

(»/) August ion r. Challis, I Ex. 271*.
(:) H. p. Bawden. K B. A ('. 70. It. r. 

Merthyr Tidvil, I B. A Ad. 21*. Doe r. 
Harvey. H Bing. 231*.

(n) Howard r. Smith, .‘t M. A (Ir. 255. 
(6) R. v. DuffieU, A c-.x. 404. R. v.

Rowlands, 5 (’ox. 415 (/»).
(r) Taylor. Kv. (Illth ed.). «. 438. It. *•. 

Fum y. It C. A P. HI ; 3 St. Tr. (N. S.) 543. 
561, Pattoson. J. It. v. O’Connell, 5 St. 
Tr. (N. S.) 1, 278. A man is not expected 
to break up his freehold to bring a notice, 
Ac., into Court.

(d) Jones v. Tarleton. 1 Dowl. Pr. R. 
(N. S.) 1125 : If M. A W. «75.

(e) Anon, stated by Maule, J., in R. v. 
H inlev, I Cos, 18.
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a photograph taken from the prisoner, who said it was that of her first 
husband, might be shewn to a witness, and he might be asked whether 
it represented the man whom he had seen married (/). hut in matri­
monial causes, except under very special circumstances, the Court will 
not act upon identification by photographs only (g).

When secondary Evidence is Admissible. If the original of a 
writing is lost or destroyed, or cannot be produced, or is in the possession 
or control of the adverse party, then upon proof of the loss or destruction, 
or of its being in such possession (as the case may require), and of reason­
able notice to produce it at the trial having been given to the other 
party, then, secondary evidence of the contents of the writing is 
admissible, and becomes the best proof available (h). To establish loss 
or destruction of the primary evidence, it must be shown that proper 
search has been made for it where it was likely to be. The amount 
of evidence of loss, &c., necessarily varies much, according to the nature 
of the document, the custody in which it is, and all the surrounding 
circumstances. A paper of considerable importance, which is not 
likely to be permitted to perish, may call for a much more minute and 
accurate search than that which may be considered as waste1 paper (?). 
In Kensington v. lnglis (/), it was incumbent on the plaintiff to prove 
the loss of a licence to trade in a colony, and a witness, who had been 
secretary to the governor of the colony, said that it was his practice to 
destroy or put aside such licences among the waste papers of his office, as 
not being of further use, and that he supposed he had disposed of the 
licence in question (which, after having been granted by the governor, 
was returned to the witness) in the same manner as other licences for 
ships whose voyages had been performed ; but that he. was not sure 
whether it was destroyed. He further stated, that he had been applied 
to for the licence, and had searched for it ; but he did not recollect 
whether he found it or not ; though he did not think that, he had found 
it (k). In delivering the judgment of the Court, Kllenborough, C.J.,

(/) R. r. Tokon. 4 F. & F. 103. Wilke, 
J., said, 1 The photograph wan admissible, 
because it is only a visible représentât ion 
of the image or impression made upon the 
minds of the witnesses by the sight of the 
person, or the object it represents ; and, 
therefore, is in reality only another species 
of the evidence, which persons give of 
identity when they s|>eak merely from 
memory.’

(g) Frith r. Frith [IMNi|, Prob. 74, 
Barnes, J.

(h) See Bull. ( N. P.)293. It would seem that 
secondary evidence is also admissible, when­
ever it is apparent, that, such secondary 
evidence is the best, which the party, without 
any default., has it in his power to produce ; 
for then the presumption of a fraudulent, 
suppression of the better evidence, which 
is the foundation of the rule, must cease. 
Thus, where an attesting witness to a writ­
ten instrument after his attestation became 
incompetent from interest, proof of his 
handwriting was admissible, (iodfrey r. 
Norris, 1 titr. 34. The defendant, in an

action of trespass for breaking hatches, 
offered in evidence articles of agreement, 
dated in 174'), between persons standing 
in the respective situations of the plaint ill 
and defendant. To produce this deed the 
defendant's attorney was called, who said 
that he had received it from the son of 
the owner of the defendant's land. This 
evidence was objected to as insufficient 
then the son of the owner was called, who 
said he had received it from his father that, 
morning ; this being also objected to, the 
father was called ; upon which the plaint ill 
examined him upon the wire dire, and 
objected that hi* could not be a witness, 
being interested ; whereupon Holroyd, .1., 
held, that as the father was objected to, the 
next best evidence had been given, and 
admitted the deed. Card v. .leans. Man­
ning's Dig. 37f>.

(i) <!at hen-ole ». Miall, lft M. & W. 31», 
Pollis-k. C.B.

(;) 8 Fast, 273.
(À) 8 Fast, 28». See Taylor. Ev. (10th 

ed.), as. 42»-434.
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said : ‘ We are of opinion that this evidence satisfies what the law requires 
in respect of search ; and establishes with reasonable certainty the 
fact of the licence being lost. It was not to be expected that the witness 
should be able to speak with more confident certainty to a fact, to 
which his attention would not be particularly drawn at the time, on 
account of any importance being supposed to belong to it.’ The search 
was neither recent nor made for the purpose of the cause (l) ; and it has 
since been held that neither was necessary, and a search made nearly 
three years before action brought, though it did not appear for what 
purpose, has been sufficient (m).

In Hrewster v. Sewell (n), it became necessary to account for the 
non-production of a policy of insurance. It was proved that the policy 
had been effected about seven years before, and having become useless 
on account of a second policy being effected, had probably been returned 
to the plaintiff ; and the clerk of the plaintiff’s attorney proved that, a 
few days before the trial of the action, he had searched for it in the 
plaintiff’s house, not only in every place pointed out by the plaintiff, 
but in every place which he thought likely to contain a paper of this 
description. It was held that this was sufficient evidence to entitle the 
plaintiff to give secondary evidence of the contents of the policy : and 
Abbott, C.J., said, that where the loss or destruction of an instrument 
may almost be presumed, very slight evidence of its loss or destruction 
will be sufficient (o). If a person proved that he had searched for an 
envelope among his papers, and could not find it, that would be sufficient. 
So with respect to an old newspaper, which had been in a public coffee- 
room ; if the party who kept the coffee-room had searched for it there, 
where it ought to be if in existence, and where naturally he would find 
it, and said he supposed some one had taken it away, that would be 
sufficient (/>).

A tithing-man went to a house to execute a warrant, and read the 
warrant under the window of the house, where the party who was to be 
apprehended under the warrant then was. An affray then took place 
between the tithing-man and the inhabitants of the house. The tithing 
man swore that during this affray he lost the warrant. His evidence 
was that he had it in his hand when he read it under the window ; but 
he never saw it afterwards ; that he searched his pocket for it after 
he had gone about a mile and a half from the house, and could not find it ; 
and he directed a boy to look carefully for it, on the road between the 
house and the place where he first missed it ; the boy swore that he had

(/) Ah the witness made the search in the 
Bahamas, but left them in April. I KOI, the 
search must have been before that time; 
the decision was in 1807.

(m) Fit* v. Rabbits, 2 M. A Rob. 00, 
Vatteson, J.

(n) 3 B. & Aid. SM.
(o) Vf. Freeman v. ArkeU, 2 B. A C. 

404, Bayley, J. And for further examples 
of sufficient searches, see R. r. North 
Bedhum, Vald. 452. R. v. Johnson. 7 
Fast, 0Ô. B. r. Morton. 4 M. A S. 48. 
Bllgh C. Wellesley, 2 < '. * V. 400. B. V.

East Farleigh. 6 Dowl. A Ry. 147. R. v. 
Stourbridge, 8 B. A C. 90. Pardo r. Price, 
13 M. A W. 207.

(p) Gathercole v. Miall, 15 M. A W. 319, 
Alderson, B. In R. v. Rust rick, 2 Cox, 39, 
Platt, B., held that a label stating the 
amount of money in a parcel had not been 
sufficiently searched for, as the search had 
only been made at the owner’s house, and 
not at his shop, and he could not say 
whether he saw the label last at his shop or 
at his house, though he had taken the parcel, 
as usual, to his house.
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made careful search, and could not find it ; on a case reserved, it was 
held that secondary evidence of the warrant was properly received, 
although notice had not been given to the prisoner to produce it (#/).

If it is proposed to give secondary evidence of a writing which is 
traced into the possession of a particular person, the loss cannot be 
established without calling him as a witness. It is not enough to prove 
that he was applied to for the instrument, end said that he could not find 
it, and did not know where it was (r). On the same principle if it is 
proposed to establish the loss of a writing for the purpose of giving 
secondary evidence of its contents, the person who has the legal custody 
of it should be called as a witness, or steps should be taken to make evi­
dence of his conduct admissible (#). Where the instrument is the appoint­
ment to an office, the legal custody is in the officer, appointed under it 
who requires its production to sanction acts which he may be called upon 
to do under its authority (t). If the person to whose possession the 
instrument is traced is dead, an inquiry should be made of his executors

(7.) R. «. Hood, 1 Mood. 281. Cf. H. v. 
Gordon, Dear». 5811, a duplicate adjudica­
tion in bankruptcy.

(r) K. r. OmMN, li T. It. MS, a 
ease of an indenture of apprenticeship 
in two parts, one of which was lost and 
the other in the hands of T., who. 
when asked for it, had said she could 
not find it. but bail not been subpwnacd. 
Sec also Williams v. Younghusband, I 
Stark. (N. P.) 139. Parkins v. Cobbett. 1 
< a 1 MJ R, , Saffron Mill. 1 *. a 11.
93. In R. » It ,110. 7 It. A <'■ •», U» 
pauper, who had served as an apprentice, 
proved that the indenture was kept by his 
master, and when the apprentieeship 
expired, he asked his master for the inden­
ture, who said he had not got it, but that it 
was with the overseer of the parish by which 
the pauper was bound apprentice, and 
proof was given of search among the papers 
of the parish for the indenture, and that it 
could not be found ; and that all the books 
and pa|)crs about that date were missing ; 
and it was held, that as the master was 
living, and might have been called as a wit­
ness, and his declarations were clearly not 
admissible in evidence, there was not 
sufficient evidence to shew that a due search 
had been made so as to let in parol evidence 
of the indenture. In It. v. Itawdcn, 2 A. 
A K. 159, the widow of an apprentice stated 
that, a short time In-fore her husband died, 
she asked him what had become of his 
indentures, and he said that he had got 
them away from his master after the end of 
his apprenticeship, and had worn them in 
his pocket till they wen- all to pieces; 
and it was held that evidence of this con­
versation was inadmissible, there In-ing no 
further proof either of the indenture having 
been in the possession of the apprentice, or 
of other inquiry after it. But where, in 
order to establish a settlement by appren­
ticeship, it was proved that the indenture

was only of one part, and that upon appli­
cation to the pauper, who was then ill, and 
died soon afterwards, to know what had 
become of it, he declared that when the 
indenture expired it was given to him, and 
he had burnt it long since ; and it was also 
proved, that inquiry was made of the 
executrix of the master, who said that she 
knew nothing about it ; it was held that 
this proof was sufficient to let in parol 
evidence of the contents of the indenture. 
It. v. Morton, 4 M. & S. 48. The Court 
distinguished this case from R. v. Caatleton, 
inasmuch as there was no proof that the 
indenture ever existed in the possession of 
the pauper, unless his declaration were 
taken as evidence ; and if it was, in 
the same breath he declared it no longer 
existed ; whereas the evidence in R. v. 
Cast let on shewed that a further search 
was necessary. An indenture of appren­
ticeship may be useful after the appren­
ticeship has expired, to entitle a party to 
the freedom of a corporation, or to exercise 
a trade, or it may be evidence of his 
settlement. Brewster v. Sewell, 3 B. A 
Aid. 299, Abbott, C.J. And there is no 
reason why the master should keep it 
after the apprenticeship is over, R. v. 
Hinkley, 3 B. & S. 885. Crompton, J. The 
reasonable presumption, therefore, is that 
it would be in the custody of the apprentice; 
and it has been held that a search among 
his papers after his death was sufficient, 
without any search elsewhere. R. v. 
Hinkley, supra. But as an expired 
indenture sometimes remains with the 
master, per Maule, .1., Hall v. Ball, 3 M. A 
(Sr. 242, it would always be safer to search 
the master’s papers also.

(«) R. r Stoke Golding, I B. A Aid. 173. 
Search for a settlement by one of the two 
trustees is insufficient. Doc v. Lewis, 11 
C. B. 1035.

(<) R. v. Stoke Golding, ubi sup.
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or such persons as must be presumed to have it in their possession (u). 
Hut if the papers of the deceased were searched during his lifetime, it is 
unnecessary to apply to the executors or other persons to whose possession 
such papers may have come (v). If two or more parts of a deed have been 
executed, the loss or destruction of all the parts must be proved, 
in order to lay a ground for admitting secondary evidence of its 
contents (w).

Diligent Search.—Though the Court must be satisfied that due 
nee has been used to find the. document in question, it is enough to 

negative every reasonable probability of anything being kept back, 
without negativing every possibility. Where an officer or a solicitor 
is L*d to for the inspection of documents, the court will assume, 
until the contrary appears, that the officer or solicitor produces all 
the documents relating to the subject (x). The search should be such 
as to induce the Court to come to the conclusion that there is no reason 
to suppose that the omission to produce the document itself arose from 
any desire to keep it back, and that there has been no reasonable oppor­
tunity of producing it which has been omitted, and the proper limit of the 
search is where a reasonable person would be satisfied that the party 
had bona fide endeavoured to produce the document itself (y).

Whether there has been due search is determined by the court ; and 
any questions may be put for the purpose of shewing that there has been 
a reasonable and bond fide search, though the answers to them may not 
be evidence in the ultimate question before the Court (;). Therefore 
witnesses may prove what inquiries they have made of persons likely 
to have a document in their possession, and what answers they received 
from them, though they are not called as witnesses (a).

If in point of law a party who has the custody of a document is not
(u) Taylor, Ev. (10th ed.) h. 434.
(t>) It. ». Piddlehinton, 3 B. & Ad. 400. 

The master of an apprentice took away the 
indenture after it was executed, and failed 
in business after the apprentice had served 
about a year. Upon the failure, an attor­
ney had the custody of all the papers and 
hooks of the master, and looked over them 
after the failure, and did not find any 
indenture, and it was held t liât this was 
sufficient to allow the admission of second­
ary evidence, though the master’s widow 
was living, and no inquiry had been made 
of her ; for after the evidence of the 
attorney it was useless to inquire as to her 
possession of the indenture.

(mi) Bull. (N. V.) 254. Doxon r. Haigh, 
1 Esp. 4OS). Alivon v. Kurnival, 1 Cr. M. & 
\\ 277.

(j ) M'Gahey v. Alston, 2 IL â W. 806. 
In this case a cheque, drawn on the account 
of a parish, had been delivered to the pay­
ing clerk of the parish, and the bankers of 
the parish, on the same day, paid a cheque 
of the same amount, and their custom 
was to return the cheques when paid 
to the paying clerk. The cancelled 
cheques were kept in a room in the work- 
house, used by the paying clerk as an

office for that purpose, and application was 
made, to the succeeding paying clerk for an 
inspection of the cheques he had in his 
office, and the paying clerk handed to the 
witness several bundles, which the witness 
looked through without finding the cheque 
in question, but looked at no other. The 
paying clerk was not calk'd, and it was held 
that this was such reasonable search for 
the cheque as to render parol evidence of it 
admissible.

(y) (iathercole e. Miall. 15 M. A W. 319. 
Aklerson, B. City of Bristol v. Wait, ti ('. 
ft 1*. 591.

(z) R. v. Braintree, 1 E. & E. 51, 
Campbell, C.J.

(a) It. ». Braintree, miftra. In It. r. 
Kenilworth, 7 Q.B. Ü42, Coleridge, J., said : 
‘ The preliminary proof is given to enable 
a judicial tribunal to determine whether 
secondary evidence can be submitted to 
them. In such a case a looser rule of 
evidence may prevail. The sessions were 
to make up their minds, not whether the 
document was destroyed or not, but 
whether there had been a bond fuh search, 
and not mere carelessness and neglect, or 
fraud, in not producing it.’

8

4
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compellable to produce it (6), there is the same reason (or admitting 
other evidence of its contents as if its production were physically im­
possible (c) : for the original is unattainable by the party who offers the 
secondary evidence (d). Where, therefore, a witness proved that he had 
seen the signature of a person in a parish register, it was held that the 
witness might prove whose signature it was, although the register was not 
produced ; for the person who had the custody of the register was not by 
law compellable to produce it, and therefore the identity of the party 
might be proved by shewing that the signature was in his handwriting (e).

This rule applies to public registers in other countries (/) and to docu­
ments in the possession of persons abroad, for their production cannot be 
enforced ; but it seems that reasonable endeavours should be made 
to produce such documents if in private custody.

Where a witness proved that, on his arrival at New York, the custom­
house authorities took possession of all his papers, under a suspicion that 
he was the bearer of Confederate despatches, but that ultimately all the 
papers were returned to him, except an agreement which it was suggested 
had reference to the supply of goods for the Confederates in America, and 
that the witness had made repeated applications at New York for the 
agreement, but was told that it had been sent to Washington, and he had 
made no inquiry for it at that place ; it was held that reasonable efforts 
had been made to procure the original, and that secondary evidence was 
admissible (y).

Where a Homan Catholic priest, shortly before a trial, went to Paris, 
and there saw in the possession of the Abbé Cognat a letter, in the hand­
writing of the defendant, and he asked the Abbé to let him have the letter 
in order to bring it to England, but the Abbé refused ; it was held that the 
evidence given for the purpose of letting in secondary evidence was 
insufficient. It was nothing more than proof of a mere demand of the 
document apparently made by a stranger, who did not even disclose his 
purpose in making it (h).

Secondary evidence of a document is not rendered admissible merely 
on proof that a person bound and subpœnaed to produce it has failed to 
attend the Court wit h the document. Thus where an overseer of a parish 
was duly subpmaned to produce a rate-book, but neglected to attend the 
trial of an appeal between two other parishes, it was held that secondary 
evidence of the rate-book was inadmissible (•).

Documents in the Defendant’s Possession. -There is no distinction
(b) e.g. in the caw* of documenta 

protected l»y privilege, where that applied 
in criminal proceedings, t'ide

(r) Sayer v. (ilossop. 2 Ex. 409, Pollock, 
C.B.

(d) See Doe v. Boss. 7 M. & W. 102. 
Newton v. Chaplin, 10 C. B. 3f>«.

(e) Saver r. (ilossop, mi/tra. Such entries 
are usually proved by 4 certified ’ or4 exam­
ined ’ copies.

(/) Lvell v. Kennedy, 14 App. Cas. 
437.

(g) Quitter v. Joins, 14 C. B. (N. 8.) 
747.

(h) Boyle r. Wiseman, 10 Ex. 047-

But Parke. B., said, during the argument : 
4 If it had been distinctly put to the Aldst 
Cognat, “ It is proposed to read this letter 
in evidence on the trial of an action for 
libel ; will you allow it to be placed in my 
hands for that purpose ? ” and he had 
refused, perhaps that might have been 
sufficient to admit secondary evidence.’

(i) K. v. Llanfacthly, 2 E. & B. 940. 
The grounds of this decision were, that the 
overseer might be punished for disobeying 
the subpoena, and that there would be great 
liability to abuse, if the production of the 
evidence was dispensed with by the dis­
obedience of the witness.
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between criminal and civil cases with respect to secondary evidence of 
documents in the possession of the defendant, except such as flows from 
the fact that the defendant in a criminal case cannot be compelled to give 
discovery and inspection of documents in his possession or under his 
control relevant to the matters in issue. Where secondary evidence is 
sought to be given, on the ground that the primary evidence is in the 
possession or under the control of the adverse party, in the first place, the 
fact of such possession must be proved. The degree of evidence, necessary 
to prove that fact, depends so much on the particular circumstances of 
each case that it is scarcely possible to lay down a general rule (j). Where 
an original instrument belongs exclusively to a party, or ought to be in his 
possession according to the regular course of business, slight evidence is 
sufficient to raise a presumption that it is in his possession (k). Where an 
instrument has been delivered to a third party, between whom and the 
party to the suit there exists a privity, the possession of the privy is con­
sidered the possession of the party, for the purposes of letting in secondary 
evidence. Thus, notice to a defendant to produce a cheque drawn by him, 
and paid by his banker, is sufficient to entitle the plaintiff to give second­
ary evidence of its contents, though the cheque remains in the banker’s 
hands, for the possession of the banker is the possession of his customer (l). 
So where a forged deed was produced by the prisoner’s attorney 
on the trial of an ejectment, in which the prisoner was the lessor of the 
plaintiff, and after trial it was returned to the prisoner’s attorney, it was 
held that secondary evidence might be given of it, after notice to the 
prisoner to produce it, without calling the attorney to prove what he had 
done with the deed (m).

Possession or Control. In order to let in secondary evidence, the 
instrument need not be in the actual possession of the opposite party ; it 
is enough if it is in his power, which it would be if it were in the hands of 
a person, in whom it would be wrongful not to give up possession to him. 
But he must have such a right to it, as would entitle him not merely to 
inspect but to retain it. Where, therefore, a written contract had been 
deposited in the hands of the common agent of the defendant and the 
person with whom he had contracted, and notice to produce had been 
given to the defendant, it was held that secondary evidence was not 
admissible, because, even if the document were given to the defendant 
for the purpose of the cause, it must be returned (n). And where a paper

(j) Taylor, Ev. (10th oil.) s. 440 et aeq.
(!>■) Henry v. Leigh. 3 ('amp. 502.
(/) Cartridge v. Coates, Ry. & M. 150, 

Abbott, C.J. Burton v. Payne, 2 C. & P. 
520, Bayley, ,1. See also Sinclair r. Steven - 
eon, l 0. A P. 588, where Best,C.J., held 
it was enough to trace the primary evidence 
to the possession of an agent. In R. v. 
Pearce, Peake (3rd ed.) 100, Lord Kenyon 
held, on the trial of an information for a 
libel, that proof of the delivery of a paper to 
t he servant of the defendant was not proof 
of the fact of the paper being in the defen­
dant’s possession, so as to let in parol 
evidence of its contents, upon notice to the 
defendant to produce it. But see contra, 

VOL. II.

Pritchard t\ Symonds, Bull. (N. P.) 254. 
Colonel Gordon's case, 1 Leach, 300, note 
(u) to Aiekles’s case. Baldney v. Ritchie, 
1 Stark.(N. P.)388,and lloacoe,‘Nisi Prius* 
(18th od.) ».

(m) R. r. Hunter, 4 C. & 1*. 128. Some 
counts charged that certain persons made 
the deeds, and that the prisoner fraudu­
lently altered it. and it was objected that 
previously to the receiving secondary 
evidence the attesting witness ought to be 
called, hut Vaughan, B., overruled the 
objection.

(n) Parry v. May, 1 M. & Rob. 27», 
Littlodalc, J.

3 T
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is in the hands of a person acting in an independent character, and who 
has a right to the possession of it, notice to the. party is insufficient 
and this is so, although the party justifies under the authority of that 
person (o).

Notice to Produce.—In criminal as in civil cases, where documents 
arc in the possession of the adverse party, before secondary evidence of 
their contents can he given, the party offering it must prove that suffi­
cient and timely notice to produce the documents has been given (p) 
to the other party (q) or his solicitor (r) in those cases in which notice is 
necessary. There arc not in criminal (as there are in civil) cases any rules 
of Court on this subject. The notice may be by parol or by writing (#), 
but should be specific, i.r. indicate the document to be produced and 
the proceeding in which it is required (t). A notice served on a prisoner 
in gaol is sufficient (u), and once served holds good even if the prisoner 
is not tried at the sessions of the Court for which it is given (v).

The notice should be given at such time as to afford the party a reason­
able opportunity for producing the document at the trial (w). In a 
criminal case, at assizes, where the party is in prison at a distance from 
his home, the notice ought to be served before the commission day (x). 
And where on a trial at assizes for arson, with intent to defraud an 
insurance company, a notice to produce the policy had been served on 
the prisoner about the middle of the day before the trial, and his residence, 
where the fire happened, was thirty miles from the assize town, the notice 
was held insufficient (//). But no general rule can be laid down, as each 
case must depend on its particular circumstances. Thus where a docu­
ment was at the assize town, in the possession of a solicitor, who had

(») Evans r. Sweet, Ky. & M. 83, Best, 
C.J. R. v. Pearce, Peake (3rd ed.), 10». 
Pritchard v. Symonda, Hull. (N. P.) 254. 
Whit ford e. Turin, 10 Bing. 305. Documents 
in Court by order are not regarded as in the 
possession of the party who had to file it in 
Court. Williams v. Mannings, Ry. & M. 
18, but a document lodged with the Inland 
Revenue authorities for purposes of 
obtaining return of duties does not cease to 
be under the control of the person lodging 
it. Sinclair r. Stevenson, 1 C. & P. 582.

(/>) It. p. Klworthy. L. R. 1 C. C. It. 103.
(</) In It. r. Phillpotts, 5 Cox. 320, Erie, 

•J. Where the defendant, an attorney, 
was indicted for perjury on the trial of an 
ejectment, in which he had acted as the 
attorney of the lessor of the plaintilf, and 
had produced a document and taken 
it back again, it was held that a notice to 
produce that document served on the defen­
dant was sufficient, although ho was not 
the attorney on the record in the eject nient.

(r) Att.-(Jen. v. Le Merchant, 2 T. R. 
201. Cf. R. r. Boucher, I E. & K. 48». In 
R. r. Downhum, 1 E. & E. 38», Pollock, 
C.B., said that in felony eases a prisoner 
could not appear by attorney. This is 
true as to arraignment ami pleading, but 
he may be represented and defended by 
solicitor and counsel.

(«) See Smith v. Young, 1 Camp. 440. 
Roseoe, • Nisi Prius ’ (18th ed.) 7 et ueq.

(t) Set1 Morris v. Hauser, 2 M. & Rob. 
302. Jacob v. Lee, 2 M. & Rob. »33.

(«) R. r. Robinson, 5 Cox, 183, Pollock, 
C.B., and Erie, J.

(r) Ibid.
(w) Lawrence v. Clark, 14 M. & W. 250, 

Alderson, B. In R. v. Haworth, 4 C. & P. 
254, Parke, J., held a notice to produce a 
forged deed served on the prisoner after the 
commencement of the assizes too late, 
saying it should have been served a reason­
able time before the assizes ; but it does not 
appear whether the prisoner resided in the 
assize town or not. See R. v. Royston, 1 
Lew. 2»7.

(x) R. v. Ellicombe, 1 M. & Rob. 2»0, 
Littlcdalc, J. This was an indictment for 
setting fire to a house with intent to defraud 
an insurance company, and notice was 
served on the prisoner in gaol on Monday, 
the assizes having commenced on the 
Friday previous, and the trial being on 
the Wednesday following. The prisoner’s 
residence was ten miles from the assize 
town. The notice was held insufficient. 
See Roseoe, ‘ Nisi Prius * (18th ed.).

(y) R. v. Kitson, Dears. 187 : 22 I* J. 
M. C. 118.
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acted as solicitor for the prisoner on a trial where the document was given 
in evidence, a notice served on the commission day was held sufficient (z). 
On a trial for conspiracy, a notice to produce a cheque served at three 
o’clock in the afternoon of the day before the trial, at the office of the 
London agents for the country solicitor of the defendants, who lived in 
Herefordshire, was held sufficient (a).

Object of Notice to Produce. -The reason why notice to produce is 
required, is not to give the opposite party notice that the document will 
be used, so that he maybe enabled to prepare evidence to explain or con­
firm it (b) ; but merely to exclude the argument that the party desirous 
of proving the document has not taken all reasonable means to procure 
the original (r).

Notice to Produce, when dispensed with. If the.document is in court 
in the possession of the opponent, it may be called for, and if it is not 
produced, secondary evidence of it may be given (d). And notice to 
produce is unnecessary, when, from the nature of the proceedings, the 
party in possession of the instrument has notice that ho is charged witli 
the possession of it (r), as in actions of trover, for bonds or bills of ex- 
t ' In other words, the indictment itself may be sufficient notice
to produce documents referred to in it, and made the subject of the 
accusation. Thus, in a prosecution for stealing a promissory note or 
other writing described in the indictment, parol evidence of the contents 
will be admissible, without any formal notice to the prisoner to produce 
the original. On an indictment for stealing a bill of exchange, all the 
judges held that such evidence had been properly admitted, though it 
was proved that the bill had been seen, only a few days before the trial, 
in a state of negotiation, in the hands of a third person, who had been

(:) It. r. Hankins, 2 C. & K. 823, Colt- 
man, J. In this case, on a trial for perjury, 
it appeared that about noon on the coin- 
mission day at Hereford, the trial taking 
plaeo the following morning, a notice to 
produce a paper (with reference to which 
the perjury was alleged to have been com­
mitted on a trial in the County Court) 
was served in Hereford on C\, the then 
attorney of the prisoner. The prisoner 
lived at Ross, fourteen miles from Hereford, 
and C. lived at Newent, twenty-five miles 
front Hereford ; hut in the notice, further 
notice was given that the paper was then 
in Hereford in the possession of M., who was 
then at the Green Dragon Hotel, and who 
had been the attorney for the prisoner at 
the trial in the County Court, and who had 
previously been called upon under a sub- 
puma duces tecum to produce the paper on 
this trial for perjury, and had been held not 
bound to produce it, on the ground that ho 
held it as attorney for the prisoner; and 
Colt man held that this notice was suffi­
cient to let in secondary evidence of the con­
tents of the |ui|H‘r. So where notice to pio- 
duce certain jiolicicsof insurance was served 
on the attorney of the prisoner, on Tues­
day evening, the prisoner being then at

Maidstone, but not in custody, and the 
policies were twenty miles off, and the trial 
was on Thursday, and on the Wednesday 
the prisoner’s attorney had sent a person to 
servo a subpoena at a place without four 
miles of where the policies were ; Bramwell,
B. , held, that as there had been an oppor­
tunity of obtaining the policies, the notice 
was sufficient, and said that no general 
rule could be laid down, but every case 
must be governed by its particular circum­
stances. R. v. Barker, 1 F. & F. 320.

(а) R. v. Hump, ti Cox, 107, Campbell,
C. J. The sheriff had seized the cheque 
in question in levying for a forfeited 
recognisance of one of the defendants, but 
this was held to make no difference.

(б) See 1 Stark. Ev. 404.
(c) Dwyer v. Collins, 7 Ex. 039, Parke, 

B.
(d) Dwyer v. Collins, supra. And the 

solicitor may be called to prove that the 
document is in Court, ibid.

(e) Colling r. Treweek, 0 B. & C. 394, 
398, 399, Bayley, .1.

(/) How r. Hall, 14 East, 274. Scott v. 
•Iones, 4 Taunt, 805. See Taylor. Ev. 
(10th ed.) s. 452.

3 t 2
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served with a subpœnâ, and did not appear (</) ; and if it had been proved 
to have been in the custody of the prisoner, parol evidence might have 
been given of its contents without notice to produce (h). On an in­
dictment containing a count for stealing a post letter, the direction of 
which is stated in the count, the direction may be proved without any notice 
to produce ; for the count gives sufficient notice (t). On an indictment 
for forging a note, which the prisoner afterwards got possession of and 
swallowed, Huiler, J., permitted parol evidence to be given of the contents 
of the note, though no notice to produce it had been given (j). But 
there it might be said, that such a notice would be nugatory, as the thing 
itself was destroyed (l). On an indictment for forging a deed of release, 
it appearing that the prisoner had stated that after he had obtained 
possession of the deed he had burnt it, it was held that secondary evidence 
of its contents was admissible (/). In R. v. Layer (m), on an indictment 
for high treason, where it was proved that the prisoner had shewn a 
person a paper containing the treasonable matter laid in the indictment, 
and then immediately put it into his pocket, that person was permitted 
to give parol evidence of the contents of the paper. So on the trial of 
an indictment for administering an unlawful oath, it was held that a 
witness might prove that the prisoner read an oath from a paper, without 
giving him notice to produce it (n). But an indictment for setting fire 
to a house, with intent to defraud an insurance office, does not convey 
such a notice that the policy of insurance will be required upon the trial, 
as to dispense with the necessity of a notice to produce it (o). So where 
on an indictment for stealing iron out of a canal boat, it appeared that 
the boat had been weighed at a lock, and a ticket of the weight given to 
the prisoner, and it was proposed to give secondary evidence of its con­
tents, although no notice to produce it had been given ; Parke, J., held 
that this was not allowable, because the rule which requires notice to be 
given extends to criminal as well as civil cases, except where the nature 
of the indictment itself expressly shews the prisoner that the deed or 
paper in question will be wanted at the trial (p). Upon an indictment for

(>j) It. V. Aivklvs, 1 u-at li, 204 ; 2 Kant, 
P. C. 075.

(A) 1 la-ach, 207, Heath. J.
(i) In R. v. Clube, 3 Jur. (N. S.) 008, 

Pollock, (J.B., said : ‘ It in very common for 
a person to have on hi» garments lahela 
Hinting his name and the date when the 
garmenth wore furnished by the tailor; 
suppose a coat with such a label were 
stolen, surely it would not be requisite to 
give a notice to produce the label.’ R. v. 
Fenton, infra, note (/>) was cited.

(l) R. r. Spragge, cited by Ellenborough, 
C.J., in How r. Hall. 14 East, 270.

(k) Ibid., Ellenborough, C.J.
(/) R. v. Haworth, 4 C. & P. 254, Parke, 

•I. See Forster v. Pointer, 0 C. & P. 718. 
Doc d. Phillips ». Morris, 5 A. & E. 40.

(ro) R. v. Do I.a Motte. 10 St. Tr. 03. 
Huiler and Heath, JJ. 1 East, P. (J. 
124.

(«) R. v. Moors, 0 East, 410 n. See also 
R. v. Hunt, 3 B. & Aid. 500; I St. Tr. (N.S.)

171, finie, pp. 430, 2000. The principle of 
the rule requiring notice to produce docs 
not extend to a ease where a party to the 
suit has fraudulently got possession of a 
written instrument lieionging to a third 
person ; as where a witness was called on 
the part of the defendant, to produce a 
letter written to him by the plaintiff, and 
it appeared that, after the commencement 
of tin- action, he had given it to the plain­
tiff ; in this ease, though a notice to produce 
had not been given, parol evidence was 
admitted, because the paper belonged to 
the witness, and had been secreted in 
fraud of the sulipo-na. Leeds v. Cook, 4 
Esp. 251».

(o) R. v. Kitson, Dears. 187. R. v. 
Ellicombc, 5 C. & P. 522 ; I M. & Rob. 
2110, Littledale, .1.

(/») R. r. Humphries, Stafford Spr. Ass. 
1820, MSS. C. S. (J. See It. v. Fenton, 
cited 3 C. B. 700. On an indictment for 
larceny of a coat contained in a paper A
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perjury in falsely swearing on a former trial that there was no draft of a 
statutory declaration, the materiality of the existence of such draft turned 
upon its contents, and the fact of certain alterations having been made 
in it. Parol evidence was admitted, not only of t he fact of the existence 
of the draft, but of its contents and of alterations made in it, which were 
not in the declaration itself, without any notice to produce the draft 
having been given to the prisoner. 11 was held that such parol evidence of 
the draft and its contents was inadmissible, and that the nature of the 
indictment was not such as of itself to operate as a notice to produce, and 
the conviction upon such indictment was quashed (7). The rule as to 
notice to produce does not apply to examination of a witness on the voire 
dire (r), nor to his cross-examination as to the contents of a writing, and 
does not extend to notices to produce the notice itself (rr).

Compelling Production. Production of documents by the prisoner 
cannot be compelled, but if a witness, other than the prisoner, is sworn 
and has a document in his possession, he may be compelled to produce it, 
although he has not been served with a sulrpu’iui duces tecum (s). If a 
witness is sworn, and declines on any lawful ground to produce a docu­
ment which he has in Court, secondary evidence may be given of its 
contents, though he has not been served with a subptvm duces tecum (t).

Time for Production. A party called upon to produce a paper, must 
either produce it when called upon, or not at all : he cannot avail 
himself of it in a subsequent stage of the case (u).

The regular time of calling for the production of papers and books is 
not until the party who requires them has entered into his case ; till 
that period arrives, the other party may refuse to produce them, and 
there can be no cross-examination as to their contents, although the 
notice to produce them is admitted (v).

Identifying the Document called for. Where a document Ls produced 
in consequence of a notice to produce, and it is alleged that the document
parcel, 1‘arkc, 11., held that evidence of the 
direction of the parcel could not he given 
without notice to produce it. Std quaere, 
and 8co the canes, unie, p. 2075. On an 
indictment against a son for stealing and 
a father for receiving boots and shoes, it 
appeared that a hamper which was allcgixl 
to have contained some of the articles 
had been sent by the son to the father, and 
it was proposed to prove how it was 
directed ; but Manic, J., doubted whether 
the evidence was admissible, and thereupon 
it was withdrawn. It. r. Hinley, 2 Cox, 12, 
Maule, .1., said : ‘ The ground upon which 
the evidence may be admissible is the pre­
sumption that the direction does not exist ; 
whereas there may not be the same reason 
for presuming that it is in existence. 
Therefore, unless you can shew that it 
exists, it would appear that the evidence 
should bo admitted.’ * {Suppose an in­
scription on a bale marked XX,” would 
it bo necessary to produce the bale 1 ' 
R. r. Fenton Ls reported on another point, 2 
M. & Rob. 524, where it is stated that the 
hamper had passed backwards and forwards

between the son and father for several 
months. No authority was referred to in 
tills case.

(?) R. v. Elworthy, L. R. 1 C. C. R. 103 ; 
37 L. J. M. (’. 8.

(r) Howell v. Locke, 2 Camp. 15. ‘ An 
examination on the voire dire is for the 
purpose of establishing something of which 
the Court is tube the judge anil not the jury ; 
it may well be. t herefore, that t he rule there 
is not so exclusive as in the case of an 
examination going to a jury.’ Macdonnell 
r. Evans, 11 C. 11. 1)30, Maule, J.

(rr) Stephen, Dig. Ev. (8th ed.) 82.
(*) Nnelgrovo t\ Stevens, C. & M. 508, 

Cresswell, .1.
(!) Doc d. Loscombe v. Clifford, 2 C. & K. 

448, Alderson, 11. See Doe d. (Jilbort v. 
Ross, 7 M. & W. 102.

(u) Doe d. Higgs v. Coekell, 0 C. & 1\ 
525. Jackson v. Allen, 3 Stark. (N. 1\) 
74. Lewis v. Hartley, 7 C. & I’. 405. Doe 
d. Thompson v. Hodgson, 12 A. & E. 135 ; 
2M. & Rob. 282.

(v) (iraham v. Dyster, 2 Stark. (N. 1’.) 
23. Sideways v. Dyson, ibid. 40.
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is not tl»e document in question, it is for the Court to decide whether it 
is so or not ('/•). And where a document is called for after notice to 
produce, and some evidence is given to shew that it is in the possession 
of one party, the other side is entitled at once to give evidence to prove 
that it is not in the possession or under the control of such party, and it 
is for the judge to decide this question (j1).

Effect of Non-production, if upon a notice to the adverse party to 
primary evidence in his possession, he refuses to produce the 

instrument required, the other party who has done all in his power to 
supply the beat evidence will be allowed to go into secondary evidence (//). 
If the party after giving due notice, declines to use the papers when pro­
duced, this, though matter of observation, will not make them evidence 
for the adverse party (z). Secondary evidence of papers, to produce 
which notice has been given, cannot be entered into till the party calling 
for them has opened his case, before which time there can be no cross 
examination as to their contents (a). Where a party, after notice, refuses 
to produce an agreement, it is to be presumed as against him that it is 
properly stamped (b).

Secondary Evidence. It remains to be considered wliat is good secon­
dary evidence (r). Secondary evidence of the contents of a deed is not 
admissible until after proof that the deed was duly executed (</). So 
where an original note of hand is lost, a copy cannot be read in evidence 
unless the note is first proved to be genuine (e). Where the sessions 
found that B., who was dead, was the attesting witness to a lost indenture 
of , it was held that evidence of his handwriting was
unnecessary ; for the proof of handwriting could only be required to 
establish the identity between the deceased and the attesting witness (/). 
In secondary evidence there are no degrees, that is, no precedence or 
superiority in point of admissibility. An attested copy of a written 
instrument is not of a superior value in proof to an examined copy, nor 
is an examined copy superior to a parol evidence of the contents (#/). 
As soon, therefore, as a party proved that the original document had

(to) Harvey v. Mitchell, 2 M. & Rob. 
•IMS. In Froudo r. Hobbs, 1 F. & F. til2, 
Ryles, J., with the consent of the parties, 
left the question to the jury whether a 
book produced was the book in which the 
terms of a contract had been entered. Rut 
this was only to assist him in deciding the 
question.

(r) Harvey v. Mitchell, u/ii sup. I’arke, 
R. If a defendant interposes such evi­
dence, it does not give any right to the 
plaintiff to reply, as it is given merely 
for the purpose of enabling the judge to 
divide the question.

(//) Cooper v. Gibbons. 3 Camp. 3ti3.
(z) Nuycr r. Kitchen, I Esp. 210. 

Whamm v. Rout lodge, f> Esp. 235. Kosooe, 
‘Nisi Prims * (18th ed.) 13. Wilson v. 
Bowie, 1 C. & P. 10. Calvert r. Flower, 
7 C. & P. 38ti. Smith r. Brown, 2 Cox, 
278.

(«) Graham r. Oyster, 2 Stark. (N. P.) 
23. Roscoc, • Nisi Prius ’ (18th ed.) 13.

(b) Crisp v. Anderson, I Stark. (N. P.) 
35: but the party refusing is at liberty to 
prove the contrary, ibid.

(r) Fisher r. Sainuda, 1 Camp. 103.
(il) Bull. (N. P.) 254. R. r. Culpepper, 

Skin. 073.
(r) By Lord Hardwieke, C.J., in Good- 

ier v. Lake, | Atk. 44ti.
(/) R. v. St. Giles. I K. & B. 042, 22 L J. 

M. C. fw. Erie, ,1., said : 1 In no ease 
whatever when the instrument is lost, and 
tile attesting witness is dead, can it be 
necessary to prove bis handwriting.’ 
But Wight man, .1., thought it not necessary 
to determine whether proof of such hand­
writing was indispensable ; and Crompton, 
•I., thought there might be ease* where it 
might lie necessary to prove such hand­
writing.

(«/) 2 PUL Ev. 230. Bull. (N. P.) 254. 
Munn v. God bold, 3 Bing. 202. Rliind r. 
Wilkinson, 2 Taunt. 237. Eyre v. Pals­
grave, 2 Camp. 005.

99
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existed and has satisfactorily accounted for its absence, lie is at liberty to 
give any kind of secondary evidence (//). A copy of a document taken 
by a machine worked by the witness who produces the copy, is good 
secondary evidence, though it was not compared with the original (»). 
So a document sent by the plaintiff to the defendant with a letter stating 
it to be a copy of a deed, is evidence against the plaintiff, though notice 
to produce the deed has been given, and the deed is not called for (/). 
But a paper delivered as a copy of a deed from the office of an attorney, 
but which he states he is unable of his own knowledge to vouch to be a 
copy, is insufficient (k). The evidence of any one who recollects the 
contents of a letter is good secondary evidence of such con ton ta (f), although 
it is in the party’s power to produce the clerk who wrote the letter (m).

Sect. III.—Hearsay.

Rule. —There is no rule of evidence more important or more frequently 
11............................ that hearsay evidence of a fact is not admissible (w).

By hearsay evidence is meant ‘ evidence which does not derive its 
credibility solely from the credit due to the witness himself but rests also 
in part on the veracity and competency of some other person from whom 
the witness may have received his information (o).’ The principle of 
the rule against hearsay is that it involves giving credit to the statement 
of a person who is not subjected to the ordinary tests required bv law for 
testing the truth of testimony (p), i.e. that the author of the statement is 
eje hypothesi not under oath, and that the person who is to be affected 
by the evidence has no opportunity of interrogating the author as to his 
means of knowledge, and concerning all the particulars of his statement. 
Under this rule a police officer is precluded from giving in evidence the 
result of inquiries made by him from other persons relating to matters 
affecting the accused (q).

And the rule applies equally to oral and written statements whether
(A) Doe d. (iilhert v. Roes, 7 M. & W. 

102, Parke, B. In that caw; on the trial 
of an ejectment by the same lessors of the 
plaintiff against a different defendant, a 
deed was given in evidence on the part of 
the defendant, and it was held that the 
shorthand writer’s notes of the contents 
of the deed were admissible in evidence, 
although there was an attested copy, 
which, being unstamped, was rejected, in 
Brown r. Woodman, 0 0. & P. 200, Parke, 
•I.. held that parol evidence of the contents 
of a letter was admissible, although a copy 
of the letter existed. See Doe d. Morse 
r. Williams, C. A M. 618. In HaU v. Ball. 
3 M. & (Jr. 242, in trover for an expired 
lease by the lessor, the lease or counterpart 
executed by the lessor not being produced 
by the defendant upon notice, it was held 
that the lessor might give parol evidence 
of the contents without producing the 
counterpart executed by the lessee. And 
see Newton v. Chaplin, 10C. B. 350.

(») Simpson r. Thornton, 2 M. & Rob. 
4SS, Haute, .1.

(j) Ansell »>. Baker, 3 C. & K. 145.

This decision, perhaps, rather rests on the 
ground that the plaintiff had admitted the 
existence of such a deed, and that such 
admission was evidence against him inde­
pendent ly of the notice to produce; still 
it was an admission of the correct ness of the
copy-

(/•) Volant v. Soyer, 13 C. B. 231.
(/) Liehman t>. Pooley, 1 Stark. (N. P.) 

107, Ellen borough, C.j. But a copy of 
the original copy of a letter is not good 
secondary evidence, ibid.

(m) It. v. Chadwick, 0 C. & P. 181, 
Tindal, C.J.

(«) It. v. (lunnell. 10 Cox, 184 (C. C. It.), 
where the Court refused to admit a rumour 
as evidence of the knowledge of a particular 
individual, or as admissible within any of 
the exceptions to the rule against hearsay.

(o) 1 PhilL Ev. (10th ed.) 143. Taylor, 
Ev. (loth ed.) s 867.

(p) I Phi 11. Ev. 105. Cf. Hoseoe, * Nisi 
Pria» ’ (18th ed.) 44.

(g) It. v. Saunders [1800], 1 Q.B. 400 
(C. C. R.).

9000213^75
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made by living or deceased persons, other than the parties. Statements 
made by the parties may be proved as admissions by the person to whom 
they were made. Where, after the death of one S., a tin case containing 
papers was delivered by a servant to his master ; and one of these 
papers was endorsed in S.’s handwriting, ‘ Mv own private affairs,’ and 
it contained a paper purporting to be a certificate of the minister and 
elders of the kirk session at C. in Edinburgh, and given by them to S. 
It was usual for the minister and elders of the kirk session, when a person 
left the congregation, to give a certificate to enable him to be admitted 
into any other congregation. A book containing the minutes of the kirk 
session of their transactions was also produced, and the session clerk of C. 
was called to prove that he had learnt the handwriting of the parties who 
had signed the certificate by looking at the minutes in the book. It was 
objected that 1st, the witness could not be permitted to look at the book in 
order to become acquainted with the handwriting therein ; 2nd, that the 
book itself was not evidence, and could not be used for any purpose ; 5rd, 
that the certificate itself would not be evidence even if the signatures 
to it were proved ; 4th, that as the servant who delivered the papers 
to the. master was not called, there was no proof that the certificate 
had ever been in S.’s possession ; 5th, that the endorsement on the 
paper containing it was inadmissible, and that all it shewed was that one 
paper had once been in his presence ; and it was held that the certificate 
was inadmissible (r).

Exceptions. —In certain instances, however, now to be stated, hearsay 
evidence is admissible, because the objection does not apply, or because 
from the necessity of the case the rule is relaxed. Many tilings which 
pass in words only are really acts, and are therefore admissible. Such 
are all contracts bv parol, and claims to land or goods (s), and directions 
given by words (t).

4 Res gestæ.’—Hearsay is admissible when it is introduced, not 
as a medium of proof in order to establish a distinct fact, 
but as being in itself a part of the transaction in question, one 
of the ‘ incidents of the event under consideration ’ (/<); for to exclude 
it might be to exclude the only evidence of which the nature of the case 
is capable (v). Thus in H. v. Lord George Gordon, on a prosecution for 
high treason, it was held that the cry of the mob might be received in 
evidence as part of the transaction (w). And, generally speaking,

(r) It. v. Barber, 1 ('. & K. 434, Gurney, 
B., Williams and Maulv, ,IJ. The state­
ment in the text is more accurate than that 
in C. & K. The judges did not intimate 
the ground on which the certificate was 
inadmissible.

(*) Ford v. Elliott, 4 Ex. 78. Rolfe, B., 
said : 4 A claim may be manifested by words 
as well as acts. Whether it be by words or 
otherwise seems to me to lie perfectly im­
material.’ Alderson, B. said: 1 If 1 were to 
say “Take those goods away," and nut them 
into your hand, that would clearly be an 
act.’

(/) B. v. Wilkins. 4 Uox, 92, where Erie, 
J, held that a witness might prove that

be made enquiries, and in consequence of 
directions given him in answer to those 
enquiries he followed the prisoners until he 
apprehended them. But see R. v. Saunders 
11899], ! Q.B. 490, as to the limitations on 
evidence as to result of enquiries. The wit - 
ness is usually limited to saying that in 
consequence of information received he 
did certain things.

(») Taylor, Ev. (10th ed.) s. ,r)83.
(if) Roseoe, ‘ Nisi 1‘rius ’ (18th ed.) SI. 
(iv) 21 St. Tr. 48S, 535. To the same 

effect arc B. r. Hunt, 3 B. & Aid. 5110; 
Bedford »•. Birley, 1 St. Tr. (N. S.) 1071 ; 3 
Stark. (N. P.) 7«>.
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declarations accompanying acts arc admissible in evidence as shewing 
the nature, character, and object of such acts (x). Thus, where a person 
enters into land in order to take advantage of a forfeiture, to foreclose a 
mortgage, or the like (jy) ; or changes his actual residence, or is upon 
a journey, or leaves his home, or returns thither, or remains abroad, or 
secretes himself, or does any other act material to be understood ; his 
declarations made at the time of the transaction, and expressive of its 
character, motive, or object, are regarded as ‘ verbal acts indicating a 
present purpose and intention,’ and are therefore admitted in proof like 
any other material facts. They are part of the res gestce (z). Thus, 
where a constable, who was indicted for a forcible entry into a house, had 
searched the horse, having a warrant in his hand, Tenterden, C.J., held 
that what he said at the time as to whom he was searching for, was ad­
missible, although the question was asked by his counsel, and the answer 
might be in his favour (a). There has been some divergence of opinion 
as to whether statements of the person, injured by a crime, at the time 
of the injury are part of the res g estai. On an indictment for murder of a 
wife bv her husband, it was proved that a week before the death of the 
wife she bought a carving knife and a large axe to the house of a neighbour. 
The judge ruled that the statement made by the wife to the neighbour 
was admissible (b). Where the prisoner, who was indicted for burning 
a Hiblu, had employed some boys to take books to a place where 
they were burnt by his direction, it was held that what another 
person, who first appeared when the burning was going on, said at 
the time he tore up a book and threw it into the fire was not 
admissible, as there was no concerted common purpose proved 
between him and the prisoner (e).

Upon an indictment for the murder of L. a witness named E. W. was 
called. The wit ness was the person who had last seen L. on the afternoon 
of September 11, 1874, when the latter left her lodgings at Mile End. 
After that date L. was not seen again alive, and that was the date fixed 
upon by the prosecution as the time when the murder was perpetrated. 
The witness, having described what occurred at the parting between her 
and L. on that afternoon was asked whether L., at the time of her depar­
ture from the house made a statement to her. In answer to an objection 
made by the prisoner’s counsel to a question which he anticipated would

(x) Roscoc, 4 Nisi Prius ’ (18th ed.) 01. 
(#/) Vo. Lilt. 4M, 2451>. Tnvlor, Ev. 

(Kith iil.) h. 581, :i 111. Com. 174, 175.
(c) Taylor, Ev. (10th ed.) s. 584. Bate­

man v. Bailey, 5 T. R. 512. Rawson r. 
Haigli, 2 Bing. 00. Newman v. Stretch, 
M. & M. 338. Ridley v. Clyde, 0 Bing. 340. 
Smith t. Cramer, 1 Bint'. (N. C.j 585. 
Fellowea r. Williamson, M. & M. 300. 
Vacher v. Cocks, M. & M. 353 ; 1 B. & Ad. 
116.

(n) It. v. Smyth, 5 V. & 1‘. 201. Walters 
r. Lewis, 7 V. & l\ 344. Where an agent 
jwiid money into a hank, Littledale, J., held 
that what he said about the money at the 
time lie paid the money into the hank was 
admissible. R. v. Hall,8 C. & 1‘. 358. ‘The

learned judge admitted the evidence, on the 
ground that it was a declaration by an 
agent acting within the soojte of his 
authority ; but it seems equally admissible, 
as a declaration acvomjiauying the act of 
payment, and explanatory of the purpose 
of the payment.’ V. N. (5.

(b) R. v. Edwards, 12 Cox, 230, Quain, 
•I. The statement was * my husband 
always threatens me with these, and when 
they are away 1 feel safer.’ This ease is 
queried in Taylor, Ev. (10th ed.), Vol. iL 
]> 4I3(«.).

(r) R. v. Petcherini, 7 Cox, 78, (Ir.): 8 St. 
Tr.(N. 8.) Itisii. Crompton, J., and (Ireene, 
B. It seems clear that the acts of the person 
were inadmissible on the same ground.
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follow upon thÎH. Cockbum, C.J., said : ‘ All that is proposed to ask now is 
the question, “ When going away did she make a statement ? ” That ques­
tion can he put, but not. the question, “ What statement did she make ? ” 
The question at present only g<His to the extent of ascertaining whether 
a statement was made, and there it stops ; but I agree that if it went 
further, to the extent of inquiring what was the statement, it would be 
inadmissible. You are constantly meeting with such a question, “ Did 
so-and-so made a statement to you, and, in consequence of that com­
munication, did you do anything ? ” The fact that some statement was 
made is undoubtedly admissible.’ The Attorney-General, who appeared 
for the prosecution, then said : ‘ The woman is leaving her house when she 
makes a statement, which is a declaration of intention, and it is submitted 
that that is a statement accompanying an act. It is part of the act of 
leaving, and on that ground it is proposed to ask the question to which 
objection has been made.’ Cockbum, C.J., said : ‘ It was no part of the 
act of leaving, but only an incidental remark. It was only a state­
ment of intention, which might or might not have been carried out. 
She would have gone away under any circumstances. You may get 
the fact that on leaving she made a statement, but you must not go 
beyond it’ (d).

On an indictment for murder it was proved that the deceased with 
her throat cut came suddenly out of a room in which was the prisoner with 
his throat also cut and speechless, and that the deceased made a statement 
immediately after coming out of the room a few minutes before she died. 
All acts by the prisoner had ceased before the statement was made, and 
the deceased was not fleeing from him. Cockbum, C.J., refused to 
admit the statement either as part of the res tjestœ or as a dying declara­
tion (e), and questioned the correctness of It. v. Foster (/) in which it 
was ruled that statements by a man immediately after he was knocked 
down by a cab were part of the res gestœ and admissible on an indictment 
for manslaughter against the driver of the cab for running over the 
deceased. The latter ruling would seem to be perfectly correct, and in

(«/) R. v. Wainewright, 13 Cox, 171. A 
similar objection to the above was taken to 
certain evidence of a like kind preferred on 
behalf of the prosecution in R. v. l‘ook in 
1871 (74 Cent. Cr. Ct. Ness. I'ap. 246, 260). 
There the prisoner was charged with the 
wilful murder of C. The murder was com­
mitted on the night of the 26th or the 
morning of the 20th of April, 1871. at 
Kit ham. The deceased was discovered in a 
a dying state at Kidbrooke Lane. She had 
lived in the prisoner’s family, and suspicion 
attached to him. One of the witnesses, 
F. H., who was called by the prosecution, 
proved that for ten days prior to the 26th 
of April the deceased had lodged in her 
house, that on the evening of that day she 
went out in her company, and that after 
walking about for some time they ]>artcd, 
when the deceased told her where she was 
going. Tt was proposed by the counsel for 
the prosecution to ask the ipieation, ' What 
did she say to you ? ’ To this the counsel

for the prisoner objected, on the ground 
that whatever was said was said in the 
prisoner’s absence, and lm had no means of 
cross-examining upon it. It was thereupon 
contended by the counsel for the prose­
cution that it was a declaration so far 
accompanying the act itself as to render it 
part of the res genin', anil he cited in sup­
port of his contention the case of Hard ley 
v. Carter, 1836, 8 New Hampshire Reports 
10. Rovill, C.J., ref lists I to permit the 
question to be put. Nee 13 Cox. 172 n.

(e) R. v. Redinglicld, 14 Cox. 341. This 
ruling led to a controversy between Cock- 
burn, C.J., and Mr. Pitt Taylor. Nisi 
1 Taylor, Ev. (10th ed.) 412 (n.) and Gilbert 
». R.. 38 Canada Nupr. Ct. 284.

(f) 6 C. A P. 326 ; Park and Pattcson, 
J.T., and Gurney, B. The statement was 
an answer to a question by a person who did 
not see the act, which caused the death, but 
came up afterwards.
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It. v. Murray (f/) an indictment for murder, statements made by the 
deceased to the first person who came up after he had been wounded were 
admissible. The statement was that he had been robbed by the man who 
had walk'd with him from the cross roads.

In Gilbert v. It. (//) on an indictment for murder, the Supreme Court 
of Canada, after consideration of the English authorities, held admissible 
as part of the res gestœ evidence of statements made by the deceased 
immediately after an assault on him and while fleeing from his assailant, 
while under apprehension of further danger. The accused was not within 
hearing, but the statements requested assistance or protection against 
further attacks by him.

This decision was given in reliance on Aveson v. Kinnaird (?'), where 
Ellenborough, C.J., referred to a ruling by Holt, C.J., in an action by a 
husband and wife for wounding the wife ; allowing what the wife said 
immediately upon the hurt received, and before she had time to devise 
anything for her own advantage, to be given in evidence as part of the 
res i/esta1 (j). Ellenborough, C.J., also said if she (the wife) declared at the 
time that she fled in immediate terror of personal violence from her 
husband, 1 should admit the evidence, though not if it were a collateral 
declaration of some matter which happened at some other time’ (k).

Statements as to Bodily or Mental Condition. -In Aveson v. Kinnaird, 
(/) Lawrence, J., saki that it is in every day’s experience, in actions of 
assault, that what a man lias said of himself to his surgeon is evidence to 
shew what he suffered bv the assault. Inquiries of patients bv medical 
men, with the answers to them, are evidence of the state of health of the 
patients at the time ; and what were the symptoms, what the conduct of 
the party themselves at the time, are always received in evidence upon 
such enquiries, and must be resorted to from the very nature of the 
thing (m). So a conversation as to the state of health of a deceased 
person, between him and a witness, is admissible to prove that he was 
in good health at the time (n). In R. v. Wink (o), on a prosecution 
for robbery, it was held, that the fact of the party robbed making a 
complaint to a constable shortly after the robbery, and mentioning the 
name of a person, as the name of one of the persons who had robbed 
him was admissible, but not the name so mentioned.

Complaints made by females of rape or offences against their chasity 
have been dealt with ante, Vol. i. pp. 942 et seq. The fact of the prosecutrix 
having made such a complaint is only admissible for the purpose of

(</) 0 Cox, 477 (Ir.), Monahan, C.J. In 
H. v. Coddard, 15 Cox, 7. Hawkins, ,1.. is 
reported to have followed R. v. Redingticld, 
hut the statement challenged was ulti­
mately admitted as a dying declaration.

(/< ) 58 Canada Nupr. Ct. 284.to « Kant, 188. 193.
(/) Thompson v. Trevanion, Skin. 402.
U) <1 East, 188, 103.
(/I Ubi supra. Taylor, Ev. (10th ed.), 

S. .-,SU.
(m) 0 East, 105. Ellenborough, C.J., 

sail! : ‘ When a patient enters into a history 
of his complaint, and relates some earlier 
symptoms experienced at a former |>eriod,

he is giving a narrative from memory 
rather than yielding to the impression- 
forced upon him by his situation; and it 
would seem, upon principle, that what he 
(so) says ought not to be received in evi­
dence.’ See Roscoe, ‘Nisi Priua,’ (18th 
ed.) 52 ; R. v. Cuttridge. 9 C. k P. 471.

(n) R. v. Johnson. 2 C. & K. 354. In R. 
v. Conde, 10 Cox, 547, a complaint by a 
deceased child of being hungry, made in 
the absence of the prisoners, was admitted 
in evidence on an indictment for with­
holding necessary food from the child.

(#») (I C. A P. 397.
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confirming her testimony ; in case, therefore, of her death, or absence 
from any cause, neither the fact of such complaint having been made 
nor the particulars are admissible in evidence (p).

On a charge of larceny, where the proof against the prisoner is, that 
the stolen property was found in his possession, it may be proved, on 
behalf of the prisoner, that a third person left the property in his care, 
saying he would call for it again afterwards ; for it is material in such a 
case to inquire under what circumstances the prisoner first had possession 
of the property (q).

Where a witness had had a conversation with a prisoner about arsenic, 
but could not fix the time when this happened, it was held that an obser­
vation respecting this conversation made by the witness, after the prisoner 
left, to a person in the shop at the time, might be proved by that person, 
in order to fix the time when the conversation took place (r). Where a 
prosecutor had for three days concealed a burglary committed in his 
house, fearing the vengeance of the prisoners, Erie, J., held that his wife 
might prove that ‘ he told me not to tell of it ; he said he was out late at 
night with his horses, and should not be safe ; ’ for conversations that 
explain a man’s conduct are admissible in evidence («).

Hearsay evidence of oral testimony given in another judicial pro­
ceeding is in certain cases admissible when direct or primary evidence 
cannot be given by reason of the death of the witness or his absence 
abroad (t). Such evidence is very rarely admitted in criminal cases, 
and it is in no case admitted unless the person against whom it is tendered 
had the opportunity of testing the. evidence by cross-examination in the 
former proceeding (u). Under the present practice in indictable cases 
there are depositions taken before the justices (r), and a shorthand note 
taken before the court of trial (w).

Sect. IV.—Dying Declarations.

On a prosecution for murder or manslaughter (x) the declarations made 
by the person killed, after receiving the mortal injury, as to the fact itself 
and the person by whom it was done, i.e. the circumstances attending 
the injury, are under certain conditions admissible in evidence (//). The 
admission of such declarations is 4 a strong exception to the rule of law

(ft) R. I'. Megson [1840], 0 C. ft 1». 420, 
Rolfv, B. R. v. (jutt ridge, 0 C. & 1\ 471, 
Parkv, B. These eases apjicar lu lie si ill 
good law on I his point, see R. ». Lillynian 
[1800], 2 Q.B. 107. 174.

(V) I Phill. Kv. 234 (7th ed.).
(r) R. ». Richardson, 1 Cox, 301. Den­

man, C.J., and Aldersun, B.
(*) R. ». < Handheld, 2 Cox, 43.
(t) See Taylor, Ev. ( 101 h ed. ), ss. 404,405.
(u) The doctrine is distinctly aflirmed as 

to civil eases. R. ». JollifTc, 4 T. R. 285, 
200, Kenyon, C.J. In Ennis ». Donis- 
Ihome, MS. 1 Phill. Ev. 231 (7th ed.). Lord 
Kenyon, C.J.,is reported to have said : ‘He 
ought to recollect the very words, for the 
jury alone can judge of the effect of words.’ 
By this it is conceived his lordship meant, 
not that the witnesses' testimony would go

for nothing, unless he could swear positively 
they were the very words used by the 
deceased, and not other ; but. that the 
present witness ought to say. ‘ To the best 
of my recollection these were the very 
words used.' See also R. ». Smith, 2 Stark. 
(N.P.) 211 : R. ». Carpenter, 2 Show. 47 ; 
1 Hawk. c. 4G, s. 29.

(v) As to depositions, vide ftoat, p. 2212.
(w) 7 Edw. VIII. c. 23, s. IU, anU, p. 2033.
(x) The observations of the court in 

Stobart ». Dry den, 1 M. & XV. 015, render it 
very doubt lui whether dying declarations 
would be admissible in civil proceedings. 
See 1 Phill. Ev. 280. Taylor, Ev. (10th ed.), 
s. 711.

(y) I East I*. C. 353 R. ». Mead, 2 B. 
& ('. 005, Abbott. C.J. R. ». Hind, Bell, 
253.
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that statements made behind the back of the prisoner cannot be given 
in evidence (z). The declarations here treated are distinct from bedside 
depositions taken in accordance with the Criminal Law Amendment Act, 
1867 (a), though where the formalities required by that Act have not 
been fully complied with the depositions may, as will be seen, in certain 
cases be treated as a dying declaration (b). Statements not amounting 
to a dying declaration, but made in the presence of the accused, cannot 
be admitted unless evidence can be adduced which would justify the 
jury in finding that the accused, having heard the statement and having 
the opportunity of explaining or denying it, and the occasion being one 
upon which he might reasonably be expected to make some observation, 
explanation, or denial, by his silence, his conduct, or demeanour, or by 
the character of any observations or explanations he thought fit to make, 
substantially admitted the truth of the whole or some portion of it. 
Whether the evidence offered for this purpose would justify the jury on 
so finding, or in drawing such inference, is a question for the judge to 
determine before he admits the evidence (c).

The application of the rule is strictly and absolutely limited to cases in 
which the death of the person who made the declaration is the subject 
of inquiry, or is part of the same transaction (d).

The dying declaration of an accomplice is admissible where the prisoner 
is charged with assisting the accomplice to commit suicide (e). But in 
R. v. Abbott (/), on an indictment of a husband for the murder of his wife, 
it appearing that the two had agreed to commit suicide together by poison, 
a statement made by the wife after saying ‘ I’m dying,’ was held inad­
missible, the judge not being satisfied that the expression meant more 
than that the woman was in great pain. On an indictment for poisoning 
K., it appeared that the poison was administered in a cake, which K. 
ate for breakfast, immediately after which he was taken ill ; and his maid 
servant, who was present, and had made the cake, said that she was not 
afraid of it, and thereupon ate of it, and was in consequence poisoned 
and died. Her dying declarations (made after she knew of her master’s 
death, and was conscious of her own approaching death) as to the manner

(:) K. ». Osman, 15 Cox, 1, 3, Lush, 
L.J.

(a) 30 & 31 Viet. c. 35, 88. 0, 7, vont, 
p. 2240.

(b) Post, p. 2001.
(<•) 11. v. Smith 11807], 18 Cox, 470, 

Hawkins, J. R. v. Bex Ivy 11900). 70 .1. I». 
MS. R. r. Sics MM [1904], 1 Y R. W. 
State. Rep. 727.

(d) R. r. Mead, 2 B. & C. MV,. Abbott, 
C.J., where a dying declaration was held 
inadmissible on an indictment for perjury. 
In R. ». Hutchinson. 2 B. & C. 008 (note), 
the prisoner was indicted for administering 
savin to a woman pregnant, but not quick 
with child, with intent to procure abortion. 
The woman was dead, and for the prosecu­
tion, evidence of her dying declaration upon 
the subject, was tendered. Bayley. 
rejected the evidence, observing that, 
although the declaration might relate to 
the cause of the death, still such declara­

tions were admissible in those cases alone 
where the. death of the party was the subject 
of inquiry. And so where the prisoner was 
indicted for using instruments to procure 
the miscarriage of a woman, her dying 
declaration was held inadmissible. R. ». 
Hind. Bell. 253 ; 20 L .1. M. C. 147. 
In trials for robbery the dying declarations 
of the party robbed were held inadmissible 
by Bayley. J.. on the Northern Spring 
Circuit, 1822, and by Best, J., on the 
Midland Spring Circuit. 1822, and in R. ». 
Lloyd, 4 C. A' P. 233, Rolland, B. ; nor are 
they admissible in a charge of rape. R. ». 
Newton, 1 K. & F. 641. Hill. .1. In R. ». 
Drummond, 1 Leach, 337, it was ruled that 
the dying declaration of a convict at the 
moment of execution was not evidence.

(») R. v. Tinkler, I Hast I’. C. 354; 
1 Leach, 328,1 Den. V. As to the nature of 
the crime, vide ante, Vol. i. p. tiliU.

(/) 11903j 67 J. P. 151, Kennedy, J.
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in which she had made the cake, and that she had put nothing had in it, 
and that the prisoner was present eating his breakfast at one end of the 
table while she was making the cake at the other end of it, were tendered 
in evidence, and objected to, on the ground that the only person whose 
dying declarations could be received in evidence was the person whose 
death formed the subject of inquiry at the trial ; and the preceding case 
was relied upon. But Coltman, J., after consulting Parke, B., expressed 
himself of opinion that, as it was all one transaction, the declarations 
were admissible, and accordingly allowed them to go to the jury ; but 
he said he would reserve the point for the opinion of the judges (</).

To render a dying declaration admissible in evidence it is necessary to 
satisfy the judge (h) beyond reasonable doubt not only tliftt when it was 
made the deceased declarant was in articula mortis or actual danger of 
death (?'), but also that he had given up all hopes of life, i.e. was in 
settled, hopeless expectation of impending death (/). The fact of danger 
and the belief in impending dissolution must concur (/•). But it is not 
necessary that the declarant should be at the point of death (kk).

Function of the Judge. —All the judges agreed at a conference in Easter 
Term, 1790, that it ought not to be left to the jury to say whether the 
deceased thought he was dying or not ; for that must be decided by the 
judge before he receives the evidence (/). And where on a trial for murder 
in Ireland a dying declaration was tendered in evidence, and the judge 
left it to the jury to say whether the deceased knew when he made it 
that he was at the point of death, the question as to the propriety of the 
course adopted in that case was sent over for the opinion of the English 
judges, who answered that the course taken was not the right one, and 
that the judge ought to have decided the question himself (w). The 
practice has long been in accord with these rulings, and most of the modern 
cases are mere illustrations of the mode in which the judges have dealt 
with particular sets of facts.

The judge has to deal with the matter as a preliminary question of 
fact («). The circumstances, under which the declarations were made, 
are to be proved to the judge, and he will hear all that the deceased has 
said relative to his situation, and will inquire into the state of illness in 
which he was ; the opinions of medical and other persons as to his state, 
and whether they were made known to the deceased ; the conduct of 
the deceased in settling his affairs ; in making his will ; giving directions 
as to his funeral or family ; and whether he had recourse to those consola­
tions and rites of religion which are appropriate to the last sad hours of

(y) H. tt. Baker, 2 M. & Rob. A3. The 
prisoner was acquitted. A death-bed 
confession by W. that he had committed a 
murder was in Ireland held inadmissible 
on an indictment of (i. for the murder. 
K. it. (Jray [1841 j. Ir. tire. Hep. 70, 
Torrens, J.

(A) H. e. Buck?, 1 Stark. (N. P.) 523.
(i) See Sussex Peerage claim, 11 Cl. & 

I''. lOS, 112. I>l Denman. Taylor, Kv. 
(loth I'd.) H. 718. Steph. Dig. Kv.. Art. 97. 
Of. K. v. Curtis, 21 T. !.. It. 87, tiigham, J.

(y) Jt. t\ Woodcock, 1 Leach, Ô00, Eyre, 
C.B. K. v. Peel, 2 K. & K. 21, Wilke, J.

It. v. Osman. 15, Cox 1, Lush. L.J. R. it. 
oluster, in Cox, 171. Charles, .1. It. v 
Smith, 05 .1. P. 420, Bruce, ,1. : It. if. Perry, 
2 Cr. App. It. 2117. See hereon Taylor, Ev. 
(10th ed.) s. 720.

(A) Sussex Peerage claim, ubi «tip.
(kk) R. it. Perry, ubi tin /j.
(/) R. if. John, I East P. (’. 387. R. v. 

Wei bourn, ibid. 3,18. It. r. Bucks, I Stark. 
(N. P.) 523. It. if. Smith, 10 Cox. H2.

(in) Major dunpbelVs case, as wtaUsI by
Parke, R, in 11 M. ft W. 480.

(n) It. r. (joddard, 1.1 Cox, 7, Hawkins, 
J.
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departing mortality ; in a word, into every fact and circumstance, which 
may tend to throw light upon the state of mind of the deceased at the time 
when the. declaration was made, in order the better to enable, him to 
arrive at a satisfactory determination as to whether the evidence is 
admissible or not (o).

The general principle on which this species of evidence is admitted is, 
that such declarations are made when the party is at the point of death, 
and has given up every hope in this world ; when every motive to false­
hood is silenced, and the mind is induced by the most powerful considera­
tions to speak the truth. A situation so solemn, and so awful, is con­
sidered by law as creating an obligation equal to that which is imposed 
by a positive oath administered in a Court of justice (/>). It is essential 
to the admissibility of dying declarations, and is a jireliminary fact to be 
proved by the party offering them in evidence, that they were made under 
a sense of impending death (q) ; but it is not necessary that they should be 
stated at the time to be so made ; it is enough if it satisfactorily appears 
in any mode that they were made under that sanction, whether it be 
directly proved by the express language of the declarant, or be inferred 
from his evident danger, or the. opinions of the medical or other attendants, 
stated to him, or from his conduct, or other circumstances (r) of the case ; 
all of which are resorted to in order to ascertain the state of the declarant’s 
mind. The length of time which elapsed between the declaration and the 
death of the declarant furnishes no rule for the admission or rejection of 
the evidence, though, in the absence of better testimony, it may serve as 
one of the exponents of the deceased’s belief that his dissolution was or 
was not impending. It is the impression of almost immediate dissolution, 
and not the rapid succession of death in point of fact, that renders the 
testimony admissible. Therefore, where it appears that the deceased, 
at the time of the declaration, had any expectation or hope of recovery, 
however slight it may have been, and though death actually ensued 
in an hour afterwards, the declaration is inadmissible’ (s). The

(.1) K. r. Van Bulchcll ( 1820], 3 C. & 1*. 
02V, 031, Holland, H. It. »•. Spilsbury, 7 
<J. & 1*. 187, Coleridge, J.

(p) it. r. Woodcock, 1 Leach, 000, Eyre, 
C.B. : «See It. v. Perry, 2 Cr. App. It. 2Ô7.

(q) It. v. Forester, 10 Cox, 308, 4 F. & F. 
857. It. 1'. Smith, 1 Lew. 81. It. Ashton, 
2 la-w. 117. Minton’s case, 1 M'Nallv, Ev. 
380. It. v. Howell, 1 Den. 1 ; I (V & K. 
080, where Denman, C.J., said, * We all 
think the case beyond all doubt. Danger 
existed. The deceased clearly thought he 
was dying, and had no hope of recovery. 
There is no ground for holding his declara­
tion inadmissible.’ It. v. Thomas, 1 Cox, 
62. It. v. Peel, 2 F. <fc F. 21, where Willes, 
J., said, ‘ It must be proved that the man 
was dying, and there must, be a settled 
hopeless expectation of death in the 
declarant. There does appear to have 
been such an expectation in this case, and 
1 shall therefore admit the declaration.’ 
It. t\ Brooks, 1 Cox, (J. It. v. Taylor, 3 
Cox, 81. It. t. Mooney, 5 Cox, 318 (Ir.)

It. v. Cleary, 2 F. & F. 8ÛU. it. v. Mitchell 
11802J. 17 Cox. 603.

(# ) It. v. Bonner, I» C. & P. 386. It. v. 
John, 1 East P. C. 367, pout, p. 2080.

(v) Taylor, Ev. (10th ed.) a. 718. It. t>. 
Wclbourn, 1 East P. C. 368. It. Crockett 
4 C. & P. 644. It. r. Christie, Carr. Hupp. 
tOt, It. r. 11 iiv wind, 1, < A I' 1-7 ft. 
t’. Wilson, 1 Is;w. 78. It. v. Errington, 2 
Lew. 118. It. v. Simpson, I Lew. 78. It.

Npilsbury, 7 C. & P. 187. R. v. Fagent, 
7 C. & P. 238. In R. v. Woodcock, 1 
Leach, 600, the declarations were made 
forty-eight hours before the death. In R. 
v. Tinkler, 1 East P. C. 354, some of them 
were made ten days before the death. In 
R. v. Mosley, 1 Mood. 07, they were made 
eleven days before the death. In R. v. 
Bonner, 0 C. & P. 380, they were made 
throe days before death; and were all 
received. In It. v. Van Butchell, 3 C. & P. 
320 ; they were made seven days before the 
death and rejected. See It. v. Bernadotti, 
11 Cox, 310. In it. v. Craven, 1 Lew. 77,
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crucial test of admissibility is the belief of the declarant that ho is 
dying at the time of making the declaration (<), and where a declaration is 
made in the belief above stated, it is not rendered inadmissible to prove 
that the deceased afterwards took a more hopeful view of his condition (u).

Conversely a man may receive an injury from which he may think 
that he will never recover, but this will not be sufficient to dispense with 
an oath (v).

On a trial for murder, it appeared that the declaration of the murdered 
woman was taken by the magistrate’s clerk on the night of October 17. 
She was then breathing with considerable difficulty. She had been thrown 
into a river the night before, but was rescued in an exhausted condition. 
She. continued ill, and in great danger, and during the day had desired 
that someone should pray with her. In answer to the magistrate’s 
clerk, she said she thought she was likely to die. She was sworn, and 
before her declaration was completed, in answer again to the. magistrate’s 
clerk, she said that she had the fear of death before her, and had no present 
hope of recovery. The declaration was put into writing and read over to 
her, and she was asked to correct any mistake ; it was written down : ‘ l 
have made the above statement with the fear of death before, me, and 
with no hope of my recovery.’ She then said, ‘ No hope at present of 
my recovery.’ The clerk thereupon inserted the words ‘ at present.’ She 
died the next morning. The declaration was admitted in evidence at 
the trial. The declaration so taken was held inadmissible, inasmuch as the 
conduct and acts of the deceased rendered it at least doubtful whether she 
was under an unqualified belief that death was immediately impending and 
absolutely devoid of hope of recovery; and theconviction was quashed (#/').

Where a constable stated, ‘ From appearances 1 should judge that the 
deceased was dying. He was making his statement to me. about a quarter 
of an hour. 1 believe he knew he was dying. I cannot recollect that he 
said anything about dying before he began his statement. As he finished 
he said, “ 0 God ! 1 am going fast ; 1 am too far gone to say any more.” ’ 
The deceased died a few hours afterwards of a wound in the abdomen that 
penetrated the stomach. Cress well, J., having consulted Williams,.)., said,
‘ My brother Williams confirms the doubts 1 had on this subject ; that 
it being possible that the man did not discover the extent of his weakness

a person who had liven confined to his bed 
for weeks, said to the surgeon. ' 1 am afraid, 
doctor, I shall never get better,’ and shortly 
afterwards died. Hulloek, li, held that an 
account given by the deceased to the doctor 
after this declaration was receivable as a 
dying declaration, although made several 
weeks la-fore his death : and he stated that 
t he subject had been lately before the judges, 
and his mind was made up about it. it 
would seem that if there is surgical evidence 
to shew that the declarant must have 
known that he was dying, the declaration is 
admissible. H. r. Morgan |I87!>|. 14 Cox, 
.‘$37. In R. v. Dalmas, I Cox, 05. however, 
it was held that direct, and not merely 
inferential, proof that the declarant was 
aware of his danger is necessary, and that 
conversations between the declarant and

others arc admissible to shew the state he

(<) Thus the declarations of a woman 
were made on proof that at 7 a.in. she said, 
* I am dying,’ and complained of great pain 
while making the declaration, and died at 
7.20 a.m. R. r. Cowle. 71 J.P. 152.

(«) R. v. Hubbard, 14Cox, 505. Cf. R. r. 
Heaney, D. & It. 151. Pollock, C.B.

(»>) R. r. Van Butchell, 3 (,'. & P. 029, 
Hulloek. It.

(v.) R. v. Jenkins. L. R. 1 C. C. R. 187. 
The judge must In- perfectly satisfied 
beyond reasonable doubt that the declar­
ant was under the belief that no hojie of 
recovery existed. It. v. tjualter, 0 Cox, 
357. R. r. Smith. 10 Cox, 171. And if lie 
is so it is admissible. R. r. Coddard, 15 
Cox, 7.
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till he had made the statement, and that it was only after he had made 
it he for the first time discovered that he was going fast ; there is not, 
consequently, that clear ascertainment of his consciousness of his state 
before he made it to render it admissible ’ (x).

It is not necessary that the apprehension should be of death in a 
certain number of hours or days. The question turns rather on the state 
of the person’s mind at the time of making the declaration than upon the 
interval between the declaration and the death. Where, therefore, the 
deceased made a declaration on October 23, concluding, ‘ 1 have made 
this statement believing I shall not recover,’ and at that time the deceased 
was in a state, from the injuries that he had received, from which it 
was impossible that he could recover. His spine was broken, so that 
death must speedih ollow, and he died on November 3 ; and the 
doubt as to the admissibility of the declaration was raised by a witness, 
who proved that, shortly before the deceased made the statement, he 
asked him how he was, and the deceased answered : ‘ I have seen the 
surgeon to-day, and he has given me some little hope that I am better ; 
but I do not myself think 1 shall ultimately recover ; ’ and that before 
he left the room, on the same occasion, the deceased said that he could 
not recover ; but it was held, on a case reserved, that the declaration 
had been properly admitted. The deceased was so injured, his .status was 
such that he could not possibly recover, and his own opinion was that he 
could not recover ; and in a case like this, where there was an injury to 
the spine, he was probably a more competent judge of his state than the 
doctor, he had no hope, though the doctor had held out hopes, and before 
the witness left the room he said that he could not recover. That was 
his own opinion of his case, and the impression on his mind was that 
death was impending (//).

It is not necessary that the deceased should express any apprehension 
of danger ; for his consciousness of approaching death may be reasonably 
inferred, not only from his declaring that he knows his danger, but from the 
nature of the wound, or state of illness or other circumstances of the case (z).

(z) EL k Nicolas, t; Cox, ISO, The 
statement wan, however, afterward* re­
ceived, the counsel for the prisoner with­
drawing his objection to it. In a Canadian 
case. It. c. Sunfield [1907], 15 Ont. L. R. 
252. after considering R. r. Jenkins, ante. 
p. 2088, and It. v. Nicolas, the Court held 
admissible as a dying declaration a state­
ment made under the following circum­
stances. It. was found lying on floor of a 
bedroom ill his house. He was lifted up and 
laid on a bed, when it appeared that he had 
received a wound from a pistol bullet, which 
it was proved caused his death. B. entered 
room and asked It., 1 Who cut you ? ’ It. 
replied, * No cut, Jake : shoot.' He was 
then asked if a doctor should be sent for, 
and replied, * No doctor, Billy : me die.’ 
The Court considered that the circum­
stances shewed the expectation of death to 
exist at the time of the incriminating 
statement.

(y) R. r. Reaney, 1). A B. 151: 7 Cox, 2UU.
VOL. II.

Wightman, J., said : * The statement must 
have been made under an impression upon 
the mind of the person making it that his 
death wasabout to happen shortly,or, to use 
the expression found in the books, that his 
death was impending : that, however, is a 
relative term, and docs not, of course, im­
port merely an exjiectation that the sufferer 
would die at some time—for that is the debt 
which we all owe to nature—but it means 
an expectation that he is about to die 
shortly of the disease or injuries under 
which he is then suffering ; that, in other 
words, he is without a reasonable or any 
hope of recovery.*

(z) R. r. John [1790], 1 East. 1*. C. 357, 
by nil the judges. R. r. Woodcock, 1 Leach,
800. See It. v. Dingier, - Leech, 061. It. 
v. Bonner, « C. A P. 380, Patteson, J. R. 
v. Perkins, 2 Mood. 135. R. v. Morgan, 
14 Cox, 337. As to R. r. Bcdingfield, 14 
Cox, 311, vide ante, p. 2082.

3 u
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A surgeon found a transverse wound across the throat of the deceased, 
which had passed through the trachea, and the point of the instrument 
had readied the vertebra*. Three days afterwards she stated to the 
surgeon that she did not think she should recover. He considered her 
in danger, but had a hope she would recover. To the nurse who 
attended her she had repeated several times, both before, and after the 
surgeon had seen her, that she should die. The nurse told her she 
thought she would get better. She said she thought she would, if the 
surgeon could see in her throat as he could see on her hands. This 
she said many times, and all day she said she should get better if 
it was not for her throat. The surgeon spoke cheerfully to her, and 
she appeared cheerful after that, and in better spirits. She got a 
little better, and was easier after the surgeon dressed the wounds. 
A magistrate saw her, and told her of her condition, and that she 
was in very great danger. He repeated two or three times, in various 
forms, something of the same kind—that she was likely to die ; that she 
might die ; and added, ' 1 hope it may please Almighty God to bring you 
round, but 1 believe you are in great danger. I think it very possible this 
will end fatally with you. 1 am come to hear you, and whatever you 
sav, should you die, will be produced in evidence on the trial of the 
prisoner. You must therefore tell me the truth, and nothing but the truth, 
without any fear or reserve.’ She said nothing. He then said: * It 
would be a very sad and awful thing for you to go into the presence of 
your Maker, having told me anything, in your present situation, which is 
false.’ From her not having said anything to him, he told her he should 
administer an oath to her, which he did, and by means of questions to 
her he got her to tell him, and what she said was reduced into writing, 
and read over to her ; and he then said to her, ‘ Now that is perfectly 
true, and the whole truth ? ’ and she said, ‘ It is.’ She then put her 
mark to it. It was objected that this declaration was not made spon­
taneously, and not under a sense of immediate and impending death ; 
but it was held that it must be taken on the whole that the statement 
was spontaneous, and that, looking at her state, and at her expressions, 
there was not the slightest hope in her mind of recovery (a).

In R. v. Goddard (6), a woman, soon after an occurrence which caused 
her death, was seen standing in the door of a neighbour’s house in a 
fainting condition and apparently dying. She said : * My husband 
has kicked me and 1 shall die : look to my children ; isn’t it hard that he 
should do like this when I have given him no cause ? ’ Held admissible 
as a dying declaration on indictment of the husband for murder.

On a trial for manslaughter, where the death was said to have been 
caused by the illegal use of instruments on a woman in order to procure 
a miscarriage, the dying declaration of the woman, which had been reduced 
into writing and had been signed by her, was admitted in evidence (r).

(«) It. 7*. Whitworth, I F. & F. 382. 
Watson, It., refused to reserve the point.

(I>) lf> Cox, 7. Hawkins, ,1., after con­
sulting Haggallav, 1,1.

(r) It. r. Woodcock, I Leach, 600, Eyre, 
C.H.; and see It. v. Wallace[18081-18 N. N. 
W. Rep. Law. 106, 1112, Dailey. C.J., wlere

t lie subject is fully discussed. See also R. v. 
Whit marsh (No. I). 02 .1. 1». 080: (No. 2), 
ibid. 711. A dying declaration in the form 
of answers taken down by a doctor to 
<1 liestions put by a magistrate lias been 
held inadmissible. It. v. Smith, 05 .1. V. 
420, Urucc, .1., Atd qumu.
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The rule is that while parol evidence of the declaration is ordinarily 

admissible, if the declaration has been made in writing bv the declarant, 
or reduced into writing, whether in the form of a sworn deposition or 
an unsworn declaration, and whether read over to and signed by the 
declarant or not, the writing is admissible (cc), and parol evidence of the 
declaration is not admitted (d) unless absence of the written declara­
tion is properly accounted for.

Where the declaration is taken down but not signed it would seem 
to be available only to refresh the memory of the person who testifies as 
to the making of the declaration.

It is no objection to the admission of a dying declaration that the 
deceased made a subsequent statement to a magistrate, which was 
taken down in writing, and is not produced. Where three several 
declarations had been made by the deceased in the course of the same 
day at the successive intervals of an hour each ; the second had been 
made before a magistrate, and reduced into writing, but the others had 
not ; the original written statement, taken before a magistrate, was not 
produced, and a copy of it was rejected. A question then arose, whether 
the first and third declarations could be received ; and Pratt, C.J., was 
of opinion that they could not, since he considered all three statements as 
parts of the same narrative, of which flu* written examination was the 
best proof : but the other judges held that the three declarations were 
three distinct facts, and that the inability to prove the second did not 
exclude, the first and third ; and evidence of those declarations was 
accordingly admitted (e).

But if the statement of the deceased was committed to writing, and 
siyned by him at the time it was made, it has been held essential that the 
writing should be produced if existing, and that neither a copy nor parol 
evidence of the declaration could be admitted to supply the omission (/). 
But the decisions on this point are altogether unsatisfactory ; for there 
is no authority, by statute or otherwise, for taking a ‘ dying declaration ’ 
in writing, and the words uttered by the deceased are just as 
much primary evidence as any writing in which they might be 
incorporated (f/).

A statement of the deceased taken on oath before a magistrate, 
but inadmissible as a deposition, in consequence of the prisoner not 
having been present when it was taken, or for any other reason (/*), is 
admissible as a dying declaration, if taken under such circumstances as 
would render such a declaration admissible (i). Evidence is admissible to 
prove that the deposition was taken when the deceased was aware of

(cc) See unit, p. 2090, note (c).
(d) R. v. (Jay, 7 C. A 1*. ISO, Coleridge, J.
(e) R. v. Reason, I Sir. 499 ; 10 St. Tr. 

1. According to the report in 10 St. Tr., 
Pratt, C.J. and Powys, J., deemed the 
evidence inadmissible. At nil events, it 
appears that the evidence was received. 
Sir J. Strange was of counsel in the cause.

(/■) R. r. (lay. 7 ('. «t P. 290. Trowter's 
vas,-. 12 Vin. Abr. IIS. 119. I Hast. P. ('. 
350. Taylor, Ev. (10th ed.) s. 720. and see 
R. v. Wallace, 19 N. S. W. Rep. Law, 155.

Leach v. Simpson, 5 M. & W. 309.
[(f) R. r. Reason, 10 St. Tr. 1, seems at 

variance with these cases. See Robinson v. 
Vaughton, 8 C. & P. 252, and other cases, us 
to the grounds on which depositions are ad­
missible : and see R. r. Hell. 5 C. A P. 102. 
R. v. Christopher, 1 Ren. 530.

(A) R. r. Clarke, 2 F. & F. 2.
(») It. v. Dingier, 2 Leach, 501. It. r. 

Callaghan, M'Nallv. Kv. .‘185; and see Rose. 
CY. Ev. (13th ed.)'29-34.

:i u 2
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the near approach of death, although the deposition contains no 
statement, to shew that the deceased made it in ion of
death (j).

It is not necessary that the examination of the deceased should he 
conducted after the manner of interrogating a witness in the case ; 
t hough any departure from the mode may affect the value and credibility 
of the declarations. Therefore, it is no objection to their admissibility 
that they were made in answer to leading questions, or obtained bv 
pressing and earnest solicitation (k). Where a surgeon, in a case of 
murder, was called to prove a dying declaration, and stated that he put 
questions to the deceased for the purpose of ascertaining whether it 
would be necessary for a magistrate to come, to her house to take, her 
examination, and it was objected that the statement being in answer 
to questions, and not a connected continuous statement flowing from 
herself, could not be received ; it was held that the declaration was 
admissible (/).

Hut whatever the statement may be, it must he complete in itself ; 
for if the declarations appear to have been intended by the dying 
man to be connected with and by other statements,
which he is prevented by any cause from making, they will not be 
received.

The decision of a judge that a declaration in a dying declaration merely 
gets rid of the objection that it was not made in the presence of the 
accused nor on oath.

The declaration is admissible only as to those things to which the 
dwcased declarant would have been competent to testify, if sworn in the 
case. They must, therefore, in general speak to facts only, and not to 
mere matters of opinion, and must be confined to what is relevant to the 
issue (w). They are admissible not only against the prisoner, but also 
in his favour («).

As the declarations of a dying man are admitted, on a supposition 
that in his awful situation on the confines of a future world he had no 
motives to misrepresent, but, on the contrary, the strongest motives to 
speak without disguise and without malice, it necessarily follows that 
the party against whom they are produced in evidence may enter into 
the particulars of his state of mind and of his behaviour in his last 
moments or may be allowed to shew that the deceased was not of such a

(#) It. r. Hunt. 2 Cox, 23». Pollock, 
V. It., after consulting Coleridge, J.

U ) It. r. Reason. I Ntr. 499 : HI St. Tr. I. 
It. r. Woodcock, 2 licaclt, fill I. and sec It. r. 
Wei bourn, dale, |>. 8087. It. <■. Smith, l- à 
C. U97. It. r. Steele, 12 Cox. 1118. It. r. 
Whit marsh. 02 .1. I*. 080, 711.

(/) It. c. Fagcnt, 7 C. ami P. 238, 
Oaaelee, J.

(m) Taylor, Ev. (lOtli ed.) s. 720. R. r. 
Sellers. Carr. Nupp. 233.

(a) It. r. Neaife. I M. A Rob. Ml. ‘ The 
ground upon »hicli dying declarations are 
admissible being that they are tantamount 
to statements made upon oath in the pre­
sence of the prisoner, and such statements

being clearly admissible if in favour of the 
prisoner, there seems no reason to doubt 
the propriety of admitting a dying declara­
tion which is in favour of the prisoner. In­
deed, almost every case of manslaughter, in 
which such declarations have been ad­
mitted, is an authority to that effect, as the 
primd fane presumption is, that the 
prisoner had murdered the deceased. And, 
moreover, a declaration in favour of a 
prisoner must ever l>c taken to be more 
likely to lx- true ; as it is not probable that 
a person should make a statement favour­
able to the person who has indicted a mortal 
injury upon him, but rather the contrary.’ 
C. 8. (J.

451

83
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character an was likely to lie. improHml by a religious sense of his 
approaching dissolution (<>).

If a child he too young to he ca " 8 of having an idea of a future state, 
his declarations are, inadmissible (p). But if a child he of intelligent 
mind, and fully comprehends the nature of an oath, and the consequences, 
in a future state, of telling a falseluxxl, his declarations, made under the 
apprehension and expectation of immediate death, are admissible in 
evidence (q).

While the admissibility of a dying declaration is, as already stated, a 
question for the judge, its weight is for the jury. And, though such 
declarations, when deliberately made, under a solemn and religious sense 
of impending dissolution, and concerning circumstances in respect of which 
the deceased was not likely to have been mistaken, are, entitled to great 
weight (r) if clearly and distinctly proved, yet it is always to be remem­
bered that the accused had not had the opportunity of cross-examination 
—a power quite as essential to the eliciting of the whole truth, as the 
obligation of an oath can be, and without which no statement made on 
oath, however solemnly administered, is admissible under any other 
circumstances ; and that where the deceased had not a deep and strong 
sense of accountability to his Maker, and an enlightened conscience, the 
passion of anger and feelings of revenge may, as they have not 
unfrequently been found to do, affect the truth and accuracy of bis state­
ments, especially as the salutary and restraining fear of punishment for 
perjury is, in such cases, withdrawn. And it is further to be considered 
that the particulars to which the deceased had spoken were in general 
likely to have occurred under circumstances of confusion and surprise, 
calculated to prevent their being accurately observed and leading both 
to mistakes as to the identity of the persons and to the omission of facts 
essentially important to the completeness and truth of the narrative (#). 
When a party comes to the conviction that he is about to die, he is in 
the same practical state as if called on in a court of justice under the 
sanction of an oath, and his declarations as to the cause of his death are 
considered equal to an oath, yet they are nevertheless open to observa­
tion. For though the sanction is the same, the opportunity of investigat­
ing the truth is very different, and therefore the accused is entitled to 
every allowance and benefit that he may have lost by the absence of the 
opportunity of more full investigation by the means of cross-examination (t).

(o) 1 Phill. Ev. 238 (7th ed.). • In R. ». 
Macarthy, Gloucester Sum. Ass. 1842, the 
ease on the part of the prosecution was that 
the prisoner had assaulted the diseased, 
and that the deceased followed the prisoner 
along several streets for the pur|ioae of 
giving him into the custody of the police ; 
and Erekine, J., permitted the counsel for 
the prisoner to cross-examine the witnesses 
for the prosecution as to the had character 
of the deceased, in order to shew that the 
prisoner might have had a reasonable 
ground for supposing that the deceased 
followed him for the purpose of robbing
him.* C. S. (i.

(p) R. ». Pike. 3 C. A P. 598. Park ..!„

after consulting Parke. J. The child in the 
ease was four years old, and it was held that 
Ins declaration was inadmissible.

(ç) R. v. Perkins, 2 Mood. 135. The 
child was more than ten years old.

(r) See R. v. Kpilshiiry, 7 C. A P. 187, 
Coleridge, J.

(«) Taylor. Ev. (10th ed.) ». 722.
(<) R. v. Ashton, 2 Lew. 147, Alderson, 

H. ‘ A striking instance of the danger of 
trusting to statements made after a mortal 
wound has been inflicted occurred in R. v. 
Macarthy, Gloucester Sum. Ass. 1842. 
The prisoner was indicted for murder, and 
the deceased had been stabbed by the 
prisoner whilst he was pursuing him in

6
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It may be added also that the dereiwed in many rases is labouring under 
injuries which may affect the brain, and prevent the possibility of reason 
guiding the words that may be uttered, and yet the means of ascertaining 
the state of his mind may be such as to render it in the highest degree 
difficult to discover whether a statement has been made under a mor­
bid delusion of the mind, or in the tranquil exercise of calm reason, 
operated upon alone by the awful consciousness that he must almost 
immediately render an account to an all-knowing Creator.

Sect. V. Other Forms op Hearsay.

I lea ruai/ in Proof of Public Riijhts.
Hearsay evidence is also admissible for the purpose of proving public 

or general rights, or custom, or matters of public or general interest, and 
rights in the nature of public rights (tv). Thus in questions concerning the 
boundary of parishes or manors, traditionary reputation is evidence, (v) : 
and the declarations of old persons deceased have been admitted in 
such cases, although they were parishioners and claimed rights of common 
on the wastes, which their evidence had a tendency to enlarge (w). The 
declarations are not admissible unless emanating from persons who are 
shewn to the satisfaction of the judge to have had competent means of 
knowledge (z). But although general reputation is evidence on a 
question of boundary or custom, yet the tradition of a particular fact 
(as that turf was dug or a post put down in a particular spot) is not 
admissible (?/).

Sect. VI. Statements against Interest ry Deceased Persons.

Declarations or statements made by deceased persons, where they 
appear to be against their own pecuniary or proprietary interest (s), 
have in many cases been admitted as evidence of all the facts declared (a) 
as entries in their books charging themselves with the receipt of money 
on account of a third person (/>), or acknowledging the payment of 
money due to themselves (c). In substance these declarations are 
admissions against himself by the declarant. Thus a written memoran­
dum by a deceased man-midwife, stating that he had delivered a woman
<>rd«T to give hi in into custody for im 
assault, and the deceased expressly stated 
that the prisoner had knoeked him down, 
hut two companions of the deceased, who 
were present during the whole time, dis­
tinctly proved that the deceased was not 
knocked down at all.’ (,'. 8. (i.

(«) Taylor, Kv. (10th ed.) ss. 007-1134. 
Roseoe. ‘Nisi Prills’ (18th ed.) 48 it iieq. 
I l'hill. Kv. $38, 241. 1 Stark. Kv. 4». 
Steph. Dig. Kv. art. 30.

(v) Nicholls v. Parker. 14 East, 3111, in 
note to Outrani r. Morewood. And it 
seems that a map made from the representa­
tions of a deceased jhtsoii, who pointed out 
the boundaries, would lie evidence of such 
boundaries. K. r. Milton, 1 C. & K. 58.
Erskine. J.

(w) Nicholls i>. Parker, vbi «up. lint

such declarations must not have been made 
/Miit litem mot mu. R. c. Cotton, 3 Camp. 
414. 1 PbilL Kv.( 7th ed.) 240.

(r) Nee Steph. Dig. Kv. art. 30. Roseoe 
* Nisi Prius ’ (18th ed.) 48.

(»/) Wis-ks i*. Nparke. I M. & S. <180. 
Ireland r. Powell. Peake’s Kv. 15. Chambre, 
.1. Chat field »>. Frier, I Price, 250. I l’hill. 
Kv. (7th ed.) 250.

(z) Uleadow r. Atkin, 1 C. & M. 423, 
Bayley, .1.

(o) Nee Percival v. Nanson, 7 Ex. 1 ; 21 
L I. Kx. I.

(M Middleton v. Melton, 10 R. & C. 317. 
(r) Ibid., though if the effect is to revive 

a statute barred debt, it would be for the 
interest of the person making the entry, 
and therefore not admissible. Newbold v. 
Nmith 11885], $9 Ch. D. 882.
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of a child on a certain day, and referring to his ledger in which a charge 
for his attendance was marked as paid, was held admissible upon an 
issue as to the child’s age (rf). So, entries in the books of a tradesman by 
his deceased shopman, who thereby supplies proof of a charge against 
himself, have been admitted in evidence, as proof of the delivery of the 
goods, or of other matter there stated within his own knowledge (e). But 
where the effect of the entry is not to charge the servant, it is not evidence. 
Thus, in an action for the hire of horses, an entry by the plaintiff’s servant, 
since dead, stating the terms of the agreement with the defendant, is not 
evidence (f). Such declarations are admissible only on the ground that 
they are against the proprietary or pecuniary interest of the party making 
them, and a declaration is not receivable in evidence, because it would 
subject the party to a prosecution if he were living. Thus, if A. were 
indicted for murder, and B., who was dead, had made a declaration that 
he was present when the murder was committed, though that declaration 
was against his interest, and would have subjected him to a prosecution 
if living, yet it would not be admissible after his death (<y).

Declarations by Deceased Persons in course of Duty or Business. An 
entry or declaration made by a disinterested person in the course of 
discharging a professional or ollicial duty, is, in general, admissible after 
the death of the party making it. Thus field book entries made by a 
deceased surveyor for the purpose of a survey on which he was pro­
fessionally employed, have been held admissible to prove the time of 
high water at ordinary spring tide, where that line was the boundary of 
land situate on the seashore (/<). Such entries are not admitted, unless 
made contemporaneously with the doing or entry of something which it 
was the professional or official duty of the deceased to do or enter (t). If 
a declaration be made in the discharge of a duty by a deceased person 
is admissible, whether oral or written (/), the person who made the entry 
must be proved to be dead : Proof of his absence abroad is insufficient (l).

(d) Higham v. Ridgwav, 10 East, 100, 
and see 2 Smith, L. C. (11th ed.) 027. 
Entries in the land-tax collector's books, 
stating A. B. to be rated for a particular 
house, and his payment of the sum rated, 
were held bv Abbott, C.J., admissible 
evidence to shew that A. 11. was in the 
occupation of the premises at the time 
mentioned. See l)oe v. Cartwright, Ky. & 
M. 02. Harry v. Bubhington, 4 T. It. f>14. 
Doe dem. Blayney v. Savage, 1 C. & K. 487.

(e) Taylor, Ev. (10th ed.) s. 098. Price 
r. Lord Torrington, 1 Salk. 285.

(/) Calvert v. Archbishop of Canterbury, 
2 Esp. 040. Koscoe, ‘ Nisi Prius ’ Ev. (18th 
ed.), 55, 50. Webster r. Webster, 1 F. & F. 
401. Smith v. Wakey, L. R. 2 Q. B. 320.

(f/) Sussex Peerage claim, 11 Cl. & F. 
85, Lord Lyndhurst, C. In that case a 
declaration by a clergyman that he had 
solemnized a marriage was held not to be 
admissible, on the ground that it might 
have subjected the clergyman to a prosecu­
tion for solemnizing the marriage. Stan- 
den t\ Standen, Peake (N. P.), 45, was 
strongly questioned in this case.

(/<) Mellor v. Walmesloy[1906], SCh. 104. 
(('. A.), applying Price v. Lord Torrington, 
1 Salk. 288. Cf. Doe v. Skinner, 3 Ex. 84. 
R. i. Dnkinfield, 11 g. B. 078 : 2 Smith. 
L. C. (11th ed.), 820. Stnrli n Freoda, 6 
App. Cas. 023. Poole v. Dicas, I Bine. 
(N. C.) 049 (entry of dishonour of a bill 
of exchange).

(i) Mercer v. Dunne [1905], 2 Ch. 538, 
600, Stirling, L.J.

(j) Stapylton v. Clough, 2 E. & B. 933 ; 
23 !.. J. g. B. 5. Campbell. C.J. Sussex 
Peerage claim, Il Cl. & F. 113. By the 
Jewish law the custom is that children are 
circumcised on the eighth day from their 
birth, and it is the duty of the Chief 
Rabbi to perform this rite, and make an 
entry of it in a book ; but it has been held 
that an entry made by a Chief Rabbi of a 
circumcision is not evidence after his deal h. 
Davis v. Lloyd, 1 C. & K. 275, Denman, 
C.J., and Patteson, J.

(it) Cooper v. Marsden. 1 Esp. 2, Kenyon, 
C.J., where an entry by a bank clerk 
who had since gone to India was rejected. 
Cf. Stephen v. Gwenap, 1 M. & Rob. 121.
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Declarations made in discharge of a duty are evidence only of the facts 

which it was the business of the writer to state (/), and must generally be 
contemporaneous with the act done, and be of matters within the 
knowledge of the declarant (w).

Where the deceased, who was a constable, had made a verbal 
report to his superior officer in the course of his duty, and in the 
absence of the accused, as to where he (the deceased) was going, and 
what he was going to do, the report was held admissible in evidence 
against the prisoner, the evidence being material to shew that the deceased 
intended to watch the prisoner’s movements on the occasion in question (n). 
This ruling can apparently la* justified, if at all, only on the ground 
that the report was officially made in the course of the duty of the 
deceased (o).

Certain other exceptions to the general rule against the reception 
of hearsay evidence, such as the admission of dwlarations in cases of 
pedigree, and of old leases, rent-rolls, surveys, &c., occur so seldom in 
criminal proceedings, that they will not be further noticed in this work (p).

(l) See 1‘vrcival t\ Nanson, 7 Ex. 1 : 21 
L J. Kx. 1.

(m) Smith v. Wakey, L. R. 2 Q. B. .120. 
Doe v. Turford, 1 B. ,V Aid. 890. Mercer v. 
Dunne [ 190.1 j, 2 Ch. 538, 60.1, Sterling,

(«) R. v. Buckley, 13 Cox, 293. Lush, J., 
after consulting Mellor, .!. Vide. Taylor, 
Kv. (lOUted.)*. 799.

(o) In the Oth edition of this work this 
case was treated under ns i/rxtœ, Vol. iii. ii. 
380.

(/>) They are discussed in detail in 
Taylor, Kv.(llth ed.) s. 635-007. Phipaon 
Kv. (4th ed.) 275-277, 284-291. Roseor. 
‘ Nisi Prius * (18th ed.) 41-48, 53, 54 ; and 
see Archbold (*r. PI. (23rd «I.) 318.
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CANADIAN NOTES.

EVIDENCE.

Of the Nature and Kinds of Evidence—Improper Reception of 
Evidence.

The improper reception of evidence before a county .Judge trying 
a case without a jury under the Speedy Trials Clauses will not entitle 
the prisoner to a new trial upon a case reserved, if the county Judge 
certifies therein that apart from the evidence objected to there was 
sufficient evidence to compel him to find the prisoner guilty. K. v. 
Tutty, 9 Can. Cr. Cas. 544.

Where no Substantial Wrong, the Conviction Stands.—See Code 
sec. 1019.

The reception of opinion testimony as to the illegality of the trans­
actions in question was improper but as a case against the accused 
was sufficiently made out without that testimony and the trial was 
without a jury, the conviction should stand. R. v. Darkness (No. 2), 
10 Can. < Jr. ( Jaa. 199.

If upon a case reserved the appellate Court finds that important de­
positions were improperly received in evidence, and is unable to say 
that no substantial wrong or miscarriage was occasioned by the irregu­
larity, the conviction should be quashed notwithstanding sub-sec. (/) 
but a new trial may be ordered. R. v. Brooks, 11 Can. Cr. Cas. 188.

The intention is that the improper admission of evidence shall not 
in itself constitute a sufficient reason for granting a new trial, and that 
it is not necessarily a “substantial wrong or miscarriage.” R. v. 
Woods (1897), 2 Can. Cr. Cas. 159 (B.C.).

But in the absence of a direct and unmistakable enactment the 
Court should not, upon a ease reserved, affirm a conviction, where 
material evidence has been improperly received, because, in the opin­
ion of the Court, there is sufficient good evidence to support a verdict. 
R. v. Dixon, 29 N.S.R. 462; R. v. Gibson (1886), 18 Q.B.D. 537.

Where a deposition of a deceased witness taken in an enquiry be­
fore a magistrate has been improperly received in evidence at the 
trial, rnd is of such a nature that it must have influenced the jury in 
their verdict, its improper admission is a “substantial wrong” entitl­
ing the accused to a new trial. R. v. Hamilton (1898), 2 Can. Cr. Cas. 
390 (Man.).
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Where an alleged confession is received in evidence after objection 
by the accused, and the trial Judge lie fore the conclusion of the trial 
reverses his ruling and strikes out the evidence of the alleged confes­
sion, at the same time directing the jury to disregard it, the jury 
should be discharged and a new jury empanelled. R. v. Sonier, 2 Can. 
Cr. Cas. 501.

1. The circumstances that the incriminating portion of a dying 
declaration was made before the declarant’s statement in the same 
interview of belief that he was dying, will not prevent the declara­
tion being admissible in evidence.

2. A conviction on indictment is not to he set aside or a new trial 
ordered by reason of certain evidence being improperly admitted, 
unless the Appellate Court in considering the probable effect of such 
evidence upon the jury is of opinion that a substantial wrong or mis­
carriage was thereby occasioned. R. v. Sunfleld, 13 Can. Cr. Cas. 1.

Sec. 1.—Direct and Circumstantial Evidence.
Circumstantial Evidence.—In order to justify a finding of guilt 

from purely circumstantial evidence, the inculpatory facts must be 
incompatible with the innocence of the accused and must be incapable 
of explanation upon any other reasonable hypothesis than that of guilt. 
It. v. Telford. S Cut* Cf. <’as.

Inference from Conduct of Accused.—Where the accused charged 
with murder goes into the witness box on his own behalf, and then 
and there for the first time makes known his claim that he was a mere 
eye-witness of the murder, and that the principal witness for the 
prosecution had committed the deed, the trial Judge may properly 
direct the jury that they may draw inferences from the prisoner’s 
previous silence on the matter of such claim, and consider whether 
the facts in evidence shewed the motive for such silence to be founded 
on a consciousness of innocence, ex. gr., that he would thereby the 
better establish his innocence, or to be a design founded on a know­
ledge of guilt to advance a false defence at the last moment, and 
to take the prosecution by surprise. R. v. Higgins (1902), 7 Can. Cr. 
Cas. 68, 36 N.B.R. 18.

Circumstantial Evidence.—On a trial for murder, the Crown hav­
ing made out a prima facie case by circumstantial evidence, the pris­
oner’s daughter, a girl of fourteen, was called on his behalf, and swore 
that she herself killed the deceased, without the prisoner’s know­
ledge, and under circumstances detailed, which would probably reduce 
her guilt to manslaughter. Held, that the Judge was not bound 
to tell the jury that they must believe this witness in the absence of 
testimony to shew her unworthy of credit, but that he was right in 
leaving the credibility of her story to them; and, if from her manner 
he derived the impression that she was under some undue influence,
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it was not improper to call their attention to it in his charge. R. v. 
Jones (1868), 28 U.C.Q.B. 416.

On a trial for murder the death of the deceased was shewn to have 
been caused by his being stabbed by a sharp instrument. It was proved 
that the prisoner struck the deceased, but neither a knife nor other 
instrument was seen in his hand. For the prisoner evidence was of­
fered that on the day preceding the homicide the prisoner had a knife 
which could not have inflicted the wound of which deceased died; and 
that on that day the prisoner parted with it to a person who held 
it until after the crime was committed. This evidence was rejected 
as being too remote, .and because it would not shew that it was impos­
sible for the prisoner to have had a weapon that might have caused 
the wounds of which deceased died. It. v. Herod (1878), 29 U.C.C.P. 
428.

Evidence.—In the consideration of circumstantial evidence the in­
culpatory facts must be incompatible with the innocence of the accused 
and of explanation upon any other reasonable hypothesis
than that of his guilt, in -order to justify the inference that he is guilty. 
R. v. Jenkins, 14 Can. Cr. Cas. 221.

Prisoner being indicted for the murder of II. the principal wit­
ness for the Crown stated that the crime was committed in a day stated, 
and that prisoner and one S. (who had previously been tried and 
acquitted) threw II. over the parapet of the bridge into the River 
Don. Counsel for the prisoner then proposed to prove by one I), that 
8. was at his place, fifty miles off, on that evening, but the Judge 
rejected the evidence, saying that 8. might be called, and if contra­
dicted might be confirmed by other testimony. 8. was called, and 
swore that he was not present at the time, but he not being contra­
dicted, I). was not examined. Draper, J., who tried the case, reserved 
the point for the consideration of the Court whether the evidence 
of D. might not be found to have been legally admissible. The Court 
held that the presence of 8. was a fact material to the enquiry, and 
that D. should have been admitted when tendered, and a new trial 
was ordered. Robinson, C.J., observing, “It appears to me that any 
fact so closely connected with the alleged offence .as to be in fact part 
of what was transacted or said to be transacted at the very moment, 
cannot he treated as irrelevant in investigating the truth of the 
charge” . . “It is sufficient, I think, to make the evidence that
was offered admissible, that it applied to the very fact to be deter­
mined, namely, by whom and how the deceased person came to his 
death. R. v. Brown (1861), 21 U.C.Q.B. 338.

Sec. 2.—Primary and Secondary Evidence.
Documentary Emdence.—See Canada Evidence Act, R.S.C. (1906), 

ch. 145, sec. 25.

A^3D
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Production of Books and Documents.—R.S.C. (1906) eh. 145, sec.
28.

Proof of Written Instrument.—R.S.C. (1906) ch. 145, sec. 32.

Sec. 3.—Of Hearsay Evidence.

Rape.—Evidence is admissible of the complaint and statement of 
a woman shortly after the alleged offence.

Upon the trial of a charge of rape the whole statement made by 
the woman by way of complaint shortly after the alleged offence, 
including the name of the party complained against and the other 
details of the complaint, is admissible in evidence as proof of the 
consistency of her conduct and as confirmatory of her testimony re­
garding the offence, but not as independent or substantive evidence 
to prove the truth of the charge. Whether or not the complaint was 
made within a time sufficiently short after the commission of the 
offence as to admit evidence of the particulars of the complaint, is a 
question to be decided by the Court under the circumstances of the 
particular case ; but it is nevertheless the province of the jury to take 
into consideration the time which intervened, in weighing the prob­
ability of its truth. R. v. Riendeau (No. 2) (1901), 4 Can. Cr. Cas. 
421, 10 Que. K.B. 584.

In the Riendeau Case the lapse of seven days between the date 
of the offence and the time of making complaint thereof was held in­
sufficient under the circumstances to exclude testimony of the particu­
lars of the complaint. But see R. v. Ingey (1900), 64 J.P. 106, noted 
in 3 Can. Cr. Cas., p. 305.

Upon a charge of rape, statements made by the complainant to a 
police officer on the day after the offence was alleged to have been com­
mitted and in response to his inquiries, the complainant having on the 
day of the offence complained to others of an assault but not of rape, 
are not admissible in evidence either as part of the res gestœ or as in 
corroboration. But if the jury acquit the accused of that offence but 
find him guilty of indecent assault, the verdict should stand notwith­
standing the improper admissions in evidence of statements so made 
by the complainant after the alleged offence, if the other evi­
dence in the ease is ample to warrant the verdict of indecent assault. 
R. v. Graham (1899), 3 Can. Cr. Cas. 22 (Ont.).

Where the complainant makes a statement to a third party, not in 
the presence of the accused, such statement may be given in evidence, 
provided it is shewn to have been made at the first opportunity which 
reasonably offered itself after the commission of the offence, and has not 
been elicited by questions of a lending and inducing or intimidating 
nature. R. v. Spuzzum (1906), 12 Can. Cr. Cas. 287.
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Where the depositions at the preliminary enquiry on which an 
indictment for rape is founded shew that the statements of the prose­
cutrix relied upon by the Crown to shew a complaint were not made 
spontaneously, but in answer to questions by the police officer, evidence 
of the answers so made is admissible against the accused at the trial. 
R. v. Bishop (1906), 11 Can. Cr. Cas. 30.

See also cases based on the same principle cited under sec. 292 
(indecent assault), sec. 300 (attempted rape), sec. 301 (defiling child 
under fourteen).

On the trial of an indictment for an attempt to commit rape 
statements of the person assaulted, .and of her companion present at 
the beginning of the assault, made to police officers, some four hours 
after the assault, that they had given a description of the assailant, 
but not stating what the description was, and evidence of the officers 
that in consequence of such description they had looked for the assail­
ant were properly received, although statements of a like character had 
previously been made to other persons. And where the prosecutrix on 
cross-examination had stated that she had given a description of her 
assailant in the presence of her father, and that in consequence of such 
description her father had suspected a person other than the pris­
oner, the Crown was properly allowed to prove by the father what 
the description was that his daughter had given in his presence. R. 
v. Clarke ( 1907), 12 Can. Cr. Gas. 800.

In .an Ontario case it has been held that in a civil action for dam­
ages under circumstances constituting the criminal offence of inde­
cent assault, evidence is admissible of complaint made by the woman 
shortly after the assault was committed, in like manner as upon a 
criminal trial ; and that complaint made by the woman to her husband, 
on her first meeting him some hours after the assault, but on the 
same day, was admissible in evidence under the circumstances of the 
case. The proof of such complaint by the evidence of both the woman 
and her husband is corroborative of the woman’s evidence that she 
did not consent to the acts complained of. Ilopkinson v. Perdue, 8 
Can. Cr. Cas. 286. Where evidence of complaint is admissible on a 
charge of indecent assault, not only the fact of complaint may be 
shewn, but the particulars of the complaint. Ibid.

It is essential in all cases of indecent assault that complaint should 
have been made at the earliest opportunity after the offence, and 
evidence of such complaint may, under special circumstances, be re­
ceived after the lapse of several days’ delay. The fact of the girl be­
ing only seven years of age, that the act was committed without viol­
ence and that the girl did not realize the serious nature of the act, are 
circumstances which make a complaint made ten days afterwards ad­
missible in evidence. R. v. Barron (1905), 9 Can. Cr. Cas. 196 (N.S.)
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Under exceptional circumstances evidence of a complaint made by 
an adult female of an indecent assault may be admitted although 
five days had intervened between the assault and the complaint. K. 
v. Smith (1905), 9 Can. Cr. Cas. 21 (N.S.).

Evidence of complaint made by the woman on a charge of rape 
as corroboration of non-consent will be rejected if made only in answer 
to questions suggesting the guilt of the accused. R. v. Dunning. 14 
Can. Cr. Cas., p. 461.

Sec. 4.—Dying Declarations.
A dying declaration is not admissible if there existed in the mind 

of the party making it a hope of recovery or a hope of escape from 
almost immediate death ; but if there is a firm, settled expectation by 
deceased of impending death and no hope of recovery remaining in his 
mind, the declaration is admissible, although such belief was the result 
of panic and not well founded. The fact, that a person making a dy­
ing declaration subsequently entertains a hope of recovery, is irrele­
vant, except in so far as it may be evidence of his state of mind at the 
time of the declaration. R. v. Davidson (1898), 1 Can. Cr. (’as. 351 
(N.S.) ; R. v. Iluhhard, 14 Cox 565; R. v. Laurin (No. 1), 5 Can. Cr. 
Cas. 324; R. v. Laurin (No. 4), 6 Can. Cr. Cas. 104.

The rule as to the admissibility of dying declarations in evidence 
is thus stated in Taylor on Evidence, 6th ed., vol. 1, p. 643: “In gen­
eral. it is no objection to their admissibility that they (the answers) 
were made in answer to leading questions, or obtained by earnest 
solicitations.” R. v. Smith (1873), 23 U.C.C.P. 312.

It is essential to the admissibility of these declarations, and it is a 
preliminary fact to be proved by the party offering them in evidence, 
that they were made under a sense of impending d< nth ; but it is not 
necessary that they should Ik* stated at the time to he so made; it is 
enough if it satisfactorily appears, in any mode, that they were made 
under that sanction, whether it be expressly proved by the express 
language of the declarant, or be inferred from his evident danger, or 
the opinion of the medical or other attendants, stated to him, or from 
his conduct, or other circumstances of the case; all of which are re­
sorted to in order to ascertain the state of the declarant *s mind, ( ireen- 
leaf on Evidence, 12th ed., vol. 1, p. 183, see. 158; R. v. Smith (1873), 
23 U.C.C.P. 312; R. v. McMahon (1899), 18 O R. 502; R. v. Jenkins, 
L.R. 1 C.C.R. 187.

The Court must be satisfied that whatever statement is admitted 
in evidence must be shewn by credible testimony to have been made in 
full belief of approaching death, with an abandonment of all hope of 
life. R. v. Sparham (1875), 25 U.C.C.P. 143, 154; R. v. Osborne, 15 
Cox C.C. 169.
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The mere use of the words “If I die” would not alone defeat an 
emphatic declaration of abandonment of all hope on the same occasion ; 
and that the second declaration was receivable in order to explain the 
first. It. v. Sparham (1875), 25 U.C.C.P. 143.

An objection that part of the statement was made in answer to a 
leading question is not sustainable. K. v. Smith (1873), 23 U.C.C.P. 
til

Evidence.—Where deceased was run over by a railroad car and died 
from his injuries a few hours afterwards, the statement of the deceased 
made immediately after he was run over in answer to a question as to 
how it happened, was held admissible. Armstrong v. Canada Atlantic 
. 1901 >. 1 O.L.R. 21«).

The essential element of a dying declaration is the abandonment 
of hope of recovery, and evidence tending to shew a belief that death 
was impending is not displaced by a statement of deceased to his physi­
cian and members of the family that he did not think he could recover, 
but he knew they would do all they could for him. It. v. Magyar, 12 
Can. Cr. Cas. 114.

The jury should not be excluded during the preliminary enquiry 
as to whether a certain statement is admissible as a dying declaration. 
Rex v Ab., il B.CR. in. 8Can.Cr.Cas.458.

The deceased must he proved to the satisfaction of the Judge to 
have been, at the time of making the declaration, (a) in actual danger 
of death and (b) to have abandoned all hope of recovery. If these con­
ditions concur, it is immaterial that he lingered for several days or even 
weeks. K. v. Davidson, 1 Can. Cr. Cas. 351 (N.S.). The question as 
to whether there was a settled hopeless expectation of death is for the 
presiding Judge. R. v. Woods, 2 Can. Cr. Cas. 159(B.C.).

The circumstance that the incriminating portion of a dying declar­
ation was made before the declarant’s statement in the same inter­
view of belief that he was dying, will not prevent the declaration being 
admissible in evidence. It. v. Sunfield, 13 Can. Cr. (bis. 1.

The whole of the surrounding circumstances including the nature 
and extent of the wound and its immediate results are to be considered. 
It. v. Davidson, 1 Can. Cr. Cas. 351 (N.S.). In a shooting case, the 
declaration of the deceased that he was shot in the body and was “go­
ing fast” was held a sufficient indication of the settled and hopeless 
consciousness of the declarant that he was in a dying state. Ibid.

The declaration may be oral or written and a deposition read over 
to and signed by the deponent may be admissible in evidence as a dying 
declaration, although irregular as a deposition under see. 99!) of the 
Code because taken in the absence of the accused. R. v. Woods, 2 Can. 
Cr. Cas. 159 (B.C.) ; but, semble, its weight as evidence is impaired 
by that fact.
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A written statement signed and sworn to by the deceased before a 
justice of the peace after being read over to him was admitted as a 
dying declaration in a homicide case, although in narrative form not 
embodying the exact words of the declarant. R. v. Magyar (1906), 
12 Can. Cr. Cas. 114 (N.W.T.).

But the answers given to an interpreter and translated by him 
in narrative form to the person writing them down in the presence of 
the declarant may be admitted in evidence as a dying declaration, al­
though the exact form of the questions was not proved. A dying 
declaration made by a person who cannot speak the language of the 
country, and proved only through an interpreter, is admissible if 
shewn to contain the exact purport of the statement without proof of 
the exact language of the declarant. R. v. Louie (1903), 7 Can. Cr. 
Cas. 347.

When Statements Admissible as Res Oestœ.—On a trial for murder 
by shooting, evidence of statements made by the person shot immediate­
ly after the shooting and while under apprehension of further danger 
from the accused and requesting assistance and protection therefrom, 
is admissible as part of the res gestœ, even though the person accused 
of the offence was absent at the time when such statements were made. 
Gilbert v. R. (1907), 12 Can. Cr. Cas. 125.

Statements not coincident, in point of time, with the occurrence of 
the shooting, but uttered in the presence and hearing of the accused 
and under such circumstances that he might reasonably have been ex­
pected to have made some explanatory reply to remarks in reference to 
them, are admissible as evidence. Ibid.

On the indictment of a prisoner for murder, a witness swore that 
he heard shots fired, that half an hour afterwards deceased came to 
his house and asked witness to take him in for he was shot, that witness 
did so, and deceased died some hours afterwards ; it was held that 
evidence of statements made by deceased after being taken into the 
house (not provable as dying declarations) were inadmissible, as not 
forming part of the res gesta, being made after all action on the part 
of the wrong-doer had ceased through the completion of the principal 
act, and after all pursuit or danger had ceased. R. v. McMahon 
(1889), 18 Ont. R. 502, following R. v. Bedingfield, 14 Cox 341, and 
R. v. Goddard, 15 Cox 7.
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CHAPTER THE SECOND.

OK THE ADMISSIBILITY OP EVIDENCE.

Sect. I.—Evidence confined to the Points in Issue.

Evidence is not admissible unless it tends to prove the existence or 
non-existence of the facts in controversy upon which the legal responsi­
bility of the defendant is to be determined. This rule is usually expressed 
by saying that the evidence must relate to facts in issue or facts relevant 
to facts in issue in the proceeding (a). In criminal proceedings it is even 
more necessary than in civil actions strictly to enforce the rule of con­
fining the evidence to the points in issue, and that no question not relevant 
to the issues should be put to a witness (except for the purpose of im­
peaching the credibility of a witness who has sworn to relevant facts) : 
for it is of the utmost importance to a person accused of crime that the 
facts laid before the jury should relate only to the transaction which 
forms the subject of the indictment on which he is being tried.

The application of the rule as to relevancy obviously depends on the 
circumstances of each particular case, and will not admit of a general 
demonstration (b). In the following pages will be found illustrations of 
particular cases in which the Courts have decided certain questions as to 
relevancy.

Acts, &c., of Conspirators, &c.- Where several are proved to have 
acted in concert in the preparation or commission of a crime, the acts 
and declarations of one in furtherance of that design may be received in 
evidence against another (e), though not present when the acts were 
done or the declarations made (d) ; and it makes no difference 
as to the admissibility of the act or declaration of one conspirator 
against another, whether the former is or is not indicted or tried with 
the latter ; for to make one a co-defendant does not make his acts 
or declarations evidence against another any more than they were before ; 
and the principle upon which they are admissible at all is, that the 
act or declaration of one is that of both united in one common design, 
a principle which is wholly unaffected by the consideration of their being

(a) See Steph. Din. Kv. Art. 2. Taylor, 
Ev. (10th oft.)*, 5. $97,298.

(b) Sir James Stephen (Dig. Ev. oh. 2) 
has attempted a definition of relevancy, 
which has been criticised and is not gener­
ally accepted even by commentators on 
the Indian Evidence Act. of which ho was 
the draftsman. Se« Ameer Ali and 
Woodroffe. Indian Law of Evidence (4th 
ed.) intro, ch. 3.

(c) Declarations of a prisoner and aedi- 
tious language used by him are of

evidence against him to explain hia conduct, 
and the nature and object of a conspiracy 
charged airainst him. R. v. Watson, 2 
Stark. (N. P.) 134 ; 32 St. Tr. 1. Acte and 
declarations by one conspirator to a stran­
ger not in furtherance of the common object 
do not fall within the rule. R. r. Hardv, 24 
St. Tr. 199.

(d) R. v. Stone, fi T. R. 527. See also 
R. e. Standley, R. & R. 305. R. v. (ioger- 
ly. ibid. 343. R. r. Hingley, ibid. 44fi.
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jointly indicted (<■). 'I In* rule applies to till cases where persons act in 
concert for the commission of crime, whether as accomplices or co- 
conspirators : nor is it material what the nature of the indictment is, 
provided the offence involve a common design or conspiracy ; and a 
yrimâ facie case of the existence of the common purpose must he made 
before the evidence of acts and declarations of the co-conspirators are 
admitted in evidence (/). Upon an indictment for murder, if it appears 
that others, together with the prisoner, conspired to perpetrate the crime, 
the act of one done in pursuance of that intention is evidence against 
the rest (</). So where several persons are shewn to have been connected 
together in respect of a charge of forgery, what was said by one of them 
to a witness, when they were met together, on the subject of the forgery, 
is evidence against the others, although the person who said it is not upon 
his trial (A).

In U. v. Hunt («), it was held that on the trial of an indictment for 
conspiracy, in unlawfully assembling for the purpose of exciting dis­
content and disaffection, the material points for the consideration of the 
jury are, the general character and intention of the assembly, and the 
particular case of each defendant as connected with that general character: 
and it is, therefore, relevant to prove, on the part of the prosecution, that 
bodies of men came from different parts of the country to attend the 
meeting, arranged and organised in the same manner, and acting in 
concert. On such a charge, it is also relevant to shew, that early on the 
day of the meeting, in a spot at some distance from the place of meeting 
(from which very spot a body of men came afterwards to the place of 
meeting), a great number of persons, so organised, had assembled, and 
had there conducted themselves in a disloyal, riotous, or seditious manner. 
And on such a charge proof was allowed to be given of resolutions, 
proposed by one of the defendants, at a large assembly in another part 
of the country, very recently held for the same professed object and 
purpose as were avowed by the meeting in question, that defendant, 
having acted at both meetings as president or chairman, on the ground 
that on a question of intention it was most clearly relevant to shew, 
against that individual, that, at a similar meeting, held for an object 
professedly similar, such matters had passed under his immediate 
auspices (/).

It appears to have been laid down in R. v. Hardy (//) that 
papers found in the possession of conspirators with the prisoner, 
but subsequently to his apprehension, ought not to be read against 
him, unless there was evidence to shew their previous existence ; for 
otherwise there was no evidence that the prisoner was a party to the 
letters. And on a prosecution for conspiracy, it was held that letters 
directed to the prisoners and intercepted at the post-office after their 
apprehension, were not admissible in evidence against them, as they had

(') 2 Stark. Kv. (3rd ed.) 329. 171. The conduct of those who dispersed
(/) Sty Htoph. l)ig. Ev. Art, 4. the meeting was held irrelevant to its
(il) I hid. intention or object. Of. Bedford v.
(A) K. »• Stansfield, 1 Lew. 118, Little- Hirlev. 3 Stark. (N. P.) 87. 88. 91 ; I St.

dale, J. Sec R. v. Tatteranll, pout, p. 2109. Tr. N. 8. 1071. 
note (;). (j) Ibid.

(•) 3 B. A Aid. 66»t 1 8t. Ti. N. 8. (jj) 24 8t. Tr. 452.
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never been in the custody of the primmcre, or in any way t 
them (/. ). On an indictment for uttering a forged bank note, knowing it 
to be. forged, it was held that a letter purporting to come from the pris­
oner’s brother, and left by the postman pursuant to its direction at the 
prisoner’s lodgings, after he was apprehended, and during his confinement, 
but never actually in his custody, could not be read in evidence as proof 
of his knowledge that the note was forged (/). But in R v. Watson (w), 
it was held that papers found in the lodgings of a conspirator at a period 
subsequent to the apprehension of the prisoner might be read in evidence, 
although no absolute proof was given of their previous existence, where 
strong presumption existed that the lodgings had not been entered 
by any one in the interval between the apprehension and the finding, 
and where the papers were intimately connected with the objects of the 
conspiracy as detailed in evidence (n). In that case (m), one of the 
objections made to the admission of a paper found in the house of a co- 
conspirator was, that there was no proof that it had been published ; 
and Algernon Sidney’s case was cited : But the Court distinguished that 
case, and Abbott, J., said that he had always understood the ground of 
objection in Sidney’s case was, not that the papers had never been 
published, but that they had no relation to the treasonable practices 
charged in the indictment, and he referred to 1 East P. C. 119, where 
it is said : ‘ Writings plainly applicable to some treasonable design in 
contemplation are clear and satisfactory evidence of such design, although 
not published.’ If, say Foster and Blackstone, JJ., ‘ the papers found in 
Sidney’s closet had been plainly relative to the other treasonable practices 
charged in the indictment, they might have been read in evidence against 
him.’ That was the objection which had constantly been made to the 
reception of the evidence in Sidney’s case. The paper there was not 
only an unpublished paper, but appeared to have been composed several 
years before the crime charged to have been committed. If there is 
any doubt whether the papers are connected with the common criminal 
design they are not admissible (o).

Matters found in the Possession or Control of the Accused. —In cases 
of treason and felony, and apparently also of misdemeanor, evidence may 
be given of the finding secreted in the house of the prisoner, but afin his 
arrest, of pièces de. conviction or articles suggesting his guilt of the 
offence charged (/)).

In K. v. Watson («y), a charge of high treason, evidence was admitted of
(*) K. v. Hcvey. 1 I .each. 237. 8«v R. 

v. Cooper, /hmI, p. 2101.
(/) H. v. Huet, 2 Leach, 820.
(m) 32 St. Ti. I ; 2 *tark. <N. I’.) 

140.
(n) A letter found upon the ptisoner 

may he read, but it is no evidence of the 
facts it states. Tims on an indictment 
against a prison employed in the post- 
"Mice for secreting a letter containing n hill 
of exchange, the contents of the letter, 
which was found upon him. were held 
inadmissible to prove that the hill was 
enclosed in it. R. r. Plumer, R. & R. 201.

(o) R. v. Watson, tibi sup.

(/») See R. v. Hull. 111812]. Queensland 
State Rep. 1, /xml. p. 2101, note («•). Ah 
to letters found on him, see ante, p. 2098.

(7) 2 Stark. (N. P.) 137; 32 St. Tr. I. 
Lord Kllenborough, in giving his opinion 
on this point, cited a ease from recollection, 
where a butler to a hanker at Malton had 
been taken up upon suspicion of having 
committed a great rohliery ; the prisoner 
had been aeen near the privy, and this 
circumstance having excited suspicion in 
the minds of the counsel, who considered 
the case during the assizes at York ; at 
their instance, search was made, and in 
the privy all the plate was found, the plate

A39A
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the finding of pikes in his house after his arrest. In R. v. 
Rickman (r), on a charge of arson, evidence was admitted of the 
finding secreted in the prisoner’s house of property taken out of the house 
at the time of the fire, and on an indictment for larceny, though, as a 
general rule, it is not allowable to inquire into any stealing of goods not 
named in the indictment nor forming part of the same transaction (#), yet, 
for the purpose of ascertaining the identity of the person, it is often 
important to shew that other goods, which had been upon an adjoining 
part of the premises, were stolen in the same night, and were afterwards 
found in the prisoner’s possession. This is strong evidence of the prisoner 
having been near the prosecutor’s house on the night of the robbery ; 
and in that point of view it is material (/).

On a trial for murder committed by the explosion of grenades, it 
apjieared that the grenades had been ordered by A., and, after the 
apprehension of the prisoner, a letter was found in the prisoner’s house, 
in the handwriting of A., and bearing a memorandum in the handwriting 
of the prisoner. The letter was held admissible, not because the writer 
was a co-conspirator with the prisoner, but because it was in the 
prisoner's possession, and because its contents were relevant to the 
present inquiry (w). But on an indictment against a merchant 
in London, for fitting out a ship to be. employed in the slave trade, 
letters found on board the ship, when seized ort the coast of Africa, 
were held inadmissible, as they were not traced in any wav to the 
prisoner’s knowledge (v).

The prisoner inserted an advertisement in a newspaper offering 
employment to persons who would transmit him one shilling’s worth 
of postage stamps, and giving an address. The advertisement contained 
false statements, and upon his being apprehended six envelopes addressed 
to him, and containing a reply to the advertisement, and a shilling’s worth 
of postage stamps were found upon him. And 281 other letters, con­
tained in a sealed bag, were produced on the trial by a clerk from the 
post-office, and on the bag being opened, the letters were taken out and

was produced, and the prisoner was in 
consequence convicted ; fie had been 
separated from the custody of the plate, 
since ho had been confined in York Castle 
for some time : hut no doubt was enter­
tained as to the admissibility of the 
evidence. Abbott, J., also observed that an 
assize had scarcely ever occurred whore it 
did not hap|>on that part of the evidence 
against a prisoner consisted of proof that 
the stolen property was found in his house 
after his apprehension. See R. r. Cour- 
voilier. It C. A 1\ 382. Dillon ». O’Brien, 
Ht Cox. 345 : 20 L. It. Ir. 310.

(r) 2 East. I*. C. 103*..
(a) R. p. Butler. 2 C. & K. 221, post,

p. 2102.
(!) 1 Phill. Kv. (7th oil.) 100. See R. ». 

Rooney. 7 C. & P. fi 17. po*l, p. 2105. note (n).
(«) R. ». Bernard, 8 St. Tr. (N. S.) 887 ;

1 F. & F. 240, Campbell. C.J., Pollock, 
C.B., Erie and Creaawell, J.T. The letter 
alluded to the assassination of the Emperor

of the French. In R. v. Hare, 3 Cox, 247, 
tho two prisoners lodged together, and a 
port manteau was found in their lodgings, 
which R. said was H.’h, and the prosecu­
tor’s invoice for the stolen shawls was found 
in it. and also n paper folded in the shape of 
a letter, and endorsed in R.’s handwriting, 
‘ J. R., private,’ and inside this was an 
inventory of the shawls that had been 
pawned, but this was not in R.’s hand 
writing. It was held that this inventory 
was not admissible : for non ronulat that 
the words ‘ private ’ and the prisoner’s 
name might not have been written pre­
viously to tho writing on tho other side. 
‘ But quart whether, as the portmanteau 
was in the prisoner’s lodgings, they were not 
both of them in possession of its contents ? 
If the shawls had been in the portmanteau, 
would they not have been in the possession 
of both prisoners ? ’ C. 8. G.

(r) R. ». Zulueta. I C. A K. 215 Manic 
and Wightman, JJ.
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read, and appeared to be addressed to the prisoner replying to his adver­
tisement, and enclosing each one shilling’s worth of postage stamps. 
These 281 letters had been stopped and opened by the post-office authori­
ties before delivery to the prisoner, and had never been in his possession, 
or their contents brought to his knowledge ; nor was there any proof as to 
their authenticity or otherwise: but they were held admissible against 
the prisoner on an indictment charging him with obtaining and attempt­
ing to obtain money by false pretences from four persons other than the 
writers of the letters (v).

Papers found in the prisoner’s custody, which plainly relate to the 
design charged, may be read in evidence without proof that they are in 
his handwriting (r).

In a question put by the House of Lords to the judges, in the course 
of the proceedings in Queen Caroline’s case (y), it was assumed that proof 
of the existence of a conspiracy between the prosecutor and others to 
suborn witnesses against the accused is a legitimate ground of defence. 
Abbott, C. J., in delivering their opinion, observed that the judges under­
stood that such an assumption had been made in the question put to 
them, and that the House did not ask their opinion on that point ; from 
which it may perhaps be inferred that the judges had doubts 
whether such a defence is allowable.

Sect. II.—Acts Forming Part of the Same Transaction.

Acts forming Part of the same Transaction.—The evidence for the 
prosecution is, as a general rule, limited to the proof of the facts relating 
to the particular transaction charged in the indictment : and it is not 
competent to prove the prisoner guilty of the crime charged by proving 
him guilty of another distinct offence. Rut when several offences are 
connected together and form part of one entire transaction, evidence of 
an offence not specifically charged in the indictment may be given to 
prove the character of the offence which is charged (z). In other words, 
the prosecution is not debarred from telling the whole story of the prisoner’s 
doings because it involves evidence as to other crimes which cannot be, 
or are not specifically, charged in the indictment which is being tried (a).

On an indictment for abusing a child under the age of ten years, 
the first occasion spoken to bv the child was a Thursday morning, on 
which the prisoner threatened to beat her if she told, and it was held 
that evidence of subsequent perpetrations of the offence on Saturday 
and Monday was admissible. Willes, J., said : ‘ The practice is, no doubt, 
in the discretion of the Court, to call on the prosecution to elect, but that 
is a course never taken where the acts arc all in substance part of the same 
transaction ; and here, in my opinion, it is so. It has repeatedly appeared

(ft) R. t\ Cooper. 1 Q.B.l). 19: 45 L.J. 
M.C. 15. In R. t\ Hull [1902], Queensland 
State ltep. 1. letters written to a person 
indicted for obtaining property by false 
pretences, shewing that he had been engaged 
in a long series of frauds of the name 
character and found in his iKwaeasion, were 
held admissible to prove intent ; but a letter 
found in his possession tending to his bad

character was rejected.
(r) 1 East, V. C. 119. Nee R. v. Plumer, 

R. A R. 204.
(v) 2 b. a B. :m>.
(z) R. r. KMk.fl B. x c 14ft. BayWv, J. 
(«t Cf. R. r. Ia»nt‘. 1 Cr. App. R. 158, where 

evidence of incitement to commit another 
offence was held to be part of the rex <jc«toe.
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to me, in cases of this sort, that the man, by a threat of violence, deters 
the child from complaining, and thus acquires a species of influence over 
her by terror, which enables him to repeat the offence on subsequent 
occasions, and this seems to me to give a continuity to the transaction 
which makes such evidence properly admissible (6).

On an indictment for a burglary and stealing goods, the prosecutor 
failed to prove any nocturnal breaking, or any larceny subsequent to the 
time when the prisoners entered the house, which must have been after 
three o’clock in the afternoon of the day on which the offence was charged 
to have been committed. It was then proposed to abandon the charge 
of burglary, and to give evidence of a larceny by the prisoners of some 
of the articles mentioned in the indictment, though committed before 
three o’clock on the day on which they were charged to have entered the 
house ; but the Court refused to receive the evidence, on the ground 
that it was a distinct transaction (c).

On an indictment for stealing a shilling, it appeared that on the 
arrest of the prisoner the shilling, which had been marked, was found in 
his possession, and the constable asked him if he had any more of the 
prosecutor’s money about him, on which he produced three half-crowns, 
and said something about them. This statement was ruled to be 
inadmissible as relating to another felony (d),

Where several offences are all parts of one entire transaction, evidence 
of all is admissible on the trial for any one of them. A distinction is 
sometimes drawn according as the indictment under trial is for felony 
or misdemeanor : but this appears now to be regarded as immaterial, 
except in so far as the judge in his discretion may consider it fair to limit 
the evidence when the trial is for felony.

On an indictment for stealing six shillings, it was proved that the 
prisoner was a shopman in the employ of the prosecutrix, and, his honesty 
being suspected, on a particular day the son of the prosecutrix put seven 
shillings, one half-crown, and one sixpence, marked in a particular manner, 
into a till in the shop, in which there was no other silver at that time, and 
the prisoner was watched by the prosecutrix’s son, who from time to 
time went in and out of the shop, occasionally looking into and examining 
the till, while customers came into the shop and purchased goods. Upon 
the first examination of the till it contained 11». (id. ; after that, the son 
of the prosecutrix received one shilling from a customer and put it into 
the till ; afterwards another person paid one shilling to the prisoner, 
who was observed to go with it to the till, to put his hand in, and with­
draw it clenched. He then left the counter, and was seen to raise, his 
hand clenched to his waistcoat pocket. The till was examined by the 
witness, and 11s. fid. were found in it instead of 13s. (id. whicli ought to 
have been there. The prosecutrix was proceeding to prove other acts 
of the prisoner, in going to the till and taking money, when Wilde, Serjt., 
objected that evidence of one felony had already been given, and that the 
prosecutrix ought not to be allowed to proved several felonies. The

(/») It. r. Reardon. 4 h\ tV F. 7U. olïenee. and convicted, ride mile, p. 1090.
(r) K. r. Vsmlerooiub, 2 I «Wilt, 70S. (J) K. r. Butler, 2 V. & K. 221. liait,

1 lie prisoners were therefore acquitted, hut B. 
were subsequently indicted for the other
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learned judge, overruled the objection ; and the son of the prosecutrix 
proved that, upon each of several inspections of the till after the 
prisoner had opened it, he found a smaller sum than ought to have 
been there. The prisoner having been found guilty, application was 
made to the Court of King’s Bench for a rule for staying the judgment, 
on the ground that the prosecutor ought to have been confined in proof 
to one felony ; but the Court was of opinion that it was in the discre­
tion of the judge to confine the prosecutor to the proof of one felony, 
or to allow him to give evidence of other acts, which were all part of 
one entire transaction (e).

So where on an indictment for stealing pork, a bowl, some knives, 
and a loaf of bread, it appeared that the prisoner entered a shop and 
ran away with the pork, and returned in about two minutes, replaced 
the pork in a bowl, which contained the knives, and took away the 
whole together ; in about half-an-hour after he came back to the shop, 
and took away the loaf of bread. Littledale, J., said : ‘ This taking away 
the loaf cannot be given in evidence upon this indictment. 1 think 
that the prisoner’s taking the pork and returning in two minutes, and 
then running off with the bowl, must be taken to be one continuing transac­
tion ; but 1 think that half-an-hour is too long a period to admit of that 
construction. The taking of the loaf therefore is a distinct offence ’ (/). 
So where the prisoner was indicted for stealing a halfpenny, and the 
prosecutor had marked a quantity of pence and halfpence, and locked 
them up in a bureau, and had missed one halfpenny on July 9, and others 
on the 13th ; Erie, J., held that the prosecutor might prove that after the 
13th the prisoner was searched, and all the marked pence found upon her, 
and that he could not say which of them was stolen on the 9th, but it 
must be one of them ; for it mattered not that the evidence might 
apply to another charge if it were relevant and necessary for the support 
of this charge (</).

In R. v. Wylie (A), Lord Ellenborough said that he remembered a case 
where a man committed three burglaries in one night ; he took a shirt 
at one place and left it at another ; and they were all so connected that 
the Court went through the history of the three different burglaries. 
So where two burglaries were committed in the town of Uttoxeter, one at 
K.’s and another at B.’s, between twelve and three o’clock of the same 
night, and at B.’s a crowbar was found, which fitted some marks on a chest 
broken open at K.’s, and which was proved to have been in the possession 
of the prisoners previously to the night in question ; Wightman, J., on 
the authority of It. v. Butler (t), allowed evidence.to be given of the finding 
of the crowbar at B.’s, and also of the finding of the goods stolen the 
same night from B.’s in the possession of the prisoners, as such evidence 
tended to shew that the prisoners had been at B.’s, and that they 
might have left the crowbar there (j). So where on an indictment for

(»)K. f. Kllis. ti B. A C. 145. The 
indict nu nt hud luvn renv »vvd liy rrrlimnri 
from tin;city of Kxetrr.

(/) K. »\ Birdseye. 4 C. & I*. 38ti.
(t/1 K. f. May, I Cox, 230. Erie, J.. told 

thn jury to convint, if they were satisfied 
that nil thv half|>ciinn were identified, but

to acquit if any was not identified.
(A) I B. ti I*. fN. K.) 1W ; H.r. as It. r. 

Whiley, 2 Leech, wt.
(1) Ante, p. 2102.
O') It. r. Stonyer, Stafford Sum. Asa. 

1843. MSS. G S. ti.
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breaking into a counting house of the M. Railway Station at N. XV., it 
wan proposed to prove that the prisoners on the same night had succes­
sively broken into the station of XV., K., N. XV., and F., N. XV., being at some 
distance from the other stations, and that some of the property taken 
from N. W. had been found on two of the prisoners, and property taken 
from another station on the third, and that jemmies had been found on 
each prisoner which corresponded with marks on doors and drawers 
broken open at one or other of the stations ; Bramwell, B., said : ‘ I think 
that evidence of the acts of the prisoners during the same night is admis­
sible in order to explain why none of the property taken from N. XV. was 
found upon one of the prisoners. If it is proved that he was found in 
possession of other property stolen from another station on the same 
night, that, with other circumstances, might be evidence that all the 
men had been engaged in each burglary, and that the third man had 
received his share of the booty wholly from what was taken from the 
other stations. The events of that night, relating to these burglaries, arc 
so intermixed that it is impossible to separate them (it).

Upon an indictment against two prisoners, charging each in different 
counts as principals in the first degree in committing a rape, and also as 
principals in the second degree in other counts, evidence has been held 
admissible that the prisoners, together with three other men, committed 
at the same place and time, the one after the other successively, rapes 
upon the body of the prosecutrix, the others aiding and abetting in turn (l). 
So where there were three indictments against the prisoner for setting 
fire to three ricks belonging to three different persons, and it appeared that 
the ricks, which were in sight of each other, were set on fire one imme­
diately after the other, but the strongest evidence being as to the last, that 
indictment was tried first ; the confession of the prisoner relating to all 
the three ricks, and the evidence of an accomplice as to all, was admitted, 
as the whole constituted part of the same transaction (m). And where 
an indictment for arson contained five counts for setting fire to five 
different houses, which were all in one row, and the fire from the one first 
on fire had communicated to the others, it was held that, as it was all one 
transaction, the evidence as to all the houses was admissible (n). So 
where upon an indictment against the prisoners for robbing XV., there 
being another indictment against them for robbing U. of a watch, it 
appeared that XV. and U. were travelling in a gig, when they were stopped 
and robbed ; Littledale, J., held that evidence might be given that U. 
lost his watch at the same time and place that XV. was robbed, but that 
evidence was not admissible of the violence that was offered to U. One 
question in the case was, whether the prisoners were at the place in question 
when XV. was robbed ; and as proof that they were so, evidence was 
admissible that one of them had got something which was lost there at

;<•) R. r. Cobden, 3 F. A K. 833.
(/) R. v. Folkes, 1 Moud. 354. Tlio 

saint* was held in R. v. lx»a, 2 Mood. ». 
* There several rapes commit ted in one boat 
were given in evidence : but other rapes 
committed in another boat, to which the 
prosecutrix was carried from the first boat, 
were not offered in evidence, as they were

the subject of another indictment.' C. 8.0.
(m) R. v. Long, 0 C. & 1*. 17», (Jurnev,

K.
(«) It. r. Trueman, 8 L\ & 1\ 727. Em­

it i ne, .1,, lefnsed to put the prosecutor to 
elect as to which count he would proceed
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that time (o). Upon an indictment for robbing G. and H. P., it appeared 
that the prisoners attacked and robbed G. and H. P., when they were 
walking together, and Tindal, C.J., held that the prosecutor was not 
bound to elect as to which robbery he would proceed. It was all one 
act, and one entire transaction ; the two prosecutors were assaulted and 
robbed at one and the same time, and there was no interval of time 
between the assaulting and robbing of the one and the assaulting and 
the robbing of the other. If there had been, the felonies would have 
been distinct, but that was not so in the present case (p). So where the 
prisoner was indicted (q) for having in his possession an edger, contrived 
for marking money round the edges, and proof being offered that the 
prisoner had used this instrument for graining the edges of counterfeit 
half-crowns, it was objected that the act of coining being a species of 
treason higher in degree than the one the prisoner was charged with, the 
greater offence ought not to be given in evidence to prove the less ; but 
Burrough, J., held that the evidence was admissible, as whatever went 
to prove that the prisoner was guilty of the offence he was charged with 
was evidence, however it might also go to shew him guilty of another 
offence (r).

The prisoner was indicted (#) for stealing from the mine of H. J. G., 
coal, the property of H. J. G., and in the same count he was charged with 
stealing from the mines of thirty other proprietors other coal, the property 
of each of such proprietors (t). The prisoner had been lessee of a mine, 
which he had been working from November, 1842, till January, 1848, 
and in opening the case it was stated that he had, from the shaft opened 
to work this mine, carried on extensive workings of coals by means of 
levels, driftways, tunnels, cuttings, and drains ; and by means of these 
workings he had gotten coal belonging to about forty different pro­
prietors, without their sanction or knowledge ; and in doing so had 
undermined part of the yard of the parish church, 144 yards of the main 
street of Wigan, and 220 private houses ; and he had unlawfully pos­
sessed himself of £10,000 worth of the coal of other persons. It was 
urged that it was not competent to proceed under this indictment for 
felonies so entirely distinct. One of such felonies might have been com­
mitted upwards of four years before another of them, and by means of 
different workmen, and under the superintendence of different agents. 
Bach severance of coal being a felony, there were thirty-one distinct 
felonies charged in each count, and if no restriction were put on the

(u) R. v. Rooney, 7 C. fc I\ 517. Little- 
claie, J., aildcd, 1 l think it makes no 
dilTerenco that Ir wick's watch ia tho 
subject of another indictment.* * Suppose 
U. had not been there at all. and that when 
W. was roblwd a watch had been under the 
aval of liia gig, and that after the robbery he 
had discovered that the watch was missing, 
I have no doubt that evidence might be 
given of the loss of the watch at the place.’ 

(p) R. v. Uiddins, C. & M. 034.
' (7) Under 8 & » Will. III. c. 20, a. 1 (rep.).

$$ See 24 & 25 Viet. c. 00, s. 14, unit, Vol. i. p.
’ 350.

■ (r) R. v. Moore, 2 0. & P. 235. See R. v.

Zeigert, 10 Cox, 555 (forgery).
(*) Under 7 & 8 Ueo. IV. c. 20, s. 37. 

repealed in 1801 and replaced by 24 tc 25 
Viet. c. 00, s. 38, ante, p. 1258.

(1) * There were other counts charging 
the prisoner with the severing of coal with 
intent to steal, and with common larceny ; 
and in eacli count the coal was laid as the 
projierty of H. J. Cl., and of the said thirty 
ot her separate and distinct owners. Quaere, 
whether all the counts except those for 
common larceny, were not clearly bad, as 
charging thirty-one separate felonies, which 
by no possibility could bo committed to­
gether ? * C. 8. 0.

3 X
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prosecution, there would be laid before the jury, and the prisoner would 
have to answer, evidence relating to many thousands of distinct felonies. 
What would be an unanswerable defence to one charge, might be wholly 
inapplicable to another, and every defence might require a different set 
of witnesses. Erie, J. : ‘ The question is, what, in such a case as this, is 
one entire transaction. It may be that the making a level, a tunnel, a 
drain, and a cutting, may also be necessary in order to take particular 
coal ; if so, all would, 1 think, be part of one transaction, and might 
properly be given in evidence. I cannot interfere at present.* The 
evidence for the prosecution extended to all the operations mentioned in 
the opening of the case ; to the getting the coal continuously during a 
period for upwards of four years, to operations conducted by different 
underlookers and by many and different workmen, and to coals taken 
from the coal fields of thirty or forty different owners. On the case for 
the prosecution closing, the counsel for the prisoner urged that the prose­
cution ought to elect some single charge ; which he declined, unless directed 
so to do. Erie, J. : 4 I will not so direct ; but for convenience sake the 
prisoner's counsel may address himself to the charge of stealing the coal 
taken under the churchyard. The whole workings may be relied on to 
shew a felonious intent, though they may go into twenty different counties, 
and into the separate properties of twenty different persons, and extend 
over fifteen or twenty years, if the mining operations be continuous for 
that time.’ In summing up, Erie, J., said : 4 It has been urged that 
the taking of each day was a separate felony, and that only one felony 
could be inquired into by you on this indictment ; but I should say that 
as long as coal was gotten from one shaft, it was one continuous taking, 
though the working was carried on by means of different levels and 
cuttings, and into the lands of different people. As, however, com­
plaint was made by the counsel for the prisoner, 1 have thought it 
better that your attention should be confined to the charge of taking the 
coal of one owner ; but in order to shew that when the prisoner took the 
coal of G. he knew he was out of his boundary, 1 have permitted it to be 
proved that he has gone out of his boundary in many other instances, 
and into the property of many other persons, taking in all 15,000 yards 
of coal * (u).

Upon an indictment against a son for stealing on November 20, 1843, 
twenty-six pairs of boots, twenty pairs of shoes, and 128 pounds weight 
of leather, and against his father for receiving the said goods, knowing 
them to have been stolen, it appeared that the son from the beginning of 
March, 1843, till November 20, 1843, was in the employ of the prosecutors, 
who were curriers and dealers in boots and shoes. The two prisoners 
lived together at K. till the end of April ; when the elder removed to P., 
taking with him a hamper, which passed and repassed afterwards 
repeatedly between the father and the son down to October. On 
November 10 the lodgings of the son at K. were searched, and a quantity 
of shoes and leather found there belonging to the prosecutors, and at 
the same time and place sundry letters were found from the father to the 
son, which induced the prosecutors to search the shop of the father at 1\, 

(«) It. V. Muaadulv, XC.4K. 705.
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and in that shop there were also found boots, shoes, and leather of the 
prosecutors, of the value of about £150, and letters from the son to the 
father. It was proposed, on the part of the prosecution, to put in the 
letters, both from the father to the son and from the son to the father ; 
these letters were dated at various periods between May and October 
following, and referred to the transmission from the son to the father 
of goods of the nature of those found in the father’s house. It was objected 
that these letters could not be read, or at any rate not all of them. As 
they referred continually to the transmission of property, the effect of 
giving them in evidence would be to assist the proof of a single felony by 
proof of other felonies. It was answered that it did not appear that 
there had been more than one taking and one receiving ; and at all events 
the letters were evidence against the father, as shewing guilty knowledge. 
Maule, J., said : ‘ Judges are in the habit of not allowing several felonious 
acts to be given in evidence under one indictment, where, as will often be 
the case, the effect of so doing will be to create confusion, or to surprise 
the prisoner, or otherwise embarrass the defence. But here embarrass­
ment and injustice would be produced by putting the prosecutors to their 
election. They cannot possibly know at what time the several larcenies 
and receivings (if more than one) took place. The whole seems to 
constitute a continuous transàction ; therefore I shall admit evidence 
relating to any takings and receivings under the circumstances, provided 
the indictment contains corresponding charges’ (v).

The question of the admissibility of evidence of other offences con­
stituting parts of the same transaction does not depend on whether 
another indictment is or is not depending in respect of the other offences 
to which the evidence relates (w). In such cases, it is in the discretion 
of the judge to admit or reject evidence of other felonies which form the 
subject of other indictments, and that such discretion will be guided by 
the evidence appearing to be necessary or unnecessary in support, of 
the indictment on which the prisoner is being tried (x). Where there 
were three indictments against a prisoner for stealing notes from three 
letters, and it appeared that the prisoner stole notes out of one letter, 
and then opened another letter, and took out of it the notes it contained, 
and substituted for them notes to an equal amount out of the first letter, 
on the trial for stealing the notes out of the first letter Patteson, J., 
held that the notes stolen out of the second letter might be traced to 
the prisoner, because such evidence was essential to the chain of facts 
necessary to make out the case. But where on an indictment for 
night-poaching, in order to prove the identity of one of the prisoners 
it was proposed to prove that a coat lost by one of the keepers on the 
occasion in question had been fourni in the house of that prisoner, there 
being a separate indictment for stealing the coat ; Patteson, J., refused 
to receive the evidence, unless the prosecutor consented to an acquittal 
on the indictment for larceny (»/), and stated that he refused to admit the

(v) R. v. Ilinlry. 2 M. & Roll. Ml. Seo wan ah one time held, sue R. v. Smith, 2 0. 
R. r. Kirth, I* R. I C. G R. 172: 38 L J. & I*. «33.
M. C. 64. (r) R. v. Salisbury, 6 C. & l*. 166, and

(if) Soo R. t'. Rooney, 7 C. & V. 617. MS. C. S. (J.
Littledalc, J. R. v. Zeigcrt, 10 Cox, 555 (y) R. v. Westwood, 4 C. & 1\ 547.
(forgery), and finir, p. 2106. The contrary

3x2
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evidence in the previous case on the ground that he did not think it 
necessary in support of the offence charged (z).

Sect. 111. Acts not Foiimino Fart ok the 
Incriminated Transaction.

The leading case as to the admissibility of acts of the accused 
not forming part of the incriminated transaction is Mukin v. 
Attorney-General for New South Wales («), where the rule is thus laid 
down. * Although it is not competent for the prosecutor to adduce 
evidence tending to shew that the accused has been guilty of criminal 
acts other than those covered by the indictment, for the purpose of leading 
to the conclusion that the accused is a person likely from his criminal 
conduct or character to have committed the offence for which he is being 
tried ; on the other hand, the mere fact that the evidence adduced tends 
to shew the commission of other crimes does not render it inadmissible 
if it be relevant to an issue before the jury, and it may be so relevant 
if it bears upon the question whether the acts alleged to constitute the 
crime charged in the indictment were designed or accidental, or to rebut a 
defence which would otherwise be open to the accused.’

This rule applies to cases in which it is sought to prove criminal intent, 
Ac., or design, or system, or guilty knowledge, or to rebut a defence of 
accident or the like.

Intent.- On an indictment for maliciously shooting, if it is 
uncertain whether the shooting was by accident or design, proof 
may be given that the prisoner at another time intentionally shot at 
the same person (6). On an indictment for arson of a house, previous 
attempts to set it on fire have been held admissible, though not proved 
to have been made by the prisoner, for the purpose of shewing that the 
fire was not accidental (r). On an indictment for setting fire to a rick 
by discharging a gun very near to it, evidence has been held admissible 
t hat it had been on fire the day before, and that the prisoner was then near 
it with a gun in his hand (d). Where upon an indictment for robbery it 
appeared that the prisoners went with a mob to the prosecutor’s house, 
and one of the mob went up to him, and very civilly, and, as the prosecutor 
then believed, with a good intention, advised him to give them something 
to get rid of them, and prevent mischief, ujwm which the prosecutor 
gave them the money laid in the indictment ; it was held that for the 
purpose of shewing that this was not bond fide advice, but, in reality, a 
mere mode of robbing the prosecutor, evidence was admissible of other 
demands of money made by the same mob at other houses, before and 
after the part icular transaction at the prosecutor’s house, but in the course 
of the same day, and when anv of the prisoners were present (c). Upon 
an indictment for administering sulphuric acid to horses with intent to

(:) R. i’. Salisbury, ubi «tip.
Vi) ( I RIM ] A. C. 57. Vf. Font. Cr. L. 

24U.
(#•) R. r. Voke. R. A R. Ml.
(r) R. r. Rellev. 2 Cox. 311. Pollock, 

GB. OL R. r. Taylor, 6Cos, IN.
(4) R. v. Doasctt, 2 C. A K. 31 HI, Maulc, J.

Sc* R. r. Harris. 4 F. A F. 342. Wills on 
Circumstantial Kv. (fitli «!.), 68, 69. R. r. 
( lamer, 4 F. A F. 34S.

V) R. v. Wink worth. 4 V. A P. 444, 
Parke. .1. Ahlcrson. J., and Vauylian, B.. 
and Ixml Tcntmlen, C.J., afterwards 
concurring in opinion.
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kill thorn, it lias been hold that the prosecutor was not confined to the 
proof of a single act of administering, but that other acts of administering 
may be given in evidence to shew whether it was done with the intent 
charged in the indictment (/). Upon an indictment for robbing the 
prosecutor of his coat, the robbery having been committed by the 
prisoner’s threatening to charge the prosecutor with an unnatural crime, 
Holroyd, J., received evidence of a second ineffectual attempt to obtain a 
£1 note the following evening bv similar threats, and upon a case reserved 
the judges held the evidence admissible to shew that the prisoner was guilty 
of the former transaction (</). On a prosecution for a libel, the publication 
of other libels by the defendant, not laid in the indictment, may be given in 
evidence, to shew quo animo the defendant published that in question (/<). 
On an indictment for murder, former grudges and antecedent menace 
are admitted to be given in evidence as proof of the prisoner’s malice 
against the deceased (i). And where three persons were charged with 
littering a forged note, it was held that other acts done by all of them 
jointly, or any of them separately, shortly before the offence, might be 
given in evidence to shew the confederacy and common purpose, although 
such acts constituted distinct felonies (/). On an indictment for sending a 
threatening letter, prior and subsequent letters, from the prisoner to the 
party threatened, may be given in evidence, to explain the meaning 
and intent of the particular letter on which the indictment is framed (k). 
Upon an indictment for the murder of H., it was opened that great enmity 
subsisted between 1\, the rector of a parish, and his parishioners, and that 
the prisoner had used expressions of enmity against the rector, and 
had said he would give £50 to have him shot, and that the rector was shot 
by H., and that the persons who had employed him, fearing they should 
be discovered as having hired him to murder the rector, had themselves 
murdered H. ; and that H.’s bones had been found in a barn occupied 
by the prisoner at the time of the murders. After evidence had been 
given of declarations of the prisoner, shewing that he entertained malice 
against the rector, it was proposed to shew that H. was the person by 
whom the rector was murdered ; it was objected that this was not

(/) R. v. Mogg, 4 C. A P. 304. Park. J.
(<l) R. I’. Ek'vrton, R. A R. 876 ; cited by 

Holroyd J., in R. t>. EUit, 0 B. A C. 143.
(h) Vide ante, Vol. i. p. 1038. Stuart t’. 

Lovell. 2 Stark. (N. P.)05. (7. R. v. Pearce,
1 Peake. 103 (3rd cd.). Finnerty v. Tipper,
2 (’amp. 72. ( Mgers on Libel (4th ed ), 300. 
So Htibnei|uent letters relating to the name 
subject although libellous themselves, are 
ad missible in an action for libel, and although 
the libel needs no explanation. Pearson r. 
Ia-mailre, 5 M. A (Jr. 700.

(») 1 Phill. Ev. 470. So the declaration» 
of the prisoner, and the «editions language 
used by him, and clearly admissible in 
evidence on an indictment for high treason, 
explaining his ponduct, and shewing the 
nature and object of the conspiracy. R. 
r. Watson, 2 Stark. (N. P.) 134 ; 32 St. Tr. 
1. On a trial for murder. Oesswcll and 
Williams, J.J., were inclined to reject evi­
dence of what the prisoner had done to the

deceased ten days before the cause of death, 
no declaration accompanying the act : 
neither the evidence proposed to be given 
nor the cause of death is stated. The 
objection was that the act done could have 
no tendency to shew subsequent intention. 
R. r. Mobbs, (ICox, 223. See the discussion 
of this ease in R. v. Chômât su Yabu 119031, 
5. West Australia Rep. 35. put. p. 2112, 
note (z). In many cases evidence of 
previous violence has been given in cases of 
murder without objection, and such evi­
dence clearly tends to prove ill-will. In 
R. v. Buckley, 13 Cox, 293, on an indict­
ment for murder of a police constable, 
depositions of the deceased against the 
accused on another charge were admitted 
to prove malice or motive.

(?) R. v. Tattersall, MS. Bay lev. J. : 1 
B. A P. 94. tit : and R. A. R. 113.

(*•) R. v. Robinson, 2 Loach. 749: 2 
East, P. C. 1110.
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admissible, as the rector’s death was not the subject of the present inquiry. 
Littledale, .1.. said : ‘I think that 1 must receive the evidence. On the 
part of the prosecution it is put thus that the prisoner and others 
employed 11. to murder 1\, and that he being detected, the prisoner and 
others then murdered H., to prevent a discovery of their own guilt ; now, 
to ascertain whether or not that was so in point of fact, it is necessary 
that 1 should receive evidence respecting the murder of P.* (/).

Upon an indictment for murder by poisoning with arsenic, on Novem­
ber 3. evidence was given, without objection, that on October 19 
the deceased drank tea with the prisoner, upon which occasion she was 
seized with sickness and much indisposed ; and that on November 3, 
she again drank tea with the prisoner, and was afterwards taken ill in the 
same manner, but more violently than before (m). So on an indictment 
for murder by prussic acid, administered in porter on January 1, evidence 
was given, without objection, that in September previously the prisoner 
had visited the deceased and sent for some porter, and that after the 
prisoner left the deceased was very sick and ill («).

On a charge of having wilfully poisoned another, it was a question 
whether the accused knew a certain white powder to be arsenic, and it 
was held that evidence would be admissible to shew that he knew what, 
the powder was. because he had administered it to another person who 
had died, although that might be proof of a distinct felony (o).

The prisoner was indicted for the murder of her husband, Richard 
Geering, in September, 1848, by arsenic. She was also charged in three 
other indictments with the murder of her son George by arsenic in 
December, 1848, of her son James by arsenic in March, 1849, and of an 
attempt to murder her son Benjamin by arsenic in April, 1849 (p). On 
the part of the prosecution evidence was tendered of a 'post-mortem 
analysis of the intestines, of the contents of the stomach, heart, &c., of 
Richard, James, and George, and also of a medical analysis of the vomit 
of Benjamin, who was still alive, in order to shew that arsenic had been 
taken into the stomach of the three latter persons ; that two of them 
had died of poison, and that the symptoms of all the four were the same. 
Evidence was also tendered that the four, during their lives, lived with 
the prisoner, and formed part of her family ; that she generally made 
tea for them, cooked their victuals, and distributed the same to them on 
their leaving the house to go to their work in the morning. It was 
objected that the facts proposed to be proved took place after the death 
of the husband, and that the effect of them was to shew that the three 
cases of poisoning were felonious (y). It was answered that the evidence 
was admissible in order to prove, not that the prisoner had feloniously

(/) K. r. Clewee. 4 (\ ft I». 221. Of. 
K. v. Hopkins, 10 Cox, 229 ; and R. v. 
liuekley, 12 Cox, 357 (statement*) by a 
mother that an infant for whose death she 
was being tried ‘ was no good ’).

(m) R. v. Donnall, 2 C. ft K. 308, n., 
Abbott, J.

(a) R. r. Ta well, 2 C. ft K. 3tW, n.,

]

(p) Benjamin had stated to the surgeon 
who attended him, that his symptoms 
were precisely the same as those exhibited 
by his father and his two brothers, and this 
statement had been redueed into writing, 
and lead over to the prisoner, and she said, 
‘ It is quite right.’

(o) It was conceded that the evidence
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poisoned the. deceased, but that the deceased had in fact died of poison 
administered by some one ; and, secondly, for the purpose of proving that 
the death of the husband was not accidental. Pollock, ('.1$. : ‘1 am of 
opinion that evidence is receivable that the death of the three sons pro­
ceeded from the same cause, namely, arsenic. The tendency of such 
evidence is to prove, and to confirm the proof already given, that the 
death of the husband, whether felonious or not, was occasioned by arsenic. 
In this view of the case I think it wholly immaterial whether the deaths 
of the sons took place before or after the death of the husband. The 
domestic history of the family during the period that the four deaths 
occurred is also receivable in evidence to shew that during that time 
arsenic had been taken by four members of it, with a view to enable the 
jury to determine whether such taking was accidental or not. The 
evidence is not inadmissible by reason of its having a tendency to prove or 
to create a suspicion of a subsequent felony (r). The ruling in this case 
was approved in Makin v. Attorney-General for New South Wales (s), and 
has been followed on other indictments for poisoning (<).

The prisoner and his wife were indicted for the murder of his mother 
by poison. The prisoner’s former wife died in March, 1861, and his 
present wife was then their servant. The prisoner’s mother lived with him 
after his second marriage, and died in December, 1861. He sold arsenic 
for agricultural purposes, and there was evidence of administration by 
the prisoners of articles of food in which arsenic might be contained, and 
of arsenical symptoms following. There was, however, evidence that 
three horses, one of them belonging to the male prisoner, had been 
accidentally poisoned by arsenic, and that some of his customers against 
whom he was not supposed to have any ill-feeling, had suffered from 
arsenical symptoms, evidently arising from some accident ; and it was 
held that, in order to prove that the administration of the poison to the 
mother was wilful, evidence was admissible of the circumstances which 
attended the death of the first wife, and to shew that she had died of 
arsenic (w).

On an indictment for the murder by poison of S., evidence was admitted 
of the previous and subsequent deaths of J. and L., under like circum­
stances, and from similar symptoms, to shew that the poisoning was not

(r) R. v. Geering, 18 L J. M. C. 215. 
Pollock, C.B., who consulted Alderson, 
H., and Talfound, J., and they agreed with 
him in opinion, and therefore the point 
was not reserved. The prisoner was 
executed. The C.B» spoke as if the third 
son had died whenever he mentioned the 
number of deaths. Upon the trial of a 
prisoner for the murder of lier infant by 
suffocation in bed, held, that evidence 
tendered to prove the previous death of her 
other children at early ages was admissible, 
although such evidence did not shew the 
causes from which those children died. Cf. 
It. r. Roden. 12 Cox, 1130, a trial for murder 
of a child by suffocation in bod. In It. r. 
Cotton, 12 Cox, 400 (poisoning a child) evi­
dence was admitted of the previous deaths 
of other children by the same poison.

(t) Antf, p. 2108.
(I) R. v. Heesom, 14 Cox, 40. R. v. 

Flannagan, 15 Cox, 403. It. r. Neill 
Cream, 110 Cent. Crim. Ct. Seas. Pap. 
1451. It. i-. Klosowski. 137 do. 471.

(«) R. v. Gamer, 3 F. A F. 081 ; 4 F. 
Si K. 310. Willee, J.. after consulting 
Pollock, C.B. R. v. Winslow, 8 Cox, 397, 
in which Wilde, O.J., after consulting 
Martin, B., excluded evidence of the same 
character, has been disapproved in R. v. 
Flannagan, 15 Cox, 403, and in Makin v. 
Att.-Gen. N. 8. W., it was pointed out that 
Martin, B., was consulted by and aereed 
with Willea, J.. in admittinir such evidence 
in It. v. ( Jray, 4 F. Si F. 1102 (port, p. 2113), 
and that It. v. Winslow could not therefore 
be treated as of much importance.
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accidental ; and it being proved that a motive for the death of 8. might 
exist from the fact of the prisoner having insured the life of 8. in a Benefit 
Society, evidence was also admitted to shew that there might be an equal 
motive for the deaths of J. and L., by shewing that they also had been 
insured by the prisoner (r).

On the trial for the murder of an infant, it was proved that tl irisoners 
had alleged that they had received only one child to nurse 1 lore, and 
had given it back to its parents, and that they would take the child, with 
whose murder they were charged, and would adopt it as their own for 
the payment of £3. Evidence was admitted to shew that several other 
infants had been received by the prisoners on like representations, and 
upon payment of sums inadequate for their support for any long period, 
and also that the bodies of several infants had been found buried in a 
similar manner to that of the infant in question in the gardens of other 
houses which had been occupied by the prisoners. On appeal it was held 
that this evidence was relevant to the issue and was rightly admitted («•).

Evidence may be given of other wounds inflicted by the prisoner 
on other persons at the same time and place for the purpose of 
identifying the instrument used (x). On an indictment for maliciously 
stabbing it appeared that the prisoner stabbed both the prosecutor and 
Redman at the same time and place, and it was held that evidence might 
be given of the shape of the wound inflicted upon Redman for the 
purpose of identifying the instrument with which the wound was inflicted 
on the prosecutor (y). Where on a trial for murder it appeared that three 
grenades had been exploded, by one of which the deceased was killed, it 
was held that evidence of the nature of the wounds inflicted at the same
time on other persons, who were killed or wounded, was admissible for 
the purposes of shewing the character of the grenades, which were the 
first instruments of the kind which had been used (z).

On an indictment for procuring abortion (24 & 25 Viet. c. 100, s. 58), 
the procuring of other miscarriages by the prisoner and his declarations 
with respect to them were held admissible to prove that the operation 
was illegal and not done in proper course of medical treatment (a).

On an indictment for embezzlement where the entries of sums were
correct, but the castings up incorrect, a series of similar errors in casting 
up, both previously and subsequently to the cases to which the indictment 
referred, were held admissible in order to negative the defence that these 
were merely accidental errors (6).

Upon a trial for arson with intent to defraud an insurance company,
(p) R. i>. Hccsom, 14 Cox, 40, Lush, .1. 

Nee also R. p. KlaimngHii, 15 Cox, 403, 
where Butt, J., took a similar course.

(w) MaUn w, Att.-Ccn. of n. s. w. 
118041. A. C. 67 (nnU, p. 2108).

tr) R. v. Crickmer, 10 Cox, 701. Cf. 
R. r. Choinatsu Yabu (1903], 6. West 
Australia Rep. 35, where evidence was held 
admissible of acts of violence prior to the 
•ct complained of and accom]>anicd by 
declarations and circumstances connecting 
them with the act complained of ; 3 St. Tr. 
(N.S.) 643.

(y) R. v. Fureey, fl C. A 1*. 81, Parke and

(laselee, JJ.
(z) R. v. Bernard, 1 F. & F. 240 ; 8 St. 

Tr. (N.S. ) 887, Campbell, C.J., Pollock, C. B., 
Erie and Crcsswell, JJ.

(а) R. t. Bond 11900], 2 K.B. 387. 
<f. R. t\ Cooper, 3 Cox, 647. R. v. Bale, 
16 Cox, 703, vide ante, Vol. i. p. 834.

(б) R. v. Richardson, 2 F. A F. 34.3. See 
R. v. Balls, LR.1C. C. R. 328. Cf. R. v. 
Proud, L. A C. 97 ; 31 L J. M. C.71I. R. 
v. Stephens, 10 Cox, 387. R. r. (lirod, 
70 J. P. 514, 610. Hardgrave t>. R. j 1900], 
4 Australia C. L. R. 232.
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evidence that the prisoner had made claims on two other insurance 
companies in respect of fires which had occurred in two other houses 
which he had occupied previously and in succession, was admitted for 
the purpose of shewing that the fire which formed the subject of the trial 
was the result of design and not of accident (c). On an indictment for 
arson, one count laying an intent to defraud, and it being oj>ened for the 
prosecution that the motive might have been to realise the money insured 
by the prisoner upon her goods, evidence was received that she was in 
easy circumstances, with a view to shew that she. was, at all events, under 
no pecuniary temptation to commit such an act (</).

Where on a trial for rape it was elicited on cross-examination that 
the act had not caused any pain, ltolfe, B., held that it might be proved 
on re-examination that the prisoner had done the same thing on previous 
occasions ; for that evidence tended to explain the fact that the act in 
question had not caused any pain (e).

On an indictment for robbery the defence was an alibi, and in order 
to shew that the prisoner was near the place of the robbery at the time it 
was committed, Alderson, B., held that a witness might be examined to 
shew not merely that he had been accosted by the prisoner on the road 
shortly before the prosecutor was robbed, but that he had also been in 
fact robbed by the party who accosted him (/').

In December, 1889, four men named J. Shaw, W. Shaw, Williamson, 
and Smith were convicted of an assault on a police constable named Eley 
and sentenced to penal servitude. In April, 1890, four other men named 
J. Dytche, H. Dytche, Tunnicliffe, and Burton were indicted for the same 
offence. Eley and a man named Sparks who had been with him on the 
occasion in question, adhered to their former evidence that the convicts, 
the two Shaws, Williamson, and Smith were the four men who had 
committed the assault. Counsel for the prosecution proposed to call 
these convicts to prove that they were innocent. Hawkins, J., after 
consideration admitted the evidence, holding that it was relevant to the 
charge then under inquiry (//).

Guilty Knowledge. -Upon an indictment for uttering a forged bank 
note, knowing it to be forged, evidence may be given of other forged 
notes having been uttered by the prisoner, in order to shew his 
knowledge of the forgery (h) ; but not on an indictment for

(e) R. v. (iray, 4 F. & F. 1102, approval 
in Makin r. Att.-tien. for N. S. W. 11894], 
A. C. 67.

(,<!) R. v. (irant, 4 F. ft F. 322.
(♦*) R. v. Chambers, 3 Cox, 02.
(/) R. t’. Uriel's, 2 M. & Rob. 190.
(y) R. v. Dytche, 17 Cox, 30.
(A) R. v. Wylie, 1 B. St V. (N. R.) 02. 

S. C. Iub-nom. R. v. Whiley, 2 Leach, 983, 
where EUeuborouvh, C.J., said, ‘ The more 
detached in point of time the previous 
titterings are, the less ielation they will 
bear to that stated in the indictment. 
But in such ease the only question would be, 
whether the evidence was sufficient to 
warrant the inference of knowledge from 
such particular transactions ? It would 
not make the evidence inadmissible. Such

evidence may come out from these circum­
stances as to leave no doubt that the 
prisoners must have known what sort of 
paper they were passing.’ R. v. Ball, R. & 
R. 132 ; 1 Camp. 324. R. v. Green, 3 C. 
A K. 200. So the possession of other 
forged instruments may be proved as 
evidence of a guilty knowledge. R. v. 
Hough, R. ft R. 120 ; but them must bo 
regular proof that they are forged. R. r. 
Millard, R. & R. 245. It seems that it nmy 
Ihj proved that the prisoner had uttered 
forged bills or notes of a different kind, ante, 
p. 1674. As to the proof of an uttering, the 
subject of another indictment, to shew a 
guilty knowledge, vide ante, pp. 1672 etaeq. 
Cf. R. v. Salt, F. ft F. 834. R. v. Colclougn, 
10 L. R. (Ir.) 241 : 16 Cox, 92.
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forgery (i). So on a prosecution for uttering counterfeit money, for 
the purpose of shewing guilty knowledge, proof is admitted of more 
than one uttering committed by the party about the same time, though 
only one uttering is charged in the indictment (j). So, on an indict­
ment against a thief for stealing or a receiver for receiving several 
stolen articles, if it is proved that they were received at several times, 
evidence may be given of all the receipts, for the purpose of proving 
guilty knowledge (k).

On an information against a publican for unlawfully permitting prosti­
tutes to assemble in his house, evidence that some of the same prostitutes 
had on other previous occasions been in the house is admissible, in order 
to prove his knowledge of their character (l).

On an indictment for obtaining money on a chain by falsely pretending 
that it was a silver chain, it was held admissible to prove that the prisoner, 
a few days afterwards, offered a chain similar in appearance to another 
pawnbroker, requesting him to advance ten shillings upon it, and that 
twenty-six similar chains were found on the prisoner when he was appre­
hended (w).

On an indictment for attempting to obtain money by falsely pretend­
ing that a ring was composed of diamonds, which in fact was composed 
of crystals ; it was held that evidence was admissible of a false pretence 
on a prior occasion to another person that a chain was gold, whereas it 
was plated, and on another distinct occasion that a ring was of diamonds, 
which it was not ; and that it was no objection that the diamond ring 
spoken to on the prior occasion was not produced in court (n). Other 
cases in which on a prosecution for fraud, other frauds may be proved to 
showr system, intent, or guilty knowledge have been stated, ante, p. 1581.

Other Acts and Declarations of the Accused.- As other acts and declara­
tions of the prisoner, besides those charged in the indictment, may bo 
given in evidence on the part of the prosecution, so he himself on his 
defence may in some cases prove other acts and declarations of his own, 
as evidence of his innocence. On a charge of murder, expressions of 
good-will and acts of kindness on the part of the prisoner towards the 
deceased are always considered important evidence, as shewing what

(i) Where, in an action on Hevernl hills of 
exchange drawn by one Skull, the question 
was whether the defendant had accented 
them, and his name appeared on each as 
acceptor, and evidence was given for the 
plaintiff that the signatures were those 
of the defendant, and for the defendant that 
the signal urea were forgeries, and the 
defendant proponed to prove that a number 
of bills and other papeis had been taken 
away by the plaintiff's brother from Skull’s 
house, and that among the bills no taken 
away were several bills on which the 
defendant’s signature appeared, which 
signature was forged ; and that the plain­
tiff had been circulating such forged bills 
since ; and it was contended that the jury 
would be at liberty to infer that the bill's 
on which the action was brought were 
part of the bills ko taken from Skull’s 
house , Tindal, C.J., rejected the evidence,

and it was held that he was right in so 
doing, as it clearly would have been in­
admissible on an indictment for forgery. 
(Iriffits r. Bayne, Il A k K. 131.

(;) Ante, p. 11172, and see R. r. Jarvis, 
Dears. It. r. We.ks. !.. X ('. IS.
R. r. Foster, 24 L. J. M. C. 134: Dears. 
4f»(l. R. r. (Joodwin, 10 Cox, f>34.

(i) R. r. Dunn, 1 Mood. 140. It. *. 
Oddy. 2 Den. 2114. R. r. Firth. T* R. 1 
(’. a R. 172 : M L j. M. a §4. Par otlm
cases on this point, vitlt ante, p. 1308.

(/) Barker r. (ireen, 2 R. fc S. 200.
(n.) R. r. Roebuck, D. A B. 24: 25 L. J. 

M. 0. 101.
(a) R. e. Francis, L. R. 2 C. C. R. 128 : 

43 L. J. M. (’. 07. Kee R. r. Rhode* 118001. 
1 Q.B. 77, 83. R. r. Wyatt (1904), 1 K B. 
188. R. »>. Walford (19071. 71 J. B. 215, 
and R. t>. Hull, antr, p. 2101, note (te).
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whh his general disposition towards the deceased, from which the jury 
may he led to conclude that his intent ion could not have been what the 
charge imputes (n). in R. v. Lambert (/>), a prosecution in respect of a 
libel contained in a newspaper, of which the defendants were the printer 
and proprietor, Kllenborough, C.J., held that the defendants had a 
right to have read in evidence any other paragraph in the same news­
paper connected with the subject of the passage charged as libellous 
(although disjointed from it by extraneous matter, and printed in a 
different character) for the purpose of shewing the intention and mind of 
the defendants with respect to the specific paragraph laid in the indict­
ment. And as in trials for conspiracies, whatever the prisoner may have 
done or said at any meeting alleged to be held in pursuance of the con­
spiracy is admissible in evidence against him on the part of the prosecu­
tion, so, on the other hand, any other part of his conduct at the same 
meetings will be allowed to be proved, on his behalf ; for the. intention 
and design of the party at a particular time are best explained by a 
complete view of every part of his conduct at that time, and not merely 
from the proof of a single and isolated act or declaration (7). In R. v. 
Walker and others (r), who were tried for a conspiracy to overthrow the 
Government, evidence was produced, on the part of the prosecution, to 
shew that the conspiracy existed, and was brought into overt act at 
meetings in the presence of W., counsel for the prisoners was allowed to 
ask a witness whether, at any of these times, he had ever heard W. utter 
any word inconsistent with the duty of a good subject. The question 
was objected to, but held by Heath, .1., to be admissible. The prisoner’s 
counsel were also allowed in the same case to inquire into the general 
declarations of the prisoner at these meetings, whether the witness had 
heard him say anything that had a tendency to disturb the peace of the 
kingdom ; and questions to the same effect were put to many other 
witnesses in succession.

In R. v. llardy (s), a trial for high treason in 1794, where the overt act 
charged was that the prisoner, for the purpose of accomplishing the 
treason of compassing the King’s death, did conspire with others to call 
a convention of the people, in order that the convention might depose 
the King ; counsel for the prisoner were allowed to ask a witness whether, 
before the. time of the convention which was imputed to the prisoner, he 
had ever heard from him what his objects were, and whether he, had at 
all mixed himself in that business. Rut the better opinion seems to be

(o) 1 Phill. Ev. 470.
(p) 2 Camp. 400 : 31 St. Tr. 335, and 

hoc Thornton v. Stephen, 2 M. ft Hot). 45. 
The same was done in Newton v. Rowe, 
Gloucester Sur. Am. isi:t, 0or. Bnktae, .1. 
MSS. 0. S. («. See Peareon v. 1,email re, 5 
M. & fir. 700; Camfield v. Bird. 3 C. ft K. 60.

(7) 1 Phill. Ev. 478.
(r) 23 St. Tr. 1131. Sec the observations 

of Alderson, B., in R. v. Vincent, 0 C. ft P. 
1*1. 3 St. Tr. (N. S.) 1037.

(1) 24 St. Tr. 1007. On an indictment 
for a conspiracy against the defendant and 
B. (who was cone to America) with intent 
to defraud Sir C. C. of a sum of money ad­

vanced by him by way of annuity, some 
letters between the defendant and B. were 
put in evidence on the part of the prosecu­
tion. and the defence was that the defendant 
had been made a dupe by B., and was 
not. himself a participator in the fraud, 
and Tenterden, C.J., held that under the 
peculiar circumstances of the case, the 
whole of the correspondence bet ween the 
defendant and B. on both sides, previously 
to the time of the execution of the annuity 
deeds, was admissible, but that all letters 
subsequent to that time were inadmiss­
ible. R. v. Whitehead, l C. ft P. 07.
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that, in order to make such other acta or declarations of the prisoner 
applicable to his defence, it must be shewn that they are in some way 
connected with the facts proved against him (/). In the case of Horne 
Tooke (u) and others, however, for high treason, several publications 
having been given in evidence on the part of the Crown, containing 
republican doctrines and opinions, the distribution of which had been 
promoted by the prisoners during the period assigned in the indictment 
for the existence of the conspiracy, the prisoner was allowed to read in 
his defence various extracts from works which he had published at a 
former period of his life ; and these the jury were permitted to carry 
along with them when they retired to consider of their verdict (v). Hut 
the propriety of allowing such a defence has been questioned by very 
high authority (w).

Evidence of several Transactions when Cumulative Instances are neces­
sary to prove the Offence charged. —In some cases from the nature of 
the offence charged, it is impossible to confine the evidence to proof of 
a single transaction. Thus on an indictment against several defendants 
for conspiring to cause themselves to be believed persons of large 
property, for the purpose of defrauding tradesmen, Lord Ellenborough 
allowed the prosecutor to prove various instances of their giving false 
representations of their circumstances (z) ; observing that the indictment 
was for a conspiracy to carry on the business of common cheats, and the 
cumulative instances were necessary to prove the offence. The same 
sort of evidence, he said, is allowed on an indictment for barratry (//) ; 
and in n prosecution for high treason itself, the gravest of all offences.

Sect. IV.—Evidence op Character.

Character of the Accused.—As a general rule the badness of the char­
acter or reputation of the accused is not a fact in issue, or relevant to the 
issue, and it is not permissible to shew that he is of bad character or that 
he has a general disposition to commit the same kind of offence as that 
of which he stands indicted. ‘ It is not competent for the prosecutor 
to adduce evidence tending to shew that the accused has been guilty 
of criminal acts other than those covered by the indictment (z) for the 
purpose of leading to the conclusion that the accused is a person likely 
from his conduct or character to have committed the offence for which he 
is being tried ’ (a). Thus on an indictment for an infamous crime, an 
admission by the defendant that he had committed such an offence at 
another time and with another person and that he had a tendency to 
such practices was ruled to be inadmissible (b). The reputation of the

(<) R. v. Lambert, 2 Camp. 400 ; 31 St. 
Tr. 325. Loixl < leorgo Cordon's cam*. 21 
St. Tr. 542 ; R. v. Hanson, 31 Hi. Tr. 4281.

(«) 25 St. Tr. 545.
<i>) 1 East, I*. C. 01.
(«’) R. I .anil >t rt, uZm supra, Ellen- 

borough, C.J.
(;r) R. v. Roberts, 1 ('amp. 400. But 

nee R. v. St,-el. ('. A M. 337.
(>/) Sit* I*Anson »•. Stuart, 1 T. R. 748. 

ami miff, Vol. i. p. 580.
(:) Ank, p. 2101.

(a) Makin »>. Att.-den. for N. S. W. 
11894|, A. C. 57. auk, p. 2108. See R. r. 
Oiitson, C. (’. A.. 30 July, 1909.

(h) R. a Cole, Mil'll. T. 1810, bv nil the 
iudfM (MS.), 1 I’liill. Bv. 477. In an 
action against the acceptor of a bill of 
exchange, where the defence wan that the 
acceptance wrm forged, the Court rejected 
as inadmissible evidence that the person 
who negotiated the bill bail been guilty of 
other forgeries. Viney r. Barrs, 1 Esp. 
292. See also Balcetti v. Nerani, 1‘eako
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accused may be made relevant to the issue by the accused if he tenders 
evidence to shew that he is of good character. In all criminal proceedings 
the accused is allowed to call witnesses to speak to his general reputa­
tion (c). Such witnesses are called as part of the defence and not after 
verdict (d). The witnesses are usually examined on behalf of the 
defendant, as to how long they have known him, and what his general 
reputation for honesty, humanity, or peaceable conduct (according to the 
nature of the offence charged) has been during that time. The inquiry 
ought manifestly to bear some reference to the nature of the charge 
against the prisoner. On a charge of stealing it would be irrelevant and 
absurd to inquire into his loyalty or humanity ; on a charge of high 
treason, it would be equally absurd to inquire into his honesty and 
punctuality in private dealings (e). The inquiry must also be made with 
reference to the general character of the prisoner ; for it is general 
character alone which can afford any test of general conduct, or raise a 
presumption that the person, who had maintained a fair reputation 
down to a certain period, would not then begin to act an unworthy 
part : and, therefore, proof of particular transactions, in which the 
prisoner may have been concerned, is not admissible (/).

It is not the practice to cross-examine witnesses to character unless 
there is some definite charge against the prisoner, to which to cross- 
examine them (<j). But where a witness for the prisoner having proved 
that he had known him for some years, and given him a good character, 
stated, on cross-examination, that he had never heard anything against 
him ; but admitted that he had heard of a robbery, which had taken 
place in the neighbourhood some years previously ; and was then asked, 
* Did you ever hear that the prisoner was suspected of having done it t ’ 
it was objected that it was not competent to inquire about particular 
offences imputed to the prisoner. Parke, B. : ‘ The question is not 
whether the prisoner was guilty of that robbery, but whether he was sus­
pected of having been implicated in it. A man’s character is made up 
of a number of small circumstances, of which his being Luspected of 
misconduct is one. The question may be put’ (h).

As to the course to be pursued where upon the trial of a person for 
any subsequent offence, he gives evidence of his good character, sec post, 
]). 2271. If a prisoner cross-examines the witnesses for the prosecution 
as to his character, he ‘ gives evidence ’ within the meaning of these 
sections, and the previous conviction may be proved (i). Even when the
(N. P.) 142 : draft v. Bertie. Peake, Ev. 
101. Taylor. Kv. (10th ed.), a. 319.

(r) Formerly such evidence wan admitted 
only in capital cases in faworem vita. R. r. 
Harris, 2 Ft. Tr. 1038 Sec Peake, Kv. 7. 
The true line of distinction was said by 
Eyre, C.B., to be that in a direct prosecu­
tion for crime the evidence is admissible, 
but where the prosecution is not directly 
for the crime, but for the jienalty (as in the 
ease of on information for keeping false 
weights), it is not Att.-Ucn. t>. Bowman, 
2 B A P. f>82 (a).

id) R. e. Mullins, 3 Cos. 520 ; 7 Ht. Tr. 
(N. K) 1110.

(r) Taylor, Kv. (10th ed.) s. 351
(/) Ibid. R. v. Rowton, L. A C. 520 ;

post, p. 2118.
(r/) R. v. Hodgkiss, 7 C. A P. 208, 

Alderson, B. It sometimes, however, is 
pro|ier to ascertain from the witnesses 
whether they have had sufficient opjior- 
t unities of knowing the prisoner's character; 
as whether they have lived near him, or 
known him down to the time of the com­
mission of the offence. C. H. G.

(A) R. v. Wood, 6 Jurist, 295.
(») R. t>. Gadbury. 8 C. A P. H7« R. r. 

Hhriinpton, 2 Den. 319 ; 21 L. J. M. C. 37.
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defendant calls witnesses to character, the prosecutor may not examine 
as to particular facts, the general character of the defendant not being 
put in issue, but coming in collaterally (/).

If a prisoner on his trial gives evidence that his character is good, 
it is open for the prosecution, by way of reply, to prove that the prisoner’s 
character is bad. Evidence of character must not be evidence of 
particular facts, but (by all the Court, except Erie, C.J., and Willes, J.) 
must be evidence of general reputation only, having reference to the nature 
of the charge. On a trial for an indecent assault, where the defendant had 
given evidence of his good character, a witness called by the prosecution 
to rebut such evidence, was asked, ‘ What is the defendant’s general 
character for decency and morality of conduct ? ’ The witness said, ‘ I 
know nothing of the neighbourhood’s opinion, because I was only a 
boy at school when I knew him ; but my own opinion, and the opinion 
of my brothers, who were also pupils of his, is, that his character is that 
of a man capable of the grossest indecency and the most flagrant im­
morality.’ It was held, by the majority of the judges, that this answer 
was not admissible in evidence (k).

Where on an indictment for stealing a shawl evidence of the prisoner’s 
good character was given, it was held that evidence of stealing another 
shawl on the same evening was not admissible in answer to the evidence 
of character (l).

Un the trial of a prisoner for wounding a constable who had arrested 
him on suspicion of felony, the following question (in order to assist in 
shewing that there were reasonable grounds for the arrest) was put to 
the constable on the part of the prosecution, ‘ What do you know had 
been the prisoner’s previous character i ’ The answer was, ‘ I knew 
the prisoner to be a very bad character.’ It was held by the Court that 
this question ought not to have been put in the examination-in-chief, 
although it was open to the prisoner to have cross-examined the constable 
as to the grounds of his suspicion (tn).

{j) Bull. (N. V.) 21MÎ, ci tinu Marl y n r.
Hind, 1 Cowp. 427. The ordinary course, 
however, is to ask the witness in cross- 
examination whether he has not heard t hat 
the prisoner has been tried for a particular 
offence. R. v. Hodgkiss, 7 C. & l*. 208,
Alderson, B.

(It) R. v. Rowton, L & V. 520; .'ll L.
.1. M. C. 57. IVr KHe, C.J., and Willes,
J . a witness's individual opinion, respect­
ing the general character and disposition 
of the prisoner with reference to the charge 
is admissible, although such witness knows 
nothing of the prisoner's general reputa­
tion. See R. v. Burt, 5 Cox, 284 ; R. v.
Hughes, 1 Cox, 44.

(/) R. v. Rouan. 1 Cox. 391, Krk. J.
(m) R. v. Turberlield, L. «V C. 405;

III L. J. M. C. 20. ‘ With all deference 
it, is submitted that this decision is 
erroneous. Every constable is justified 
in arresting any jicrson whom he has 
reasonable grounds to suspevt of having 
committed a felony ; and in every case

where the question arises whether ho had 
such reasonable grounds of suspicion it 
is perfectly clear that it is competent to 
prove t he grounds of such suspicion ; ot her- 
wise a right to apprehend would exist with­
out the (tower of justifying the arrest. In 
civil cases the grounds of suspicion munt be 
alleged in the defence to an action for the 
arrest ; Davis v. Russell, f> Bing. 354 ; 
Hailes r. Marks, 7 II. & N. 58; and the 
reason is that, whether there were reason­
able grounds of suspicion is a mixed ques­
tion of law and fact. West v. Baxendulr. 
0 (\ B. 141 ; and as where the grounds of 
suspicion are alleged in a plea, they must he 
proved on the trial ; so where the general 
issue is given by statute, they must lie 
proved on the trial, Davis v. Ruseell, supra : 
and so in a criminal case like the present 
the grounds of suspicion must be proved, in 
order that the jury may determine whether 
in fact the grounds existed, and that the 
Coin t may decide, if they did exist, whether 
they were reasonable grounds. If a witness
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It has been usual to treat the good character of the defendant as 
evidence to be taken into consideration only in doubtful cases. Juries 
have generally been told that where the facts proved are such as to 
satisfy their minds of the guilt of the party, character, however excellent, 
is no subject for their consideration ; but that when they entertain any 
doubt as to the guilt of the party, they may properly turn their attention 
to the good character which he has received. It is, however, submitted 
with deference that the good character of the party accused, satisfactorily 
established by competent witnesses, is an ingredient which ought always 
to be submitted to the consideration of the jury, together with the other 
facts and circumstances of the case. The nature of the charge, and the 
evidence by which it is supported, will often render such ingredient of 
little or no avail ; but the more correct course seems to be not, in any 
case, to withdraw it from consideration, but to leave the jury to form their 
conclusion upon the whole of the evidence, whether an individual whoso 
character was previously unblemished, has or has not committed the 
particular crime which he is called upon to answer (n).

Convictions : when admissible. -Evidence of conviction of crime 
is admissible in the following cases :—

(1) Against a prisoner when a proof of previous conviction is made 
by law a ground for an increased or different punishment, or conviction 
of the offence for which he is being tried. The form of indictment and 
the time for proving the previous convictions are prescribed by the 
statutes stated ante, p. 1958, and the previous conviction may not be put 
in evidence until after conviction for the subsequent offence (o), except in 
cases within (2), infra.

(2) Against a prisoner, when he himself (p), or witnesses on his behalf, 
give evidence of his good character, or the witnesses for the prosecution
were asked whether he had reasonable 
grounds of suspicion, the question would 
clearly be erroneous ; as the answer would 
be a conclusion of law and fact. In these 
oases “the question is on what grounds and 
motives the constable acted at the time,” 
per Burrough, J., in Davis v. Russell (ubi 
Mupra). Now it cannot be doubted that the 
bad character of the party may form one 
ground of suspicion ; and the ordinary rule 
applicable to the receipt of evidence of char­
acter is that general evidence is alone admis­
sible ; but in u case like the present, as both 
the general character of the party and par- 
ticular facts might operate on the mind 
of the constable, it is plain that evidence 
of both would l>c admissible. It is obvious, 
too, that the general character of the party 
might bo infamous, and yet the constable 
might himself know nothing of such general 
character except from what ho had been 
told by others; to limit the question, there­
fore, to what the constable knew of the 
irisoner would be to exclude all evidence of 
iis general character, which possibly formed 
a most material ground of suspicion. 
Ijastly, evidence of the character or con­
duct of a prisoner is always admissible in 
order to show that the acts of others,

especially of officers of justice, arc lawful ; 
which is a totally different issue from that 
raised as to the guilt of the prisoner, though 
that issue may depend upon the other.' 
C. 8. <». See Taylor, Ev. (10th ed.) s. 352.

(n) In R. r. Stannard, 7 C. & 1\ 073, 
Pat tenon, J., said : 11 cannot in principle 
make any distinction between evidence of 
facts and evidence of character ; the latter 
is equally laid before the jury as the 
former, as being relevant to the question 
of guilty or not guilty ; the object of laying 
it before the jury is to induce them to 
believe, from the improbability that a per­
son of good character should have con­
ducted himself as alleged, that there is 
some mistake or misrepresentation in the 
evidence on the part of the prosecution, 
and it Ls strictly evidence in the case.’ 
And Williams, J., said : ‘ It is evidence to be 
submitted to the jury, to induce them to 
say whether they think it is likely that a 
person with such a character would have 
committed the offence.'

(o) Faulkner r. U. j 19051 2 k. It. 70 J of. 
It. r. Hubert/, 70,1. P. ti.

(p) Criminal Evidence Act, 18118, til & 02 
Viet. o. 3ti, s. 1 (f), punt, p. 2271.
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are cross-examined with a view to establishing the good character of the 
prisoner (q), or the nature or conduct of the defence is such as to involve 
imputations on the character of the prosecutor or the witnesses for the 
prosecution (r), r.g. by imputing on a charge of stabbing, that a witness for 
the (frown was the guilty person («). Cross-examination of the prosecutrix 
of a charge of rape with a view to establishing consent is not within this 
rule (<).

(3) Against a prisoner, where the previous conviction is an essential 
element in the subsequent offence charged (w), or is admissible to shew 
guilty knowledge or criminal intent or to rebut a defence otherwise open 
to the accused (v).

(4) Against a witness cross-examined as to credit who denies the 
conviction (tr). This does not apply to a prisoner called as a witness 
except in cases falling within (2) or (3).

(5) In some courts it is the practice after conviction of a prisoner to 
prove previous convictions not charged in the indictment as a guide to 
the judge, as to the quantum of punishment. Proof at this stage does not 
warrant the imposition of the increased punishment which may be given 
in the case of convictions proved under (1), supra.

Character of Prosecutor. —In criminal proceedings, the character of the 
prosecutor may be attacked in the prisoner’s defence, in the same manner 
as that of any other witness. On a trial for a rape, or for an assault with 
an intent to commit a rape, evidence is admissible on the part of the pris­
oner, not merely, as in the case of an ordinary witness, to prove that from 
her general bad character the prosecutrix ought not to be believed on 
her oath, but to impeach her character as to general chastity by general 
evidence (a"). And the prosecutrix may be cross-examined as to particu­
lar discreditable transactions (y), and as to her having had connection 
with the prisoner previously to the alleged rape (z), and if she denies 
such connection, the prisoner may shew that she has been previously 
connected with him (a). On an indictment for an indecent assault, as in 
cases of rape, or attempt to commit rape, the answer of the prosecutrix 
to questions put to her on cross-examination as to particular acts of 
connection with persons named to her, other than the prisoner, is final, 
and the party questioning is bound thereby, and if her answer is a denial 
the persons named cannot be called to contradict her (6).

(y) K. r. Cwllmry. H C. A 1*. 070. It. v. 
Shrimp! on, 2 I»«-n. HID.

(rt It. r. Rrkigwalur II0U6L I K M 1.11 : 
71 L .1. K. M. 7.-.; M. «. Rmm I1MML 
I K.R 184. H. r. Preston [ IOOOJ. I K.M. 
6tt8 : 7:t J.P. 173.

(*) It. v. Marshall, 03 .1. P. 30.
(I) H. r. Sheean |IOU8j, 72 J. P. 232. 

Jelf, J.
(u) E.'j. H. v. Penfold | I902J. I K.M. 647, 

an indictment under 34 A 36 Viet. e. 112, 
h. 7, ante, Vol. i. p. 223.

(i ) .4wfr,p.2l08. and 31 * 36 Viet. c. 112, 
a. 10, ante, p. 1487.

(it) 28 A 20 Viet. c. 18, *. 0. infra.
(s) I’ute ante, Vol. i. p. 046.
(y) H. v. Marker. .1 CL ft P. 680.
(z) It. t’. Martin, 0 V. A P. 602.
(«) It. r. Artiiinall, 3 Stark. Kv. (3rd ed.) 

062. approved in H. v. Riley, 18 if. M. I >.481.
(b) R. v. Holmes. L R. I C. C. R. 334 ; 

41 L. J. M. C. 12; overruling R. r. Robins, 
2 M. A Rob. 612. The (piotition may be put 
to her on cruew-examination, but she is not 
bound to answer it. It. r. Cockcroft, II 
Cox, 410, Willes, .1. it. v. Hodgson, It. A 
It. 211, all the judges.
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CANADIAN NOTES.

OF THE ADMISSIBILITY OF EVIDENCE.

Acts, etc., of Conspirators.—See R.S.C. 1906) ch. 145, sec. 4.
The result of this section (4) is to empower (but not to compel) 

one of two persons jointly indicted to give evidence incriminating the 
other without the necessity of resorting to the old procedure of either 
taking a plea of guilty or pardoning the prisoner to be called.

Matters Found in the Possession or Control of the Accused.—In the 
case of persons who have passed counterfeit money or bills, when it is 
necessary to establish a guilty knowledge on the part of the prisoner, 
the prosecutor is allowed to give evidence of the prisoner having passed 
other counterfeit money or bills at about the same time, or that he had 
many such in his possession, which circumstances tend strongly to 
shew that he was not acting innocently and had not taken the money 
casually but that he was employed in fraudulently putting it off. It. 
v. Brown, 21 U.C.Q.B. 330.

If it he proved that the accused uttered either in the same day or at 
other times, whether before or after the altering charged, base money 
either of the same or a different denomination to the same or to a differ­
ent person, or had other pieces of base money about him when he 
uttered the counterfeit money in question, such will he evidence of 
and from which a guilty knowledge may be presumed. Ibid.

Sec. 2.—Acts Forming Part of the Same Transaction.
Evidence of one crime may be given to shew a motive for commit­

ting another ; and where several felonies are part of the same trans­
action evidence of all is admissible upon the trial of an indictment for 
any of them ; but where a prisoner indicted for murder, committed 
while resisting constables about to arrest him, had with others, been 
guilty of riotous acts several days before, it is doubtful if evidence of 
such riotous conduct is admissible, even for the purpose of shewing the 
prisoner’s knowledge that he was liable to be arrested, and, therefore, 
had a motive to resist the officers. R. v. Chasson, 3 Pugs. (N.B.) 546.

In a charge of conspiracy when the existence of the common design 
on the part of the defendants has been proved, evidence is then pro­
perly receivable as against both of what was said or done by either 
in furtherance of the common design. R. v. Connolly, 1 Can. Cr. Cas. 
468.
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And evidence is admissible of what was said or done in further­
ance of the common design by a conspirator not charged as against 
those who are charged, after proof of the existence of the common 
design on the part of the defendants with such conspiration. Ibid.

The acts and declarations of any of the co-conspirators in further­
ance of the common design may be given in evidence against all. And 
if one overt act be proved in the county where the venue is laid, other 
overt acts either of the same or others of the conspirators may be 
given in evidence, although in other counties. Before evidence is given 
of the acts of one conspirator against another, proof must be given of 
the existence of the conspiracy, that the parties were members of the 
same conspiracy and that the act in question was done in furtherance 
of the common design. Archbold, Cr. Evid., 1105-6, approved in R. v. 
Connolly, 1 Can. Cr. Cas., p. 491.

Sec. 3.—Evidence of Acts not Forming Part of the Same Transaction.
In an Ontario case, evidence was held admissible on a charge of 

murder by poisoning to shew the administration of the same kind of 
poison by the prisoner to another person, as proving intent. Evidence 
of similar symptoms of arsenical poisoning attending the death of 
prisoner’s former husband following administration to him of food 
prepared by the prisoner is evidence to shew intent as regards a charge 
of arsenical poisoning of a second husband on evidence of arsenical 
poisoning of the latter and of similar preparation of food by the pri­
soner and her attendance on her husband during his illness. R. v. 
Sterna man (1898), 1 Can. Cr. Cas. 1 (Ont.).

Evidence of other facts are admissible where those facts tend to 
prove the point in issue, as where the intent of the prisoner forms part 
of the matter in issue, ami such other facts tend to establish the intent 
of the prisoner in committing the act in question ; so the deliberate 
menaces or threats of a prisoner made at a former time are admissible, 
where they tend to prove the intent of the party and the prisoner’s 
malice against the deceased. It is quite proper on the count for 
murder to give evidence of the prisoner’s previous assaults upon and 
threats against the deceased to shew the animus of the prisoner. 
Theal v. R. (1882), 7 Can. 8.C. 397, 406.

Evidence of one crime may be given to shew a motive for commit­
ting another ; and where several felonies are part of the same trans­
action evidence of all is admissible upon the trial of an indictment for 
any of them; but where a prisoner indicted for murder, committed 
while resisting constables about to arrest him, had, with others, been 
guilty of riotous conduct several days before, it is doubtful if evi­
dence of such riotous conduct is admissible, even for the purpose 
of shewing the prisoner’s knowledge that he was liable to be arrested, 
and, therefore, had a motive to resist the officers. R. v. Chas- 
son, 3 Pugs. (N.B.) 546.
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It has been held in New Brunswick that it is not a ground for 
quashing a conviction for unlawful assembly on a certain day that evi­
dence of an unlawful assembly on another day has been improperly 
received, if the latter charge was abandoned by the prosecuting 
counsel at the close of the case, and there was ample evidence to sus­
tain the conviction. And evidence of the conduct of the accused per­
sons on the day previous to their alleged unlawful assembly is not 
admissible on their behalf to explain or qualify their conduct at the 
time of the alleged offence. R. v. Mailloux, 3 Pugs. (N.B.) 493.

On a charge of rape evidence is admissible on behalf of the defence 
to contradict a statement of the complainant, made on her cross-exam­
ination, denying that on an oecasion when she had met the accused sub­
sequent to the alleged rape she had refused to put an end to the inter­
view, as requested by her mother, and had struck her mother for the 
latter’s interference. Such evidence is relative to the charge not only 
as affecting the credibility of the complainant’s testimony generally, 
but as shewing conduct inconsistent with resistance to the alleged 
offence. R. v. Riendeau (No. 2), 4 Can. Cr. Cas. 421 (Que.).

Questions may be put to the complainant tending to elicit the fact 
that she had previously had connection with other men. So. where the 
prosecutrix, after she had declared she had not previously had con­
nection with a man other than the prisoner, was asked in cross-examina­
tion whether she remembered having been in the milk-house of G. with 
two men, 1). M. and B. M., one after the other. Held, that the witness 
may object, or the judge may, in his discretion, tell the witness she is 
not bound to answer the question. R. v. Laliberté (1877), 1 Can. 
K.C.R. 117.

Vpon a charge of obtaining goods under false pretences, evidence 
of other similar acts committed by the accused is not admissible in 
corroboration of the fact that he committed the act charged, but upon 
due proof of the act charged such evidence may he given in proof of 
criminal intent or of guilty knowledge. R. v. Komiensky (No. 2), 7 
Can. Cr. Cas. 27, 12 Que. K.B. 463.

To prove intent to defraud, evidence of similar frauds having 
recently been practised by the defendant upon others is admissible. 
R. v. Duroeher, 12 L.R. 697 (Que.).

In the case of persons who have passed counterfeit money or bills, 
when it is necessary to establish a guilty knowledge on the part of the 
prisoner, the prosecutor is allowed to give evidence of the prisoner 
having passed other counterfeit money or bills at or about the same 
time, or that he had many such in his possession, which circumstances 
tend strongly to shew that he was not acting innocently and had not 
taken the money casually, but that he was employed in fraudulently 
putting it off. R. v. Brown (1861), 21 U.C.Q.B. 330, per Robinson, 
C.J.
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Sec. 4.—Evidence of Character.
Previous Conviction as Evidence of Character.—The Imperial 

Criminal Evidence Act, 1898, 61-62 Viet. ch. 36, carefully provides 
that a person charged and called as a witness on his own behalf shall 
not. except under certain specified circumstances, be asked, and if 
asked, shall not be required to answer, questions tending to shew that 
he has committed or been convicted of or charged with any offence 
other than that wherewith he is then charged, or is of bad character. 
The Canada Evidence Act contains no sections corresponding to those 
of the Imperial Act; the only exception it makes to the competence 
of the accused to testify being in respect of communications made by 
husband to wife or by wife to husband during their marriage. Prac­
tically, therefore, although the provisions of secs. 963 and 964 must 
be complied with, whenever it is intended for the purpose of imposing 
an increased punishment, to try the question whether the accused has 
been convicted of previous offences, he incurs the risk, if he chooses 
to testify on his own behalf, of having such convictions proved against 
him for the purpose of affecting his credit, and thereby incidently of 
prejudicing his position with the jury in regard to the charge then on 
trial. R. v. D’Aoust (1902), 5 Can. Cr. Cas. 407, per Osler, J.A.

Evidence of character can only be as to general reputation. R. 
v. Triganzie (1888), 15 Ont. R. 294.

Where evidence is adduced on behalf of the accused as to his 
general good character, the witnesses may be cross-examined by the 
prosecution as to the grounds of their belief and as to the particular 
facts on the question of character of which they have knowledge. R. v. 
Rarsalou (No. 2) (1901), 4 Can. Cr. Cas. 347.

The prosecution is not entitled to give evidence of the prisoner’s 
bad character, unless or until the prisoner adduces evidence to prove 
his good character, either by examining his own witnesses on that 
point or by questioning the Crown witnesses thereon as a part of their 
cross-examination. A new trial will be ordered where such evidence 
is wrongly admitted against the prisoner, although no objection is 
raised to it by the prisoner’s counsel. R. v. Long, 5 Can. Cr. Cas. 493.

Except in rebuttal to evidence of good character it is not competent 
to give evidence of a prisoner’s bad character, or the bad character 
of his associates, as that docs not in any manner tend to establish the 
particular offence for which the prisoner is being tried. But if the con­
duct or character of his associates has a bearing upon the particular 
charge, forming a link, near or remote, in the chain that connects the 
accused with the offence, it may lie admissible in evidence. Per 
Cameron C.J., in R. v. Bent (1886), 10 O.R. 557.
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CHAPTER THE THIRD.

OF WRITTEN EVIDENCE.

Sect. I.—Public Documents.

Statutes. -Acts of Parliament are now usually classified as (1) public 
and general ; (2) public, local, and personal ; (3) private.

Public general Acts have always been judicially noticed and not 
proved in evidence, (a) and where a private act contains clauses of a 
public nature, the Act, as far as those are concerned, is regarded as 
public. Thus a clause relating to a public highway, occurring in a private 
enclosure act, has been held judicially noticed (b).

By the Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 9, * Every 
Act passed after 1850 .. . shall be a public Act, and shall be . . . judicially 
noticed as such, unless the contrary is specially provided by the Act ' (cj.

By the Evidence Act, 1843 (8 & 9 Viet. c. 113), s. 3, ‘ All copies 
of private, and local, and personal Acts of Parliament not public Acts, if 
purporting to be printed by the King’s printers, and all copies of the 
journals of either House of Parliament, and of royal proclamations, 
purporting to be printed by the printers to the Crown, or by the printers 
to either House of Parliament, or bv any or either of them, shall be 
admitted as evidence thereof by all courts, judges, justices, and others, 
without any proof being given that such copies were so printed’(d).

This enactment applies to all local and personal acts passed before 
1850, and to all purely private acts passed before or since, of which 
copies have been printed by the King’s printer or the Stationery Office.

Private acts to which the above enactments do not apply, are proved 
by exemplification (e), transcript or an examined or certified copy (/) 
from the Clerk of the Parliaments or the Record Office (</).

There are dicta in cases before 1850, to the effect that the insertion of a
(a) 1 Co. Inut. OHrt. See Taylor, Ev. 

(10th «I.), au. r>, 13211. Roncoe, * Nîhî l’riua * 
(IHtli ed.). 104. llardeaHtle on Statutes 
(4th ed. by Craies), 33. King's printers' 
copies are lined not aa evidence, but for 
reference. Forman r. Dews f 18411, C. & 
M. 127. As to earlier views on the subject, 
aeeCilb. Ev. 10; 2 Phill. Bv. 127 ; Stark. 
Ev. 274. If the copy in incorrect the Court 
may rider to the Parliament Roll. R. r. 
.leffrieH, 1 Sir. 440. Spring r. Evo, 2 Mod. 
MB

(h) R. r. Vtterby, 2 I’hill. Ev. 128, per 
Ilolrovd, J„ and hcc Hob. 227.

(r) Thin enactment re-enacts a. 7 of 
Brougham's Act (13 A 14 Viet. o. 21). 
Before 18.10 it was common practice to 

VOL. II.

insert in a local or personal or private Act 
a clause declaring it to be a public Act. 
to be judicially noticed without being 
specially pleaded. This diHjienHod with 
the need for general proof.

(d) Taylor Ev. (10th ed.), a. 1503. Beau­
mont r. Mountain. It) Bing. 401. 4 M. A 
Sc. 177. Woodward v. Cotton, 1 Cr. M. A 
R 4 ; 44 Tyrw. 080.

See (IreawoHe t>. Kemp f 1842], C. A M. 
«*5. R. v. Wallace. 10 Cox, 500.

(e) College of Physicians v. Cooper 110751, 
3 Kell. 587. Hale. OJ.

(/) Bull. (N. P.) 225. W oral ward v. 
Cotton. I C. A M. A R. 44. 48.

(</) Vide Hardcautle on Statutes (4th 
ed. by Craies), 35. 30. 450.

3 Y
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judicial notice clause in a local act only affects the mode of proving it (h). 
It would seem that such acts passed since 1850 are to lie treated as pub­
lic acts, subject to the limitations expressly or implicitly contained (i). 
Thus a local act imposing penalties certainly hinds all persons within 
the district without proof of its being brought to their notice.

In U. v. Sutton (j) the preamble of a ; Act, reciting that 
certain outrages had been committed in particular parts of the kingdom, 
was adjudged by the Court of King’s Bench to be admissible in evidence, 
for the purpose of proving an introductory averment in an information for 
a libel, that outrages of that description had existed. But it is doubtful 
how far this can lie safely applied (l), except where Parliament after 
reciting a version of the facts has declared rights (/).

Ante-Union Acts. By 11 Geo. III. c. IK), s. 9, copies of the statutes 
of Great Britain and Ireland prior to the Union, printed by the printer 
duly authorised, shall be received as conclusive evidence of the several 
statutes in the courts of either kingdom (m).

Colonial Acts, &c. -The statutes of British possessions do not fall 
within any of the above rules of proof. As to proving them see 7 Kdw. 
VII r. Hi, JMff, p. SI |().

Journals of the Houses of Parliament. -The original journals of 
the House of Ijords or of the House of Commons are evidence in criminal 
cases as well as in civil, and may be proved by examined copies.

By sect. 3 of the Evidence Act, 1843 (8 & 9 Viet. c. 113) (ni, " copies of 
the journals of either House of Parliament, purporting to be printed 
by the printers to the Crown, or by the printers to either House of Parlia­
ment (o), or by any or either of them, shall lie admitted as evidence 
thereof, without any proof being given tlmt such copies were so 
printed.’

Acts of State and Government. -Before the passing of the Acts 
of 18ti8 and 1882, it was usual to announce the public Acts of Government, 
and acts by the King in his political capacity, in the London, Edinburgh, 
or Dublin Gazettes, published by the authority of the Crown ; and of 
such acts announced to the public in the Gazette, the Gazette is admitted 
in courts of justice to be good evidence (p). The Gazette itseP must be 
produced and a cutting from it is inadmissible («/). A proclamation for

(A) Brvlt »*. Beales, M. A M. 421. ami 
ease* eolleclisl in Hanleaxlle nil NlalnUn 
(41 li ihI. by Oaten), 4AI. 4A2.

(«) Nii- Alton i\ Stephen, I App. Can. 
4M.

(;) 4 M. A H. M2. A4», Bayley, .1.
(A) Nee K. V. Houghton. I K. A B. AO I. 

('■ampliell, C.J. K. v. Hardy, 24 St. Tr. 
204, Kyra, C.J.

(/) Labrador Co. r. R. | IMS). A. C. 1(44.
(m) It will lie noted that this ilia’s not 

apply to Scot* Arta. Of thew Acta there 
is a ievixed ortieial «lition published in 
1907.

(a) Before thin Act the print«1 journals 
were not evidence, and it wax necessary to 
iroduce the original or an examinisl copy, 
ami Melville'xecaxe. 24 St. Tr. A4», ttM.'l. 

R. i*. Lord Ueorge ( lonlon, 21 St. Tr. 48ft:

2 Doug. AUO. Chubb c. SolomoiiH, ,'t ('. 
A K. 7A. .lone i e. Randall. I t'owp. 17. 
A resolution of either House ix not evidence 
of the truth of the facts then* aflirimal ; 
and therefore, in the case of Titux Oates 
( Ml St. Tr. I07rt, lltlA), who wax chargisl 
with having committed jierjury on tIn- 
trial of persons aux|iect«l of the Popish 
Plot, a resolution in the journals of the 
House of ('xmlmoils, asserting the existence 
of the plot, was not allowisl to be evidence
at 'hat lut,

(n) Or t he St at ionery ( )ftice (4A A 4(4 Viet. 
c. 0, a. 2).

(p) Ri4icoe, ‘Nisi Prius* (iSthisl.) I0A. 
See Att.-Ocn. r. Theakxton, 8 Price, Hit.

(q) R. v. Lowe, A2 L. J. M. C. 122; 15 
Cox. 2841.

5
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reprisals, published in the Gazette, is evidence of an existing war (r). 
Proclamations for a public peace, and acts done by or to the King in his 
regal character, may be proved in this manner, or by printed copies under 
the Documentary Evidence Act, 1868 («), and upon the same principle, 
articles of war. purporting to be printed by the King’s printer, were 
allowed to prove such articles (t). The articles of war are now to be 
judicially noticed (a). A Gazette, in which it was stated that certain 
addresses had been presented to the King, has been held admissible to 
prove an averment of that fact in an information for a libel (r) ; for they 
are addresses, said Kenvon, C.J., of different bodies of the King’s 
subjects, received by the King in his public capacity, and thus become 
acts of state. In K. v. Forsyth (ic), and R. v. Raudnitz (x), it seems 
to have been considered that the production of the Gazette would be 
sufficient, without proof of its being bought of the Gazette printer, or 
where it came from.

In R. v. Sutton (//) it was held that the King's proclamation (which 
recited that it had been represented that certain outrages had been 
committed in different parts of certain counties, and offered a reward 
for the discovery and apprehension of offenders) was admissible in evidence 
as proof of an introductory averment in an information for a libel, 
that acts of outrage of that particular description had been committed in 
those parts of the country.

The Gazette is still the medium of publication for proclamations and 
many executive and administrative acts and orders. But it is superseded 
by the Rules Publication Act, 1893 (66 & 57 Viet. c. 66), as to the form 
of subordinate legislation known as statutory rules (infra).

Subordinate Legislation and Administrative and Executive Documents.

Statutory Rules are rules, regulations, or bylaws made under any 
Parliament which—

(a) relate to any court in the United Kingdom, or to the procedure, 
practice, costs, or fees therein, or to any fees or matters applying generally 
throughout England, Scotland, or Ireland ; or

(b) are made by His Majesty in Council, the Judicial Committee, the 
Treasury, the Lord Chancellor of Great Britain, or the Lord Lieutenant 
or the Lord Chancellor of Ireland, or a Secretary of State, the Admiralty, 
the Board of Trade, the Local Government Board for England or Ireland, 
the Chief Secretary for Ireland or any other Government department (z).

All Statutory Rules made after December 31,1893, are sent to the 
King’s Printer of Acts of Parliament, and subject to regulations made 
by the Treasury with the concurrence of the Lord Chancellor and 
the Speaker of the House of Commons, are numbered, printed and sold

(r) But the existence of a war between 
this country and another requires no proof. 
Font. 11». K. »-. IV Berenger. It M. A S. 
<17. Rosooe, ‘Nisi Prius * (18th ed.), 1U0. 

(«) /W. p. 2124
(<) Roseoe. ‘ Nisi Prius ’ (18th ed.), 190; 

2 Phil). Kv. 108. 100.
(«) 44 A 4A Viet. c. 58. ss. 00, 70. As 

to the articles of war for the navy, see

29 A 110 Viet. e. 100.
(v) K. v Holt, ft T. K. 430: 2 L-ach. 

593.
(•r) R. A R. 274. See 31 A 81 Viet. c. 37. 

jNMf, p. 2124.
(x) II Cox. 300 (0. C. R.). Cf. R. ». 

Wallace. 17 Ir. <\ L R. 207 : 10 Cox 500.
(y) t M A s. flat
(;) 50 A 57 Viet. c. 00. a. 4.

3 Y 2
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by him (a) ; where the rules are required by statute to be published in the 
London, Edinburgh, or Dublin Gazette, a notice in the gazette of the 
rules having been made and of the place where copies can be purchased 
is sufficient compliance with the statutory requirement (b).

The effect of this enactment taken with the Acts of 1808 and 1882 is 
to make King’s printers’ copies or Stationery Office copies of the Rules (in­
cluding the official volume now annually issued) admissible in evidence (r).

By the Documentary Evidence Act, 1868 (31 & 32 Viet. c. 37), 
as extended and amended by subsequent legislation :

Sect. 2. ‘ Primâ facie evidence of any proclamation, order, or regula­
tion issued before or after the passing of this Act by His Majesty, or 
by the Privy Council, and of any proclamation, order, warrant of the 
Treasury (d) or regulation issued before or after the passing of this Act 
by or under the authority of any such department of the Government 
or officer as is mentioned in the first column of the schedule hereto (e) 
may be given in all courts of justice, and in all legal proceedings whatso­
ever, in all or any of the modes hereinafter mentioned, that is to say :

(o) fill & 57 Viet. e. (IS. Heel. 3 (1). quest animal volume** and official Index to 
(h) Sect. 3 (3). the Buies.
(r) See the edition of 1904 of the Rule** (d) Added by 8 Edw. VII. e. 48. a. 3<i 

published up to that «late, and the ttuhsc- (h).

(«•) SeilKDVL*.

Name of De/tnrhhent or Offin r. 

Tteasury.

Admiralty.

Secretaries of State.

Boanl «>f Trade

Local (iovernment Ruud.

Boanl of Education (92 & (13 Viet. e. 33).

Boanl of Agriculture anil Fisheries.

Postmaster (lem-ral.

Column 2.

Nnmtn of Certifying Officer».

Any Commissioner, Secretary, or Assistant 
Secretary of the Treasury.

Any Commissioner of tin- Admiralty or 
any Sivretary or Assistant Secretary 
of the Admiralty.

Any Secretary or Voder Secretary of 
State.

Any Memln-r of the Boanl. or any Secndary 
«*r Assistant Secretary «if the Boanl 
(And see 6 Edw. VII. e. 16, a. 62, ‘ Trade 
Marks ')

Any M«‘inl»cr or any Secictary <ir Assistant 
Secretary of the Boanl (34 & 36 Viet, 
v. 70. s. 6).

Any Member or S«-cn*tarv or Assistant 
S«vretary of the Boanl or some jierwm 
authorize*! by the President or some 
member of the Boanl to act on lichalf «>f 
a Secn-tary. The <l«icum«,iit must also 
lx-ar the s«-al of the Boanl (33 & 34 
Vic I. e. 7*. ■. Nil

The Pn-siilent <ir any Member or S«-cn-tary 
oi Assistant Secn-tary of the Boanl <ir 
any jierwin autlmrinsl bv tbe President 
to act on In-hnlf of the Secretary of the 
Boanl (68 A 69 Viet. c. 9 ; 3 Edw. VII. 
. SI, s. I).

Any Secretary or Assistant St-en-tary of 
tin- Post Office (8 Edw. VII. o. 48,
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(1) By the production of a copy of the Gazette (/) purporting to contain 
such proclamation, order, or regulation. (2) By the production of a 
copy of such proclamation, order, or regulation purporting to be printed 
by the Government printer, or where the question arises in a court in any 
British colony or possession, of a copy purporting to be printed under the 
authority of the Legislature of such British colony or possession. (3) By 
the production, in the case of any proclamation, order, or regulation, 
issued by His Majesty or by the Privy Council, of a copy or extract, 
purporting to be certified to be true by the Clerk of the Privy Council, 
or by any one of the Lords or others of the Privy Council, and in the 
case of any proclamation, order, or regulation issued by or under the 
authority of any of the said departments or officers, by the production of a 
copy or extract purporting to be certified to be true by the person or 
persons specified in the second column of the said schedule in connection 
with such department or officer.

‘ Any copy or extract made in pursuance of this Act may be in print 
or in writing, or partly in print and partly in writing. No proof shall be 
required of the handwriting or official position of any person certifying, in 
pursuance of this Act, to the truth of any copy of or extract from any 
proclamation, order, or regulation * (</).

Sect. 6. ‘ The provisions of this Act shall be deemed to be in addi­
tion to, and not in derogation of, any powers of proving documents 
given by any existing statute, or existing at common law.*

By the Documentary Evidence Act, 1882 (45 Viet. c. 9), s. 2, 
‘ Where any enactment, whether passed before or after the passing of this 
Act, provides that a copy of any Act of Parliament, proclamation, 
order (</#/), regulation, rule, warrant, circular, list, gazette, or document, 
shall be conclusive evidence or be evidence, or have any other effect 
when purporting to be printed by the Government printer, or the King’s 
printer, or a printer authorised by His Majesty or otherwise under His 
Majesty’s authority, whatever may be the precise expression used, 
such copy shall also be conclusive evidence, or evidence, or have the said 
effect (as the case may be) if it purports to be printed under the superin­
tendence of llis Majesty’s Stationery Office* (h).

By sect. 4 the Documentary Evidence Act, 1808 (supra), as amended 
is extended to Ireland.

Acts, Minutes, and Bylaws of Municipal Bodies. By the Municipal 
Corporations Act, 1882 (45 & 40 Viet. c. 50), s. 22, ‘ A minute of proceed­
ings at a meeting of the council or of a committee signed at the same 
or the next ensuing meeting by the mayor or by a member of the council 
or of the committee describing himself as or appearing to bo chairman of 
the meeting at which the minute is signed, shall be received in evidence 
without further proof until the contrary is proved. Every meeting of 
the council or of a committee in respect of the proceedings whereof 
a minute has been so made shall be deemed to have been duly convened

(/) Ante, p. 2122. the 1'ost Office Act, l!HW (8 Kdw. VII.
(</) IScct. 4 imposes penalties for forgery c. 48). a. 3ti (2). 

or using forged documents as evidence. (A) By sect. 3, it is felony to forge any 
See ante, p. 1689. such document or to tender a forged copy

(l/v) Or warrant of the Treasury under in evidence, vide ante, p. 1089.
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and held, and all the mem here of the meeting shall be deemed to have 
been duly qualified, and where the proceedings are proceedings of a 
committee, the committee shall be deemed to have been duly con­
stituted and to have had power to deal with the matters referred to 
in the minutes ’ («).

The proceedings of county councils may be proved in the same 
manner as those of town councils, with the substitution of the chairman 
for the mayor (j) ; the proceedings, Ac., of metropolitan borough 
councils may be proved under sect. 60 of the Metropolis Management 
Act, 1855 (18 A 19 Viet. e. 120) (k) ; the proceedings of urban and rural 
district councils, and boards of guardians and of other committees, 
proved under the Public Health Act, 1875 (/) ; and those of parish 
councils and meetings under Schedule 1, part 3, of the Local Government 
Act, 1893 (m).

Bylaws.- By sect. 24 of the Municipal Corporations Act, 1882 (45 
& 46 Viet. c. 50), ‘ The production of a written (n) copy of a bye-law 
made by the council under this Act or under any former or present or 
future, general or local Act of Parliament, if authenticated by the cor­
porate seal, shall, until the contrary is proved, be sufficient evidence of 
the due making and existence of the bye-law, and, if it is so stated in the 
copy, of the bye-law having been approved and confirmed by the authority 
whose approval and confirmation is required to the making or before the 
enforcing of the bye-law ’ (o).

This section has been extended to bylaws made by county councils (/>) 
and by metropolitan borough councils (q). Bylaws made by a sanitary 
authority under the Public Health Acts (other than on the council of a 
municipal borough) may be proved under 38 A 39 Viet. c. 55, s. 186, 
by a copy signed and certified by the clerk of the authority to be a true 
copy and to have been duly confirmed (r). Such copy is evidence in 
all legal proceedings of the due making, confirmation and existence of 
the bylaws until the contrary is proved.

Other Public Documents.—By the Evidence Act, 1843 (8 A 9 Viet. c. 
113), s. 1, Whenever by any Act now in force or hereafter to be in force 
any certificate, official or public document, or document or proceeding of 
any corporation or joint stock or other company, or any certified copy 
of any document, bye-law, entry in any register or other book, or of any 
other proceeding, shall be receivable in evidence of any particular in any 
court of justice, or before any legal tribunal, or either House of Parliament, 
or any committee of either House, or in any judicial proceeding, the same 
shall respectively be admitted in evidence, provided they respectively 
purport to be sealed or impressed with a stamp, or sealed and signed, or

(•) Ah to {M-nalty for tendering in evi­
dence forwd copies, vnh If» A Hi Viet. e. 60,
■ M

(;) 61 & 62 Viet. c. 41. h. 22 (6). Those 
of the London County Council fire proved 
under 60 A 67 Viet. e. eexxi, k. 10.

U) 8mMA * V., . , 14,•. 2 Co.
(l) .'IM k 98 Viet. e. 66. r. 100. end Nched. 

I. r. 1(1 • un muddied l»y 60 k 67 Viet, 
c. 72, h. 60.

(m) 60 k 57 Viet, e. 72.

(«) Or printed. 46 A 40 Viet. c. 50. h. 7 ; 
62 k 52 Viet. c. 02, h. 20, ante, Vol. i. 11. 4.

(o) Ah to the punishment for teOtfclitlg, 
in evidence under this section, forged 
bylaw*. Ac., see 46 A 40 Viet. c. 60, *. 226, 
ante, p. 1080.

(p) 61 A 52 Viet. e. 41. s. 23.
(Vi et A 03 Viet. e. 14. ». 5 (2).
(r) A printed copy Iihh been held 

iiiHiiflieient.
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signed alone, as required, or impressed with a stamp and signed, as 
directed by the respective Acts made or to be hereafter made, without 
any proof of the seal or stamp where a seal or stamp is necessary, or of the 
signature or of the official character of the person appearing to have signed 
the same, and without any further proof thereof in every case in which 
the original record could have been received in evidence.’

Sect. 2. ‘ All courts, judges, justices, masters in chancery, masters 
of courts, commissioners judicially acting, and other judicial officers 
shall henceforth take judicial notice of the signature of any of the equity 
or common law judges of the Superior Courts at Westminster, provided 
such signature be attached or appended to any decree, order, certificate, 
or other judicial or official document.’

By very many statutes provision is made for giving prirnd facie 
or conclusive evidence of particular documents of a public character. 
These enactments are collected in the Official Index to the Statutes, 
tit. ‘ Evidence,’ and in Wills on Evidence (2nd ed.), pp. 422, 405. The 
more important are included in the annexed table.

Societies—
Building

Friendly

1 liduhI rial A Provident

Trade union

Joint Stock Comiwnicn

Newspaper* not owned 
by limited com|»anivH

Bankruptcy and deed» 
of arrangement and 
hill* of aale

Trade marku 

Solicitor*
CommiKHioneni of oath*

Sea fisheries 
Submarine telegraph*

Merchant «hipping 

Lunacy

Inland revenue

Certificate of incorporation 
or registration

Certificate of iiicor|*>ration 
or rvgi*t ration

Certificate of incor]N>ration 
or registration

Certificate of incor|>oration 
or regi*t ration

Certificate of incorporation

Extract* from register of 
proprietor*

Proof by gazette, waled 
order of Court, Ac.

Certified copie* or extract* 
from register

Certified copies or extracts 
from regi*ter

Pris if of document* sealed 
and signed by

Proof of bylaws
Proof of document* under 

the schedule
Proof of document* made 

admissible under the Act
Order* and report* of mas­

ters in lunacy
Proof of regulations, 

minutes, and notice* by 
the commissioners, Ac.

37 A 38 Viet. c. 42, s. 20.

00 A «0 Viet. c. 20, s. II.

00 A 07 Viet. c. 30. *. 70.

34 A 30 Viet. e. 31, a. 0.

8 Kdw. VII. o. 00, s. 17.

44 A 40 Viet. c. 00, ss. 10, 18.

40 A 47 Viet. e. 02, **. 132, 
133, 134, 130, 140.

7 Kdw. VII. e. 20. s*. 78, 
711. HI I, 87. Nil.

0 Kdw. VII. e. 10, a*. 60,
02, 00.

23 A 24 Viet. c. 127, *. 22.
02 A 63 Viet. c. 10, a. 0.

01 A 62 Viet. o. 64, a. 5.
48 A 40 Viet. c. 40, a. 8.

07 A 08 Viet. c. 00, a*. 004, 
000, 710.

03 A 04 Viet. e. 6, a. 144. 

03 A 04 Viet. e. 21. a. 24.
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Judicial Documents:

Records.
Common Law.—At common law in answer to a plea of nul tiel 

record it was as a general rule necessary to produce the original record («). 
The record, if a record of the same court, was produced and inspected 
by the Court ; if a record of an inferior court, it was proved by the tenor 
of the record certified under a writ of certiorari issued by the superior 
court ; if a record of a concurrent superior court was proved by the 
tenor certified under a writ of certiorari, issued out of chancery, and 
transmitted thence by writ of mittimus (t).

Where there was no plea of nul tiel record, the record might be proved 
either by an exemplification or an examined copy or office copy.

Exemplifications are either under the great seal or under the seal 
of the Court in which the record is produced, and arc admissible without 
proof of the genuineness of the seal (u). An examined copy must be 
proved by some witness who has examined it line for line with the 
original, or who has examined the copy while another read the original (v). 
It ought to appear that the record from which the copy was taken was 
seen in the hands of the proper officer, or in the proper place for the 
custody of such records (w).

An office copy in the same Court in the same cause, is equivalent to 
a record ; but in another court, or in another cause in the same Court, 
the copy must be proved (x). In order to prove a verdict, a copy of 
the whole record, including the judgment, was necessary, for otherwise 
it would not appear but that the judgment had been arrested, or a new 
trial granted (y). Where an indictment for perjury alleged that Burras ton 
was convicted upon an indictment for perjury, upon the trial of which 
the perjury in question was alleged to have been committed, and it 
appeared by the record when produced that Burras ton had been con­
victed, but the judgment against him reversed upon error after the 
finding of the present indictment, it was held that the record produced 
supported the allegation in the indictment (z).

Present Practice. -Most of the common law rules as to the proof of 
records, are, if not obsolete, rendered of little practical importance in 
criminal proceedings. As regards records of criminal cases the rules are

(») An examined copy woe not sufficient. 
Vide Taylor, Ev. (10th ed.), s. 1535.

(/) Roscoe, ‘Nisi Prius* (18th ed.), 107. 
Before 1851, where a record of a Court of 
quarter sessions was pleaded in a Court of 
oyer and terminer, or the converse, it 
ought, in strictness, to have been proved 
as above stated ; but the practice, it is 
MU* WM tO apply .-imply to the clerk of 
the peace, or eieik of assize, who would 
make it out without writ, or would attend 
with the record itself at the trial. Archb. 
Cr. PI. (21st ed.) 281. 14 & 15 Viet. c. 99, s. 
13, post, p. 2132, seems to apply to the 
cases mentioned in it, where there is an 
issue of nul tiel record.

(«) Tooker r. Duke of Beaufort, Saycr,

297.
(v) Reid v. Margison, 1 Camp. 4(19. It 

is not necessary for the persona examining 
to exchange jiapvrs, and read them 
alternately. (Jyh* v. Hill, ibid. 471 (n).

(«■) Adamthwaito v. Nvnge, 1 Stark. 
(N. P.) 183; 4 Camp. 372. *

(x) Uoseoe, 1 Nisi Prius ’ (18th ed.), 97. 
Burnand v. Nerot, 1 C. & P. 578.

(y) Bull. (N. P.) 234. But the nisi prius 
record, with the nos tea endorsed, was 
sufficient evidence that the cause came on 
to be tried. Pitton r. Walter, 1 Str. It«2. 
There is not now any nisi prius record in 
civil actions in the High Court.

(;) R. v. Meek, 9 C. & P. 513, Williams, 
J.
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in practice superseded, but not abolished, by the statutes regulating 
the proof of conviction or acquittal, post, p. 2132. The fusion of the 
superior courts into a single court and the changes in procedure have 
altered the form of the record in civil proceedings in the High Court. 
The existence and result of a civil action in the High Court is proved by 
production by the proper officer on the order of a master without sub- 
pa-na (a) of the copy, writ, and pleadings filed under the Rules of the 
Court, and by production of the original judgment, or order of dismissal (b). 
In the case of decrees, orders, or judgments in exercise of Probate (c) 
or matrimonial jurisdiction (d), copies of the decree, &c., sealed with the 
seal of the Court, are receivable in evidence without further proof. These 
provisions extend to Probates, letters of administration, and other 
instruments and exemplifications or copies thereof, purporting to be 
sealed with the seal of the Court (e). The originals of records or affidavits 
filed may be proved by production by the proper officer, or by an ‘ office 
copy ’ (sealed with the seal of the office) if they are still in the custody 
of the High Court (/), or by a record office copy if they have been 
transferred to the Record Office (g).

County Courts.—By the County Courts Act, 1888 (51 & 52 Viet. c. 
43), s. 28, the registrar of every court shall cause a note of all plaints 
and summonses, and of all orders, and of all judgments and executions, 
and returns thereto, and of all fines, and of all other proceedings of the 
court, to be fairly entered from time to time in a book belonging to the 
court, which shall be kept at the office of the court ; and such entries 
in the said book, or a copy thereof bearing the seal of the court, and pur­
porting to be signed and certified as a true copy by the registrar of 
the court, shall at all times be admitted in all courts and places whatso­
ever as evidence of such entries and of the proceeding referred to by such 
entry or entries, and of the regularity of such proceeding, without any 
further proof (h).

Courts-baron, &c.—Judgments in a court-baron, or other inferior 
court, may be proved by the production of the book containing the 
proceedings of the court from the proper custody, and if not made up in 
form, the minutes of the proceedings will be evidence, or an examined copy 
of such proceedings or minutes will be evidence (i). But this rule does 
not extend to Courts of Quarter Sessions which are courts of record (/).

(«) R. 8. C. Order LXI. rr. 28, 20.
(6) R. v. Scott, 2 (j.B.D. 415. Taylor. 

Kv. (10th ed.),a. 1570. Rohcoc, 'Niai Prius’ 
(18th ml.), 107, 108.

(r) 20 A 21 Viet. c. 85, a. 13.
(i) 10*11 Viet. V. 77. S. n 
(e) Ibid., and 20 & 21 Viet. c. 85, ss. 01, 

02.
(/) R. S. C. Order LXI. r. 7. 30 & 37 

Viet. c. 00, h. VI.
(g) 1 & 2 Viet. c. 94, as. 11-13, by which 

every copy of a record in the custixly of the 
Master of the Rolls cel titled as a true and 
authentic copy by the deputy keeper of the 
records, or one of the assistant record 
keepers, and purporting to be scaled or 
stanijied with the seal of the record office,

shall be received as evidence in all courts 
of justice, and before all legal tribunals, 
and before either House of Parliament, 
or any committee of cither House, without 
any further or other proof thereof, in every 
case in which the original record could have 
been received there in evidence.

(h) See Daws v. Ryley, 20 L. J. C. P. 204. 
R. v. Rowland. 1 F. & F. 72.

(») R. v. Haine, Comb. 337, Holt, C.J., 
12 Vin. Abr. Kv. A. b. 20. p. 99. Roscoe, 
• Nisi Prius’ (18th ed.), 117. As to ita being 
necessary in proving the judgment of such 
a court to give evidence of the proceedings 
previous to the judgment, see Com. Dig. 
Kv. Cl I.

(;) R. v. Smith, 8 B. & C. 341.
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Ecclesiastical Courts.—Proceedings in ecclesiastical courts are proved 
in the same way at common law as those in equity ; and their sentences 
are received in the temporal courts as conclusive evidence of the fact 
adjudged, upon questions within their jurisdiction (k). The old cases 
on wills proved in the ecclesiastical courts are no longer of value (/), 
being superseded by the Court of Probate Act, 1857 (20 & 21 Viet. c. 77), 
ante, p. 2129.

Criminal Proceeding».

Courts of Record.- At common law wherever it was necessary to 
prove the finding or the trial of an indictment, the record must be 
regularly drawn up, and produced, or an examined copy of it must be 
produced and proved. Where an indictment for conspiracy alleged 
that at a Court of Quarter Sessions an indictment was preferred against A. 
B., and found by the grand jury, the Court of King’s Bench held that the 
indictment, endorsed a true bill, but without any caption to it, and 
the minutes made by the clerk of the peace containing the style of the 
sessions, and the minutes of the business done at it, were not sufficient 
evidence of the finding of the bill, and that the record itself or an examined 
copy was the only legitimate evidence to prove it (m). And it was held 
that a plea of autrefois convict could not be supported by the indictment 
with the finding of the grand jury upon it («). So where the prisoner 
was in fact confined in Abingdon gaol, and the governor of that gaol 
proved that he was present in Court when the prisoner was tried for 
housebreaking, and heard sentence passed upon him, and he produced 
the calendar of the sentences passed at those assizes signed by the clerk 
of assize, and stated that there was not any other authority for carrying 
into execution the sentences of the Court at the assizes, even in cases 
of murder ; Maule, J., held that this was not evidence of the prisoner 
being in lawful custody, as the sentence of the Court at the assizes 
could only be proved by the record (o). On an indictment for the 
non-repair of certain highways, upon the trial of which the question was, 
whether a parish was bound to repair all the highways in it as a parish, 
or the several townships the highways situate in each of them, in order 
to prove the conviction of the parish upon a similar indictment in 1806, 
a witness proved that he went to the. house of the clerk of assize for 
the Oxford circuit, in London, and there saw him and his son, and asked 
for the record, and received a written paper, which he produced, which 
he and the son of the clerk of assize compared with a document then

(it) Duchess of Kingston’s case, 11 St. 
Tr. 203, where a decree in an ecclesiastical 
suit for jactitation was held not conclusive.

(/) See R. v. Barnes, 1 Stark. (N. P.) 243. 
Kempt on v. Cross, Cas. temp. Hardw. 108. 
R. v. Buttery, R. & R. 342. R. v. Rams- 
bottom, I Loach. 25. Elden v. Kcddcl, 
8 East. 187. Davis »>. Williams, 232.

(m) K. r. Smith, 8 B. * C. 341.
(n) R. v. Bowman, ti C. A P. 101. See

the cases collected u/i/r, p. 11*04, and Porter 
v. Coo|M‘i, 0 C. A P. 354. and R. r. Thring, 
f> C. A P. 507, where (lurnoy, B., held that 
the minute-book of the Court of Quarter 
Sessions was not admissible in evidence on 
an indictment for jierjury to prove the trial 
on which the perjury was alleged to have 
been committed; and R. v. Bellamy, lty. A 
M. 171.

(o) R. v. Bourdon, 2 C. A K. 3titi.



CHAP. Ill ] Records. 2131
produced as the record, and which the witness stated he thought was on 
paper, but he was not sure whether it was on paper or parchment, but 
it was much torn. The son of the clerk of assize stated that he could 
not recollect the particular transaction, but the practice was, when a 
record was required, to make it out from the minutes and the indictment 
on an original parchment roll, which was signed by the clerk of assize, and 
a copy was then made on paper and compared with the roll, and stamped 
with the Oxford circuit stamp, which copy was given to the party 
applying for it, and that, as far as his own experience went, the roll was 
drawn up from the indictment and minutes, without any paper draft 
in the first instance being made, and that he never knew of a paper copy 
having been kept ; and that the paper produced was signed by his father 
and stamped with the circuit stamp. Coleridge, J., held that the paper 
was admissible as an examined copy of the record (/>).

The minutes of a court of oyer and terminer may be received, where 
the matter to be proved by the minutes has occurred before the same 
Court sitting under the same commission ; as upon the trial of Horne 
Tooke (<]), where the minutes of the Court were received as proof of the 
trial of Hardy. So the indictment with the officer’s note upon it 
of a verdict of not guilty is sufficient evidence during the same assizes, 
upon a plea of autrefois acquit, that the prisoner was acquitted upon 
such indictment (r). And so the caption of the general gaol delivery 
of the Central (Criminal Court, the indictment with the note of the prisoner’s 
plea, the verdict and the sentence entered thereon, together with the 
minutes of the trial entered by the officer of the Court in the minute 
book, has been held sufficient evidence at a subsequent session of the 
Central Criminal Court (s).

Where on an appeal against an order of removal the book containing the 
proceedings at the sessions was proved to be the original sessions book, 
regularly made up and recorded after each sessions by the clerk of the 
peace, from minutes taken by him in Court, and the minutes of each 
sessions were headed by an entry containing the style and date of the 
sessions, and the names of the justices in the usual form of a caption, 
and no other record was kept of the proceedings of the sessions than the 
said sessions book, and it had always been received in evidence in the 
Court of Quarter Sessions for the purpose of proving them ; the Court 
of Queen’s Bench held, that such book was properly received in order 
to prove the quashing of an order of removal on the trial of a former 
appeal between the same parishes (<).

Records properly produced in evidence are conclusive against those 
who are parties to them :—Thus a record of conviction of a parish for 
not repairing a road, is for ever afterwards evidence of its liability to

(/») R. v. Pcmbridge, C. & M. 157.
V») 2ft St. Tr. 440, 44».
(rt R. v. Parry, 7 C. A P. 830, Rolland, B.
(*) R. v. Newman, 2 Den. 390 ; 21 

L .1. M. C. 7 ft
(/) R. r. Yeovel-y, 8 A. A K. 800. This 

ease appears to overrule R. r. Ward, 0 C. & 
P. 300, where Parke, J., on an indictment 
for perjury alleged to have been com­

mitted on the hearing of an appeal against 
an order of removal, refused to receive 
aa evidence the sessions book produced by 
the clerk of the peace. The ease does not 
state what the entry in tho book was 
The clerk said lie would have drawn up a 
record on jiarebment if lie bad been asked. 
And see R. t. Nottingham Old Water 
Works Co., 0 A. & E 355, Patteson, J.
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repair (u) ; but it is not conclusive as against other parties, except as to 
the fact that the persons charged have been convicted (v) ; therefore an 
accessory may controvert the guilt of his principal, notwithstanding 
the record of his conviction (to), and it seems that the record of the con­
viction of the principal is not admissible against the accessory in any 
case (z).

Since the abolition of writs of error (y) there is now hardly any case 
in which the full record of criminal proceedings is needed in evidence in 
England.

Convictions.—Besides the particular modes of proving a previous con­
viction allowed by the statutes increasing the punishment of offences 
committed after a previous conviction (vide ante, pp. 1958 et seq.) the 
following general enactments give a simpler mode than the common law 
of proving a conviction (z).

By the Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 13, ‘ Whenever 
in any proceeding whatever (a) it shall be necessary to prove the trial and 
conviction or acquittal of any person charged with any indictable 
offence, it shall not be necessary to produce the record of the conviction or 
acquittal of such person, or a copy thereof, but it shall be sufficient 
that it be certified or purport to be certified under the hand of the clerk 
of the court or other officer having the custody of the records of the 
court where such conviction or acquittal took place, or by the deputy of 
such clerk or other officer, that the paper produced is a copy of the record 
of the indictment, trial, conviction, and judgement or acquittal, as the 
case may be, omitting the formal parts thereof ’ (6).

By the Criminal Procedure Act, 1865 (28 & 29 Viet. c. 18), s. 6, which 
applies to criminal as well as to civil proceedings (sect. 1), ‘a witness may be 
cross-examined as to whether he has been convicted of any felony or mis­
demeanor, and if on being so questioned he either denies or does not 
admit the fact or refuses to answer, it shall be lawful for the cross- 
examining party to prove such conviction, and a certificate containing 
the substance and effect only (omitting the formal part) of the

(it) R. v. St. Paneras, Peake, 219 ; see 
2 Wins. Raund. 100.

(r) Soe R. v. Shaw, R. & R. 520, where 
upon an indictment for delivering instru­
ments to a prisoner to facilitate his escape 
from gaol, it was held that the record of 
his conviction being produced by the proper 
officer, no evidence was admissible to dis­
pute what it stated.

(ic) R. v. Smith, 1 Leach. 288.
(r) R. r. Turner, 1 Mood. 347. Tn 

Keable r. Paine, 8 A. & R. 555. Patteson, J., 
said : * On an indictment for receiving goods 
feloniously taken, the felony must lx; 
proved, and neither a judgment against the 
ielon, nor his admission, would lie evidence 
against the receiver.*

(y) 7 Kdw. VI f. c. 23,8. 20 (1), n*tr, p. 
2005.

( ) These and the other statute affording 
facilities for proving a conviction are alter­
native to t he modes recognized at common

law of proving the conviction by the record. 
See R »>. Henry Saunders. Gloucester Spr. 
Ass. 1829. MSS. C S. G. The prisoner was 
indicted under 15Geo.II. c.28,s. 2(rep.),for 
uttering base coin after a previous convic­
tion, and Parke, J., held that an examined 
copy of the record of the previous von viot ion 
was sufficient evidence thereof ; for the 
statute, by giving an easier means of proof 
under s. 9, did not exclude the proof by 
means of an examined copy. Soe also R. v. 
Carter, 1 Den. 05 ; Northam v. Latoui he, 
4 C. & P. 140. Edwards v. Buchanan, 3 B. 
A Ad. 788. R. v. Man waring, 1) & B. 132. 
Police Commissioner v. Donovan (19031, 
I K B. 895.

(a) Whether criminal or civil. Richard­
son v. Willis, I* R. 8 Ex. 09: 42 L. J. Ex. 
15.

(5) Cf. 14 ft Iff Viet, c. 109, s. 22. with 
reference to proceedings for perjury, &c., 
anU', Vol. i. p. 482.



CHAP. Ill ] Convictions. 2133

indictment and conviction for such offence, purporting to he signed by 
the clerk or officer of the court or other officer having the custody of the 
records of the court where the offender was convicted, or by the deputy 
of such clerk or officer (for which certificate a fee of four shillings and no 
more shall be demanded or taken) shall upon proof of the identity of 
the person be sufficient evidence of the said conviction without proof 
of the signature or official character of the person appearing to have 
signed the same.’ This and the preceding enactment apply only to con­
victions or acquittals on indictment.

By the Prevention of Crimes Act, 1871 (34 & 35 Viet. o. 112), s. 18,
' a previous conviction may lie proved in any legal proceeding whatever 
against any person by producing a record or extract of such conviction, 
and by giving proof of the identity of the person against whom the con­
viction is sought to be proved with the person appearing in the record 
or extract of conviction to have been convicted. A record or extract 
of a conviction shall in the case of an indictable offence consist of a 
certificate containing the substance and effect only (omitting the formal 
part of the indictment and conviction), and purporting to be signed 
by the clerk of the court or other officer having the custody of the records 
of the court by which such conviction was made, or purporting to be 
signed by the deputy of such clerk or officer ; and in the case of a summary 
conviction (r) shall consist of a copy of such conviction purporting to be 
signed by any justice of the peace having jurisdiction over the offence 
in respect of which such conviction was made, or to be signed by the proper 
officer of the court by which such conviction was made, or by the clerk or 
other officer of any court to which such conviction has been returned. 
A record or extract of any conviction made in pursuance of this section 
shall be admissible in evidence without proof of the signature or official 
character of the person appearing to have signed the same. A previous 
conviction in any one part of the United Kingdom may be proved against 
a prisoner in any other part of the United Kingdom and a conviction 
before the passing of this Act shall be admissible in the same manner as 
if it had taken place after the passing thereof. A fee not exceeding 
five shillings may be charged for a record of a conviction given in pursu­
ance of this section. The mode of proving a previous conviction authorized 
by this section shall be in addition to and not in exclusion of any other 
authorized mode of proving such conviction.’

This enactment applies to previous summary convictions (c) as well

(<•) Apart from thin Act and the statutes 
aetoutrinfr, pp. 1958^*^.,conviction before 
a court of summary jurisdiction (I) may bo 
produced in court, and the handwriting of 
the magistrates to them proved. Massey t\ 
Johnson, 12 East, 87. Cray t>. Cookaon, 
18 East. 13. Mason r. Barker, (doucester 
Spr. Ass. 1843. Erskine, J. (MSN. C. 8. (}.). 
R. r. Smith. H R. â C. 141. Or (2) may be 
proved by examined copies, which the 
clerk of the jicace of the proper county will 
make out. upon on application for that, 
purpose (Hartley v. Hind marsh. L R. 1 
C. P. M31 38* L J. M. C. 255). It

would seem from this last ease that oral 
evidence of a conviction before justices 
is not accepted, and that if required 
the justices must have a record of the 
conviction drawn up, p. 558, Ryles, J. 
The minutes or memoranda of convictions 
kept in courts of summary jurisdiction are 
not admissible in evidence as to convictions 
except in the court to which fhey relate, 
11 A 12 Viet. e. 43. s. 11 : 41 â U Vm. 
c. 49, s. 22. Police Commissioner r. 
Donovan [1903], 1 K.B. 895. London 
School Board r. Harvey, 4 Q.B.D. 451.
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as to previous convictions on indictment. It is used in practice in pre­
ference to the other modes of proving a previous conviction authorized 
by common law and statutes. But the following statutes deal with the 
same subject matter.

The following table includes most other statutes regulating proof 
of convictions :—

«UU.U. Offence. Mode of Proof.

5(leo. IV. o. 84, s.
24

Being at largo dur­
ing a sentence of 
penal servitude

Certificate in writing containing the sub­
stance and effect only of the indict­
ment, convict ion, and sentence or order 
for penal servitude, made by the clerk 
or officer having custody of (e) the 
records of the court where the sentence 
was passed, receivable as evidence of 
proof of the signature and official 
character of the officer; or if verified by 
the seal of the court, signature of the 
judge without further proof.

7 & 8 On. IV. c. 
28, s. 11

Felony after pre­
vious conviction 
of felony

‘ Certificate containing substance and 
effect only, omitting formal parts of the 
indictment and conviction for the pre­
vious felony, purporting to bo signed 
by the clerk of the court or other officer 
having custody of the records of the 
court where the offender was first con­
victed, or by the deputy of such clerk 
or oflicer * (f).

24 A 25 Viet. c. 
90, s. 116 (g)

Offence against Lar­
ceny Aet after pre­
vious conviction 
(vide ante, p. 1959)

In similar terms but extended to the pre­
vious felony or misdemeanor or offence 
punishable on summary conviction 
and to the clerk or officer of any court 
into which the summary conviction 
has been returned.

24 A 25 Viet. e. 
90, s. 37

( UTence against Coin­
age Offences Act, 
1801, after pre­
vious conviction

In similar terms but applied to offences 
against the Act or any former Act 
relating to the coin, and apparently 
limited to convictions on indictment.

34 A 35 Viet. e. 
112,8. 19

Indictment for re­
ceiving stolen goods

Evidence of previous convictions within 
five years of offences involving fraud 
or dishonesty. The previous convic­
tion need not bo charged, but seven 
days’ notice in writing must be given 
of the conviction (A).

42 A 43 Viet. o. 
49, s. 22

Summary proceed­
ing for an offence 
in a court of sum­
mary jurisdiction

Minute of the conviction in the register 
of the court (i).

(e) By an officer de farta if not de pire in 
oufludy of the records. See R. v. Parsons, 
I* R. I C. C. R. 24 ; 35 L J. M. C. 1117, as 
to certificate by deputy clerk of peace in a 
boiough, and see 45 A 4(1 Viet. c. 50, s. 1(14 ; 
•1 Eclw. VIT. o. 40, an to power to appoint 
such deputy.

(f) Tnecertificate should shew that judg­
ment was given. R. v. Ackroyd, 1C. & K. 158.

(</) The provisions of 21 A 25 Viet. c. 90,

ss. 110, II2. and of 24 A 25 Viet. c. 97, ss. 08, 
70, as to proof of certain convictions were 
repealed as to E. in 1884 (47 & 48 Viet. e. 43
■b s>

(A) See R. V. (Jirod. 70,1. P. 514 (C. C. R.). 
R. v. Bromhead, 71 J. P. 102 (C. C. R.). 
R. v. Whit lev. 72 J. P. 272 

(«) See Police Commissioner v. Donovan 
119031, I K.B. 895. This Act appears to 
override (lilea r. Siney, Il I,. T. 310.
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Identity. Production of the conviction is not sufficient unless sup­

plemented by evidence of the identity of the prisoner or witness with 
the person to whom the conviction refers. In order to prove the identity 
it is not necessary to call a witness who was present at the former trial ; 
it is sufficient to prove that the prisoner was the person who underwent 
the sentence mentioned in the certificate. In order to prove a previous 
conviction a certificate was put in, stating that at the sessions for the 
borough of Newbury, held on October 31, 1837, the prisoner had been 
convict'd of stealing cotton-prints, and sentenced to be imprisoned for 
four months. The governor of Heading gaol proved that the prisoner was 
in his custody before those sessions ; that lie sent him to Newbury at 
that time, and received him back with an order from the Newbury 
sessions, and that he remained in his custody for four inontlis under that 
sentence ; and this was held sufficient (/). But where a certificate stated 
that L. was convicted of felony at the Herefordshire sessions for July, 
1841, and sentenced to hard labour for a month, and the porter of the gaol 
proved that previous to those sessions the prisoner was in his custody, and 
went up, with others, for trial, and returned the same evening to prison, 
where he continued for one month from the day of the trial ; Maule, J., 
held that there was no evidence that the prisoner was the person who was 
convicted of the particular offence mentioned in the certificate ; the offence 
for which the prisoner suffered the punishment mentioned by the witness 
might have been a misdemeanor (k). And where, a certificate having 
been put in, a gaoler, who was called to prove an admission made by the 
prisoner, said : ‘ 1 asked the prisoner, “ How many years ago was it that 
you were here before ? ’* He said : “ It was a many years ago.” I then 
said : “ You were then convicted of felony ” ; and the prisoner said : “ Yes, 
1 was.” * It was objected, first, that some one ought to have been called 
who was present when the prisoner was previously tried ; and secondly, 
that this admission was not sufficient, as it did not shew of what felony 
the prisoner was convicted, but only that he had been convicted of a 
felony. Bosanquet, J., ‘ 1 think an admission of the prisoner is sufficient 
but I think this evidence is not sufficient ; it must be proved to be 
the same felony as that mentioned in the certificate ’ (/). Where, 
however, W. L. had been summarily convicted at Leeds under 
18 & 19 Viet. c. 126 (m), and a conviction before the justices of 
Leeds was put in, and the governor of Leeds gaol produced a 
commitment signed by the same justices and otherwise agreeing in 
every particular with the conviction, and proved that the prisoner had 
undergone the sentence in pursuance of the terms of the commitment ; 
it was held that this was sufficient evidence of the identity of the 
prisoner (n).

(;) R. v. Crofts, 9 C. A 1*. 219. ‘ Sed 
quart, whether this evidence shewed that 
the prisoner was imprisoned for the same 
felony as that mentioned in the certificate ? 
It shewed, indeed, that he was in gaol for 
snmv offence, but it might be another felony 
or a misdemeanor.* C. H. O.

(*) R. t>. Lloyd, 1 Cox, r»l, MSS. C. 
8. (1.

(/) R. v. .1. and T. (loodman, Stafford 
Sum. Ass. 1830, MSS. C. 8. U., decided on 
« A 7 Will. IV. c. Ill, ante, p. 19f>8.

(»n) Superseded and to a great extent 
re|H\sled by the Summary Jurisdiction Act, 
1879 and 1884.

(«) R. v. Levy, 8 Cox. 73, Ryles, J., 
8. C. as R. v. Long, 1 F. A F. 77.
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Foreign Laws and Foreign Public Documents.

Subject to particular legislative provisions, foreign laws and judg­
ments must be proved as facto, where they come into question in a criminal 
or civil proceeding in England. The expression foreign applies to the 
laws and judgments of any other part of the King’s dominions than 
England and Wales, and perhaps Ireland (o).

Foreign law must be proved in a criminal case by oral evidence, 
and cannot bo ascertained by merely producing copies of statutes or text 
books, except under the provisions of the Acte stated post, p. 2138 (p). 
It was decided in the Sussex Peerage claim (q) that the person who proves 
a foreign law must be peritus virtute officii vel profession^ (i.e. a lawyer 
of the country in question or an official of that country, whose position 
requires a competent knowledge of the law question) ; and that though 
the witness may refresh his memory, or correct or confirm his opinion, by 
foreign law books, yet the law itself must be taken from his evidence (r). 
Where, therefore, evidence having been given to shew the state of the 
law of inheritance in Alsace at a particular time, a witness was called, 
who stated himself to be a French advocate practising at Strasbourg, 
in the department of Bas Rhin, and that the feudal law had been put an 
end to in Alsace by the torrent of the French revolution de facto in 1789, 
and by the treaty of Luneville de jure ; and upon being asked whether 
there was not a decree to that effect, he added that there was such a 
decree of the August 4, 1789, of the National Assembly, and that he had 
learned this in the course of his legal studies, it being part of the history 
of the law which he learned while studying the law : it was objected 
that this evidence could not be received, unless the decree itself were 
proved and put in ; but the majority of the court held that it might ; 
for the opinions of persons of science must be received as to the facto 
of their science. That rule applies to the evidence of legal men, and is 
not confined to unwritten law, but extends also to the written laws which 
such men are bound to know. Properly speaking, the nature of such 
evidence is, r.ot to set forth the contents of the written law, but its effect 
and the state of law resulting from it. If an English court were to 
attempt to expound the written law of a foreign country, it would be liable 
to the most serious errors. The question is not what the language of 
written law is, but what the law is altogether, as shewn by exposition, 
interpretation, and adjudication (s).

(o) Reynolds v. Fenton, 3 C. B. 104.
(/>) See Roseoe, ‘Nisi Prius’ (18th ed.) 

120. Baron dc Bale’s ease, ORt. Tr. N. S. 
237. F.r pule Perrival 110071. > K.R. WN.

t7) 11 Cl. & F. 85; 8 E. R. 1034 ; 0 St. 
Tr- N. s. 70; II a A 9. 85. This oms 
oveirules R. v. Dent [1843). 1 C. & K. 07.

(r) In this case it was held that a Roman 
Catholic bishop, holding the office of co­
adjutor to a vicar apostolic in this country, 
was, in virtue of t hat office, to be considered 
as a person skilled in the matrimonial law 
of Rome, and therefore competent to prove 
that law. In Laeon »>. Higgins, 3 Stark. 
(N.P. ) 178, where, to prove the law of France

as to marriage, the French vice-consul 
produced a hook, which he said contained 
the code of laws uj>on which he acted at his 
office ; that, it was printed at the office for 
the printing of the laws of France ; and 
that it would have been acted upon in any 
of the French courts.—it was ruled by 
Abbott, C.J., to be sufficient proof of the

In) Baron de Bode’s case, 8 Q.B. 208, 
240; 6 St. Tr. (N. S.) 237. Patteson. ,1. 
But sr » Concha v. Muriel ta, 40 Ch. 1). 543, 
as to the power of the court to examine the 
foreign statutes when vouched.
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Where a witness was a German jurisconsult, and had studied the 
German law at the University of Leipsic in Saxony, but had not trans­
acted business at Cologne, and had no knowledge of the laws of Cologne 
but from books ; Alderson, B., held that he could not give evidence of 
the law of Cologne, as he had not had any practice at Cologne (/). But 
where a native of Belgium stated that he had formerly carried on the 
business of a merchant and commissioner in stocks and bills of exchange 
at Brussels, but was now an hotel-keeper in London, and that he was well 
acquainted with the Belgian law upon the subject of bills and notes ; 
it was held that he was competent to prove that by the law of Belgium 
it is not necessary, even though a bill or note is made payable at a 
particular place, that it should be presented there for payment ; for inas­
much as he had been carrying on a business which made it his interest 
to take cognisance of the foreign law, he fell within the description of an 
expert (u).

And the proper course is to ask the expert witness, on his responsi­
bility, what that law is, and not to read any fragments of a code (r). A 
person of experience in the profession of the law of another country 
may state what in his opinion, according to the law of that country, 
would be the legal effect of the facts previously spoken to by the 
witnesses, taking the facts to be accurate. Thus a Scotch advocate 
has been allowed to state his opinion, whether a marriage, as proved 
by the witnesses, would be valid according to the Scotch law (w).

A judgment obtained in one of the superior Courts in Ireland, since 
the Union, is not a record in England (ü). But by the Evidence Act, 
1851 (14 & 15 Viet. c. 99), s. 9, ‘ Every document which by any law 
now in force or hereafter to be in force is or shall be admissible in evidence 
of any particular in any court of justice in England or Wales without 
proof of the seal or stamp or signature authenticating the same, or of the 
judicial or official character of the person appearing to have signed the 
same, shall be admitted in evidence to the same extent and for the 
same purposes in any court of justice in Ireland, or before any person 
having in Ireland by law or by consent of parties authority to hear, 
receive, and examine evidence, without proof of the seal or stamp or 
signature authenticating the same, or of the judicial or official character 
of the person appearing to have signed the same.'

By sect. 10, ‘ Every document which by any law now in force or here­
after to be in force, is or shall be admissible in evidence of any particular

(t) Bristow v. De Secqueville, 5 Ex. 275. 
Cf. In the goods of Bonclli, 11‘. D. ÜU, where 
Hannon, 1\, rejected the evidence ot an 
English barrister who had studied Italian 
law, and Cartwright v. Cartwright, 2ti W. 
R. (184, where an English ltarrister who 
practised before the Privy Council was not 
accepted as an expert in Canadian law. 
As to the law of Malta, see Wilson v. Wilson 
J1903], P. 15(1 ; and as to colonial law, see 
Cooper King r. Cooper King[1900], P.65. 
R. v. Picton, 30 St. Tr. 336. As to Persian 
law, see In Itonin Dost Aly Khan, 6 P. D. 6.

(«) Van der Donckt ‘ v. Thellusson, 8 
C. B. 812. The competency of a witness 

VOL. II.

to prove foreign law is a question for the 
Court, and it seems, as a general rule, that 
in order to render a person competent ho 
should have some peculiar means, from his 
profession or business, of becoming ac­
quainted with the law with respect to which 
he is called on to speak. Van der Donckt 
v. Thellusson, 8 C. B. 812, Crcsswell, J. 
See It. v. Povcy, 6 Cox, 83.

(t ) Cocks v. Pttrday, 2 C. & K. 260. 
Erie, J. Sussex Peerage Claim, nnU, 
p. 2136.

(to) R. v. Wakefield, Murray’s Report, 
p. 238.

(ï) Harris v. Saunders, 4 B. A C. 411.
3 z
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in any court of justice in Ireland, without proof of the seal or stamp or 
signature authenticating the same, or of the judicial or official character 
of the person appearing to have signed the same, shall he. admitted in 
evidence to the same extent and for the same purposes in any court 
of justice in England or Wales, or before any person having in England 
or Wales by law or by consent of parties authority to hear, receive, and 
examine evidence, without proof of the seal or stamp or signature authen­
ticating the same, or of the judicial or official character of the person 
appearing to have signed the same ’ (y).

Ascertainment of Law of Foreign State or of another Part of the 
King’s Dominions. -By the British Law Ascertainment Act, 1859 (22 
& 23 Viet. c. 63), in any judicial proceeding instituted in any Court, civil, 
criminal, or ecclesiastical, within t King’s dominions, if the Court 
deem it necessary for the proper disposal of such proceeding to ascertain 
the law applicable to the facts of the case as administered in any 
other part of the King’s dominions, the Court in which the proceeding 
is pending may direct a case to be prepared setting forth the facts, 
as these may be ascertained by verdict of a jury or other mode 
competent, &c., and the Court shall settle the question of law arising out 
of the same, and remit the case to the superior Court whose opinion is 
desired in such other part of the King’s dominions. The Act then pre­
scribes the mode of obtaining the opinion of the Court, and of remitting 
it to the Court by which the opinion was required, which Court is there­
upon to apply such opinion to such facts in the same manner as if the 
same had been pronounced by such Court itself upon a case reserved, 
or upon a special \ rdict ; or the Court may, if the opinion has been 
obtained before tl ial, order it to be submitted to the jury with the other 
facts of the case as evidence, or conclusive evidence, of the foreign law 
therein stated

The For* Law Ascertainment Act, 1861 (24 & 25 Viet. c. 11), 
contains t- ir provisions for the purpose of enabling any superior 
Court in the King’s dominions to obtain the opinion of any Court of any 
foreign state with which His Majesty may have made a convention for that 
purpose, as to the law of such state.

By the Foreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37), the pro­
visions of the Act of 1861 may be extended to foreign countries in which 
His Majesty has jurisdiction (z).

By the Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 7, * All proclama­
tions, treaties, and other Acts of State of any foreign state or of any 
British colony, and all judgments, decrees, orders, and other judicial 
proceedings of any court of justice in any foreign state or in any British 
colony, and all affidavits, pleadings, and other legal documents tiled or 
deposited in any such court, may be proved in any court of justice, or 
before any person having by law or by consent of parties authority to hear, 
receive, and examine evidence, either by examined copies or by copies

(y) By ». 11, document» admissible
without proof of seal, &c.. in Kngland,
Wales, or Ireland, are equally admissible 
in the colonies.

(;) For extent to which the power has

been exercised see the Order in Council in 
Slat. K. & U. Rev. (ed. 1904), Vol. v. til. 
' Foreign Jurisdiction,’ and St. R. & U. 
1905- 1909
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authenticated as hereinafter mentioned ; that i« to say, if the document 
sought to be proved be a proclamation, treaty, or other Act of State, 
the authenticated copy to be admissible in evidence must purport to be 
sealed with the seal of the foreign state or British colony to which the 
original document belongs ; and if the document sought to be proved be 
a judgment, decree, order, or other judicial proceeding of any foreign 
or colonial court, or an affidavit, pleading, or other legal document filed 
or deposited in any such court, the authenticated copy to be admissible 
in evidence must purport either to be sealed with the seal of the foreign 
or colonial court to which the original document belongs, or, in the 
event of such court having no seal, to be signed by the judge, or, if there 
be more than one judge, by any one of the judges of the said court, and 
such judge shall attach to his signature a statement in writing on the 
said copy that the court whereof he is a judge has no seal ; but if any 
of the aforesaid authenticated copies shall purport to be sealed or signed 
as hereinbefore respectively directed, the same shall respectively be 
admitted in evidence in every case in which the original document could 
have been received in evidence, without any proof of the seal where a seal 
is necessary, or of the signature, or of the truth of the statement attached 
thereto, where such signature and statement are necessary, or of the 
judicial character of the person appearing to have made such signature 
and statement.’

By the Colonial Laws Validity Act, 1866 (28 & 29 Viet. c. 63), s. 6, 
‘ The certificate of the clerk or other proper officer of a legislative body 
in any colony (a) to the effect that the document to which it is attached 
is a true copy of any colonial law assented to by the governor of such 
colony, or of any bill reserved for the signification of His Majesty’s 
pleasure, by the said governor, shall be prima facie evidence that the 
document so certified is a true copy of such law or bill, as the case may be, 
that such law has been duly and properly passed and assented to, or 
that such bill has been duly and properly passed and presented to the 
governor ; and any proclamation purporting to be published by authority 
of the governor in any newspaper in the colony to which such law or bill 
shall relate, and signifying llis Majesty’s disallowance of any such colonial 
law, or His Majesty’s assent to any such reserved bill as aforesaid, shall 
be primà facie evidence of such disallowance or assent.’

(a) By s. 1 the term * colony ’ shall in 
this Act include all of His Majesty's posses­
sions abroad in which there shall exist a 
legislature, as hereinafter defined, except 
the Channel Islands, the Isle of Man, and 
such territories as may for the time being 
be vested in His Majesty, under or by virtue 
of any Act of Parliament for the govern­
ment of India. The terms ‘ Legislature ’ 
and 4 Colonial Legislature ’ shall severally 
signify the authority, other than the 
Imperial Parliament or His Majesty in 
Council, competent to make laws for any 
colony.

The term ‘ Representative Legislature ’ 
shall signify any colonial legislature which 
shall comprise a legislative body, of which 
one-half are elected by inhabitants of the

colony.
The term ‘ Colonial I jaw ’ shall include 

laws made for any colony either by such 
legislature as aforesaid, or by His Majesty 
in Council.

An Act of Parliament, or any provision 
thereof, shall, in construing this Act, bo 
said to extend to any colony when it is 
made applicable to such colony by the 
express words or necessary intendment of 
any Act of Parliament.

The term ‘ Governor ’ shall mean the 
officer lawfully administering the govern­
ment of any colony.

The term * Ijcttcrs Patent * shall mean 
lettcis patent under the Great Seal of the 
United Kingdom of Great Biitain and
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By the Evidence (Colonial Statutes) Act, 1907 (7 Edw. VII. c. 16), 

which received the royal assent on August 21,1907 {!>) —
Sect. 1. ‘ (1) Copies of acts, ordinances, and statutes passed (whether 

before or after the passing of this Act) by the Legislature of any British 
possession, and of orders, regulations, and other instruments issued or 
made, whether before or after the passing of this Act, under the authority 
of any such Act, ordinance, or statute, if purporting to be printed by the 
Government printer, shall be received in evidence by all courts of justice 
in the United Kingdom without any proof being given that the copies 
were so printed.

4 (2) If any person prints any copy or pretended copy of any such Act, 
ordinance, statute, order, regulation, or instrument which falsely pur­
ports to have been printed by the Government printer, or tenders in 
evidence any such copy or pretended copy which falsely purports to have 
been so printed, knowing that it was not so printed, he shall on conviction 
be liable to be sentenced to imprisonment with or without hard labour 
for a period not exceeding twelve months.

‘ (3) In this Act—
The expression “ Government printer ” means, as respects any 

British possession, the printer purporting to be the printer 
authorized to print the Acts, ordinances, or statutes of the 
Legislature of that possession, or otherwise to be the Government 
printer of that possession :

The expression “ British possession ” means any part of His 
Majesty’s dominions exclusive of the United Kingdom, and, 
where part of those dominions are under both a central and a 
local Legislature, shall include both all parts under the central 
Legislature and each part under a local Legislature.

‘ (4) Nothing in this Act shall affect the Colonial Laws Validity Act, 
1865 (28 & 29 Viet. c. 63), ante, p. 2139.

‘ (5) His Majesty may by Order in Council extend this Act to Cyprus 
and any British Protectorate, and where so extended this Ac shall apply 
as if Cyprus or the protectorate were a British possession, and with such 
other necessary adaptations as may be made by the Order.’

‘ Foreign ’ Judgments. The common law mode of proving the 
judgment of a foreign Court (i.e. of a Court outside England) was usually 
by proving the authenticity of the seal affixed to the judgment. In 
Henry v. Adey (c), where the plaintiff, who sued on a judgment obtained 
in the island of Grenada, was non-suited, because he could not prove 
the seal affixed to be the seal of the island, the Court said, they could 
not take official notice that the seal affixed was the seal of the island, 
which was necessary to be shewn in order to prove the judgment, which 
it purported to authenticate ; and that proving the judge’s handwriting 
could not advance the proof of the seal, unless by considering him in 
the nature of a witness to it, which was not pretended. If a colonial 
Court possesses a seal, it ought to be used for the purpose of authenticating

(6) This Act seems to have been passed (IRth ed.), S3, 122. See also Buchanan v. 
in consequence of the decision in Ex farte Rucker, 1 Camp. (13. Klindt t\ Atkins, 
Pereival 119071. 1 K.B. 090. 3 Camp. 21ft, n.

(r) [1803]3 East,221. Roacoe/NisiPrius’
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its judgments (d). If it is clearly proved that the Court has not any 
seal, so that the document cannot be clothed with the form of a legal 
exemplification, it must be shewn to possess some other requisite to 
entitle it to credit ; as by proving the signature of the judge upon the 
judgment (e). An exemplification of a foreign judgment, that is, a 
copy authenticated under the seal of the Court, is evidence of the judg­
ment in the Courts of this country (/) : but a document, purporting to be a 
copy of a judgment made by the officer of the Court, is not admissible (q).

Public Books and Registers.
In many instances, public books are admitted in evidence to prove the 

facts recorded in them. The muster-book in the navy office has been 
admitted in evidence to prove the death of a sailor (A) ; and the log­
book of a man-of-war, which convoyed a fleet, to prove the time of 
the convoy’s sailing (i). The books of the Hank of England are good 
evidence to prove the transfer of stock (j) ; and on a prosecution for a 
libel published concerning a person in his office of treasurer of a parish, 
an entry in a vestry-book, stating that he was elected at a vestry duly 
held in pursuance of notice, has been considered sufficient evidence to 
support an allegation in the indictment that he was duly elected 
treasurer (k). The day-book of a prison, containing a narrative of the 
transactions of the prison, has been received as proof of the time of a 
prisoner’s commitment or discharge (/) ; but it would not be admissible 
to prove the cause of his commitment (m). So on an indictment for 
forging a seaman’s will, an entry in a book called the assignation 
book of an ecclesiastical Court, in which all causes were officially entered, 
was admitted to prove revocation of probate (w).

Registers of Births, Baptisms, &c.—The registers of baptisms, 
marriages, and burials, preserved in churches, are good evidence (o) ; and 
in order to prove the register of a marriage, it is not necessary to call the 
attesting witnesses ; but as the register affords no proof of the identity 
of the parties, some evidence of that fact must be given, as by calling 
the minister, clerk, or attesting witnesses, if they were acquainted with 
the parties ; or the bell-ringers may be called to prove that they rang 
the bells, and came immediately after the marriage, and were paid by 
the parties ; or the handwriting of the parties may be proved, even 
where the register is not produced (p) ; or persons may be called who 
were present at the wedding dinner, &c. (q) ; a mere certificate by the 
person officiating at the marriage is not evidence (r). Registers are in

(d) Cavan v. Stewart, 1 Stark. (N. ]’.) 
32f».

(c) Alves v. Bunbury, 4 Camp. 28.
(/) Black r. Lord Braybrook, 2 Stark. 

(N. P.) 11, 12.
(if) Appleton v. Lord Kravbrook, 2 Stark. 

(N. P.)6, 7 ; 0 M. A 8. 34. '
(h) Bull. (N. P.) 24». R. v. Rhodes. 1 

Leach, 24.
(•) D" Israeli v. Jowett, 1 Esp. 427.
(/) Breton r. Cope, Peake (N. P. ). :t0. 

Marsh v. Oolnet, 2 Ksp. til if».
(/.-) It. v. Martin, 2 Camp. 100.
(0 R. r. Aieklea, I l/acti. .‘«HI.

(in) Salto r. Thomas, 3 B. tVl\ 188.
(n) It. v. Rnmsbottom, 1 l«eavh, 23. 

in note. It would have been no bar to 
the conviction hail the probate been un­
repealed. R. v. But ter v, R. A It. 342.

(») Bull. (N. P.) 247. Doe r. Barnes, 
1 31. A Rob, 388.

(p) Bayer r. (llossop, 2 Ex. 401).
(q) Birt v. Barlow, 1 Dougl. 171. As to 

mere similarity of names being evidence 
of identity, see Hubbard r. I.ees, L R. 1 
l'x. 255 : and sec post, p. 2148.

(») Nokes v. M il w a ill, 2 Adda ms (Ecch), 
320.



2142 Of Evidence. | BOOK XIII.

the nature of records, and need not be produced or proved by subscribing 
witnesses («) : and may be proved either by an examined copy or by a 
copy certified under sect. 14 of the Evidence Act, 1851 (t).

By sect. 42 of the Marriage Act, 1836 (6 & 7 Will. IV. c. 85), all the 
provisions and penalties of the ‘ Births and Deaths Registration Act, 
1836 (6 & 7 Will. IV. c. 86), relating to any registrar or register of 
marriages or certified copies thereof, are to be taken to extend to the 
registrars and registers of marriages to be solemnized under the Marriage 
Act, 1836, and to the certified copies thereof, so far as the same are 
applicable thereto.’ By sect. 38 of the Registration Act, the Registrar- 
General shall cause to be made a seal of the said register office (u), and 
the Registrar-General shall cause to be sealed or stamped therewith, all 
certified copies of entries given in the said office : and the Births 
and Deaths Registration Act, 1836 (6 & 7 Will. IV. c. 86), by sect. 38 
enacts that ‘ all certified copies of entries purporting to be sealed 
or stamped with the seal of the said register office shall be received 
as evidence of the birth, death, or marriage to which the same relates, 
without any further or other proof of such entry, and no certified copy 
purporting to be given in the said office shall be of any force or effect 
which is not sealed or stamped as aforesaid.’

The Births and Deaths Registration Act, 1875 (37 & 38 Viet. c. 88), 
s. 38, * An entry, or certified copy of an entry, of a birth or death in 
a register under the Births and Deaths Registration Acts, 1836 to 
1874, or in a certified copy of such a register, shall not be evidence of 
such birth or death, unless such entry either purports to be signed by 
some person professing to be the informant, and to be such a person as 
is required by law at the date of such entry, to give to the registrar 
information concerning such birth or death, or purports to be made 
upon a certificate from a coroner, or in pursuance of the provisions of 
this Act with respect to the registration of births and deaths at sea ; 
and when more than three months have intervened between the day of 
the birth and the day of the registration of the birth of any child, the 
entry or certified copy of the entry made after the commencement of this 
Act of the birth of such child in a register under the Births and Deaths 
Registration Acts, 1836 to 1874, or in a certified copy of such a register, 
shall not be evidence of such birth, unless such entry purports,

(a) If it appear that not more than twelve months have so intervened, 
to be signed by the superintendent registrar, as well as by the 
registrar, or

(b) If more than twelve months have so intervened, to have been 
made with the authority of the Registrar-General, and in accord­
ance with the prescribed rules.

‘ When more than twelve months have intervened between the day 
of a death or the finding of a dead body and the day of the. registration 
of the death or the finding of such body, the entry or certified copy 
of the entry made after the commencement of this Act of the death 
in a register under the Births and Deaths Registration Acts, 1836 to

*

(i) Bill v. Barlow, 1 Dotigl. 171, Lord 
Mansfield.

(«) The general register office, 5 « (i 
Will. IV. e. 8H. e. 2 . 15*16 Viet, c 25.
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1874, or in a certified copy of such register, shall not be evidence of 
such death, unless such entry purports to have been made with the 
authority of the Registrar-General, and in accordance with the prescribed 
rules.’

Sect. 49. ‘ Where reference is made in this Act to a registrar or superin­
tendent registrar in connection with any birth or death or other event, 
or any register, such reference shall (unless the contrary be expressed) 
be deemed to be made to the registrar who is the registrar for the sub­
district in which such birth or death or other event took place, or who 
keeps the register in which the birth or death or other event is or is 
required to be registered, or who keeps the register referred to, and to 
the superintendent registrar who superintends such register as aforesaid.’

Sect. 51. * This Act, save as is herein otherwise expressly provided, 
shall extend only to England and Wales.’

The Non-Parochial Registers Act, 1840 (3 & 4 Viet. c. 92), which 
relates to registers or records of births or baptisms, deaths or burials, 
and marriages lawfully solemnised, kept in England and Wales, other 
than the parochial registers and the copies thereof deposited with the 
diocesan registrars, enacts (sect. 6), that all registers and records deposited 
in the general register office by virtue of that Act (except the registers 
and records of baptisms and marriages at the Fleet and King’s Bench 
prisons, at May Fair, at the Mint in Southwark, and elsewhere, which 
were deposited in the registry of the Bishop of London in 1821) (v) shall 
be deemed to be in legal custody, and shall be receivable in evidence, 
subject to the provisions of that Act. But by sect. 17, ‘ In all criminal 
cases in which it shall be necessary to use in evidence any entry or 
entries contained in any of the said registers or records, such evidence shall 
be given by producing to the Court the original register or record ’ (vv).

By the Registration of Burials Act, 1864 (27 & 28 Viet. c. 97), s. 1,
‘ All burials in any burial ground in England which arc not now by law 
required to be registered shall be registered in register books to be 
provided for each such burial ground by the company, body, or persons 
to whom the same belongs, and to be kept for that purpose accord­
ing to the laws in force by which registers are required to be kept 
by rectors, vicars, or curates of parishes or ecclesiastical districts in 
England ’ (w).

Sect. 2. ‘ Such register books shall be so kept for every such burial 
ground by some officer or person to be appointed to that duty by the 
company, body, or persons to whom such burial ground belongs.’

Sect. 3. ‘ Copies of the register books kept under this Act for every 
such burial ground shall be from time to time made, verified, and signed

(e) These registers were transferred in 
1810 to the custody of the Registra r- 
(ieneral, hut the transfer does not make 
them receivable in evidence (3 & 4 Viet 
e. 02, s. 02) As to the value of the Fleet 
Register, see Lloyd v. Pawing ham, 16 Ves. 
39 : 33 E. R. 900, Eldon. C. Doe d. Davies 
»’• ( lataere, 8 C. & P. 678. Reed v. Passer, 
I Peake (N. P.). 303.

(w) The Births and Deaths Registration 
Act, 1858 (21 & 22 Viet. c. 25), s. 3, extends

the pro visions of ss. 5-19, of the Act of 1840 
to certain other non-paroehinl registers or 
records of births or baptisms, deaths or 
bu liais, and marriages.

(to) The keeping and preservation of 
registers ot baptisms and burials, according 
to the rules of the Church of England, is 
regulated by the Parochial Registers Act, 
1812 (52 Deo. 111. e. 146). Sect. 5 
provides for searches and taking copies.
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by such officer or person as aforesaid, and sent by him to the registrar 
of the diocese wherein the burial ground to which the same relates is 
situate, to be kept with the copies of the register books of the parishes, 
within such diocese ’ (x).

Sect. 5. ‘ The register books kept under this Act, or copies thereof, or 
extracts therefrom, shall be received in all courts as evidence of the 
burials entered therein ’ (?/).

As to proof of births and deaths, &c., at sea, see the Merchant Shipping 
Act, 1894 (57 & 58 Viet. c. 60), as. 240, 243.

As to proof of marriages under British law abroad, see 55 & 56 Viet, 
v. 28, s. 16.

Examined Copies.—Whenever an original document is of a public 
nature, and admissible in evidence, an examined copy is also admissible (z). 
Thus examined copies of the entries in the privy council book, or of 
a licence preserved in the Secretary of State’s office (a), of entries in the 
books of the Bank of England (6), or of commissioners of land tax (c), 
or of excise (d), are admissible in evidence. So an examined copy of a 
parish register is evidence (e).

By the Evidence Act, 1851 (14 & 15 Viet. c. 99), s. 14, ‘ Whenever 
any book or other document is of such a public nature as to be admissible 
in evidence on its mere production from the proper custody, and no 
statute exists which renders its contents provable by means of a copy, 
any copy thereof or extract therefrom shall be admissible in evidence 
in any court of justice, or before any person now or hereafter having 
by law or by consent of parties’ authority to hear, receive, and examine 
evidence, provided it be proved to be an examined copy or extract, or 
provided it purport to be signed and certified as a true copy or extract 
by the officer to whose custody the original is entrusted, and which 
officer is hereby required to furnish such certified copy or extract to 
any person applying at a reasonable time for the same, upon payment of 
a reasonable sum for the same, not exceeding fourpence for every folio 
of ninety words ’ (/).

A copy of an entry in the register book of births in a registrar’s 
district within a superintendent registrar’s larger district, certified 
to be a true copy under the hand of the deputy superintendent registrar, 
who also certified under his hand that the register book was in his lawful 
custody, is admissible evidence of the entry in the register book (ij) and

U) (Sect. 4 imputes penalties on persons 
failing to comply with the provisions of 
as. I :t.

(y) beet. It applies the regulations of the 
Births and Deaths Registration Act, 1830 
(s. 35). As to searches in register books, 
so far as those regulations relate to registers 
of burials kept by rectors, vicars, or 
curates.

(?) Lynch t. Clorke, 3 Salk. 154.
(a) Eyre r. Palsgrave, 2 Camp. 000.
(/•) Marsh r. Colnct, 2 Esp. 605.
(r) R. r. King. 2 T. K. 231.
(</) Fuller v. Fotcli, Garth. 340.
(e) Bull. (N. V.) 247. But an examined 

copy of the register of a marriage in the 
Swedish ambassador's chapel in Paris was

rejected. Leader v. Bany, 1 Esp. 353.
(/) This section is cumulative, and does 

not restrict the proof to the mode pointed 
out by this section. It. v. Manwaring, 
D. A B. 132, where Williams, J., said : 41 
must protest against it being supposed that 
1 agree in the notion that when a document 
of a public nature cannot be produced the 
parties are tied down to any particular 
mode of secondary proof.’ See Dorrett v. 
Meux, 15 C. B. 142, and see It v. Man- 
waring, I>. & B. 132, as to a certificate of a 
superintendent registrar of the registra­
tion of a chapel.

(7) K. V. Weaver, L It. 2 (’. C. R. 85: 43 
L .1. M. C. 13.
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of the date of birth (h). But the age of a child may be proved without 
production of a certificate of birth (i).

Inspection of Documents.

In a criminal case the defendant is not obliged to produce nor to 
give discovery or inspection of any document or matter in his possession 
or under his control, on the ground that he cannot be compelled to 
disclose anything tending to criminate himself, except when a witness 
in his own behalf. But this rule does not exclude the use of documents, 
&c., found on him on arrest, or brought under the custody of the law 
by search warrant or other methods (/).

If on proper notice to produce he does not produce documents, 
secondary evidence of their contents becomes admissible (k).

The accused appears to be entitled to have produced to him for 
inspection all documents on which the prosecution relies, i.e. the indict­
ment, the depositions (/), and all exhibits referred to therein, or in 
any notice of intention to produce exhibits not included in the 
depositions (m).

There is a general right to inspect and take copies of public books (n) 
and records subject to the specific statutory provisions which regulate 
the keeping, custody, and inspection, and to the existence of some public 
or private interest in the person seeking inspection, and it seems to be 
immaterial whether the inspection is sought for the purposes of criminal (o) 
or of civil proceedings (p). The question as to what is a public and 
what a private book must be determined in each case by consideration 
of the nature of the book and the purpose for which and the conditions 
under which it is kept or made (q).

Judicial Records. -The judicial records of the King’s Courts are 
safely kept (r) for public convenience, that any subject may have access 
to them for his necessary use and benefit (#). In the case of an acquittal 
on a prosecution for felony, it has been ruled that a copy of the indictment

( p) See R. V. Merchant Taylors' Company, 
2 B. & Ad. 115, approved in Bank of Bom­
bay v. Sulenian .Sonjo [1908], L. R. 35 
Ind. App. 130.

(q) In R. 17. Holland, 4 T. R. 091. An 
information had been filed against an 
officer of the Hast India Conq>any, on 
charges of delinquency founded upon a 
report of a board of inquiry in India ; and 
the Court of King's Bench were of opinion 
that he had no right to have an inspection 
of that report, and that the Court had no 
discretionary power to grant it.

(r) The records of the Superior Courts 
are kept in the Courts for twenty years and 
then transferred to the Record Office. The 
records of Quarter Sessions are kept by 
the Clerk of the Peace under the custos 
rotulorum. See Duke of Bedford v. Duke 
of Westminster [1899], lli T. L. R. 114.

(*) iSo provided by 4fi Kdw. III. which is 
declaratory. See 2 Phill. Kv. 171. Taylor, 
Kv. (10th od.)s. 118.

(h) Re Goodrich [1904], Prob. 138, where 
Re Wintle, L. R. 9 Eq. 373 was disap­
proved.

(i) _R. r. Cox [18981,1 Q.B. 17V.
(?) Ante, pp. 2073, 2075.
(h)]Ante, p. 2078.
(/) Post, p. 2252.
(m) Under the Criminal Appeal Act, 

1907, and Criminal Appeal Rules, 1903, 
a proper list of exhibits produced in 
Court must bo made by the proper officer 
of the Court. Vide ante, p. 2031.

(n; Tidd, Pr. 047.
(o) It is said in Tidd’s Practice. 049, 

that a rule for inspecting public writings 
is never granted where the person who has 
them in his custody would, by producing 
them for inspection, subject himself to 
criminal proceedings, ‘for in criminal 
cases a jxirtij is never compelled to furnish 
« valence aqainat himself.' This statement, 
if accurate, is good news for dishonest 
custodians of public writings.
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cannot be regularly obtained without an order from the Court (<). In 
a Canadian case (u) it is stated that the English law officers on being 
consulted had replied that the fiat of the Attorney-General was never 
asked for to enable a person acquitted to get a copy of the record of his 
indictment.

A copy of a record is admissible without proof of the order of the 
Court allowing the copy ; for though it is the duty of the officer charged 
with the custody of the records of the Court not to produce a record, 
or give a copy of it except under order of a competent authority, yet 
if the officer, in neglect of his duty, has given a copy, or produces 
the original, the evidence in itself is unobjectionable, and must be
received (v).

(<) This practice originated with an 
order made in Hi Car. 11. by Hyde. Chief 
,1 uidice of the King’s Bench; Bridgman. 
Chief .hudice of the Common Plea.® ; Twin- 
den, J„ Tyril, J., and Kelyng, J., ‘ to be 
observed by the justices of the peaoe and 
otheis at the sessions in the Old Bailey.' 
as followa ; ‘ That no copies of any indict - 
ment, for felony be given without special 
order, upon motion nu.de in open Court, 
at the general gaol delivery under motion, 
for the late frequency of actions against 
prosecutors (which cannot be wit bout copies 
of the indictments) deterreth people from 
prosecuting for the King upon great occa­
sions.’ Kel. (J. ) 3. The object of the rule is 
said to be to protect prosecutors from un­
founded actions for malicious pi execution, 
Tidd, l*r. 047. Groenvelt r. Burrell, 1 Ixl. 
Raym. 253. The jurisdiction to make this 
order appears extremely questionable, and 
has been frequently doubted. See Browne

Cumining, 10 B. A C. 70, and the author­
ities there referred to. In R. v. Brnngan, 
1 lieach. 27, the prisoner, having been 
acquitted, applied for a copy of the indict­
ment ; but (lilies, C.J., admitting that the 
prosecution bore the strongest marks 
of being malicious, refused the application, 
because it was not necessary that he should 
grant it, declaring that by the laws of this 
realm every prisoner, upon his acquittal, 
had an undoubted right and title to a copy 
of the record of such acquittal, for any use 
he might think fit to make of it, Ac. ; 
and that after a demand of it had been 
made the proper officer might be punished 
for refusing to make it out. In Browne r. 
Camming the Court expiesscd no opinion 
us to the authority of the judges to make the 
order, but refused to restrain the plaintiff 
from using a copy of an indictment alleged 
to have been improperly obtained, on the 
ground that, taking all the facts together, 
they did not think there had been a mis­
take or misrepresentation of such a nature 
as to call upon the Court to interfere. The 
order in question, if not expressly overruled, 
is much shaken by R. r. Middlesex 
Justices, 5 B. A Ad. 1113. In that case

Bowman had been tried and convicted of 
larceny at the Clcrkcnwell sessions, after 
those sessions had lapsed for want of an 
adjournment, and being indicted for the 
same offence afterwards, at the Old Bailey, 
he proposed to plead autrefois convict, and 
the Court adjourned the case to give time 
for an application for a copy of the record ; 
R. v. Bowman, 6 C. & 1*. 101 ; and an 
application was afterwards made to the 
clerk of the peace for a copy of the record, 
which was refused. And the Court of 
Queen's Bench granted a mandamus to 
make up the record of the proceedings 
against Bowman, on the ground that ‘ the 
prisoner had a right to have the record of 
the proceedings which passed at the ses­
sions correctly made up. and to make any 
use of it he could.’ The report in R. v. The 
Justices of Middlesex erroneously states the 
application for the mandamus to have been 
after the prisoner had pleaded his former 
conviction. See R. v. Bowman, ti C. A 1\ 
101, 337. This case seems to overrule R. 
t*. Vandercomb, 2 I-each, 708, and R. v. 
Barry, 7 C. & B. 836, where the Court re­
fused to grant the prisoners copies of their 
indictments, in order to enable them to 
plead autrefois acquit, and seems to estab­
lish the position that the prisoner is entitled, 
as of right, to a copy of the indictment for 
such a purpose ; and if for such a pur 
pose, it is difficult to sec why he should 
not have the same right for the purpose 
of instituting a civil suit to seek reftara- 
tion for the injury which he has sus­
tained by the malicious conduct of the 
prosecutor. C. S. (J. The rule, whatever 
its value, is limited to cases of felony, and 
in prosecutions for misdemeanor the 
defendant is entitled to a copy of the record 
as of right without any previous application 
to the Court. Morrison r. Kelly, I W. Bl. 
385. Kvans r. Phillips, MS. Selw. (N. B.) 
952. 2 BhiU. Ev. 176.

(u) Att.-Ucn. v. Scully, 4 Ontario, L. R. 
394, 410.

(v) Legatt v. Tollervey, 14 East 
302.
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Sect. II.—Private Documents.

By private documents for purposes of evidence are meant documents 
private both as to the mode of proof and as to their effect, which is as 
against parties and privies only (w).

Execution. By the Criminal Procedure Act, 1865 (28 & 29 Viet, 
c. 18), which by sect. 1 applies to criminal as well as ' ceedings,
' It shall not he necessary to prove by the attesting witness any instrument, 
to the validity of which attestation is not requisite, and such instrument 
may be proved as if there had been no attesting witness ’ (sect. 7) (x). 
This enactment alters the common law rule of proof which required that 
documents in fact attested should be proved by the attesting witness 
if he was available as a witness (y). Where the attesting witness was 
dead (z), or insane (a), or absent in a foreign country, or not amenable 
to the process of the superior Courts (b), or where he could not be found 
after diligent inquiry (c), evidence of the witness’s handwriting was 
admissible (d). Proof of the subscribing witness’s handwriting was 
treated as evidence of the execution of the instrument by the party 
therein named, whose signature the instrument purported to bear ; and 
for the purpose of proving that the instrument was executed by the party 
so named, it was not necessary to prove the handwriting of the party (e).

The private documents which need attestation to be valid must still, 
as a general rule, be proved by calling an attesting witness, and not by 
the admissions of the parties, whether out of Court or in the witness box (/). 
The rule does not apply if the document is over thirty years old (g), 
or is in the possession or control of the other party, who fails to produce 
it on proper notice (A) or claims a subsisting interest under it, which 
claim is treated as an admission (t), or where the attesting witness is 
unavailable (j).

The obligation to prove such documents applies even if the document 
is lost, destroyed, or cancelled, if the name of the attesting witness is 
known and he is available or his attestation can be proved by others (k).

Where an instrument is lost its execution by the parties may be 
proved (l), but where attestation was requisite and the attesting witness 
is dead, it is unnecessary to prove his handwriting, except for the purpose 
of proving his identity (m). Under particular circumstances an

(w) Phipson. Ev. (4th ed.) 470.
(x) 17 & 18 Viet. o. 125, s. 6, which 

related to civil cases only, was repealed in
ISM is. L It.).

(y) Doe r. Durnford, 2 M. & N. 02. 
Higgs v. Dixon, 2 Stark. (N. 1\) 180. 
Abbot v. Plumbe, 1 Dougl. 210. Why man

( iartli, 8 Ex. 803. The rule applied even 
if the witness were blind. Crank v. Frith, 
» C. & P. 107.

(:) Anon. 12 Mod. 007. Sec R. v. St. 
Giles, 1 E. & B. 042.

(<i) Currie v. Child, 3 Camp. 283.
(6) Prince v. Blackburn, 2 East, 250. 

f.g. when he was in Ireland. Hodnett v. 
Forman, I Stark. (N. P.) 90.

(c) Cunliffe v. Sefton, 2 East, 183.

(d) Taylor, Ev. (10th ed.) hs. 1854 et

(e) Taylor, Ev. (10th ed.) s. 1850.
( f) Phipson, Ev. (4th ed.) 480.
(v) Taylor, Ev. (10th ed.) as. 87, 88.
(A) Ante, p. 2074.
(i) Phipson. Ev. (4th ed.) 483. ltoscoe. 

‘ Nisi Priiis’ (18th ed.), 142. In criminal 
cases admissions by the accused except in 
open Court arc not as a general rule 
operative.

(j) See Roseoe, ‘ Nisi Prius ’ (18th ed.), 
133. Wills, Ev. (2nd ed.) 378.

(A) Phipson, Ev. (4th ed.) 482.
(/) Keeling t. Ball, Peake, Ev. App. 

XXXII. R.
(»i) R. v. St. Giles, 1 E. & B. 042.

116
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instrument signed by one prisoner and attested by another prisoner has 
been held admissible against both upon proof of their signatures (n).

Three bills of exchange were accepted in the name of H. T. R., and made 
payable at a named bank, and the cashier of that bank proved that ho 
knew the. handwriting of H. T. R., and that the acceptances were in his 
writing, that he had kept an account at the. bank, but his only means of 
knowledge as to the handwriting consisted in his having as cashier paid 
cheques drawn in the name of II. T. R., whom he did not know and had 
never seen write. It was held that there was sufficient evidence of identity 
of the person who had accepted the bills with 11. T. R., the defendant in 
an action brought upon those bills (o). So where a witness proved that 
lie saw a person of the name of W. S. E. write a letter about five years ago, 
which letter was produced, and established a case against the defendant, 
W. S. E., for goods sold and delivered, if the identity of the writer and the 
defendant were shewn, but the witness had not seen the person since, and 
did not know whether he was the defendant ; it was held that there was 
sufficient evidence of the identity (p). Evidence that the defendant 
was present when the instrument was prepared (q), or that he had made 
acknowledgments respecting it (r), would be sufficient to connect him with 
the instrument. If an instrument describes a party on the face of it by 
name, place of abode, and trade, proof of the handwriting of the sub­
scribing witness is sufficient to shew that it was signed by a person truly 
described as being of that name and place ; but it must also be proved 
that the party against whom the document is to be used corresponds with

is reasonable, l>ecause, if not, he might so 
easily prove that he was not the person, 
and on account of the danger a party would 
incur if he served process on a wrong party 
intentionally. In a criminal case it seems 
that in general the mere fact that a person 
of the same name as the prisoner signed a 
document or the like would not be con­
sidered sufficient evidence of identity. 
See Logan r. Alder, 3 Tyrw. 537, where 
Holland, B., said, 1 Suppose a person to bo 
tried for forging the signature of W. R. A. 
of H. House to a bond, and that the 
subscribing witness said, •• 1 saw that bond 
signed at the inn I keep, but I never saw 
the party executing before or since,” could 
that prisoner's case be left to the jury ï ’ 
See Roden ». Hyde, siiprn, Pattcaon, J., 
and Denman, C.J. In R. ». Murtagh, ii 
Cox, 447 (Ir.), the prisoner was indicted 
for making a false declaration, and it was 
proved that the declaration was made by 
a woman describing herself as E. M., and 
that she affixed her mark to it, but tin- 
witnesses were unable to identify the 
prisoner as that woman, and a statement of 
the prisoner having been held inadmissible, 
she was acquitted, and it was not even 
suggested that there was any evidence t<> 
go to the jury. Pcnnefather, B., and

(q) Nelson ». Whittall. I II. & Aid. 111.
(r) Whileloek ». Musgmvv, I (V. & M. 511, 

Bayley, .1.

(it) R. r. Marsh, I Ik-n. 505: 19 L. .1. 
M. C. 12. This was an indictment against 
Marsh and Lord for attempting to obtain 
money from an insurance company by 
a false claim in writing for a loss of 
a horse, which was signed by Marsh 
and attested by Lord ; and Wight man, 
.1.. held that the document was admis­
sible on proof of the handwriting of 
the prisoners without calling Lord as a 
witness. The point was reserved, but the 
case went off on an objection to the indict­
ment, and this point was not noticed. It 
should bo noted that in this case the 
instrument was put in evidence as part of 
the fraud charged against both prisoners.

(o) Roden ». Ryde, 4 Q.B. 626. See 
( ircenshields ». Crawford, 9 M. & W. 314. 
For cases where identification was held 
insufficient, sec Whitelock ». Musgrove, 
I Cr. & M. 511 ; Jones ». Jones, 9 M. & 
u 70.

(p) Sewell ». F vans, 4 Q.B. 626. The 
grounds of the decision seem to have been 
that where no particular circumstance 
tends to raise a question as to the party 
being the same, even identity of name is 
something from which an inference may bo 
drawn. If the name were one of very 
frequent occurrence, there might not be 
much ground for drawing the conclusion ; 
but where a name is not so common, the 
inference would lie different. The sup­
position that the light man had been sued



CHAP. IIf-1 Private Documents. 2149
that description (x). Where in an action against J. R, as a petitioning 
creditor, proceedings in the bankruptcy which showed that the petitioning 
creditor was J. R were held sufficient prima facie evidence of identity (t). 
So where a genuine licence was proved under the seal of the Apothe­
caries’ Company, granting a right to practise and dispense medicines as an 
apothecary to a person of the same ( 'hristian and surname as the plaintiff, 
who had, as an apothecary, prescribed and dispensed medicines to his 
patients ; it was held that there was ample evidence to go to the jury 
of the identity of the plaintiff with the person named in the licence (m). 
So where in an action against a pilot for negligence in the management of a 
vessel, it was objected that no evidence had been given that the defendant 
was the pilot, whereon the plaintiff’s counsel called out Mr. Henderson, 
intending to call the defendant’s son as a witness to prove that fact, 
when a person answered him and said, ‘ 1 am the pilot ’ ; he was not sworn, 
but was proved to have been acting as pilot at the time of the accident ; 
it was held that there was some evidence of identity, as the name and 
calling resembled those of the defendant (v).

Handwriting. -In Doe d. Mudd v. Suckermore («•), Patteson, J., 
said, ‘ All evidence of handwriting, except where the witness sees the 
document written, is in its nature comparison. It is the belief which a 
witness entertains upon comparing the writing in question with an 
exemplar in his mind derived from some previous knowledge. That 
knowledge may have been acquired, either by seeing the party write, 
in which case it will be stronger or weaker, according to the number of 
times and the periods, and other circumstances under which the witness 
has seen the party write, but it will be sufficient knowledge to admit the 
evidence of the witness (however little weight may be attached to it in 
such cases), even if he has seen him write but once, and then merely 
signing his surname ; Garrels v. Alexander (x), Powell v. Ford (y), Lewis v. 
Sapio (z) ; or the knowledge may have been acquired by the witness having 
seen letters or other documents professing to be the handwriting of the 
party, and having afterwards communicated personally with the party 
upon the contents of those letters or documents, or having otherwise 
acted upon them by written answers, producing further correspondence, 
or acquiescence by the party in some matter to which they relate, or by 
the witness transacting with the party some business to which they relate, 
or by any other mode of communication, between the party and the 
witness which, in the ordinary course of the transactions of life, induces 
a reasonable presumption that the letters or documents were the hand­
writing of the party ; Lord Ferrers v. Shirley (a), Buffer’s ‘ Nisi Prius,’ 236, 
Carey v. Pitt (b), Thorpe v. Gisbume (c), Harrington v. Fry (d) ; evidence 
of the identity of the party being of course added aliunde, if the witness

(*) Ibid.
0) Hamber v. Rolrerta, 7 C. B. 801.
(«) Simpson v. Dismore. 0 M. & W. 

47, and see Russell v. Smyth, 9 M. & W. 
810. where the same Christian and surname, 
profession, residence, and age of a person 
named in a suit as those of the defendant 
were held sufficient evidence of identity of 
the party named in the suit with the 
defendant.

(e) Smith r. Henderson, 9 M. & W. 978. 
(u ) 5 A. A E. 730.
(z) 4 Esp. 37. Cf. Will man r. Worrall, 

8 ('. A 1». 380.
(y) 2 Stark. (N. P.) 104.
(;) M. à M. 39.
(a) Fitzg. 195.
(/>) Peake, Add. (Cas.) 130.
(f) 2C. A P. 21.
(d) By. A M. 90.
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lie not jMTHonallv acquainted with him. These are the only modes of 
acquiring a knowledge of handwriting, which have hitherto, as far as 1 
have been able to discover, in our law been considered sufficient to entitle 
a witness to speak as to his belief in a question of handwriting. In both 
the witness acquires his knowledge by his own observations upon facts 
doming under his own eye, and as to which he does not rely on the inform­
ation of others, and the knowledge is usually, and especially in the latter 
mode, acquired incidentally, and, if 1 may so say, unintentionally, without 
reference to any particular object, person, or document.’

If a witness state that he has only seen a party write once, but thinks 
the signature is his handwriting, it is evidence to go to the jury (e). On 
an information for a libel, in order to shew that certain letters were in the 
handwriting of the defendant, a witness who had never seen the defendant 
write, proved that he had seen a number of letters, which purported to 
have come from the defendant on the subject of a cause in which he was 
engaged on one side, and the witness on the other side, and that the witness 
had acted upon those letters in the course of the cause. Tenterden, C.J., 
held that the witness was competent to prove the defendant’s hand­
writing (/). But where an attorney for three defendants stated that 
he did not know the handwriting of one of the defendants, hut before 
undertaking to defend the action he had required a retainer signed by 
all three defendants, and had received a retainer purporting to be signed 
by all the defendants, upon which he had acted ; it was held that the 
attorney was not competent to prove the handwriting of the one defend­
ant ; for one of the other two defendants might have signed the retainer 
for him with his assent (<j).

By the Criminal Procedure Act, 1865 (28 & 29 Viet. c. 18), s. 8, 
‘ Comparison of a disputed writing with any writing proved to the 
satisfaction of the judge to be genuine shall be permitted to be made by 
witnesses ; and such writings, and the evidence of witnesses (/<) respecting 
the same may be submitted to the court and jury as evidence of the 
genuineness or otherwise of the writing in dispute ’ (i). This section, 
which applies to criminal as well as to civil proceeding, alters the former 
rule, that handwriting could not be proved by comparing the paper with 
any other papers acknowledged to be genuine (/).

This section allows documents proved to be genuine but not relevant

(r) <iarrels r. Alexander. 4 Hup. 37. 
Cf. Ixiwirt v. Sapio, M. & M. 391, Abbott, 
C.J. Stranger r. Searle, I Hup. 14. R. t\ 
Growth, 4 Co*. 168. R. a Berber, I <'. *
K. 434. A wit newt may prove the identity 
of a mark from having seen the |ierson make 
it on several occasions. George r. Surrey, 
M. A M. 510.

(/) R. v. Slaney, 0 C. A V. 213. 
lg) Drew v. Prior, 5 M. A Gr. 204.
(A) See R. r. Williams, 9 Cox, 448.
(«)fThis section is applied by s. 1, * to 

all courts’of judicature, as well criminal as 
all others, and to all jiersons having by 
law or by consent of parties authority to 
hear, receive, and examine evidence.' See 
Doe d. Mmbl r. Siiekerniore. 0 A. A E. 702.

2 Nev. A P. 10. R. v. Cator, 4 Esp. 107. 
Goodtitle v. Hraliam. 4 T. R. 497. Garner 
v. Longlands, 5 B. & Aid. 330. As to cross- 
examining a witness before this Act, as to 
other documents which were not in evidence 
in the case, see Young v. Homier, 2 M. iV 
Rob. 530; 1 C. A K. 51. G nth ta v. I very. 
11 A. A E. 322. Hughes r. Rogers, 8 M. & 
W. 123, Parke, B.

(j) It. v. Wilton, 1 F. A F. 391, Brim- 
well, B. R. v. Coleman, 0 Cox, 103. It. 
v. Shepherd, 1 Cox, 237, Erie, J. Griffith 
r. Williams, 1 Cr. A J. 47. Doe d. Perry r. 
Newton, 5 A. A E. 514: 1 Nev. A P.4. 
Solita v. Yarrow, 1 M. & Rob. 133. Eaton 
r. Jervis. 8 C. A P. 273. Bromage v. Rice. 
7 ('. A P. 548.
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to the issue to be put in for the purpose of comparison (k). The genuine­
ness of such documents must be decided by the judge (/). It seems 
that a person may write something in Court for the express purpose 
of comparison under this section. A document, however, written under 
such circumstances, cannot altogether be relied on as representing the 
writer’s ordinary handwriting (m).

A witness giving evidence under this section need not be a pro­
fessional expert, or a person whose skill in the comparison of handwriting 
has been gained in his profession or business. A solicitor who had 
paid some attention to the study of handwriting has been allowed to 
give evidence under the section (n).

If a person has been in the habit of spelling a word in an unusual 
manner, that is some evidence that a writing containing that word 
so spelled was written by that person, the value of such evidence depending 
on the degree of peculiarity in the mode of spelling and the number 
of occasions on which the person has used it ; and the proof of such 
habit is not confined to the evidence of a witness who is acquainted 
with it from having seen the person write or correspond with him, but 
one or more specimens written by him with that peculiar orthography 
will be admissible ; for the object is not to shew similarity of the form of 
the letters and mode of writing of a particular word or words, but to 
prove a particular mode of spelling a word, which may be evidenced by the 
person having orally spelt it in a different way, or written it in that 
way once or oftener in any sort of characters, the more frequently the 
greater the value of the evidence. Letters, therefore, written bv a 
plaintiff, in which the defendant’s name was improperly spelled Titeh- 
borne instead of Tichborne, were held to be admissible in evidence, in 
order to shew that a libel in which the name was spelt in the same 
erroneous manner was in fact written by the plaintiff (o).

As to the examination of skilled witnesses as to the genuineness of 
writings, see pout, p. 2261.

i n order to prove the contents of a telegram sent by the prisoner, the 
original message handed in at the post office should be produced and 
evidence given to shew that it was sent by him or by his authority, 
and the copy received through the office cannot be used until it is shewn 
that the original is destroyed (/>).

A copy of a parish register purporting to be signed by the curate 
eighty years ago may be received with no other proof of handwriting 
than the evidence of the present parish clerk, who speaks from his having 
seen the same handwriting attached to other entries in the register (7). 

Unstamped Documents. -By the Stamp Act, 1891 (54 & 55 Viet.
(h) Birch v. Ridgwsv, 1 F. & F. 270. 

Cresswell r. Jackson, 2 F. & F. 24.
(0 Cooper v. Dawson, 1 F. & F. 550. 

Bartlett v. Smith, 11 M. & W. 483.
(hi) See Uobbett r. Kilminster, 4 F. & F. 

400. Arbon v. Fussell, 3 F. & F. 152. R. 
r. Aldridge, 3 F. & F. 781. R. v. Williams, 
1 lx*w. 137. R. v. Taylor, « Cox, 58.

(*) R. r. Silverlock |I8»4|, 2 Q.B. 7011 : 
<>3 L .1, M. ('. 233. Ap|uuently a police 
constable will not bo allowed to give

evidence as an exjiert in handwriting. R. 
v. Wilbain, 0 Cox, 448. R. v. Harvey, 11 
Cox. 646, Blackburn, .1.

(o) Brookes v. Tichborne, 5 Ex. 020.
(p) R. v. Regan, Hi Cox, 204.
(<]) l)oe d. Jenkins v. Davies, 10 Q.B. 

314. As to proof of ancient writings, see 
eases eited, Doc d. Mudd v. Suckermore, 5 
A. & E. 718. .See also Taylor, Ev. (10th 
ed.) ss. 1873-1870. Fit/.waiter Peerage 
claim, I0CI. A F. 103: 8 E. R. 710.
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c. .'$0). h. 14 (4), * Save an aforesaid an instrument executed in any part 
of the United Kingdom, or relating wheresoever executed to any property 
situate or to any matter or thing done or to be done in the United Kingdom, 
shall not except in criminal proceedings be given in evidence or he 
available for any purpose whatever unless it is duly stamped in accordance 
with the law in force at the time when it was first executed.' This 
section replaces 17 & 18 Viet. c. 83, s. 27, which superseded prior 
Stamp Acts, under which want of a stamp excluded certain documents 
even in criminal proceedings (r).

Bankers’ Books. By the Bankers’ Books Evidence Act, 1879 (42 
Viet. c. 11), s. 3, * Subject to the provisions of this Act, a copy of any 
entry in a banker’s book shall in all legal proceedings be received as 
/mmâ facie evidence of such entry, and of the matters, transactions, and 
accounts therein recorded.’

By sect. 4, ‘ A copy of an entry in a banker’s book shall not be 
received in evidence under this Act, unless it be first proved that the book 
was at the time of the making of the entry one of the ordinary books 
of the bank, and that the entry was made in the usual and ordinary 
course of business, and that the book is in the custody or control of the 
bank. Such proof may be given by a partner or officer of the bank, 
and may be given orally or by an affidavit sworn before any commissioner 
or person authorized to take affidavits.’

By sect. 5, ‘ A copy of an entry in a banker’s book shall not be 
received in evidence under this Act, unless it be further proved that 
the copy has been examined with the original entry, and is correct. 
Such proof shall be given by some person who has examined the copy 
with the original entry, and may be given either orally or by an affidavit 
sworn before any commissioner or person authorized to take affidavits.’

By sect. 6, ‘ A banker or officer of a bank shall not in any legal pro­
ceeding, to which the bank is not a party, be compellable to produce 
any banker’s book, the contents of which can be proved under this 
Act, or to appear as a witness to prove the matters, transactions, and 
accounts therein recorded, unless by order of a judge made for special 
cause.’

By sect. 7, * On the application of any party to a legal proceeding, 
the court or judge may order that such party be at liberty to inspect 
and take copies of any entries in a banker’s book for any of the purposes 
of such proceedings. An order under this section may be made either 
with or without summoning the bank or any other party, and shall In- 
served on the bank three clear days before the same is to be obeyed, unless 
the court or judge otherwise directs.’

The effect of the definition of Court and legal proceeding, sect. 10, 
is that a magistrate sitting in Court may make an order for inspection of 
bankers’ books containing the account of a person accused of crime (s).

This section gives power to order inspection of entries in bankers'

(r) Nee Kayson t\ South London Tram- (») K. v. Kinghorn |I!HI8|, 2 K.B. 049. 
way* Co. [1893|, 2 Q.B. 304. Highmore, dissenting from the view of Cole- 
Stamp l«aws, |). 58. As to cases on former ridge, C.J., in R. v. Bradlaugh, 15 Vox, 
law, see Arc Id). Vr. 1*1. (22nd ed.) 354. 222 (n).
Taylor. Ev. (10th ed.) ». 42(1.
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books relating to banking accounts kept on behalf of a party to the 
action, although in the name of a person who is not a party (t).

By sect. 8, ‘ The costs of any application to a court or judge under 
or for the purposes of this Act, and the costs of anything done or to be 
done under an order of a court or judge, made under or for the purposes 
of this Act, shall be in the discretion of the court or judge, who may 
order the same or any part thereof to be paid to any party by the bank, 
when the same have been occasioned by any default or delay on the 
part of the bank. Any such order against a bank may be enforced as 
if the bank was a party to the proceedings.’

By sect. 9, ‘In this Act the expressions “ bank” and “ banker ” 
mean any person, persons, partnership, or company carrying on the 
business of bankers, and having duly made a return to the Commis­
sioners of Inland Revenue, and also any savings’ bank certified under 
the Acts relating to savings' banks, and also any Post-Office savings’ bank.’

By sect. 11 (2) of the Revenue Friendly Societies, and National Debt 
Act., 1882 (4f)&4(i Viet. c. 72), the expressions * bank’ and ‘ bankers’ are 
extended to include ‘ any company carrying on the business of bankers to 
which the Companies Acts, 1802 to 1880 are applicable, and having duly 
furnished to the registrar of joint stock companies a list and summary 
with the addition specified by this Act.’ The fact of any such bank 
having duly made a return to the Commissioners of Inland Revenue 
may be proved in any legal proceeding by production of a copy of its 
return verified by the affidavit of a partner or officer of the bank, or 
by the production of a copy of a newspaper purporting to contain a 
copy of such return published by the Commissioners of Inland Revenue. 
The fact that any such savings’ bank is certified under the Acts relating 
to savings’ banks may be proved by an office or examined copy of its 
certificate, the fact that any such bank is a Post-Office savings’ bank 
may be proved by a certificate purporting to be under the hand of H.M. 
Postmaster-General or one of the secretaries of the Post-Office.

Expressions in this Act relating to 1 bankers’ books ’ include ledgers, 
day books, cash books, account books, and all other books used in the 
ordinary business of the bank.

By sect. 10, ‘ In this Act the expression “ legal proceeding ” means 
any civil or criminal proceeding («) or inquiry in which evidence is or 
may be given, and includes an arbitration ; the expression “ the court ” 
means the court, judge, arbitrator, persons or person before whom a 
legal proceeding is held or taken ; the expression “ a judge ” means 
with respect to England a judge of the High Court of Justice. . . . The 
judge of a county court may, with respect to any action in such court, 
exercise the powers of a judge under this Act.’

By sect. 11, Sunday, Christmas Day, Good Friday, and any bank 
holiday shall be excluded from the computation of time under this Act.’

(/) Howard v. Beale, 211 Q.B.D. 1. See («) See K. »•. Kinghorn [UR)8J, 2 K.B. 
the Annual Practice, lUU'J, for decisions 949. ante, p. 21T>2. 
on this Act.

4 AVOL. II.
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CANADIAN NOTES.

OF WRITTEN EVIDENCE.

Sec. 1.—Public Documents.

(a) Official Documents.
Judicial Notice.

(1) Slmll be taken of Imperial Acts, of ordinances, etc. R.S.C.
(1906) eh. 14.'». see. 17.

Under this section it was held in a Quebec case that the Court 
should take judicial notice of the Ontario Companies Act in proof that 
the accused charged as a director of a trading company with fraudu­
lently publishing a false statement of its affairs, was in fact a director 
because he was the president of the company, and by the Ontario Com­
panies Act, under which the company was incorporated, the president 
must be chosen from the directors. R. v. Gillespie (1898), 1 Can. Cr. 
Cas. 551 (Que.).

(2) Shall be taken of all public Acts of Canada. R.S.C. (1906) 
ch. 145, sec. 18.
Documentary Evidence.

Copies of Acts, etc., by King’s printer shall be evidence. R.S.C. 
(1906) ch. 145, sec. 19.

Imperial proclamations, how admitted as evidence. R.S.C. (1906) 
ch. 145, sec. 20.

Proclamations, etc., of Governor-General, how admitted as evidence. 
R.S.C. (1906) ch. 145, sec. 21.

Proclamations, etc., of Lieutenant-Governor, how admitted as evi­
dence. R.S.C. (1906) ch. 145, sec. 22.

In the North-West Territories, how admitted as evidence. R.S.C. 
(1906) ch. 145, sec. 22.

No order, conviction or other proceeding made by any justice or 
stipendiary magistrate shall be quashed or set aside, and no defendant 
shall be discharged, by reason of any objection that evidence has not 
been given of a proclamation or order of the Governor in Council or of 
any rules, regulations, or by-laws made by the Governor in Council 
in pursuance of a statute of Canada or of the publication of such 
proclamation, order, rules, regulations or by-laws in the Canada 
Gazette. And such proclamation, order, rules, regulations and by-laws
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and the publication thereof shall be judicially noticed. Cr. Code sec. 
1128.

Official documents of municipal corporations, etc., how admitted as 
evidence. R.S.C. (1906) ch. 145. sec. 24.

A copy of by-laws of the Montreal Harbour Commissioners, certi­
fied as a true copy under the hand and seal of the secretary, is suffi­
cient, to the extent it covers ; but, semble, proof should also he made 
of approval by the Governor in Council and of publication in the 
Canada Gazette. Perrault v. Montreal Harbour Commissioners 
(1898), 4 Can. Cr. Cas. 501 (Que.).

Public account books, etc., and documents, how admitted as evi­
dence. R.S.C. (1906) ch. 145, sec. 25.

Entries in books of Government departments, how admitted as 
evidence. R.S.C. (1906) ch. 145, sec. 26.

Notarial Acts of Quebec province, how receivable in evidence. 
R.S.C. (1906) ch. 145, see. 27.

Order in writing of Secretary of State, how receivable. R.S.C. 
(1906) ch. 145, sec. 29.

Copies of official notices, etc., how receivable. R.S.C. (1906) ch. 
14.'). sec. 30.

Notice of production of official book or document. R.S.C. (1906) 
ch. 145, sec. 28.

The provisions of the section do not apply to the registers of acts 
of civil status in the Province of Quebec; certified extracts of which 
are admissible under the law of Quebec without previous notice to the 
accused. R. v. Long (1902), 5 Can. Cr. Cas. 493 (Que.), and Can. 
Evidence Act, sec. 35.

Proof of handwriting of person certifying copy of official docu­
ment not required. R.S.C. (1906) ch. 145, sec. 31.

(b) Judicial Documents, Records, etc.
(a) Evidence of Judicial Proceedings, Records, etc.—R.S.C. 

(1906) ch. 145, sec. 23.
Depositions Under Fugitive Offenders Act.—The Fugitive Of­

fenders Act, R.S.C. (1906), provides as follows :—
“Depositions, whether taken in the absence of the fugitive or other­

wise, and copies thereof, and official certificate of, or judicial docu­
ments stating facts, may, if duly authenticated, be received in evidence 
in proceedings under this Act.” Sec. 28.

“Warrants and depositions, and copies thereof, and official certi­
ficates of facts or judicial documents stating facts, shall he deemed 
duly authenticated for the purposes of this Act if they are authenti­
cated in manner provided for the time being by law, or if they pur­
port to he signed by or authenticated by the signature of a judge,
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magistrate or officer of the part of His Majesty’s dominions in which 
the same are issued, taken or made, and are authenticated either by 
the oath of some witness, or by being sealed with the official seal of a 
Secretary of State, or with the public seal of a British possession, or 
with the official seal of a Governor of a British possession, or of a 
Colonial Secretary, or of some Secretary or Minister administering a 
department of the Government of a British possession.

“ (2) All Courts and magistrates shall take judicial notice of every 
such seal, and shall admit in evidence without further proof of the 
documents authenticated by it.” Sec. 29.

(b) Criminal Proceedings.—Proof of Matters of Record.
Certificate of former trial upon trial of indictment for perjury. 

Code see. 979.
Proof of Matters of Record.—On a charge of perjury committed 

at the trial of an indictment, such trial and the indictment, verdict, 
and judgment therein must be proved as matters of record. Such 
proof may he given either by the production of the original record 
or of an exemplification thereof, or by a certificate under Code sec. 
979 of the substance and effect of the indictment and trial. R. v. 
Drummond, 10 Can. Cr. Cas. 340 (Ont.).

The viva voce testimony of the clerk of assize and of the official 
stenographer with the production of the official book of entry in which 
the clerk recorded his memoranda of the proceedings and of the steno­
grapher’s notes of the evidence, are insufficient as legal proof of the 
fact of the former trial. Where a conviction has been made without 
the legal proof required by law of an essential part of the crime, such 
defect is a ‘‘substantial wrong or miscarriage at the trial,” and the 
conviction must be set aside. R. v. Drummond, 10 Can. Cr. Cas. 340, 
10 O.L.R. 456.

Upon a charge of perjury in respect of evidence taken by a magis­
trate on requiring sureties to keep the peace under sec. 748(2) the 
false statement may be proved by oral testimony, although not re­
corded in the minutes of evidence then made by the magistrate. R. v. 
Doyle (1906), 12 Can. Cr. Cas. 69.

Proof of Previous Conviction.—See R.S.C. (1906) ch. 145, see. 12.
Proof of Previous Conviction.—The date of the information upon 

which a summary conviction is based may properly be included in the 
conviction itself, although it is no longer essential for the purpose of 
upholding the conviction.

If the certificate or exemplification be that of a Court having a seal 
it must be certified under such seal ; if the proceedings to be certified be 
before a justice of the peace or coroner, the proceeding may be certified 
under the hand or seal of such justice or coroner ; and, if any such 
Court, justice or coroner has no seal, or so certifies, then a copy pur-
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porting to be certified under the signature of a Judge or presiding 
magistrate of such Court or of such justice or coroner is admissible 
without any proof of the authenticity of such signature or other proof 
whatsoever. Canada Evidence Act, R.S.C. eh. 145, sec. 23.

The question whether the defendant had been previously convicted 
or not is within the jurisdiction of the magistrate on a charge for a 
second offence in a summary conviction matter, and his finding thereon 
on competent evidence is conclusive. R. v. Brown, 16 Ont. R. 41.

It is said that where no particular circumstance tends to raise a 
question as to the party being the same, identity of name is in civil 
cases something from which an inference of identity may be drawn in 
proof of a signature to a document, but that, in a criminal case, the 
mere fact that a person of the same name as the prisoner signed a 
document, or the like, would not be considered sufficient. Russell on 
Crimes, 6th ed. (1896), vol. 3 (n). Section 982 expressly refers to 
“proof of identity of the person,” but it has been held that where the 
name and description is the same, a presumption of identity arises, 
which throws the onus on the accused to disprove the same. Ex parte 
Dugan, 32 N.B.R. 98; R. v. Clarke, 15 O.R. 49; R. v. Batson, 12 Can. 
Cr. Cas. 62. But qutere whether such construction gives full force 
to the words of the section.

A defendant in a criminal case tendering himself as a witness on 
his own behalf is subject on cross-examination to be questioned as to 
whether he has been convicted of any offence, and upon being so ques­
tioned, if he either denies the fact or refuses to answer, the opposite 
party may prove such conviction ; and a certificate under Code sec. 
982 will upon proof of the identity of the witness as such convict, be 
sufficient evidence of his conviction, without proof of the signature or 
the official character of the person appearing to have signed the certifi­
cate. Can. Evid. Act, sec. 12; Phipson on Evidence, 2nd ed., 164.

Where the depositions and record of proceedings before the magis­
trate for a second offence under the Ontario Liquor License Act did 
not disclose any evidence or submission of a prior conviction, leave was 
refused on habeas corpus to supplement the proof by affidavits shewing 
that such evidence was in fact given or admission made. R. v. Farrell 
(1907), 12 Can. Cr. Cas. 524, 15 O.L.R. 100.

The omission of the magistrate to ask the accused on a charge of a 
second or subsequent offence, whether he had been previously con­
victed does not deprive him of jurisdiction to receive proof of the prior 
conviction. R. v. Wallace, 4 Ont. R. 127, per Armour, J. ; R. v. Brown, 
16 Ont. R. 41.

It has been held that the magistrate cannot act on his own personal 
knowledge of identity. R. v. Herrell (No. 1), 1 Can. Cr. Cas. 510.

An accused person examined as a witness on his own behalf may



CHAP. 111.] Of Private Documenth. 2154c

be cross-examined as to whether he has been previously convicted of 
an indictable offence, whether or not the charge upon which he is being 
tried sets out the fact of a previous conviction, and although no evi­
dence of good character has been adduced for the defence. R. v. 
D’Aoust (1902), 5 Can. Cr. Cas. 407 (Ont.).

(c) Foreign Judicial Proceedings.
Proof of in Evidence.—See R.S.C. (1906) ch. 145, sec. 23.

(d) Public Boohs and Registers.
Proof of public books, documents, and registers. R.S.C. (1906) 

ch. 145, sec. 25.
Proof of entries in books of Government department. R.S.C. 

(1906) ch. 145, sec. 26.
Notice of production of book, etc. R.S.C. (1906) sec. 28.

Sec. 2.—Private Documents.
Execution.—See R.S.C. (1906) ch. 145, sec. 32.
Impounding of Forged Document Admitted in Evidence.—See 

R.S.C. (1906) ch. 145, sec. 33.
Comparison of Disputed Handwriting with Genuine.—See R.S.C. 

(1906) ch. 145, sec. 8.
A jury may properly make a comparison of disputed handwriting 

although no witness has been called to prove the handwriting to be 
the same in both, and may draw their own conclusions as to its authen­
ticity, if an admittedly genuine handwriting and the disputed hand­
writing are both in evidence for some purpose in the case. R. v. 
Dixon (No. 2) (1897), 3 Can. Cr. Cas. 220 (N.S.).

An accused person does not, by offering himself as a witness on his 
own behalf become bound to write in the witness-box at the direction 
of the Judge a specimen of his handwriting for comparison with a 
document in evidence. Where the accused had furnished a specimen 
of his handwriting by direction of the Court at a previous trial, but 
under protest from his counsel, the specimen so obtained should be 
excluded on the subsequent trial. R. v. Grenier, 10 Can. Cr. Cas. 33.

Inspection of Documents.—Right of accused to inspect documents. 
See Code sec. 894.
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CHAPTER THE FOURTH.

OF CONFESSIONS, ADMISSIONS AND DEPOSITIONS.

Sect. I.—Of Confessions and Admissions.

J UDfCIAL confessions, i.e. pleas of guilty on arraignment if made freely (a) 
by a person in a fit state to plead are conclusive as to guilt in fact of the 
offence charged (6) : but arc not conclusive that the indictment charges 
an offence against the law (r). As to confessions or admissions before a 
magistrate at the preliminary inquiry, vide post, pp. 2214. 2217.

Extrajudicial Confessions. A free and voluntary confession of guilt 
made by a person accused of crime, in the course of conversation with 
persons other than a judge or magistrate seised of the charge against 
liim is admissible in evidence against him, because it is presumed that no
man would make such a confession 
were not true (re).

(«) Arclib. Cr. 1*1. (23rd ed.) 330. See 
Taylor. Ev. (10th ed.) s. 872 ; Phi|»son, 
Ev. (4th ed.) 242.

(/>) An appeal against a conviction after 
a pica of guilty on the ground that the 
appellant's plea was not in law sufficient to 
warrant conviction has been summarily 
dismissed as frivolous. It. v. Oliver, I Cr. 
App. It. 4f>. But in It. v. Verney, 2 Cr. 
App. It. 107. a man who hail pleaded guilty 
at the trial was allowed to prove on 
appeal that the plea was false in fact.

(r) It. i’. Brown, 24 Q. B. I). 357
(rr) (îilb. Ev. 123. It. v. latmbc, 2 

Leach (4th ed.) f>52. And sou H. v. 
Thompson [1803], 2 Q.B. 12. 15. Black­
stone and Foster, JJ., entertained a 
different opinion. (See Fost. 243.) The 
former says (4 III. Com. 357), in 
speaking of confessions made to persons 
not in authority as magistrates : 1 Even in 
cases of felony at common law, they are the 
weakest and most suspicious of all testi­
mony, very liable to be obtained by artifice, 
false hopes, promises of favour, or menaces, 
seldom remembered accurately, or reported 
with precision, and incapable in their nature 
of being disproved by other negative evi­
dence.' A distinction may be properly 
made in the weight to be attached to con­
fessions. If a confession Ik* reduced into 
writing, either by the prisoner, or by some 
one else, and read over to him. and it 
be clearly shewn that the confession was 
the spontaneous and voluntary act of the 
prisoner, such a confession would be en-

against himself if the facts c<

titled to great consideration. But if a con­
fession were proved by a witness, and 
rested upon his capability of understanding 
what was said by the prisoner, his com­
petency to remember the very words used, 
and his fidelity and accuracy in relating 
them to the jury, it ought to be received 
with very great caution. ' For besides 
the danger of mistake, from the misappre­
hension of witnesses, the misuse of words, 
the failure of the (tarty to express his own 
meaning, and the infirmity of memory, it 
should be recollected that the mind of 
the prisoner himself is oppressed by the 
calamity of his situation, and that he is 
often influenced by motives of ho|te or fear 
to make an untrue confession. The zeal, 
too, which so generally prevails to detect 
offenders, especially in cases of aggravated 
guilt, and the strong disposition in the per­
sons engaged in pursuit of evidence to 
rely on slight grounds of suspicion, which 
are exaggerated into sufficient proof, to­
gether with the character of |>eraona neces­
sarily called as witnesses in eases of secret 
and atrocious crime, all tend to impair the 
value of this kind of evidence, and some­
times lead to its rejection where in civil 
actions it would have been received.’ 
Taylor. Ev. ( IOth ed.) s. 872. The weighty 
observation of Foster, .1., is also to be kept 
in mind, that 1 this evidence is not, in the 
ordinary course of things, to be disproved 
by that sort of negative evidence by which 
the proof of plain facts may be and often is 
confronted.’ Fust. 243. Parke, B., said 

4 a 2
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An extrajudicial confession, if duly made and satisfactorily proved, 
is sufficient alone to warrant a conviction, without any corroboration 
aliunde (d) in the case of most crimes : but such a confession is not as 
a rule accepted by itself in eases of murder (r), or bigamy, or offences 
involving title to property, all which may involve mixed questions of law 
and fact (/).

A confession is not conclusive evidence against a prisoner, and when 
it involves matter of law as well as matter of fact, is to be received with 
more than usual caution. Thus on an indictment for sett ing fire to a ship 
with intent to defraud (1. and E. being part-owners of the ship, a declara­
tion of the prisoner that G. and E. were part-owners was rwcived in 
evidence ; but it was objected that the bill of sale, under which G. and 
K. claimed, was invalid in law ; and it was held that, if by reason of the 
invalidity of the document evidencing the transfer of their shares, their 
legal title to them could not be established, the declaration of the prisoner 
could not be relied upon for that purpose (;/). Where, on an indictment 
for bigamy, the prisoner had confessed the first marriage, but it appeared 
that the marriage was void for want of the consent of the guardian of 
the woman, the prisoner was acquitted (A). And admissions of a former 
valid marriage is regarded as some, but not as sufficient evidence to 
convict of bigamy (»).

that 1 too great weight ought not to lie 
attached to evidence of what a party has 
lireii supposed to have said ; as it very 
frequently happons, not only that the 
witness has misunderstood what the party 
has said, hut that by unintentionally 
altering a few of the expressions really used, 
he gives an effect to the statement com­
pletely at variance with what the ]tarty 
really did say.' Earle ». Pickcn, 5 C. & 
1*. ft42, note. R. ». Simons, 0 C. & l\ f»4U.

(d) R. ». Wheeling, 1 Leach, 311 n. R.
». Eld ridge, R. \ R. 440. R. ». Kalkner, 
ibid. 4SI. R. ». White, It. & It. ftOH. R. ». 
Tipiiet, It. &• R. ftOO. It. ». Burton, Dear*. 
282. It. ». Tuffs, ft 0. & 1*. 107. R. ».
1 nkles, lr. Rep. 8 C. L ftO. K. ». Sullivan, 
10 Cox, 347. It. ». Kersey, 1 Cr. App. 
It. 200. In It. ». Edgar, Monmouth 
Spr. Ass. 18:11 (MSS. C. S. (i.). the prisoner 
was indicted for obtaining money of a 
friendly society by false pretences; the 
rides of the society hail not been enrolled, 
but the prisoner, who was a member of the 
society, had aetisl under them, and it was 
contended that lie hod t hereby ail mit ted 
their validity, and the position in the text 
was cited as a stronger decision ; on which 
Patteson, .1.. said : ‘ Could a man be ron- 
victed of murder on his confession alone, 
without any proof of the person 1 icing 
killed ? I doubt whether he could.’ In It.
». Sutcliffe, 4 Cox, 270. where a robbery 
hail been committed on a moonlight night.
(Yes*well, J., left the case to the jury on 
confessions of the prisoner, though the 
prosecutor swore the prisoner was not one 
of the men who robbed him. The remark

on this ease is that the prosecutor miyht be 
in error; the prisoner must know whether 
he was guilty or not. In Ireland on the 
authority of these eases it has been held 
that a confession although extrajudicial is 
sufficient without independent proof of the 
crime to sustain a conviction R. ». Sullivan 
1(1 Vox, 347. It seems doubtful whether 
in England, tiff* mere confession, if extra­
judicial, by a prisoner would lie sufficient 
in itself to warrant a conviction. See 
Taylor, Kv. (10th ed.) s. Kti8. Roseoe, Cr. 
Kv. (13th ed.) 3ft, 3ff. 2 Hawk. c. 4ff, 
s. 30. But see R. ». Kersey, ubi sup. 
In the Vnited States the prisoner's confes­
sion when the corpus delicti is not other­
wise proved, has lieen held insufficient to 
warrant conviction. (Jreenleaf. Kv. 2ft 1. 
(tuild's case, ft Halst. 103, 18ft. 1 sing a 
ease. 1 Hayw. ft24 (4ftft).

(») In R. ». Wariekshnll, 1 Leach. 203. 
note (ti), reference is made to the ease of 
three men tried and convicted for the 
murder of H. at Vam|idcn in (lloucester- 
shire. One of them, under the promise of 
jiardon, confesstd himself guilty of the fact. 
The confession, therefore, was not given in 
evidence against him, and a few years 
afterwards it ap|ieared in evidence that II.

( f ) See Phipson. Kv. (4th ed.) 212.
(./) R. ». Pliilp, 1 Mood. 203.
(h) Anon. 3 Stark. Kv. 894, note (m), Le 

Blanc, .1.
(i) R. ». Flaherty, 2 V. & K. 782. R. r. 

Savage. 13 Cox, 178. R. ». Lindsay, 00 
.1. P. ftOft. R. ». Johnson, 103 L. T. 109 
(C. C. R. lr.).
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(a) Confessions must be Free and Voluntary.

A confession, to be admissible, must be free and voluntary : that 
is, must not be extracted by any sort of threat or violence, nor obtained 
by any direct or <1 promise, however slight, nor by the exertion 
of any improper influence (/) by persons in authority, because under 
such circumstances the party may have been influenced to sav what is 
not true (/•).

The object of the rule relating to the exclusion of confessions is to 
exclude all confessions which may have been procured by the prisoner 
being led to suppose that it will he better for him to admit himself to be 
guilty of an offence which he really never committed (/). In determining, 
therefore, whether a confession be admissible or not, * the only proper 
question is, whether the inducement held out to the prisoner was cal­
culated to make his confession an untrue one’(m).

The general principle on which the decisions on this subject seem 
to have proceeded seems to be that if, under the circumstances, there is 
reasonable ground for presuming that the disclosure was made under the 
influence of any promise or threat of a temporal nature by a person in 
authority, the evidence ought not to be received : for the law cannot 
measure the force of the influence used, or decide upon its effect upon 
the mind of the prisoner, and therefore excludes the declaration if any 
degree of influence has been exerted. It is a question for the Court, and 
not for the jury, to decide whether, under the particular circumstances of 
the case, the confession is admissible (n) ; and if there is reason to think 
t hat the confession was induced by the pressure of questions by one in 
authority or in order to escape from his custody it should be rejected (o).

There is a simple test by which the admissibility of a confession 
may be decided. Is it proved affirmatively by the prosecution that the 
confession was free and voluntary ? that is, was it preceded by any

(/) Tliis statement, attributed to Sir E. V. 
William*, is quoted and approved in It. v. 
Pennell, 7 Q.B.D. 147, 160, and again in 
It. i'. Thompson 11803], 2 Q. It. 12, 17. It 
is a mistaken notion that evidence of con­
fessions obtained by promises or threats 
is to bo rejected from regard to public 
faith, or on a presumption of law that they 
are false by reason of the circumstances 
under which they were made. See It. v. 
Italdry, 2 Den. 430. I'ollock, C.B. Con­
fessions are received in evidence, or 
rejected as inadmissible, upon a considera­
tion whether they are or are not entitled to 
credit. A free and voluntary confession is 
deserving the highest credit, because it is 
presumed to How from the strongest sense 
of guilt ; and therefore it is admitted as 
proof of the crime to which it refers ; but 
a confession forced from the mind by the 
flattery of hope, or the torture of fear, 
comes in so <|uestionable a shape, when it is 
to be considered as the evidence of guilt, 
that no credit ought to be given to it : and 
therefore it is rejected. It. v. Warickshall, 
I Leach, 2(13. Eyre and Nares, BB. And

see Taylor, Ev. (10th ed.) s. 872. It. v. 
James. ('. C. A. 30 July, 1000.

(Ic) It. v. Scott, 1). & It. 47 ; 25 L J. 
M. ('. 128. Campbell. C.J.

(/) It. v. Court, 7 C. & 1\ 480, Littledale, 
J. In It. v. Italdry, 2 Den. 430, Camp­
bell, C. J., said : * The reason is, not that the 
law supposes that the statement will be 
false, but that the prisoner has made the 
confession under a bias, and that, therefore, 
it would be better not to submit it to the 
jury.’ But see Lord Campbell's dictum, 
H. v. Scott, nupra.

(in) R. i\ Thomas, 7 C. & l‘. 345, Cole-

(n) It. v. Nute, pout. p. 2180. In It. v 
Garner, 1 Dim. 320, Erie, .1., said: ‘In 
every case it is for the judge to decide 
whether the words were used in such a 
manner, and under such circumstances, as 
to induce the prisoner to make a confession 
of guilt, whether such confession were true
"(o) R. v. Knight. 20 Cox. 711 : «0.1. V 
100, Channel I, J.

56
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inducement to make n statement livid out by a [lerson in authority ? 
If so. and tliv iiiducvnivut lias not clearly been rvmovvtl hvforv the stali­
ment was made, evidence of that statement is inadmissible (/>). The 
burden of prt*of lii*s upon the prosecution (7) and for this reason it is 
unusual if not improper to open to the jury the details of any alleged 
confession.

(b) Versons whose Inducements will exclude Confessions.

An inducement to confess does not render the confession inadmissible 
unless it was held out bv a person in authority or bv a person acting in the 
presence of and without the dissent of a person in authority (r). All 
who are engaged in the arrest, detention, prosecution, or examination 
of a prisoner are considered as persona of such authority that their 
inducements will exclude any confession thereby obtained. Thus an in­
ducement held out by the prosecutor (*), the prosecutor’s wife (t), or his 
attorney (u), or by a constable or other officer (»’), or by some person 
assisting a constable (w). or assisting the prosecutor (x), in the appre­
hension or detention of the prisoner, or by a coroner (y) or a magistrate 
acting in the case(:),or other magistrate (a) or magistrate’s clerk (/>), or 
by a gaoler (c), or by a person having authority over the prisoner, as 
the master or mistress of a servant in the case of an offence against the 
person or property of either (</), or by a person in the presence of one in 
authority with his assent, whether direct or implied (c), will be sufficient 
to exclude a confession made in consequence of such inducement.

The prisoner, when taken into custody, was told by a person who 
had accompanied the prosecutor in pursuit of the prisoner that it would 
be better for him to confess ; but it was urged that as he was a person 
who had no authority to interfere, the confession was admissible. Little- 
dale, .)., rejected the confession, saying : * That applies to mere strangers ; 
here the person went with the prosecutor, and was acting with his 
authority and sanction ’ (/).

Where a felony was committed on board a ship by the prisoner, 
(one of the crew), against another of the crew, and the master of 
the ship threatened to apprehend the prisoner, it was held that 
this threat excluded a confession ; for the offence being a felony,

ip) R. v. Thompson | I8»3|. 2 Q.It. 12. 
Cave. .1. It. r. MeVraw. 12 Camilla Cr. Can. 
263.

(q) R. »•. Thompson, ubi sup., anil eases 
there citai. Cf. R. e. Rose. I»7 L. .1. i.) II.
28». 18 Cox, 717.

(r) I'hipson. Ev. (4th ctl.) 243. R. ft 
Pountney, 7 C. & 1*. 302.

(X) R. e. Jenkins, R. & R. 492. R. r. 
Thompson. 1 Leach, 2»I. R. v. Cass,
Ibid.

(0 R. r. Upchurch, I Mood. 466.
(u) R. r. Croydon, 2 Cox, «7. an attorney 

endeavouring to discover some burglars 
for the purpose of prosecution. /*>*/. p. 2168.

(r) R. r. (iillis. II Cox, H». R. r. 
Shepherd, 7 C. & I*. 67», hut not his wife. 
R. i Hardwick, 1 Chill. Ev. (7th ed.) 3 ; I

C. & I’. »8 (a). /*W, p. 2182.
(ar) I I’hill. Ev. 407.
(t) R. r. Stacey, MSS. C. S. (1. infra, 

note (/).
(»/) R. e. Walt ho, June 17, HHIfi. Citeil 

in Chipson. Kv. (4th ed.) 243.
(:| R. ft ( Iillis. I I Co\. 09.
(«) R. r. Clewes, 4 C. & P. 221.
(/») R. Drew. 8 C. & P. 140.
(c) R. v. (iilham. 1 MoinI. 138, pwf. 

p. 2176.
(</) R. v. Upchurch, supra. R. v. Taylor. 

8 C. & P. 733. R. ». Moore. 2 Den. 622. 
R. e. Warringhani. 2 Den. 447 n.

(e) R. e. Taylor, supra. R. v. Pountney, 
7 C. & P. 302. ' R. r. earner. I Den. 32».

(/) R. ft Stacey, Monmouth Spr. Ass. 
1830. MSS. C. S. (I.
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and a M<my having boon actually committed, the master had 
power to apprehend the prisoner on reasonable suspicion that he was 
guilty (-/).

Where a constable, who had a prisoner in custody on a charge of 
murder, placed her in the custody of a woman whilst he went to the 
inquest, to prevent her going away, and the woman held out an induce­
ment tôlier, it was held that a statement made in consequence was not 
admissible, as it was made after an inducement held out by a person 
who had her in custody (//).

‘ It has been argued, that a confession made upon the promises or 
threats of a person erroneously believed by the prisoner to possess 
authority, the person assuming to act in the capacity of an otticer or 
magistrate, ought upon the same principle (on which confessions to 
persons having authority are rejected) to be excluded. The principle
itself would seem to include such a 
to have received any il considc

(7) Anon., as stated by Parke, B., in R. 
r. Moore, 2 l)eii. 522 : 21 L .1. M. <\ IÎM». 
This seems to be the same ease as R. v. 
Partait, 4 0. & I*. f>70, except that the 
threat there was by the captain. The 
ease as stated by Parke, B., full}’ supports 
note (i), infra. ('. S. G.

(A) R. r. Knock, 5 C. & P. 539, Parke, 
.1., after consulting Taunton, J. See 
R. r. Windsor, 4 F. & F. 300. Roscoe, 
Cr. Ev. (13th ed.) 30. But in R. v. Sleeman, 
Dears. 249, the last ground of decision is 
the other way. Vf. R. r. Vernon, 12 Vox, 
153. Taylor, Ev. (lOth ed.) s. 873.

(») (Ireenleaf, Ev. 258. As the question 
turns upon the effect produced upon the 
mind of the prisoner, and as that effect 
must be the same, whether the party be an 
officer or not, provided the prisoner believed 
him to be so, it should seem that a confes­
sion under such circumstances ought not to 
lie admitted. See R. r. Frewin, 0 Vox, 
530. In considering these questions it 
should be remembered that every person 
has authority where a felony has been com­
mitted to arrest the party who committed 
it ; in this respect, therefore, a private 
individual and a constable stand upon 
the same footing, and this may be 
well deserving of consideration in cases 
where the inducement is held out in 
the absence of the prosecutor or an 
officer. If a private person after a felony 
had been committed were to tell a 
pei-son not in custody that he susjiected him 
nf the felony, and that if he would confess 
lie would let him go, but that if he would not 
lie would apprehend him, it might, it is 
conceived, be well contended that a con­
fession obtained thereby would In- inad­
missible, on the ground that the party bail 
authority to apprehend, and was in effect 
a constable pro hoc vice. After the recent 
eases, an inducement by a private person, 
it should seem, can only be considered as

case ; but the point is not known 
ration ’ (*).

inoperative when it is given in the presence 
of a person in authority, such jierson 
expressing his dissent to it or cautioning 
the prisoner against trusting to it, or where 
it is given to a prisoner in custody, no one 
having authority being present, as if a 
private person were to advise a prisoner 
in gaol through the grating to confess, 
or send a letter to him to the same effect.
‘ The difficulty experienced in this matter ' 
((ireenleaf, Ev. 259) * seems to have arisen 
from the endeavour to detine and settle, 
a* a rule of luu\ the facts and circumstances 
which shall be deemed in nil canes to have 
influenced the mind of the prisoner in 
making the confession. In regard to 
persons in authority there is not much room 
to doubt. Public policy, also, requires 
the exclusion of confessions obtained by 
means of inducements held out by such 
persons. Yet even here the age, experi­
ence, intelligence, and constitution, both 
physical and mental, of prisoners are so 
various, and the power of performance so 
different in the different persons promising, 
and under different circumstances of the 
prosecution, that the rule will necessarily 
sometimes fail of meeting the truth of the 
ease. But as it is thought to succeed in a 
large majority of eases, it is wisely 
adopted, as a rule of law applicable to them 
all. Promises and threats by private 
persons, however, not being found so uni­
form in their operation, perhaps may, with 
more propriety, be treated as mixed ques­
tions of law and fact ; the principle of law 
that the confession must be voluntary 
being strictly adhered to, and the question 
whether the promises or threats of the 
private individuals who employed them 
were sufficient to overcome the mind of 
the prisoner, being left in the discretion of 
the judge under the circumstances of the 
ease.' V. S. (!. See Taylor, Ev. (10th ed.) 
s. 871.

5
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An ement. held out. in the presence ami without, the dissent of a 
person in authority is treatetl as if held out by him.

Upon an indictment for housebreaking, it appeared that the prisoner 
resided with her husband, and that a constable went to their house, 
and charged her with breaking into the prosecutor's house, which she 
denied; but her husband coining in shortly afterwards, he told her if she 
knew ¥ J, about, it to tell the truth. The constable, though present, 
made no observation, except that he must take her to the station house, 
and desired her to go upstairs and put her things on. While she was up­
stairs she desired the constable to call her husband, and then made a 
statement as to certain articles of dress, which she produced, as having 
been purchased with the money which had been stolen. It was objected 
that what the prisoner said was inadmissible, as it was obtained by an 

*nt held out by her husband in the presence of the constable ; 
and as the proceeds of the rty were found in the husband’s
house, he was prima fuie liable to account for it, and that a statement 
made by the wife in the presence of and under the coercion of the husband, 
by which she accused herself and exculpated him, was clearly caused by 
undue influence on her mind. Pollock, C.B., said: ‘The fact of the 
constable being present and not dissenting from what was said places 
the expressions used by the husband on the same footing as if they 
had been used by the constable ; and 1 think that, as the constable was a 
person in authority, such an inducement ought to be sufficient to exclude 
the admission. Besides, I think there is a great deal of weight in what is 
urged as to the effect of the prisoner’s statement being to exculpate her 
husband, and that 1 ought to be careful not to admit anything which 
may have been said in consequence of his coercion (/).

Where two prisoners charged with murder were being conveyed 
in a cart, and the constable was in the cart with them, and could hear 
all that passed, and one prisoner said to the other, * You had better 
speak the truth,’ and the constable made no remark; Wightman, ,1., 
after consulting Parke, B., held that a statement then made was in­
admissible, as the inducement appeared to have the sanction of the 
constable who was present, and apparently assented to it (k).

Where the prisoner, a girl of fifteen, while in the custody of a police­
man, said to her mistress, ‘ If you will forgive me l will tell you the truth,’ 
to which the mistress replied, ‘ Ann, did you do it ? ’ and the prisoner 
thereupon, in the presence of the constable, made a statement, Watkin 
Williams, J., held this to be inadmissible in evidence (/).

Where on an indictment for committing an unnatural crime with a 
mare, the prisoner was found by the owner of the mare in a stable with 
the mare, and his trousers undone, and the mare bleeding and straining ; 
and a man shortly afterwards, at a house whither the prisoner had gone, 
said to the prisoner, * 1 wish to know what business you had in the 
stable.’ He said, * You know.’ The man said, ‘ I don’t know, and 
have come on purpose to know, and will know before I leave, and if 
you don’t tell me 1 will give you in charge to the police till you do tell

0) R. r. Laugher, 2 (\ & K. 225 ; cf. R. 
r. Pountncy, 7 C. & 1‘. 302.

(*) R. v. Milieu, 3 Cox. 507.
(/) R. t>. Manatiekl, 14 Cox, 039.

330^93
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me.’ The prisoner said again, ‘ You know.’ The man said, ‘ Ï don’t 
know, but, according to what 1 could see of the mare, it is the best of 
my belief that you had connection with her.’ He said, * I had ; for 
(iod’s sake, say nothing about it.’ The owner of the mare was close 
by at the time this conversation took place. It was held that the con­
fession ought not to have been received. There was a threat used ; 
and though there was no statement of the charge when the threat 
was made, yet before the confession the prisoner was told, in the presence 
of the owner of the mare, that the charge was for having connection 
with the mare, which was just the same as if the threat had been made 
by the owner himself, and he, being the owner of the mare, was a person 
in such authority that a threat by him would exclude a subsequent 
confession (m).

Upon an indictment for setting fire to the house of R. L., it appeared 
that on the morning of the fire the prisoner, who was the servant of the 
prosecutor, was sent for into the parlour in which Mrs. L. and Mr. W. 
were ; and that Mr. VV., who was not a constable, or in any office or 
authority, said to the prisoner, ‘ You had better tell how you did it ’ ; 
and that thereupon she made, an answer. Patteson, J., said, ‘ It is the 
opinion of the judges that evidence of any confession is receivable, 
unless there bas been some inducement held out by some person in 
authority ; and in this case I should have received the evidence of 
the statement made to Mr. VV. if the inducement had been held out 
by him alone. Hut here the inducement does not rest with him alone, 
because Mrs. L., who was the wife of the prosecutor and also the mistress 
of the prisoner, was present with Mr. W., and must, as she expressed no 
dissent, be taken to have sanctioned the inducement. I think, therefore, 
that the inducement must be taken as if it had been held out by Mrs. L., 
who was a person in authority over the prisoner, and that therefore the 
evidence is inadmissible ’ (n).

On an indictment for a misdemeanor in attempting to set fire to 
her master’s house, it appeared that the prisoner, a girl aged thirteen, 
was a domestic servant to the prosecutor, whose wife lived with him, 
and took a share in the management of the house. After the attempt 
to set fire to the house was discovered, the prisoner’s mistress, in the 
absence of the prosecutor, said to her, ‘ Mary, my girl, if you are guilty, 
do confess ; it will perhaps save your neck ; you will have to go to prison ; 
if H. (another person suspected, and whom the prisoner had charged) 
is found clear, the guilt will fall on you.’ She made no answer. The 
mistress then said, ‘ Pray tell me if you did it.’ The prisoner then 
confessed. It was contended on the part of the prosecution that the 
wife had no authority, real or apparent, over the prisoner, so as to hold 
out any hope which could influence the prisoner to make a false statement, 
in order that her life might be spared, and therefore that the confession 
was admissible. On a case reserved it was held the confession ought not 
to have been received (o).

Upon an indictment for stealing the goods of two partners, the wife
(m) H. v. Luckhuret, Dear*. 24/» ; 23 (o) R. If. UpcIiuruU, 1 Mood. See

I. J. M. C. 18. R. , . Hamer, I Den. 329, ,«»< p. 2212.
(") R. e. Taylor, 8 C. ft P. 733.
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of om* of the partners said, ‘ I told the prisoner it would be better for him 
if lie would tell how we had been robbed, and put us on our guard. 
I occasionally take the management of the shop. I manage the shop 
in my brother's and husband’s absence.’ For the prosecution it was urged 
that an inducement by the prosecutor’s wife rendered a confession 
inadmissible only when it was held out in the presence of her husband, 
and that an inducement by the wife of a constable would not vitiate 
a confession (/>). Parke, B., said, ‘ The wife of a constable has no control 
over the prisoner. This woman, being the wife of one of the prosecutors, 
and concerned in the management of their business, must be looked 
upon as a person in authority. I think this confession inadmissible ’ (q).

But where upon the trial of a prisoner for murder there was offered 
in evidence against her a confession made by her in the presence of her 
mistress to a surgeon, who was attending her, of her having strangled 
her child with a thread, and placed the dead body in a privy, where 
it was found with the string round its neck. Her mistress had told her 
before the surgeon came in that * she had better speak the truth,’ and 
in answer she said she would tell it to the surgeon. An objection was 
taken that any subsequent confession was inadmissible. Upon a case 
reserved, after argument for the prisoner, Parke, B., delivered judgment : 
‘ A rule has been laid down that if the threat or inducement is held out 
actually or constructively by a person in authority, the confession cannot 
be received, however slight the threat or inducement ; and the prosecutor, 
magistrate, or constable is such a person, and so the master or mistress 
may be. If not held out by one in authority, they are clearly admissible. 
But in referring to the cases where the master or mistress has been held 
to be a person in authority, it is only when the offence concerns the 
master or mistress that their holding out the threat or promise renders 
the confession inadmissible. In the present case the offence of the 
prisoner, in killing her child and concealing its dead body, was in no 
way an offence against the mistress of the house. She was not the 
prosecutrix then, and there was no probability of herself or the 
husband being the prosecutor of an indictment for that offence. In 
practice the prosecution is always the result of the coroner’s inquest. 
Therefore we are clearly of opinion that the confession was properly 
received ’ (r).

In It. v. Simpson (rr), a trial for setting fire to a house, it appeared that 
the prisoner, a girl about fifteen years old, was a servant in the prosecutor’s 
house, and that soon after the fire was put out II., a neighbour of the prose­
cutor, said to the prisoner, ‘ 1 doubt you have set this house on fire by the 
candle between the laths.* She said she did not. On the same day 
Mrs. A., the mother of Mrs. B., the wife of the prosecutor, who lived 
about three hundred yards from the house of the prosecutor, spoke to 
the prisoner in the prosecutor's house (in the presence of Mrs. B., who 
was very deaf, and of the prisoner’s mother), and told her that she had

(p) It. v. Hardwick, 1 Phill. Ev. (7th ed.) 
III.

(7) It. v. Warringham, 2 Den. 447. 
note ; IA dur. It 18.

(r) It. v. Moore, 2 Don. 622 : 3 A K.
152. U. V. Parker, L. A V. 42 ; 30 L. d. M.

C. 144. at lirHt eight may appear the other 
way ; hut in all probability (bin decision 
proceeded on the ground that desiring a 
prisoner to tell the truth is not an induce-

(rr) 2 Mood. 410.
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better confess the t ruth, because «lie believed it was her that fired both 
the house and the stack, and that it would he a great deal the worse for 
her if she did not confess. The prisoner said she did not. On the same 
day the prisoner was taken before a magistrate at S. On the next 
morning, Mrs. A. saw the prisoner again on the road to her house. Mrs.
A. said to the prisoner, she should not come to her house, and told her 
again it was her that fired both the house and stack ; she said she did 
not do it. Soon after II. came up and joined them, and said to the 
prisoner, ‘ Don’t be so bold ; perhaps you will have to go to S. to-morrow.’ 
8. was the place where the magistrates met. He told her that perhaps 
somebody will come forward to-morrow that saw you do it. She took 
her apron up and held it to her face, and said no more. She always 
denied it ; and when 11. said she might have to go to S. she denied it 
again. He said, 4 If you be guilty, go along with Mrs. A. and beg 
your master’s and mistress’s pardon, and get away, and be better 
in future, and we shall not seek after you ’ ; and he said, 4 Never mind 
your wages : I'll give you a few shillings out of my pocket.’ And II. 
also told her it would be better for her to confess. After he went away, 
Mrs. A. went with the prisoner to lb’s house, and talked to her about the 
fire all the way ; and after they got there, they went out of the house, 
and Mrs. A. said to the prisoner, 4 Now, Sarah, you lighted the bunch 
of matches, and put it into the thatch of the house.’ Before she said 
that, she told the prisoner that, if she. went to S. again she would be a 
great deal worse off, and she said to her several times, both going along 
the road to B.’s house, and also in the house, and also when she 
spoke to her out of doors, that it would be a great deal better for 
her if she would confess, and a great deal worse for her if she did not 
confess. Counsel for the prisoner objected to evidence being given 
of what the prisoner said, on Mrs. A. charging her as before stated, on 
the ground that after these promises and threats had been held out to 
her, her answer could not be received unless she had a caution. For the 
prosecution it was contended that her answer might be received, because 
II. was neither a constable, nor did he stand in any relation to the prose­
cutor ; and though Mrs. A. was the mother of the prosecutor’s wife, 
yet that promises and threats made by a person standing in that situation 
were not sufficient to exclude a confession. Littledale, J., allowed the 
evidence to be given, but reserved the question for the opinion of the 
judges, whether it ought to have been received. On Mrs. A. saying to 
the prisoner,4 Now, Sarah, you lighted the bundle of matches, and put it 
to the thatch ? ’ the prisoner said,4 Yes, I did.’ Mrs. A. then told Mrs.
B. what had passed, and Mrs. B. then came out, and then Mrs. A., in the 
presence of Mrs. B., asked the prisoner what she did it for ; whether it 
was for anything against the family ? She said, 4 No.’ Mrs. B. asked 
if any one persuaded her to it ? She said, 4 No ’ ; she said she had no 
malice. The prisoner in her defence asserted her innocence, and said 
that, Mrs. A. said that if she would confess to it she should have her liberty 
and she added that she did it on purpose to get her liberty, and that they 
frightened her to do it. The jury said they found the prisoner guilty by her 
own confession ; but Littledale, .1,, told them they must find her either 
guilty or not guilty, and then they gave a verdict of guilty ; and all the
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judges, upon a case reserved, were unanimously of opinion that, the 
confession ought not to have been received, and that the conviction 
was bad (a).

Confessions to Persons having no Authority over the Prisoner The
result of the cases seems to be, that a confession is not inadmissible, 
although made after an exhortation, or admonition, or other similar 
influence, proceeding at a prior time from some one who has nothing to do 
with the apprehension, prosecution, or examination of the prisoner (/) : 
for a promise made by a person who interferes without any authority of 
this kind is not to be presumed to have such an effect on the mind of the 
prisoner as to induce him to confess that he is guilty of a crime of which 
lie is innocent.

In a case of murder a surgeon stated that he had held out no threat 
or promise to induce the prisoner to confess ; but a woman who was 
present said that she had told the prisoner she had better tell all ; and 
then the prisoner made certain confessions to the surgeon. It, was ob­
jected that, as the confession was made, after an inducement held out, 
it could not be received in evidence ; but Park, J., after consulting 
Hullock, B., held that, as no inducement had been held out by the 
surgeon to whom the confession was made, and the only inducement 
had been held out by a person having no authority, it must be presumed 
that the confession to the surgeon was free and voluntary and admissible 
in evidence. If the promise had been held out by a person having any 
office or authority, as the prosecutor, constable, &c., the case would be 
different ; but here, some person having no authority of any sort officiously 
says, ‘ You had better confess.’ No confession follows, but some time

(*) R. v. Simpson, 1 Mood. 410. ‘The 
grounds upon which this decision pro­
ceeded are not mentioned in the report, and 
the real import of the case does not appear 
to be correctly abstracted in the text books, 
as observes Mr. Joy, p. 9 ; and after ab­
stracting the case he well observes, ‘ that it 
was in the prosecutor's house, anil in the 
presence of the prisoner’s mother, and of 
the prisoner’s mistress, a person in autho­
rity over her, and under her implied sanc­
tion, that the prisoner was told in the lirst 
instance that it would be better for her to 
confess. So in the conversation that 
immediately elicited the confession, the 
inducement was held out in the prosecutor’s 
house (this is an error, it was after “ they 
went out of the house,” ] and although it 
does not appear distinctly whether the 
prosecutor or his wife were then present |it 
is clearly to be inferred that they were not 
present, for after the prisoner said “ I did,” 
Mrs. A. told Mrs. U., and she “ then came 
out,”) the influence caused by the induce­
ment held out on the preceding morning, 
in the presence of the prosecutor’s wife, and 
in his house, may perhaps be considered to 
have continued, Joy, 10 and 11, and he 
refers to R. v. Upchurch, ante, p. 2101, and 
R. v. Taylor, ante, p. 2161, to shew that the 
mistress is a person in authority. It may

be observed, also, that in R. v. Taylor, 
Patteson, J., held, that an inducement held 
out by a person in the presence of the 
prisoner's mistress must be taken as if it 
had been held out by the mistress herself : 
from which it may be inferred that that 
very learned judge considered the person 
holding out the inducement as the agent for 
that purpose of the mistress. In that ease, 
as the prosecutrix expressed no dissent, she 
was taken to have sanctioned the induce­
ment ; so in the present case the same 
must lie inferred as to the inducement first 
held out in the presence of the mistress ; 
and as by her conduct in the latter part of 
the transaction the prosecutrix sanctioned 
what Mrs. A. had done in her absence, tae 
learned judges may have thought that Mrs. 
A. was the agent of the prosecutrix for the 
purpose of discovering the guilt of the 
prisoner. If a person were expressly em­
ployed by the prosecutor to discover the 
person who had committed a felony, there 
seems good reason why he should be con­
sidered as a person having so much to do 
with the apprehension and prosecution as 
to render a confession obtained by his in­
ducements inadmissible. See R. v. Stacey, 
ante, p. 2158.’ C. S. <«.

«) R. v. Row, R. ft R. 153. R. v. Tyler,
1 ('. ft P. 120.
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afterwards, to another person, the prisoner, without any inducement 
held out, confesses (u).

The prisoner was indicted for placing a piece of iron on a railway, 
and a platelayer in the service of the company, but who was not employed 
by any of his superiors to see the prisoner, had told him that it would be a 
good deal better for him if he. owned to it. The prisoner knew that the 
platelayer worked on the line. Cresswell, J., said : ‘ I am disposed to 
think the statement of the prisoner is receivable, the witness not being a 
person having any authority to make any promise ; still he was in a 
position that might reasonably lead the prisoner to believe lie had ’ ; and 
thereupon the counsel for the prosecution declined to ask as to the state­
ment of the prisoner (r).

There has been a difference of opinion among the judges whether 
a confession made to a person who has no authority, after an induce­
ment held out by that person, is receivable : some of the judges thinking 
it receivable, and others thinking it is not so (w). And several cases have 
occurred, in which confessions made to persons without authority, in 
consequence of inducements held out by such persons, have been 
rejected (x). But it is said to be the opinion of the judges that ‘ evidence 
of any confession is receivable, unless there has been some inducement 
held out by some person in authority ’ (if).

What Promises and Inducements will exclude Confessions —A promise 
or threat to exclude a confession must relate to the charge (yy) as to which 
the confession is made. It may be express, or implied from the conduct of 
the person in authority, the declarations of the prisoner,or theothercircum- 
stances of the case (z), and it need not be made directly to the prisoner (a).

(n) R. ». (Gibbons, 1C.AP. 1*7.
(v) K. ». Frewin, (l Cox, 530. The 

prisoner was not defended. The marginal 
note treats this as an actual decision.

(ip) R. r. Spencer, 7 C. & 1*. 77<>, Parke, B.
(x) In It. ». Dunn, 4 C. & 1\ 543, a witness 

proved that the prisoner wished to sell a 
stolen book to him, and that he told him 
lie hail better tell where he got it, Bosan- 
quet, ,1., said : * Any person telling a 
prisoner that it will bo I letter for him to 
confess will always exclude any confession 
made to that person. Whether a prisoner’s 
having liven told by one person, that it will 
he better for him to confess, will exclude a 
confession subsequently made to another 
person, is very often a nice question ; but 
it will always exclude a statement made to 
the same person.’ In R. ». Slaughter, ibid, 
note («), the same learned judge rejected a 
confession made by the prisoner to one of 
his fellow-workmen, who had told him it 
would Ik- better for him to confess. In R. 
>'■ Arundel, (Gloucester Summer Assizes, 
1830, the same learned judge ruled the same 
way, saying : * If an unauthorized person 
makes a promise, it will not prevent a 
statement made to another jierson from 
•wing received in evidence ; but if the 
statement be made to the person who 
makes the promise, I think it ought not to

be received.* ‘ The same distinction is also 
adverted to in a note to R. ». (Gibbons, I V. 
& P. 97. For this distinction, however, 
there seems no suflicient reason. Tin- 
correct inquiry in every ciw is, whether the 
inducement was such as to lead the prisoner 
to suppose that it would lie better for him 
to confess himself guilty of a crime he did 
not commit. If it was, then a statement 
made under its influence, whether to th<- 
party using the inducement, or to another 
person, would be inadmissible. At the 
same time, it must ever Ik- a circumstance 
deserving of consideration, in conjunction 
with others, that the prisoner did not mak- 
the confession to the party using the induce­
ment at the time, hut made it afterwards to 
another party ; as that tends to shew that 
he was not under the influence of the 
inducement when he confessed ; and this is 
the view which the court seems to ha\e 
adopted in R. r. (Gibbons. See also Mr. 
Joy s observations, pp. 20, 27. < . S. < i.

(y) R. ». Taylor, H (’. & P. 733. Pattcson, 
J. See R. ». Moore, 2 Den. 52**, Parke. B.

(yy) See R. ». James, 30 July. 1909,
C. C. A.

(z) See R. ». («illis, II Cox, 09.
(a) See Phipson. Ev. (4th ed.) 244. K. ». 

Thompson [1893], 2 (j.B. 12: 02 L. J. M. 
C. 93.



216(5 O f Evidence. | litNIK XIII.

Saying to the prisoner that it will be better for him to confess is an 
inducement sufficient to exclude the confession (/>).

Where on an indictment, for robbery, a witness stated that he had said 
to one of the prisoners, * You had better split, and not suffer for all of 
them,' the statement of the prisoner was rejected (c). A statement by 
the prosecutor’s brother that it would be ‘ the right thing for him (the 
prisoner) to make a clean breast of it,’ was sufficient inducement to 
render a subsequent confession by the prisoner inadmissible (</).

If a person advises a prisoner to be sure to tell the truth, and he then 
makes a statement, such statement is admissible, on the ground that such 
advice cannot be supposed to induce the prisoner to confess that he is 
guilty of crime of which he is really innocent (e).

Upon an indictment for murder, it appeared that the prisoner, who 
was a boy of the age of fourteen, was taken into custody by Mr. W., 
not a constable, and on the same night was in the parlour of the inn, to 
which he was taken ; several persons, neighbours, but no constable, 
were in the room, and had been asking him questions about the children, 
whom he was charged with drowning. One (’., who was present when W. 
took the prisoner up, and who was not a constable, stated, ‘ I told him to 
kneel down and tell the truth. W. took him into A.’s parlour, and began 
to question him how the children came to get into the pit ; whether they 
fell in, or were put in ; he said he should not tell anything about it. W. 
asked him if he would tell any one else, if he would go out of the parlour ; 
the prisoner said nothing ; W. then went out. I said to the prisoner, “ No, 
kneel you down by the side of me, and tell me the truth.” 1 believe 
this was the first thing. He did kneel down. I said I was going to ask 
him a very serious question, and 1 hoped he would tell me the truth in 
the presence of the Almighty. 1 then said, “ Did these children fall into 
the pit ? ” lie said he pushed one in with one foot, and the other with the 
other, but not purposely.’ Mr. M. asked him if he had any " e or 
revenge, he said, ' No.’ Subsequently to this, the son of the innkeeper 
stated that next day the prisoner said he would tell him all about it. 
lie neither promised nor threatened him. The prisoner then made

(5) 2 Kant V. C. 059. R. Fennell, 7
Q. B.l). 147, and ace unit, p. 2105, note (z). 

(f) R. !'. Thomas, 0 C. & 1‘. 353, Vattc-
son, .1. By such a statement as that made 
by the witness the prisoner nihjht be induced 
to sup|Kiac that he would be more mercifully 
dealt with if lie confessed, ami that he might 
therefore be induced to confess himself 
guilty of an olTcnee he never committed. 
See the Reporter's note, ibid. There are 
many similar eases. R. v. Moody, 2 
t'rawf. & Dix. Ir.) 12. R. v. Walk ley, 
tt ('. & 1'. 175. It. r. Mills, ti ('. & 1\ Mil : 
and MSS. (’. S. (I. R. v. Shepherd, 7 C. & 
1*. 57'.*. R. r. Kingston. 4 & 1\ 387.

(f/j R. v. Thompson 1181*31. 2 i). It. 12. 
This case ap|ieara to overrule R. r. Reeve, 
!.. R. I V. C. R. 31,2 : 41 I.. 3. M. (,\ 1*2.
R. r. Jarvis, L R. I V. ('. It. 244; and 
34 L. J. M. C. I. where Kelly, C.B.. said :
* As to the words “ you had better ” 
referred to in the argument, there aie

many cases in which t hose words have 
occurred, and they seem to have acquired 
a sort of technical meaning, that they 
hold out an inducement or threat within 
the rule that excludes confessions, under 
such circumstances. It is sufficient to say 
that those words have not been used on this 
occasion ; and that the words used appear 
to me to import advice given on moral 
grounds, and not to infringe u|M>n the 
rule of law prohibiting a threat or induce 
ment in these cases.'

(e) R. r. Court, 7 C. & l\ 48ti, Littledal,, 
I. See R. e. Holmes, I C. X K. 248; and 
R. !'. Slet-man. 1 fears. 24'.*, where the words 
were, ‘ Don’t run your soul into more 
sin, but tell the truth.’ and it was held that 
there was no threat or inducement. An 
exhortation to s|M>ak the truth ought not 
to exclude confession. R. V. Moore, 2 
Dm. 522, Eric, J.

6
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a statement to him, which was given in evidence. Other declarations 
also were given in evidence. An examination of the prisoner, who could 
not write, was put in ; it began, * W. W. being cautioned, &c.,’ and the 
evidence being read over to him said, ‘ I can give no other account than I 
have already given,’ &c. (/). The prisoner having been found guilty, 
upon a case reserved as to the admissibility of the evidence, the judges 
present were unanimous that the confession was strictly admissible, but 
much disapproved of the mode in which it was obtained (<j).

A confession induced by saying, 41 am in great distress about my 
irons ; if you will tell me where they are, 1 will be favourable to you,’ was 
held inadmissible (h).

On an indictment for larceny, it appeared that the prisoner, being in 
the custody of a constable, the latter said to the prosecutor, 4 You must 
not use any threat or promise to the prisoner ’ ; and immediately after this 
the prosecutor said to the prisoner,41 should be obliged to you if you would 
tell us what you know about it ; if you will not, we, of course, can do 
nothing ; 1 shall be glad if you will.’ The confession was held inadmis­
sible ; Patteson, J., saying, 41 think this is a distinct promise ; what 
could the prosecutor mean by saying, that if the prisoner wovdd not tell, 
they could do nothing, but that if the prisoner did tell, they would do 
something for him ?’(t).

Where the prosecutor asked the prisoner, on finding him, for the 
money he, the prisoner, had taken out of the prosecutor’s pack, but 
before the money was produced, said, 4 he only wanted his money, 
and if the prisoner gave him that, he might go to the devil if he pleased ’ ; 
upon which the prisoner took 11s. 6\d. out of his pocket, and said it was 
all he had left of it ; a majority of the judges held that the evidence 
was inadmissible (j). Where an attorney, who was endeavouring to 
discover some burglars for the purpose of prosecution, said to the prisoner,

(/) ‘ The statement is given at length in 
the re|x>rt, as well an the statement made 
to the innkeeper's son, but they are 
omitted, as nothing turned upon their 
contents.’ C. S. (2.

(</) R. v. Wild, 1 Mood. 452. 4 The 
grounds of this decision are not stated in the 
report ; but it would seem that the case 
may well be supported on the ground that 
the wonls addressed to the prisoner had 
no tendency whatever to induce him to 
make a false statement, but, on the con­
trary, were a most solemn adjuration to 
speak the truth. The decision seems fully 
warranted by the principle on which R. 
i\ (iilham rests. The decision, however, 
could hardly be supported on the ground 
that the inducement was held out by a 
person without authority, as it was held 
out by a person present at the apprehen­
sion, and who was acting in concurrence 
with the party who apprehended him. and 
they were keeping the prisoner in custody, 
no constable being present.’ C. S. (2.

(/i) R. v. Cass, 1 Leach, 293, note («).
(•) R. v. Partridge, 7 V. & P. Côl. 

Urcenleaf, Ev. 250, after citing this case,

and (iuild's case, poM, p. 2182. observes, 
* It is extremely difficult to reconcile these 
and similar cases with the spirit of the rule as 
expounded by Eyre, C.B., in Warickshalls 
case (ante, p. 2157),thcditfcrenceis between 
confessions made voluntarily, and those 
“ forced from the mind by the Mattery of 
hope, or by the torture of fear."’ If the 
party has made his own calculation of the 
advantages to he derived from confessing, 
and thereupon has confessed the crime, 
there is no reason to say that it is not a 
voluntary confession. It seems that in 
order to exclude a confession, the motive 
of hope or fear must be directly applied by 
a third person, and must be sufficient, in 
the judgment of the court, so far to over­
come the mind of the prisoner as to render 
the confession unworthy of credit. In R. 
r. flreen, ti (’. A P. 055, Taunton. J.. said : 
‘ I take it no man ever makes a confession 
without proposing to himself in l.i' own 
mind some advantage to be derived from
it,' /hihI, p. 2I7U.

(y) R. r. Jones, R. & li. 152. But see R. 
v. Griffin, ibid. 151, yW, p. 2199.
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who had gone to him for the purjxwv of making Home statement* relating 
to the burglary, * 1 dare say you had a hand in it ; you may aH well 
tell me all about it ’ ; it was held that this excluded a statement, then 
made (Ic).

Where a prisoner being in custody said to the officer who had the 
charge of him, ' If you will give me a glass of gin, 1 will tell you all about 
it,’ and two glasses of gin were given to him, and he made a confession 
of his guilt ; Best, J., considered it as very improperly obtained, and 
inadmissible in evidence (/). But where, a prisoner made a statement 
to a constable in whose custody he was, but he was drunk at the time ; 
and it was imputed that the constable had given him ' • to cause
him to be so, and it was objected that what the prisoner said under such 
circumstances was not admissible ; Coleridge, J., said, ‘ 1 am of opinion, 
that a statement being made by a prisoner while he was drunk, is not, 
therefore, inadmissible against him, and that, to render a confession 
inadmissible, it must either be obtained by hope or fear. This is matter 
of observation from me, upon the weight that ought to attach to this 
statement, when it is considered by the jury’(m).

If an inducement be held out to one prisoner to make a statement, 
which implicates another prisoner, such statement is inadmissible ; for 
it can only be used as evidence against the prisoner who made it, and 
then it is evidence obtained by an inducement (n).

In H. v. Baldry (o), on an indictment for murder, a police constable 
said, ‘ 1 went to the prisoner’s house. I saw the prisoner. I told him 
what he was charged with. He made no reply, and sat with his face 
buried in his handkerchief. 1 believe he was crying. I said Ac need 
not say anything to criminate himself ; what he did say uvuld be taken 
down and used as evidence against him.' Objection was made that 
what the prisoner then said was inadmissible. Campbell, C.J., thought 
that, although the caution of the constable differed from that directed 
by 11 & 12 Viet. c. 42, s. 18, to be given by the justice to the prisoner 
in the word ‘ will ’ instead of ‘ may,’ it did not amount to any promise 
or threat to induce the prisoner to confess ; it could have no tendency 
to induce him to say anything untrue ; and that in spite of it, if he did 
afterwards confess, the confession must be considered voluntary. Ilis 
Lordship, therefore, allowed the witness to give evidence of what the

(4*) K. i'. Croydon, 2 Cox, 07, Roger*, 
Q.C.. after consulting I’latt, B.

(/) R. v. Sexton, /*«/ |i. 2180. Taylor, 
Kv. ( 10th ed.) *. 880. Roscoc. Cr. Kv. (13th 
ed. ) 31».

(rn) R. r. Spilxbury, 5 C. A I*. 187. ' In 
a note to R. r. Npilsbury i* observed, the 
faets of the ease as re|iorted do not warrant 
the marginal note, wliivh is as follows : 
“ SetnbU. if a const able give him (the 
prisoner) liquor to make him drunk, in the 
hope of his saying something, that will not 
render the statement inadmissible, but 
it will be matter of observation for the 
judge in his summing up." It is not to be 
inferred from the ease that a confession 
-- so immorally, not to say criminally,

extorted—would be received.’ * The prin­
ciple. however, on which the decision turned 
would s«*em to warrant the marginal note, 
as the mere giving liquor without any 
inducement in words could not o|ierate 
as an inducement either by exciting hope of 
esea|ie or fear of punishment. It is to lie 
observed, also, that in all the eases where 
confessions have been excluded then* has 
been an anticipation of benefit or injury 
after the confessing or non-confessing. 
Where liquor is given the benefit (if it can 
Ih* called any) is received already, and 
nothing further is in expectation.’ C. 8. <•.

(a) R. v. Knock, ô V. & l*. 339.
M 2 Den. 430; 21 L. J. M. C. 130.

2
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prisoner then said, which amounted to a confession of his guilt ; and 
upon a ease reserved, after argument on behalf of the prisoner, the judges 
were unanimously of opinion that the confession was properly received. 
Lord Campbell, C.J., said: ‘ I adhere to the opinion which 1 formed at 
the trial. The rule is, that if there be any worldly advantage held out, 
or any harm threatened, the confession must be excluded. The reason 
is, not that the law supposes that the statement will be false, but that 
the prisoner has made a confession under a bias, and that therefore 
it would be better not to submit it to the jury.’ Pollock, C.B. : said, 4A 
simple caution to the accused to tell the truth, if he says anything, it 
has been decided not to be sufficient to prevent the statement made 
being given in evidence (p) ; and although it may be put that where a 
person is told to tell the truth, he may possibly understand that the 
only thing true is that he is guilty, that is not what he ought to under­
stand. He is reminded that he need not say anything, but if he says 
anything, let it be true. But where the admonition to speak the truth 
has been coupled with any expression importing that it would be better 
for him to do so, it has been held that the confession was not receivable, 
the objectionable words being that it would be better to speak the truth, 
because they import that it would be better for him to say something (7). 
The true distinction between the present case and a case of that kind is, 
that it is left to the prisoner as a matter of perfect indifference whether 
he should open his mouth or not’ (r). And where a constable on arrest 
told his prisoner that whatever he might say would be used against 
him, his subsequent statements have been held admissible («).

After the prisoner had been committed on a charge of murder, a 
fellow-prisoner said to him,4 I wish you tvould tell me how you murdered 
the boy ;—pray split.’ The prisoner said, 4 Will you be upon vour 
oath not to mention what I tell you ? ’ The other prisoner went upon 
his oath, that he hoped, if he told, that he might never stir out of that 
place again. The prisoner then made a statement. It was held that 
this was not such an inducement as to render the statement inadmissible, 
and that, although such oaths were very wrong and wicked, still they 
were not binding ; and that every person, except counsel and attorneys, 
were bound to reveal what they might have heard (/).

Where a person said to a prisoner that he might sav what he had 
to sav to him, for it should go no further, and the prisoner thereupon 
made a statement, it was held that it was admissible (u).

A prisoner and his wife were both in custody on a charge of receiving 
hank notes, but in separate rooms, and a person said to him. 4 I hope 
you will tell, because the prosecutrix can ill afford to lose the money : ’ 
and the constable said, 4 If you will tell where the property is. you shall 
see your wife.’ Patteson, J., said : 4 I think that this is not such an

(p) Sec R. r. Court, 7 C. & I*. 480. R. p. 
Holme*. 1 C. A K. 248.

(?) See R. r. Gamer. I Den. 329; 18 
L J. M. C. 1, po*t, p. 2212.

(r) R. v. Furley, 1 Cox, 70; R. r. Herrin, 
I Cox. 106; R.r. Drew. 8 C. A P. 140; an.l R. 
t-. Morton, 2 M. A Rol>. 514. were cited and 
disapproved of in this case, and can no

vol. n.

longer he considered as authorities.
(*) R. v. Chambers, 3 Cox. 92. R. r. 

At t wood, 5 Cox. 322. But see K. r. Toole, 
7 Cox, 244 (lr. Rep.).

(I) R. v. Shaw, <i C. A P. 372. Patteson. J. 
R. v. Horn brook, 1 Cox. 54, seems also to 
Ik* overruled.

(u) R. r. Thomas, 7 C. A P. 345.
4 B
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inducement us will exclude the evidence of what the prisoner said : 
it amounts only to this, that if he would tell where the money was he 
should see his wife ’ (r).

A prisoner who had been cautioned not to criminate himself, as the 
witness would bring it all against him, was told by a constable that 
his father was charged with murder. He said he hoped no one would 
be charged with the murder but himself, and then made a confession. 
Doherty, having conferred with Torrens, J., admitted the confession, 
observing that, although such announcement was likely to act upon the 
feelings of the prisoner, he would not be warranted on that ground in 
refusing to receive it («’). So where the prisoner was indicted for conceal­
ing the birth of her child, a medical witness said that he examined the 
prisoner in custody, and found that her breasts were full of milk, and 
asked her whether she had not recently had a child, and added that if 
she refused to tell lie would examine her person more closely ; tin- 
prisoner then said, ‘ It is unnecessary to examine me, for 1 had a child.’ 
Torrens, J., admitted this confession, on the ground that the witness was 
endeavouring to ascertain a fact within his own province, and not 
inconsistent with the prisoner’s innocence, and that the declaration of 
the witness was not a threat within the rule which excludes confessions (x).

Upon an indictment for housebreaking, it appeared that the prisoner 
being in the shop of the prosecutor, handcuffed, some recommendations 
to confess had been, in the absence of the prosecutor, made to him 
by the person who had been left in charge of the house ; and the prisoner 
said, that if the handcuffs were taken off he would tell where he put 
the property. He had expressed doubts whether, if he told where the 
property was, he could relv on being leniently dealt with, and, after the 
prosecutor came in, he was told that they would do all they could for him. 
It was objected that the statement was inadmissible, as it was made under 
duress, and to deliver himself from the confinement. The statement was 
received. Bosanquet, J., said : ‘ 1 do not think there is anything in the 
objection, but 1 will take a note of it.’ Taunton, J., said : ‘ I take it no 
man ever makes a confession voluntarily, without proposing to himself 
in his own mind some advantage to be derived from it ’ (y).

It is no objection that the confession was made under a mistaken 
supposition that some of the prisoner’s accomplices were in custody : 
not even though some artifice has been used to draw him into that 
supposition (2).

J. and T., two apprentices, were indicted for stealing from their 
master, who, suspecting T., told him that if he did not confess he would 
send for a constable. J. could hear what was said. T. said he had 
robbed the prosecutor, and that J. had robbed him too. J. said, ‘ You

l (v) R. v. Lloyd, 0 C. & P. 39». 
r (m-) R. v. Nolan, Joy, 10 ; 1 Crawf. & 
Dix (C. C. Ir.), 74.

(z) R. r. Vain, Joy, 10 ; 1 Crawf. & 
Dix (C. C. Ir.). 37.

(y) R. v. Green, 0 C. & P. 055. The 
statement did not amount to a confession, 
and Bosan<|Uet, J., desired the jury to lay 
it out of their consideration. The case is

obscurely reported. «See Roscoe, Cr. Ev. 
(13th ed.) 39.

(;) R.V. Burley, 1 Phill. Ev. (7th ed.) 111 ; 
2 Stark. Ev. (3rd ed.) 13 (n), confirmed by 
all the judges. Vf. R. t\ Derrington. 2 ('. 
& 1\ 418. This ruling is not accepted in t In- 
r.S. Cook v. State, 40 Amer. State Rep. 
750.
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are a liar ; I have only taken one handkerchief.’ It was held that the 
statement of J. was admissible; for an inducement or threat offered 
to one person cannot affect the admissibility of a confession made by 
another, although that other be present when the inducement is 
offered (a). The authority of this case is shaken if, not destroyed, 
by the ruling in It. v. Thompson (6).

Where a prisoner, while in gaol, asked the turnkey if he would put 
a letter into the post for him, and, after his promising to do so, gave a 
letter addressed to his father, to the turnkey, who instead of posting it, 
gave it to the visiting magistrates of the gaol, who gave it to the prosecutor, 
(■arrow, 13., held that the letter was admissible in evidence and said he 
remembered making an objection, when at the bar, to evidence under the 
same circumstances before Gould, J., who overruled it (r).

A confession made by the prisoner with a view and under the hope 
of being thereby permitted to turn King’s evidence, has been held 
inadmissible (d). On an indictment for murder, it appeared that the 
prisoner was taken into custody on the charge on December 2, and that on 
December 11 he made certain statements, which were sought to be given 
in evidence. To prove one of these statements, a policeman was called, 
who said that he held out no inducement to the prisoner to make any 
statement, nor did he know that anyone else had down to December 
11. when the statement was made ; but on December G he knew that a 
reward of £100 had been offered by the Government, accompanied by a 
statement that the Secretary of State would recommend an accomplice, 
not being the person who actually committed the murder, for a pardon, 
but the witness could not state that this had come to the knowledge of 
the prisoner ; and Cresswell, J., allowed this statement to be given in 
evidence. In a later part of the same case a policeman stated, that 
soon after the prisoner had been taken into custody, and before the 
6th of December, the prisoner requested that he would let him know if any 
reward should be offered, or any papers published concerning the murder, 
and that he would bring any such papers to him as soon as they were 
printed. On December 6 it was generally known that the Secretary 
of State had offered a reward and a promise of free pardon to any of 
the offenders, except such as had struck the blow, and on December 13 
the witness gave the prisoner one of the printed handbills, which offered 
1100 reward to any person who should give such information as should 
lead to the discovery and conviction of the murderers, and ‘ a pardon 
to an accomplice, not being the person who actually committed the 
murder, who shall give such information as shall lead to the same result.’ 
Cresswell, J., after consulting Pattes on, J., held that a statement made 
by the prisoner to the witness on December 11 was receivable. In a 
still later part of the same case, it appeared that on the evening of 
December 10 the prisoner said that he saw no reason why he should

(") K. v. Jacobs, 4 Cox, 54. Cf. R. v. 
Hale. 11 Cox, 080, where a confession was 
received though an inducement had been 
held out to an accomplice of the prisoner.

(fc) II8»3], 2 Q.B. 12, anU. p. 21 IN.
(r) R. v. Herrington, 2 C. & 1*. 418.
(d) It. r. Hall, in note to It. v. Lam be,

2 Leach, 559. Rut where a person had 
been admitted King’s evidence, and con­
fessed, and upon the trial of his accom­
plices refused to give evidence he was 
convicted, upon his own confession. K. ». 
Hurley, 2 Stark. Ev. (3rdud.) 13 («). Cf. 
It. v. tiillis, II Cox, 09, mile, p. 2158.
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suffer for the crime of another, and as government had offered a free 
pardon to any one 'of the parties concerned, who had not struck the 
blow, he would tell all he knew about the matter. Oesswell, J. : ‘It 
now appears, with sufficient clearness, that the prisoner in making 
the statements ascribed to him was influenced by the hope of pardon 
held out by authorised parties. 1 shall, therefore, reject the evidence 
of all statements made by him after the evening of December 10, 
and expunge from my notes such as have already been given in 
evidence ’ (e).

In R. v. Dingley (/), upon an indictment for murder, it appeared 
that the prisoner sent to the chaplain of the gaol, and said lie thought 
it was very hard t hat some of the prisoners should have their lives taken 
away wrongfully, and asked the chaplain if any magistrate would come 
that dav, as he wished to see a magistrate to make a statement respecting 
the charge : and then said, ‘ Has any proclamation been made, or any 
offer of pardon ? * The chaplain said proclamation had been made some 
time, and an offer of pardon. The prisoner then said if any person 
should make known the circumstances, it would be impossible for him 
to go back to P. The chaplain said that, any person who made such 
a statement would probably not think of going back to P., and that if 
he made a statement the chaplain hoped that he would understand that 
he could offer him no inducement, as it must be his own free and voluntary 
act. When the prisoner asked if there was a proclamation, there was 
something said that the reward would enable a person to go elsewhere. 
A magistrate came in about three-quarters of an hour, and what passed 
between him and the prisoner, before the latter made a statement, 
was reduced to writing as follows : * The voluntary information and 
confession,’ &c.. ‘ who saith, in answer to questions put by the said 
magistrate : “ 1 wish to make a statement of what I know. I have 
told the chaplain so, and desired him to send for a magistrate. No 
person has made any promise or held out any inducement ; what 1 have 
said to the chaplain, and what I am about now to say, is my own fret* 
and voluntary act and desire.” The said magistrate having read over to 
the said prisoner the foregoing statement, informed him he was at 
liberty to sav anything he might wish, and that it would be the said 
magistrate’s duty as a magistrate to take it down in writing. The said 
prisoner voluntarily said as follows,’ [here followed the statement]. 
It was urged that this statement ought not to be admitted, as it was 
manifest that the motive which induced the prisoner to make it was 
the offer of pardon. It was clear he made it to save himself by means 
of the pardon. Pollock, C.B. : ‘ I collect from the decision in R. t>. 
Roswell (</), that before a statement can be excluded on the ground that 
it was made in the hope of a pardon, it must appear that that motive 
was operating on the prisoner’s mind, and in that Case, up to the moment 
when that was shewn, my Brothers Patteson and Oesswell held the 
statements of the prisoner to be receivable, though the prisoner knew 
of the reward and the promise of a pardon having been offered by the

(e) R. v. Boswell, C. & M. 584. (g) Supra.
(/) 1 C. & K. 037.
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Secretary of State ; but when it appeared that B. had made the 
communication, stating “ he saw no reason why he should suffer for the 
crime of another, and that, as government had offered a free pardon to 
any of the parties concerned, who had not struck the blow, he would 
tell all about the matter,” it was held that the statement was inadmissible, 
as it appeared that the prisoner was influenced by the hope of pardon 
held out by authorised parties. In the present case the chaplain said 
to the prisoner, after the pardon had been alluded to, that he hoped he 
would understand that he, the chaplain, could offer him no inducement ; 
it must be his own free and voluntary act, and what the magistrate said 
to him is very nearly to the same effect. 1 think that the statement 
of the prisoner must be received.’

In it. v. Blackburn (h) M. and B. were tried for murder. The chief 
constable had received three anonymous letters : No. 1 on October 29, 
No. 2 on November 3, and No. 3 on November 8. On November 
12, M. was examined as a witness against B. before the magistrates ; 
and, on his leaving, the chief constable told him that he was not satisfied 
with the way he had given his evidence ; M. said that he had more to state, 
and was desired to put it on paper, and the next day a paper was produced, 
which M. said he had written. The chief constable then said, ‘ 1 arrest 
you as the writer of several anonymous letters, shewing a guilty know­
ledge of the murder.’ M. said he had written the letters Nos. 1 and 2, 
and the chief constable believed No. 3 to be in his handwriting. A large 
reward had been offered to anyone giving private information of the 
murder, and a reward and free pardon by government for any accomplice 
not the actual murderer ; and a handbill had been circulated, dated 
November 4, stating these rewards and pardon. M. had received a shilling 
a day by the direction of the chief constable whilst he was a witness, as he 
stated he was starving. The chief constable told M. repeatedly, when 
he was treated as a witness, that he must speak the truth ; but he never 
offered him any inducement to make any statement. It was held that 
these letters and statements were admissible ; they were not confessions, 
but merely statements made to get others implicated. The governor of 
the gaol, from notes made at the time, afterwards deposed to a statement 
made by M. in the magistrate’s room at the gaol, four days after he was 
charged with the murder ; at this time a printed copy of the handbill 
offering rewards and pardon was hanging up in the room, and the con­
tents were known to the prisoner, who frequently, both before and after 
this statement, asked the governor whether he thought he (the prisoner) 
could give evidence, but he never said that he made the statement in that 
expectation, or in hope of getting the reward, and the gaoler on all occa­
sions told him, before he said anything, that his statements would be used 
against him. Talfourd, J., received the statement at the time ; but the 
following morning stated that he had consulted Williams, J., and, upon 
mature consideration, they considered that all the statements were 
admissible, except that made to the gaoler. As it appeared that at the 
time it was made the handbill was in the room, and the prisoner had the 
notion that he would be admitted as a witness for the Crown, they were

(h) » Cox, m



2174 Of Evidence. [book xiii.

of opinion, on mature consideration, that this statement was inadmissible, 
and he should therefore expunge it from his notes.

The prisoner, who was indicted with several others for burglary, 
sent for a magistrate to tell him he had something to communicate 
to him. The magistrate acted at the interview with great caution, 
and warned the prisoner not to say anything that would criminate 
himself, as what he said would be taken down in writing, and made 
use of against him on his trial. The prisoner replied he did not care, 
as he knew that the witness knew all. Upon cross-examination, it 
appeared that the prisoner had been confined, after his arrest, in the 
same cell with another person, charged with the same crime, who had 
confessed and been admitted queen’s evidence ; the prisoner was aware 
of this, and it was to that he alluded when he said that he knew the witness 
knew all, and that it was from the statement made by the person who had 
been admitted queen’s evidence that the prisoner was examined, and his 
confession taken down. It was insisted that, under these circumstances 
the confession was not admissible, as the caution given by the magistrate 
did not appear to have had the effect of removing from the prisoner’s 
mind all the influences which would have invalidated the confession, 
and that there was a reasonable cause to lead the prisoner to believe that 
if he made a confession he would be put in the same situation with the 
other person who had done so. Crampton, J., received the confession, 
observing that the magistrate stated that, as far as he knew, the prisoner 
came forward voluntarily ; that a mere formal caution from a magistrate 
would not be sufficient to set up a confession, if it appeared that such 
confession was made under the distinct impression of a previous promise 
or threat but that it did not appear that there was any previous induce­
ment whatever. If there were any threats made use of before, or any 
promises held out, the distinct caution given by the magistrate was suffi­
cient to obviate them. It was in effect telling the prisoner that he would 
get no benefit from his confession, and that he should consequently 
dismiss from his mind all expectation of getting any, if any such he had (t).

The prisoner had been in the custody of several constables, one after 
another, and it was suggested on his behalf that one of them had im­
properly induced him to confess. This constable was called, and stated 
that the prisoner was in his custody on another charge, and was not 
suspected at that time of the offence for which he was on his trial, 
and that he made, a statement. It was submitted that if a promise was 
held out to him, it was immaterial what the charge was. Littlcdale, 
J., said : * 1 think not. If he was taken upon a particular charge, 1 think 
that the promise could only operate on his mind as to the charge on 
which he was taken up. A promise as to one charge will not affect him 
as to another charge.’ The confession was admitted (j).

(i) R. v. Bengali, Joy. 27 ; 1 Crawford 
& Dix (Ir. C. C.), 177. In this case there 
were similar confessions made by all the 
prisoners. under circumstances precisely 
similar, and they were all admitted. ‘ It 
is not improbable,’ obaerVM Mr. Joy. * that 
in this ease the prisoner was induced to 
make the confession by what his fellow-

prisoner had done, and by his having been 
admitted queen’s evidence, but no promise, 
threat, or inducement was held out by any 
person in authority calculated to make his 
confession untrue.' Joy, 28.

(;) R. n. Warner and Morgan, Gloucester
■pr.Aa.mt. MMLCL8.G
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But where several felonies form part of the same transaction, an 

inducement held out as to one will exclude a statement as to another (&).
In R. v. Gilham (l), upon an indictment for murder, it appeared that 

the prisoner and the deceased had been in the service of Mrs. at Bath. 
The deceased was murdered in the night of January 26, and the prisoner 
was apprehended on January JO, and some articles belonging to Mrs. C. 
afterwards found in a room hired by him. When in gaol, the prisoner 
had the Bible and the Whole Duty of Man by him ; the gaoler pointed out 
several passages for him to read in the Prayer Book, particularly the 
opening sentences of the service, and told him if he wished to have a 
spiritual adviser he would endeavour to get him one ; and after some 
conversation the prisoner expressed a wish to have the chaplain of the 
gaol. The chaplain went to the gaol, and asked the prisoner why he 
sent to him ; the prisoner answered, to read and pray with him, as he 
could not do it himself, or make use of the books which were lying before 
him, which were the Bible, Prayer Book, and Whole Duty of Man. The 
prisoner said he knew he was a sinner, and should soon die. The chaplain 
asked him how he knew it ; he replied, he had been told at the Hall he 
should be hanged for taking the goods of his mistress ; and he then 
admitted that he had purloined a few things from her. The chaplain 
saw he was in a very perturbed and distressed state of mind, and asked 
him if there was not something still more heavy on his conscience ; 
he said he knew he was a sinner as other men, and he knew he was sus­
pected of the unhappy murder. The chaplain told him, if he was innocent 
to maintain his innocence ; but if not, his own heart would tell him. 
The chaplain, as the minister of God, thought it was his duty to warn 
him not to add sin to sin, by attempting to dissemble with God. The 
chaplain then asked him, as he confessed himself a sinner, and as he 
thought he should soon die, whether he would not wish to repent of his 
sins ; he answered in the affirmative. The chaplain then explained 
to him what he considered to be the nature of true repentance ; and, 
amongst other things, that it was not a mere acknowledgment of sin, 
but a deep search into ourselves, and by the purity of the Gospel, whenever 
we found ourselves deep defaulters, to confess the same before God, with 
a deep contrition on our part for having violated the law of God. The 
chaplain told him, that before God it would be better for him to confess his 
sins. The chaplain also told him, that, next to confessing his sins before 
God, another most important part of the duty of repentance was to 
repair, by all possible means in his power, every injury of whatsoever 
nature he had done to his fellow-creatures ; he enlarged very considerably 
on his repairing the injuries he had done his fellow-creatures, as forming 
a branch of true repentance ; and he said he might say, and repairing 
any injury done to the laws of his country. The chaplain stated that the 
prisoner was then extremely agitated ; he l ead to him part of the Com- 
mination Service, commenting upon it as he went along. He thought 
at one time that the prisoner was on the point of making some immediate 
communication to him, and he asked him if he should send for B. (the 
gaoler), meaning it with a view of the prisoner making a communication

(le) R. v. Hearn, C. & M. 100. (/) 1 Mood. 130.
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to B., because he considered he had made a great imprèssion on the 
prisoner. The chaplain stated the prisoner’s agitation and perturbed 
state of mind during the interview was so great that he could not help 
being aware that the prisoner had something pressing on his mind ; 
and the chaplain said while that was the case he could tell the prisoner, 
and the prisoner would feel, that no services of his would afford him, 
what he wished they should do, real comfort ; telling him also he must 
be aware that he, as a minister of God, had but one object in view, to 
bring him to a state of true repentance ; and that he could not but 
himself feel sensible that he was more concerned in the dreadful deed 
than he had admitted ; that he did not wish him to confess to him, but 
to bear in mind the subject on which he had talked to him and read to 
him. The prisoner was evidently so worked upon by what had been said, 
that the chaplain could not but observe it to him, and asked him whether 
his conscience did not bear witness to the truth of what he had advanced. 
The chaplain soon after left him, the prisoner having expressed a wish 
to see him again. He then went and reported to the magistrates what 
had passed between them ; and having recovered himself a little from the 
agitation he was in from so painful an interview, went to the prisoner 
again a little before three on the same day, and resumed the tenor of 
his conversation upon repentance, and confessing his sins before God, 
and repairing, by every possible means, any injury he had done to his 
fellow-creatures. As the prisoner had himself alluded to the murder, 
the chaplain entreated him, if he knew himself guilty, to avail himself, 
by the means of general repentance and faith in Christ, to be reconciled 
with God. At one time, during this interview, the chaplain saw so 
evident an impression made on his mind, that he could not but tell 
him his fear, which he had expressed to the prisoner in the morning 
respecting his participation in the dreadful deed, was fully confirmed ; 
and that while he was in that state of mind, he (the chaplain) coiild not 
afford him the consolation by prayer, which it was his earnest wish to do, 
and so that his prayers could be of any avail to him ; and he soon after 
left the prisoner. The first interview lasted about two hours, and the 
second about an hour and a quarter, and during these interviews the 
chaplain enlarged upon the topics mentioned to the prisoner. The 
chaplain said he could almost take upon himself to say, that he always 
used the terms, ‘ confessing his sins before God ’ ; but he afterwards 
said that he could not say that he mentioned ‘ before God ’ every time 
he used the word ‘ confessing.’ After the second interview, the gaoler 
saw the prisoner, and told the prisoner what had passed between him, 
the gaoler, and the prisoner’s wife ; and he also told the prisoner, that 
he was perfectly satisfied that what he, the gaoler, said in the morning 
was correct. The prisoner then said he would tell the gaoler all about it. 
The gaoler said to him : ‘ Don’t tell me anything but what you would 
wish the mayor and magistrates to know, for whatever you tell me 1 must 
inform them of.’ The prisoner then related to the gaoler the particulars 
of the murder, and the way in which he had committed it. The gaoler 
then said to him : ‘ Now 1 shall tell all this to the mayor and magistrates.’ 
The prisoner then said : * That is what 1 wish ’ ; he said he had endeavoured 
to make up his mind to confess before ; he had a great mind on Monday.
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He then requested the mayor should come and hear what he had to say : 
and particularly wished to see the clergyman again. The next morning 
(Saturday) the gaoler saw him again, and read to him two prayers and a 
psalm ; he said he felt himself a good deal easier in his mind. The mayor 
of Bath and town clerk came about ten o’clock. The prisoner, before he 
saw them, told the gaoler that some part of what he had stated the night 
before was not correct, as to what part of the house he met the deceased 
in when he first struck her, and he said it was in another part of the house. 
When the mayor saw the prisoner in the gaoler’s room, he said : ‘ I am 
come to see you, as I understand you wish to make some communication 
to me.' The mayor then said to him : ‘ Before you say anything, I think 
it necessary to apprise you, as 1 have done several times during your 
examination, that it will probably be given in evidence against you. 
You are, therefore, to use your own discretion, and say little or nothing, 
as you may think best ; and if you have changed you mind since you 
sent to me, and do not choose to say anything, I will retire, and shall not 
feel at all angry with you for having brought me down unnecessarily.’ 
The prisoner said something ; what he said was taken down in writing, in 
his own words ; it was read over to him by the town clerk, and the clerk 
asked him if he had any objection to sign it : he said he had not any, but 
his hand shook so much he could not write his name, but it was all true. 
The mayor then signed the examination, but it was not signed by the 
prisoner. This examination of the prisoner was read ; and it contained 
a confession of his having committed murder, and the circumstances 
attending it. It appeared that the prisoner had undergone five or six 
examinations, including the coroner’s inquest. In the course of the same 
morning, after the mayor was gone, one of the mayor’s officers saw the 
prisoner, and in answer to a question how he was, the prisoner told him 
he was better since he had eased his mind ; and in the conversation they 
had, he told the officer that he had committed the murder, and related 
some of the particulars. The next morning (Sunday) the prisoner was 
taken from Bath to the county gaol by another of the mayor’s officers, 
and in answer to an inquiry how he felt, he said he felt a good deal better 
since he had relieved his mind ; and in the course of their journey he told 
this last-mentioned officer that he had committed the murder, and stated 
some of the particulars. It was contended on the part of the prosecution 
that, even supposing the confession made to B., the gaoler at Bath, 
immediately after the chaplain’s interview with the prisoner, were not 
receivable in evidence, still that the confession made to the mayor was 
receivable, inasmuch as the mayor cautioned him against saying anything, 
unless he thought it right, and that what he said would probably be given 
in evidence against him. But Littledale, J., thought that, after what the 
chaplain had said to him, nothing that the mayor said could do away 
the effect which the chaplain had produced in his mind, and that it differed 
from those cases where a confession having been made under circum­
stances which prevented its being received in evidence, if a magistrate has 
cautioned a prisoner not to say anything against himself, a subsequent 
confession made before a magistrate has been admitted in evidence. The 
learned judge received the confessions in evidence, and the prisoner was 
found guilty. But the point was reserved for the consideration of the
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judges ; before whom it was argued (in). The judges were of opinion 
that the confessions had been properly received, and that the conviction 
was right ; upon the ground, it is understood, that there were no temporal 
hopes of benefit or forgiveness held out, and that such hopes, if referable 
merely to a future state of existence, are not within the principle on which 
the rule for excluding confessions obtained by improper influence is 
founded (n).

(c) What Threats and Menaces will exclude a Confession.

It would seem that fear alone, without threats, will not render a 
confession inadmissible (o). Saying to a prisoner that it would be worse 
for him if he did not confess, is sufficient to exclude a confession (p). 
So a confession induced by saying, ‘ Unless you give, me a more 
satisfactory account, 1 will take you before a magistrate,’ or (q) by 
saying, ' That unfortunate watch has been found, and if you do not 
tell me who your partner was I will commit you to prison as soon as we 
get to Newcastle. ; you are a damned villain, and the gallows is painted 
in your face ’ (r), cannot be given in evidence.

A boy between eight and nine years old was thus questioned by a 
policeman : ‘ Have you ever been to school ? ’ He said, ‘ Yes.’ ‘ Do 
you know what will become of you if you tell a falsehood ? ’ ‘ Yes; 
1 shall go to hell.’ ‘ Do you think God knows everything that is 
done ? ’ ‘ Yes.’ ‘ Do you think He knows who set fire to the hay­
stack ? * The boy did not answer, but began to cry. The policeman then 
asked whether he could give any information about the fire, and told 
him, before he made any statement, he should apprehend him upon 
a charge of setting fire to W.’s ricks. After that the boy made a state­
ment. Cress well, J., after consulting Williams, J., said : ‘It seems to 
us both too hazardous to admit this evidence. It is impossible not 
to say that what passed may have acted upon the boy’s mind as a 
threat’(s).

Prior to the examination of the prisoner on a charge of sheep-stealing,
(m) Thv following authorities wen* cited : 

H. »\ Radford, I rivd at Exeter Hummer 
Assizes, 1823, where a clergyman had 
prevailed on thv primnvr to confess a 
murder, by dwelling on the heinousness of 
the crime, and the denuneiatioiiH of Scrip­
ture against it, without giving him any 
caution that it would lie used in evidence 
against him, and Best, C.J., refused to 
allow the clergyman to state the confession ; 
saying that he thought it dangerous after 
the confidence thus created, which would 
throw the prisoner off his guard, and the 
impression thus produced, to allow what 
he then said to be given in evidence against 
him. But it is said that this case was not 
determined on this ground ; hut that Best, 
C.J., thought that it was improper in the 
clergyman to violate the confidence re 
posed in him by the prisoner, and expressed 
a strong opinion to that effect ; and as the 
evidence was not wanted for the Crown, 
It was not pressed, and the prisoner was

convicted without it. K. v. Sparkcs, 
cited Peake, 78. Williams t>. Williams 
[17881 l Hsjg. (Consist.) 804,

(w) The case does not expressly decide 
that a chaplain was a person in authority ; 
but unless he was assumed to t>e so as 
regards the confessions made to him, there 
was no ground for arguing most of the

(o) Phipson, Kv. (4th id.) 244, citing 11. t\ 
Rome, 137 Cent. Cr. CL Hess. Pap., 220, 
Darling, .1,

Ip) 2 East, 1*. C. 650. Cf. R. v. Coley, 
It» Cox, 536, where the words were: * If 
you don’t tell me you may get yourself into 
trouble, and it will be the worse for you.'

(q) R. v. Thompson. 1 Leach. 201.
(r) R. v. Parratt, 4 C. A P. 570. Alderson, 

J.
(a) R. r. Day, 2 Cox, 200. R. v. Griffiths, 

jumt, p. 2185, and R. v. Hearn, C. A M. 100, 
were cited.
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his wife volunteered a confession of the particulars of the robbery ; and 
on the prisoner being brought up for examination, the justice told 
him that his wife had already confessed the whole, and that there was 
quite case enough against him to send a bill before a grand jury, and 
then asked him what he had to say. The prisoner immediately confessed 
his guilt, and stated several facts which had been previously deposed to 
by his wife. It was objected that this confession could not be received, 
inasmuch as the magistrate's address to the prisoner when he was brought 
before him to be examined was in the nature of a menace. But Parke, J., 
overruled the objection, saying he considered it rather as a caution (t).

The words, ‘ 1 must know more about it,’ said by a police constable 
to a prisoner in the course of a conversation between them respecting 
the subject matter of the charge, immediately before apprehension, 
were held not to exclude an admission (u).

Prosecutrix lost her purse, containing £1 4s., in a market, and asked 
the prisoner, who had been standing near her, whether he had seen 
the purse or seen anyone pick it up. He replied that he had not. She, 
however, suspecting that he had robbed her, gave information to the 
police. A policeman a short time after went in search of prisoner, and 
having found him told him that the prosecutrix had lost her purse, and 
that it was supposed that he had picked it up, and added, ‘ Now is 
the time for you to take it back to her.’ He denied it, and went with 
the policeman. As they walked along he commenced making a statement, 
but the policeman told him to say nothing until they saw the prosecutrix. 
Having met the prosecutrix after they had walked about six hundred 
yards, some conversation took place, and the prisoner was searched, and 
on a half a sovereign being found, the prisoner said to the prosecutrix that 
he would make it all up to her. Twenty minutes had elapsed between 
the time of the. policeman’s remark, ‘ Now is the time to take it back 
to her,’ and the prisoner’s statement, ‘ that he would make it all up to 
her.’ It was held, that there was no inducement held out to the prisoner, 
and that his statement or confession that he would make it all up to 
her was admissible in evidence against him (v).

If the words used to a prisoner be such that he might consider them 
as a threat, a confession is not admissible. The prisoner being in custody 
on a charge of arson, he was told that ‘ he ought to tell whatever was 
the truth, but he must be very careful as he was sure to be committed,’ on 
which he made a statement. Taunton, J., doubted whether the words 
used might not be construed as a threat, and having consulted Littledale, 
J., said : * We think as the words were so ambiguous that they might be 
considered by the prisoner as a threat, the evidence ought not to be 
given ’ (w).

Where a prisoner has been taken into custody by a constable without 
a warrant, and detained by him in durance for four days, and during 
his confinement a confession was obtained under certain promises and on 
the part of the prosecution it was attempted to be shewn that the con­
fession was voluntary, and not made under such promises ; Holroyd, J.,

(f) K. r. Wright. 1 Low. 48. Sew It. v. (r) K. v. Jones, 12 Cox, 241.
I/mg, tlC. & I*. 17». (w) It. t*. Williams, (Uoucvster Spr. Ass.

«) R. r. Unison, 12 Cox. 2V8. 118321, MSN. C. K. (1.
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said : ‘ Even if that were so, the fact of its having been made while in 
unlawful custody renders it unavailing ’ ; and there being no sufficient 
evidence without it, he directed an acquittal (x).

(d) Confession made after former one unduly obtained, or after 
Inducements once made.

If a confession has been obtained from the prisoner by undue means, 
any statement afterwards made by him under the influence of that 
confession is inadmissible.

Where an inducement which would exclude a confession has been 
held out to a prisoner, there ought to be clear evidence to shew that 
the impression caused by it has been removed before a subsequent 
confession, made at a different time, is admitted as evidence (y). The 
cases upon this subject are conflicting. But certain general rules and 
principles can be deduced from the following cases. The question 
whether the confessions can be received in evidence is for the judge, 
and each case must be determined upon its own facts.

In R. v. Nute (z), the prisoner was suspected of setting fire to an 
outhouse ; her mistress pressed her to confess, and told her, among other 
things, if she would repent and confess, God would forgive her, but 
she concealed from her that she would not forgive her herself : she 
confessed. The next day, another person, in her mistress’s sight, though 
out of her hearing, told her her mistress said she had confessed, and drew 
from her a second confession. Lord Eldon, C.J., allowed the confessions 
in evidence, and the prisoner was convicted. The jury, on having the 
confessions put to them, said they thought the first confession made 
under a hope of favour here, and second under the influence of having 
made the first. On a case reserved, the judges held that these points 
were not for the jury, but if Lord Eldon agreed with the jury, which he 
did, the confessions were not receivable ; but many of them thought 
the expressions not calculated to raise hope of favour here, and if not, 
the confessions were evidence (a).

(x) R. v. Ackroyd, 1 Ia-w. 41). This 
(locution lui* boon questioned, and it lias 
been observed that ‘ if the primmer were 
to believe the apprehension unlawful, that 
would make him careful not to disclose 
anything against himself ; if he should 
suppose it lawful, that aim» would make 
him careful not to make his situation worse, 
nor in any respect to prejudice himself.’ 
1 Phill. Ev. 407, and see R. v. Thornton, 1 
Mood. 27.

(y) See 2 East, 1». C. tlf>8. It. r. Bell, 
Joy, 71.

(z) I Burn’s • Justice ’ (30th cd.), 1)73. 
(o) In R. v. Sexton (MS. Chetw. i Burn's

• Justice,’ ed. Doyle and Williams, tit. 
4 Confessions,’ p. 1080). a confession had 
been improjierly obtained by giving the 
prisoner two glasses of gin. The officer to 
whom it had been made read it over to the 
prisoner before the committing magistrate, 
who told the prisoner the offence imputed 
to him affected his life, and a confession

might do him harm. The prisoner said, 
that what had been read to him was the 
truth, and signed the paper. Best, .).. 
considered the second confession, as well 
as the first, inadmissible ; saying, that had 
the magistrate known the officer had given 
the prisoner gin, he would no doubt have 
told the prisoner that what lie had already 
said could not be given in evidence against 
him, and that it was for him to consider 
whether he would make a second confession. 
If the prisoner had been told this, what he 
afterwards said would lie evidence against 
him ; but for want of this information he 
might think that he could not make his 
case worse than he had already made it, and 
under this impression might sign the 
confession before the magistrate. This 
case has been (it would seem justly) 
doubted, see Deacon Cr. L. 424 ; Joy, 17 ; 
Taylor. Ev. (lOthcd.) a. 880. Roseoe, Cr. 
Ev. (13th ed.) 31). In the first place the 
offer to confess was volunteered on the part
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Upon an indictment for murder it, appeared that the prisoner worked 
at a colliery, and some suspicions having fallen upon him, the overlooker 
charged him with the murder. The prisoner denied having been near 
the place. Presently the overlooker called his attention to certain 
statements made by his wife and sister, which were inconsistent with 
his own ; and added, ‘ There is no doubt thou wilt be found guilty ; it 
will be better for you if you will confess.’ A constable then came in, and 
said to the overlooker, in a tone loud enough for the prisoner to hear,
‘ Robert, do not make him any promises.’ The prisoner then made a 
confession. Patteson, J. said : ‘ That will not do. The constable ought to 
have done something to remove the impression from the prisoner’s mind.’ 
The overlooker, in about ten minutes, delivered the prisoner to the 
constable of the township. The constable stated, that when he received 
the prisoner, the overlooker told him (but not in the prisoner’s hearing) 
that the prisoner had confessed. That he took the prisoner to his house, 
and there said, ‘ 1 believe S. has murdered a man in a brutal manner.’ 
That the wife and brother of the prisoner were there, and said to the 
prisoner, ‘ What made thee go near the cabin ? ’ That the prisoner 
in answer made a statement similar in effect to the one he had made 
before. That he used neither promise nor threat to induce the prisoner 
to say anything. But that he did not caution him. That it was not 
more than five minutes after he received the prisoner into his charge that 
the prisoner made the statement. That he was not aware that the 
overlooker had held out any inducement. That the overlooker was 
not present when the statement was made. For the prisoner it was 
submitted that the second confession must be taken to have been made 
under the same influence as the first. Patteson, J., said : ‘ There ought to 
be strong evidence to shew that the impression under which the first 
confession was made was afterwards removed, before the second con­
fession can be received. I am of opinion, in this case, that the prisoner 
must be considered to have made the second confession under the same 
influence as he made the first ; the interval of time being too short to 
allow of the supposition that it was the result of reflection and voluntary 
determination ’ ; and the statement was rejected (6).

A. was charged with the murder of B.’s child. On being asked by B. 
whether he had anything to do with it, A. cried and said, * If you won’t 
send for the police, I will tell the truth.' B. promised not to hurt A. 
nor to send for the police if she confessed, and she then confessed. After­
wards C., a neighbour of B., took A. into a room where she repeated the 
confession. It was held that the first confession was inadmissible, and 
that the confession to C., though he was not in authority, was so closely 
connected with the first as not to be admissible (r).
of the prisoner; secondly, there was no 
promise or threat at all used by the con­
stable, nor was the prisoner in any way led 
to believe that by confessing he would 
escape from the charge, or be let out of 
custody ; thirdly, there was no induce­
ment to state anything but the truth. In 
1 Bum's* Justice,’ Doyl. &Wnm. 1081, note 
(fl). it is said : ‘The authority of this deeision 
seems doubtful ; for it is not every hope of

favour held out to a prisoner that will 
render a confession afterwards made inad­
missible ; the promise must have some 
reference to his escape from the charge.’

(b) It. t'. Sherrington, 2 lx<w. 123. R. r. 
Meynell, 2 Lew. 122. It. v. Hcwett, C. & 
M 634.

(r) R. r. Rue. 13 Cox, 209 ; 34 L. T. 400, 
Denman, J. Phipson, Ev. (4th ed.) 261.
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In an American case where the prisoner had been induced by promises 
of favour to make a confession, which was for that cause excluded, but 
about five months afterwards, and after having been solemnly warned 
by two magistrates that he must expect death, and prepare to meet it, 
again made a full confession, this latter confession was admitted in 
evidence (d). In this case, upon much consideration the rule was stated 
to be that, although an original confession may have been obtained by 
improper means, yet subsequent confessions of the same or of like facts 
may be admitted, if the Court believes, from the length of time intervening 
or from proper warning of the consequences of confession, or from other 
circumstances, that the delusive hope or fears, under the influence of 
which the original confession was obtained, were entirely dispelled (e). 
In the absence of any such circumstances the influence of the motives, 
proved to have been offered, will be presumed to continue, and to have 
produced the confession, unless the contrary is shewn by clear evidence, 
and the confession will therefore be rejected ( /).

Although such improper inducements may have been held out to a 
prisoner as would exclude a confession made under their influence, yet 
if the Court, taking into consideration all the circumstances of the case, 
should be of opinion that at the time a confession was made such induce­
ments had ceased to operate upon the mind of the prisoner, such confession 
will be admissible. In determining whether an inducement has ceased 
to operate, it will be material to consider the nature of such inducement, 
the time and circumstances under which it was made, the situation of 
the person making it, the time which has intervened between the induce­
ment and the confession, and whether there has been any caution given, 
and if so, whether that caution has been given generally, or expressly 
and specifically with reference to the inducement held out. Thus where 
it appeared that the prisoner, on being taken into custody, had been told 
by a person who came to assist the constable that it would be better for 
him to confess, but that, on his being examined before the committing 
magistrate on the following day, he was frequently cautioned by the 
magistrate to say nothing against himself, a confession under these 
circumstances before the magistrate was held to be clearly admissible (;/).

A constable told the prisoner he might do himself some good by 
confessing ; and the prisoner afterwards asked the magistrate if it 
would benefit him to confess ; on which the magistrate said he could 
not say it would, and the prisoner then declined confessing. But 
afterwards, on his way to prison, he made a confession to another 
constable ; and confessed again in prison to another magistrate. The 
judges held that the confessions were admissible in evidence, on the 
ground that the magistrate’s answer was sufficient to efface any expecta­
tion which the constable might have raised (h). Nor is it any objection 
to a confession made before a magistrate, that the prosecutor who was

(d) Guild’s case, 5 Hakt. 100, 108. 
Taylor, Ev. (10th «1.) a. 878.

(e) Taylor, Ev. (10th utl.) a. 878, citing 
Guild’» case, 5 Hakt. 180.

(/) Taylor, Ev. (10th ed.) a. 878, citing 
Roberta' eaae, 1 Devereux, 250, 204.

(g) R. v. Litigate, 1 PhilL Ev. (7th ed.) 
414, Bayley, J. See R. v. Howea, 0 C. & 
1\ 404, Denman, C.J.

(A) R. v. Rosier, 1 1‘hill. Ev. (10th ed.)
414.
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present first desired the prisoner to speak the truth, and suggested 
that he had better speak out, provided the magistrate or his clerk imme­
diately checked the prosecutor, desiring the prisoner not to regard him, 
but to say what he thought proper (#").

Where the prisoner has been duly cautioned by the magistrate, in 
pursuance of 11 & 12 Viet. c. 42, s. 18, anything said by him thereupon 
is admissible in evidence against him, although there may have been 
a previous promise or threat held out to him to induce him to confess (j).

In a case before the above Act it appeared that, before a prisoner 
was asked what he had to say, he was particularly cautioned by the 
magistrate not to say anything that would injure himself, for whatever 
he said would be taken down, and given in evidence against him. But 
it also appeared that a constable, who had previously induced the prisoner 
to make a confession to him by telling him it would be better to confess, 
had been examined before the magistrate, and in his examination had 
stated that he had told the prisoner that it would be better to confess, 
and had also stated all the prisoner had said to him in consequence. 
All this had been taken down, and read over to the prisoner, before he 
made his statement ; Littledale, J., refused to allow the statement to 
be given in evidence, as the caution given by the magistrate was not 
sufficient to obviate the effect of the inducement used by the constable (k). 
But where a constable proved that he had given the prisoner a hand­
bill, offering a reward to any accomplice who would give information 
on the subject of the robbery, and the handbill was read over to the 
prisoner, who made a statement, which the constable took in writing (/) ; 
when the prisoner was examined before the magistrate this statement 
was incorporated into the constable’s deposition. The prisoner was 
then told that anything he said would be taken down, and might be 
used against him, and the prisoner said that the statement to the constable 
was quite true. It was objected that the recognition by the last statement 
of a former inadmissible statement could not make that statement 
admissible. Tindal, C.J. : * The impression made by the constable was 
afterwards removed by the caution given by the committing magistrate ; 
and that the prisoner adopts his former statement. It is just the same 
as if the prisoner had repeated it or written it down de now after the 
caution, and then its admissibility could not have been questioned’(m).

Where a policeman said to the prisoner, who was charged with the 
murder of a bastard child, ‘ You had better tell all about it ; it will save 
trouble ’ ; and then put questions to her ; Erie, J., held that her answers 
were inadmissible. A superintendent of police had afterwards, about the 
same time, gone to the prisoner, and without cautioning her, put certain

(»') H. v. Edwards, 1 l’hilL (ibid.).
V) H. ». Bate, 11 Cox, 08ti.
(k) R. ». Smith, Worcester Spr. Ass. 

1830. MSS. C. H. (». Not only was them 
no express caution given not to rely on the 
promise made, but by receiving the previous 
confession in evidence the magistrate 
treated it as if it had been properly obtained 
and the prisoner might therefore well 
conceive that a subsequent confession could 
do liim no injury, and might possibly be

better for him ; and see R. r. (lilham, ante, 
p. 2175.

(/) Tindal, C.J., rejected this statement.
(m) R. ». Homer, 1 Cox, 864. • No 

notice was taken of the statement having 
been incorporated in the deposition of the 
constable, and therefore treated by the 
magistrate as lawfully obtained ; and R. ». 
Smith, nupra, was not cited, though a 
decision directly in point the other way.' 
C. 8. U.
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questions to her ; but it did not appear that he had referred to her state­
ments to the policeman ; she had, however, said when she saw him, ‘ Ah, 
I expected you ’ ; and the questions related to the number of her children, 
and especially what had become of the youngest, with whose murder she 
was charged, and whether she had been at Colchester on a particular day. 
Erie, J., after consulting Wightman, J., held that the answers to the 
superintendent were admissible (n).

Where a person in superior authority holds out an inducement to 
a prisoner to confess, a confession made to a person in inferior authority 
is not admissible, especially if such person do not give the prisoner 
any caution. Upon an indictment for arson it appeared that the com­
mitting magistrate had told the prisoner that, if he would make a disclosure, 
he would do all that he could for him. The prisoner, after he. was com­
mitted, made a statement to the turnkey of the gaol, who had held out 
no inducement to him to confess, and had not given him any caution not 
to confess. Parke, J., said : ‘ I think I ought not to receive the evidence, 
after what Mr. S. (the committing magistrate) said to the prisoner, more 
especially as the turnkey did not give any caution to the prisoner ’ (o).

Where upon an indictment for murder it appeared that the prisoner 
had sent for the coroner, desiring to make some statement ; the coroner 
told him that any confession that he made would be produced against 
him on the trial, and that no hope or promise of pardon could be held 
out to him, either by the government or by anyone else. Previous to 
this time a magistrate had had an interview with the prisoner, and had 
told him that if he was not the man that struck the fatal blow he would 
use all his endeavours to prevent any ill consequences from falling on 
him, if he would disclose what he knew of the murder, and that there 
were so many persons concerned in the transaction that it would be 
made known by some or other of them. The magistrate wrote a letter 
to the Home Secretary, to which he received an answer, stating that 
mercy could not be extended to the prisoner, for reasons that were 
therein mentioned ; which answer he communicated to the prisoner. 
All this occurred before the prisoner sent for the coroner. It was 
objected that, although the inducement that the magistrate would 
interest himself with the government had been removed, yet there were 
two other inducements : first, the hope that would arise from the personal 
endeavours of the magistrate ; and, secondly, the fear that if the prisoner 
did not confess, some one else would tell before him. Littledale, J., said :

(n) R. r. Cheverton, 2 F. & F. 833. The 
prisoner’s statement was that the father of 
the child had written for it, and that she 
had Kent it to him by a woman at the rail­
way at at ion at Colchester. The prisoner 
was acquitted, or the point would have been 
reserved ; and the point deserves recon­
sideration.

(o) R. v. Cooper, 5 C. & P. 636. The 
Reporters observe : ‘ If a person of inferior 
authority cautions a prisoner not to confess, 
after an inducement held out by a person 
of superior authority, it is important to 
consider whether a statement made by a 
pi isoner under such circumstances would be

receivable ; as it seems to be but a fair 
conclusion that what was said to the pris­
oner by the magistrate would be much 
more likely to operate on his mind than 
anything subsequently said by a constable.’ 
‘ It may be added, that as the inferior can 
have no control over the su|>erior, it is 
difficult to see how any caution by the 
inferior could do away with the effect of 
the inducement by the superior, as the 
prisoner must be aware that the inferior 
could have no power to prevent the superior 
from carrying his promise into effect. 
See the ruling of Littledale, J., in R. v. 
Gilham, ante, p. 2176.' C. S. G.
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4 I think that this declaration is clearly admissible. I think that the 
conversation with the magistrate, after he received the Secretary of 
State’s letter, and the caution given by the coroner, must be taken to 
have completely put an end to all the hopes that had been held out ’ (p).

Where a prosecutrix said to her servant-girl, who was in custody 
of a private person in her house at night, on a charge of administering 
poison, ‘ Jane, now you see the effects of your wickedness ; you will be 
to go from here to-morrow morning to S., to the magistrates, and not 
return again ’ ; on which the girl said, 4 Sooner than 1 will go from here, 
or anywhere else, 1 will tell the truth ’ ; to which the prosecutrix answered, 
1 That is all 1 want.’ A statement then made was held inadmissible. 
On the following morning a constable came to the house, and while there, 
without giving her any caution, said to the girl,4 My dear girl, where did 
you get the stuff from that you put in the tea and coffee i ’ It was 
held that what was then said must be considered as being under the 
influence of what was said the night before, because she was still in 
the house, and still in the hopes that she might not be taken before 
the magistrates. The constable afterwards took her to S., and while 
on the way thither she made a statement, without any caution having 
been given or any inducement having been held out to her, and this 
was held admissible, because the only hope was that she should not be 
taken away from the house, and this must have been at an end when 
she was taken away by the constable (q).

(e) Confessions elicited by Questions.

A justice who is holding a preliminary inquiry as to an indictable 
offence is not entitled to interrogate the accused unless he is sworn as a 
witness, and then only within the limits prescribed by the Criminal 
Evidence Act, 1898 (61 & 62 Viet. c. 36), post, p. 2271.

Where M., the chief officer of the police at Liverpool, stated, that on 
November 18, the prisoner, a boy of fourteen years of age, was appre­
hended by his directions, without any warrant, between twelve and 
one o’clock, and that he was carried to the police office about one o’clock. 
The magistrates were then sitting at a very short distance, and continued 
sitt ing till between two and three, and till the business presented to them 
was finished ; but the prisoner was not carried before them, because the 
police officer was engaged elsewhere. The officer ordered the prisoner 
to Bridewell on his own authority, between four and five o’clock ; and 
between five and six o’clock he told the prisoner that, in consequence 
of the falsehoods he had told, and the prevarications he had made, there 
was no doubt that he had set the premises on fire ; and he therefore asked 
him if any person had been concerned with him, or induced him to do it ? 
The prisoner said he had not done it. The police officer replied that 
he would not have told so many falsehoods as lie had if he had not been 
concerned in it, and he again asked him if anybody had induced him to 
do it ? The prisoner then began to cry, and made a full confession. In

(p) R. r. Clewcs, 4 C. & P. 221. See R. v. Assizes, 1832 (M88. C. 8. (1), Bowanquet, 
Bryan, Joy, 73 ; Jebh, ('. & l*. U. (Ir.) 157. J. : Ivnh fully reported in It. v. Richards, 

(?) R. v. (JriftitliH Worcester Summer 5 C. & 1*. 318.
VOL. 1L 4 C
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speaking of the falsehoods, the police officer referred to an examination 
of the prisoner ho had himself made. The prisoner was taken before 
he had dined, and had had no food from the time he was apprehended 
till after his confession. Hay ley, J., thought it deserved consideration, 
whether a confession so obtained, when the detention of the prisoner 
was perhaps illegal, and when the conduct of the officer was calculated to 
intimidate, was admissible in evidence, and reserved the point for the 
opinion of the judges, a majority of whom held the confession rightly 
received, on the ground that no threat or promise had been used (r).

Where rumours had been afloat that the prisoner had been delivered 
of a child, but the only ground for such suspicion was that she had been 
observed up to a certain time to increase in size, and had afterwards 
recovered her usual form ; and in consequence of these rumours a police 
officer went to her, charged her with having been recently delivered, 
and with having murdered the child, or at least concealed its birth. 
The result of his questioning was that she made a statement, which he 
detailed. Erie, J., made strong observations on the impropriety of 
questioning the prisoner at the time when there was no proof of any 
crime having been committed, but the evidence was left to the jury (»).

Expressions or statements made to a police officer before arrest are 
admissible (<). Judicial opinion has been divided as to the admissibility 
of confessions or admissions made in answer to questions by the police (u) 
without caution after arrest (v). But in R. v. Best (w) it has been held 
that such confessions or statements are not rendered inadmissible merely 
by the fact that they are made in reply to questions put after arrest.

A confession obtained by questions put by the prosecutor’s wife (w), 
or by persons who are neither constables or officers (z), or by a fellow 
prisoner (y), is admissible. So where it was proposed on the part of the 
prosecution to prove what had been said by the defendant in his examina­
tion before a committee of the House of Commons, which the defendant

(r) K. r. Thornton, 1 Mood. 27, Bout, 
C.J., Bay Ivy, J., and Holroyd, .1., dm- 
seniientibu■*. H. v. Kerr, 8 C. & I*. 178. 
(libney's cane, Joy, 36. K. r. Hughe*, ibid. 
39. Although there can be no doubt that 
confessions elicited by queutions put by 
officer* are admissible, still there can be 
equally little doubt that it i* no part of the 
duty, or rather that it is a breach of the 
duty of an officer to put question* to 
prisoner* in their custody, and learned 
judges have in many ease* reprobated such 
conduct in the strongest terms ; and where 
it ap|*'arcd that a constable was in the 
practice of interrogating prisoners in hi* 
custody, Patteson, J.. threatened to cause 
ease ||H3H|, Ruse. (V. Kv. (12th ed.) 44. 
him to In* dismissed from his office. Hill's
li i. Hawetfc,• Out,611.

(«) It. r. Berriman, ll Cox. 388. It 
should, however. In* borne in mind in these 
cases, that every |N*ace officer is justified 
in apprehending on reasonable suspicion, 
though no felony has Im*cii committed ; and 
that in cases of suspicion it may frequently 
be perfect ly right for a |N*acc officer to ask

question* of a *u*|>ected person not in 
custody, provided such question* In* fair 
and adapted to the particular circum­
stances.

(!) R. ». Dougal, 117 J. P. 32f>. R. ». 
Kershaw, 18 T. L R. 367.

(a) Against admitting nurk confessions. 
See R. v. Bodkin. 9 Cox, 403 ( I r. ). R. ». 
flavin, 16Cos, 666, A. L Smith, .1 R a 
Male, 17 Cox, 1189, Cave, J. R. r. Histcd. 
19 Cox, III, Hawkins, J. R. ». Knight, 20 
Cox, 711. Channel), J. Far admitting nurk 
confessions. R. r. Bracken bury. 17 Cox, 
Day. ,1. R. ». Miller. 18 Cox, A4. Hawkins. 
J. Roger* ». Hawken, 117 I* J. (J B., 526, 
Russell, C.J., and Hawkins, J. R. ». 
Johnson, 16 Ir. C. L. Rep. 60. See also the 
Canadian cases. R. ». Kay, 9 Canada Cr. 
('s'. MNL R. / Ryan. Ibid. 347.

(») As to caution, see R. ». Conte, L. R. 
4 P. C. 606. and ante, p. 2108.

(it) 11906|, I K.B. 092.
(w) R. r. l'|N*hurch, ante, p. 2161.
(x) R. r. Wild, ante, p. 2107.
(y) R. ». Shaw, ti C. A P. 372.
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had been compelled to attend ; and on the part of the defendant it 
was objected that, since this statement had been made under a com­
pulsory process from the House of Commons, and under the pain of 
incurring punishment as for a contempt of the House, the declarations 
were not voluntary, and could not be admitted for the purpose of 
criminating the defendant ; Abbot, J., overruled the objection and 
admitted the evidence (z).

(f) Evidence given on Oath by Prisoner —when admissible.
Except in cases in which the prisoner is a competent witness (a), his 

examination on oath before a justice on a charge then made against him 
of committing an indictable offence is not admissible in evidence against 
him on his trial for that offence (b), either as a deposition or as a con­
fession (c).

There arc numerous decisions on this point beginning with It. v. 
Smith (d). In that case an examination of a prisoner taken before a 
magistrate was written under the following words, which except as to 
the name were printed, ‘ The examination of — Homage, taken on oath 
before me,’ &c., and was signed by the magistrate ; and Le Blanc, J., 
rejected the examination, because it purported to have been taken on 
oath, and would not permit a witness to be examined for the purpose 
of showing that no oath had in fact been administered to the prisoner,
saying that he could not allow that 
hand of the magistrate to be disputed

(z) R. v. Merceron, 2 Stark. (N. P.) 3ti(i. 
On thin ease being cited in R. v. (iilliam, 1 
Mood. 180, Tenterden, C.J., «aid : 11 think 
there niUHt bo Homo mistake in that case ; 
the evidence must have been given without 
oath ; and before a committee of inquiry, 
where the witness would not be bound to 
answer.’ See also R. t\ (larbett, 2 C. & K. 
474, 483, for further remarks on this case. 
So if a witness answers quest ions to which ho 
might have demurred, as subjecting him to 
tenait ies, his answers may be used against 
lim for all legal purposes ; and therefore, 

in an action on 5 (Jco. II. c. 30, s. 21, the 
defendant's examination before the com­
missioners was allowed to be given in 
evidence, to shew that by his own confes­
sion he had concealed the pro|>erty of the 
bankrupt. Smith v. Bcadncll, 1 Camp. 30. 
See also Stocktlcth v. Do Tantôt, 4 Camp. 
10.

(o) R. v. Bird, It) Cox, 180 ; 02 J. P. 
700.

(6) 2 Hawk. c. 40, s. 37. The judges’ 
orders in Kel. (J.) 2, direct that ‘ all justices 
of the peace do take examinations of the 
felonies without oath.’ Cf. Buller (N. P.) 
242. • There is no doubt that an examina­
tion of a prisoner taken on oath is irregular, 
and therefore inadmissible as an examina­
tion under the Indictable Offences Act, 
1818. The magistrate has, except as above 
stated, no authority to administer an oath 
to the accused : and the accused has a right to

which had been sent in under the

refuse to be sworn,’ and until the Criminal 
Evidence Act, 1898, was not a competent 
witness except under a few statutes (post, 
pp. 22(59 et seq. ). * Perhaps, the rejection 
of the examination of prisoners on oath 
altogether may have originated in not 
distinguishing between an examination 
admissible under the statute, and one 
admissible as evidence at common law. 
The point seems to have been taken for 
granted in all the cases decided before the 
passing of the Act, and never solemnly 
discussed.’ C. 8. G.

(c) An oath imposed on a prisoner in
custody is likely to operate as a kind of 
constraint or compulsion. 1 Pliill. Kv. 
402. Mr. <ireaves suggested (3 Russ. Cr. 
(tltli cd.)ôl3 n.) that the fact that a prisoner 
was examined on oath should Ik* considered 
as merely creating a presumption that his 
statements were not voluntary, and 
referred to a statement by Abinger, C.B., 
in R. v. Wheater, 2 Mood. 45. ‘ 1 under­
stand if a prisoner's examination lie on 
oath, it shall not be received in evidence 
without reference to a duress or threat. / 
see no reason for it : in principle the answer 
may be quite voluntary.’ That case 
related to an examination in bankruptcy, 
after the examinee had I teen cautioned, and 
permitted to elect what questions he would 
answer. Cf. An lib. (V. I’l. (22nd ed.) 299.

(d) 1 Stark. (N. P.) 242. See post, p. 
2189.

4 c '2



2188 IBOOK XIII.Of Evidence.

In R. v. Lewis (e), upon an indictment for administering poison, 
it appeared that on the day on which the prisoner was committed she 
and several others were summoned before a magistrate, and at a time 
when she was under no charge, and when there was no specific charge 
against any person, she and the other persons were examined upon oatli 
touching this poisoning, and their statements taken down in writing ; but 
on the conclusion of the examination, the prisoner was committed for trial 
on this charge. It was proposed to put in the examination of the prisoner, 
and R. v. Tubby (/) was cited. Gurney, B., said : ‘ This case is quite 
distinguishable from the case cited. Under the circumstances of that 
case 1 should have been disposed to agree with my brother Vaughan. 
1 remember in the case of 11. v. Walker, which was a case of forging a 
will, I gave in evidence an affidavit made by one of the prisoners in the 
suit in Doctors Commons, and the prisoner was convicted and executed. 
But this being a deposition made by the prisoner at the same time as 
all the other depositions on which she was committed, 1 think it is not 
receivable. 1 do not think this examination was perfectly voluntary ’ (*/).

Upon an indictment against a father and daughter for receiving stolen 
goods, it appeared that the daughter had been examined upon oath 
as a witness before the committing magistrate, and it was proposed to 
ask what she then said in the presence of her father. Gurney, B., said: 
* I think you cannot do that. We cannot hear anything she said before 
the magistrate when she was a witness ; if after having been a witness 
you make her a prisoner, nothing of what was said then can be admitted 
in evidence ’ (h).

The prisoner being in Bridewell sent for a magistrate, and asked 
what was the charge against him, which the magistrate told him. Nothing 
further passed. About an hour afterwards the prisoner again sent for 
the magistrate, and made an information, which was produced. The 
magistrate made no threat, and held out no inducement to the prisoner, 
and did not caution him against criminating himself, lie was sworn, 
and put his mark to it. The magistrate did not inform the prisoner that 
his information would be used against him. The magistrate thought 
the prisoner would be admitted as a Crown witness, and the prisoner 
might have been under that impression also. The prisoner ‘ was in as

(e) 0 C. ft 1*. Itil, and MSS. C. 8. U.
(/) G C. ft 1*. 530, poet, i). 2100.
(ij) It is said (1 I'liill. Kv. 403) that, 

* when she was summoned to ap|s-ar, 
suspicion attached to her ; and the case 
bears a strong resemblance to that of an 
individual examined on oath under a 
charge. This is inaccurate, and neither 
warranted by the report in V. ft 1\ nor my 
note of thi vase, and I was counsel in it. 
The prisonei was summoned in the ordinary 
way as a person who could give some 
evidence touching the matter, and not 
because any suspicion attached to her. 
See the note (h) infra. C. S. tl.

(h) K. v. Davis, U U. ft 1\ 177, and MSS. 
C. 8. U. ‘ It does not appear from the 
report that this individual was taken as a 
prisoner before the magistrate ; but there

were circumstances sufficient to raise a 
suspicion of guilt, and sufficient also to 
shew that the statement was not jn-rfectly 
voluntary.’ I l'hill. Kv. 404. it should 
seem, from the fact of her being examined 
as a wit ness, that she was not taken before 
the magistrates as a prisoner ; and as to 
the circumstanees sufficient to raise a 
suspicion of guilt, none such are stated to 
have In-en proved In-fore the magistrate, 
either In-fore or at the time when her exam­
ination was taken ; and assuming that such 
suspicion might exist in the minds of the 
magistrates or others, or even that the 
prisoner might ho aware that there was such 
suspicion, that was not the ground of the 
decision, but that the prisoner had been 
examined on oath as a witness. C. 8. U.
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a Crown witness.’ The prisoner swore his information again, but not 
in the presence of the other prisoners, but lie refused to support his 
information, or appear as a witness. The magistrate had refused to 
admit the prisoner to bail. It was objected that the information was 
inadmissible as a confession, because the usual caution was not given, 
and an inducement was used ; and, further, that its being on oath rendered 
it inadmissible ; and upon a case reserved, it was held that the information 
ought not to have been received in evidence (i).

It would seem that statements made by a prisoner without oath 
before a justice if taken regularly in accordance with the Indictable 
Offences Act, 1848, are not rendered inadmissible because as returned 
with the depositions they purport to have been made under oath (/) ; 
and that in such cases if it can be shewn that the accused was not in fact 
put on oath, the statement reduced to writing may be received against 
him, or if need be, oral evidence be given of what the accused said. 
And where the accused is sworn and examined on oath by mistake and 
on discovery of the mistake the deposition is destroyed and the statement 
of the accused taken in the regular manner it is admissible.

On an indictment for arson against two prisoners, it appeared that, 
when one of the prisoners was first brought before the magistrate, it 
was thought that he had appeared as a witness, and by mistake he 
was sworn ; but it being discovered that he was one of the accused 
persons, the deposition, which had been commenced, was torn, and 
the prisoner subsequently made a statement, after having been cautioned 
by the magistrate ; and that statement was offered in evidence. It was 
objected that the whole examination before the magistrate was but 
one transaction, and that the oath was binding during the whole inquiry, 
({arrow, B., 4 What was first taken down and afterwards destroyed does 
not prejudice the prisoner. We do not know what he said : it is as if 
it never existed ’ : and the statement was received (k).

Statements by Accused on Oath when not under Accusation. -The 
rule above stated (ante, p. 2187) does not apply to a statement made 
by a prisoner, in an examination before a magistrate, when he was not 
in custody, but examined against another person on a distinct charge ; 
provided, of course, there has been no inducement given to confess, and 
no promise of favour or of a reward for information. A statement so 
made by one in his capacity of witness, who was perfectly free to refuse to 
answer any questions that had a tendency to expose him to a criminal 
charge, seems to be clearly admissible (/). And it may be laid down

(i) K. v. M'Hugti, 7 Cox, 483. See R. v. 
liillis, 11 Cox, 69.

O’) bi R. v. Shellswell (Oxford Spr. Am*. 
I82H, Park, J., MSS. C. 8. U.), an exami­
nation beginning ‘ this deponent saith ’ is 
hum! to have been rejected as implying that 
the statement was made upon oath. Sed

(0 R. v. Webb, 4 C. ft P. 564. Taylor. 
Kv. (loth ed.) s. 899a.

(/) In R. v. (bote, LR.4P. C. 699, after 
reference to many eases on the subject, it is 
said : ‘ From these cases, to which others

might Im> added, it results, in their lord- 
ships’ opinion, that the depositions on oath 
of a witness legally taken are evidence 
against him should he be subsequently 
tried on a criminal charge, except so much 
of them as consists of answers to questions 
to which he has objected as tending to 
criminate him, but which he has been 
improperly compelled to answer. The 
exception depends upon the principle nemo 
lenetur aeipxum otcumn, but does not apply 
to answers given without objection, which 
are to he deemed voluntary.’ In another
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generally that a statement upon oath by a person not being a prisoner, 
and when no suspicion attached to him. the statement not being com­
pulsory, nor made in consequence of any promise of favour, is admissible 
in evidence against him on a criminal charge (#«). Thus where, upon an 
indictment for forgery, it appeared that, before the prisoner was either 
charged with or suspected of having committed any offence, one Shearer 
had been examined on a charge of forgery, and that the prisoner was 
called as a witness against Shearer on that occasion, and sworn to a 
deposition, which was proposed to be read against the prisoner ; and 
it was objected that the deposition being a statement made upon oath, 
could not be received as evidence against the prisoner; Parke, J., 
said, ‘ I think 1 ought to receive this evidence. The prisoner was not, 
at the time when he made this deposition, charged with any offence : 
and he might on that, as well as on any other occasion, when called as 
a witness, have, objected to answer any questions which might have a 
tendency to expose him to a criminal charge ; and not having done so, 
his deposition is evidence against him * (n). So where on an indict­
ment for burglary it was proposed to read a statement made upon 
oath by the prisoner, at a time when he was not under any suspicion, 
and it was objected that it was a violation of the rule of law that a 
prisoner should not be sworn, Vaughan, B., said : ‘ 1 do not see any 
objection to its being read, as no suspicion attached to the party at the 
time. The question is, is it a statement of a prisoner upon oath ? Clearly 
it is not, for he was not a prisoner at the time when he made it ’ (o).

So where, on an indictment for threatening to accuse of an infamous 
crime, it appeared that the prisoners had made a charge against the 
prosecutor, and been examined before the magistrate as witnesses against 
the prosecutor, and their depositions contained both their examinations 
and cross-examinations ; their answers on cross-examination were not 
only contradictory in themselves, but quite inconsistent with each other. 
It was held that the examinations were admissible, but that the cross- 
examinations were not, as there was not any such connection between 
these answers and the particular charge in the indictment as to make 
them relevant (;>). So where Chidley and Cummins were indicted for 
maliciously wounding, and at the examination before the magistrates,
part of tliv judgment it to «aid : * With re- 
apvvt to the objection that Cook, when a 
witness, should have been cautioned in the 
manner in which it is directed by statute 
that persons accused In-fore magistrates 
an- to Is- cautioned, it is enough to say that 
the caution is, by the terms of the statute, 
applicable to accused persons only, and 
has no application whatever to witnesses.'

(m) Ibid. See R. v. Colmer, 0 Cox, 0(Xt. 
R. e. Bateman, 4 K. & F. 10(18.

(n) R. c. Haworth, 4 C. & P. 264; 
(Ireenw. Coll. Stat. 138 (n).

(a) It. r. Tubby. 5 CL à ft mk Thr 
deposition was not read, but withdrawn by 
the counsel for the Crown, as it did not con­
tain anything material. In R. v. Wheater, 
2 Mood. 45, Vaughan, J., said : 1 In R. r. 
Tubby, what n-ason is then* for saying that 
there was any restraint on the person

making the statement ? ’ and Alderson, It., 
said. ‘ it d<N-s not appear then- (in R. 
Tubby) that the oath was a lawful one.’

(/>) It. Itraynell, 4 Cox, 4(M. Williams. 
.1. The particulars of the cross-examina­
tions am not stated. ‘ It may In- added 
that the examination and cross-examina- 
tion formed one document and, accord- 
ing to the general rule, the whole ought 
to have been read. See (loss v. Quinton, 
3 M. & (Jr. 825, where an examination 
of a bankrupt contained his examination 
in chief and cross-examination and in 
the latter a copy of an agreement was 
incorporated, and it was held that the 
examination was one entire thing, and that 
the whole must be put in evidence, including 
the cross-examination and copy of theagree- 
ment.’ C. 8. G.
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Chidley alone was charged with committing the offence, and Cummins 
came forward voluntarily, and gave evidence exculpating Chidley, and 
confessed that he had inflicted the injuries upon the prosecutor, and 
upon this he and Chidley were committed ; it was held that Cummins’s 
deposition was admissible (q).

Statements on oath in civil proceedings or on inquiries before com­
petent officers or tribunals are admissible in subsequent criminal pro­
ceedings against the witness, if made voluntarily, i.e. with the power of 
refusing to answer the criminating question. This rule is particularly 
applicable to affidavits (r).

The prisoner was indicted for having made a false declaration, the 
statements in which subsequently became the subject of an inquiry 
before one of the poor law inspectors, under the authority of the Poor Law 
Act, 1847 (10 & 11 Viet. c. 90) («), and the prisoner was examined on 
oath respecting the declaration, and her answers were reduced to writ­
ing in a minute-book, and she had affixed her mark ; she was not 
cautioned that what she said would be used against her ; and her 
statement was held inadmissible, on the ground that the answers were 
given by an illiterate person, who had not been cautioned, under the 
compulsion of an oath (<).

On an indictment for forging the acceptance of a bill of exchange, 
‘ Accepted, payable at Masterman and Co.’s, London, William Booth,* 
it appeared that the prisoner had been called as a witness for Booth in an 
action brought against him on that bill, and in cross-examination he made 
several statements tending to shew that the acceptance was a forgery 
without objection, and afterwards either put himself in the hands of the 
court or declined to answer questions put to him, but he was compelled 
to answer these questions, and this examination of the prisoner was pro­
posed to be given in evidence on the trial for forgery ; the counsel for the 
prisoner objected to those parts of the cross-examination being read which 
followed the prisoner’s declining to answer, and applying to the court 
for protection. The objection was overruled, and, on a case reserved, 
was held that if a witness claims the protection of the court, on the ground 
that the answer would tend to criminate himself, and there appears rea­
sonable ground to believe that it would do so, he is not compellable to 
answer ; and, if obliged to answer notwithstanding, what he says must 
he considered to have been obtained by compulsion, and cannot be. given 
in evidence against him ; and that it made no difference in the right of 
the witness to protection that he had chosen to answer in part, as he was 
entitled to it at whatever stage of the inquiry he chose to claim it, and 
that no answer forced from him by the presiding judge, after such claim, 
could be given in evidence against him (u).

(o) R. v. Chidley, 8 Cox, 366, Cockburn, 
OJ.

(r) See H. v. Ooldshede, 1 C. A K. 667. 
K. r. Walker. 6 G A t. 1# nl 

(*) 8. 10 authorises the commissioners 
or inspector* to summon any person they 
think fit, and administer an oath, Ac. 8. 
20 makes every person giving false evidence 
guilty of perjury, and every person who 
refuses to give evidence guilty of a

misdemeanor.
(() R. v. Murtagh, 6 Cox, 447 (Ir.). 

Pennefather, C.B., and Moore, J.
(m) K. v. (iarbett, 1 Den. 236 ; 2 C. 

& K. 474. This was the ruling of nine 
judges (Parke, B., Aldcrson. B., Colt man, 
,|„ Maule, J„ ltolfe, B., Wightman, .1,, 
Cresswoll. J., Platt, B., and Williams, J.), 
against six (Denman, C.J., Wilde, C.J., 
Pollock, C.B., Patteson, .1., Coleridge, J.,
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Upon an indictment for forging a deed, the answer and deposition 
in chancery of the prisoner were tendered in evidence against the prisoner, 
and were objected to on the ground that they were upon oath ; but 
Vaughan, B., was clearly of opinion that they were admissible, being 
made before any charge was made against the prisoner. The amended 
bill in the same suit in chancery was put in and read ; it contained 
a charge of forging the deed against the prisoner, on which it was again 
objected that the answer and deposition of the prisoner were not admis­
sible, upon the ground that the bill contained such charge of forgery. 
Vaughan, B., ‘ The argument would go the length of not admitting de­
positions in the case of perjury. If the party chooses voluntarily to 
answer, he is bound by it, and the answers are admissible ’ («). So on an 
indictment for a conspiracy, the answers in chancery of the defendants, 
which had been made by them upon oath, in a suit which had been 
instituted by the prosecutor, are admissible in evidence (w).

In certain civil or quasi civil proceedings a witness may be com­
pelled to answer criminating questions.

Examinations in Bankruptcy. -The prisoner was indicted for mutilat­
ing one of his trade books, and his examination before the Court of 
Bankruptcy was given in evidence against him. In this examination 
questions were put, and answers obtained (under threat of committal), 
relating to the prisoner’s trade books. Upon a case reserved it was held 
that, as all the questions touched matters relating to his trade dealings 
or estate, the bankrupt was bound to answer them, although by his 
answers he might criminate himself : that the questions, though tending 
to criminate the bankrupt, are made lawful, and if he refuses to answer 
them he is liable to be committed as upon a refusal to answer any other 
lawful question : that the statute has taken away the privilege that a 
party is not bound to accuse himself, and has enacted that he must answer 
questions by answering which he may be criminated ; and that one 
of the consequences is that what may be stated by a person in a lawful 
examination may be received in evidence against him : and that examina­
tion, therefore, was properly received (x).

Where the bankrupt’s examination in the Court of Bankruptcy 
was not respecting matters relating to his trade dealings or estate, it was 
held that the examination was properly received, upon the trial of an 
indictment against the bankrupt for uttering a forged letter with intent 
to obtain goods. The proper test is whether the party may object to
and Eric, .1.). Thu nine judges did not 
decide, as the case did not call for it, 
whether the mere declaration of the witness 
on oath, that ho believed that the answer 
would tend to criminate him, would or 
would not be sufficient to protect him from 
answering, where other circumstances did 
not appear in the case to induce the judge 
to believe that it would not. The nine 
judges did not think Dixon t\ Vale, 1 C. & 
P. 278, and East v. Chapman. 2 0. & P. 673, 
binding authorities. See jxml, p. 2348.

(r) It. v. Highlield, Stafford Sum. Asa. 
1828, MSS. C. S. (i. As to affidavits in a 
usit in an Ecclesiastical Court, see K. v.

Lewis, It C. A P. l«l.
(»') It. e. Doldshnle, I a A K. «17. 

Denman, C.J., said : ‘ the very oath on 
which an answer in chancery is given is the 
foundation of these indictments for perjury 
which we are trying almost daily.’

(z) H. v. Scott, D. A B. 47 ; 25 L. J. 
M. C. 128. Coleridge, J., dissented. R. v. 
OMS, Dears. 08. R. v. Widdop, 1,. R. 2 
C. C. R. 3; 42 L J. M. C. V. R. e. 
Robinson, L R. 1 C. C. R. 80 ; 30 L J. 
M. C. 79. R. v. Hillam, 12 Cox. 174. See 
R. v. VVheater, 2 Mood. 45 ; 2 Lew. 167. 
R. i\ Britton, I M. A Rob. 297. R. v. 
Cherry, 12 Cox, 32.
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answer. If he may, and he does not do ho, he voluntarily submits to the 
examination to which he is subjected, and such examination is admissible 
against him. This examination was not touching any matters relating 
to the trade dealings or estate of the bankrupt ; he might have objected 
to the examination, but he did not do so ; the examination therefore was 
voluntary and admissible (//).

The following cases deal with the use in criminal proceedings of 
evidence on oath obtained by compulsory examination.

By sect. 85 of the Larceny Act, 1861, it is provided that nothing in 
sects. 75-84 of that Act (z) shall enable or entitle any person to refuse to 
make complete discovery by answer to a bill in equity, or to answer any 
question or interrogatory in any civil proceeding, any court, or in any 
matter of bankruptcy or insolvency. But no person was liable to be 
prosecuted for any of the misdemeanors in the above sections if he 
first declared the act on oath in consequence of any compulsory process 
of any court of law or equity in an action, suit, or proceeding luma fide 
instituted by a person aggrieved. . .

The Bankruptcy Act, 1890(53 & 54 Viet. c. 71), s. 27, repealed so much 
of sect. 85, as provided that no person should be liable to l>e convicted 
of misdemeanors created by sects. 75-84 of the Larceny Act, 1861 (z), 
if he should have first disclosed the same in any compulsory examination 
in bankruptcy (a), and enacted by subsect. 2, ‘ A statement or 
admission made by any person in any compulsory examination or 
deposition before any court on the hearing of any matter in bank­
ruptcy, shall not be admissible as evidence against that person in any 
proceeding in respect of any of the misdemeanors referred to in the 
said sect. 85’ (b).

This provision does not exclude proof of the bankrupt’s admission by 
other modes (c), and does not apply so as to exclude admissibility of a 
statement of affairs made under sect. 16 of the Act of 1883 on a charge 
of misappropriating court moneys (d).

(y) R. v. Kloggott, Dear*. 666 ; 25 I* J. 
M. C. 93. In R. v. Darby, 2 Cox, 316, a 
bankrupt had been examined Indore a 
commissioner, not no much with a view to 
oppose his certificate aa to this prosecution, 
which waa for false pretences, and he had 
not been cautioned ; but hia solicitor waa 
present ; and the Recorder held that, an 
lie had been examined for the purpose of 
this prosecution, and not with reference to 
the bankrupt lawa, hia examination waa 
inadmissible. But this decision can hardly 
be considered aa an authority after R. v. 
Sloggett, and R. v. Scott, supra, and there 
is no weight in the fact that the prisoner 
had been examined with a view to the 
prosecution ; that is done every day in 
cases of perjury, and it cannot affect the 
admissibility of the evidence. See Stock- 
fleth v. De Taatet, 4 Camp. 10.

(z) Ante, pp. 1407 el *eq., relating to frauda 
by agente, factors, and bankers. Sa. 75,76 
arc repealed and replaced by the larceny 
Act, 1901 (ante, p. 1407), which for the pur­
poses of a. 85 is read aa if included in the

Larceny Act, 1861.
(a) By a. 17 of the Bankruptcy Act, 

1883 (40 & 47 Viet. c. 52), which regulates 
the public examination of debtors, subs.
(7) ‘ The Court may put such questions 
to the debtor aa it may think expedient.’
(8) 1 The debtor shall be examined upon 
oath, and it shall lie hia duty to answer all 
such questions aa the Court may put or 
allow to be put to him. Such notes of 
the examination aa the Court thinks proper 
shall be taken down in writing, and 
shall be read over to and signed by the 
debtor, and may thereafter be used in evi­
dence against him ; they shall also be open 
to the inspection of any creditor at all 
reasonable times.’ As to examination of 
other persons as to dealings with the bank­
rupt, vide s. 27.

(b) See ante, p. 1414.
(c) R. V. Erdheim [1896], 2 Q.B. 260; 

18 Cox, 365. R. v. Hirachfield, 61 J.P. 520.
(d) R. v. Pike (1902), 1 K.B. 562 ; 71 

L.J.K. B. 287: 20 Cox, 164.
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By the Corrupt and Illegal Practices Prevention Act, 1883 (46 & 47 Viet, 
c. 51), s. 59, subsects. 1-6, an answer by a person to a question put to 
him by or before an election court shall not, except in the case of any 
criminal proceeding for perjury in respect of such evidence, be in any 
proceeding, civil or criminal, admissible in evidence against him (e).

By the Explosive Substances Act, 1883 (46 Viet. c. 3), s. 6, ‘ A 
witness examined on an inquiry ordered under the section by the 
Attorney-General shall not be excused from answering any question on 
the ground that it will incriminate him, but any statement made by 
him in answer to any question put to him in such inquiry shall not, 
except in the case of an indictment or other criminal proceeding for 
perjury, be admissible in evidence against him.’

By the Merchandise Marks Act, 1887 (50 & 51 Viet. c. 28), s. 19,
4 Nothing in this Act shall entitle any person to refuse to make a complete 
discovery, or to answer any question or interrogatory in any action ; 
but such discovery or answer shall not be admissible in evidence 
against such person in any prosecution for an offence against this

See also the Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 103.
Examinations before Coroner.—A difference of opinion has existed 

whether the examination of a person upon oath as a witness before a 
coroner, is admissible in evidence against such person on his trial. Where 
it appeared that a coroner’s inquest had been held on the body of A., and, 
it not being suspected that B. was at all concerned in the murder of A., 
the coroner had examined B. as a witness ; Park, J., would not allow the 
deposition of B.,so taken on oath, on the coroner’s inquest, to be read in 
evidence on the trial of an indictment against B. for the same murder (/). 
Upon an indictment for rape against ()., E., and T., it appeared that 
an inquest had been held upon the body of the woman alleged to have 
been ravished, and the coroner stated that at the inquest 0. made four 
statements ; that he had been sworn before each statement ; that each 
of the statements was taken down in writing, and signed by 0. E. made 
and signed a statement, and so did T. ; they were sworn before the state­
ments were made. No inducement of any kind was held out to either of 
the prisoners to make any statement ; neither threat nor promise ; they 
were all three brought before the coroner in custody. It was objected 
that these statements were not receivable in evidence, as they were on 
oath. These persons were in custody ; and in R. v. Wheeley (</), Alderson, 
B., rejected the statement of the prisoner, which had been taken at the 
inquest, because it was on oath, and taken while he was in custody. 
Williams, J. : ‘ I know that my brother Alderson did so, but 1 also know

(e) This provision has boon extended to 
municipal elections and elections to certain 
oflices, ante, Vol. i. pp. 661, (162.

(f) Anon., 4 C. A 1*. 266, note (b), tried 
at Worcester. In K. v. Clowes, reported as to 
other points in 4 C. & 1\ 221. the grand jury 
asked Littledale, J. : * Can the evidence of a 
prisoner, who was examined on oath before 
the coroner as a witness, be admitted as 
evidence against the same person, when 
subsequently indicted for the murder of

the person on whose body the inquest was 
held Y ’ Littledale, J. s ‘ Whatever any 
prisoner says at any time against himself is 
evidence, and therefore such a statement is 
admissible.’ The preceding case was then 
mentioned, on which the learned judges 
seemed to entertain doubt* upon the point, 
but directed the grand jury to receive the 
evidence, and leave the point for discussion 
upon the trial. MSH. C. 8. Q.

(</) 8 C. A P. 260.
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that since that there has been a reaction of opinion (if I may be allowed 
the expression) ; 1 shall therefore receive the evidence, and reserve the 
point if it should become necessary * (h).

But where, upon an indictment against the same prisoners for the 
murder of the same female, whom they had been charged in the pre­
ceding case with ravishing, the same depositions of the prisoners, taken 
on oath on the coroner’s inquest held on the body of the deceased (•'), 
were tendered in evidence ; Gurney, B., said : ‘ I am not aware of any 
instance in which an examination on oath, before a coroner or a magistrate, 
has been admitted as evidence against the person making it. 1 have 
known depositions before magistrates, made by prisoners on oath, and 
they have been uniformly rejected. In my own experience I do not 
recollect a case of a deposition before a coroner.’ After mentioning 
R. v. Wheater (/), the learned Baron added : ‘ 1 confess that 1 do not, 
on principle, see the distinction between that and some of the other 
cases ; still I am of opinion that in the present case I ought to reject the 
evidence ’ (k).

Upon an indictment for the murder of E. R., it appeared that no 
suspicion arose that her death had been caused by poison until after 
the death of M. A. S. ; but the parents having insinuated that M. A. 
had been poisoned by R., she was taken into custody upon the charge, 
and on the examination before the coroner as to the cause of M. A.’s 
death the mother was examined on oath as a witness, and her deposition 
was taken in writing, and read over to her, and she put her mark to it. 1 n 
the course of that examination questions were put to her relative to the 
death of E., and in consequence of her answers, and other circumstances, 
the body of E. was disinterred, examined, and found to contain arsenic 
in the stomach. The parents were thereupon taken into custody, and 
brought before the coroner, in custody, separately. The mother was 
told that she was charged with having poisoned her two children, and 
that that was the time when she might make any statement that she 
liked to the jury, and that what she said would be taken down in writing. 
Her former deposition made by her as a witness was then read over to her, 
and she said that she had a further statement to make, which she made, 
and what she said was written down, and afterwards read over to her ; 
she was asked to sign it, and refused. The coroner signed it, and it was 
produced and offered in evidence against the mother, together with her 
original deposition. It was objected that as the greater part of the 
statement had been made by the prisoner when under examination 
before the coroner upon oath, it could not be read in evidence against 
her. Erskine, J., received the evidence, but reserved the point (/). So 
on an indictment for murder, Parke, B., received in evidence a deposition

(A) R. v. Owen, 9 C. A P. 83. The 
report then proceeds—Mr. Tooke (the 
coroner) recalled : * I asked Owen if he was 
desirous of giving his evidence, and ho 
said : Yes : he was sworn, and gave evi­
dence. I asked each of the other prisoners 
if he wished to give evidence, and each 
said that he did.* Alderson, B., was the 
other judge at Stafford when this case was

(i) This is the whole statement in the

(;) 2 Mood. 43; 2 Lew. 137.
(le) R. v. Owen, 9 C. A I*. 238.
(I) R. v. Sandys, C. A M. 343 ; 2 Mood. 

229. As the mother was acquitted the 
judges thought it unnecessary to determine 
the question.
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made by the prisoner on oath as a witness before, the coroner (m). So 
also on a trial for manslaughter, Martin, B., after consulting Willes, J., 
admitted as evidence against the prisoner his deposition on oath taken 
by the coroner upon the inquest held on the deceased (n). And where 
the prisoner was indicted for administering poison with intent to murder 
her husband, the coroner stated that he had held an inquest on his body, 
which was adjourned, and that the prisoner was present as a witness 
on the second occasion ; no charge had at that time been made against 
her ; she made a statement on oath, which the coroner took down in 
writing. Campbell, C.J., after consulting Parke, B., admitted the 
statement, and the. prisoner was convicted and executed (o).

The results deducible from the cases seem to be that the mere fact 
of a party having been examined upon oath will not exclude a statement 
made by him (/>). It is obvious that such a statement may be just 
as voluntary as if it were not upon oath, as where a party tenders himself 
as a witness, and requests to be sworn, of his own mere motion. And 
it is clear that if a party is examined upon oath, and has an opportunity 
of objecting to answer any questions which he thinks may tend to 
criminate himself, but he answers such questions without objection, his 
answers are admissible in evidence against him in a criminal proceeding (7). 
By not objecting when he is entitled so to do he is taken to have answered 
the questions voluntarily. And in such a case it is not necessary that 
the witness should have been cautioned or put upon his guard as to 
the tendency of the questions, in order to render his answers admissible. 
But if the witness objects to answer any question as tending to criminate 
himself, but the Court improperly compels him to answer it, the answer 
is not admissible against him (r).

(g) Discoveries madc and Acts done in conseqw'nce of Confession 
unduly obtained.

Although confessions improperly obtained are not admissible, yet 
any facts or documents brought to light in consequence of such confessions 
may be received in evidence (s). Thus where a prisoner was indicted 
as an accessory after the fact for having received property, knowing it 
to be stolen, and had, under promises of favour, made a confession, and

(m) It. v. Haworth, (Jrcenw. Coll. Slat.
1371 AidUk O. PI (M d.) 327. 9m
It. r. Coliner, 9 Cox, 51 Hi.

(n) It. r. Bateman, 4 K. A F. 10(18.
(o) It. v. Sarah Cheshain, Chelmsford, 

March U, 1891. MSS. C. S. (>. This noto 
was submitted to Lord Weusleydale, 
who replied that he had no doubt 
the note of the decision was correct ; 
though he did not recollect that he was 
consulted by Lord Campbell, yet he could 
not doubt that ho was. The evidence was 
not sufficient to prove that the husband 
died of poison, and therefore the prisoner 
was indicted for administering it, as Lord 
Campbell informed the Editor. C. S. (J.

(p) See R. v. Coote, I* R. 4 P. C. 599 ; 
42 L. J. P, C. 46. The case turned on the 
law of the province of Quebec, which, as

regards criminal law, is based on that of 
England.

(y) R. v. (Jarbelt, 1 Den. 239, ante, 
p. 2191.

(r) Ibid. R. v. Coote, ubi sup. By 
9 (leo. IV. e. 54, s. 2 (1.), which was framed 
on 7 (leo. IV. c. 94, s. 2, as to taking the 
examinations of witnesses in felony, it 
was provided that 1 no such examination 
shall subject the party examined to any 
prosecution or penalty, or be given in 
evidence against such party, save on any 
indictment for having committed wilful and 
corrupt perjury in such examination ’ ; 
which seems to shew that otherwise such 
an examination might have been given in 
evidence in any case.

(») R. v. Lcatham, 8 Cox, 498.
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in consequence of it the property had been found in her lodgings, con­
cealed between the sackings of her bed ; it was held that the fact of 
finding the stolen property in her custody might be proved, although the 
knowledge of it was obtained by means of an inadmissible confession (t). 
Ro where a prisoner indicted for stealing a number of diamonds and 
pearls had been improperly induced to confess that he had disposed of 
part of them to a certain person ; the prosecution were allowed to call that 
person to prove that he had received the property from the prisoner (it). 
There can be no difficulty as to the propriety of these decisions, because 
the bare fact of the property being found in the possession of the 
prisoner in one case, and of his dealing with it as his own in the other, 
would, unconnected with any confession, have been clear evidence in 
sup|H>rt of the prosecution. But the cases have gone further, and it 
has been held that, on a prosecution for receiving stolen goods, where 
a confession had been improperly drawn from a prisoner, in the course 
of which he described the place where the goods were concealed, evidence 
might be given that he did so describe the place, and that the goods were 
afterwards found there (v). In this case the bare fact of finding the 
goods would be no evidence against the prisoner, unless coupled with a 
part of the improperly obtained confession. And some have accordingly 
doubted whether any part of such a confession can properly be used 
for such a purpose. Thus, in R. v. Harvey (tr), Eldon, C.J., said, that 
where the knowledge of any fact was obtained from a prisoner under such 
a promise as excluded the confession itself from being given in evidence, 
he should direct an acquittal, unless the fact itself proved would have 
been sufficient to warrant a conviction without any confession leading 
to it ; and he so directed the jury in that case. But the rule, estab­
lished by later authorities, is, that so much of the confession as relates 
strictly to the fact discovered by it may be given in evidence ; for the 
reason of rejecting extorted confessions is the apprehension that the 
prisoner may have been induced to say what is false ; but the fact 
discovered shews that so much of the confession as immediately relates 
to it is true (x). Thus it is proper, and is now usual, to leave to the 
consideration of the jury, where a confession has been improperly 
obtained, the fact of the witness having been directed by the prisoner 
where to find the goods, and his having found them accordingly, but 
not the acknowledgment of the prisoner having stolen or put them there, 
which is to be collected or not from all the circumstances of the case (//). 
Ho where on an indictment for burglary it appeared that the prisoner

(0 It. v. WaricMiall, I Leach, 20. K. 
». Moeey, I Ix-ach, 20 *. So in It. ». 
Harris, I Mood. 338, pod, p. 2221, short ho 
prisoner» had boon beforo the magi»tratc, 
one of the primmer» wont with one of tho 
prosecutors to a field, and «aid he could find 
the skin buried, and shewed the place, 
which wan dug up and the akin found. So 
in Thurtoil's caw, cited in Aliaon'a O. L. 
of Scotland, p. 584, and Joy. 84, although 
a confemion obtained by incana of promiwa 
or hope» of impunity held out wan not used 
in evidence again»! him, yet the fact that 
the gouda were n- uverud or the corpse

found, in conwquenec of the confcHxiou, 
at tho place mentioned in the confctwion, 
was hold receivable in evidence.

(m) K. ». Ijockhart, 1 Leach, 38Ü.
(») R. v. tirant, R. ». Hodge, 2 East, 

I*. C. 858.
(it) 2 Ka»t, 1*. C. 858. See also It. ». 

Mowv. 1 Leach, 285, in note to R. ». 
Warickahall.

(x) R. ». Butcher, I Ix-ach, 285, note (a) 
to It. ». Wariekshall. I Leach. 283 ; 2 East, 
I*. C. 858.

(y) 2 East, 1*. C. 858.
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had made a statement to a policeman, under sonic particular circum­
stances, which induced the counsel for the prosecution, with the appro­
bation of the Court, to decline offering it in evidence ; but in consequence 
of the statement containing some allusion to a lantern, which was after­
wards found in a particular place, the policeman was asked whether, in 
consequence of something which the prisoner had said, he made a search 
for the lantern ; Tindal, C.J., and Parke, B., ruled that the words used 
by the prisoner, with reference to the thing found, ought to be given in 
evidence, and the policeman accordingly stated that the prisoner 
told him that he had thrown a lantern into a pond in Pocock’s 
Fields (z).

But where on a trial for concealing the birth of a child it appeared 
that, after the prisoner had been cautioned in the usual manner, and 
had stated that she had nothing to say, the magistrate, before com­
mitting her, asked her where she had put the body of the child ; Erie, 
J., refused to receive the statement in evidence. It was then proposed 
to ask whether, in consequence of the answer she had given to the magis­
trate, the witness had made a search in a particular spot, and had found 
a certain thing. Erie, J., said : ‘No ; not in consequence of what the 
said. You may ask him what search was made and what things were 
found, but under the circumstances, I cannot allow the proceeding to bo 
connected with the prisoner’ (a).

So it has been determined, that, although a confession improperly 
obtained cannot be received in evidence, yet that any acts done afterwards 
may be given in evidence, even though they were done in consequence of 
such confession (b).

What the prisoner says when such acts are done may also be received 
in evidence. The prisoner was charged with stealing a guinea and two 
promissory notes, one of which was a Bank of England note for five 
pounds, and the other a Reading bank note for the like sum. The prose­
cutor had told the prisoner that he had better confess. Chambre, J., 
held that, although the prosecutor could not be allowed to prove a con­
fession made after this admonition, he might be permitted to give evi­
dence that the prisoner brought to him a guinea and a five pound Reading 
bank note, which he gave up to the prosecutor as the guinea and one of the 
notes that had been stolen from him. The note thus produced the 
prosecutor could not identify otherwise than by its corresponding with 
the stolen note in the sum for which it was given, and in being a note of 
the same bank. Upon a case reserved, the majority of the judges (c)

(:) K. t'. Could, DC. k P. 3(14. The other 
part h of the statement wore not given in 
evidence. In l'hill. Kv. vol. i. p. 412. after 
stating this ease, it is said : * But the judge 
in such case would direct the jury, and so it 
is understood did direct the jury in that 
ease, that his statement, must not Is; taken 
as proof that he concealed, but merely as 
evidence that he knew of or was privy to 
the concealment, from which, together 
with the rest of the evidence, they would 
consider whether it was probable that he 
concealed it himself.’

(а) R. v. Berriman, 0 Cox, .188.
(б) H. v. YVarickshall. I Leach, 205, 

after consideration by all the judges.
(r) Isfitl Ellen borough, C.J., Sir J. Mans­

field, U.J., Macdonald, C.B., Heath, (arose. 
Chambre, JJ., and Wood, B. But I Law­
rence and Le Blanc. JJ., were of opinion 
that the production of the money was 
alone admissible, and not his saying at the 
t ime he produced one of the notes * that it 
was one of the notes stolen from the prose 
cutoi.’ And see R. v. Jones, R. & R. 152. 
Ante, p. 2107.



chai*. IV-1 Of Confessions and Admissions. 2199
agreed with Chambre, J., in thinking the conviction right and the evidence 
admissible (d).

But not only are confessions excluded when obtained by means of 
improper inducements, but also the acts of the prisoner done under 
the influence of such inducements, unless confirmed by the finding of the 
property ; for the same influence which might produce a groundless 
confession might produce groundless conduct. A prisoner was indicted 
for larceny, and had been induced by a promise from the prosecutor to 
confess his guilt. After that confession he carried the officer to a par­
ticular house as and for the house where he had disposed of the property, 
and pointed out the person to whom he had delivered it ; that person, 
however, denied knowing anything about it, and the property was never 
found. It was held that not only the confession, but the fact of the 
prisoner’s carrying the officer to the house as above mentioned, was inad­
missible in evidence. The confession was excluded because, being made, 
under the influence of a promise, it could not be relied upon, and the acts 
of the prisoner, under the same influence, not being confirmed by the 
finding of the ;property, were open to the same objection. The influence 
which might produce a groundless confession might also produce ground­
less conduct (e).

(h) Against whom Confessions and Statements Evidence.

A statement or confession made by an accused person made out of 
court is evidence against himself, but not against other persons not 
present when he made it (/). The confession of one prisoner before a 
magistrate is only evidence against himself, and cannot be used against 
others, whom he there confessed to be engaged with him in committing 
the offence (<j) ; and even if such confession were made before a magis­
trate in the hearing of another prisoner, it would not be evidence against 
such prisoner ; on the ground that there is a regularity of proceeding 
adopted before a magistrate, which prevents a prisoner from interposing 
when and how he pleases, as he would in a common conversation, 
and the prisoner is brought to answer the charge and evidence given 
against him, and not the statement made by another prisoner. Thus 
where the confession was made before a magistrate in the presence and 
hearing of the accomplice, who did not deny it, Holroyd, J., held (h)

(f) H. v. Hevey, 1 Leach, 232. This(</) K. v. Griffin, K. A R. 151.
(r) It. r. Jenkins, R. & R. 492. In I’hill. 

Fa . vol. j. p. 413, it is said that * It wax held 
that the evidence of what pawed between 
the prisoner and the officer ought not to 
have been received, that in, it was not 
rtttivaltle as evidence against the third person.' 
* Thin ia clearly an error ; there was only 
one prisoner indicted, and lie for the larceny, 
and the only quwtion waa, whether the 
evidence waa admiwible against him. If 
the person pointed out hail lieen indicted 
as the receiver, the fact of the prisoner 
|Hiiiiting him out as the person, in Ilia

Iircsenee, and his denial, would undoubU<dly 
mve bet'll admissible in evidence against 

such person. See R. v. Cox, 1 F. & F. 
IK), post, p. 2202. C.S. Ü.

must be read subject to the rules of evidence 
on charges of committing concerted crimes, 
ante, p. 201)7. But these rules will not let 
in statements made after the common 
design has been frustrated or abandoned. 
R. r. Shakespeare, 34 I* J. (Newsp.) 016.

(g) Tonge's case, KeL (J.) 18 ; ti St. Tr. 
226. (1. R. V. Boroaki, 9 St. Tr. 1.

(A) R. v. Appleby, 3 Stark. (N. 1\) 33. 
In Child r. Grace (2 C. & 1*. 193), an action 
of assault, the defendant otfered evidence 
of what was said by the magistrate before 
whom the mat ter had lieen investigated, 
in the presence of Imtli plaintiff and defen­
dant ; but Best, C.J., refused to admit 
it.
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that these circumstances were not evidence against the latter, and said 
that it had been so ruled by several of the judges in a similar case, which 
had been tried at Chester (t). So where a confession of the principal, 
made before a magistrate in the presence of the receiver, in which she 
stated various facts implicating the receiver, and others as well as herself, 
was tendered in evidence ; Patteson, J., refused to receive in evidence 
anything that was said by her respecting the receiver (j).

Upon similar grounds the deposition of a witness examined against a 
person before a magistrate in summary proceedings is inadmissible. 
Where in an action for malicious prosecution, it was proposed to prove 
what a witness, called for the defendant, had said in the plaintiff’s 
presence before the magistrate on the hearing of the information, on the 
ground that he had had the opportunity of cross-examining the witness, 
and commenting on his testimony. Parke, J., said: ‘I think it is the 
safer course to refuse it, and to hold that the deposition of a witness 
taken in a judicial proceeding is not evidence, on the ground that the 
party against whom it is sought to be read was present, and had the 
opportunity of cross-examining. It clearly would not be admissible 
against a third person, who merely happened to be present, and who, 
being a stranger to the matter under consideration, had not the right of 
interfering ; and I think the same rule must apply here. It is true 
that the plaintiff might have cross-examined or commented on the testi­
mony ; but still, in an investigation of this nature, there is a regularity 
of proceeding adopted which prevents the party from interposing when 
and how he pleases, as he would in a common conversation. The same 
inferences, therefore, cannot be drawn from his silence or his conduct in 
this case, which generally may in that of a conversation in his presence ; 
and as it is only for the sake of these inferences that the conver­
sation can be admitted, 1 think it better to refuse the evidence now 
offered ’ (k).

But where to an action for false imprisonment the defendant pleaded 
that the plaintiff had been guilty of embezzlement, and it appeared that 
the depositions of the plaintiff and his witnesses had been taken on that 
charge in the presence of the plaintiff before a magistrate, and that the 
plaintiff had then said, ‘ 1 submit that there is no case against me ’ ; 
Denman, C. J., held that the depositions must be read, and the plaintiff’s 
answer to them ; but that the depositions were not any evidence of that 
which was stated in them, except in so far as the plaintiff had admitted 
them to be true by anything that he had said (/).

But if the prisoner in his examination before a magistrate makes an 
express reference to the examination of another prisoner, taken in his

(»') Ah to when the déclarai ioiiH of one 
conspirator arc evidence against all hia 
comrades, vide ante, p. 2097.

(j) It. v. Turner, 1 Mood. 347. R. t’. 
Swinnerton, C. & M. 093.

(k) Melen v. Andrews, M. & M. 330. See 
Kindcn v. Westlake, ibid. 401, Tindal, C.J , 
and see Child v. tlrace, ante, p. 2199.

(/) Jones i'. Morrell. 1 C. A K. 200. In 
Simpson r. Robinson, 12 Q.B. 011, Denman, 
C.J., speaking of Melen t>. Andrews, mipru,

said : ‘ We do not understand that ease as 
deciding that under no circumstances can 
such evidence be admitted ; though tile 
learned judge thought it in that case safer 
and better to exclude it, and the plaintiff’s 
counsel acquiesced ; for cases might certain­
ly be conceived in which a party, by not 
denying a charge so made, might possibly 
afford strong proof that the imputation 
was just.*
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prononce before the magistrate, the examination of such prisoner may 
be given in evidence against the prisoner so referring to it (m). If a 
prisoner, when before a magistrate on a charge of an assault, makes a 
statement in answer to what the person charging him with the assault 
stated, the statement made by such party and the answer of the prisoner 
to it are admissible. Upon an indictment for murder, it appeared that 
the deceased made a complaint to a magistrate of the prisoner having 
struck him a blow (which ultimately occasioned his death), and the 
prisoner was in consequence brought before two magistrates for the assault, 
and convicted and fined. On the examination of the charge of assault the 
deceased made a statement, and the prisoner made a statement in answer 
to it (n). Tindal, C.J., held that evidence of what was said by the deceased 
on the examination, and also what the prisoner said in answer, was ad­
missible ; but added, ‘ I shall not hold that what the deceased said is 
evidence as proving the facts he stated, as it would be if it were a deposi­
tion taken under 7 Geo. IV. c. 64 (o). but only evidence as producing 
an answer from the prisoner, like any other conversation ; and I do 
not think it is the less evidence because it is on oath. I shall therefore 
admit it as a conversation ’ (p).

Where one prisoner makes a statement in the presence of another 
prisoner, when not before a magistrate, such statement is admissible 
against the prisoner in whose presence it was made, if it was made under 
circumstances giving the accomplice an adequate opportunity of con­
tradicting it so far as it relates to him. In such cases a confession may 
be collected or inferred from the conduct and demeanor of a prisoner 
on hearing a statement affecting himself (q). So the confession of a 
thief made to a constable in the presence of the receiver is evidence

(m) Several instances have occurred 
where this has been done, and the caw is 
similar to R. v. John, 7 C. ft 1\ 324, and R. 
v. Dennis, 2 Lew. 201, where the prisoner’s 
examinations referred to the depositions of 
particular witnesses, and such depositions 
were held to be admissible in explanation 
of the prisoner’s statement. In such a ease 
it should seem that it would depend on the 
manner in which the reference was made to 
the other prisoner’s examination whether 
the facts stated in such examination were 
admitted or not. It might be that the 
prisoner’s examination stated that the other 
prisoner’s statement was correct, and if so 
that would be an admission of the facts 
stated in it ; or the reference might be such 
as merely to require the reading of the other 
examination as explanatory of the pris­
oner’s statement, without ad mit ting any fact 
stated in it. In 2 Stark. Ev. (4th od.), it is 
said : ‘ In some instances the confession of 
one taken in the presence and hearing of 
another prisoner may bo very material to 
explain the expressions and conduct of the 
latter upon that occasion ; for any declara­
tions of his, by which he assented to what 
was confessed by another to his own pre­
judice, would be admissible against him. 
The confession of the other may also, it

vol. n.

seems, l>e evidence for the purpose of 
explaining such declarations.’ C. 8. (1.

(n) This statement was not in writing, 
and objected to on that ground ; but Tin­
dal, C.J., held that, ‘ this being a summary 
conviction, is not a case in which magistrates 
are required to take down the evidence in 
writing.’ And see Robinson i\ Vaught on, 
8 C. ft 1». 252.

(o) Repealed and replaced by 11 ft 12 
Viet. c. 42.

(p) R. v. Edmunds. 0 C. ft P. 104. This 
decision has been doubted. Taylor, Ev. 
(10th od.) s. 407, and Joy, 70, 80, but it 
would seem, without any sufficient reason. 
The decision is precisely in conformity with 
the distinction taken by Rest, C.J., in 
Child r. (irace, 2 0. & P. 103, mite, p. 2100, 
note (A), and it is conceived that the evi­
dence was admissible on the ground that at 
commun law evidence of a deceased witness 
given upon oath in a judicial proceeding 
between the same parties is admissible in a 
subsequent proceeding, the party against 
whom the evidence is offered having had 
an opportunity to cross-examine in the 
former proceeding. See R. v. Carpenter, 
2 Show. 47, and the cases cited, ante, p. 2084. 
C. S. G.

(?) 1 Chill. Ev. (7th ed.) 400.
I li
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against the latter that the property was stolen by the thief (r). But 
as such statements frequently contain much hearsay and other objec­
tionable evidence, and as the demeanor of a person upon hearing a 
criminal charge against himself is liable to great misconstruction, evi­
dence of this description ought to be regarded with much caution («). 
Where B. and C. were charged together with stealing and receiving, on 
being charged C. said, ‘ Yes, it's quite right, I sold them for B.* B. who 
was present said nothing. The police then read over to B. a state­
ment previously made by C. in his absence. B. again made no reply, 
though he had an opportunity of denying or explaining the allegations 
made. It was held the statement was admissible to show B.’s conduct 
and demeanor on hearing it (<).

Not only what is said by a prisoner, but what is said to him, or in 
his presence (except when before a magistrate), is admissible in evidence, 
and it makes no difference that what was said was said by a person who 
cannot be called as a witness (u). On an indictment for murder, some 
observations made to the prisoner by his wife, to which he made an 
evasive reply, were about to be stated, when it was objected that the 
statement ought not to be made, as the wife, if she could by law be 
examined, would give direct contradiction to them ; but Gaselee and 
Parke, JJ., ruled that the statement might be made to the jury; and that the 
circumstance of the observations being stated to have been made by the 
wife, who could not be called as a witness, did not vary the general rule 
that, whatever was said to a prisoner on the subject-matter of the charge, 
to which he made no direct answer, was receivable as an implied admission 
on his part (v). So where the wife of the prisoner, who was indicted 
for the murder of his wife’s mother, came into the room where he was in 
custody, and said to him, ‘ Oh, Bartlett ! how could you do it ? * He 
looked steadfastly at her and said, ‘ Ah, what ! you accuse me of the 
murder too ? ’ She said, ‘ 1 do, Bartlett ; you are the man that shot 
my mother.’ The prisoner did not make any reply. She then turned 
to the witness and said, ‘ This was done for money.’ It was objected, 
that as the wife could not be examined on oath, what she had then said 
could not be used as evidence against him ; but the evidence was held 
clearly admissible (w>).

In R. v. Welsh (x) a prisoner indicted for arson had made certain 
false statements, as that he had seen the fire from his bed-room window, 
and had got up to see it ; and it was proposed to prove that the prisoner 
had said to his mother, ‘ You know 1 was at home ; ’ on which she said,

(r) R. i'. Cox, 1 F. & K. 90, Crowder, 
J.

(«) I I’hiU. Ev. 400.
(I) K. v. Bnmihcad |1000|, 71 J. 1*. 102 

(C. C. R.). Cf. R. v. Bexley, 70 J. 1». 
203.

(u) In R. v. McOraw, II Canada ( Y. Cas., 
2f>3, it wan held that a primmer"h statement 
that he has nothing to Hay when confronted, 
while in custody, with the Htatement of a 
witneaa charging him with a crime, could 
not be treated aa an admission or quasi- 
admission of guilt, and that alienee, when 
incriminating statements an? made in his

presence, does not affonl a presumption 
of acquiescence when- a prudent man would 
be justified in n-maining silent, and particu­
larly so if it is in his interest not to 
answer.

(e) R v. Smithies, 5 C. A 1*. 332.
(ir) R. v. Bartlett, 7 C. A 1*. 832. In H. 

t'. Simons, 0 CL A 1*. f>40, Alderson, B., held 
that what a person is overheanl saying to 
his wife, or even saying to himself, is 
evidence against him. Cf. R. v. Bexley, 
70.1. 1». 203.

(r) 3 F. A F. 276.
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* What’s the use of denying it ? ’ but it was objected that it would 
have the effect, in an indirect way, of giving evidence that the prisoner 
was not at home on the night in question ; which ought to be proved by 
calling the mother. Martin, B., ruled the evidence inadmissible ; for 
what was said in the presence of the prisoner was only admissible against 
him when admitted, whereas it was denied by him. But this case is of 
doubtful authority (y).

On an indictment for rape, a statement made by a relative of the 
prosecutrix to a relative of the prisoner in the presence of the prosecutrix 
about making up, was held admissible in favour of the prisoner (z).

A statement made in the hearing of a person, though not in his 
actual presence, may be evidence against him. Thus where the plaintiff 
was in the kitchen of the defendant’s house, and the defendant’s wife 
stood at the head of the kitchen stairs, what she said in a tone of voice 
loud enough for the plaintiff to hear was held admissible against the 
plaintiff (a).

The Court will not exclude a statement made in the prisoner’s presence 
by another party to a third person, merely because some inducement 
has been held out to that party to make it ; but very little weight ought 
to be attached to the fact of no answer being given to such statement 
by the prisoner, as he would not know whether it would be better for him 
to be silent or not (6).

On an information for a libel, a book containing imputations identical 
with those in the libel, which had been published some time previously 
to the application for the information, was held not admissible for the 
purpose of shewing that the prosecutor had tacitly acquiesced in the 
truth of the identical charges contained in the libel (r).

On a trial for murder a statement by a prisoner to a policeman on a 
charge of robbing the deceased with violence was tendered. It was 
objected that it was on another charge, before the charge of murder. 
Pollock, C.B. : ‘ That makes no difference ; whatever a man says is 
evidence against him—in criminal cases as well as civil—at any time 
and on any matter. A policeman apprehends a man on a charge of 
highway robbery on a particular night, and he says, 1 cannot be guilty 
of that robbery, for on the same night and the same hour I was at a 
different place ; and the policeman may, on that admission, apprehend

(y) ‘ Tho very ground of the objection 
shews that the evidence ought to have been 
admitted. Instead of being a statement 
made by the mother and denied by the 
prisoner, it was an assertion by the prisoner 
denied by the mother, which is a totally 
different thing, especially as no reply was 
made to what the mother said. It has 
been the constant practice to prove state­
ments made by prisoners in the presence of 
persons who have denied them. C. 8. (1.

(:) H. v. Arnall, 8 Cox, 439. Martin, 
B.. said : ‘ In a civil case, what is said in the 
presence of either of the parties is admis­
sible against him ; because it is open to the 
party so present to express assent or olijee 
tion to what is said, and that would he 
admissible against him. In criminal cases

the prosecutor, although not in strict law 
a party to the case, is so in fact, and I think 
that the rule applicable to conversation in 
the presence of a party in a civil case might 
be fairly extended to a conversation in the 

rcsenccof the prosecutor in a criminal case.' 
uch a statement as to making up the 

matter would tend to affect the credit of 
the prosecutrix in a case of rape ; and its 
admissibility may be more satisfactorily 
rested upon that ground, but she ought to 
have been cross-examined as to it in the 
first instance. C. 8. (1.

(а) Nette r. Jakle, 2 C. & K. 709, Meule, J.
(б) R. v. Milton, 10 Cox, 304.
(r) R. r. Newman, 1 K. A B. 208 : 22 

L. .1. Q.B. 150.

4 D 2
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him on a charge of murder at the time and place so mentioned, and may 
offer that admission in evidence against him at the trial’(d).

In R. v. Abraham (e), upon an indictment for burglary, it appeared 
that, shortly after the robbery, four glass jars containing sweetmeats, 
which had been taken from the prosecutor’s, were found in the prisoner’s 
house, not being in any way concealed, and the prisoner’s counsel urged 
that this was consistent with the account the prisoner had, as he was 
instructed, given of the way in which the jars had come into his possession ; 
namely, that the prisoner had found them in a field. But no one was 
called to prove the statement. Alderson, B., told the jury that, if it had 
appeared that, before suspicion attached to the prisoner, he had given 
this account of the possession of the property to his neighbours, the 
property being there at the time, and before search made, he had not 
the slightest doubt that, valeat quantum, this would have been very 
competent evidence for the prisoner. But this case is of doubtful 
value (/).

Upon an indictment for burning bibles, it was proposed to prove, 
on the part of the defendant, that he had preached sermons relating 
to immoral publications previously to the alleged offence, and it was 
argued that it was a material part of the charge that the defendant had 
knowingly caused the bibles to be burnt, and therefore for the purpose 
of shewing his intention in getting books together, his directions given 
in the sermons to the persons who brought in the books were admissible ; 
but the evidence was excluded. It was true that declarations accompany­
ing acts are admissible to shew the intention at the time ; and the 
question of intention was a very material one in the case ; but it was to 
be inferred from legal evidence of facts, and not from declarations of 
the defendant on former occasions unconnected with the subject-matter 
of the trial (#/).

Admissions by Agents. -How far the acts and words of one con­
spirator are evidence against the others, has already been mentioned in 
a former part of this work (/<). In order to make a client criminally 
responsible for a letter written by his solicitor, it is not sufficient to 
shew that such letter was written in consequence of an interview, but 
it must be shewn that it was written in pursuance of the instructions of 
the client (»). With respect to the statements and acts of agents, it 
was decided, on the inqieachment of Lord Melville, by the House of Lords, 
that a receipt given in the regular and official form by Mr. Douglas (who, 
it was proved, had been appointed by Lord Melville to be his attorney, to 
transact the business of his office of treasurer of the navy, and to receive 
all necessary sums of money, and to sign receipts for the same), was ad­
missible in evidence against Lord Melville, to establish this single fact, that 
a person appointed by him, as his paymaster, did receive from the

(</) K. r. Lee. 4 K. A K. S3. See Usher 
r. Ronald*. 12 C. B. 702, Manic. J.

(r) 2 C. A K. MO.
( f) ‘ I never have licen able to discover 

any ground for this nhiler dictum. Such 
a statement is not one accompanying an 
act ; it is a mere declaration, and, instead 
of being against the interest of the prisoner

it is directly in his favour, supposing the 
good* to have been stolen.' <’. N. <i.

(ft It. r. I'etcherini. 7 Cox, 79 (Ir.), 
Crompton, .!., and (Ireene, B.

(A) Ante. Vol. i. p. 191 et *eq.. Vol. ii. 
p. 2097. See also Taylor Ev. (10th ed.) 
ss. r»9n 593.

(»') R. r. Downer. 14 Cox, 480.
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Exchequer a certain sum of money in the ordinary course ot business (/). 
In Queen Caroline’s case (Ic), Abbott, C.J., in delivering the opinion of 
the judges, said that it would not be allowable on the part of the prose­
cution to give evidence that an agent, who had been proved to have been 
employed by the defendant to procure evidence for the defence, but 
who had not been examined as a witness, offered a bribe to some third 
person, who also had not been examined. This was not the question 
proposed by the House of Lords to the judges, but the converse of it, 
considered by the chief justice, for the purpose of shewing the grounds 
of the determination of the judges. The actual question proposed for 
their consideration was, as to the competency of proving, on the trial 
of a criminal prosecution, certain acts supixMted to have been done by 
the agent of the prosecutor. And they determined that similar proof, 
as to the conduct of the prosecutor’s agent in offering a bribe, was 
inadmissible. The question, Abbott, C.J., observed, regarded the 
act of an agent addressed to a |>er8on not examined as a witness in 
support of the indictment, the proffered proof not apparently connecting 
itself with any ]>articular matter deposed to by the witnesses, who had 
been examined in support of the indictment, and leaving therefore 
those witnesses unaffected by the proposed proof, otherwise than by 
way of inference and conclusion. He concluded by observing that, 
notwithstanding the opinion he had delivered, he was by no means 
prepared to say, that in no case, and under no circumstances ap]>earing 
at a trial, it might not be fit and proper for a judge to allow proof of this 
nature to be submitted for the consideration of a jury ; and that the 
inclination of every judge was to admit, rather than exclude, the proffered 
proof.

(i) Proof of Confessions and Admissions.
1. Extrajudicial. -In order that evidence of an extrajudicial con­

fession by a prisoner may be admissible, it must be affirmatively proved 
by the prosecution that the confession was free and voluntary, i.e. not 
preceded by any inducement to the prisoner to make a statement held 
out by a person in authority or that it was not made until such induce­
ment had clearly been removed (/).

If it be left in doubt whether the confession were made in consequence 
of undue inducements, or threats, or luqie or fear caused by a jierson 
in authority, it will be rejected (w).

A prisoner made a confession to an officer, who left the prisoner, 
and afterwards wrote down from recollection what the prisoner said 
to him. What the officer wrote was read over to the prisoner before the 
committing magistrate, and he said that what had been read over 
to him was the truth, and signed the paper. Best, J., said : * We have 
not the confession of the prisoner ; we have only the officer’s recollection 
of it, put into writing when the prisoner was not present, and in the

(;) Lord Melvik * cue,Î9 St. Tr. M9.746. 
(*) 2 B. & H. IM.
(/) H. r Thompson |IHW:i). 2 Q.B. 12; 

«2 !.. J. M. C. 0,‘t. in which caw* the chief 
authorities arc cited ami reviewed, ami a

contention that it waa for the prisoner to 
whew that the confeawion waa not voluntary 
waw rejected.

(ml R. t\ Thompson, iibi mipni. R. v. 
Warringham, 2 Hen. 447, note.
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language of the officer, and not in the worth* used by the prisoner. If 
a confession be not taken in writing, we must be content with the recol­
lection of the witness who proves it, because we cannot have any more 
certain account of it. 1 will receive nothing as a confession in writing 
that was not taken down from the mouth of the prisoner in his own 
words, nothing that he says that has any relation to the subject being 
omitted, nor anything added, except explanations of provincial expres­
sions or terms of art. The reading this pa|>er to the prisoner, and his 
acknowledgment that it was correct, does not remove the objection. 
By the change of language a very different complexion might be given 
to the story from what it had when it came from the mouth of the 
prisoner, and which he might not discover when it was read over to 
him. The lower orders of men have but few words to convey their 
meaning, and they know as little ot expressions that they are not in 
the habit of using as if they belonged to another language. I will not 
receive this paper in evidence ’ (n).

Where the confession of a prisoner mentions the name of another 
prisoner tried at the same time, it seems, according to the later cases, 
that the whole of the confession, whether by parol or in writing, must 
be given in evidence. The judge will, however, in such cases, direct 
the jury that the confession is only to be taken as evidence against the 
prisoner who made it. It has been held in many cases that the proper 
course is to state or read all the names mentioned by the prisoner in 
his confession (o). Parke, B., however, expressed on several occasions 
a strong opinion that such a course was unfair (p). If, on the part of 
the prosecution, a confession or admission of the defendant, made in the 
course of a conversation with a witness, is brought forward, the defendant 
has a right to lay before the Court the whole of the conversation, not

(it) H. r. Sexton. Roecoe,Cr. Ev.(13th ed.) 
p. 39, and utile, p. 2180. Am the paper wan 
read to the priaoner, and he acknowledged 
that it waa correct, it wam evidence. In the 
name cane it ia aaid that Dallaa, C.J., 
had refuaed to receive, at a former aaaizea, 
a eonfeaaion, becauae it wraa not in the 
priaoner'a own worda.

(o) H. e. Heame. 4 C. A P. 21ft. Little- 
dale. .1. H. v. Clewea, ibid. 221. K. v. 
Daniel, Monmouth Spr. Aaa. I S31, MSS. 
C. S. (». Boaani|uet. J„ aaying: ‘ The 
ground I go upon ia, that I do not think I 
am authoriaed to direct the officer to read 
one word inatead of another. I cannot tell 
the officer to read what ia not written.’ In 
H. v. < I ilea, Worceater Spr. Aaa. 1830. 
MSS. C. S. (»., when1 then1 waa a paml 
eonfeaaion. Littbalaie ,J., aaid: ‘He waa 
aatiafied the proper way waa to atate the 
nami*a uttered by the priaoner : aa to atat» 
“ another peraon ” inatead of the name 
used waa not to atate the truth, which a 
witneaa waa awom to do.' In K. r. Hard 
ing, Bailey, and Sliumer, (ilouceater Spr. 
Aaa. 1830, MSS. C. S. <1.. where then1 waa 
a written eonfeaaion, Littledale, ,1., aaid : 
‘ Sup|Hiae two men an* indicted, one aa 
principal, and the other aa acceaaory, and

the principal ia named in the indictment, 
and the acceaaory makea a eonfeaaion ad­
mitting himaelf to la- acceaaory to the 
principal, how ia it to be known that ho ia 
acceaaory to am h principal if the name of 
the principal ia not to be read ? I have 
conaidered thia eaae very much indeed, 
and I am moat clearly of opinion that it ia 
to la- read aa the nriaoner made it, laeauae 
otherwiae the evidence ia not read aa it waa 
given by the priaoner. 1 have no doubt 
upon it, and will not therefore reserve the 
point.' R. v. Walklcy, « C. A I*. 17ft, 
tiurney, B. II. r. Fletcher, 4 C. A I’. 2fl0 ; 
I Lew. 107, Littledale. ,1. II. e. Hall, I 
Lew. 110, Aldemm, B. H. r. Fonder. 
1 Lew. 110, Denman, (\.l K. r. Fletcher. 
HHprn, waa the eaae of a letter written by 
one priaoner, and implicating another.

(p) K. v. Mamlaley. I Lew. 110, and R. r. 
Baratow, ibid. 1 It would Ik- extremely 
la-ncfieial to priaonera in aueh caa»*a to 
lie tried aeparately, and aueh a eon me ia 
nothing mon- than expedient in caaea of 
difficulty, aa it ia almoat beyond the |mwcr 
of a jury properly to diaeriminate la-tween 
the evkfenee alba-ting different priaonera.' 
<*. S. <3.
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only bo much as may explain or qualify the matter introduced by the 
previous examination, but even matter not properly connected with 
the part introduced upon the previous examination, provided only that 
it relates to the subject matter of the proceeding ; because it would not 
be just to take part of a conversation as evidence against a party without 
giving to the party at the same time the benefit of the entire residue of 
what he said on the same occasion (</). But proof of a detached statement 
made by a party does not authorise proof by that party of all that he 
said at that time, but only of so much as can be in some way connected 
with the statement proved (r). The whole of the prisoner’s statement 
must be taken into consideration by the jury, who are not bound to take 
what he has said in his favour to be true, because it is given in evidence 
by the prosecutor ; but are to weigh it, with all the circumstances of 
the case, and determine whether they believe it or not («). The jury 
may, therefore, believe one part of the prisoner’s statement and disbelieve 
another (<). They may believe that part which charges the prisoner, 
and reject that which is in his favour, if they see sufficient grounds for 
so doing (u). In determining whether the statement is true or not, the 
jury should consider whether it be probable or improbable in itself, and 
whether it is consistent or inconsistent with the other circumstances of 
the case (v). If what he said in his own favour is not contradicted by 
evidence offered by the prosecutor, nor improbable in itself, it will 
naturally be believed by the jury ; but they are not bound to give weight 
to it on that account, but are at liberty to judge of it like other evidence, 
by all the circumstances of the case (w). But if, after the whole of the 
statement of the prisoner is given in evidence, the prosecutor is in a 
situation to contradict any part of it, he is at liberty to do so, and then 
the statement of the prisoner, and the whole of the other evidence, must 
be left to the jury, precisely as in any other case, where one part of the 
evidence is contradictory to another (z).

The prisoner was indicted for stealing a piece of wood, and it appeared 
that on the piece of wood being found by a police-constable in the

(q) Queen Caroline's caw, 2 B. & B. 207, 
Abbott, C.J.

(r) Prince v. Kamo, 7 A. & E. 027. In 
thin caw a wit new stated that the plaintiff, 
on the trial of an indictment, had proved 
that he hail been remanded by the Court 
for the relief of insolvent debtors ; and it 
was held that the opposite counsel could 
not ask whether the plaintiff hail not also, 
on the same trial, said that an advanee was 
a gift and not a loan ; and the Court. Haiti 
that the dictum of Lord Tenterden, su/ira, 
was extra-judicial.

(-) It. v. Clewes, 4 C. ft P. 221, Littlvdale, 
.1. K. r. Hteptoe, 4 CL A P. 307. It. i 
Higgins, 3 C. ft I*. 003, Parke, ,1. It. e. 
•limes, Monmouth Sum. Aw. 1830, Park. .1. 
Mss. c. s. ti. It. v. Looker, Stafford Spr. 
A*. MU Pattesim. J. MSS. < S Q.

(0 I FMI. Kv. (3rd ed.) 300. There were 
earlier rulings to the eont rary. It. e. Jones, 
2 0 x P. 6S9, Bowmquet, Serjeant. It. 
Lloyd, I I’hill. Kv. (3rd ed.) 390.

(m) Taylor, Ev.(10th ed.) b. 870,citing R. 
v. Nteptoe, supra. R. V. Clewes, supra. 
R. r. Higgins, supra.

(*») It. v. Steptoc, su lira. R. v. Jones,

(«’) Taylor, Ev. (10th ed.) s. 871.
(x) It. v. Jones, 2 C. ft P. 020. So in a 

civil cast*, if a person says * that he did owe 
a debt, hut that he hat I paid it,' such an ad- 
mission would not Ik* received as evidence 
to prove the debt, without being also 
evidence of the payment. Per Hale. C.J., 
Anonymous cast*, cited 12 Vin. Ahr. lit. 
Kv. A. 23. What he has said in his own 
favour may perhaps weigh very little with 
the jury, while his admiwion against him- 
wlf may Ik* conclusive ; however, it is 
reasonable that if any part of his statement 
is admitted in evidence, the whole should bo 
admitted. I Phill. Kv. 300. See also 
Smith r. Plainly, By. ft M. 2f»7. Rost* v. 
Savory. 2 Bing. (N. C.) 143.
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prisoner’s shop, about five days after it was lost, he stated that he 
bought it from N., who lived about two miles off. N. was not produced 
as a witness for the prosecution, and the prisoner did not call any witness. 
Alderson, B., in summing up, said: * In cases of this nature you should 
take it as a general principle that where a man, in whose possession stolen 
property is found, gives a reasonable account of how he came by it, 
as by telling the name of the person from whom he received it, and 
who is known to be a real person, it is incumbent on the prosecution to 
shew that that account is false ; but if the account given by the prisoner 
be unreasonable or improbable on the face of it, the onus of proving its 
truth lies on him. Suppose, for instance, a person were to charge me with 
stealing his watch, and 1 were to say 1 bought it from a particular trades­
man, whom 1 name, that is primâ facie a reasonable account, and 1 ought 
not to be convicted of felony unless it is shewn that that account is a 
false one ' (y).

The prisoner was indicted for stealing a gun, which was found in his 
possession, and when taken into custody he stated to a policeman that 
he had bought the gun on the road from a tallyman for ten shillings 
and a gallon of beer ; but when before the magistrate he stated that 
H., R., and himself had found the gun hidden in a hayrick, and that 
he had given them a shilling each and a pot of beer, and had taken 
possession of the gun. It was contended that H. and R. ought to be 
called for the prosecution, and R. v. (’rowhurst and R. v. Smith (z) were 
cited ; but Platt, B., held that as the prisoner had given two totally 
different accounts of the way in which he came possessed of the 
gun, it certainly could not be incumbent on the prosecutor to call 
persons whom the prisoner had referred to in one of two contradictory 
statements (o).

Where certain cloth had been cut and carried away from a church, 
and a knife, belonging to prisoner, was found on the floor of the church, 
and in the prisoner's house several remnants of cloth were found, which 
corresponded with the pieces still remaining in the church, and the prisoner 
being charged with the offence said he knew nothing of it, and had 
bought the cloth of L., who lived a mile off ; it was contended on the 
authority of R. v. Crowhurst (6) that the prosecutor was bound to 
rail L. as a witness. It was held, however, that that was not so ; because 
the discovery of the prisoner’s knife in the church went to shew that 
he himself was the thief, and therefore that the account he had so given 
was either not true, or not likely to be so. The prisoner, therefore,

(y) H. v. Crowhund, 1 C. A K. 370. In 
K. v. Smith, 2 C. A K. 207, Denman. C.J., 
aaiil : 11 quite agree with K. r. Crowhuint, 
which in very corrvctly reportai. It wan 
mentioned to me by Aldcrnon, B., when it 
occurred.’ Anil laird Denman added that 
in a Himilarcaac the magintrate should send 
for and examine the person mentioned, an 
he might either exonerate the prisoner or 
prove hin atatement to la* falne. The 
prosecution an-, however, not lanind to call 
the pemon mentioned by the prinoner if 
they can nhew by other meana that the 
story told by him in faîne. K. v. Kitnon, 15

Cox, 478. See alno R. r. Kvann, 2 (tox, 270, 
ante, p. 1310, an to the improbabilities of a 
primmer"a Maternent.

(«) Supra.
(a) R. v. Dihley, 2 C. A K. 818. l'lslt, 

B . added. * I think it might be prudent in 
the pronecutor to have the witnenne* in 
attendance, though he does not call them, to 
avoid the effect of the obnervation by the

Krinoner’a counsel that those persona could 
ave nubntantiated the prisoner's defence, 

but that he waa too poor to procure their 
attendance.'

(A) Supra.
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was properly left to reconcile the finding of his knife with his innocence, 
by shewing from L. that he had come honestly by the cloth notwith­
standing the fact ; the rule on this matter being that the prosecutor 
was not bound to call persons named by the prisoner, unless his account 
was evidently true, or there was good reason to believe it to be true till 
it was contradicted. Here there was no such reason, as the facts were 
at variance with the story ; but still the story might be true, and it was 
for the prisoner to make out its truth by calling the man from whom 
he bought the stolen property (c).

Upon an indictment against the prisoner at quarter sessions for 
stealing and receiving two waistcoats and two pairs of trousers, it 
appeared that the articles were stolen on November 2, and that they 
were sold by the prisoner for twelve shillings in a public-house openly, 
without attempt at concealment, on November 4, when about thirty 
persons were in the room. To the constable, who charged him with 
the felony, the prisoner said : ‘ C. and D. brought them to my house, 
and the woman who keeps my house (Mrs. W.) will say so, and I, being 
on the spree, sold them and spent the money.’ In consequence of this 
statement C. and D. were apprehended, and the former convicted of 
stealing articles taken at the same time from the prosecutor’s house ; 
but D. was discharged for want of evidence. The constable went to 
Mrs. W. and made inquiries as to the prisoner’s statement, but no evidence 
of what transpired on those inquiries was received. It was urged that, 
as the prisoner had stated how he came into possession of the articles, 
and had mentioned the names of real persons from whom he had received 
them, it was incumbent on the prosecution to negative his statement 
if false, by calling C., D., and Mrs. W. ; but the sessions overruled the 
objection, and the prisoner was convicted of stealing. Upon a case 
reserved upon the question whether, under the circumstances of the 
case, which rested solely on a recent possession of the stolen goods, 
it lay on the prosecution to call the persons to whom the prisoner referred, 
or some of them, to account for his possession, it was held that there 
was evidence for the jury upon which the prisoner might be convicted (d).

In R. v. Clewes (e), a trial for murder, it was proposed to give in 
evidence a statement of the prisoner, made in prison to a coroner, for 
whom the prisoner had sent. Before he did so, Mr. C\, a magistrate, had 
had an interview with the prisoner, and it was suggested that he might 
have told the prisoner that it would be better to confess, and that, 
therefore, the counsel for the prosecution were bound to call him. Little- 
dale, J., said : ‘ As something might have passed between the prisoner 
and Mr. C. respecting the confession, it would be fair in the prosecutors 
to call him, but I will not compel them to do so. However, if they

(e) K. v. Harmcr, 2 Cox, 487, Pollock,
C. B.

<rf) K. v. VVlinon, 1). A K. 167. 2<l L J. 
M C. 4.Ï Pollock, C.IV, said : • I should be 
sorry that upon such evidence any prisoner 
should be convicted before me.’ The 
chairman had told the jury that the con­
stable, having made inquiries which 
Hat islied him (but the case does not state

this), it was not necessary for the prosecu­
tion to call the persons to whom the prisoner 
referred. * On the contrary, however, 
it would rather seem that the fact that the 
constable did not think the persons named 
should be called for the prosecution, affords 
an inference that they would have sup­
ported the prisoner’s statement.’ C. 8. O.

to 40i * v mu
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will not call him, the prisoner may do so if he chooses ’ (/). It is submitted 
that under the rule laid down in R. v. Thompson (ante, p. 2205), it would 
be the duty of the prosecution in such a case to call the magistrate. 
In R. v. Williams (g), a prisoner being in the custody of two constables 
on a charge of arson, one B. went into the room, and the prisoner imme­
diately asked him to go into another room, as he wished to speak to him, 
and they went into another room, when the prisoner made a statement. 
It was argued that the constables ought to be called to prove that they 
had done nothing to induce the prisoner to confess, as it was evident 
that the prisoner acted under some influence, as he first proposed going 
into another room : and R. t\ Kwatkins (h) was relied upon. Taunton, 
J., said : ‘ A confession is presumed to be voluntary unless the contrary 
is shewn ; and as no threat or promise is proved to have been. made 
by the constables, it is not to be presumed.’ And after consulting 
Littledale,he added : ' We do not think according to the usual practice 
that we ought to exclude the evidence, because a constable may have 
induced the prisoner to make the statement ; otherwise we must in all 
cases call the magistrates and constables, before whom or in whose 
custody the prisoner has been ’ (•').

But if there is any probable ground to suspect that an officer, in 
whose custody a prisoner has previously been, has been guilty of collusion 
in obtaining a confession, such suspicion ought to be removed, in the 
first instance, by the prosecutor calling the officer. Upon an indictment 
for arson, it appeared that a constable, who was called to prove a con­
fession, went into a room in an inn, where he found the prisoner in the 
custody of another constable, and as soon as he went into the room, 
the prisoner said he wished to speak to him, and motioned the constable 
to leave the room, which he did, and left them alone. The prisoner 
immediately made a statement. The witness had not cautioned the 
prisoner at all, and nothing had been said of what had passed between 
the constable and the prisoner before the witness entered the room. 
It was contended that the other constable must be called to shew that 
he had used no inducement to make the prisoner confess. Patteson, J., 
said : ‘ I am inclined to think the constable ought to be called. This is a 
peculiar case, and can never be cited as an authority, except in cases 
where a man being in the custody of one person, another who has nothing 
to do with the case comes in, and the prisoner motions the first to go 
away. I think, as the witness did not caution the prisoner, it would be 
unsafe to receive the statement. It would lead to collusion between 
constables ’ (;).

(/) (Nfunnel for (hi* proseoution declined 
to call Mr. (*., and hi* wan called and exam­
ined by primmer"* counsel. Nit thin cam*, 
mih, p. SIM, m»lc ( / ).

(g) ( iloucinter Npr. Ass. 1832, MSN. 
('. S. C.

(A) 4 C. ft P. MM.
(i) The aUtement wait rejected on 

another ground, vidr unU , p. 217».
(;) H. e. Swat kins. 4 ('. ft I*. MM. and 

MSS. V. S. <!. It afterwards ap|ieared 
that the primmer had gone voluntarily

liefore the magistrate* at the inn, and then 
ran away, was brought back by the con­
stable. anti detained by him in the room 
for the pur pom- of being a witness, and that 
he was not charged with the offence till 
after the statement was made. Pattrmm, 
J., sa ill : ‘ If he was not under any charge, 
that varies the cam*. As he was at that 
time attending as a witness, ami was not in 
eustody on any eharge, 1 shall receive the 
statement in evidence, without putting the 
prumvutor to call the other constable.’
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In order to induce the Court to call another officer in whone custody 
the prisoner had been, it must appear either that some inducement 
had been used, or some express reference made to such officer. A 
prisoner, when before the committing magistrate, having been duly 
cautioned, made a confession, in which he alluded to a confession which 
he had previously made to W., a constable ; it was submitted that W. 
ought to be called to prove that he had not used any inducement. Little- 
dale, J. : ‘ Although I do not think it necessary that a constable, in whose 
custody a prisoner has been, should be called in every case, yet as in this 
case there is a reference to the constable, I think he ought to be called.’ 
W. was then called, and proved that he did not use any undue 
means to obtain a confession ; but he had received the prisoner from 
M., another constable, and the prisoner had made some statement to M. 
It was then urged that M. should be called. Littledale, J. : ' I do not 
think it is necessary that a constable should be called, unless it appear 
that some promise was given, or some express reference was made to 
the constable. There was a distinct reference made to W., and therefore 
I thought he must be called ; but there is no reference to M. It does 
not appear either that any confession was made to M. It only appears 
that a statement was made ; that might be either a confession, a denial, 
or an exculpation ’ (k).

Upon an indictment for administering poison with intent to murder, 
it appeared that the prisoner had given her mistress some milk, in which 
a quantity of fag water had been mixed. Fag water is a mixture of 
arsenic, soft soap, and water, used for drawing sheep. In order to prove 
that the prisoner had put the fag water in the milk, that she knew the 
nature of it, and intended to murder her mistress, her own confession 
to Mr. G., a medical man, made in the presence of the prisoner’s mistress 
and her husband, was offered in evidence. G. swore that he did not 
tell the prisoner that it would be bettor or worse for her to tell ; that he 
used no threats or promises, nor did any one else : before G.’s arrival 
the prisoner had not made any confession, nor had any threats or promises 
been held out to her. Patteson, J., admitted the prisoner’s statement 
to G., who said : ‘ 1 asked her if she had given the woman anything in her 
milk ; she said she had mixed fag water with the milk ; she had put in 
half a teacupful. I asked her if she was aware of the nature of it ; 
she said she knew it was poison ; she thought it would kill the woman ; 
she had done it to be released from her service.’ A woman was then 
called who was present at this conversation, and she swore that G. 
told the prisoner in the presence of her mistress and her husband, that 
it would be better for her to speak the truth. She could not tell whether

(*) R. v. Warner and Morgan, (iloucester 
Sir. Aw. 1831 MSS. C. S. <1. ‘The 
prisoner’s counsel then proposed to call M., 
which was objected to as not living at the 
proper time, but Littledale, .1. said : “ It in 
much the more convenient time to do bo. 
If it should afterwards turn out that the 
confessions wen* in consequence of what 
M. had said, they must all Is* struck out, 
but it would be very difficult to do away

with the impn-ssion they might have 
made on the mind of the jury." M. was 
then called for the prisoner, and proved 
that when the prisoner was in his custody 
it was not for the offence for which he was 
then being tried. See this case, ante, p. 
2174. This ease was tried at the same 
assizes as It. v. Williams («»/«, 221(1). but 
after that cast- had been tried.' C. S. (I.
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he had told her bo before he asked her what «he had done ; but it was 
before she answered. G., being recalled, said : * I could not positively 
swear that 1 did not tell the prisoner that it would be better for her 
to tell the truth ; I don’t recollect that 1 did. It is very likely 1 might 
tell her it would be better for her to tell the truth.’ Counsel for the 
prisoner contended that the confession ought to be struck out of the 
judge’s notes, and not submitted to the jury ; but after consulting 
Denman, C.J., Patteson, J., declined to strike out the evidence of the 
confession, and put the whole to the jury, feeling that it was impossible, 
after they had heard the confession, to expect that they could weigh and 
consider the other facts in the case without reference to the confession ; 
and in truth those other facts by themselves would not have warranted 
a conviction. The jury convicted, and upon a case reserved upon the 
question whether the right course had been pursued, Patteson, J., said : 
* 1 think if it had appeared in the first instance that the medical man had 
used the words “ it would be better for you to speak the truth,” 1 should 
have excluded the evidence of the confession. The only question is, 
whether, when that evidence had been properly admitted, which was 
the case here, I ought to have struck it out of my notes, after proof that 
the confession was not voluntary. The prisoner was certainly bound to 
shew that it was not so ; but that being proved by the second witness, 
I think 1 should have treated the evidence of the confession as though 
it had been inadmissible in the first instance.’ Pollock, C.B., said : ' We 
are all of opinion that the conviction cannot be sustained ’ (/).

Sect. 11.—Depositions and Statements at the Preliminary 
Inquiry.

(a) Statutes in force.

Preliminary inquiries by justices as to all indictable offences cognizable in 
England and Wales (m ) are regulated by the 1 ndictable Offences Act, 1848 (n) 
and the Criminal Law Amendment Act, 1867 (30 & 31 Viet. c. 35).

(/) R. Gamer, 1 Den. 329; 2 C. & K. 
920. ‘ All that in reported to have fallen
from the judge# on the point is stated, 
because, in the marginal note in Denison, 
it is stated to have been held “ that 
although the confession was rightly ad­
mitted by the judge in the iirst instance, 
and taken down by him as evidence, it 
should be struck out of his note* after proof 
by the prisoner that it had been made under 
the bIhivu inducement." It is plain that 
the decision only warrants the marginal 
note I have above inscrtid. especially as the 
evidence besides the confession would not 
have warranted a conviction, and therefore 
was not enough to go to the jury. The 
marginal note in C. A K. is equally erroneous. 
Where a jury have heard a confession 
proved, which afterwards turns out to have 
been improperly obtained, the prisoner can 
hardly in any case be f'tirly tried, however 
much the judge may endeavour to induce 
the jury to throw the confession out of

their consideration, and it deserves con­
sideration, whether, in order to prevent the 
injury that might thus arise to a prisoner, 
the judge would not lie well warranted in 
discharging the jury, in order that the 
prisoner might lie tried by another jury. 
K. v. Newton, 13 Q.B. 7Hi. It might bo 
well in such a ease to ask the prisoner 
whether he wishes! the jury to lx* dis­
charged on that ground, and to discharge 
the jury upon his desiring it.* C. K. (J.

(m) Nee R. r. Kyiv, L R. 3 Q. B. 487.
(m) II A 12 Viet. c. 42. The earliest 

enactments on this subject (I A 2 l’h. A M. 
c. 13, s. 4. and 2 A 3. Ph. A M. c. 10) did not 
apply to high treason or misdemeanor. R. 
r. Paine, I Salk. 281 ; 1 lxl. Ray m. 729, 
cited by Kenyon, C.J., in R. p. Eriswell, 
3 T. R. 723. and see I Hale. 306, and 
R. v. Rad bourne, I I .each, 457. These 
enactments were repealed and sufierseded 
by 7 Geo. IV. c. 04. which applied to felony 
and misdemeanor. That Act was as to
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By the Act of 1848, s. 17, ‘ in all cam where any person shall appear 
or be brought before any justice or justices of the peace charged with any 
indictable offence, whether committed in Kngland or Wales, or upon the 
high seas, or on land beyond the sea, or whether such person appear 
voluntarily upon summons or have been apprehended, with or without 
warrant, or be in custody for the same or any other offence, such justice 
or justices, before he or they shall commit such accused person to 
prison for trial, or before he or they shall admit him to bail, shall, in the 
presence of such accused person, who shall be at liberty to put questions 
to any witness produced against him, take the statement (M.) on oath 
or affirmation of those who shall know the facts and circumstances of the 
case, and shall put the same into writing, and such depositions shall be 
read over to and signed respectively by the witnesses who shall have been 
so examined (o), and shall be signed also by the justice or justices taking 
the same (p) ; and the justice or justices before whom any such witness 
shall appear to be examined as aforesaid shall, before such witness is 
examined, administer to such witness the usual oath or affirmation which 
such justice or justices shall have full power and authority to do ; and 
if upon the trial of the person so accused as first aforesaid it shall be 
proved (q), by the oath or affirmation of any credible witness, that any 
person whose deposition shall have been taken as aforesaid is dead (r), or 
so ill as not to be able to travel («), and if also it be proved that such 
deposition was taken in the presence of the person so accused, and that 
he or his counsel or attorney had a full opportunity of cross-examining 
the witness, then, if such deposition purport to be siqned by the justice by 
or before whom the same purports to haw been taken (t), it shall be lawful 
to read such deposition as evidence in such prosecution (u), without
I hi* subject reiwaled by 11 A 12 Viet. c. 48, 
*. 34. 9 (leo. fV. c. ft4, **. 2. 8 (I) were re- 
|n*ah*d by 12 A IS Viet. e. lilt, wliirli ha* 
been repealed and replaced by 14 A 1ft Viet, 
e. M (I).

(o) Thi* provision wa* not in the prior 
ntatute* : wee H. t>. Flemming, 2 I wadi, 8ft4.

(/>) See punt, p. 2229.
(q) Duke of Beaufort ». Crawwhay. L.R. 

I C. I*. <199 ; 3ft L J. 0. P. 342. A* to 
proof by affidavit, wee per Willew, J.

(r) Thi* wa* always the law, wee I Hale,
I»! ML IN. P.j Ml (•).

(*) Formerly the depowition wa* not 
ad miawible unie** there wa* a ptrmtmenl 
inability to attend, a* if the witness were 
so ill that there wa* no probability that he 
would nvr be able to attend. R. r. Kd- 
mund*, tl C. A P. 194. R. ». Hogg, (I C. A 
P. 179. R. ». Wilwhaw, (’.AM. 14ft.

(t) The word* in italic* do not ap|n*ar in *. 
18, post, p. 2214. Where a charge of wound­
ing with intent to murder wa* made before 
a metropolitan police magi*trate at How 
Nireet. but in consequence of the Mine** of a 
witncM* the priwoner wa* taken to Twicken­
ham, and the dep<witionof the wit ne** taken 
in the presence of the primmer by twocounty 
juwtices, and signed by them, and after a 
further invewtigation at Bow Ktreet the

prisoner wa*committe<l ; it wa*held that the 
deposition wa* admissible; for 11 A 12 Viet, 
o. 42, hh. 17, 18, do not confine the ad­
missibility of a depowition to the ca*e of a 
person examined before the magistrate 
Indore whom the charge wa* made, and 
who committed the priwoner. R. ». 
De Vidil. 9 Cox. 4, Blackburn. J. This 
case i* doubted, Taylor Ev. (10th ed.), w. 
412 w. aiul iw discussed in R. e. Jackson 
11909], 3 Australia ('. L. R. 730, 749.

(n) It is not clear that the words ‘in such 
prosecution ’ refer to proceeding* Indore 
the grand jury. But where a witness is too 
ill to travel, hi* deposition may be read by 
the grand jury upon proof that it was duly 
taken in the presence of the priwoner, who 
had an opjmrtunity of crow* examining the 
witness, and that the wit new* iw Un» ill at 
the time to attend. R. ». Clements, 2 Den. 
2ft 1 ; 20 L J. M. C. 193. R. ». Philip. 1 F. A 
F. 10ft. R. ». Wilson, 12 Cox. 922. In 
this case evidence wa* given Indore the 
judge that the wit new* was Un» ill U» attend 
to In* examined, Ac., and the judge directed 
the depowition to ln> sent in to the grand 
jury. In H. ». Bullard, 12 Cox. 3ft3, Hyles, 
J.. is repo .ed to have said that the grand 
jury an* not bound by any rule* of evidence. 
In R. ». (lemma, 13 (’-ox, lft8, Denman, J.,



2214 Of Evidence. [book xiil

further proof thereof, unless it shall be proved tliat such deposition was 
not in fact signed by the justice purporting to sign the same ’ (v).

* (M.) Depositions of Witnesses, (w)
, m v The Examination of C.D. of [Farmer] and

° ' ' ) E.F. of [labourer], taken on [Oath] this
Day of in the Year of our Lord
at in the [County] aforesaid, before

the undersigned, [OneJ of His Majesty’s Justices of the 
Peace for the said [County], in the Presence and Hearing 
of A.B., who is charged this Day before [meJ, for that 
he the said A.B. on at [dc.,
describing the Offence as in a Warrant of Commitment],

* This Deponent C.D. on his [Oath] saith as follows [dc., stating the 
Deposition of the, Witness as nearly as possible in the umds he uses. When 
his Deposition is complete let him sign it].

* And this Deponent E.F., upon his Oath, saith as follows [<fer.|
‘The above depositions of C.D. and E.F. were taken and [sworn] 

before me at on the Day and Year first above men­
tioned. J.S.*

The object of this section was to ensure an authentic record of what 
the accused (on proper opportunity and after proper caution) said in 
answer to the charges against him, and also to enable the judge at the 
trial to see whether the evidence given is consistent with that given 
before the justices (to).

By sect. 18. ‘ After the examinations of all the witnesses on the part 
of the prosecution as aforesaid shall have been completed, the justice 
of the peace, or one of the justices by or before whom such examination 
shall have been so completed, as aforesaid, shall, without requiring the 
attendance of the witnesses, read or cause to be read to the accused 
the depositions taken against him, and shall say to him these words, or 
words to the like effect : “ Having heard the evidence, do you wish to say 
anything in answer to the charge ? you are not obliged to say anything 
unless you desire to do so, but whatever you say will be taken down in 
writing, and may be given in evidence against you upon your trial ” (x) ; 
and whatever the prisoner shall then say in answer thereto shall be taken 
down in writing (N.), and read over to him, and shall be signed by the said 
justice or justices, and kept with the depositions of the witnesses, and shall 
be transmitted with them as hereinafter mentioned ; and afterwards, 
upon the trial of the said accused person, the same may, if necessary, be
and H. v. Lynch (K. B. D. Ill l)ec. 1902), 
Alverstone, C.J., depositions were allowed 
to go before the grand jury without proof 
that the witness wax ill. See R. v. Philip, 
I K. A K. I OR, Erie, J. When* a wit nee* 
refute* to go More the grand jury it would 
Heem that hi* deposition cannot be sub. 
mit ted to them. R. v. Rendle (IMttl), 11 
Cox, 299. Channell, B.

(»’) The IH*h Act, 14 A 15 Viet. c. 93, *. 
14 i* the Maine, hut omit* the word* ‘ or ho 
ill a* not to be able to travel.’

(w) Scheduled to the Act. ride *. 28.
(r) A* to thi*. nee R. v. Lambe, 2 I .each, 

558, cur. per (iroae, J.
(z) The provision a* to caution ia direc­

tory. No con*e<| uence in prewerilied for 
failure to give the statutory cautions. A 
statement in the form N. aiimed by the 
committing justice ia admissible. R. v. 
Sanaome, I Den. 545 ; 19 L J. M. V. 14.1. 
R. v. Bate, II Cox, IlMtf. Am to proof of 
statement* made in Court without the 
statutory cautions, see ptml, p. 2219.
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given in evidence against him (y) without further proof thereof, unless 
it shall be proved that the justice or justices purporting to sign the same 
did not in fact sign the same : provided always, that the said justice or 
justices before such accused person shall make any statement shall state 
to him, and give him clearly to understand, that he has nothing to 
hope from any promise of favour, and nothing to fear from any threat 
which may have been holden out to him to induce him to make any 
admission or confession of his guilt, but that whatever he shall then say 
may be given in evidence against him upon his trial, notwithstanding 
such promise or threat : provided nevertheless, that nothing herein 
enacted or contained shall prevent the prosecutor in any case from giving 
in evidence any admission or confession or other statement of the person 
accused or charged, made at any time, which by law would be admissible 
as evidence against such person.’

Since the passing of the Criminal Evidence Act, 1898 (61 & 62 Viet. c. 
36, post, {>. 2271), it has been usual, but is not essential, to inform the 
accused that he is free if he wishes to be sworn as a witness in his own 
behalf. If he elects to be so sworn the evidence which he gives is taken 
down in the form of a deposition and read over to and signed by him.

(N.) 4 Statement of the Accused, (z)

: A. B. stands charged before the undersigned, [One] of 
His Majesty’s justices of the peace in and for the [county] aforesaid, 
this day of in the year of our Lord for
that he the said A. B. on at [<fec., as in the
caption of the depositions] ; and the said charge being read to the said 
A. B., and the witnesses for the prosecution, C. /)., and E. F., being 
severally examined in his presence, the said A. B. is now addressed by me 
as follows : “ Having heard the evidence, do you wish to say anything 
in answer to the charge ? you are not obliged to say anything unless you 
desire to do so ; but whatever you say will be taken down in writing, 
and may be given in evidence against you upon your trial ’ (a) ; where­
upon the said A. B. saith as follows :—

‘ [Here state whaU'ver the prisoner may say, and in his very words, 
as nearly as ftossible. Get him to sign it if he will.]

• .1. B.
4 Taken before me at the day and year first above

mentioned. J. S.'

By sect. 20,4 The several recognizances (of the prosecutor and witnesses 
together with the information (if any), the depositions, the statement of 
the accused, and the recognizance of bail (if any) in every such case, shall 
be delivered by the said justice or justices, or he or they shall cause 
the same to be delivered, to the proper officer of the Court in which the 
trial is to be had, before or at the opening of the said Court, on the first 
day of the sitting thereof, or at such other time as the judge, recorder, or

(y) 8«<e note (z), nufirn. (o) N.B.—Thin form contain* (he fir a
(:) Thin form in scheduled to the Act. and not the Menmd of the caution* referred 

vide *. 28. to in *. 18. K. r. SaiiHome, ubi mu/mi.
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justice, who is to preside in such Court at the said trial, shall order and 
appoint.’

By the Criminal Law Amendment Act, 1867 (30 & 31 Viet. c. 35), 
s. 3, ‘ And whereas complaint is frequently made by persons charged 
with indictable offences, upon their trial, that they are unable by reason 
of poverty to call witnesses on their behalf, and that injustice is thereby 
occasioned to them, and it is expedient to remove, as far as practicable, all 
just grounds for such complaint : Therefore, in all cases where any 
person shall appear or be brought before any justice or justices of the 
peace, charged with any indictable offence, whether committed within 
this realm or upon the high seas, or upon land beyond the sea, and 
whether such person appear voluntarily upon summons, or has been 
apprehended with or without warrant, or be in custody for the same 
or any other offence, such justice or justices, before he or they shall 
commit such accused person for trial, or admit him to bail, shall imme­
diately after obeying the directions of “ sect. 18 of the Indictable Offences 
Act, 1848 ” demand and require of the accused person whether he desires 
to call any witness ; and if the accused person shall, in answer to such 
demand, call or desire to call any witness or witnesses, such justice or 
justices shall, in the presence of such accused person, take the statement 
on oath or affirmation, both examination and cross-examination of 
those who shall be so called as witnesses by such accused person, and 
who shall know anything relating to the facts and circumstances of the 
case, or anything tending to prove the innocence of such accused person, 
and shall put the same into writing, and such depositions of such witnesses 
shall be read over to and signed respectively by the witnesses who shall 
have been so examined, and shall be signed also by the justice or justices 
taking the same, and transmitted in due course of law with the depositions, 
and such witnesses, not being witnesses merely to the character of the 
accused, as shall in the opinion of the justice or justices give evidence 
in any way material to the case, or tending to prove the innocence 
of the accused person, shall be bound by recognizance to appear and give 
evidence at the said trial, and afterwards upon the trial of such accused 
person, all the laws now in force relating to the depositions of witnesses 
for the prosecution shall extend and be applicable to the depositions of 
witnesses hereby directed to be taken.’

By sect. 4, all the provisions of the * Indictable Offences Act, 1848,’ 
relating to the summoning and enforcing the attendance and committal 
of witnesses, and binding them by recognizance and committal in default, 
and for giving the accused person copies of the examinations, and giving 
jurisdiction to certain persons to act alone, shall be read and shall have 
operation as part of this Act (b).

Under the Criminal Evidence Act, 1898 (c), the accused, instead of or 
in addition to making a statement under sect. 18 of the Act of 1848, 
may on his own application be sworn as a witness for the defence, in 
which event his deposition is taken in the same manner as that of the 
witnesses sworn before the justices.

(6) As to the examination of witnesses o. 36, as. 6, 7, jtost, pp. 224(1 et seq. 
who are dangerously ill, see 30 A 31 Viet. (r) Pont, pp. 2271, 2272.
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(b) Statement# made by the Accused before examining Justices.

Statements made by accused persons before justices fall into three 
classes :—

(1) Unsworn statements made, after the completion of the evidence 
for the prosecution, and after being called on, and cautioned by the 
justice under sect. 18 of the Act of 1848 (supra) ;

(2) Unsworn statements voluntarily made before a justice at some 
stage of the proceedings but not recorded and authenticated in the manner 
prescribed by sect. 18 ; and

(3) Statements made on oath by the accused at the preliminary 
inquiry by virtue of the Criminal Evidence Act, 1898(d), or some other 
statute enabling him to give evidence.

The proper time for taking the statement of the accused is after 
the examination of witnesses against him has been completed (e), and 
after giving the caution specified in sect. 18, and informing him of his 
right to be sworn in his own defence. It ought to be left entirely to 
the accused whether he will make any statement or not ; he ought not 
to be dissuaded from making a perfectly voluntary confession, because 
that is to shut up one of the sources of justice (f). A prisoner is not 
to be entrapped into making any statement ; but when a prisoner is 
willing to make a statement, it is the duty of the magistrate to receive
it to).

In cases prior to 1848 statements made by a prisoner in answer 
to a question put by the committing magistrate were admitted in 
evidence (ty.

In R. v. Pettit (i), decided in 1850, a prisoner indicted for murder 
was apprehended on that charge, and immediately taken before the 
magistrates. The brother of the justices’ clerk took notes of what passed, 
but they were not signed by any one. The prisoner was asked one or two 
questions by the magistrates, to which he gave certain answers, after which 
he was remanded. On a proposal to put these statements in against the 
prisoner, it was objected that the magistrates were debarred by sects. 17,18, 
supra, from putting these questions. In answer, it was contended that 
this matter fell within the proviso in sect. 18. Wilde, C.J., refused to 
receive the evidence, saying that if such examinations were received 
in evidence it was hard to say where it might stop. A person in custody, 
or in other imprisonment, questioned by a magistrate, who had power to 
commit him and power to release him, might think himself bound to 
answer for fear of being sent to gaol. The mind in such a case would

(d) Pont, i>. 2271. In R. v. Humphries, 
<•7 .1. P. 390, Wills, said that where a 
defendant was about to be committed for 
trial th * justices should impress on him the 
advisability of giving evidence in defence, 
if he intends to set up a defence, at the 
earliest possible stage, and where the de­
fence is reserved there is less chance of 
a certificate for legal aid under the l’oor 
Prisoners’ Defence Act, 1903, ante, p. 2048. 
See also R. v. Nicholson, 73 J.P. 347 Jelf, J. 

(c) Vide s. 18, ante, p. 2214. R. v. Fagg,
vol. n.

4 C. & P. 500, (Iarrow, B. R. v. Bell, 5 
C. A P. 102. R. v. Spilsbury, 7 C. A P. 
187.

(/) R. r. Green, 5 C. A P. 312, Gurney, B. 
(</) R. v. Arnold, 8 C. A P. 021, Denman, 

C.J.
(A) R. v. Jones, Carr. Supp. 137, C. A P. 

239 n. R. v. Bartlett, 7 C. A P. 832. R. v. 
Rees, 7 C. A P. 508. R. v. Ellis, Ry. A M. 
432. Contra, R. e. Wilson, Holt (N. P.), 
097.

(i) 4 Cox, 104.
4 E
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be likely to be affected by the very influences which render the statements 
of accused persons inadmissible (/).

And in R. v. Berriman (k), decided in 1854, where on the hearing before 
the magistrate on a charge either of the murder or concealing the birth 
of her child, after the prisoner had been cautioned in the usual manner, 
and had stated that she had nothing to say, the magistrate, before 
committing her, asked her where she had put the body. Eric, J., 
refused to allow the answer to be given in evidence, holding that the 
question ought never to have been put, and it would be very unfair 
towards the prisoner to receive in evidence an answer so irregularly 
elicited, and justices now limit their questions to such as will elicit an 
explanation of his statements, unless he is sworn, in which case he is 
liable to answer any question not excluded by sect. 1 of the Criminal 
Evidence Act, 1898 {post, p. 2271).

The statement of a prisoner ought tr be taken down in his very 
words as nearly as possible {l).

The statement of a prisoner must not be taken upon oath (n) except 
in cases where he tenders himself as a witness for the defence.

The statement of a prisoner, when reduced into writing, ought 
to be read over to him, and tendered to him for his signature, and the 
magistrate is expressly required to subscribe it (o). The signature 
of the prisoner is not required by the statute, but he is to be got to 
sign it if he will (p).

Where the prisoner gives evidence it is taken down as a deposition, 
and may be put in against him at the trial (</).

Proof of Prisoner’s Statement. By sect. 18 {ante, p. 2214), where a 
prisoner’s unsworn statement is returned with the depositions, and is 
in the proper form, it is admissible without any proof of the prisoner’s 
or magistrate’s signature(r), subject to the right of the accused to impeach 
it as inaccurate. It is read by the officer of the court (#). It is now 
the invariable practice at the trial to put in any statement made by the

(j) In this case the proceedings of the 
migist rates were clearly irregular, as no 
witness had been examined, &c.

(*) 6 Cox, :t88.
(/) See pout, p. 2231. A statement taken 

down before 1848, which appeared to be in 
language not used by the prisoner, was 
held inadmissible. R. r. Sexton, 1 Burns’ 
Just. (ed. DoyL & Wins.) 1086. In R y. 
Mallet, 1830, (iloucestcr Spring Ass., where 
it was proved that the examination of the 
prisoner before the magistrate was read over 
to her, and that she signed it, but there 
was no evidence that it was taken down 
from what she said or in the words she 
used, and was in language she was not 
likely to have used, Littlcdale, J., refused 
to allow it to be read. C. 8. <•. Under 
s. 18 of the Act of 1848, if the statement is 
duly signed and returned, it would seem to 
be for the accused to im|ieach its accuracy. 
The proper course is to take t he examination 
in the first person, e.y. 11 did so and so,’ 
&c.

(n) 2 Hawk. c. 46, s. 37. Arehb. Cr. 
PI. (23rd ed.) 29». Seennte, p. 2187 note(fc).

(o) 8. 18, ante, p. 2214.
(p) See the form in the schedule, unie,

p. nis.
(q) R. v. Bird. 19 Cox, 180. R. v. Boyle, 

20 T. L. R. 192.
(r) Ante, p. 2213. As to proving the 

examination before 1848, see 2 Hale, 52, 
284. R. v. Richards. 1 M. & Rob. 396. 
R. r. Chappell, I M. ft Rob. 395. R. r. 
Smith. 2 Lew. 139. R. v. Chris tance, 1 
Cox, 143. In the three latter cases the 
prisoner had put his mark to his examina­
tion. R. r. Hope, 1 M. ft Rob. 396 ; 7 C. 
ft P. 136. R. r. Taylor, 7 C. ft P. 13» w. 
In the two latter cases there was an at­
testing witness who was called. R. t\ Hob­
son. I Is-w. 66. R. v. Priestley, 1 la-w. 
74. It. r. Poster. 7 C. ft P. 148. It. r. 
Spencer, I C. ft P. 200. It. r. Rees. 7 C. ft 
P. 508. It. r. Reading, 7 C. & P. 049. It 
v. Hearn, C. & M. 109.

(») It. v. 8watkins, 4 C. & P. 548.
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prisoner before thv justices (after the statutory caution), as part of the 
case for the prosecution, not as evidence, but as a statement made by 
the prisoner (t).

When a party charged with an indictable offence before a magistrate 
is asked by the magistrate, pursuant to sect. 18, whether he wishes 
to say anything in answer to the charge, and is told by the magistrate 
that he is not obliged to say anything unless he desires to do so, but 
that whatever he says will be taken down in writing, and may be given 
in evidence against him upon his trial (the first caution), and the prisoner 
thereupon makes a statement which is taken down in writing and duly 
returned to the Court of trial, and bears upon its face that such caution 
has been given, and purports to be signed by the magistrate, and there 
is no evidence that any threat or promise has been held out to induce 
a confession from the prisoner ; the statement may, without further 
proof, be read in evidence against him on his trial, although the magistrate 
did not before the statement was made give the second caution in 
sect. 18, i.e. give the prisoner to understand that he had nothing to hope 
from any promise of favour, and nothing to fear from any threat which 
might have been held out, but that what he should then say might be 
given in evidence against him, notwithstanding such promise or threat (u).

After taking the examination of the witnesses on a charge of felony 
against the prisoner, the magistrate gave the prisoner the first caution 
under sect. 18, but did not, as directed by the first proviso, tell the 
prisoner that he had nothing to hope from any promise of favour, or 
to fear from any threat. The prisoner then made a statement, which 
was taken down, but was not signed by the prisoner or the magistrate. 
The prisoner, after a remand, being brought again before the magistrate, 
some questions were put to the witnesses by the prisoner’s attorney, 
who then objected to the statement being treated as the prisoner’s

(<) R. v. Gardner LIHVOJ, 1 Q.B. 150, 155; 
1» Cox, 177 ; RuweU, C.J.

(h) R. v. Hansome, 1 lien. 545 ; Ml L J. 
M. C. 143. Campbell, C.J., said : ‘ In this 
ease it appears that the deposition had lieen 
signed by the prisoner as well as by the 
magistrate. It is, therefore, clearly admis­
sible in evidence at common law, unless 
there is some provision in the statute to 
exclude it. It has been argued that the 
statute makes it a condition precedent to 
its admissibility that the magistrate should 
have informed the prisoner that he had 
nothing to hope from favour, or to fear 
from any threat that might have been held 
out. There was no evidence here that any 
promise or threat had been held out by way 
of inducement. We think, therefore, that 
there was no necessity for shewing that 
there had been any caution to the prisoner 
in that respect ; and we are of opinion that 
it never can be considered that the giving 
the second caution is a necessary condition 
precedent to the admissibility of the state­
ment of the prisoner, when it has been rend 
over to him in the manner prescribed by 
the funner jwrt of the section, and has been

signed by him as this has been. The words 
of the first proviso seem merely directory 
on the magistrate. There is no clause in 
the statute excluding the confession if the 
magistrate omits the second caution, when 
the deposition has been signer! by the 
prisoner, and it is otherwise admissible at 
common law. This deposition follows the 
form given in the schedule, which, it may 
be observed, contains the first caution, but 
not the second. Whether the giving that 
first caution is a condition precedent to 
admisaijnlity, it is not necessary now to 
decide. With regard to the general (pies- 
tion as to the admissibility of examinations 
of prisoners under the Act, the Court are of 
opinion that where there is no evidence of 
any threat or promise having been held out 
to induce a confession, the examination of a 
prisoner may be read in evidence on his 
trial without further proof, if the deposition 
has been returned, and ap|>cara to be signed 
by the magistrate, and shews upon its face 
that the first caution has him given." Nee 
R. r. Higson. 2 C. & K. lUfl. It. r. Kimber, 
3 Cox, 223. It. v. Harris, 4 Cox, 147. R. 
v. Hunt, 4 Cox, 14V.

4 E 2
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statement, as an addition had been made to the evidence ; and the 
prisoner being then asked if he wished to make any statement declined 
to do so. It was held, that the prisoner’s statement was admissible in 
evidence against him at his trial (v).

The concluding proviso of sect. 18 expressly reserves the right of the 
prosecutor to prove admissions, confessions, or other statements of the 
accused made at any time which by law would be admissible in evidence 
against the accused. This proviso duly preserves the common law modes 
of proving such statements whether made before, or at, or after the 
magisterial inquiry. Consequently, if the statement was made before 
the magistrate, and was taken down in writing with such disregard of the 
directions of sect. 18, as not to be admissible in evidence under that 
section by putting in the statement signed by the prisoner and the 
magistrate, it may nevertheless be proved in the common law names 
by some one who was present and heard it made, and if he were the 
person who wrote it down he may refresh his memory by reference to 
the writing («’)•

The magistrate is expressly enjoined to put the prisoner’s statement 
into writing, and parol evidence of a prisoner’s statement before him 
ought not to be. received until it is clearly shewn that in fact such a 
statement never was reduced into writing (x). To render parol evidence 
of a prisoner’s statement admissible, it is not sufficient for a witness 
to state that he did not see anything taken down in writing (//), or that no 
statement was taken in writing (z), but the justice’s clerk must be called 
to prove that he did not take down in writing what the prisoner said (a).

But if in fact the statement was not taken in writing, parol evidence 
may be given of the prisoner’s declarations, in 1790 ti. and two others 
were tried for burglary. The evidence was clear against the two others ;

(r) R. v. Bond, 1 Den. 617 ; 10 L J. M. 
C. 1.18.

(«>) R. v. Dewhurst, 1 Lew. 47. R. v. 
Hirst, I Lew. 47. R. r. Reed, M. & M. 403. 
R. v. l^ayer, 16 St. Tr. 216. R. v. Laml>e, 
2 Leach, 257. R. v. Telieote, 2 Stark. 
(N. 1\) 483. R. v. Foster. 1 Low. 46. 
R. r. Jones, 7 ('. & I». 239. R. v. Thomas. 
2 Ix-arh, 037. R. v. 1’rawly, 6 C. & 1’. 
183.

(t) R v. Jacobs, I bach, 300. R. r. 
Fenrshire, ibid. 202. R. r. Hinxman, 
ibid. 310, note («). It. »\ Fisher, ibid. 311, 
note (rt). R. v. Hollingshead, 4 ('. & 1*. 
242 Phillips t>. Wimburn, 4 C. & P. 273. 
R. v. M'( lovern, 5 Cox, 606.

(»/) Phillips v. Wimburn, 4 C. & P. 273, 
Tindal, O.J.

(:) R. r. Isaac Packer, Gloucester Spr. 
Ass. 1829, MSS. C. S. tl. In this case 
the witness stated that no examination 
was taken in writing, and Parke, J., said : 
• As all things are to lie presumed to be 
rightly done, I must have the magistrate’s 
clerk called to prove that no examination 
of the prisoner was taken in writing, and 
unless you can clearly shew that the magis­
trate’s clerk did not do his duty, 1 will not

receive the evidence.’ So in R. v. Phillips. 
Worcester Sum. Ass. 1831. MSS. C. S. (I., 
where a witness states I that he believed that 
what the prisoner said before the magistrate 
was not taken down in writing, but he was 
not quite certain that that was so ; Bosan- 
quet, J., said that the justice’s clerk ought 
to be called to shew whether anything hail 
l»ccn taken in writing, as it must be pre­
sumed that he had done his duty ; and the 
clerk was accordingly called, and proved 
that nothing was taken in writing, and then 
parol evidence was received of what the 
prisoner said before the magistrate.

(a) See Taylor, Ev. (10th ed.) s. 802 
It would seem on the same ground that 
where there is no magistrate’s clerk 
present, the magistrate should be cal Us I to 
prove that he did not take the examination 
in writing. See R. t>. Harris, 1 Mood. 
338, post, p. 2221, where this course was 
adopted. C. S. G. But it seems, although 
there are cases to the contrary, that parol 
evidence might Ik- given to show what the 
prisoner's statement was. R. »>. Wheeley, 
8 C. & P. 250 ; R. r. Owen. 9 C. & P. 83 ; 
R. r. Rivers, 7 C. & P. 177 ; R. v. Bentley, 
0 C. & P. 148. and MSS. C. S. G.
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hut, excepting one or two slight circumstances, certainly not sufficient 
of themselves to have put H. on his defence. The only evidence against 
him was his examination before the magistrat1, which was not taken 
in writing, either by the magistrate or by any other person, but vras 
proved by the viva voce testimony of two witnesses who were present, and 
which amounted to a full confession of his guilt. On a case reserved on 
the question whether this evidence of the confession was properly received, 
all the judges (except Gould, J.), were of opinion that the conviction was 
right (/>). A statement made before a magistrate and reduced to writing 
will not exclude evidence of a previous parol declaration not reduced into 
writing (<:).

Before the Act of 1848 the prisoner was always at liberty, either by cross- 
examination or otherwise, to slv;w that his statement was not admissible ; 
and although sect. 18 of the Act of 1848 says that the statement may be 
given in evidence unless it shall be proved that the justice did not sign it, 
this cannot be construed as debarring the prisoner from proving that the 
statement was induced by promises or threats, or improperly and untruely 
taken down. The utmost effect that can reasonably be given to the 
section is that the statement, when produced, shall be in precisely the 
same position as if a witness had proved the handwriting of the justice
to It.

The circumstance of some part of the prisoner’s statement being 
omitted by the magistrate will not, it seems, render the examination 
inadmissible if it has been read over to the prisoner, and lie has assented 
to its correctness (d).

The prisoner is not precluded from shewing, if he can, that omissions 
have been made to his prejudice ; for the written statement is used 
against him as an admission, and admissions must be taken as they were 
made, the whole together, not in pieces, nor with partial admissions. 
Even the prisoner’s signature ought not to stop him from proving, if he 
can, such omissions ; if the truth is that omissions were made to his pre­
judice, the fact should be proved, and the prejudice suffered no longer 
to exist (e).

Parol evidence is admissible to add to the written record of statements 
made by the prisoner while before a magistrate, and which are not 
contained in such writing. Thus statements made by a prisoner while 
cross-examining witnesses at the preliminary inquiry if not put upon 
the depositions may be proved by parol evidence (/).

In It. v. Harris (g), upon an indictment against Butler, Harris, and 
Evans for stealing a ewe, the property of Bennett, it appeared that

(6) It. v. Hull, cited by (Sixmo, J., in 
It. o. I .am be, 2 Loach, 651). It. v. Huot, 
2 Loach, 821. K. v. Nhillcock and Hamoa, 
Ntallord Spr. Aw. 1832, MSS. C. S. Ü.

(r) It. v. M’Carty, 2 Stark. Ev. 38. See 
alao It. v. Reason and Tranter, 1(1 St. 
Tr. 1, 35, Eyre, J. R. v. Tarrant, ti C. & V.
in

(d) Joy, 93, citing Mil ward r. Forbes, 4 
Exp. 170, whore an examination of the 
defendant before commissioners of bank­
ruptcy wax admitted in evidence by Ellcn-

borough, C.J., although it wax proved that 
the defendant had «aid more than wax 
taken down, the commiwioncrx having 
taken down only what they considered 
relevant, upon the ground that the party, 
having signed it after he heard it so stated 
from his own words, and read over to him 
before he signed it, it must be taken to bo 
a statement of facts admitted by him.

(e) Rose. Crim. Ev. (13th ed.) 48.
(/) R. r. Taylor, 13 Cox, 77, Brett, J.
(q) 1 Mood. 338.
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Harris, Butl<*r, and Evans were taken before a magist rate about stealing 
three sheep of Bennett, Pennell, and Price ; at the meeting Bennett, 
Pennell, and Price were all present. The magistrate identified the 
examinations, and said that was all that was taken down ; that was what 
each of the prisoners said ; it was all in his writing, he had no clerk ; 
the informations were taken as to the three sheep before Evans and Harris 
were examined ; he took down everything that they said that he heard. 
The paper produced contained everything as he believed that transpired 
before him, and he, intended to take down all that was said to him, and 
he believed he did. The room was very full. The papers produced were 
the depositions of Pennell, Price, and Bennett, as to the stealing of their 
sheep respectively, and Butler’s examination and confession as to each 
offence. The following were the examinations of Harris and Evans :— 
‘ J. Harris, l>eing called upon for his defence, voluntarily sait!» that he was 
concerned in stealing a sheep, the. property of J. Pennell, but that J. 
Butler was the foreleader in the business.’ ‘ W. Evans voluntarily 
saitli that he did not kill the sheep, but that he helped to carry it away.’ 
A witness stated that Mr. C., the magistrate, examined Harris and Evans, 
and he wrote ; that when Harris was asked about Bennett’s sheep, Mr. 
C. was at the table with his paper and pen before him, but his hand was not 
going. What Harris said about Bennett’s sheep was said to Mr. C. 
Mr. C. heard what Harris and also what, Evans said about Bennett. He 
took down in writing what they said about Bennett’s sheep (/<) ; what 
they said they said to Mr. C. Harris said he was connected with the, 
taking of Bennett’s sheep. Harris said they took a neddy out of the 
road, and put the sheep upon him. Evans said he helped to take the 
sheep—Bennett’s sheep ; this was addressed to Mr. C. Another witness 
said that he heard Harris say that he helped to take Bennett’s sheep ; 
that he addressed Mr. C. ; that Harris said to Evans, * Speak the truth, 
you may as well speak the truth as not ; ’ that Evans then said he helped 
to do it ; he hel|M»d to take Bennett’s sheep : what Evans said was 
addressed to Mr. ('. The evidence of these two witnesses was objected 
to, but received ; and, upon a case reserved upon the questions whether, 
as Harris and Evans had made, a confession as to Pennell’s sheep, which 
had been taken down in writing by the magistrate, any confession as to 
Bennett’s sheep could be supplied by parol evidence ; and whether, as the 
magistrate had taken down in writing everything he heard, and he intended 
to take down all that was said to him, and he believed he did, parol 
evidence could be given of anything else that was addressed to the 
magistrate ; the judges were unanimously of opinion that the evidence, 
being precise and distinct, was properly received (i).

When the defendant in his statement at the preliminary inquiry 
(which at the trial was put in for the Crown), stated that the deposition 
of a witness, which had been taken at the same time, and before the same

(/<) (Jurere. whvther thin should not lx; 
‘ Pennell's sheep ? ’ My MSS. note has no 
such statement of this witness, and ‘ Ben­
nett ’ might easily lx* printed erroneously 
instead of ‘ Pennell.* (*. S. <!.

(i) Cf. Rowland v. Ashby, Ry. & M. 231.

Venafra r. Johnson, 1 M. ti Rob. 310. 
Jeans v. Wljeedon, 2 M & Rob. 480 But 
m*e R. v. Walter, 7 C. & P. 207. R. v. 
Morse, 8 C. & P. 005. R. v. Ix'wis, 0 C. & 
P. 101.
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magistrate, was correct, Pattvson, J., hold that the deposition of the 
witness might be put in and read as a part of the defendant's statement, 
although the witness had been examined on the trial as a witness for the 
prosecution, and although possibly his deposition might have the effect 
of contradicting his evidence on the trial (/). But unless the statement 
of a prisoner specifically refers to the deposition of a particular witness, 
putting such statement on the part of the prosecution will not entitle 
the prisoner to have any of the depositions read, although they were all 
taken before the prisoner made his statement (k).

Sect. 18, supra, does not apply to a voluntary statement made by a 
prisoner in the course of the preliminary inquiry, and before the conclusion 
of the case for the prosecution. Such a statement is admissible against 
the prisoner at the. trial and may be proved by anyone who heard it (/) ; 
and it is immaterial whether it is made before, dur.ng, or after remand (m). 
Where a policeman took a prisoner before a magistrate, and applied 
to have her remanded, and produced a cash-box and iron chisel, stating 
his belief that it was with that instrument that the prisoner had opened 
the box ; upon which the prisoner spontaneously, and without any 
question having been put to her, said that she had not opened the box 
by means of the chisel, but by a hammer ; and no examination was 
taken before that magistrate, who merely granted a remand ; it was held 
that the statement of the prisoner was admissible against her, although 
she had not been cautioned before she made it, and might be proved by 
the policeman (»).

One of two prisoners was committed before the other was appre­
hended, and the depositions against the one prisoner were read over 
before the magistrate to the other prisoner, and after they were read 
that prisoner went across the room to a witness, who was called, and said 
something to him so loud that it might have been heard by the magistrate 
if he had been attending, and the magistrate proved the examination 
of the prisoners before himself, and the statement to the witness was not 
contained in it. Parke, J., held that what the prisoner had said to the 
witness might be given in evidence (o). ‘ An incidental observation made 
by a prisoner in the course of his examination before a magistrate, but 
which does not form a part of the judicial inquiry so as to make it the 
duty of the magistrate to take it down in writing, and which was not so 
taken down, may be given in evidence against him at the trial ’ (p). A 
woman was before the magistrates on a charge of burglary, and in the 
course of the examination of a witness a glove was produced, which had 
been found on the man with part of the stolen property in it, on which 
the man said, * She gave me the glove, but she knew nothing of the

(;•) R. V John, 7C.& V. 324. The report 
docs not statu at whoso instance the 
deposition was put in.

(k) R. v. Pearson, 7 C. & P. 671. Law, 
Recorder, after consulting Patteson and 
Williams, JJ.

(/) R. v. Watson, 3 C. & K. 111. R. v. 
Bell. A C. A P. 162.

(m) R. v. Stripp, Dears. 648. Jervis, C.J. 
R. v. Bell, ubi sup. R. v. Lambe, 2

Leach, 552.
(n) R. v. Stripp, ubi sup. R. t\ Watson, 

ubi aup.
(o) R. v. Johnson and Spiers, Gloucester 

Spr. Ass. 1826. MSS. C. S. (1 This case 
was relied upon at the trial of R. v. Harris, 
ante. p. 2221, by counsel for the Crown. 
MSS. C. 8. Ü.

(p) R. v. Moore, Mattli. Dig. Cr. L. 157, 
Parke, B.
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robbery.’ The depositions having been put in at the trial, and the 
clerk to the magistrates having proved them, and there being no such 
statement in the depositions or examination of the prisoner, Erskine, J., 
held that what the man said might be proved by parol evidence (q).

On the examination of a prisoner on a charge of murder, a witness 
stated that she had bought a pot of the prisoner, upon which one of the 
magistrates asked what sort of a pot it was, and the prisoner, although 
the question was not particularly addressed to him, made an answer. It 
was submitted that no evidence could be given of what passed before the 
magistrate except the depositions. Coleridge, J., said : ‘ What the 
magistrate himself said would not be taken down. That may certainly 
be asked.’ It was then submitted that the statement made by the prisoner 
and signed by the magistrate must be put in before it could be asked 
what the prisoner said. Coleridge, J., said : ‘ There seems to be no 
necessity for putting in the written examination. It is not what the 
prisoner says when called upon for his defence that is asked, but an 
observation made in the course of the case, and as that would not be put 
down as part of his statement, I am clearly of opinion that it is 
receivable.’ The clerk to the magistrate then proved that he took 
down the examination of the witnesses, and that he took down what the 
prisoners said when they were asked what they had to say for themselves, 
but that he did not take down anything which either of the prisoners 
said before the witnesses had been all examined. Coleridge, J., said : 
‘ At the close of the evidence for the prosecution the prisoner is asked if 
he wishes to say anything, and if he does, it is taken down, and the 
evidence of that statement is the written examination ; but if a prisoner 
says something while the witnesses are under examination that does not 
stand on the same ground, I shall receive the evidence ’ (r).

Statements made by a prisoner while cross-examining a witness 
before the magistrate and reduced to writing as part of the depositions, 
must be proved by the depositions and not by the witness cross- 
examined (s).

The prisoner was indicted for receiving goods knowing them to have 
been stolen. There was a second indictment against him for breaking 
into and stealing from a church. When examined before the magistrate 
on this second charge, he made a confession as to the first charge. This 
was taken down in the usual manner, read over to the prisoner, and 
signed by the magistrate ; but the prisoner refused to sign it. It was 
objected that 7 Geo. IV. c. 64 (rep.) only made these confessions evidence, 
on the authority of the magistrate’s signature, when the confession was 
made on an examination having reference to the charge in support 
of which the confession was sought to be given in evidence. Erie, J., 
held that it mattered not for what purpose the confession was made. ; 
if it were made before a magistrate, taken down in the regular manner, 
and received the magistrate’s signature, it thereby became valid evidence

(q) R. v. Hooper, Gloucester Sum. Ash. 
1842. The clerk to the magistrates could 
not remember the observation, and it was 
proved by two policemen. MSN. C. S. G.

(r) R. v. Spilsbury, 7 C. & 1\ 187. Two

cases bearing the other way are reported, 
but they cannot be supported. See R. v. 
Weller, 2 C. & K. 223. R. v. Carpenter, 
2 Cox, 228.

(*) R. v. Taylor, 13 Cox, 77, Brett, J.
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against the prisoner upon the trial of any other charge than that upon 
the examination in reference to which such confession had been made (t). 
Where the prisoner gives evidence before the magistrates the prosecution 
may at the trial put in the deposition containing such evidence (u).

Where the prisoner calls witnesses whose evidence is inconsistent 
with his statement before the magistrate, his statement may be put 
in evidence in reply. On an indictment for robbery the prisoner’s coat 
was proved to have been bloody, and a witness for the prisoner stated 
that on the day before the robbery he had observed that the prisoner’s 
coat was bloody, and the prisoner gave an account of how it became so ; 
and it was held that the prisoner's statement before the magistrate, in 
which he accounted for the blood on his coat in a different manner, 
was admissible in reply to the evidence given by the prisoner (v).

The prisoner’s statement is evidence against him, but not for him ; 
and therefore it cannot be put in evidence on his behalf (w).

(c) Taking Depositions.
It is a general principle of the law of evidence that a deposition is 

not admissible against any person in a criminal (or civil) case unless (i) 
it was taken on oath in a judicial proceeding and (ii) the person against 
whom it is to be used had an opportunity of cross-examining the defend­
ant (x). The mode of taking depositions on a criminal charge is regulated 
by the enactments set out ante, pp. 2213,2214. Sect. 17 does not apply to 
the unsworn evidence of children (y). Under sect. 17 the oath must be 
administered before the witness is examined, and the deposition must be 
taken in the presence of the justice and of the prisoner, and the prisoner 
must have an opportunity of cross-examining the defendant in the 
presence of the justice (z).

In R. v. Watts (a) it was proved that a deposition was taken in 
accordance with the invariable and long-established practice of the 
magistrate’s Court at Liverpool, and that when the prisoner was before 
the magistrate he was defended by an attorney, who had a full oppor­
tunity of cross-examining, and did cross-examine, the witnesses. A 
note of the evidence given before the magistrates, consisting of the names 
of the witnesses, and the heads of what each could prove, was taken by 
the magistrate’s clerk. Afterwards the prisoner and the witnesses 
were taken into a room, and there another clerk, who had not been 
present at the examination before the magistrate, examined the witnesses 
from the note, and there wrote down the answers, and the witnesses then 
signed the papers so written by the last-mentioned clerk. The prisoner’s 
attorney was not there, though he might have been if he liked ; and

(I) H. v. Pomeroy, 1 Cox, 231. Tho 
countable proved the fact» in thin cane.

(u) K. v. Boyle, 20 T. L. K. 102, Jelf, J. 
(«>) H. v. White, 2 Cox, 192. Pollock, 

C.B., after consulting Coleridge, J.
(w) R. v. Haines, 1 F. & F. 80, Crowder,

J.
(x) Att.-Uen. v. Davison, 1 M’Clcl. & 

Y. 109, Hullock. B. R. v. Smith, 2 Stark. 
(N. P.) 211, note (a). It. v. Woodcock, I 
leach, 500. R. v. Dingier, 2 Leach, 001

R. v. Paine, 1 Salk. 281 : 0 Mod 103, cited 
by Kenyon, C.J., in R. v. Eriswell, 3 T. R. 
722. R. r. Errington, 2 Lew. 142, Pattcson 
J. R. v. Rad bourne, 1 Leach, 457.

(y) R. v. Pruntey, 10 Cox. 344. As to 
taking unsworn depositions of children, see 
the Children Act, 1908 (8 Edw. VII. c. 07), 
s 30, ante, Vol. i. p. 919, and pout, pp. 22ti8, 
2294

(z) Sts* Phip*on. Ev. (4th ed ) 442.
(fl) L. & C. 339.
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the prisoner was not asked if he would then cross-examine the witnesses, 
and did not cross-examine them. Afterwards the prisoner and the 
witnesses were again taken before the magistrate, ard the evidence so 
taken down by the clerk in the room ir the absence of the magistrate 
was read over to them ; the prisoner was not then asked if he would 
cross-examine the witnesses, and his attorney was not then there, though 
he might have been if he had liked ; the magistrate then cautioned the 
prisoner, who then signed his own statement, and the magistrate then 
signed the papers so written as last aforesaid. The deposition thus taken 
was admitted at the trial, but on a case reserved was held not to have 
been taken in conformity with the statute and not to be admissible at 
the trial.

The whole of the depositions must be taken in the presence of the 
accused that he may hear and cross-examine on all that is sworn against 
him (b).

Where mere minutes of what each witness said before the magistrate 
were taken down, and the minutes were afterwards written out in the 
shape of depositions by a clerk in the presence of the witnesses, but 
in the absence of the prisoners and magistrate, and afterwards read 
over in the presence of the prisoners and magistrate, it was objected that 
the depositions were not taken according to this section. Wilde, C.J., said 
* the prisoner had a right to compare the verbal statements made with 
the written statements produced, which he could not do unless all the 
written statements produced had been made verbally in his presence.’ 
And Manie, J., said : ‘ That section 17 makes the depositions receivable in 
evidence, upon its being first proved that they were taken in the presence 
of the person accused, and that he or his counsel or attorney had a ful' 
opportunity of cross-examining the witness. Therefore you won 
say that such full opportunity did not exist in the present case. Sup- se 
a question to be put to the witness in the absence of the prisoner eh 
question involved two alternatives, and the answer to be ; ”
the magistrate’s clerk might think the answer applied to a lerent 
alternative from that to which the prisoner would have applied it, 
had he been present, and had an opportunity of fixing it to such alter­
native by cross-examination ; and the magistrate’s clerk might have 
taken down the answer in such a form as to make it seem applicable 
to the wrong alternative. You contend that what they call minutes 
would have been the depositions had they been signed, and that the 
minutes not being signed, there are. no depositions at all.’ It, however, 
was unnecessary to decide the point, as the case was determined in 
favour of the prisoners on another ground (c).

(/>) See Phipson, Ev.( 4th e<l.) 422.
(c) It. v. Christopher. 1 I)en. f>3« ; 2 C. & 

K. 1194. In R. v. Smith [1817], R. A R. 330 : 
2 Stark. (N. P.) 208; Holt (N. P.) «14, 
the greater part of the deposition of 
the deceased, in a ease of murder, had been 
reduced into writing in the absence of the 
prisoner, but the deceased was afterwards 
resworn in the prisoner’s presence, ami the 
deposition read over and stated by the 
deceased to be correct, and the rest of the

deposition taken in the ordinary way, in the 
presence of the prisoner, who was asked 
whether he chose to put any questions. It 
was held by Richards, C.B., that the 
deposition was admissible, and a great 
majority of the judges, upon a eas-i reserved, 
were of opinion that the evidence had been 
properly received. Cf. R. v. Hake, 1 Cox, 
226. In R. v. Forbes, Holt (N. 1’.) 009, 
where the constable stated, upon producing 
the deposition, that the prisoner was not
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On a trial for murder, Mr. Cooke, a magistrate, produced an informa­

tion, and stated that he went to the house of the deceased, and found 
him on a pallet in a very weak state, and that tin; prisoner was brought 
to the house where the deceased was ; in consequence of the state in 
which the deceased was, he could say but very little at a time, and Mr. 
Cooke first took his information without the prisoner being present, 
and swore the deceased to it. Mr. Cooke then had the prisoner, who was 
handcuffed, brought in, and had the handcuffs taken off. Owing to the 
exhausted state of the deceased, the prisoner had to be brought close 
to the bed to hear what he said. Having then slowly read over the 
information to the deceased in the presence of the prisoner, and asked 
the deceased if it was true, and having been answered in the affirmative 
by him, Mr. Cooke then resume the decerned to his information in the 
presence of the prisoner, and read over the information of the deceased 
to him, and while he was reading it the prisoner asked him to stop at 
some statement contained in it : but Mr. Cooke told him he had better 
read it over to the end, and that he would then read the information 
paragraph by paragraph distinctly to him, and that the prisoner could 
then put any question he wished to the deceased on each paragraph 
as read ; that, having so read over the information, he read it over 
again paragraph by paragraph to the prisoner in the hearing of the 
deceased, and that part of it was read a third time to the prisoner ; that 
the prisoner, having been previously duly cautioned by him, asked 
several questions with reference to the matters sworn in the information, 
and Mr. Cooke took down each question and answer as nearly as possible 
in the very words of the parties. The deposition was received in evidence ; 
but, upon a case reserved, it was held that it ought not to have been 
received (d).
present till a certain part of the deposition, 
distinguished by a cross, at which period lie 
was introduced and heard the remaining part 
of the examination ; and when it was con­
cluded, the whole of the deposition was read 
over to the prisoner. Chambre. J., refused 
to admit that part of the deposition pre­
vious to the mark. In R. v. Beeston [1854], 
Dears. 405. Alderson, B., said : 'In R. v. 
Smith (id#i sup.), I contended, on the 
authority of R. v. Forbes, that the deposi­
tion was not admissible, as the prisoner had 
not a sufficient opportunity of cross-exami­
nation ; that he had no opportunity of 
hearing the witness give his answers, and 
seeing his manner of answering; and that so 
much of the evidence as had liven taken in 
the prisoner s absence was inadmissible ; 
and I still think I was right in that objec­
tion.’ See R. v. Calvert. 2 Cox, 491. In 
R. v Johnson 11846], 8 c. A K. 894, on an
indictment for robbery, the depositions 
were not written either in the presence of the 
magistrate or of the prisoner, but the clerk 
to the magistrate examined all the witnesses, 
and took down what they said, neither 
the magistrate nor the prisoner being 
present ; but that when the magistrate and 
the prisoner arrived, the depositions were

read over to the witnesses in the presence of 
the magistrate and the prisoner, and the 
prisoner was then asked if he had any 
question to put to any of the witnesses. 
Platt, B.. said : ‘ This is a very irregular and 
improper mode of taking depositions, and 
very unfair to the party accused. The 
prisoner ought to hear all the questions 
put and answered, for then he may very 
possibly explain the circumstances ; but it 
is monstrous that he should have a long 
head roll of statements read over to him, 
and then be asked on the sudden if he 
has any question to put, and then probably, 
unable on the instant to extract from his 
accuser or the witnesses an explanation 
of every apparently criminating ciieum- 
stanc»1, be told that he is committed. Such 
a mode of proceeding does not afford to 
the party accused that fair play which the 
due administration of the law requires.’ 
It does not appear whether any deposition 
was tendered in evidence.(d) R. v Walsh [ 1850], 5 Cox. 115 (Ir.). 
There was considerable difference of opinion 
among the judges in this case. Monahan, 
C.J., was of opinion that ‘ what the Act of 
Parliament requires is, not that a witness 
shall depose to a written statement, but
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The prisoner ami prosecutor were present before the magistrate, 
and the prosecutor made a statement to the magistrate, which was not 
taken down in writing, and the prisoner’s attorney asked the prosecutor 
a few questions in cross-examination, which were not taken down in 
writing. The case was then adjourned to the next day, when the prisoner 
was brought up before the same magistrate. The prosecutor was again 
sworn, and the magistrate’s clerk read over to him a written deposition 
which had been taken previously to the second hearing. The prisoner’s 
attorney cross-examined the prosecutor, and that cross-examination, or 
some part of it, was taken down by the clerk, and from his notes after­
wards a fair copy of the cross-examination was taken down on the 
copy which had been previously read. Hill, J., held the deposition 
admissible (e).

A witness had been examined before a magistrate, who had asked the 
prisoner whether she had any questions to put, but it seemed uncertain 
whether she was so asked with reference to the particular examination 
of the witness, or after all the depositions had been read over ; and the 
examinations of the witnesses had been taken in writing before the 
arrival of the magistrate ; and were then read over in the presence of the 
prisoner, when the prisoner was asked if she had any questions to put. 
The deposition was held inadmissible ; (i) because it was the duty of the 
magistrate to ask the prisoner whether she would put any questions with 
reference to the particular witness ; (ii) the examination of the witness 
having been put in writing before the arrival of the magistrate, the reading
shall, in the presence of the accused, give a 
statement on oatli, which the magistrate 
“hall afterwards reduce into writing, and 
that the accused shall have an opportunity 
of cross-examining him, under the sanction 
of the same oath, whereby he swears to the 
information,’ that the present case and R. 
v. Smith agreed in this point, that in both 
the witness was originally sworn in the 
absence of the accused ; but the place 
where the present case failed was that, when 
the prisoner was brought in, the informa­
tion was not taken on oath in his presence. 
Secondly, on the evidence of Mr. Cooke, 
the inference plainly arose that the oath 
was merely an oath to the truth of the 
information which had been sworn, and 
therefore did not extend to the answers 
given on cross-examination. Perrin, J., 
agreed with Monahan, C.J., on the first 
point ; but added : * The prisoner was kept 
handeulTod in another place, and here, de­
liberately and designedly, the magistrate 
proceeded, contrary to the fair import of 
the statute, to take the deposition of a 
party not on his oath, in the absence of 
the prisoner, who was within call, and who 
was designedly kept back and not called.’ 
Ball, J., gave no opinion on the first point, 
but agieed with Monahan, C.J., on the 
second. If the magistrate had been silent 
as to the form of the oath which ho ad­
ministered, it would have been assumed 
that the oath wusjn the usual form ; but

hero the magistrate stated that, he reswore 
the deceased to the truth of his informa­
tion, thus confining the oath to the truth 
of tlie information ; and, if this were so, 
the subsequent questions and answers were 
not under oath. Torrens, J., was of 
opinion that It. v. Smith, R. & R. 33!t, 
governed the first point, and that the oath 
extended to the whole, and therefore the 
deposition was rightly admitted. Pcnne- 
father, B., agreed with Torrens, J., on the 
first point, but entertained very serious 
doubts upon the second point. This case 
was tried in 1850, after 12 & 13 Viet. c. 09, 
had come into opt;ration, though Perrin, J.. 
states that 9 Ueo. IV. c. 54, was then in 
operation. C. 8. ti.

V) B 9. Bales [1MQI 2 F. Si F. 317 
Hill, J., said : * In the London Police Offices, 
where a great number of charges were daily 
heard, it was the constant practice to have 
the abbreviated notes taken during the 
examination of a witness by the magis­
trate’s clerk, fair copied in full in an ad­
joining room, and that copy afterwards 
read over in the presence of the prisoner 
and signed by the witness. Ho thought 
such a practice not only convenient, but 
within the spirit and intention of the Act, 
as the prisoner had full opportunity as well 
as the witness of objecting if the evidence 
were put down incorrectly.’ See ante, 
p. 222ti.
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it over in her presence did not give the prisoner a proper opportunity 
of cross-examination ; for she had a right to hear the evidence given 
step by step, and so to have time to consider what questions to put (/).

A magistrate’s clerk proved that he had taken down the examination 
of a witness before the magistrate, and he had no doubt that the attorney, 
who attended before the magistrate on behalf of the prisoner, had cross- 
examined the witness, but he had not taken down anything as cross- 
examination ; but had taken down everything the magistrate considered 
material. Erie, J., held that the deposition was admissible ; as all 
the requisites of the statute had been complied with. He did not 
think it the duty of the magistrate to take down every word ; for then 
it would be necessary to conduct the examination by question and 
answer (f/).

Where it is proved that the prisoner was present when the depositions 
were taken, although the law will presume that, as he was present, he 
had a ‘ full opportunity ’ of cross-examining the witness within section 
17, ante, p. 2213, evidence may nevertheless be offered to prove that he 
had not such full opportunity, so as to render the depositions inad­
missible (h).

When the deceased was examined before the magistrate she was in a 
rapid decline, and stated the facts of the assault upon her by the prisoner 
very concisely. On a question being put to her by the clerk, she said, 
‘ 1 can’t answer,r and was evidently in a sinking state. Down to this 
]>eriod she had answered the questions satisfactorily. The clerk then 
said he should not put any further questions ; and it being stated that the 
prisoner’s attorney, who was present, must have an opportunity of cross- 
examining the witness, he said, ‘ I shall decline putting any question ; 
the child is evidently not in a fit state to answer.’ The deposition was then 
signed by the witness with her mark. There was no subsequent examina­
tion, and the child died soon afterwards. Platt, 13., inclined to think the 
deposition ought not to be received (•).

(d) Form of Deposition—Siqniny Same.

Upon an indictment for murder the deposition of a witness, examined 
before the committing magistrate, and since dead, was tendered in evi­
dence. There was a caption or heading at the commencement of the 
body of the depositions, but there was no caption at the head of this 
particular deposition ; and it was objected that the deposition was, on 
this account, inadmissible. Alderson, 13., said : ‘ All that is necessary 
in this case is to shew that the deposition in question was regularly

(/) H. »>. Day 118f>2], 6 Cox, f>5, Platt, B. 
(</) K. v. Hendy [I860], 4 Cox, 2lit. See 

discussion of thin cam* in R. v. Jackson, 3 
Australia C.L.R. 740.

(A) R. v. Peacock, 12 Cox, 21, Brett, J. 
The prisoner's counsel gave evidence to 
shew that at the time the deposition was 
taken the prisoner was insane. But see 
Taylor, Kv. (10th ed.) s. 482. Ram, Or. 
Ev. (13th od.) 60.

(i) R.e.Hyde11848],3Cox, 00. Platt, B.,

however, received the deposition, and 
would have reserved the point ; but the 
prisoner was acquitted. There seems no 
reason to doubt that if by any insuperable 
obstacle the prisoner is prevent**! from 
having a full cross-examination, the depo­
sition is inadmissible, and the only question 
in such a ease seems to be whether or not 
in fact the prisoner was prevented from 
having such full cross-examination.
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taken under the statute ; the heading applies to all the depositions.’ 
And the deposition was admitted (j).

The prisoner was indicted for obtaining by false pretences a promissory 
note for £50. Upon the trial the deposition of Mary Rowe was put in, 
after proof that it was taken by the committing justice in the presence 
of the prisoner, and that she had a full opportunity of crass-examining 
M. Rowe ; that it was signed by the justice, and that M. Rowe was, 
at the time of the trial, so ill as not to be able to travel. The charge 
preferred before the justice was that the prisoner had obtained the 
promissory note and other valuable securities by means of false pre­
tences, and of this charge the prisoner was informed by the justice. 
The caption of the deposition of M. Rowe was ‘ Devon to wit. The 
examination of M. Rowe, wife of W. S. Rowe, of, &c., taken on oath this 
14th day of February, a.d. 1849, at, &c., before the undersigned, one of 
Her Majesty’s justices of the peace for the said county, in the presence 
and hearing of H. L. (the prisoner), who is now charged before me this day 
for obtaining money and other valuable security for money from the said 
M. Rowe,’ &c. It was objected that the charge set forth in the caption 
is obtaining money and valuable securities, but whether legally or illegally 
is not stated ; and no offence was therefore shewn, and the said deposition 
consequently was not receivable in evidence. The objection was over­
ruled ; and, upon a case reserved, Wilde, C.J., delivered judgment as 
follows : ‘ The judges are unanimously of opinion that the objection is not 
valid, and that the deposition was properly received in evidence. The 
objection is not that the evidence as set forth in the examination did not 
sufficiently appear to relate to the charge, upon which the prisoner was 
being tried, so as to warn and apprise her of the matter to which her cross- 
examination should be directed, but only that the title of the examination 
did not with sufficient distinctness state the charge against her. The 
title of the deposition states the occasion of its being taken, and the 
matter to which it refers, and there is no authority requiring any title, 
or as it is called caption, to the examination ; and it is sufficient if it be 
described as the examination of the witness, and the evidence refers to 
the charge upon which the prisoner may be upon his trial ; and as no 
objection was raised that the deposition was defective in that respect, 
we think the deposition was properly received in evidence. It may, 
however, not be improper to observe that the case states that the charge 
preferred against the prisoner was that of obtaining the promissory note 
and securities by means of false pretences, and that the prisoner was 
informed of that charge by the committing justice, and that she had a 
full opportunity of cross-examining the witness ’ (k).

Where a woman, having been violated, cut her throat, and a magis­
trate was sent for, and in the presence of the prisoners, who were brought 
into the room, she made a statement on oath, which was taken down, 
read over, and signed by her. The prisoners did not in fact cross-examine 
her. The depositions of the other witnesses were taken before another 
magistrat»; on a charge of rape on the deceased a few days afterwards.

(;') K. v. Johnson (1847), 2 C. & K. 354. (k) K. v. Lung bridge 1184 If J, 1 Den.
Of. It. ». Young. 3C & K. 1UU. 448 : 2 V. Sl K. 370.
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There was no caption to the deposition of the deceased ; but it was 
found attached to the depositions of the other witnesses, and there was a 
caption to these depositions, stating them to have been taken before the 
other magistrate. It was urged that the want of a proper caption could 
be supplied by parol evidence ; but it was held that sect. 17, ante, 
]). 2213, authorized taking depositions in a particular way ; and unless 
it appeared upon the caption that the prisoners were charged with an 
indictable offence, the document was inadmissible (/).

Under sect. 17, the magistrate is to take ‘ the statement ’ of the 
witness in writing, and the form in the schedule directs the deposition 
to be taken as nearly as possible in the words the witness uses. It is not 
necessary to take down immaterial and wholly irrelevant statements (m). 
If the prisoner or his counsel cross-examines the witnesses when before the 
magistrate, the answers of the witness to the cross-examination ought 
to be taken down by the magistrate, and returned to the judge (n).

The statute requires the deposition to be signed by the person making 
it (o). But where a deposition had been read over to and assented to by 
a witness who could not sign by reason of injuries to her hands it was 
admitted on proof of her death (p). In such a course, the justice, before 
himself signing the deposition, should make an entry explaining why 
the signature of the witness is absent.

On a trial for manslaughter, the deposition of the deceased 
purported to have been made in the presence of the prisoner, and 
was signed by the deceased with a cross, he being a marksman. 
By mistake the clerk wrote the prisoner’s name to the mark, so that it 
prima facie appeared to be the deposition of the prisoner. On a case 
reserved it was contended that this was a patent ambiguity, which 
could not be explained by oral testimony. It was answered that the 
document was complete when the deceased put his mark to it, and that 
signature could not be vitiated by what another person wrote : and it was 
held that the deposition was properly received in evidence (q).

(/) R. v. Newton [1859], 1 F. ft F. «41. 
Hill. J., after consulting Watson, B. A 
document inadmissible under the statute 
as a deposition, might be used to refresh 
the memory of a person who wrote it upon 
hearing the evidence given, and he might 
prove what the deceased stated. Even if 
there were no writing at all, the evidence 
given by the witness in the presence of the 
prisoners might be proved ; for the general 
rule is, that ‘ where a witness already 
examined in a judicial proceeding between 
the same parties is since dead, his former 
examination is admissible as secondary 
evidence ’ ; 1 Stark. Ev. (11 : and although 
the new statute clearly makes a deposition 
taken in pursuance of it the best evidence 
of what the witness stated, yet, if through 
the neglect of the justice or his clerk no 
deposition, or an irregular deposition, be 
taken, there is nothing in that statute to 
exclude the proof of the statement of the 
witness by other means. See R. v. ( lalvin, 
10 Cox, 198 R. v. Clarke. 2 F. ft F. 2.

(m) See R. v. Hendy, 4 Cox, 243, Erie, 
C.J., ante, p. 2220. 7 (Jco. IV. e. (14, s. 2 
(rep.), provided that magistrates shall take 
4 the information upon oath of those who 
shall know the facts and circumstances of 
the case, and shall put the same, or as much 
thereof as shall be material, into writing.' 
R. v. Coveney, 7 C. & 1\ (107, Alderson, B. 
R. v. Thomas, 7 C. & I'. 817. R. v. (iriuly, 
7 C. ft 1*. 1150. R. t>. Weller. 2 C. ft K. 223, 
Matt, B.

(n) R. v. Potter, 7 C. & 1\ (150, note. 
Oaseloe, J., and Vaughan, B.

(o) Before the Act such signature was not 
necessary to make a deposition admissible. 
See R. v. Flemming, 2 Leach, 854. R. v. 
Russell. I Mood. 350.

(/>) R. v. Holloway, 05 J. 1*. 712. See 
Taylor,Ev. ( 10thed.,ss. 482,485. Phipson, 
Ev. (4th «si.) 410.

(V) R. i\ Mullen. 0 Cox, 330 (lr.). The 
de|M)sition was headed, 4 Deposition of 
.James Brennan,' and began, ‘ Taken in the 
presence and hearing of Peter Mullen.’
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The magistrate himself is required (by sect. 17) to subscribe 
the examinations and informations taken by him : and this he ought 
to do at each examination, and not to defer it till he determines on 
committing (r).

Where a deposition had ‘ Kent to wit ’ in the margin, and purported 
to be ‘ taken on oath before us of Her Majesty’s justices
of the peace for the said county,’ and concluded, ‘ This examination was 
taken before us in the presence of (the prisoner) at Hartford, on the 
day and year first above mentioned—Hugh Johnson ; ’ Maule, J., was 
of opinion that this document was inadmissible under sect. 17, as it 
did not purport to be signed by, or to have been taken before, any justice, 
of the peace for the county in which the prisoner was examined, although 
it was offered to be proved that Hugh Johnson was a magistrate, and 
acting as such when the examination was taken ; for such proof would 
not make the deposition purport to be signed otherwise than it did 
purport (s).

It is not necessary that the separate deposition of each witness should 
be signed by the justices, but it is sufficient if the depositions are signed 
as a body by the justices, according to the conclusion of schedule M. 
to the Act, provided that all the depositions arc attached together when 
signed by the magistrate (t).

(e) Deposition Admissible when Witness dead or so ill as not lobe 
able to Travel.

Where the witness is dead the deposition, if duly taken under sect. 17, 
is admissible (u).

The words of sect. 17, ‘ so ill as not to be able to travel,’ mean ‘ not 
reasonably fit by reason of illness to travel to the Court.’ It is not 
necessary to prove that travelling would be dangerous to life. The mattev 
is one for the judge in his discretion to decide ; and if to his mind, exer­
cising his discretion on the facts proved, the evidence of illness is sufficient, 
his decision ought not to be interfered with (v). It would seem clearly 
within the powers of the judge instead of receiving the deposition to 
adjourn the trial till the witness can attend (w). The evidence of illness 
is usually and properly given by a medical man who has recently seen 
the witness : but medical evidence is not essential if other evidence of

(r) K. v. Mayor of London, 5 Q.fi. 555, 
1 Ness. Cas. 40

l*) It. v. Miller [1850J, 4 (tox, 166. This 
division may be right if it be confined to 
deciding that such an informal document is 
inadmissible under the statute as a regular 
deposition ; but the deposition might have 
lavn used to refresh the memory of the 
justice’s clerk who took down the evidence, 
and he might have proved what the witness 
deposed to before the justices.

(/) K. ». Parker, 1* K. 1 C. C. K. 220. It. 
r. Carroll, 11 Cox, 322. R. ». Young, 3 C. 
â K. loti. R. r. Osborn, s c. â P. i IS. 
Where the depositions were on separate 
sheets, and were signed only at the end 
by the magistrate, the deposition of one of 
the witnesses who was dead, was admitted

in evidence, although the sheets worn 
not fastened together at the time of the 
signature by the magistrate, but had been 
afterwards attached together by the 
magistrate's clerk. R. ». Lee, 4 F. & 
F. 63, Pollock, C.B. When* the cross- 
examination was at a subsequent time to 
the examination in chief, and the whole 
deposition was held to be irregular, as 
the cross-examination was not signed by 
the magistrate. R. v. France, 2 M. & Rob.
HT.

(w) See R. ». Katz. 64 J. P. 8U7. R. r. 
Holloway. 6f» J. P. 712, /<#«/, p. 2248.

(v) R. ». Stephenson, L. & C. 166 ; 31 L. 
J. M. C. 186.

(«’) See R. ». Tait, 2 F. & F 553, Cromp­
ton. J.
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equal value is offered (z), e.//. the husband (//), or brother (?) of the 
witness.

Where on a trial for larceny a surgeon proved that a witness was 
suffering from bronchitis, and that her life would be endangered if 
she were brought into Court, it was objected that she was not proved 
to be so ill as not to be able to travel ; but it was held that, as it was 
sworn that her attendance would endanger her life, the deposition was 
admissible (a).

Where a witness had come to the assize town to attend a trial, and 
about half an hour before it came on was in the building where the 
Court sat, when a medical man advised him to return home, and swore 
that his remaining to give evidence would, in his opinion as a medical 
man, have been highly dangerous, and the witness was on his way home 
while the trial was going on ; it was held that his deposition was admis­
sible ; for the witness was not able to travel to the place at and in which 
he was to give evidence. The journey was not over until he arrived 
at the Court, and as in the opinion of the medical man he could not 
without danger come to this Court, he was not able to travel to the place 
where his evidence must be given (b).

Where upon an indictment for larceny, a physician proved that 
he had seen the prosecutor on the morning of the trial, and that he 
was not able to attend in consequence of a second attack of paralysis ; 
he could not speak, and could not be made to hear, and if brought 
he would not be able to give evidence ; but he might be brought without 
danger of his life, though he ought not to be permitted to roam abroad. 
He had been seen in the street the day before near his shop door. It 
was objected that the prosecutor was not so ill as not to be able to travel 
according to the words of the statute, and that an application ought 
to have been made to postpone the trial ; but the sessions held that, 
as he was disabled from giving evidence at the trial by an attack of 
illness, not plainly appearing to be temporary, his deposition was admis­
sible ; and, upon a case reserved, it was held that this ruling was right (c). 
Where a witness was suffering from a tendency to softening of the brain, 
and the surgeon proved that he was not in a condition to give evidence, 
as the effect of giving evidence would be dangerous to his life ; but he 
could go to the train in a cab and by the train ; he was so ill and nervous, 
however, that if vigorously cross-examined he would soon get confused 
and could not be depended upon ; and, though he could travel without 
material injury to his health, he could not complete the object of his 
journey ; the deposition was admitted (d).

Depositions Rejected. A material witness had gone before the grand 
jury on the first day of the session, and had gone home at night and 
returned in the morning for two days ; but on the morning of the trial 
she had been seized with a bowel complaint, and when the policeman 
left Hounslow she was unable to travel ; it was held that the deposition

(x) It. v. Stephenson, vbi sup. It. v. 
Wclton, 9 Cox, 290, post, p. 2234. It. v. 
Ullmer, 4 Cox. 442. jtost, p. 2234.

(y) R. r. Welling*. 3 Q.B.D. 420.
(z) It. v. Stephenson, ubi sup.
(a) R. v. Day [18021, 0 Cox. 50, Platt, B. 

VOL. II.

(fc) It. v. Wicker [1804], 18 Jurist, 252. 
Channell, Herjt.. after consulting Parke, B.

(r) R. v. Cock bum [1807], D. & B. 203 ; 
20 L. J. M. C. 130.

(d) It. v. Wilson [1801], 8 Cox, 403, 
404 n.

4 F
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was not admissible, as it was not satisfactorily proved that the witness 
was so ill as to be unable to travel (e). 80 where a constable proved that 
he saw a witness in bed at nine o’clock the evening before, and he had 
a cold and inflammation, and was attended by a medical man, and on 
inquiry that morning he heard the witness was very bad ; it was held 
that the deposition was not admissible (/).

Where a witness had seen another witness, whose deposition was 
proposed to be given in evidence, in bed and apparently ill on March 18, 
and she was then attended by a surgeon, and the trial was on March 23 ; 
Patteson, J., said : ‘ 1 think that, in order to allow a deposition to he 
read in evidence under this enactment, the surgeon should be called, 
if there be one attending the witness. There, no doubt, may be cases 
where a person may be not in a state of health to be able to be present 
at a trial, and yet is not attended by a surgeon, and in such cases other 
evidence may be sufficient, especially when the inability of the witness 
is of such a nature as to prevent even the. possibility of his attendance 
as a witness ’ ; and rejected the deposition (</). Where the attorney for 
the prosecution proved that he had seen a witness a few days before, 
and found him ill of fever ; Erie, J., refused to admit the deposition ; 
as the witness, not being a medical man, could not speak as to the nature 
of the disease (h). So where a police constable proved that he saw 
King in bed on the morning of the trial. He had fever, and the divisional 
surgeon was attending him. Yesterday morning he was in bed, and 
is not able to get up yet. He had heard that King had been confined 
to his bed about a fortnight ; and he produced a certificate. Byles, J., 
refused to admit King’s deposition, saying, ‘ I am of opinion that, to 
make this deposition admissible, there should be evidence of a medical 
man on oath, or other evidence upon oath, which the Court might think 
of equal value to sworn medical evidence. The constable says he has 
been told King is suffering from fever ; how can he know the illness is 
of such a nature as to render the witness “ so ill as to be unable to travel ” ? 
A medical man is the proper witness of that fact ’ (i). But he is not the 
essential witness (ride ante, p. 2232).

Child-birth and pregnancy. -A material witness for the prosecution 
had been delivered of a child a week before, and was unable to travel. 
It was contended that the prosecutor knew the state in which the witness 
was, and ought to have applied to postpone the trial ; but it was held 
that the deposition was admissible, as every requisition of the statute 
had been complied with (j). Pregnancy may be an illness within sect. 17 
if it causes inability to travel (k) ; nervous prostration or extreme

(e) R. r. Harris [I860]. 4 Cox. 440. It 
is not stated who proved the illness.

(/) R. «•. Vllmer (I860|, 4 Cox. 442.
(y) R. e Rilev ( 18611, 3 ('. A K. 1 Hi.
(h) K. v. Philips 11868], I F A F. 105.
(<) R. v. Welton 118(12], 9 Cox, 290.
(j) R. v Harney, 4 Cox, 441. In R. v. 

Marsella. 17 T. L. R. 104, Bruce, J , 
considered that R. r. Wilton. 1 F. A F. 300, 
and R. t>. Walker, ibid. 534, were overruled 
by R. v. ( loodfellow, 14 Cox, 320. Cf. 
Duke of Beaufort v. Crawshay, L. R. 1

C. 1». 099 : 35 L. .1. C. I». 342. R. r. 
Hudderalield, 7 E. A B. 794.

(k) R. v. Wcllings. 3 Q.B.I). 420, which 
appears to overrule R. v. Omant, 0 Cox, 400, 
and R. v. Parker, noted Arehb. Cr. PI. (22ml 
ed.) 342. Evidence by a doctor on Feb. 5. 
that he had seen the witness on Jan. 29. 
and that she was then daily expecting her 
confinement, was held sufficient to justify 
admission of her deposition. R. v. Hcesom, 
14 Cox, 40, Lush, J.
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nervousness seems to have been accepted as an illness within the 
section (/).

A woman was daily expecting her confinement, and her brother 
stated that she was poorly otherwise, and that she was therefore too ill 
to travel from her residence to the place of trial, a distance of twenty-five 
miles. It. was objected that the illness ought to have been proved by a 
medical man, and that the expectation of her confinement was not an 
illness within sect. 17 ; but the Court admitted the deposition ; and 
on a case reserved, it was held that the deposition was properly admitted. 
The proposition that an approaching confinement was not such an illness 
as was contemplated by that section could not be sustained. There 

be incidents attending an approaching parturition of such a 
nature as to bring it within the statute (m).

Where a husband stated that his wife was pregnant and unable 
to attend ; but he was unable to state how far advanced she was, and 
she was about the house, attending to her household duties as usual, 
and had prepared breakfast for him that very morning as usual, and 
had not yet been confined to bed ; but a fortnight before she had suffered 
somewhat in consequence of being driven to the assize town ; Bramwell, 
B., permitted the deposition to be read (n).

‘ There must be actual illness (o) ; old age, and nervousness, and 
inability to stand a cross-examination, are not a sufficient foundation 
for the reading of the deposition, and that it would raise a dangerous 
latitude in practice if we were to admit it upon such grounds ’ (o). 
Evidence of illness should be given by a person who has seen the witness 
very recently before giving evidence as to his condition (ft).

(f) Other Cases in which Depositions Admissible.
Witness kept away.—A deposition of a witness, who lias been kept 

away by the procurement of the defendant, is admissible. Scaife, 
Smith, and Hooke were tried for robbery, and the deposition of one G. 
which had been regularly taken before a magistrate, in the presence 
of the defendants, was tendered in evidence. Due search had been made 
for the witness on the part of the prosecution, but she could not be 
found, and did not appear on the trial, and there was evidence that she 
had been kept away by the procurement of Smith ; but this evidence 
did not implicate the other defendants. The reading of this deposition 
was objected to on the part of Smith ; but the learned judge admitted 
it, being of opinion that the procurement by Smith was proved ; and 
in summing up he left G.’s statement, among the other evidence, to the 
jury, not telling them that the deposition could affect Smith only. Upon

(/) R. ». Stewart, I Cr. App. R. A7.
(m) R. v. Stephenson, L. & C. 4(to.
(a) R. r. (Voucher [18(12), 3 F. & F. 285. 

Sit- R. v. (ioodfellow, 14 Cox, 32(1, Bowen, 
J., and after consulting LuhIi, J., where 
medical evidence was given that confine­
ment was imminent, that there were signs 
of approaching labour. The evidence of a 
|K)licc constable as to the imminence of 
confinement was rejected in R. v. Butcher

[1000], 64 J. I*. 808. Darling, J.
(<>) R. v. Farrell |I874|. L It. 2 C. ('. R. 

110; 12 Cox, 005. See R. v. Thompson, 13 
Vox, 181, LuhIi, J.,and R. v.Stewart,supra.

i/i) R, ». Bull, 12 ('ox. 31. Blackburn, 
J., declined to admit a deposition, where the 
evidence was that the witness was recover­
ing from a severe pain in the bowels, but 
no one could depose to having seen him 
within the forty-eight hours before the trial.

4 F 2

3
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a motion for a new (rial after a verdict of guilty against Seaifv and Hooke, 
it was held that the deposition was rightly admitted in evidence against 
Smith ; for if it be proved that a witness is kept away by the procurement 
of the defendant, the deposition of that witness is admissible ; but 
that the deposition was erroneously left to the jury against the other 
defendants ; for a deposition is not admissible on the ground that the 
prosecutor, after using every possible endeavour, cannot find the witness ; 
and the deposition is only evidence against the defendant who procured 
the absence of the witness (17).

Insanity. -Before the Act of 1848, where a witness, examined before 
the magistrate, was insane at the time of the trial, he was considered as 
in the same state as if he were dead, and his deposition might be given 
in evidence (r). No question has been raised under sect. 17, ante, p. 2213, 
as to whether this rule still applies. But insanity would seem to fall 
within the words * so ill as to be unable to travel.’ To justify admitting the 
deposition of a witness proved to be insane at the date of the trial it should 
be shewn that he was not insane at the time his deposition was taken.

Where on an indictment for night poaching and assaulting W. Rickards 
it appeared that he was suffering from delirium and depression of spirits 
in consequence of a blow on the head, and his intellect was affected by 
the injury, but it was probable that he would recover : it was held that 
if he was actually insane at the time of the trial his deposition taken in the 
presence of the defendant was receivable in evidence, although the 
insanity might be temporary ; but the medical witness, being unable 
to state that he was at the time of the trial in a state of insanity, the 
deposition was rejected (s).

Absence beyond the Sea.—In R. v. Austin (l), on a trial for larceny
(a) It. r. Seaifv ( IKÔ11. 17 Q B. 238. 

Although there was nothing in the former 
statutes providing tha* tin; depositions 
taken under them should in any case be 
evkh nee, yet it was considered, that if it 
were previously proved satisfactorily to 
the court that the witness was dead, or 
that he had been kept away by the practices 
of the prisoner, his deposition might be 
given in evidence on the trial of an indict­
ment ; provided the deposition were duly 
taken upon oath in the presence of the 
prisoner, when charged before' a magistrate.
1 Hale. 30ft, 5841. Bull. (N. 1».) 242 See 
it. v. Shippey, 12 Cox, 1(11. 11. v. Smith,
2 Stark. (N. IM 211. K v. Ward, 2 C. & K. 
7514. Harrison's ease, 12 St. Tr. 833, 852, 
5th Res in Lord Morley’s ease, Kel. (J.) 55; 
4» St. Tr 770, 771. Kost. Disc. 337. Mr. 
Starkio in a very able note to the case of 
R. v. Smith, 2 Stark. (N. I’.) 211, observes 
that the two statutes of l*h. & M. seem to 
have been passed without any direct 
•ntention on the part of the legislature to 
use the examinations and depositions as 
evidence upon the trials of felons But the 
taking of them having been sanctioned by 
the legislature, they became, it seems, 
admissible in evidence upon the rules and 
principles of evidence already established ;

and the effect of the statutes in point of 
evidence seems to consist in removing an 
objection which would before have oc­
casioned the rejection of such evidence, 
namely, that the proceeding was extra­
judicial. ‘ The object of taking the 
depositions is that if any of the witnesses, 
whose evidence is given before the magis­
trates, should be unable to attend at the 
trial, or die, there should not by reason of 
this be a failure of justice.’ R. v. Ward,
t G .v K 709, ttewweP, J.

(r) R. v. Eriswcll, 3 T. R. 7<)7, Kenyon, 
C.J., Ashhurst, J., and (irose, .1., and there 
seems no reason to doubt that the deposition 
of a jrerson who has become insane at. the 
time of the trial would lie admissible since 
the statute, either on the same ground as 
R. v. Keaife, supra, or R. v. Cock burn, ante. 
p. 2233, were decided. I11 R. v. Eriswcll, 
supra, the pau|)cr, whose examination was 
in question, had liecome insane after the 
examination was taken.

(l) K. V. Marshall. ( ft M. 1(7. I.udlow, 
Nerjt., after consulting Colt man, .1. It is 
not stated in the report when the blow on 
the head was inflicted.

(/) 1185(11, 1 >cara. 1112. As to former law 
see Bull. (N. P.) 242. R. v. Hagan, 8 C. & 
P. 107. R. v. Hunt, 2 Cox, 201.
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it was proposed to put in evidence the deposition of W. 1)., which had 
been duly taken in the presence of the prisoner, who had the opportunity 
of cross-examination, and it was satisfactorily proved that W. 1). was not 
absent with anv intention of defeating justice, but, being a foreigner, 
serving on board a foreign vessel at the time the property was stolen, 
he had, since the committal of the prisoner, returned to his own 
country, and at the time of the trial was residing in a foreign kingdom. 
It was contended that, although the cause of absence was not within 
sect. 17, the deposition was receivable independently of that section. 
But, on a case reserved, it was held that the deposition was inadmissible. 
Although it was quite possible that cases might occur, in which deposi­
tions would be receivable in evidence independently of the statute, yet 
if the admissibility of depositions was extended beyond the cases pro­
vided for by the statute, the rule ought to be carefully and rigidly 
limited. And in this case it was consistent with what appeared, that 
the attendance of the witness might have been obtained and it was not 
shewn that anything was done by writing or otherwise to procure his 
attendance (u).

Depositions taken at the preliminary inquiry may be put in by the 
prisoner to shew that they are inconsistent with the viva voce evidence 
given by the deponent at the trial (v). Thus the deposition of a 
witness, taken before a justice of the peace, was read at the desire of 
the prisoner, in order to take off the credit of the witness, by shewing a 
variance between the deposition and the evidence given in court viva 
voce («’). And where a witness for the prosecution, on being examined, 
gives a different account of the transaction from what he had deposed 
to before the committing magistrate, counsel for the Crown may, 
by leave of the judge, contradict the witness by putting in the de­
position (x). The same rule would apply where a witness called for 
the prisoner at the trial contradicted his deposition made before the 
justice.

(g) Depositions, when Admissible upon Trial for a Different Offence.

Before 1848, depositions duly taken were receivable in evidence, 
after the death of the deponent, not only upon the trial of the prisoner 
for the offence with which he was charged at the time they were taken, 
but upon an indictment for another offence. Thus a deposition was held 
admissible in a (rase of murder, although it was taken when the prisoner 
had been brought before two magistrates upon a charge of an assault

(m) It is Haiti (Hull. |N. I'.] 242), that the 
deposition of a witness beyond the seas is 
admissible ; but in R. v. Hagan, 8 C. & 1*. 
167, Holland, It..and Ooltjnan, J.,excluded 
the de|xwition of a witness who had gone 
to sea after the deposition was taken. In 
the regulations as to costs in criminal cases 
special provision is made for the expensed 
of seamen detained on shore for the pur­
pose of giving evidence on a criminal prose­
cution. St. R. & U. [ 19041, No. 1219, 
art. (I.

(v) See R. v. Lam be, 2 Leach, MS, cur. per

(to) Jjtml Stafford's case, 7 St. TV. 1218. 
See 2 1‘ltill. Kv. 7U.

(.r) 28 & 29 Viet. e. 18. s. 5, /*«/, p. 2314. 
As to former practice see R. r. Heard more, 
8 C. & V. 2ii0. R. o. Boyle, cited in Wright 
r. Beckett, 1 M. & Rob. 422. R. o. Old- 
royd, R. à K. ss. Wright r. Beckett, l 
M. & Rob. 414. R. v. Halli tt. 9 C. & I». 
748. R. o. Williams. « Cox, 343.
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upon the deceased, and also upon a charge of robbing a manufactory 
which the deceased had been employed to guard (»/).

But the particular wording of sect. 17, ante, p. 2213, has led to some 
doubt upon the subject (z).

It would seem that the charge need not be stated with technical 
preciseness if it is in substance the charge upon which the trial takes 
place (ti), or details the acts or omissions upon some of which the indict­
ment is ultimately found.

In R. v. Ledbetter (b), upon an indictment for ‘ wounding T. G. with 
intent to do him grievous bodily harm,’ it appeared that T. G. was too ill 
to attend at the trial, and that his deposition had been taken in accord­
ance with sect. 17, on a charge of assault against the prisoner, and was 
founded on the same identical evidence as was offered in support of the 
present indictment : it was held that this deposition was not admissible 
in evidence upon this indictment. Where a prisoner was taken before a 
magistrate on any charge, his attention would necessarily be directed 
to that particular charge, and his cross-examination would probably be 
directed to meet such charge alone ; in addition to which, cases might 
well be supposed in which the justice might prevent the prisoner from 
cross-examining as to anything which did not appear to him relevant 
to the particular charge then pending before him. Upon these grounds 
it would be very unreasonable to permit a deposition taken on a charge 
for one offence to be admitted against a prisoner, on a trial for a different 
offence. Then, if the words of the section itself were carefully examined, 
it was plain that they only authorised the giving in evidence of a deposi­
tion upon an indictment for the very same offence as was ‘ charged ’ 
before the justice. The section commences by directing the manner 
in which a deposition is to be taken against any person * charged with any 
indictable offence,’ and afterwards provides that * if upon the trial of the 
person so accused ’ certain proof be given, such deposition may be read 
‘ as evidence in such prosecution.’ Now that must mean a prosecution for 
the very offence * charged ’ before the justice (c). Whether, therefore, 
the reason of the thing or the words of the section were considered, a 
deposition could only be admissible where the indictment was for the 
same identical offence as that ‘ charged ’ before the justice, and upon

(y) R. r. Smith, R. & R. 337 ; 2 Stark. 
(N. 1\) 208. Eleven of the judges met. 
Abbott. .1., thought the evidence ought not 
to have been received. Dallas, J., (iraham, 
ti., Richarde, C.R., and Lord Kllvnborougli 
stated that they should have doubted the 
admissibility of the evidence but for R. v. 
Rad bourne, I Leach, 457. Cf. R. v. Shippey, 
12 Cox, 101.

(î) In Caudle r. Seymour, 1 Q.B. 8811. 
where a clerk went u]>stairs and took the 
information of a girl as to an assault, on 
oath, whilst the magistrate remained in the 
kitehen, and it did not apjwar that he 
heard what the girl said, it was held that 
the information was illegally taken, as it 
was not taken in the presence of the magis­
trate. Coleridge, J., said, ‘ It is far too 
common a practice for the clerk to examine

a wit ness a|iart, and takedown the answers, 
and then read them over in the magis­
trate’s presence ’ ; and again, ‘A magis­
trate taking depositions has a discretion 
to exercise ; he is to examine the witness, 
hear his answers, and judge of the manner 
in which they are given. If he does not, 
how is he in a condition, supposing the 
charge were felony, to decide whether or 
not bail shall be taken ? ’

(a) See l'hipson, Ev. (4th ed.) 442.
(fc) 118501, 3 C. A K. 108.
(r) S. 20 also shews that this is the 

meaning of this section, for a person 
hound by recognizance to give evidence 
against a prisoner for one offence (assault), 
clearly would not forfeit his recognizance 
by failing to give evidence against prisoner 
for another offence (feloniously wounding).
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which such deposition was taken, and consequently this deposition must 
be rejected (d).

But in R. v. Dilmore (c), where the prisoner was indicted for manslaugh­
ter, and the deposition of the deceased had been taken on a charge that the 
prisoner ‘ did feloniously stab, cut, and wound the deceased, of which 
stabbing, cutting, and wounding the deceased was likely to die,’ and 
the preceding case was cited ; Wightman, J., received the deposition, 
saying, ‘ There is no decision precisely in point. The case cited differs 
in one respect from this. There the original charge was an assault ; 
here there is something more ’ (/).

In R. v. Beeston (j/), on a trial for murder, it appeared that between 
the blow and the death the deposition of the deceased had been duly 
taken before a justice, in the presence of the prisoner, on the charge of 
‘ wounding the deceased with intent to do some grievous bodily harm ’ 
to him, and the admission of this deposition was objected to on the 
ground that the deposition was not taken on the same charge for which 
the prisoner was on his trial, and the two preceding cases were cited ; 
but the deposition was received, and, on a case reserved on the question 
whether the deposition taken on the charge of maliciously wounding with 
intent, &c., was properly received in evidence, it was held that it was. 
Before the passing of 11 & 12 Viet. c. 42, the deposition would have been 
admissible (/t;, and there was nothing in 11 & 12 Viet. c. 42, to render 
it inadmissible, or to restrict the rule, which had been established by 
practice since the statutes of Philip and Mary.

Jervis, C.J., said that the legislature had provided ‘ that the persons 
whose evidence is to be taken shall be “ those who shall know the facts 
and circumstances of the case,” not of the particular technical charge 
on which the prisoner is afterwards tried ; and then it says that if the 
witness be dead the deposition may be admissible “ on the trial of the 
person so accused,” not on his trial for the particular offence with which 
lie was charged before the magistrate ; and though the charge at the 
trial be not identically the same as that made when the deposition was 
taken, no harm can result from holding it admissible ; because it would 
always be matter for inquiry by the judge trying the case whether the 
prisoner had had a full opportunity for cross-examination, if the charge 
on which the deposition was taken was not identical with that stated in 
the indictment.’ And Alderson, B., said : ‘ The question is not whether 
the charge made on the inquiry before the magistrate was exactly the same 
as that made on the trial, but whether the inquiry was such as afforded 
to the party accused a full opportunity of cross-examination ? ’ In 
Jt. v. Ledbetter (ante, p. 2238), it might very well have been that a full 
opportunity of cross-examination was not afforded. On a charge for a 
common assault, the wounding subsequently charged in an indictment

(d) Thin ruling was given by <ireaves, 
Q.C., after consulting Campbell, C.J., and 
Williams. J., and referring to R. v. Smith, 
Hupra. Campliell, (thought that the 
authority of R. v. Smith, ant»-, p. 22118, was 
very much impaired by the dissent of 
Lord Tenterden, and all agreed that that 
case was not binding under II & 12 Viet.

c. 42, a. 17.
(e) 11852], «I Cox, 52.
(/) The point would have I teen reserved, 

but the prisoner was acquitted.
(;/) 11854], Dears. 405 : 24 L. J. M. C. 5. 
(A) R. v. Rad bourne, 1 Leach, 457. R. 

v. Smit h, unto, p. 2238.
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might not have been material (») ; but here the whole of the circumstances 
which came before the Court at the trial were before the magistrate, with 
the single exception of the death of the deceased ; and the prisoner’s 
opportunity of cross-examining was so complete, that his counsel’s 
ingenuity could not suggest a question on the one inquiry which would 
not have been so on the other.’ If this construction were not the true 
one, the deposition of a person, who afterwards died, could never be used 
on a trial for the murder or manslaughter of that person.

But 11. v. Bees ton by no means decides that a deposition would be admis­
sible if the charges on the two occasions were substantially different (j).

In R. v. Fretwell (k), on an indictment for murder by administering 
poison with intent to procure abortion, the deposition of the deceased had 
been taken on a charge against the prisoner of having administered, 
or caused to be taken, poison in order to procure abortion. Cockburn, 
C.J., admitted the deposition, being disposed to think that, the trans­
action being the same, the evidence was admissible, although, in conse­
quence of the death of the woman having supervened, the charge had 
assumed a different shape and character (l).

In R. v. Lee (m), on a trial for murder it appeared that the prisoners 
had been originally apprehended on a charge of robbing the deceased 
with violence, and the death was alleged to have been caused by that 
violence. Pollock, C.B., admitted the deposition of the deceased, which 
had been made, on the charge of robbery with violence, in the presence 
of both prisoners, who had full opportunity of cross-examination.

In R. v. Edmunds (mm), a deposition taken on a charge of wounding 
with intent to murder was held admissible on an indictment for murder 
of the deponent, who had died after the taking of the deposition, and 
R. v. Beeston and R. v. Lee were followed.

In R. v. Williams (n), the prisoner was charged before a magistrate 
with obtaining money by false pretences, and afterwards indicted for 
uttering a forged promissory note, the charges arising out of one and 
the same transaction, and being in fact identical, and the prisoner having 
had the opportunity of cross-examination before the magistrate. It 
was held, that the deposition of a witness taken at such hearing, and 
who was afterwards unfit to travel to give evidence, was admissible 
and might be read at the trial for uttering the forged promissory note.

In R. v. Lydane (o), on a trial for murder it appeared that the deceased 
had sworn an information for rape against the prisoner in his presence, and 
had subscribed it with her mark, before a magistrate, and the prisoner 
had executed a recognizance, with sureties, to appear to the charge 
at the ensuing assizes ; before which, however, he married the deceased, 
but they never lived together after the marriage ; and statements of 
the prisoner were proved tending to shew that he married her to prevent

(») He added : * I therefore do not «ay 
whether Mr. (• reaves wan or wan not wrong 
in rejecting the deposition in that ease.'

(/) In R. »\ Beeston, Jervis, C.J., said : 
' I do not mean to say that a deposition 
would be admissible if the charges on the 
two occasions were substantially different.’

(*) [1882], L.A (’. Illl ; 31 L.J. M. C. 145.

(/) The point was reserved together with 
another, which being decided in favour of 
the prisoner, this point was not noticed. 

(«) 11*41 4 9. à 9.6S.
(mm) [1900], 2 (>. App. R. 257.
(n) |I871], 12 Cox, 101. Montague

Smith, J.
(o) 8 Cox, 38 (Ir.).
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the prosecution, and he had said that he would give her a short life. 
Christian, J., received the information and recognizance ; but he told 
the jury that they were not to regard them as evidence of anything, save 
simply of the facts that, before the parties married, such a charge had 
been made, and the prisoner placed under recognizances to stand his 
trial for it ; that they had nothing whatever to do with the question 
whether the charge was true or false, but that the facts evinced by the 
mere existence of these documents might be taken into their consideration, 
along with the other circumstances, specially as bearing upon the question 
of the existence of a motive, which might have prompted the prisoner 
to the commission of the murder. And, on a case reserved, it was held 
that this evidence was properly admitted. It was not offered as evidence 
of an information taken under the Irish statute, but was given in evidence 
as a charge found to be in writing, and which happened to be in writing, 
because the information was made upon a certain occasion. The 
recognizance of the prisoner was taken upon the same occasion as that 
on which the charge was made, and was also in writing, and was no 
more to be regarded than if the statute had never been made. If the 
charge rested on parol evidence, and the party by whom it had been 
made had used expressions equivalent to what appeared in the informa­
tion, all that might have been given in evidence ; but nothing of the sort 
could here be given in evidence, as all of it was in writing, and the only 
proper evidence of the writing was the documents containing the matters 
which had been so committed to writing. The documents were not 
given in evidence to substantiate the truth of the charge, but merely 
as to the fact that they had been made, and that the prisoner had entered 
into the recognizances.

(h) Proof of Depositions at Trial.

It is the duty of justices to return to the Court at which the prisoner 
is to be tried, all depositions that have been taken at the preliminary 
inquiry respecting the offence which is to be the subject of the trial (p) ; 
whether the depositions were taken on behalf of the Crown or of the 
accused (q), and whether the deponents were or were not bound over to 
attend at the trial (r). Failure to discharge this duty entails penalties (#).

When the prosecution is instituted or taken over by the Director of 
Public Prosecutions, the depositions, &c. are handed to him instead of 
being transmitted to the Court of trial (t).

By 11 & 12 Viet. c. 42, sect. 17 (u), after it has been proved that 
the witness is ‘ dead or so ill as not to be able to travel,’ it must be 
proved, 1st, that ‘ the deposition was taken in the presence of the person 
so accused ’ ; and 2ndly, ‘ that he or his counsel or attorney had a full

(p) 11 & 12 Viet. o. 42, a. 25. R. r. 
Simons, <1 C. Sc P. 540.

(?) 11 & 12 Viet. r. 42. ». 25. 30 St 31 
Viol0. 35.a. a. 7 c. Sc P. 270. 2<\ A K. 
845. R. ». Clark. 5 Cox, 230. R. r. Fuller.
7 C. A P. 200, Vaughan, J. R. ». Arnold,
8 C. A P. 621.

(r) R. ». Smith, 2 C. A K. 207, Denman, 
C.J.

(«) 7 A 8 Geo. IV. c. 04, s. 5.
(t) Ante, p. 1025.
(u) Ante, p 2213. Before this Act depo­

sitions might lie proved by any one who 
was present when same were taken. R. ». 
Pikesley, 0 C. A P. 124. R. ». Wilshaw, 
C. A M. 145. As to the practice under the 
Acts of Philip and Mary, see 2 Hale. 284.
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opportunity of cross-examining the witness ’ ; and then, ‘ if such deposi­
tion purport to be signed by the justice ’ or justices by or before whom the 
same purports to have been taken, the deposition may be read (uu) as 
evidence without further proof, unless it shall be proved that the deposi­
tion was not in fact signed by the justice purporting to sign the same.

Where, in a case before 1848, it was proposed to prove the deposition 
of a witness in order to cross-examine her upon it, and neither the magis­
trate nor his clerk were at the assizes, and the witness denied her mark 
to the deposition ; but a constable, who was present before the magistrate 
when the witness was examined, proved the signature of the magistrate, 
but was not sure that he saw the witness make her mark to it, though 
he recollected seeing the pen in her hand, and heard her deposition read 
over to her, and believed the deposition to be the. same that was read 
over to her, and his own deposition immediately followed it ; Coleridge, 
J., held that the deposition might be read to the witness to examine her 
upon it (t>).

Upon an indictment for ravishing S. H., it appeared that she was a 
person of very weak intellect ; but her deposition before the magistrate 
was in the usual form, and did not shew anything as to any inquiry 
into the competency of the witness in point of intellect. When she was 
called as a witness, she appeared not at all to understand the nature 
of an oath, and to have no idea of a future state ; upon which Wilde, C.J., 
observed : ‘ It would be always desirable, where a person of weak intellect 
is examined before a magistrate in a case of felony, that the magistrate’s 
clerk should take down in the depositions the questions put by the 
magistrate, and the answers given by the witness as to the witness’s 
capacity to take an oath ’ (w).

Parol evidence of evidence taken at the preliminary inquiry is 
inadmissible, till it is shewn that it was not reduced to writing (z). 
Thus where the plaintiff had been arrested on a charge of felony and 
taken before a magistrate, who discharged him, and there was no positive 
evidence whether the depositions of the witnesses had been taken in 
writing, and it was urged that, as no case had been made out against 
the plaintiff, it was to be presumed that no depositions had been taken 
in writing ; Jervis, C.J., said : ‘ The statute positively requires every 
examination before justices to be taken down in writing. 1 know this 
is frequently neglected under the circumstances mentioned, but it is a 
practice quite illegal and highly improper. I cannot in any case presume 
that the law has been violated, and therefore, without positive evidence 
that in this case the examinations have not been taken down, I cannot 
admit parol evidence ’ (y).

On the trial of an action for a malicious prosecution it appeared
(mm) See R. r. Paget, 04 J.P. 281. R. v. 

Cowle, 71 J.P. IA 2.
(r) R. v. Mullett, 9 C. & P. 748. Cole­

ridge, J., Haul : ‘ Suppose there wan no mark 
at all. why Hhmild not a third person say 
that this was the paper that was lead over 
to the witnew* ? '

(to) R. v. Painter, 2 G. À K. 319. ‘ With
all deference, such questions and answers 
are preliminary to the swearing of the

wit new, and cannot therefore form any part 
of the deposition. It might be well, how­
ever, to make a note of the questions and 
answers either on another paper, or separ­
ately from and so as to form no part of the 
deposition. In a confession, such as R. t>. 
Dingley, 1 C. & K. <137, of course anything 
the prisoner says may be inserted.’ C.KU.

U ) R. v. Fearshire, 1 Leach. 202.
(y) Parsons v. Brown, 3 C. & K. 295.
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that the defendant had made a charge against the plaintiff before a 
magistrate, the hearing of which was in the first instance adjourned, and 
that on a subsequent occasion the case was heard, and the depositions 
were gone through, taken down, and the plaintiff committed for trial. 
A magistrate’s clerk attended on the first occasion, and took down what 
the defendant said, but neither the defendant nor the magistrate signed 
it. It was objected that parol evidence of what the defendant said on 
the first occasion was inadmissible, and that the writing must be produced. 
Crcsswell, J.: ‘ 1 know, from the depositions returned to me at the assizes, 
that in practice, when a case is adjourned, the depositions arc not 
regularly reduced to writing under the statute ; and 1 think that parol 
evidence is admissible here of what was said on the first occasion. If 
two persons are present on the examination of a witness, and one takes 
a note of what the witness says, and the other does not, the latter is as 
competent as the former to prove what he heard ’ (z).

In an action for maliciously laying an information before a magistrate, 
that he, the defendant, apprehended danger to his life or bodily harm 
from the plaintiff, the information of the defendant, taken in writing by 
the magistrate’s clerk, was put in, after being proved by the clerk, and 
after it was read the counsel for the defendant asked the clerk in cross- 
examination whether the defendant had not, in addition to what appeared 
in the information, stated that, on the occasion deposed to, the plaintiff 
had used a certain threat ; and the question was objected to on the 
ground that it went to explain or add to the written information.

Gaselee, J., as the point was a difficult one and of frequent 
occurrence, consulted the other judges of the Court of Common Pleas, 
and stated that they all were of opinion that evidence was admissible to 
prove anything the party had said as part of his information, beyond 
what was put in writing, either for the purpose of explanation or 
addition (a). Upon an indictment for obtaining money by false pre­
tences, a witness was examined for the prosecution, who had been 
examined before the magistrates, on the application of the prisoner, 
touching the present charge, and the prisoner’s counsel now asked him 
whether, when he was before the magistrate, he did not say, whilst under 
cross-examination by the prisoner's attorney, that he knew the prisoner 
was collecting rates after the 24th of June. This question was objected 
to on the ground that the depositions being referred to, contained no 
note of any such cross-examination. But Erie, J., was < * ‘ ‘ that
the question must be allowed. There did appear to have been decisions 
the other way, but he had always been of opinion that in principle 
those decisions were wrong (6).

(:) Joann t>. Wheedon, 2 M. A Rob. 480. 
See the reporter’s note there. See also R. 
e. Christopher, 1 Den. 530, ante, p. 222b.

(«) Venafra v. Johnson, I M. A Rob. 31(1. 
See Rowland t\ Ashby, Ry. A M. 231 ; 
R. e. Harris, 1 Mood. 338, ante, p. 2221, and 
R. r. Reed, M. A, M. 403. The information 
on wliieli application is made for proeess, 
sworn in the absence of the accused, is not 
evidence against the accused, but only 
against the person swearing it. It is

distinct from depositions taken in sup­
porting the charge at the preliminary 
inquiry in the presence of the accused.

(b) R. r. (Curtis, 2 C. A K. 703. But see 
contra, R. v. Thornton, Warwick Sum. Ass. 
1817. Holroyd, J., R. v. Wylde, 0 ('. A 
1*. 380. See It. r. Kdmunds, 0 <’. A 1\ 104, 
ante, p. 2201. 1 With reference to cases 
where the magistrate has not taken the 
evidence of a witness in writing, Mr. 
Phillipps observes : 1 If the magistrate has

04
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Sect. III.—Depositions and Statements before Coroners.

By the Coroners Act, 1887 (50 & 51 Viet. c. 71), s. 4, ‘ (1) The coroner 
and jury shall at the first sitting of the inquest view the body, and the 
coroner shall examine on oath touching the death all persons who tender 
their evidence respecting the facts, and all persons having knowledge 
of the facts whom he thinks it expedient to examine.

* (2) It shall be the duty of the coroner in a case of murder or man­
slaughter to put into writing the statement on oath of those who know 
the facts and circumstances of the case, or so much of such statement as is 
material ; and any such deposition shall be signed by the witness, and 
also by the coroner.’

By Sect. 5, ‘ (3) The coroner shall deliver the inquisition deposition 
and recognisances, with a certificate under his hand that the same have 
been taken before him, to the proper officer of the Court in which the
trial is to be, before or at the opening
not taken in writing the information of a 
witness, it is clear that no proof can ho 
admitted after his death of what he said 
before the magistrate ; or if the magistrate 
took the information in writing, but 
irregularly, as, for instance, if the witness 
was not sworn, or the magistrate did not 
subscribe, it is equally clear that after the 
witness’s death parol evidence of his 
information will not be admissible ; for 
such evidence would not have been 
admissible except by virtue of the statute, 
nor is it admissible since the passing of the 
statute, the statutory regulations not hav­
ing been complied with ; the written 
information is the primary and best proof 
of the information, and the irregularity of 
that primary evidence is not a sufficient 
ground for receiving evidence of a second­
ary or inferior nature.’ In this passage 
(which does not appear in the 7th edition), 
the observations must be taken to apply 
to 1 an examination taken in the presence 
of the prisoner ’ ; and taking them so to 
apply, it may admit of considerable doubt 
whether they are well founded. The 
deposition of a witness is not admissible 
because it is in writing under the statute, 
but because it is taken in the presence of 
the prisoner, and he has had an opportunity 
of cross-examining the witness ; and it is 
conceived that at common law the rule is 
well established, that the testimony of a 
deceased witness, who has been examined 
upon oath on a former occasion in a pro­
ceeding between the same parties, on the 
same subject matter, is admissible in a 
subsequent proceeding between the same 
parties, and may 1m; proved by any one who 
heard the evidence given. And this rule 
extends to criminal as well as civil pro­
ceedings. Nee ante, p. 2084. In all criminal 
prosecutions the King is considered as the 
prosecutor, both before the magistrate and 
on the trial. The parties, therefore, 
before the magistrate and on the trial are

of the Court ’ (c).
the same, and consequently the evidence of 
a deceased witness examined in the presence 
of the prisoner before the magistrate might, 
at common law, be proved by parol on the 
trial of the prisoner. But the statute 
having required the magistrate; to put the 
evidence in writing, such writing is the 
best evidence of what the witness said. 
It is submitted, however, that in case no 
part of the evidence were taken down, 
parol evidence would bo admissible of 
what the witness said. The statute has 
directed the examination of a prisoner 
to be taken in writing, and yet if that 
be not done, parol evidence is admis­
sible, because such parol evidence was 
admissible at common law. R. v. Lambc, 
2 Loach, 552. The observations of the 
judges in this case furnish a strong argu­
ment by analogy in support of the view 
hero contended for. It might be further 
contended that what was said by a witness 
in the presence of a prisoner before a 
magistrate was admissible at common law, 
as a statement made in the prisoner’s 
iresence, to which he not only might reply, 
nit which he was called upon expressly to 

answer. Nee R. v. Edmunds, <» C. & 1\ 1(14, 
where Tindal, C.J., admitted evidence of 
what a deceased prosecutor swore in the 
iresence of a prisoner on an examination 
icforo a magistrate for committing the 
assault, from the effects of which the 
deceased died, ‘ as producing an answer, 
and like any other conversation.’ And see 
the observations of l’arke, B., in Melon v. 
Andrews, mite, p. 2200. (’. H. (J.

(r) Non-compliance with the obligation 
entails penalties, sect. 9. Beet. 5(1) gives 
the coroner power where the inquisition 
charges a person with murder or man­
slaughter to issue a warrant for his arrest, 
and to bind by recognizance all material 
witnesses examined Indore him to appear 
and give evidence at the next Court of oyer 
and terminer or gaol delivery. Nect. 6 (2)
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The provisions of the Indictable Offences Act, 1818, s. 17 (ante, p. 2213), 
as to the admission at the trial of depositions of deceased or sick witnesses 
do not extend to depositions taken before a coroner (d). But according to 
Jervis on Coroners (6th ed.) 51, the provisions of sect. 5 (3) of the Act 
of 1887, render the depositions admissible as secondary evidence (e). 
Depositions before coroners are not proved under the Act of 1848, but by 
calling the coroner who took them, who is bound to attend the trial (/), 
or a person who can prove his signature that the deponent was sworn 
and that the depositions contain the evidence given by the deponent (<j).

In It. v. Cowle (A), the deposition of a witness before a coroner was 
admitted on proof of the death of the witness, and that the deposition 
was taken in the presence of the accused, who by his solicitor had full 
opportunity of crass-examining.

There are conflicting authorities upon the question whether a deposi­
tion taken before a coroner is receivable in evidence on the trial of a 
prisoner who was not present when the witness was examined (*).

In R. v. Rigge (;), Montague Smith, J., refused to admit in evidence 
the deposition of a witness taken before the coroner where the prisoner 
was not present at the inquest when the witness was examined (k).

A marked distinction exists between the situation in which a prisoner 
stands when he is before a magistrate, on a charge of felony or misde­
meanor, and when he is present during the time a coroner is holding 
an inquest ; and this distinction seems to have been acted upon in the 
following case. Upon an indictment for murder it was proved that a 
witness who had been examined before the coroner was insane at the 
time of the trial, and had been so for some time previously, but there was 
no evidence of the state of mind of the witness when he was examined 
before the coroner. Part of his deposition had been taken in the absence 
of the prisoner, and part in his presence, but the whole was read over in 
his presence ; and it was proposed to give this deposition in evidence, 
and 1 Phill. Ev. 369, 373, was referred to. in order to shew that the 
deposition was admissible where the witness had become insane ; and 
R. v. Smith (/), to shew that reading the whole over in the presence of the 
prisoner rendered it admissible. Park, J., said : ‘ There is one positive 
objection, that the witness might be insane when he was examined before 
the coroner. Secondly, 7 Geo. IV. c. 64 (w), makes a strong distinction

empowers the coroner to give hail. It 
will he seen that no special provision is 
made for taking the examination of any 
person suspected of causing the death of 
the person on whose body the inquest is 
held.

(d) It. v. Cowle, 71 J. V. 152, G rant ham, 
•I. The contrary ruling in It. v. Butcher, 
04 ,1. P. 8U8, by Darling, .1,, seems to Ihj 
erroneous.

(e) Sills v. Brown, 9 C. & V. 001, is cited 
for this pro|K>sition.

(f) Ht l'rwin 11827], cited Jervis on 
Coroners (0th ed.) 52 n.

(g) See R. v. Wilshaw, C. & M. 145. R. 
t>. England, 2 Leach, 770.

(h) 71 J. 1\ 152.
t») Lord Morloy’s case, Kel. (J.) 55.

Thatcher's case, Sir T. Jones, 53. Brom­
wich’s case. 1 Lev. 180. Cilb. Ev. 124. 
It. v. Stocklcy, 1 East, I*. C. 310. Bull. 
(N. V.) 242. See It. r. Austin, Dears. 012, 
Aldersmi, B. R. » . Eriswcll, 3 T. It. 722. 
Garnett v. Ferrand, ti B. & C. Oil. 
Sills t>. Brown. 9 C. & 1*. 001.

(» 4 F. & F. 1085.
(Ic) It is submitted that this decision is 

correct and in accordance with the common 
law rule as to admitting depositions. 
Taylor, Ev. (10th ed.) s. 494. Roscoe, 
Cr. Ev. (13th ed.) 07.

(/) It. a U. SN.
(to) Repealed by 50 & 51 Viet. c. 71, so 

far as it relates to coroners, and replaced by 
ss. 4, 5, 9, of that Act.
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between magistrates and coroners. There is a charge made before a magis­
trate ; but 1 cannot call it a charge before a coroner. In R. v. Smith, the 
deposition was taken in a common felony, and there the question was, 
whether a deposition taken on one charge could be evidence on another. 
I will not receive this deposition. I think it safer not to do so ’ (n).

Statement of Prisoner before Coroner.—The prisoner’s own deposi­
tions or statements before the coroner are admissible as evidence against 
him (o), subject to the question whether he has been properly cautioned that 
lie is not bound to incriminate himself (/>), and to the rule that before a 
coroner there is no right to be represented by solicitor or counsel (</).

Where a witness having, in her examination before the coroner, stated 
that she had slept with the prisoner, that he had given her two black 
eyes, that they had seen a placard, &c., the statement of the prisoner 
before the coroner was tendered in evidence, and was as follows : — 
‘ Prisoner admits sleeping with the witness, blackening her eyes, seeing 
the placard,’ &c. : and it was objected that the examination was taken 
in the third person, which was not complying with the statute (r), and 
did not purport to be the language of the prisoner at all, but merely the 
coroner’s expression of what he considered the prisoner to mean. The 
jury were to judge of the effect of the statement, and they could not do 
that without having before them the very words in which it had been 
made. Denman, C.J., thought the mode of taking the examination of 
the prisoner very improper, lie expressed himself unable to exclude the 
statement but said that he would reserve the point if necessary (#).

Sect. IV. -Bedside Depositions.

The Criminal Law Amendment Act, 1867 (t) (30 k 31 Viet. c. 35). 
s. 6, after reciting that by 11 k 12 Viet. c. 42, s. 17 («), it is permitted 
under certain circumstances to read in evidence on the trial of an accused 
person the deposition taken in accordance with the provisions of the 
said Act, of a witness who is dead, or so ill as to be unable to travel. And 
whereas it may happen that a person dangerously ill, and unable to 
travel, may be able to give material and important information relating 
to an indictable offence, or to a person accused thereof, and it may 
not be practicable or permissible to take, in accordance with the provisions 
of the said Act, the examination or deposition of the person so being ill,

(») It. i'. Wall, Worcester Sum. Ass. 
1830, MSN. 0. S. (1. The distinction taken 
by the learned judge ace ma to deserve 
much consideration. The ground on which 
a deposition before a magistrate is ad­
missible is that the prisoner, being there 
to answer a charge, has the right to cross- 
examine the witnesses. In many eases 
before coroners, even if the prisoner be 
present, there is no charge, and perhaps 
no suspicion, against him, and it may be 
doubted whether in strictness under any 
circumstances he has the right to cross- 
examine the witnesses ; and if there were 
no charge in fact made against him, his 
interference would be an unwarranted 
interruption of the proceedings. Nee the

observations of Parke, B., in Melon r. 
Andrews, M. & M. 330, ualr.p. 2200. C.N.G.

(o) It. v. Bateman, 4 F. & F. ItHiH. It. 
If. Coote, L. R. 4 l‘. < 009. There is no 
right to refust* the evidence of persons 
who might criminate themselves. Wakley 
r. Cooke, 4 Ex. 511.

(p) Wakley i>. Cooke, ubi nup.
(cy) See Ban lee s ease, 2 Sid. IK), 101.
(r) 7 Geo. IV. c. 04. Evidence, &<*., 

before a coroner is now recorded under 50 & 
51 Viet. c. 71, s. 4 (2). See Jervis on 
Coroners (0th ed.) 39.

(*) H. v. Roche. C. A M. 341. The 
prisoner was acquitte*!.

(/) Russell Gurney’s Act.
(u) Ante, p. 2213.
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so as to make the same available as evidence in the event of his or 
her death before the trial of the accused person, and it is desirable in 
the interest of truth and justice that means should be provided for 
perpetuating such testimony, and for rendering the same available in the 
event of the death of the person giving the same ; enacts that ‘ whenever 
it shall be made to appear to the satisfaction of any justice of the peace 
that any person dangerously ill, and in the opinion of some registered 
medical practitioner not likely to recover from such illness, is able ami 
willing to give material information relating to any indictable offence, or 
relating to any person accused of any such offence, and it shall not be 
practicable for any justice or justices of the peace to take an examination 
or deposition in accordance with the provisions of tin* said Act of the 
person so being ill, it shall be lawful for the said justice to take in writing 
the statement on oath or affirmation of such person so being ill, and 
such justice shall thereupon subscribe the same, and shall add thereto 
by way of caption a statement of his reason for taking the same, and of the 
day and place when and where the same was taken, and of the names of 
the persons (if any) present at the taking thereof, and, if the same shall 
relate to any indictable offence for which any accused person is already 
committed or bailed to appear for trial, shall transmit the same with the 
said addition to the proper officer of the court for trial at which such 
accused person shall have been so committed or bailed ; and in all other 
cases lie shall transmit the same to the clerk of the peace of the county, 
division, city, or borough, in which he shall have taken the same, who is 
hereby required to preserve the same, and file it of record ; and if after­
wards upon the trial of any offender or offence to which the same may 
relate, the person who made the same statement shall be proved to be 
dead, or if it shall be. proved that there is no reasonable probability that 
such person will ever be able to travel or to give evidence, it shall be law­
ful to read such statement in evidence, either for or against the accused, 
without further proof thereof, if the same purports to be signed by the 
justice by or before whom it purports to be taken, and provided it be 
proved to the satisfaction of the court that reasonable notice of the 
intention to take such statement has been served upon the person 
(whether prosecutor or accused) against whom it is proposed to be 
read in evidence, and that such person or his counsel or attorney, had 
or might have had, if he had chosen to be present, full opportunity of 
cross-examining the deceased person who made the same.’

By sect. 7, ‘ Whenever a prisoner in actual custody shall have served 
or shall have received notice of an intention to take such statement 
as hereinbefore mentioned, the judge or justice of the peace by whom 
the prisoner was committed, or the visiting justices of the prison in 
which he is confined, may, by an order in writing, direct the gaoler having 
the custody of the prisoner to convey him to the place mentioned in the 
said notice for the purpose of being present at the taking of the statement ; 
and such gaoler shall convey the prisoner accordingly, and the expenses of 
such conveyance shall be paid out of the funds applicable to the other 
expenses of the prison from which the prisoner shall have been conveyed.’

The notice of intention to take the statement to be served on the 
prisoner under sect, (> must be in writing, and service of the notice
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is a condition precedent to the admissibility of the deposition (r) ; and 
an oral notice is insufficient, although the prisoner is proved to have 
been present at the time when the statement was taken (w). Depositions 
taken under these sections should, it would seem, have a proper caption 
added when the deposition is taken, showing when and where and by 
whom it was taken. In R. v. Prestridge (x) a bedside deposition was 
rejected because the caption was added after the taking of the deposition. 
In this case the justice had asked questions of the deponent after the 
cross-examination of the prisoner, and had added the answers to the 
deposition.

In R. v. Curtis (y) the deposition was rejected because the caption did 
not state where it was taken.

In R. v. Rees (z) a deposition was rejected which had no caption.
The enactments do not prevent the justice who is conducting the 

preliminary inquiry from attending at the bedside of the prisoner, and 
taking a deposition in accordance with the Act of 1848, without complying 
with the requirements of the Act of 1867 (a).

Sect. V.—Depositions taken on Commission or Abroad.

General Rule.--The general statutes authorising the taking of 
evidence on commission in the United Kingdom, or in foreign countries, 
or British possessions, or India, do not extend to evidence required 
for the purpose of a trial on indictment, and there is no common law 
power to authorise the taking of evidence on commission for a criminal 
case (b). This rule does not of course exclude the use against a party 
of his deposition taken on commission or abroad (c).

According to Roscoe, Cr. Ev. (13th ed.) p. 68, on a prosecution for mis­
demeanor where a witness is about to leave England, his deposition may 
be taken by consent, and used if he is away from England at the date 
of the trial : and there is a case reported in which the Court of King’s 
Bench, upon application of the defendant, postponed the trial of an 
information for a misdemeanor, upon the defendant’s consenting, by 
writing under his own hand, to the examination upon interrogatories 
of a witness for the Crown (d).

Special Statutory Exceptions.—Where an indictment or information 
is exhibited in the High Court (K.B.D.) for an offence committed in 
India, the depositions of the witnesses may be obtained under the 
provisions of several statutes (e). The East India Company Act, 1773

(»•) ft R. »>. Quigley, 18 L T. (N. 8.), 
211. Mel lor and Leigh, JJ. R. v. Peacock, 
12 Cox, 21, Brett, J.

(w) R. v. Hhurmer, 17 Q.B.D. 323.
(x) [1881], 72 L. T. Journ. 93. Haw-

(y) 119041,21 T. L. R. 87, Bigham, J.
(z) 118881, Charles, J., Archb. Cr. PI. 

(23rd ed.) 374.
(«) R.f . Katz] 1900], 04.1. P.807, Darting. 

.1 , where Wills, .1., is said to have retracted 
the contrary opinion expressed by him in 
R. v. Simpson, 62 J.P. 825. A preliminary 
inquiry is not necessarily held in open

Court nor at a petty sessional or occasional 
Court house, II & 12 Viet. c. 42, s. 19.

(fc) The Evidence on Commission Act, 
1831 (I * 2 Will. IV. c. 22).

(r) R. v. Vpton 8t. Leonards, 10 Q.B. 
827 ; 17 L. .1. M. ('. 13 : a criminal infor­
mation for non-repair of a road. See R. v. 
Lady Briscoe, 1 Dowl. I’r. ('as. 520.

(d) R. v. Morphew, 2 M. & 8. 602. Cf. 
Anon. 2 Chit. (K.B.) 199.

(e) 13 <leo. III. c. 63 ; 24 Geo. III. sess. 
2, e. 25; 26 Geo. III. c. 57 ; 24 & 25 Viet, 
c. 104, as. 10, 11.
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(13 Geo. 111. c. 63), by sects. 40, 44, enacts that the Court may award a 
writ of mandamus to the judges of the courts in India, as the case may 
require, for the examination of witnesses, who are to be examined publicly 
in the Court, upon oath administered according to the form of their 
several religions ; and these depositions duly taken and returned, in 
the form prescribed by the Act, are to be allowed, and deemed as good 
and competent evidence, as if the witnesses had been sworn at the trial, 
and examined vivâ voce (/).

The Act of 1773 is by sect. 4 of the Slave Trade Act, 1843 (6 & 7 
Viet. c. 98, ante. Vol. I. p. 276), applied for the purposes of trial in the 
King’s Bench Division of misdemeanors against the Slave Trade Acts 
committed out of the United Kingdom and in British possessions.

In the case of a prosecution for an offence committed out of Great 
Britain by any person employed in the public service, the depositions of 
witnesses resident abroad may be obtained under the Criminal Juris­
diction Act, 1802 (42 Geo. III. c. 85) (y). This Act has also been extended 
to offences within the Official Secrets Act, 1889 (h), and by sect. 3 of the 
Evidence by Commission Act, 1885 (48 & 49 Viet. c. 74), provision is 
made for the delegation by the Court (to which a mandamus or order 
to take evidence is directed) of the task of taking the evidence required (t).

Depositions under Merchant Shipping Acts. -Provisions were made 
by the Mercantile Marine Acts, of 1844 (7 & 8 Viet. c. 112) and 
1850 (12 & 13 Viet. c. 93) for taking depositions abroad. These were 
superseded by the corresponding provisions of the Merchant Shipping 
Act, 1854 (17 & 18 Viet. e. 120). That Act was repealed in 1894 by the 
Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60) (/), which makes the 
following provisions on the subject. *

Sect. 691 (k). ‘ (1) Whenever in the course of any legal proceeding 
instituted in any part of His Majesty’s dominions before any judge 
or magistrate, or before any person authorized by law or by consent 
of parties to receive evidence, the testimony of any witness is required 
in relation to the subject-matter of that proceeding, then upon due proof, 
if the proceeding is instituted in the United Kingdom, that the witness 
cannot be found in that kingdom (l), or if in any British possession, that 
he cannot be found in that possession, any deposition that the witness 
may have previously made on oath in relation to the same subject- 
matter before any justice or magistrate in His Majesty’s dominions, or 
any British consular officer elsewhere, shall be admissible in evidence ; 
provided that

(./") Sec R. r. Douglas, 1 C. & K. <170,
Denman, C.J.

(y) Ah to jurisdiction under the Act, vide 
ante, Vol. i. pp. 31, <109.

(A) 52 A .p>3 Viet. c. f>2, s. ti (2), ante, Vol. 
i. p. 319.

(»') See Short and Mellor, Cr. Pr. (2nd ed.)
260. This Act does not extend the cases 
in which such evidence may be taken, but 
merely regulates the mode of taking it.

0) As to jurisdiction under that Act sec 
ss. <180, 087. ante, Vol. i. p. 43.

(i) S. <191 replaces 17 & 18 Viet. c. 104, 
s. 170.

4 o

(/) Witnesses whose evidence had been 
taken abroad by the British Vico Consul 
under 17 & 18 Viet. c. 104, s. 270 (rep.), 
were officers of a British sailing vessel, 
which traded between Fayal and Boston, 
and which was stated by an officer of the 
Board of Trade, from examination of official 
records, never to have been in this country, 
held that it was sufficiently proved that the 
witnesses were not in the United Kingdom, 
and the depositions were accordingly ad­
mitted in evidence. R. v. Conning, 11 Cox, 
134. R. r. Anderson, 11 Cox, 164. R. v. 
Stewart, 13 Cox, 290.

VOL. 11.
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(a) If the deposition was made in the United Kingdom, it shall

not be admissible in any proceeding instituted in the United 
Kingdom : and

(b) If the deposition was made in any British possession, it shall
not be admissible in any proceeding instituted in that British 
possession : and

(c) If the proceeding is criminal it shall not be admissible unless
it was made in the presence of the person accused.

‘ (2) A deposition so made shall be authenticated by the signature of 
the judge, magistrate, or consular officer, before whom it is made ; and 
the judge, magistrate, or consular officer shall certify, if the fact is so, 
that the accused was present at the taking thereof.

‘ (3) It shall not be necessary in any case to prove the signature or 
official character of the person appearing to have signed any such deposi­
tion, and in any criminal proceeding a certificate under this section 
shall, unless the contrary is proved, be sufficient evidence of the accused 
having been present in manner thereby certified.

• (4) Nothing herein contained shall affect any case in which depositions 
taken in any proceeding are rendered admissible in evidence by any 
Act of Parliament, or by any Act or Ordinance of the Legislature of any 
colony, so far as regards that colony, or interfere with the power of any 
colonial legislature to make those depositions admissible in evidence, 
or to interfere with the practice of any court in which depositions not 
authenticated as hereinbefore mentioned are admissible.’

In It. v. Russell (m) the prisoner was indicted for larceny alleged to 
have been committed in 1852, on board a British merchant ship, lying 
in the Bosphorus, of which the prisoner was mate and the prosecutor 
captain. The principal evidence against the prisoner consisted of the 
depositions of witnesses still abroad ; and the captain proved that he 
made a charge against the prisoner of stealing his property before the 
British Consul at Constantinople. Each witness was sworn and examined 
by the Consul. Each witness was asked if he could speak English, and 
if he could not he was sworn in another language ; some were sworn in 
Greek, which the captain did not understand. They were all sworn 
on the same book, which was an English Bible. The captain did not 
know the religion of any of the witnesses sworn in the foreign language. 
The Consul himself took the examinations, and translated each question 
and answer as it was given, and wrote the depositions in English ; and 
when the whole of each deposition was taken down it was read to the 
prisoner, and he was asked what he had to say ; and all he said was that 
he was not guilty. The captain could not be answerable whether the 
prisoner was asked whether he would ask any witness any question. 
He could not ask questions of the witnesses, because he did not under­
stand the language, and he did not tell the Consul anything he wished 
to be asked of the witnesses. The depositions had been transmitted 
to the Board of Trade by the Consul, and by that Board to the attorney 
for the prosecution, who produced them, and the captain proved his

(w) 0 Cox, <10, and MSS. (’. S. <1.
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signature to his information and examination, which were amongst 
the depositions. The depositions bore the official seal of the English 
Consul for Constantinople, and were certified to have been taken in 
the presence of the prisoner. It was objected, 1, that there was no 
proof that the witnesses were duly sworn ; 2, that there ought to have 
been an interpreter sworn, and that the Consul could not act as inter­
preter as he had done, or the depositions ought to have been returned 
in the language of the witnesses ; 3, that the depositions, not being in 
the language of the witnesses, were not in fact their depositions ; 4, 
that the prisoner was not proved to have had a fair opportunity of 
cross-examination. For the Crown it was contended that the Merchant 
Shipping Act, 1844 (7 & 8 Viet. c. 112), s. 59, made depositions taken 
before a Consul abroad and certified under his official seal to be the 
depositions, and that they were taken in the presence of the accused, 
admissible in courts of criminal jurisdiction. ‘ in like manner as depo­
sitions taken before any justice of the peace in England ’ (n), and that 
by the 13 & 14 Viet. c. 93, s. 115 (o), depositions of any witnesses 
taken before any consular officer, in any criminal proceeding in the 
presence of the accused, and certified under his official seal to have been 
so taken, shall be admissible ; and ‘ any deposition purporting to be so 
certified shall be deemed to have been so taken and certified as aforesaid, 
unless the contrary is proved ’ : and that the deposition so certified was the 
deposition as it stood on the face of the documents. 7 & 8 Viet. c. 112, 
s. 1 (/>), was also cited. It was replied that 13 & 14 Viet. c. 93, s. 115, 
had not been complied with, because it was proved that the depositions 
were not properly taken; and that 7 & 8 Viet. c. 112, s. 59, only 
made the depositions receivable where they would have been receivable 
if taken in England, and that these depositions would not have been 
so receivable. Greaves, Q.C., consulted Wightman, J., and they agreed 
that the proper course would be to admit the depositions, but to reserve 
the points. The depositions were then put in ; but on examination they 
were found to contain a great deal of hearsay evidence. It was then 
objected that they were inadmissible on this ground ; as it was impassible 
to separate the good and bad evidence, and the statute had made the 
depositions evidence, and there was no power to strike out any part 
of them. Greaves, Q.C., was of opinion that he might run his pen 
through all the objectionable parts of the depositions (y), and direct 
the officer to read the remainder (r).

Fugitive Criminals.—Provision is made by the Fugitive Offenders

(n) Repealed in 1854 by 17 & 18 Viet,
e. 120.

(o) Repealed in 1854 (17 & 18 Viet. o. 
120).

(p) Repealed in 1854.
(</) See Small r. Nairne, 13 Q.B. 840. 

Hutchinson r. Bernard, 2 M. & Rob. 1. 
Steinkeller v. Newton, 9 C. & 1*. 313.

(r) On attempting to strike out the 
objectionable parts, it appeared ho clear 
that tho depositions had been taken by a 
|M*rson very little conversant with law, 
that Ureaves, Q.C., told the counsel for the

prosecution that it was very diftieult to 
presume that such a person had properly 
administered the oath or given the prisoner 
a proper opportunity of oross-examina- 
tion; and, thereupon, the prosecution was 
abandoned. Wightman,J.,thought that as 
the witnesses had taken the oath without 
objection, it might perhaps be presumed 
that they were properly sworn (see 1 & 2 
Viet. c. 106, pout, p. 2295), but on the 
other points be entertained grave doubts. 
<ireaves, Q.O., was strongly inclined to 
think that all the objections were good.

4 G 2
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Act, 1881 (#), for the taking of depositions in the absence of the accused 
for the purpose of founding and supporting applications for his 
surrender by the judicial authorities of that part of the Empire in 
which he has taken refuge, for trial in that part in which he is alleged 
to have committed an offence within the Act : but such depositions 
may not be used in evidence on the trial, and the same rule seems to 
apply even to depositions taken in the presence of the accused and under 
and for the purposes of the Act. Similar provisions are made by the 
Extradition Act, with reference to depositions taken for the purpose 
of obtaining surrender of a criminal by a foreign state. (/).

On the surrender of accused persons under either set of Acts a pre­
liminary inquiry is instituted in the same manner as if they had been 
arrested in England, and neither the depositions of persons other than 
the accused (u) taken in the United Kingdom, to obtain the surrender 
of the accused, or in a foreign state or a British possession, are admissible 
in evidence at the trial except in cases falling within the Acts stated ante, 
pp. 2248 el seq. But it would seem that such depositions may be referred 
to by the Court in order to see on what charges the offender was surrendered, 
where the Extradition Treaties and Acts limit the power to try the 
offender to offences disclosed by the evidence by which the surrender 
was accorded (v).

Sect. VI. Inspection and Copies of Depositions.

Under the Trials for Felony Act, 1836 (6 & 7 Will. IV. c. 114), s. 4, 
' All persons under trial shall be entitled, at the time of their trial, to 
inspect, without fee or reward, all depositions (or copies thereof) which 
have been taken against them, and returned into the Court before which 
such trial shall be had.’

This enactment is not limited to trials for felony, but extends to all 
offences against the law (w), and gives a right of inspection, not recognised 
at common law, in cases of treason and felony (x).

Justices. Under the Indictable Offences Act, 1848 (11 & 12 Viet, 
c. 42), s. 27, ‘ at any time after all the examinations aforesaid (i.e. of 
persons charged with any indictable offence before justices), shall have 
been completed, and before the first day of the assizes or sessions or other 
first sitting of the Court at which any person so committed to prison or 
admitted to bail as aforesaid is to be tried, such person may require, 
and shall be entitled to have, of and from the officer or person having 
the custody of the same, copies of the depositions on which he shall have 
been committed or bailed, on payment of a reasonable sum for the same, 
not exceeding at the rate of three half-pence for each folio of ninety 
words * (y).

Coroners. By the Coroners Act, 1887 (50 & 51 Viet. c. 71), s. 18 (4), 
‘a person charged by an inquisition with murder or manslaughter shall be

(«) 44 4 46 Viet. e. 00, h. 20.
(() Sec Biron and dial niera on Extradi­

tion. (,’larke on Extradition (4th ed.).
(v) Depositions, Ac., of the accused may 

be ad minai hie against him aa admissions, 
t («•) :t:t A :n Viet. e. 62. a. 10.
| (u>) Cf. a. 3 (rep. in 1848), which gave a

right to copies of examinations on commit­
tal for trial for any offence against the law. 

(z) 2 PhilL Ev. 178.
(V) Replacing It A 7 Will. IV. c. 114. a. 3. 

in R. v. Butcher, 114 J. P. 808, Darling. 
J., per inrnriam applied this section to 
deputations taken before a coroner.
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entitled to have from the person having for the time being the custody 
of the inquisition, or of the depositions of the witnesses at the inquest, 
copies thereof on payment of a reasonable sum for the same, not exceeding 
the rate of three half-pence for every folio of ninety words ’ (z).

The depositions taken at a preliminary inquiry before justices or by 
a coroner are transmitted to the proper officer of the Court at which the 
person accused is to be tried (a), unless the prosecution is undertaken by 
the Director of Public Prosecutions, in which case they are sent to him (b).

Poor Prisoners. Under the Costs in Criminal Cases Act, 1908 (8 Edw. 
VII. c. 15) (c), the cost of a copy of the depositions was included in the costs 
of defending a poor prisoner who has obtained a certificate under the 
Act for legal aid (sect. 1). (This section is superseded by sect. 3.)

A prisoner was not entitled under sect. 3 of the Act of 1830 (6 & 7 
Will. IV. c. 114) (</), to a copy of his own examination, taken before the 
committing magistrate, which had been returned with the depositions, but 
only to a copy of the depositions of the witnesses against him (e). This 
decision ( /') was founded on the express language of the Act, which spoke 
of depositions of. witnesses, and said nothing of the examinations of 
prisoners. Sect. 27 of the Act of 1848 is in the same terms ; but it is 
submitted that the prisoner’s unsworn statement is part of the depositions, 
and his own sworn evidence and that of witnesses called for the defence 
under 30 & 31 Viet. c. 35, s. 3, would certainly be so ( (f). It is as necessary 
for the full defence of the prisoner that he should be furnished with a 
copy of his own statement taken in writing before the magistrate, as it 
is to have a copy of the depositions, especially where a part of the case for 
the prosecution consists of evidence intended to disprove or contradict 
the prisoner’s statement. In such a case, if it were necessary for the 
ends of justice, the judge, by virtue of his judicial authority, might 
allow the prisoner to inspect his written examination (#y).

It has been held that a prisoner is not entitled, under sect. 27, 
to such copies, unless he has been ‘ committed for trial,’ and therefore a 
person committed to the next sessions for want of sureties to keep the 
peace, and then do what should be enjoined him by the Court, is not 
entitled to copies of the depositions taken against him (h).

It is submitted that this decision tends to impede the prisoner in 
his defence at the preliminary inquiry at which he is entitled to give 
and call evidence, and might consequently affect his position in claim­
ing legal aid as a poor prisoner.

(z) This enactment takes the place of 
22 & 23 Viet. c. 33 (rep.). In R. v. White, 
5 Cox, 662, Platt, R., ruled that It & 7 Will. 
IV. e. 114. s. 3, applied to depositions taken 
In-fore a coroner. But that section was 
repealed in 1848(11 A 12 Viet. e. 42. s. 34).

(«) II & 12 Viet. e. 42, s. 20; 7 Geo. IV. 
e. 64, s. f» ; 60 & 61 Viet. v. 71. as. 6 (3). ».

(b) 42 A 43 Viet. e. 22, s. 6, ante, p. i»2f>.
(r) Ante, p. 2040. This enactment super­

sedes s. 1 (2) of the Poor Prisoners Defence 
Act, 15M>3 (ante, p. 2048).

(</) Superseded by s. 27 of the Act of 
1848 and rejn-aled.

(c) R. v. Aylett, 8 C. A P. IttiV, Little-

dale, .1., and Parke, B.
(/) 2 Pliill. Kv. (3rd ed.) 181.
(ff) Vide ante, p. 2210.
(</) Ex /Mirte Grecnacre, 8 C. A P. 32, 

Coleridge, J.
(h) Ex /tarie Humphrya f 18501, I» L. .1, 

M. C. 18». Coleridge, seemed clearly of 
opinion that a prisoner would have no 
right to a copy of the depositions after he 
had been tried. Cf. Ex /Mirte Fletcher 
118441. 13 L .1. M. C. 67; s. c. as R. r. 
Mayor of London, 6 Q.B. 655, where under 
the Act of 1830 copies of depositions taken 
In-fore a remand were refused to the 
prisoner.
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Where additional evidence has been obtained after committal for 
trial, but no depositions containing such evidence taken, the Court has 
no authority to order a copy of such evidence (i).

But it is now the established practice to require the prosecution to 
give notice of intention to call additional witnesses, or produce further 
documents, and serve on the defence a copy or summary of the proofs of 
the additional evidence, and to give a list of the additional documents 
with notice, to produce or admit this according as they are in the possession 
of the prosecution or of the defence (;).

Where the prisoner was committed for receiving iron, knowing it 
to have been stolen, and a person, who had been committed as having 
stolen the iron, was admitted as a witness for the Crown, Pattcson, J., 
allowed the prisoner’s counsel to inspect the depositions which had been 
returned against the person charged as the thief (ft).

Where a true bill was found against a prisoner for the murder of a 
person, on the investigation of whose death the coroner’s jury returned 
a verdict of ‘ Wilful murder against some person or persons unknown,’ 
and the depositions taken before the coroner were in the possession of the 
officer of the Court before whom the prisoner was to be tried ; it was held 
that, although the coroner could not have been compelled to return the 
depositions under 7 Geo. IV. c. 64, s. 4 (l), yet the judges had power 
by their general authority as a court of justice, if they thought it essential 
to the interests of justice, to order a copy of them to be given to the 
prisoner (m).

Where, a prisoner was indicted for obtaining money by falsely pre­
tending that a parcel contained a number of letters, and those letters 
had been seized under a search-warrant, and were in the possession of the 
prosecutrix, who had written and sent them to the prisoner, an order was 
made by the Central Criminal Court for an inspection of the letters, 
but not for copies (n).

(>) R. v. Connor, 1 Cox, 233, Pattcson, J.
(;) See Archb. Cr. 1*1. (23rd ed. ), 415, 

and cases there collected.
(ft) It. r. Walford, 8 ('. & 1». 787. The 

re|Mirt does not state whether these deposi­
tions were taken in the presence or absence 
of the prisoner.

(/) He is now required to do so by 50 & 51 
Viet. c. 71, a. it.

(m) Kr /hirtc (Ireenaore, 8 C. A 1\ 32. 
Littledalc, .1., and Coleridge, J. Coleridge, 
J., said : ‘ Supposing these depositions had

been against some other person tried a year 
ago for an offence with which this particular 
prisoner had nothing to do, yet if we had 
them, have we not authority as a court of 
justice, if we think it essential to the 
interests of justice, to order a copy of them 
to be given to him ? 1 think that we have.'

(it) R. v. Colucci, 3 F. A F. 103. Quatre 
whether these letters were not the prop­
erty of the prisoner ; and quatre the right 
to issue a search-warrant for them. C. S. (J.
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CANADIAN NOTES.

OP CONFESSIONS, ETC.

Sec. 1.—Of Confessions and Admissions.

Confession, When Admissible.—Code sec. 685.
Confessions and Admissions as Evidence.—An admission of guilt 

made by a party charged with a crime to a person in authority under 
the inducement of a promise of favour, or by reason of menaces or 
under terror, is inadmissible in evidence. R. v. Charcoal (1897), 4 
Can. Cr. Cas. 93 (N.W.T.).

The Indian Agent, appointed under the Indian Act (Can.), for the 
Indian Reserve upon which an accused Indian lives, is a person in 
authority ; and to allow in evidence a confession made to him it must 
appear that no inducement was offered to the accused to make it. Ibid.

The onus of proving that the alleged confession was not made 
under an inducement or threat is on the Crown. Ibid.

Smith was a clerk in a post office. A post office inspector dis­
covered irregularities and questioned Smith about them. Smith ad­
mitted that he delayed letters. The inspector said : “If you have 
tampered with the contents it will go hard with you.” Smith then 
made a confession. The trial Judge (McLeod, J.) refused to admit 
evidence of confessions subsequent to the threat. R. v. Smith (1897), 
88 r.L.d. 881.

Admissions made by a prisoner to a police officer in respect of the 
charge upon which he is in custody, are admissible in evidence although 
made in response to questions put by the officer, if the trial judge finds 
that the answers were not unduly or improperly obtained having 
regard to the circumstances of the particular case. R. v. Elliott 
(1899), 3 Can. Cr. Cas. 95, 31 Ont. R. H.

In the course of conversation between the prisoner and a detective 
relative to the purchase of counterfeit money, the prisoner asked the 
detective whether he had received a letter written by the prisoner 
stating his desire to purchase counterfeit money, and upon the detec­
tive shewing the prisoner the letter he admitted it was his; it was held 
that the letter was properly received in evidence, as part of the history 
of the case, and as, in a sense, forming part of the subject-matter of 
conversation. R. v. Attwood (1891), 20 Ont. R. 574.
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Where a prisoner made an admission of guilt, being induced to do 
so by a police officer who said : “The truth will go better than a lie. If 
any one prompted you to do it you had better tell about it,” it was 
held (following R. v. Fennell (1881), 7 Q.B.D. 147), that the induce­
ment invalidated the admission. R. v. Romp (1889), 17 O.R. 567.

The reason why the statement of a prisoner under oath is to be re­
jected rests upon two grounds : first, that the confession must be 
voluntary, and it is contended that a statement under oath is not so ; 
secondly, that a prisoner shall not be compelled to criminate himself ; 
and to this it may be added that it is harsh and inquisitorial, and for 
that reason an examination of the prisoner so had should he rejected. 
But after the examination of the charge against the prisoner has been 
concluded, and he has been committed for trial on it, if he is allowed 
to make a charge against another person, and his testimony is properly 
receivable against such other person, and no inducements have been 
held out to him to make any statement whatever in relation to the 
matter, no principle of law is violated in receiving the statements so 
made as evidence against himself. R. v. Field (1865), 16 U.C.C.P. 98.

In the last mentioned case the prisoner after his committal for trial, 
and while in the custody of a constable, made a statement, upon which 
the latter took him before a magistrate, when he laid an information 
on oath charging another person with having suggested the crime, and 
asked him to join in it. which he accordingly did. Upon the arrest 
of the accused the prisoner made a full deposition against him, at the 
same time admitting his own guilt. Both information and deposition 
appear to have been voluntarily made, uninfluenced by either hope or 
threat ; but it also appeared that the prisoner had not been cautioned 
that his statements as to the other might be given in evidence against 
himself, though he had been duly cautioned when under examination 
in his own case. Held, that both the information and deposition were 
properly received in evidence as being statements which appeared to 
have been voluntarily made, uninfluenced by any promises held out 
as an inducement to the prisoner to make them, and that, too, though 
they had been made under oath, for the rule of law excluding the 
sworn statements of a prisoner under examination applied only to his 
examination on a charge against himself, and not when the charge was 
against another; for that in the latter case a prisoner was not obliged 
to say anything against himself, but if he did volunteer such a state­
ment it would be admissible in evidence against him. R. v. Field 
(1865), 16 U.C.C.P. 98.

Prisoner was convicted of arson. On the trial the Judge allowed a 
confession or admission of the prisoner to be read. The evidence of 
the confession was that of a constable who stated that after prisoner 
had been in a second time before the coroner he stated there was some-
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thing more he could tell ; the constable asked what it was, but not to 
say what was not true ; he said he went over to the house, got in at the 
window and set the place on fire ; the constable did not recollect any 
inducement being held out ; the constable asked him if he wanted to go 
in and state that before the jury; he said he did. It further appeared 
that on the third day after he had been taken into custody he told the 
jury he wished to confess ; the coroner said to him that anything he 
said might be used against him, not to say anything unless he wished, 
just the ordinary caution. He then made a second statement. He had 
only been absent a few minutes when he returned and made the last 
written confession, after the constable had informed the coroner of 
the prisoner’s desire. Held, that the statement made to the constable 
was prima facie receivable, and that the Judge was warranted in re­
ceiving as voluntary the confession made to the coroner after due 
warning by him. R. v. Finkle (1865), 15 U.C.C.P. 453.

The reason that it is a rule of law that confessions made as the 
result of inducements held out by persons in authority are inadmissible 
is that the authority that the accused knows such persons to possess 
may well be supposed in the majority of instances both to animate his 
hopes of favour on the one hand and on the other to inspire him with 
awe, and in some degree to overcome the powers of his mind : Green- 
leaf on Evidence, sec. 222. If, therefore, the prisoner when he made 
the admission was without notice or knowledge of any facts that could 
constitute either of two men to w'hom it was made persons in authority, 
it could not be contended that as to the prisoner they were persons 
in authority. R. v. Todd (1901), 4 Can. Cr. Cas. 514. 527, per Rain. J.

The well-known rule as to the admission or rejection of a confes­
sion made by a prisoner is to the effect that no confession by the pri­
soner is admissible which is made in consequence of any threat or 
inducement of a temporal nature, having reference to the charge 
against the prisoner, made or held out by a person in authority; and, 
as stated by Roscoe. in his wrork on Criminal Evidence, the tendency 
of the present decisions seems to be to admit any confessions which do 
not come within this proposition. Rut the strict application of that 
rule is more or less influenced by the peculiar circumstances of each 
case; and in each instance a good deal is left to the discretion of the 
Judge trying the cause. Taylor on Evidence, sec. 796; Russell on 
Crimes, 4th ed., vol. 3, p. 368; R. v. Todd (1901), 4 Can. Cr. Cas. 514, 
519, per Duhue, J.

A confession is not involuntary only because it was brought about 
by an inducement that is not connected with the charge ; but. as 
pointed out by Rain, J.. in R. v. Todd (1901), 4 Can. Cr. Cas. 514, 525, 
this still leaves the question an open one, whether the Judge, if he con­
siders that the inducement, though it did not refer to the charge, wras
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of such a nature as to be likely to produce an untrue confession, should 
reject the evidence of the confession as an involuntary one, or must he 
admit the evidence and leave the jury to decide as to its credibility?

A false statement made by an officer to one of the persons accused 
to the effect that a co-defendant, also in custody, had made a state­
ment to the police about the facts, will not prevent the reception in 
evidence of a confession or admission afterwards volunteered by the 
prisoner to whom such false statement was made if no inducement was 
held out, or threat made to obtain such confession. R. v. White, 15 
Can. Cr. Cas. 30.

A confession which is preceded by a statement from a person in 
authority, which may have operated as an inducement to the prisoner 
to make the confession, will, notwithstanding, he admissible in evi­
dence if he were duly cautioned after the inducing statement, and 
before the confession itself, by the magistrate who received the same. 
R. v. Lai Ping, 8 Can. Cr. Cas. 467, 11 B.C.R. 102.

The rector of a cathedral is a person in authority over the choir 
boys with respect to the investigation of an alleged assault committed 
by them while on the way to a meeting of the choir, and answers of a 
choir hoy elicited by the rector and the choirmaster upon such investi­
gation, and stated to be only for the purpose of that enquiry, are not 
admissible in evidence against the choir boy afterwards prosecuted for 
the assault without proof that the statement was voluntarily made. R. 
v. Royds, 8 Can. Cr. Cas. 209, 10 R.C.R. 407.

A prisoner’s admission to a Crown officer while in custody is not 
admissible in evidence, if it appears that such an admission was sug­
gested to the prisoner by a peace officer with inducements which 
would make an admission to him inadmissible, and was shortly after­
wards made to the Crown officer as a result of such inducement. R. v. 
Hope Young, 10 Can. Cr. Cas. 46.

In R. v. Day (1890), 20 O.R. 209, the prisoner, who was charged 
with murder, had been first cautioned by the detectives against saying 
anything, and had then been questioned by them, and evidence of the 
statements made by him in answer to such questions was admitted by 
the trial Judge, who reserved a case for the consideration of the 
Queen’s Bench Division. In delivering the judgment of the Court, 
Armour, C.J., said:—

“We think, although we reprehend the practice of questioning 
prisoners, that we cannot come to the conclusion that evidence obtained 
by such questioning is inadmissible. The great weight of authority in 
England and Ireland, and all the cases in which the point has been 
considered by a Court for Crown cases reserved, go to shew that the 
evidence is admissible. We must leave it to the Legislature to deter­
mine whether the practice of cross-examining prisoners is legally to
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obtain hereafter. We hold the evidence admissible and affirm the con­
viction.”

That decision was referred to with approval in the Quebec case of
B. v. Vira, 7 Que. Q.B. 868.

A confession alone is sufficient to justify a conviction. R. v. Graf, 
19 O.L.R. 242.

Onuk of Proof.—The onus of proof that the confession or admis­
sions made by the accused were made voluntarily and without impro­
per inducements or threats is upon the prosecution. R. v. Royds 
(1904), 8 Can. Cr. Cm. 909, 10 B.C.R. 407; K v. Chareoel, 4 Can. 
Cr. Cas. 93; R. v. Jackson, 2 Can. Cr. Cas. 149; R. v. Ryan, 9 Can. 
Cr. Cas. 347.

Beyond the right the accused person undoubtedly has to have the 
whole of the conversation in which the alleged admission was made 
given in the evidence (Roseoe, 11th ed., p. 51) to make a confession by 
a prisoner admissible it must be affirmatively proved that such con­
fession was free and voluntary, that it was not preceded by any in­
ducements to the prisoner to make a statement held out by a person in 
authority or that it was not made until after such inducement had 
clearly been removed. R. v. Oekerman (1898), 2 Can. Cr. Cas. 262.

In a case where the person in authority to whom the admission was 
made would not swear that he did not hold out any threat or induce­
ment to the prisoner to make the statement, it was held that such 
onus is not satisfied by the evidence of the interpreter who said that 
he remembered that ‘‘any statement the prisoner made was voluntary,” 
since it was not shewn that the interpreter knew what was in law a 
voluntary statement. R. v. Charcoal (1897), 34 C.L.J. 210, 4 Can. Cr. 
Cas. 93.

A confession induced by false statements of the officer as to the 
knowledge already obtained in regard to the alleged offence is not a free 
and voluntary confession. So where an accused was charged with steal­
ing a post letter, and had made admissions in presence of a detective 
and a post office inspector, after the latter had said to him : ‘ * There is 
no use your denying it. You were seen taking the letters out of the box. 
You may as well tell us what you did with them, as have it brought out 
in a Court of law,” and it was admitted by the Crown that there was 
no evidence that accused was seen taking letters, it was held that the 
evidence was inadmissible not only because of the threat implied in the 
statement of the inspector, but because the admission had been impro­
perly obtained by means of a false statement by a person in authority. 
R. v. MacDonald (1896), 2 Can. Cr. Cas. 221, 32 C.L.J. 783, per Scott, 
J.

On a Crown witness being interrogated as to an alleged confession 
made by the accused, and the defendant objecting to its being received
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counsel for the defendant may he allowed to intervene on the examina­
tion to cross-examine on the question of the confession being a volun­
tary one, with the view of excluding evidence thereof. R. v. Ryan 
( 1906), :» Gen. O. Cm. 847, !» o.L.R. 187.

The proper mode of proving that the prisoner’s statement was 
voluntarily made, is by negativing the possible inducements by way of 
hope or fear that would have made the statement inadmissible, and not 
by merely taking the affirmative answer of the officer under oath that 
the statement was made voluntarily. R. v. Tutty (1905), 9 Can. Cr. 
Cas. 544.

Where a witness called to prove a confession alleged to have been 
made by the accused, purports to give a complete account of the inter­
view, and no suspicious circumstances are brought out pointing to any 
threat or inducement relating thereto, the evidence should not be 
rejected, although the witness was not asked whether any threats or 
inducement had been held out. Re Lewis (1904), 9 Can. Cr. Cas. 233.

1. Whereas a person falsely assumed the character of an interpre­
ter sent by the prisoner’s solicitor to obtain from the prisoner his 
statement of the case and the prisoner was by that means induced to 
make a statement, such statement is privileged and is not admissible 
in evidence against him.

2. Where a police officer had asked the interpreter to get the pri­
soner to talk about the case and had arranged to conceal witnesses near 
the prisoner’s cell to overhear the conversation, the concealed listeners 
will also be treated as having fraudulently adopted the character of 
solicitor’s representatives, and their evidence will be rejected on the 
ground of privilege. H. v. Choney, 13 Can. Cr. Cas. 289.

The prisoner W. was tried for attempting to murder J. P., whose 
wife, M. P., was tried at the same time for aiding and abetting in the 
attempt. Before the trial, and while W. was in custody a police officer 
made an untrue statement to him, that M. P. had “done some talking” 
about the matter, upon which W. voluntarily made statements to the 
officer as to the key of J. P.’s house, and as to a club which he said 
he had used.

Held, that evidence was properly admitted as to the statements 
made by W. with regard to the key and the club.

Subsequently to the making of the untrue statement by the police 
officer, conversations were overheard between W. and his father and 
between W. and M. P., in which the former admitted his guilt.

Held, that evidence was properly admitted as to these conversations.
Per Osler, J.A.—Though the practice is not to be approved of it is. 

generally speaking, no objection to the admissibility of a prisoner’s 
confession that it was obtained by means of a trick or artifice prac­
tised upon him by the officer or other person to whom it was made. 
R. v. White, 18 O.L.R. 700.
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Interrogation by Police.—There is much conflict of authority in 
England as to the admission of statements made by a prisoner to a 
police officer in answer to the latter’s enquiries. It was held by Mr. 
Justice Smith in R. v. Gavin (1885), 15 Cox Cr. Cas. 656, that when 
a prisoner is in custody the police have no right to ask him questions. 
The same view was expressed by Cave, J., in R. v. Male (1893), 17 Cox 
Cr. Cas. 689, in which he said that the law does not allow the Judge or 
jury to put questions in open Court to a prisoner, and it would he 
monstrous if it permitted a police officer, without anyone present to 
cheek him. to put a prisoner through an examination and then produce 
the effects of it against him. The police officer should keep his mouth 
shut and his ears open, should listen and report, neither encouraging 
nor discouraging a statement, but putting no questions. The same 
learned Judge is also reported as having stated at a nisi prius trial 
that he would exclude all evidence obtained by a system of private 
interrogation of accused persons by the police, and that he believed 
most of the Judges agreed with his opinion. 20 Mon. Legal News 272.

There is a distinction between confessions obtained before and after 
arrest, the arrest itself constituting an inducement or pressure upon 
the accused to speak ; and in order to satisfy the onus upon the Crown 
of proving that a confession in answer to questions put by a constable 
to a prisoner was voluntary, it must be shewn that the accused was 
warned that what he said might be used against him. R. v. Kay 
(1904), 9 Can. Cr. Cas. 403, 11 B.C.R. 157.

A confession obtained from a person under arrest for theft in 
answer to questions put by a police officer without any warning being 
given to the prisoner is not admissible against him upon a charge of 
murder subsequently preferred. Ibid.

A police officer or other person having the duty of investigating 
into an alleged crime may obtain information by questioning persons 
able to give such information, whether he suspected those persons or 
not; but after he has determined to accuse a particular person of the 
crime he ought not, whether he had in fact arrested the accused person 
or not. to question him further ; and apart from any positive rule of 
evidence, answers to improper questions obtained by the protracted 
and continuous system of questioning and worrying the accused known 
as the “sweat-box system,” may be excluded by the Judge in the 
exercise of his discretion directing that such evidence should not be 
given. R. v. Knight (1905). 21 Times L.R. 310, referred to in 9 Can. 
Cr. Cas. 356.

Persons Jointly Accused.—Where two prisoners are being jointly 
tried for an offence, a voluntary admission made by one of them is 
evidence against himself only, and if it implicates a fellow prisoner 
the trial Judge should warn the jury that the statement is evidence
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only against the person making it and should not be considered in 
weighing the evidence against the fellow prisoner. R. v. Martin 
(1905), 9 Can. Cr. Cas. 371.

Semble, the prisoner jointly charged and likely to be implicated by 
the statement of the other accused person, would have good ground for 
applying to be separately tried, in order to prevent the statement being 
put in even with such warning, as evidence before the jury by which 
he is to be tried. Ibid.

Such a statement of one prisoner, if proved, must be proved in toto, 
and the Court would not be justified in directing that the name of 
others thereby implicated be suppressed by the witness proving the 
statement of the accused. Ibid.

Admissions in Court.—See Code sees. 978 and 1001.
Evidence Given on Oath by Prisoner—When Admissible.—Section 

978 does not enable a valid consent to be given to something which is 
manifestly irregular, as that the witnesses should be examined without 
being sworn, or that admissions made by the prisoner’s solicitor to 
the opposing solicitor out of Court should be received as evidence. 
"Whelan v. R„ 28 IT.C.Q.B. 2, 52.

The accused person may legally consent to withdraw or release his 
challenge of a juror or to accept a juror on his challenge being over­
ruled. So if the prisoner whose challenge of a juror for favour has 
been disallowed chooses then to challenge the juror peremptorily, he 
waives the benefit of any exception to the disallowance of his challenge 
for favour. He may consent to secondary evidence being given, or to 
withdraw a plea of not guilty and plead guilty. Whelan v. R„ 28 
U.C.Q.B. 2.

Code sec. 978 permits an admission of any “fact” to be made at 
the trial by the prisoner or his counsel so as to dispense with proof, 
but the section does not apply to an alleged consent of the prisoner’s 
counsel to put in evidence not properly receivable against the prisoner. 
R. v. Brooks, 11 Can. Cr. Cas. 188, 11 O.L.R. 525.

But on a summary trial before a magistrate on a charge of being 
an inmate of a bawdy house it is competent for the accused or her 
counsel to consent that the evidence which had been given before the 
magistrate upon a concluded trial of another person for keeping the 
bawdy house should be read as evidence in the case. R. v. St. Clair 
(1900), 3 Can. Cr. Cas. 551, 27 Ont. App. 308.

Statement by Accused upon Preliminary Inquiry.—See Code sec.
1001.

Although the magistrate’s record of proceedings does not shew on 
its face that a statement made by the accused to him in answer to the 
charge was made after due caution in accordance with sec. 084. the fact 
that it was so made may be proved at the trial and the statement may
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thus he put in evidence by the prosecution. R. v. Kalabeen ( 18(>7 ), 1 
B.C.R., p. 1, per Begbic, C.J.

Admissions Made at Trial.—Sec Code see. 684.
Sec. 684 is directory only and a statement made by a prisoner may 

be used in evidence against him, although the justice has not complied 
with the provisions of the section, if it appeared that the prisoner was 
not induced to make the statement by any promise or threat. R. v. 
Soucie, 1 P. & B. (N.B.) 611.

Upon a preliminary trial it is proper for the magistrate to ask the 
accused to sign the statement of the accused made under Code see. 684 
even where the prisoner’s answer to the statutory question is, “1 have 
nothing to say.” The signature of the accused to such statement may 
be afterwards used against him upon the charge of forgery upon which 
he was committed, for purposes of comparison of the handwriting with 
the alleged forgery. R. v. Golden. 10 Can. Cr. Cas. 278.

Admission in Criminal Proceedings of Deposition Previously Taken 
before Commissioner.—See Code sec. 998.

Deposition on Preliminary Inquiry may be Head in Evidence in 
Certain Events.—Code see. 999.

At common law the deposition on the preliminary inquiry was 
admissible at the trial if the witness had died, or was permanently 
insane, or was kept away by the prisoner, or if the witness were so ill 
that there is no probability that he will ever l>e able to attend. R. v. 
Hamilton, 16 U.C.C.P. 340.

Using Depositions as Evidence.—The original statute, 23-33 Viet, 
ch. 30, sec. 30, was passed to prevent the obstruction of justice by the 
absence of witnesses. The question as to whether or not the witness is 
unable to travel must in the main l»e left to the judgment and discre­
tion of the trial Judge. R. v. Wei lings (1878), L.R. 3 Q.B.D. 42: R. 
v. Stephenson (1862), L. & C. 167. And the same rule will be applied 
where the absence from Canada is not positively proved but is a matter 
of inference from circumstances. R. v. Nelson (1882), 1 Ont. R. 500.

Evidence of a custom’s clerk that the captain of a schooner bad 
cleared from a Canadian port a week before the trial is not sufficient 
evidence of his being out of Canada to satisfy this section. R. v. 
Morgan 11893), 2 B.C.R. 329. Semble, there should have been evi­
dence that the schooner actually left the harbour.

The following proof of absence of a witness from Canada was held 
sufficient to allow of the reading of his deposition taken on the pre­
liminary enquiry; a witness was called who said that he saw the absent 
witness ten days previously, that he was then employed on a certain 
boat and on leaving him had said that he was going on board the tniat 
and that the boat’s route had now been changed to foreign waters. R. 
v. Pascaro ( 1S84), 1 B.C.R.. pt. 2, p. 144. per Begbie, C.J . Gray and 
Walkem, JJ.
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Depositions may also be proved by the magistrate, or bis elerk, and 
in important cases it is better to have the magistrate present at the 
trial. R. v. Hamilton (1800), 10 U.C.C.P., p. 353.

A deposition read over to and signed by the deponent may be ad­
missible in evidence as a dying declaration, although irregular as a 
deposition under this section because taken in the absence of the 
accused. R. v. Woods (1897), 2 Can. Cr. Cas. 159 (B.C.).

In order that this section should apply to make admissible as evi­
dence at the trial the deposition of a witness, since deceased, taken on 
a preliminary inquiry or other investigation of a charge against the 
accused before a justice of the peace, the document containing the 
deposition is alone to be looked at to ascertain if the deposition “pur­
ports to be signed by the justice,” as is required by that section. R. v. 
Hamilton (1898), 2 Can. Cr. Cas. 390 (Man.).

Where the deposition sought to be used had been signed by both 
the witness and the magistrate, and was attached at the end of deposi­
tions taken by the magistrate on a previous date named, but did not 
itself contain a new “caption,” or the date when taken, or any record 
by the magistrate certifying that such added deposition bad been 
taken by him, and the first depositions formed in themselves a complete 
document concluding with the magistrate’s note of the remand of the 
ease, it is not to be presumed that the informal deposition following 
the formal document is a continuation of the first deposition (in which 
appeared no reference to the added deposition), or that it relates to 
the same charge, and it was held that such added deposition did not 
“purport to be signed by the justice by or before whom the same pur­
ports to have been taken.” Ibid.

A deposition, the caption of which sets out the name of the justice 
and describes him as one of the justices of the peace for a named 
county, “purports to be signed by the justice by or before whom the 
same purports to have been taken,” if the same is signed by the justice 
with his name only, without adding to it, as in form 19 of the Code, 
the initials “J. P.” and the name of the county for which he is a 
justice ; and such a deposition is prima facie admissible in evidence. 
Ibid.

The deposition must be a verbatim record of the witness’s evidence. 
R. v. Graham (1898), 2 Can. Cr. Cas. 388 (Que.).

Notes of evidence taken by the coroner at an inquest which do not 
contain the precise expressions of the witness, but a summary only of 
the evidence, are not admissible in contradiction of the witness’s testi­
mony in a subsequent proceeding unless signed by the witness, or 
unless read over to and acquiesced in by him. R. v. Ciarlo (1897), 1 
Can. Cr. Cas. 157 (Que.).

But the witness may in such case be cross-examined as to any 
material statements made by him at the inquest, and witnesses may be
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called to shew that he then made a different and contradictory state­
ment. Ibid.

The deposition of an ill or absent witness taken before a magistrate 
having jurisdiction to hold the preliminary enquiry, other than the 
one before whom the charge was laid and the committal made, may be 
used at the trial if the deposition was taken in the presence of the pri­
soner and with full opportunity of cross-examining, and if the formali­
ties of the ( 'ode are complied with as to the manner of taking and 
signing depositions. R. v. l)e Vidal (1861), 9 Cox C.C. 4 (Blackburn, 
J.), and approved in Re Guerin (1888), 16 Cox 596 (Wills and Grant­
ham. JJ.) ; although a commitment can only he made by the magistrate 
who has himself heard all the evidence upon which it is based. Re 
Nunn (1899), 2 Can. Cr. Cas. 429 (B.C.).

Depositions of a witness speaking in French taken down by the 
translator in English at a preliminary inquiry but not read over and 
explained to the witness or signed by him are not admissible to contra­
dict his testimony on a subsequent proceeding, but the witness may he 
cross-examined as to material statements then made, and witnesses 
called to shew a contradiction with his former testimony. R. v. Ciarlo 
(1897), 1 Can. Cr. Cas. 157 (Que.).

The absence from Canada required by Code sec. 999 to be shewn in 
respect of a witness before his depositions on the preliminary enquiry 
can he used as evidence for the prosecution at the trial, must be of a 
permanent nature, and a mere temporary absence is insufficient. The 
onus of shewing that the witness’s absence from Canada is not merely 
temporary is upon the prosecution. R. v. McCullough (1901), 8 Can. 
Cr. Cas. 278 (Que.).

Quære, whether a deposition at a coroner’s inquest is admissible as 
evidence on the homicide trial on the deponent’s death, illness or 
absence from Canada as a deposition on a preliminary enquiry would 
he, and whether see. 999 of the Code applies at all to depositions taken 
before coroners. R. v. Laurin (No. 3), 5 Can. Cr. Cas. 548 (Que.).

Evidence that a witness at the preliminary enquiry was a corporal 
in the N. W. Mounted Police, that he had been sworn in as a member 
of “Strathcona’s Horse,” for active service in the South African War, 
that he had left the post at which he had been stationed to join the 
later force, and that, in the opinion of the deponent, if he had left the 
latter force he would have returned to such post, as in fact it would 
have been his duty to do, which fact would thereupon have become 
known to the deponent, was held to be sufficient evidence of the absence 
of such witness from Canada to justify the admission as evidence at 
the trial of the deposition of such witness taken at the preliminary 
enquiry. R. v. Forsyth (1900), 5 Can. Cr. Cas. 475.

In reviewing the evidence of absence from Canada given for the
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purpose of admitting a deposition in evidence, the appellate Court 
should only consider whether such evidence was such as should reason­
ably satisfy a trial Judge in finding the fact of absence. Ibid.

In order that the depositions of a witness taken on the preliminary 
enquiry should he admissible as evidence on the trial in the event of 
the witness being out of Canada, it is sufficient if the ordinary employ­
ment of the witness necessitates his continued absence for such a 
period as would involves an obstruction of justice if the trial were 
delayed until his expected return. A finding that the witness is 
“absent from Canada” within the meaning of the Code is justified if 
it be proved that he shipped as a sailor on a sealing voyage, which 
would ordinarily last six months, and that he was seen on the vessel 
just before its departure three weeks before the trial. R. v. Deloe, 11 
Can. Cr. Cm. tté.

Full Opportunity to Cross-examine.—“Full opportunity to cross- 
examine” implies the actual seeing of the witness as he testifies, and 
the hearing of his words, as they fall from his lips. R. v. Lepine 
(1900), 4 Can. Cr. Cas. 145 (Que.).

Where the cross-examination of a witness for the prosecution upon 
a preliminary enquiry is interrupted by the illness of the witness, and 
the magistrate, in the absence of the accused and of his counsel, after­
wards obtains the witness’s signature to the depositions, hut neither 
the witness nor the prisoner’s counsel re-attends the enquiry to com­
plete the cross-examination, there has been no full opportunity to cross- 
examine so as to admit such depositions in evidence at the trial upon 
proof of the continued illness of the witness. R. v. Trevane (1902), 6 
Can. Cr. Cas. 124, 4 O.L.R. 475. There was no waiver of the right to 
continue the cross-examination by the failure of prisoner’s counsel to 
attend on the adjourned inquiry when the witness was not present or 
by the prisoner himself stating thereat that he had nothing to say. 
Ibid.

A magistrate should not obtain a witness’s signature to a deposition 
in the absence of the accused. Ibid.

Depositions Taken on Preliminary Inquiry May be Used in Trial 
for Other Offences.—See Code sec. 1000.

Statement by Accused, How Proven in Evidence.—See Code sec.
1001.

Although the magistrate’s record of proceedings does not shew 
on its face that a statement made by the accused to him in answer to 
the charge was made after due caution in accordance with sec. 684, the 
fact that it was so made may be proved at the trial and the statement 
may then be put in evidence by the prosecution. It. v. Kalabeen 
(1867), 1 B.C.R., pt. 1, p. 1, per Begbie, C.J.
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Sec. 2.—Depositions and Statements at the Preliminary Inquiry.
Inquiry by Justice—Jurisdiction.—Code secs. 668, 669, 670.
Procuring Attendance of Witnesses.—Code secs. 671, 672, 673, 674, 

675, 676, 677.
Procedure—Witness Defusing to be Examined.—See Code sec. 678.
Excuse for Refusal.—To justify a magistrate in committing a wit­

ness under sec. 678 for refusing to answer a question put to him upon 
a preliminary enquiry, it must appear not only that the witness refused 
without just excuse to answer but that the question asked was in some 
way relevant to the charge. Re Ayotte (1905), 9 Can. Cr. Cas. 133, 
15 Man. R. 156.

The section only applies when the refusal is made “without offer­
ing any just excuse,” and the form of the warrant of commitment 
referred to in the section contains the words, “now refuses to answer 
certain questions concerning the premises now put to him.” Code 
form 16.

Defendant and Wife or Husband of Defendant as Witnesses.—See 
Canada Evidence Act, secs. 4 and 5.

Poirers of Magistrate.—See Code sec. 679.
Presence of Accused When Demand Made.—A remand by a magis­

trate in a preliminary enquiry must be by warrant if made for more 
than three clear days, and it is essential that the accused should he per­
sonally present before the magistrate. Re Sarrault (1905), 9 Can. Cr. 
Cm. 448.

A remand for eight days for the purpose of a medieal examination 
of the accused as to sanity cannot he made on the mere suggestion of 
the police officer without bringing the accused personally before the 
magistrate. Ibid.

Verbal Demand—Where on a preliminary enquiry a remand is 
desired for a time exceeding three clear days, the justice may remand 
only by warrant (Code form 17), declaring that it appears to he 
necessary to remand the accused ; and an informal remand endorsed 
upon the warrant is insufficient. R. v. Holley (1893), 4 Can. Cr. Cas. 
510, per Townshend, J. (N.S.).

Demand Before Another Justice.—Where the evidence on a 
preliminary enquiry was commenced before one justice of the pence 
and finished before him and another justice who joined in the hearing 
of the case after the evidence of a material witness had been taken and 
the case adjourned to a subsequent day, a committal made by the two 
justices jointly was held to be irregular, as both had not heard all of the 
evidence. Re Nunn (1899), 2 Can. Cr. Cas. 429 (B.C.), per Walkem, 
J.

The Code form 17 gives, in the form of warrant remanding a pri­
soner, a direction that he be brought before the remanding justice



2254/j Of Confessions, etc. [BOOK XIII.

“or before such other justice or justices of the peace for the said county 
as shall then be there, to answer further to the said charge, ’ ’ etc. And 
by sec. 680 the justice may, before the expiry of the time of remand, 
order the accused person to be brought before him or before any other 
justice for the same territorial division. So also under the special 
provision contained in Code sec. 679(2) regarding verbal remands 
for a time “not exceeding three clear days,” the accused may be 
brought “before the same or such other justice as shall be there acting 
at the time appointed for continuing the examination.” These provi­
sions, must, therefore, on the principle enunciated in Re Guerin, supra, 
be construed as allowing another magistrate to continue the proceed­
ings without rehearing the depositions already taken, only in case of 
the death or resignation of the first magistrate.

This will, however, not prevent the use at the trial, under Cr. Code 
sec. 999, of the deposition of an ill or absent witness taken before a 
magistrate having jurisdiction to hold the preliminary enquiry, other 
than the one before whom the charge was laid and the committal made, 
if the deposition w’as taken in the presence of the prisoner and with 
full opportunity of cross-examining, and if the formalties of the Code 
are complied with as to the manner of taking and signing depositions. 
R. v. De Vidal (1861), 9 Cox C.C. 4 (Blackburn, J.), approved in Re 
Guerin (1888), 16 Cox 596 (Wills and Grantham, JJ.).

Substituting Another Charge.—Magistrates conducting a prelimin­
ary inquiry in respect of an indictable offence, may not on its con­
clusion convict of a lesser offence, over which they have summary 
jurisdiction, although proved by the evidence adduced, if no complaint 
was laid before them, nor the accused called upon to defend in respect 
of such lesser offence. R. v. Mines (1894), 1 Can. Cr. Cas. 217 (Ont.).

lie-opening Inquiry.—In a criminal case the preliminary hearing 
before the magistrate of an offence punishable on indictment, is not, 
properly speaking, the enquete of the informant, but that of the magis­
trate. On the preliminary hearing, after the enquete on the informa­
tion has been declared closed and no evidence has been offered on the 
part of the accused, and even after argument on questions of law aris­
ing from the evidence given, the magistrate may, in his discretion, 
allow the informant to re-open the enquete and give further evidence. 
Belanger v. Mulvena, Q.R. 22 S.C. 37.

Private Prosecutor.—A private prosecutor is no party to a criminal 
prosecution, and cannot insist that he or his counsel shall aid in the 
conduct thereof. R. v. Gilmore, 7 Can. Cr. Cas. 219, 6 O.L.R. 286.

Hearing may be Resumed During Time of Remand.—Code sec. 680.
Bail may be Given on Remand.—Code sec. 681.
Evidence for Prosecution.—Code sec. 682.
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The provision as to the witnesses signing their evidence when not 
taken in shorthand (sec. 683) is not imperative hut directory merely. 
R. v. Scott. 26 O.R. 646; R. v. Bidgood (1904). 40 C.L.J. 394; Ex parte 
Doherty, 3 Can. Cr. Cas. 310, 32 N.B.R. 479.

Depositions to which the magistrate had affixed his signature, 
although such signature was not placed at the end thereof (sub-sec. 
5) are sufficiently signed for the purposes of a “charge” brought there­
under under the speedy trials clauses. R. v. Jodrey (1905), 9 Can. 
Cr. Cas. 477 (N.S.).

In R. v. Traynor (1901), 4 Can. Cr. Cas. 410, the witnesses for the 
prosecution were sworn by the magistrate and were then taken into 
another room and their evidence in chief taken by the stenographer 
in the absence of the magistrate. The witnesses were afterwards 
brought before the magistrate for cross-examination, but the prisoner’s 
counsel objected to the evidence as illegally taken. The magistrate 
reserved his ruling on the objection and did not examine the witnesses 
afresh, and the prisoner’s counsel proceeded with the cross-examina­
tion subject to the objection. It was held that an indictment subse­
quently founded on the depositions must be quashed, because the de­
positions were irregularly taken. R. v. Traynor (1901), 4 Can. Cr. 
Cas. 410 (Que.), following R. v. Watts, 33 L.J.M.C. 63.

The magistrate is not required to take down the evidence himself, 
but the law requires in effect that the witnesses must be before him. 
and that he must see them and hear them when testifying, and then 
their testimony may be taken down either at length by a clerk or in 
shorthand by a stenographer. R. v. Traynor (1901), 4 Can. Cr. Cas. 
Mi. Que.).

It was held in the Manitoba case of R. v. Hamilton (1898), 2 Can. 
Cr. Cas. 390, per Killam, J., that the deposition of a deceased witness 
may be used in evidence apart from sec. 999, Cr. Code, although it 
does not “purport to be signed by the justices by or before whom the 
same purports to have been taken,” but, where it is not admissible by 
virtue of sec. 999, it must be affirmatively shewn that all the formali­
ties required to be observed in taking depositions bave been complied 
with.

When depositions in a preliminary enquiry, to which the accused 
was not a party, and, consequently, taken in his absence, are read to 
the same witness in a ease against the accused, and the witness, after 
being sworn in the presence of the accused, either affirms that his 
former deposition contains the truth, or makes corrections, as the case 
may be, and then affirms its truth as corrected, the prosecutor, being 
then given permission to ask further questions, and the accused to 
cross-examine, such proceeding does not afford the accused the full 
and complete opportunity to cross-examine contemplated by law. R. 
v. Lepine (1900), 4 Can. Cr. Cas. 145 (Que.).
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It seems that an accused person may, upon a preliminary inquiry, 
waive the preliminary examination into the charge and consent to he 
committed for trial without any depositions being taken ; but as the 
“charge” in the County Judge’s Criminal Court must be prepared 
from the depositions (Cr. Code 827) the accused, committed without 
depositions having been taken, has no right to elect to be tried at the 
County Judge’s Criminal Court. It. v. Gibson (1896), 3 Can. Cr. 
Cas. 451 ; It. v. Wener (1903), 6 Can. Cr. Cas. 406; R. v. McDougall, 8 
Can. Cr. Cas. 234 (Ont.).

Depositions may be Taken Down in Writing or by a Stenographer. 
—Code sec. 683.

Depositions to be Read to Accused—Accused may Make Statement. 
—Code sec. 684.

Sec. 684 is directory only and a statement made by a prisoner may 
be used in evidence against him, although the justice has not complied 
with the provisions of the section if it appears that the prisoner was 
not induced to make the statement by any promise or threat. R. v. 
Soucie, 1 P & B. (N.B.) 611.

The statement made by the accused before the justice may, if 
necessary, upon the trial of such person be used in evidence against 
him without further proof thereof, unless it is proved that the justice 
purporting to have signed the same did not in fact sign the same. 
Code sec. 1001.

Confessions or Admissions by Accused.—See Code sec. 685.
See also notes to Confessions, etc.
Evidence of Witnesses for Defence.—See Code sec. 686.
Sec. 978 permits admissions to be made by the accused or his 

counsel at the trial, but it does not in terms apply to admissions made 
on the preliminary enquiry. It is submitted that an admission of 
counsel for the accused made on the preliminary enquiry is effective 
only as to that proceeding and cannot afterward be used at the trial 
of the indictment.

Where a person is accused in Great Britain or in any of the British 
possessions of an indictable offence and is found in Canada, the pro­
ceedings for effecting his return to the country wherein the offence was 
committed for his trial are governed by the Fugitive Offenders Act 
(Can.), under which the magistrate shall hear the case in the same 
manner and have the same jurisdiction and power as if the fugitive 
was charged with an offence committed within his jurisdiction. R. v. 
De Lisle (1896), 5 Can. Cr. Cas. 225.

Further Evidence on Behalf of Prosecution.—See Code sec. 679.

Sec. 3.—Depositions and Statements Before Coroners.
Coroner’s Inquisition, Warrant, etc., Depositions and Procedure.— 

See Code sec. 667.
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Coroners’ Inquests.—A coroner’s duty is judicial, and he can only 
take an inquest super visum corporis. Ex parte Wilson (1871), 
Stevens N.B. Dig. 334. An inquest where the coroner and the jurors 
were not present at the same time is void. Ibid.

A coroner is not liable in trespass for anything done in his judicial 
capacity. Gamer v. Coleman, 19 U.C.C.P. 106; Agnew v. Stewart, 21 
U.C.Q.B. 396.

A coroner’s inquest held on Sunday is invalid. Re Cooper, 5 P.R. 
(Ont.) 256.

A coroner’s inquisition or the finding of a coroner’s jury is no 
longer sufficient to alone place the accused on trial before a petit jury 
for the offence charged in such finding. Section 940. There must 
first be a true bill found by a grand jury before that can be done.

A coroner’s Court is a criminal Court, as well as a Court of 
record, and proceedings before the coroner are within the jurisdiction 
of the Federal Parliament, although no one is there charged with the 
offence of causing the death of the deceased. R. v. Hammond (1898), 
1 Can. Cr. Cas. 373 (Ont.).

A coroner has power to himself summon the coroner’s jury by a 
mere verbal direction to the jurors. Davidson v. Garrett (1899), 
5 Can. Cr. Cas. 200 (Ont.).

A post-mortem examination may be directed by the coroner, and 
proceeded with under such direction, before the impanelling of the 
jury ; the matter is one of procedure to be determined on the facts of 
each case by the coroner in the exercise of his discretion. Ibid.

Although the surgeon making the post-mortem examination may 
not be bound to do so without the coroner’s written direction, yet if he 
proceeds on a verbal direction the latter constitutes a legal justifica­
tion. Ibid.

The same person cannot be both a witness and a judge in a cause 
which is on trial before him ; and where the coroner was a necessary 
witness by reason of having attended the deceased professionally as a 
physician during the illness from which death resulted, he is disquali­
fied from holding the inquest. Re Haney v. Mead (1898), 34 C.L.J. 
330.

Depositions at Coroner’s Inquest.—A coroner’s Court is a Court of 
record. Thomas v. Churton (1862), 2 B. & S. 475; Jervis on Coroners, 
5th ed., p. 62 ; Boys on Coroners. 2nd ed.. pp. 2, 208 ; Davidson v. Gar­
rett (1899), 5 Can. Cr. Cas. 200 (Ont.), 35 C.L.J. 502; but a coroner 
is not a “justice” within the meaning of section 999, which provides 
for using upon a trial a certificate of the depositions of a witness absent 
from Canada taken by a justice in the preliminary or other investiga­
tion of any charge : R. v. Graham (1898), 2 Can. Cr. Cas. 388 (Que.) ;
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and sec. 999 does not apply to depositions at coroner’s inquests. R. v. 
Laurin (No. 3), 5 Can. Cr. Cas. 548.

Where it is clear that the proceedings before the coroner were an 
investigation of the charge against the person subsequently indicted, 
and he was present in person and had a full opportunity of cross- 
examining the witness, it would seem that the deposition is admissible 
on proper proof of same apart from sec. 999, if the witness who had 
been examined before the coroner was (1) dead, (2) unable to 
travel, or (3) kept out of the way by means and contrivance of the 
prisoner. R. v. Hamilton, 16 U.C.C.P. 340. The question is still an 
unsettled one.

Depositions signed by a witness at a coroner’s inquest may be used 
on the cross-examination of that witness at the trial for the purpose of 
contradicting his testimony, or of testing his memory, although they 
were irregularly returned by the coroner to the clerk of the Crown 
instead of to the magistrate. R. v. Laurin (No. 2) (1902), 5 Can. Cr. 
Cas. 545; and although not certified to have been read over to the 
deponent, and although it does not appear thereby that the deponent 
had no further testimony to add. R. v. Laurin (No. 3), 5 Can. Cr. 
Cas. 548 (Que.).

Witnesses.—See Re Anderson v. Kinrade, infra.
See also sec. 940 of the Code.

(6) Evidence Taken Apart From Trial.
Evidence of Person Dangerously III May be Taken Under Commis­

sion, Procedure, etc.—See Code sec. 995.
Power to Hold Court by Consent Where Witness is III.—At the trial 

of an indictable offence, the presiding Judge may with the consent of 
the counsel for the Crown and for the prisoner respectively, adjourn 
the hearing to a private house within the same county for the purpose 
of taking there the evidence of a witness who is too ill to be moved 
therefrom and may order that the Court and jury proceed there for 
that purpose. The prisoner is bound by the consent of his counsel in 
such a matter which does not go to the jurisdiction of the Court. R. 
v. Rogers (1901), 6 Can. Cr. ('as. 419.

Presence of Prisoner When Such Evidence is Taken.—See Code sec. 
996.

Evidence May be Taken Out of Canada Under Commission—Ifules 
and Practice Under.—See Code sec. 997.

Origin of Enactment.—Section 997 is derived from 53 Viet. (Can.) 
ch. 37, sec. 23, and amendments thereto.

Evidence Under Commission.—An order may be made under Code 
sec. 997 for taking in Canada, under commission, the evidence of a 
material witness who ordinarily resides out of Canada, but who is



CHAP. IV.] Evidence on Communion. 2254*

temporarily within the jurisdiction and about to return to his own 
country. R. v. Haskett (1902), 6 Can. Cr. Cas. 61.

A commission to take evidence in a foreign country for use upon 
a prosecution for an indictable offence may be ordered under Code 
sec. 997 while the preliminary enquiry is pending. R. v. Verrai 
(1895), 6 (’an. Cr. Cas. 325,17 P R. (Ont.) 61.

The evidence taken under commission is admissible as well at the 
preliminary enquiry as before the grand jury and at the trial of the 
indictment when found. The order should provide for the return of 
the commission into the Court from which it issues and should not 
direct a transmission of the evidence by the commissioner to the magis­
trate holding the preliminary enquiry. Ibid.

The application of the procedure in civil cases by the second sub­
section does not confer a like right of appeal as in civil cases from the 
order appointing the commissioners. R. v. Johnson (1892), 2 B.C.R. 
87.

Any evidence taken under commission may be objected to at the 
trial on the ground of the irregularity of the commissioners’ appoint­
ment. Ibid.

A commission to take the evidence of witnesses abroad in a libel 
prosecution is properly ordered at the trial where the evidence relates 
wholly to a plea of justification just entered of record. R. v. Nicol 
(1898), 5 Can. Cr. Cas. 31 (B.C.).

An order for a commission to take such evidence should not be 
made in such case before plea. Ibid.

In British Columbia, following the practice there in civil cases, the 
cost of taking evidence under commission abroad on behalf of the de­
fendant in a prosecution for criminal libel cannot be taxed against 
the prosecutor unless such evidence was used at the trial. R. v. 
Nichol (1901), 6 Can. Cr. Cas. 8.
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CHAPTER THE FIFTH.

OP WITNESSES.

Sect. I.—Preliminary.

In criminal cases witnesses are called before the Court to give viva voce 
evidence of the facts and circumstances relied on in support or disproof 
of the accusation made ; and to produce and verify or authenticate 
writings and things material for the proof or disproof of the issues 
involved. They fall into two classes - witnesses of facts within their own 
knowledge, and witnesses as to matter of opinion.

Sect. II.—Attendance.

The attendance of witnesses at the trial of an indictable offence, 
whether to give evidence or to produce documents, is secured (1) by 
recognizance (a), or (2) by writ of subpœna, if the witness is not in 
custody (6) ; and if the witness is in custody, by one or other of the 
means stated post, p. 2258.

In a criminal case a person who is in Court may be compelled to 
be examined as a witness, whether he has or has not been put under 
recognizance or served with a subpœna (c).

1. Recognizance. A justice of the peace who commits any person for 
trial for an indictable offence after a preliminary inquiry, or the coroner 
before whom an inquisition of murder or manslaughter is found, may 
bind over the witnesses whose depositions have been taken to attend 
the Court at which the trial of the accused is to take place (d). The 
powers of justices extend to witnesses called for the defence at the 
preliminary inquiry (e).

The binding over by justice or coroner is by recognizance conditioned 
in a penal sum for his attendance at the trial (/).

It is considered that a woman married on or since 1st January, 1883,

(fl) The powers of justices under 11 & 12 
Viet. c. 42, s. 7, and 42 & 43 Viet. c. 4». s. 311, 
to require by summons or warrant the 
attendance of witnesses at the preliminary 
inquiry do not extend to enforcing their 
attendance at the trial.

(6) s'.e. on civil or criminal process for 
some other matter. Justices in England 
have no power to hold a person to hail to 
attend as a witness at a trial (Evans v. 
Rees, 12 A. & E. 66; »L J. M. (’. 83). unless 
he refuses to enter into a recognizance to 
attend the trial. Bennett v. Watson, 3 M.

& H. 1. And the court of trial will not 
grant a bench warrant to compel the atten­
dance of a witness who is keeping out of 
the way in collusion with the defendant. 
R. v. Crawford, ti Cox, 481 (Ir.). As to 
bench warrants, see Archb. Cr. PL (23rd 
eel. ), UN

(r) It. v. Sadler, 4 C. A V. 218, Little- 
dale, J.

(d) 2 Hale. 282.
(r) 30 A 31 Viet. c. 35, s. 3, ante, p. 2216.
if) II & 12 Viet. e. 42, 8. 20 (justices); 

60 & 61 Viet. c. 71, s. 5 (coroners).
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is competent to enter into a recognizance to appear as a witness ({/). 
Where the witness is from infancy or coverture incompetent to enter 
into a recognizance her attendance should be secured by writ of subpoena.

If a witness does not appear, according to the terms of the recogni­
zance in which he is bound, at the Court at which the trial is intended 
to be, to give evidence against the party accused, the recognizance 
may be estreated, and the |>enalty levied.

If a witness who has been examined before a justice of the peace refuses 
to be bound over, the justice may commit him until the trial of the 
accused, unless in the meantime he duly enters into a recognizance to prose­
cute or give evidence (A), and a coroner seems to have the same power.

2. Subpoena. -The attendance of witnesses, who have not entered 
into recognizance, may be compelled by process of sultpatui (j) issued 
from the Crown Office (A), or made out by the clerk of assize, or clerk 
of the peace (/). By the Subpoena Act, 1805 (45 Geo. 111. c. 92), s. 3, 
service of a writ of subpima on a witness in any one of the parts of the 
United Kingdom, for his appearance on a criminal prosecution in any 
other of the parts of the same, shall be as effectual as if it had been 
in that part where he is required to appear (m). A subpoena vexatiously 
sued out of a Court of assize or the Crown Office may be set aside by 
the High Court (n).

The prosecutor may not include more than three persons in one 
Crown Office subpoena (o). As soon as the writ is obtained, a copy 
should be made out for each witness, and served on him personally, and 
at the same time the writ should be shewn him (p). The service must 
be personal (</), and be effected a reasonable time before the trial, 
for witnesses ought to have a convenient time to put their own affairs 
in such order that their attendance on the Court may be of as little 
prejudice to themselves as possible (r).

A subp<ena requiring the witness to attend on the commission days

(q) In a case before 1848, Bennett v. 
Watson, 3 M. & S. 1, where (he witness was 
a married woman, and therefore under a 
legal disability to enter into a recognizance, 
the justice was held justified in committing 
her, upon her refusal to ap|>ear to give 
evidence or to find sureties for her appoar-

(A) R. v. Smith, 17 Cox, SOI.
(/) The writ of suA/armi is obtainable 

either by the prosecutor or the defendant, 
whether the offence is treason, felony, or 
misdemeanor. At common law in capital 
eases attendance of wit nesses for the 
defence could be obtained only by order of 
the court of trial. 2 Hawk, c 40, s. 170. 
This was altered as to treason by 7*8 
Will. 111. e. 3. s. 7. and since 1702 (when 
1 Anne, at. 2, c. 0, s. 3, provided that 
witnesses for the defence in felony should 
lie sworn) process for mbpo-ivi for wiliwssea 
for the defence in felony has lieen granted 
(2 Hawk. v. 40, s. 172).

Ik) R. v. Ring. 8 T. R. 585. The forms 
of writ in use are scln-duled to the (Yown 
Office Ruhw. 1900. Nos. 151-150 (and see

r. 211).
(/) 1 Chit. CY. L. 008. It ia more prudent 

to sue it out of the Crown Office if an 
application for an attachment for non- 
attendance is likely to become necessary. 
Grown office Belas, 1906, it. 140, 141. 
•Short ft Mellor, Cr. Pr. (2nd ed.) 40ft.

(m) * Parts ’ in this Act mean England 
(including Wales), Scotland, and Ireland ; 
and not counties, &c. R. v. Brownell, I 
A. ft E. ft08 r.

(n) R. r. Baines 11909|, I K.B. 258.
(o) Short ft Mellor, Cr. Pr. (2nd ed.) 405. 

Ill other cases it would seem that four 
names may be included. Doe v. Andrews, 
2 Cowp. 845.

(p) Service of a nuh/urna ticket, con­
taining the substance of the writ, will be 
as effectual as service of the writ itself. 
See I W. HI. 30; 2 Cowp. 845. 2 Phill. Kv. 
373.

(7) Smalt r. Whit mill, 2 Str. 1054. R. 
»'. Wakelield, Cas. K.B. temp., Hardwicke, 
313. Taylor. Kv. (10th ed.). s. 1244.

(r) Hammond p. Stewart. 1 Str. 510. 
Taylor, Kv. (10th ed.), ». 1242.
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of the assizes extends to the whole assizes, which are but one day in 
contemplation of law (#).

Subpoena duces tecum.—If a witness has in his possession any 
documents, which it is deemed necessary to produce at the trial, there 
should be a special clause inserted in the subpoena, called a duces tecum, 
commanding the witness to bring them with him (<). The writ of 
suhp'ena duces tecum is the regular and established process of the Court, 
and is of compulsory obligation on the witness to produce the documents 
required of him, which he has in his possession, and which he has no 
lawful or reasonable excuse for withholding ; of the validity of which 
excuse the Court, and not the witness, is to judge (u). A person in 
possession of any document, who is served with a Crown Office subpoena 
duces tecum, is bound to produce it, whether the document belongs to 
him or not, or though there is a regular way prescribed by law for obtaining 
it («) ; and if he refuses to do so, the High Court (K.B.D.) may grant an 
attachment against him (to). The Court, however, in all such cases, will 
exercise their discretion in deciding what documents shall be produced, 
and under what qualifications as respects the interest of the witness (x). 
But when the documents to which the subpoena relates are held by 
the person to whom it is addressed for others, or for himself and others, 
who refuse to consent to thcirproduction or take them out of his possession, 
he is not liable to attachment (y). But the Court will not allow counsel for 
the witness to argue against his liability to produce the documents (z). 
It is uncertain whether the High Court can enforce by attachment writs 
of subpoena issued by a Court of quarter sessions (a). There is no 
express decision as to the obligation of a witness to bring before the 
Court things relevant to the matter in issue (pieces de conviction) which 
do not fall within the definition of documents (6).

(<) Ncholes v. Hilton, 10 M. & W. 15.
(f) Short & Mellor, Cr. Pr. (2ml ed.) 405.
(«) Ainey r. Long. 0 Kant, 473. As to 

production of banker's books, see 42 & 43 
Viet. c. 11, s. 0, ante, p. 2152.

(v) Corsen v. Dubois, Holt (N. P.) 230.
(w) H. t\ (Ireenaway, 7 Q. B. 120, 134. 

Short & Mellor, Cr.Pr.(2nd ed.)348. Where 
the writ is to attend an inferior Court there 
must, be evidence of its jurisdiction to ex­
amine the witness. H. v. Vickery, 17 L. J. 
M l IHl In It. < Hay. | I!MlH|. jy.|t. 333. 
the High Court ordered the issue of a writ of 
attachment to compel the production by 
a bank (in extradition proceedings) of a 
sealed jiacket debited by the prisoner 
and another with the bank, with instruc­
tions not to deliver it up without the writ­
ten order of both depositors. One of the 
depositors was defendant in the extradition 
proceedings.

(x) Taylor. Kv. (10th .si ), sa. 4M, 4M. 
There is a distinction between the obliga­
tion of a witness to answer, though it may 
subject him to a civil res|M»nsibility, and 
the obligation to produce writings under a 
nub poena. Nee po*t, pp. 2348, 2350. note 
(t). If a nub puna dunw tecum is served, 
the party must bring his deeds in

oliedienee to the nub poena; but if ho 
states them to be his title deeds, no 
judge will ever com|M-l him to produce 
them. Pickering v. Noyes. 1 H. & ('. 203. 
R. v. Hunter, 3 C. & P. 501, and MSN. 
C. N. ( i. Nee Taylor, Kv. (10th ed. ). ss. 458,
1404. As to whether a solicitor can bo 
compelled to produce deeds upon which 
he has a lien, sec Hope V. Liddell, 24 
1* J. Ch. 091; Taylor. Kv. (10th cd.) s. 
458, and jnmt, p. 2350.

(y) Crowthcr v. Appleby, L. R. 0 C. P. 
23. 28. Cf. Lee v. Anga». L It. 2 K«|. 59. 
He Km ma Silver Mining Co., L. R. 10 Ch. 
App. 104.

(s) Doe v. Kgrcmont. 2 M. & Rob. 
380, Rolfe, B. Taylor, Kv. (10th ed.), s.
1405.

(«) In R. r. Brownell. I A. A K. 508, it 
was held that t he Court of K. B. had no such 
power. But this decision is to some extent 
affected by R. v. Davies 119001, 1 K.B. 32 ; 
76 L. .1. K. B. nil. ill which the High 
Court assorted a larger jurisdiction to 

unish contempts of inferior Courts. Nee 
ay lor, Ev. (10th ed.), s. 1208.
(b) In R. v. Baye, ubi «up. Darling, J., 

suggested that document meant any 
written thing capable of being produced in
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If a witness who is sworn to give evidence has a document in his 
possession in Court, he may be compelled to produce it ; for he is just 
as much under the control of the Court as if he had brought the document 
under a subpoena dure* tecum (c).

It seems to be established that except in cases within the Act of 1805, 
witnesses making default on criminal prosecutions are not exempted 
from attachment, on the ground that their expenses were not tendered 
at the time of the service of the subpoena ; for in criminal cases the 
attendance of the witness is a matter of paramount public importance (d), 
although the Court would have good reason to excuse them for not 
obeying the summons, if in fact they had not the means of defraying 
the necessary expenses of the journey (e).

If a witness, having been personally and at a reasonable time before 
the trial served with a Crown Office subptena to appear and (or) to 
produce documents, neglects in obedience to it, he is liable to attachment 
by the High Court (K.B.D.) (/). Where the process is served in one 
part of the United Kingdom for the appearance of the witness in another 
of the parts, the Court issuing the same may, upon proof to their satis­
faction of the due service of the subpoena, transmit a certiorari of the 
default of the witness, under the seal of the Court, or under the hand 
of one of the justices thereof, to the High Court of Justice, King’s 
Bench Division, if the service were in England or Ireland, and to the 
Court of Justiciary if in Scotland, which Courts are empowered to 
punish the witness in the same way as if he had disobeyed a subpoena 
issued out of those Courts, providing the expenses have been tendered (j/).

Bringing up Prisoners as Witnesses : Secretary of State’s Order.— 
By the Prison Act, 1898 (til & ti2 Viet. c. 41), s. 11 (h)—
evidence, irrespective of the material on 
which it was written.

(c) Snelgrove v. Stevens, C. A M. 608, 
Cresswell, J. Doe d. Loscombe v. Clif­
ford, 2 C. A K. 448. R. v. North, 1 Cox, 
258, Aklerson, B. Dwyer t\ Collin*, 7 Ex. 
ti.m

(d) See Bi ll r. Daubcny, 5 Ex. 966, 957, 
Mn, iv

(e) Ibid. Alilvi-son.lt. At York Summer 
Assizes, 1820, Bay Ivy, J., ruled that an 
unwilling wit ne**, who required to be [Mid 
before he gave evidence, could not demand 
it. He *aid, * 1 fear 1 have not the power 
to order you your expenses.’ And on 
asking the bar if any one recollected an 
instance, Scarlett answered,4 It i* not done 
in criminal case*.’ MS. 1 Chetw. Burn. 
1001. In R. v. Consens, (ilouccHter Spr. 
As*. 1843, Wight man, ,1., directed an 
officer of the Ecclesiastical Court, who hail 
brought a will from Dindon under a 
mb/umaduceu Iff uni, to go In-fore the grand 
jury, although he objected on the ground 
that hi* expense* had not been paid. In 
R. v. Cooke, 1 C. & P. 321, an indictment 
for a conspiracy removed into the King's 
Bench by certiorari, a witness called by the 
defendant stated before he was examined, 
that at the time he was served with a

mib].ana, no money was paid him ; lie 
therefore asked that the judge would order 
the defendant tojiay him hisexpensoa before 
ho was examined. Park, .1., having con­
sulted with (iarrow, B., said they were of 
opinion that the judge had no power in a 
criminal case to order a defendant to jiay a 
witness his expenses, although suhpo-nacd, 
and though the indictment came to lie 
tried as a civil record. See Taylor, Ev. 
(10th ed.). s. 1262.

(/) R. c. Daye 119061. 2. Q. B. 333. R. e. 
Ring, 8 T. R. 685. And a witness who 
refuses, after living subpa-nacd, to attend 
to give evidence for a defendant, is liable 
to an attachment, as in the case of living 
suhpo-nacd by a prosecutor. Short & 
Melior, Cr. Pr. (2nd ed.) 406. Taylor, Ev.
(10th ed.), s. 1208.

(9) 46 Ueo. 111. c. 92, ss. 3, 4. I Chit. 
Cr. I* 014. It is said to lie doubtful 
whether a Court of Quarter Sessions has 
authority to issue an attachment, and that 
the only mode of proceeding against a 
witness in such a ease is by indictment. 
Archb. Cr. PI. (23rd ed.) 413.

(A) This section takes the place of the 
powers given to a Secretary of State, by the 
repeahsl portion of 10 A 17 Viet. c. 30, 
s. «1. Sic Taylor, Ev. (loth ed.), s. 1270.
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' (1) A Secretary of State, on proof to his satisfaction that the 

presence of any prisoner at any place is required in the interest of justice 
or for the purpose of any public inquiry, may, by writing under his 
hand, order that the prisoner be taken to that place.

' (2) A prisoner taken from a prison in pursuance of an order made 
under this section, or of a warrant issued under sect. 9 of the Criminal 
Procedure Act, 1853 (infra), shall, whilst outside the prison, be kept in 
such custody as the Secretary of State may by general rules prescribe, 
and whilst in that custody shall be deemed to be in legal custody.

' (3) For the purposes of this section the expression “ prisoner ” shall 
include any person lawfully confined under any sentence or under com­
mitment for trial or otherwise, and the expression “prison” shall include 
any place in which such person is lawfully confined.’ This enactment 
applies only to England, but extends to all persons detained in prison 
whether on civil or criminal process, and whether awaiting trial or the 
result of an appeal or undergoing a sentence.

Judges’ Orders. -By the Criminal Procedure Act, 1853 (l(i & 17 Viet, 
c. 30), s. 9, ‘ it shall be lawful for . . . any judge of the Court of King’s 
Bench . . . (i) in any case where he may see fit to do so, upon application 
by affidavit, to issue a warrant or order under his hand for bringing up 
any prisoner or person confined in any gaol, prison, or place, under any 
sentence or under commitment for trial or otherwise (except under pro­
cess in any civil action, suit, or proceeding) (/), before any court, judge, 
justice, or other judicature, to be examined as a witness in any case or 
matter, civil or criminal, depending or to be inquired of, or determined 
in or before such court, judge, justice, or judicature ; and the person 
required by any such warrant or order to be so brought before such court, 
judge, justice, or other judicature, shall be so brought under the same 
care and custody, and be dealt with in like manner in all respects, as a 
prisoner required by any writ of habeas corpus awarded by any of His 
Majesty’s superior Courts of law at Westminster to be brought before 
such Court to be examined as a witness in any cause or matter depending 
before such Court is now by law required to be dealt with.’ The 
procedure for obtaining the order is regulated by the Crown Office Rules, 
1906, r. 229 (k). The application is made to a judge of the King’s Bench 
Division. This Act does not extend to Scotland or Ireland (sect. 10).

Habeas Corpus ad testificandum. When a witness is in civil custody 
or in custody under process in a civil action (l), or on board a ship 
under the command of an officer who refuses to permit his attendance (//#), 
a writ of subpœrn is ineffectual, but a habeas corpus ad testifieamlum 
may be obtained to bring him up under the Habeas Corpus Acts, 1803 
(43 Geo. 111. c. 140) and 1804 (44 Geo. 111. c. 102). An application 
may be made to any judge of the High Court of Justice (King’s Bench 
Division) in England or Ireland, to bring a witness before any court of

(i) The portions omitted were rvjH-alvd 
and superaeded by the Prison Act, 1898. 
bs. 11 (nujtra), 15. See Taylor, Ev. (10th 
ed.), s. 1276.

(j) Vide infra.
(it) Short & Mel lor, Cr. Pr. (2nd ed.) 336.

(/) Whether an execution or a mesne 
process. R. t>. Burbage, 3 Burr. 1440. 
See Taylor, Ev. (10th ed.), ss. 1272-1275.

(m) e.g., a sailor on board a King's ship. 
R. v. Roddam, 2 Cowp. 672.
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record, England or Ireland, to be examined before such court, or any 
grand, petit, or other jury, in any cause or matter, civil or criminal. 
The application for the writ in England is made on affidavit to a judge 
of the High Court (n). The writ when sued out must be left with the 
sheriff or other officer, in whose custody the witness is detained, who will 
bring him up, upon being paid his reasonable charges (o). If a witness 
be a prisoner of war, a habeas corpus will not lie to bring him up, but an 
order from the Secretary of State must be obtained (/>).

Upon an affidavit that a person confined as a lunatic is not dangerous, 
but in a fit state to be brought up, a habeas corpus may be granted in 
order that he may be examined as a witness (q).

Witnesses abroad.—As to the cases in which the evidence of witnesses, 
who are not in the United Kingdom, may be made available at the trial 
without their attendance, see ante, p. 2248.

Privileged from Arrest. A person subjxrnaed as a witness, or bound 
over by recognizance, either to prosecute or give evidence, or attending 
voluntarily for the bond fide purpose of giving evidence, is privileged from 
arrest upon civil process during the necessary time occupied in going 
to the place where his attendance is required, in staying there for the 
purpose of such attendance, and in returning from that place (r). And 
in allowing witnesses time sufficient for these purposes, the courts arc 
always disposed to be liberal (#). If a witness under these circumstances 
is arrested, the Court out of which the subp<ena issued, or the judge of the 
Court in which the cause has been, or is to be tried, will, upon application, 
order him to be discharged (t).

The privilege does not protect from arrest on criminal process (u) : 
nor from arrest by his bail for the purpose of being surrendered in dis­
charge of their liability (v).

Expenses of Attendance. As to the payment of witnesses for the 
expense and loss of time due to attendance at a criminal trial, sec tit. 
‘ Costs,’ ante, p. 2039.

Sect. III.—What Witnesses are Competent.

By the competency of a witness is meant that the law allows him to be. 
sworn and to give evidence. If he is incompetent he is totally excluded 
from giving his testimony. If he is competent, ‘ then the jury are to 
decide on the weight and credibility of his evidence ’ («•).

Witnesses to Matter of Opinion or Scientific or Professional Knowledge.
—The general rule is, that the testimony of a witness must be confined 
to matter of fact ; but in questions of skill and judgment, men of science 
or experience are allowed to give evidence of their opinion. Thus in a

(*) C. O. K. 1900. r. 228. Short and 8 T. H. 630.
Mfllnr, Or. Pr. (2nd ed.) 333. Ah to former (*) Taylor, Ev. ( 10th cd.), hh. 1 331, 1332. 
practice see Tidd, 858; I Chit. Or. L. 010. (/) Archb. Cr. 1*1. (23rd cd.) 413.

(o) Sw 2 I’hill. Ev. 375. (n) He Frwton, Il Q. B. D. 545 ; hoc
(p) Furlcy r. Newnham, 2 Doug. 419. Taylor. Ev. (10th cd.) ». 1333.
(7) Fennell v. Tait, 6 Tyrw. 218. (e) Ex parte Lyne, 3 Stark. (N. P.) 132.
(r) Taylor, Ev. (10th ed.), hh. 1330-1341. He in in contemplation of the law in the cun-

MeekiiiH r. Smith, I H. HI. 030. Light foot tody «if hia hail.
r. Cameron. 2 W. HI. 1113. Childerston v. (tv) R. v. Hill, 2 Den. 254, Campbell, C.J. 
Harrett, 11 Kant, 4311. Aiding v. Flower,
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civil case, in an inquiry as to an embankment choking up a harbour, an 
engineer has been admitted to prove, from his own experiments, what 
were the effects of natural causes upon that, particular harbour, and on 
other harbours similarly situated on the same coast, and that the removal 
of the bank would not, in his opinion, restore the harbour (z). So ship­
builders have been admitted to state their opinion on the sea-worthiness 
of a ship, from examining a survey, which had been taken by others, and 
at which they were not present (y). Where the question is whether a seal 
has been forged, seal-engravers may be called to shew the difference be­
tween a genuine impression and that supposed to be false (z). So on an 
indictment for forging a will, which, together with writings in support of 
it, it was suggested had been written over pencil marks, which had been 
rubbed out ; an engraver who had examined the paper with a mirror 
and traced the pencil marks, was held competent to give evidence of 
what he had discovered upon such examination (a). So in several cases 
where the genuineness of certain handwriting has been in question, persons 
skilled in the examination of handwriting, and in the detection of forgeries, 
as inspectors of franks, and clerks of the post office, have been allowed 
to state their opinion whether a particular writing was in a genuine 
or imitated character (6).

As to comparison of genuine and disputed writings, vide ante,
p. nm.

In criminal cases, the opinions of medical men of science are very 
frequently employed as evidence. A physician who has not seen the 
patient, may, after hearing the evidence of others, be called to prove, 
on his oath, the general effect of the disease described by them, and 
its probable consequences in the particular case (e). The testimony 
of medical men is constantly admitted with respect to the cause of 
disease, or of death, in order to connect them with particular acts, 
and as to the general sane or insane state of the mind of the patient, as 
collected from a number of circumstances. Such opinions are admissible 
in evidence, although the professional witnesses found them entirely on 
the facts, circumstances, and symptoms established by others, and 
without being personally acquainted with the facts (d). Thus where 
on a trial for murder the medical witnesses called on the part of the 
prosecution ascribed the death to strangulation, other medical men

(x) Folki* r.Chadd. 3 Dougl. l u à MS. 1 
Phill. Ev. 291 (7th ed.), cited by Bullet, J., in 
(loodtitlc v. Braliam, 2 T. R. 498. Taylor, Ev. 
( 10th ixl.). ns. Mill, 1417. Roscoe’s Nisi 
Prius (18th ed.) I7f>. So the opinion of a 
person conversant with the business of in­
surance may be asked as to whether the 
communication of particular facts would 
have varied the terms of insurance, though 
not what his conduct would have been in 
the |>articular case. Berthon v. Lough man, 
2 Stark. (N. I’.) 258. Holroyd, J., but see 
contra Durrell v. Bederley, Holt (N. P.) 
2811, by (iibtw, C.J.

(y) Thornton r. Royal Exchange Assur­
ance Company, Peake, 25. Chaurand r. 
Angerstein, ibid. 43. Beckwith i\ Sydc- 
botliam, I Camp. 117. See Alcock v.

Royal Exchange Assurance Co., 13 Q.B. 
292, where evidence that a captain was 
addicted to drunkenness was held ail mis- 
si hie in order to shew that he was incap­
able of exercising a sound judgment ill 
resjiect of the abandonment of a ship.

(?) By Ijonl Mans Held in Koikes v. Chat Id. 
ubisupra.

(a) R. v. Williams, 8 C. & P. 434, 
Parke, B., after consulting Tindal, C.J.

(b) (loodtitlc v. Braliam. 4 T. R. 497. 
R. v. Gator, 4 Esp. 117, 145. Stranger t>. 
Searle, 1 Esp. 14. But see Gurney r. 
Ismglands, 5 B. & Aid. 330. Cary v. Pitt. 
Peake, Ev. App. 84.

(r) Peake, Ev. 190.
(d) I Stark. Ev. 175.
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called on behalf of the prisoner were allowed to give their opinion that, 
from the evidence they had heard upon the trial, the death did not arise 
from strangulation, although they had not seen the body of the deceased, 
and had no means of forming a judgment of the cause of his death 
except from the evidence given in court (e). 80 in prosecutions for 
murder, medical men have been allowed to state their opinion, whether 
the wounds, described by witnesses, were likely to be the cause of 
death (/). So in a case of murder (g), where the defence was insanity, 
the twelve judges were unanimous in thinking that a witness of medical 
skill might be asked, whether in his judgment, such and such appear­
ances were symptoms of insanity, and whether a long fast, followed by a 
draught of strong liquor, was likely to produce a paroxysm of that 
disorder in a jtereon subject to it. But several of the judges doubted 
whether the witness could be asked his opinion on the very point which 
the jury were to decide, viz. whether, from the other testimony given in 
the case, the act as to which the prisoner was charged was, in his opinion, 
an act of insanity (h). And it has been since held that a physician 
who had heard the whole evidence on a trial for murder might be 
asked whether the facts and appearances proved shewed symptoms of 
insanity (t).

The law of foreign countries is proved as a matter of fact (/).
Determination of Competency. The question whether a witness is 

competent is a preliminary question to be determined by the judge, 
and not by the jury (k). The proper time for objecting that a witness 
is not competent, is when he comes to the book to In* sworn. He is 
then examined on the voire dire (/), or evidence aliunde is taken, e.g. in 
cases of suggested lunacy. If the judge decides that the witness is 
competent he is then sworn and examined. At one time it was held 
too late to object to a witness after he was sworn in chief (m) ; the rule 
is now so far relaxed for the convenience of the Court and in furtherance 
of justice, that if, during any part of the witness’s examination, or even 
after his cross-examination, it is discovered that he is incompetent, 
the objection may lie taken, and his evidence will be struck out (n).

(r) R. i'. Shaw, rtC.A I*. 372. ami MHS. 
C. S. (!., Pat tenon, J.

(f) I Phill. Kv. 290 (7th ed.).
(y) R. ». Wright, IV & R. 4M.
(A) It seems that in R. r. MaenaiiL'hton, 

10(1. & K. 200, Hiieh questions were allowed 
to lie asked. 20 I .aw Mag. 3011. Vide 
ante, Vol. i. p. 80.

(») R. r. Nearle. 1 M. ft Rob. 7.1
(/) Ah to the mode of proof, vide ante. 

p. 2130; and nee R. r. Vaughan. 13 St. 
Tr. 485. Peter Cooke’s caw. ibid. 311.

(k) 2 Hale. 277. R. Hill. 2 Den. 
284. R. i>. Whitehead. L R. I C. C. R. .3.3 ; 
35 L J. M. C. 180. Cf. R. ». Brasier, I 
Leach, 100, as to children.

(/) Examination on the noire dire (O.F. 
for »ere dirtrt :—to speak truly. Littré h. v. 
noire) is an inquiry held by the judge as to 
the qualification or competency of a juror 
or witness Indore taking the jurois’ or 
witnesses’ oath. Since disqualification by

interestoi crime were removed the occasions 
for use of this examination of witnesses are 
not numerous. If an oath is administered 
it is ‘ to make true answer to such questions 
as the Court shall demand ’ of the person 
sworn. The answer* made are for the con­
sideration of the judge, and are not evi­
dence in the caw. Jacob* ». Layltourn. II 
M. * W. 1185, 1183. A similar procedure is 
adopted after conviction on taking evi­
dence as to the anteee-h-nt* of the accused 
for the pur|MMte of thing the sentence. 
Examination of jurors oi the voire dire is 
rare in England, more frequent in Ireland, 
and usual in the l ’nited States. See Taylor. 
Ev. (10th ed.), s. 1383.

(m) Turner r. Pearte, I T. R. 718.
(«) R. ». Whitehead, uhi *up. Jacobs ». 

lAyhoum, Il M. A W. 686. Turner v. 
Pearte. I T. R. 720. Howe’l v. Istcke, 2 
Camp. 15. Stone r. Blackl.urn. I Esp. 37. 
Perigal ». Nicholson, Wight.w. 04. But
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But after the witness has left the box it is too late to object to his com­
petency (o) ; and after a witness has been dismissed without objection 
to his competency, it is not allowable to call a witness to prove his 
incompetency (p). With respect, however, to the power of questioning 
a witness to establish his incompetency, there is a material difference 
(vide infra) between examination on the voire dire and one after 
the witness has been sworn in chief.

The party against whom a witness is called may examine him 
respecting his competency on the voire dire, or may call another witness 
and produce other evidence in support of the objection (q) : and the fact 
of incompetency may be satisfactorily proved aliunde, although the 
witness has denied it on the voire dire (r).

Where a question arises as to the competency of a witness before 
he is sworn, the proper course is to receive all the evidence upon the 
question, both to impeach the competency of the witness and in support 
of it, before he is allowed to give any evidence. Thus, where a witness 
was objected to by a prisoner as incompetent on the ground that he 
was insane, and the question arose as to the mode to be adopted under 
such circumstances ; Parke, B., consulted the judges upon it before 
he went the circuit, and they were of opinion that it ought to be tried 
on the voire dire, and evidence admitted both on the part of the prisoner 
and on the part of the prosecution to impeach the competency of the 
witness, and in support of it (#). And where an objection is raised to the
where upon a trial for high treason it 
appeared, after a witness had been exam­
ined for the Crown, without objection on 
the part of the prisoner, that he had been 
misdescribed in the list of witnesses, which 
is required by 7 Ann. c. 21, s. 14, to bo 
given to the prisoner previous to his trial, 
the Court would not permit the evidence 
of the witness to lie struck out; but said, 
the objection ought to have been taken in 
the first instance ; otherwise a party might 
take the chance of getting evidence which 
he liked, or. if he disliked the testimony, 
he might then get rid of it on the ground 
of misdescription. R. v. Watson, 2 Stark. 
(N. P.) 151. And upon this ground. Mr. 
Starkic expressed his opinion that a party 
who was cognisant of the interest of a 
witness at tne time he was called, was 
bound to make his objection in the first 
instance. I Stark. Ev. 137 ; and see 1 
Phill. Ev. 154, note (3), and Hartshorne r. 
Watson. 6 Bing. (N. C.) 477.

(o) Beeching v. Cower, Holt (N. P.) 314.
(/>) Dewdney v. Palmer, 4 M. A W. 664.
(q) R. v. Wakefield, Murray's report, 

p. 157 : 2 Uw. 279. Hulloek. B.
(r) Taylor. Ev. (10th ed.l. s. 1303. In 

several cases it seems to have been con­
sidered that it is in the discretion of the 
judge whether other evidence should be 
ealtoi to support the objection before the 
witness is examined. And if the judge 
refuses to allow it to be then given, it 
seems that it may he given as part of 
the case of the party raising the objection.

and if it support the objection, then the 
evidence of the witness objected to may 
be struck out of the notes. R. v. Wake­
field, M. A M. 197, note («). Jones v. 
Fort, M. A M. 196. In this case the 
question was whether the defendant's 
examination taken under a commission 
of bankruptcy was admissible, and Lord 
Tenterden, C.J., refused to allow evidence 
to be given tending to shew that from the 
mode of taking it, and the state of the 
defendant’s health, it was inadmissible be­
fore the examination was read, but held 
that it might be received in the defendant's 
case, and if the objection was supported, 
the evidence might lie struck out. It cer­
tainly, however, is much more convenient, 
as well for the purpose of saving time as to 
prevent the jury from being influenced by 
inadmissible evidence, to receive the evi­
dence before the examination of the 
witness. C. S. (1. The old rule is said 
to have been that if the witness were 
examines! by the opposite party as to the 
fact of the objection and denied it on oath, 
evidence to contradict his oath could not 
be called without the acquiescence of the 
party seeking to call the witness. Lord 
Jjovat’scase, 18St.Tr.929, Lord Hanlwicke. 
See also the observations of Parker, C.J., 
in R. v. Muscot, 10 Mod. 193, in which case 
it was held that in criminal cases there 
could lie an examination on the voire dire.

(*) Anon, at York, stated by Parke, B.. 
in Att.-tlen. r. Hitchcock, 1 Ex. 91, and 
also in Bartlett v. Smith, Il M. A W. 483.
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coni|H*tency of a witness on the ground that, he is insane, it is for the 
Court to decide whether such person has the sense of religion on his mind, 
and whether he understands the nature and sanction of an oath ; and 
in order to determine these questions, he may be examined and cross- 
examined, and witnesses on both sides may be examined, in order to found 
and to meet the objection to his competency before he himself is sworn (/).

Where question is raised about the competency of a witness after 
he has been sworn and partly examined, the witness should be sworn ‘ to 
make true answer to all such questions as the Court shall demand of 
him ’ ; i.e. an examination on the mire dire may be instituted at any 
period of the examination (u).

On a prosecution for rape the prosecutrix was deaf and dumb ; 
and her father, who was sworn to interpret her evidence, said that 
he believed her to be ignorant of the nature of an oath. An expert, 
however, came, and from his report to the Court the prosecutrix was 
sworn, and her evidence taken down as interpreted by the expert. 
In the course of her examination it became apparent that she did 
not understand the questions, and that her answers could not 
be relied upon. The judge directed her to stand down, and struck 
out her evidence from the cast1. On a case reserved it was held, 
that although the prosecutrix had been sworn, the judge acted

(/) R. v. Hill, 2 Den. 864.
(u) Jacobs r. l,ayl>ourn, Il M. A W. 686, 

Abingcr, C.B., and Knife, B. In ('leave e. 
.lone*, Hereford Sum. As*. 18411, MSS. 
C. S. (}., the plaintiff's counsel, in order to 
take the case out of the Statute of Limita­
tion*. tendered an account in the defen­
dant'* handwriting ; and Knife, B., held 
that the defendant'* counsel might at once 
put in two letter* written by the plaintiff 
to the defendant, in order to *hew that the 
account wa* a confidential communication 
by the defendant to the plaintiff a* her 
attorney. So on a subsequent trial of the 
same cause, when the same account wa* 
tendered in evidence, the coun*el for the 
defendant claimed the right to interpose, 
and put in a letter of the plaintiff, and to 
eall a witness to shew that the account wa* 
written out and sent by the defendant to 
the plaintiff in consequence of such letter; 
and Kile, .1., held that this might lie done ; 
and U|Hin the defendant'* counsel insisting 
that the witness ought to Ik* sworn on the 
voire dire. Erie, J., held that that wa* the 
proper course, a* the question whether the 
account wa*a privileged communication was 
to lie determined by himself ; and the letter 
and evidence of the witness were received, 
and the account reject-*! as a privileged 
eommunication • (leave r. .lone*, Here­
ford Sum. As*. IKfil ; and the Court of Ex­
chequer held that this ruling wa* correct. 
7 Ex. 421. In an action by the payee 
against the maker of a promissory note, 
payable ‘two’ months after date, with 
a plea that the defendant did not make 
the note, the defendant's signature to the

note wa* proved ; but the wonl ‘ two ’ was 
evidently written on an erasure. Erie. J.. 
said that it wa* incumbent on the plaintiff 
to explain this, and a witness wa* called for 
the plaintiff to prove that the note wa* in 
the same state when it wa* signed by the 
defendant. Before the note was read, it 
wa* promised, on the part of the defendant, 
to eall witnesses to prove that, when the 
note was signed by the defendant, it was 
payable 1 three ' months after date ; it was 
objected that this evidence should In* given 
as |>art of the defendant's ease; but Erie, 
.1.. at once received the evidence of two 
witnesses for the defendant, and upon 
their evidence decided that the alteration 
wa* not accounted for to hi* satisfaction. 
Painter v. Hill, 2 C. A K. 724, n. And 
where a witness for a plaintiff being about 
to state the content* of a letter, a letter 
wa* put in hi* hand* by the defendant's 
counsel, and he did not admit it to be the 
same ; and the judge held that the de­
fendant could not at that stage of the cause 
give evidence that it was the original ; the 
Court held that this was erroneous, and 
that the judge wa* bound at once to hear 
the evidence on both sides, and decide 
whether the document was the original ; 
and Parke, B., said : * It is now well 
settled that all these preliminary questions, 
on which the reception of evidence 
dc|>ends, ought not to be submitted to 
the jury, but must lie decided by the 
judge himself.’ Boyle v. Wiseman. 11 
Ex. 360 ; and see K. i*. Campbell. Il M. 
A W. 486, eit. ante, p. 2086.
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rightly in striking out ami withdrawing her evidence from the jury (t>). 
An examination on the voire dire may be conducted without strict regard 
to the general rule, which requires the best possible proof of a fact, and 
admits no other (ante, p. 2056). Thus a witness may be examined as 
to the contents of a written document without a notice to produce (w) ; 
for the party objecting could not know previously that the witness would 
be called, and consequently might not be prepared with the best evidence 
to establish his objection (x). The same latitude is allowed in removing 
an objection of incompetency as in raising it. Thus where in an action 
brought by a chartered company, a witness for the plaintiffs admitted 
on the voire dire that he had been a freeman of the company, but added 
that he was then disfranchised ; Lord Kenyon ruled that it was not 
necessary to prove the disfranchisement by the regular entry in the 
company’s books, and that the witness was competent (//). So where 
a witness was objected to as next of kin in an action by an adminis­
trator, but on re-examination answered that he had released all his 
interest, this was held by Lord Ellenborough to remove the objection (z).

Hut it is only on the wire dire that the general rules of evidence 
are thus relaxed ; for objections to the competency of a witness made 
at any later stages of the trial, are not attended with the privileges 
of an examination upon the voire dire (a). So where a party, who calls 
a witness, attempts to remove the objection by other independent proof, 
and not on the wire dire, he will then be subject to all the general rules 
of evidence (b). So where the objection is not raised on the voire dire, 
but appears in evidence in any other manner, the other party in answering 
it is bound by the usual rules of evidence (c).

Grounds of Incompetency. It is no objection in law against a witness 
for or against a prisoner, that he is one of the judges or jurors who is 
to try him (d). And in the case of Hacker, two of the persons in the 
commission for the trial came off from the bench, and were sworn, 
and gave evidence, and did not go up to the bench again during his 
trial (e).

The rules of common law or early statutes, which rendered a witness
(») R. ». Whitehead, L R. 1 C. C. R. S3 : 

10 Vox. 234.
(w) Howell ». Locke, 2 Camp. 15.
(z) See Butler ». Carver, 2 Stark. (N. P.) 

434. On the passage in the text living 
cited in Macdonnell ». Evans, Il C. B. 937. 
Maule. .1., Maid, * In many eases witnesses 
are called whom the opposite party has no 
reason to expect to see ; the reason, 
therefore, given in that hook is not a good 
one. An examination on the voire dire is 
for the purpose of establishing something 
of which the Court is to he the judge and 
not the jury. It may well be. therefore, 
that the rule there is not so exclusive as in 
the case of an examination going to a jury.’ 
Either the * no ’ or ‘ not ’ in italics seems 
inserted by mistake in the report.

(y) Butchers’ Company ». Jones, 1 Esp. 
162. In Botham ». Nwingler, 1 Esp. 164; 
Peake, 219, the witness was allowed to 
remove an objection of interest raised 

VOL. II.

on the mire dire by his own statement 
that he had become a bankrupt, and his 
estate had been assigned. See also It. ». 
(iiaburn, 15 East, 57. In Carlisle r. Eady, 
1 C. & P. 234, where a bankrupt, called as 
a witness, stated on the voire dire that he 
had obtained his certificate and released 
his assignees ; Park. .1.. held him com­
petent, without production of the release. 
See also Hunter ». Wane. I B. & V. 689.

(;) Ingram ». Dade, MS. I l’hill. Ev. 
155. Lunnissr. Row, 10 A. & E. 606, over­
ruling (ioodhay ». Hendry. M. & M. 319, 
and a case in a note, ibid. 321. «See 1 Pliill. 
Ev. 156.

(«) Howell ». Locke, 2 Vamp. 14.
(/>) Corking ». Jarrard, 1 Vamp. 37.
(c) Botham ». Nwingler, 1 Esp. 165, 

Kenyon, C.J. ; but see (leave ». Jones, 
nnti. p. 2364, note (»).

{d) 2 Hawk. c. 46, s. 83.
(r) Ibid.

4 il
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incompetent by crime (/) or interest (</), were abolished by the Evidence 
Act, 1843 (6 & 7 Viet. c. 85) (h) both as to criminal and civil cases (sect. 1), 
and persons excommunicated by sentence of an ecclesiastical court now 
incur no civil disabilities (i).

The only causes of incompetency, therefore, now to be considered are : 
1. Defect of understanding. 2. Defect of religious belief. 3. Marriage. 
4. Being defendant in a criminal case.

Persons Incompetent from Want of Understanding : Persons of 
Unsound Mind. Idiots (j) are not admissible to give evidence. By 
the word ‘ idiot ’ is meant a fool or madman from his nativity, who 
never has anv lucid intervals (/). A person deaf and dumb from birth 
if he is ce i of conversing by signs, and has a proper sense of the 
obligation of an oath, may be admitted as a witness and examined with 
the assistance of an interpreter (m). But however intelligent and cap­
able of communicating and receiving information by signs he may be, he 
cannot be admitted as a witness if it does not appear that he clearly 
understands the nature of an oath (n). Lunatics are incompetent ; that 
is, persons usually mad, but if they have intervals of reason (o) they are 
competent during those times (/>).

Children.—At common law the competency of children as wit­
nesses (</) does not depend on their age but on whether they are fit to be 
sworn. A child of any age may be sworn and examined as a witness, if 
able to understand the nature of an oath (r). The competency of the child 
is a question for the Court to decide after due inquiry (#). Before a child

(/) Ah to tin* former law see 2 Hawk, 
c. 4(1, h. 101. Taylor. Ev. (lOthed.) hh. 1342 
1340. Proof of conviction and judgment 
wan necesaary to disqualify. < Jill». Ev. 
128 ; Com. Dig., Teat moign, A. S. And 
outlawry as a personal action did not dis­
qualify. Co. Lilt. 06; Com. Dig.,Test moign. 
A. 8. As to whether a person under sen­
tence of death may now he called as a 
witness, see R. v. Webb [1807], 11 Cox, 
133; 33 A 34 Viet. c. 23. s. 1. Taylor, Ev. 
(10th cd.) p. 939, note.

(ij) See Smith v. Prager, 7 T. R. 00. 
The rule as to interest never applied to the 
prosecutor or the husband or wife of the 
praaeoutor. Taylor. Ev. (loth ad.) S. 1885: 
nor to accomplices. As to the accused, vide 
post. p. 2271.

(A) Commonly called Lord Denman's 
Act. The fact that a person tendered as a 
witness had been convicted and attainted 
of felony did not, after the passing of this 
Act, render him incompetent to testify for 
the Crown after pleading guilty to another 
felony against persons indicted jointly with 
them to the latter felony. R. v. Drury, 3 
C. A K. 190, Rolfe, R.

(f) 33 (leo. 111. e. 127. a. 3. Before 
this Act it was doubted whether such 
sentence disqualified from testifying. (>ilb. 
Ev. 130.

(;') Com. Dig.. Test moign, A. I.
(/) A»le, Vol. i. p. 62.
(ft) R. v. Ruston, 1 Loach, 408. There

is not now any presumption of law that a 
deaf and dumb person is non com pox 
mentis. Harrod r. Harrnd, I K. A .1. 4, 
Wood, V.-C. Vide ante, Vol. i. pp. 02 et 
4M, Taylor. Kv. (10th ed.) a. I37«i.

(«) R. v. O'Brien, 1 Cox, 183 (Ir.), 
Jackson, J.

(o) Ante, Vol. i. p. 03. R. r. Hill, 2 Den. 
234.

(p) Com. Dig., Test moign, A. 1. See 
Taylor, Ev. (lûthed.)s. 1373.

(7) As to the mode of ascertaining their 
competency, see R. v. H'll, 2 Den. 234.

(r) He its nature and moral obligation, 
but it would seem not the legal conse­
quences of false swearing. See R. v. Dent 
71 J. P. 311. R. r. White. | Leach. 430. 
1 It certainly is not law that a child under 
seven cannot Ik* examined as a witness. If 
he shows sufficient capacity on examina­
tion, a judge would allow him to be sworn.’ 
R. i'. Perkins, 2 Mood. 133, Alderson, B. 
See Phi paon, Ev. (4th ed.) 423. Taylor. 
Kv. (10th cd.) s. 1377. As to the rule in 
former times, see R, r. Travers, 2 Str. 
700. R. r. Donnell. I East, P. C. 443, 
444 ; I Hale. 302 ; 2 Hale. 278.

(*) R. v. Brasier. 1779. 1 licach, 199 ; 
1 East. P. C. 443. R. v. Powell, 1 I .each, 
110. where a conviction for rape was 
quashed because founded on the unsworn 
testimony of a child of seven. See Taylor, 
Ev. (10th ed.) a. 1377.
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is examined the judge must he satisfied that the child feels the binding 
obligation of an oath from the general course of its religious education. 
The effect of the oath upon the conscience of the child should arise from 
religious feelings of a permanent nature, and not merely from instructions, 
confined to the nature of an oath, recently communicated to it for the 
purposes of a trial. Where, therefore, on an indictment for murder 
it appeared that, previous to the happening of the circumstances, to which 
a child came to speak, she had had no religious education whatever, 
and had never heard of a future state, and she had been twice visited 
by a clergyman who had given her some instruction as to the nature and 
obligation of an oath, but she had no intelligence as to religion or a 
future state at the time of trial ; her testimony was rejected (<). There 
is no difference in respect of the competency of children between capital 
cases and misdemeanors (u).

Where the child appears not sufficiently to understand the nature 
and obligation of an oath, judges may, in their discretion, if they think it 
necessary, for the purposes of justice, put off the trial, directing that the 
child in the meantime should be properly instructed (r). Where a criminal 
prosecution was coming on for trial, and the learned judge found that the 
principal witness was a female infant, wholly incompetent to take an 
oath, he postponed the trial till the following assizes ; and ordered the 
child to be instructed in the meantime, by a clergyman, in the principles 
of her duty, and the nature and obligation of an oath (w). At the next 
assizes the prisoner was put upon his trial, and the infant, being ' 
the court on examination to have a proper sense of the nature of an oath, 
was sworn ; and the prisoner was convicted upon her testimony (2). 
And where a bill was preferred against a prisoner for carnally knowing 
a girl under ten years of age, and the girl, being examined by Erie, J., 
before going before the grand jury, appeared to have no notion of religious 
or moral duties, and therefore was not sworn, and the bill was ignored in 
consequence ; Erie, J., on the authority of the preceding case, directed 
the prisoner to be detained till the next assizes, and that the girl in the 
meantime should be duly instructed (//).

(0 R. v. Williams. 7 C. & 1\ 321, Patte- 
son, J., infra, note (y). In R. v. Holmes, 
2 F._& K. 788, Wight man, J., seems to have 
thought it suftieient to allow a child of six 
years old to be sworn, t hat to the question. ‘ | * 
it a good or bad thing to tell a lie? ' the child 
answered ‘ A bad thing.’ But the follow­
ing questions and answers were also put and 
given : ‘ Do you say your prayers ?’ ‘ Yes.’ 
‘ What becomes of a person who tells lies T ’ 
‘ If ho tells lies he will go to the wicked 
lire ’ ; and the child was then sworn. And 
Wightman, J., admitted a child of about 
the same age, who answered the question, 
‘ Is it a good or bad thing to tell a lie t ’ by 
saying it was a bad thing. Anon, in the 
note, ibid.

(m) R. I-. Travers. 2 Ktr. 7U0.
(v) See Taylor, Kv. (10th cd.) 080 n. 

But this must not be done in order that an 
adult may become capable, ibid. R. v. 
Wade, 1 Mood. 80 ; R. v. Whitehead,

L R. 1 C. C. R. 33 : 10 Cox, 234.
(w) Anon. cor. Rooke, ,1., at (lloueester. 

Rooke, .1.. mentioned the case on a trial at 
the Old Bailey, in 171)5; and addi-d, that 
upon a conference with the other judges, 
on his return from the circuit, they unani­
mously approved of what he had done. 
See note («) to R. v. White. 1 Leach. 430 ; 
and 2 Bac. Abr. 577, in the notes.

(z) Id. ibid.
(y) R. v. Baylis, 4 Cox. 23. In R. v. 

Williams, 7 C. & P. 321, where on a trial 
for murder, a child of eight years of age 
had lieen visited twice by a clergyman, who 
had given her some instruction as to the 
nature of an oath ; Patteson, .1., said, 
4 I must be satisfied that this child feels 
the binding obligation of an oath from the 
general course of her religious education. 
The effect of the oath upon the conscience 
of the child should arise from religious 
feelings of a permanent nature, and not

4 h 2
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It is entirely in the discretion of the Court whether the trial should 
he postponed for this purpose or not : and where the want of under­
standing the nature and obligation of an oath arose from no neglect, 
but from the child being only six years old. and therefore being too young 
to have been taught ; Pollock, C.B., refused to postpone the trial, as 
he doubted whether the loss in point of memory would not more than 
countervail the gain in point of religious education (z). An application 
to postpone the trial on this ground ought properly to be made before 
the child is examined by the grand jury, or at all events before the trial 
has commenced ; for if the jury are sworn, and the prisoner is put upon 
his trial before the incompetency of the witness is discovered, the judge 
cannot discharge the jury, but should, if there is no other evidence of the 
offence having been committed, direct an acquittal (a). When the child 
is incompetent to be sworn, the account which it has given of the trans­
action to others is inadmissible (6).

Unsworn Evidence of Children.—The necessity of examining children 
on oath (<•) has been removed by legislation in the case of certain offences. 
By the Criminal Law Amendment Act, 1885 (48 & 49 Viet. c. 69), s. 4, 
it was provided that, (‘ Where upon the hearing of a charge “ of unlaw­
fully and carnally knowing or attempting to know a girl under 13 years 
of age ” (d), the girl in respect of whom the offence is charged to have 
been committed, or any other child of tender years who is tendered as 
a witness, does not in the opinion of the court or justices understand the 
nature of an oath, the evidence of such girl or other child of tender 
years may be received, though not given upon oath, if in the opinion 
of the court or justices, as the case may be, such girl or other child of 
tender years is possessed of sufficient intelligence to justify the reception 
of the evidence and understands the duty of speaking the truth. Pro­
vided that no person shall be liable to be convicted of the offence 
unless the testimony admitted by virtue of this section, and given on 
behalf of the prosecution, shall be corroborated by some other material 
evidence in support thereof implicating the accused : Provided also that 
any witness whose evidence has been admitted under this section shall 
be liable to indictment and punishment for perjury in all respects as if 
he or she had been sworn’] (d). This provision is superseded, and 
similar and more general provisions are made by sect. 30 of the Children

merely from instruction», confined to the 
nature of an oath, and communicated to 
her for the pur|>o8cs of thin trial.’ In cases 
where the unsworn evidence of the child 
is admissible, hut needs corroborât ion, 
it may be fairer to the prisoner to take 
unsworn evidence than to postpone the 
trial for the instruction of the child. See 
It. v. Armstrong [19071, 12 Canada Cr. 
Cas. 545.

(z) K. v. Nicholas, 2 C. & K. 240. 2 Cox. 
130. Pollock, C.B., observed that ho could 
easily conceive that there might be cases 
where the intellect of the child was much 
more ripened, as in the cases of children 
of nine, ten, or twelve years old, where 
their education had lsvn so utterly

neglected that they were wholly ignorant 
on religious subjects ; and in these cases 
a postponement of the trial might be very 
proper. In It. v. Cox 11898|, 02 J. P. 89, 
in a case in which a boy did not understand 
the nature of an oath, and in which he 
could not by law give unsworn evidence, 
an order was made adjourning the trial 
for the boy to receive religious instruction 
and be taught the nature of an oath.

(fl) R. v. Wade, I Mood. 80. Taylor, Bv. 
(lot lied.) s. 1377. Roscoe.Cr. Ev. (13thed.) 
98.

(6) R. v. Nicholas. 2 C. A K. 240.
(c) He© R. v. Brasier, 1 I-each, 199.
(</) Vide ante, Vol. i. p. 919.
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Act, 1908 (8 Edw. VII. c. 67), as to offences against Part 11. of the Act 
and the offences specified in Schedule I. (e).

Want of Religious Belief. —At common law a man wholly without 
religious belief ( f) could not be sworn as a witness (f/). By 32 & 33 Viet, 
c. 68, s. 4 (h), provision was made for taking a solemn declaration in lieu 
of an oath, if the latter would have no binding effect on the conscience 
of the proposed witness. And the disability created by unbelief is 
removed by the Oaths Act, 1888 (post, p. 2298).

Competency of Accused Prisoners. -At common law persons jointly 
indicted and tried are not competent or cor * ' witnesses on their 
own behalf (i), or for or against each other, until they have been convicted 
by verdict, or plea of guilty (/), or acquitted (k), or the indictment, as 
against the person called as a witness, has been put an end to by a nolle 
prosequi (/). A person jointly indicted, but not given in charge to the 
jury, may give evidence on the trial of the persons included in the 
indictment with him, though neither acquitted nor convicted and though 
a nolle prosequi, has not been entered (m). And where an order is made 
for the separate trial of persons jointly indicted, the defendants not 
under trial are competent witnesses for the defendants who are under 
trial (n). It is not essential that the convicted person should have been 
sentenced before he is admitted as a witness (o).

Where J. and C. were jointly indicted for forgery, and J., who was also 
charged with having been previously convicted of felony, pleaded guilty 
to the charge of forgery, but denied his previous conviction, and the 
jury found that he had been previously convicted ; Erie, J., was of 
opinion that the proper course was to pass sentence upon him, and so

(f) A ntf, Vol. i. p. 924. As to vxamining 
a child to see whether «ho is lit to give 
unsworn evidence, hco R. v. Dent [ 1907], 
71 J. P. ill.

(/) A belief in a (lod, in a future state, of 
rewards and punishments, and in the moral 
obligation of the witness's oath. Omi- 
ohund v. Barker, Willos, 538. Conse­
quently the witness was not required to be 
a Christian. Taylor, Ev. (10th ed.), s. 1382.

(ij) Madcn v. Catanach, 7 H. & N. 380; 31 
L. J. Ex. 118. Cf. K. v. Wade, 1 Mood.

(A) Rep. 61 & 52 Viet. c. 48, s. 0.
(i) If the accused is examined on oath 

except under statutory authority the pro­
ceedings are thereby rendered void. Noo 
Parker v. Green, 8 It. A S. 21111. in it. p 
Sullivan 11874), lr. Rep. 8 C. 1* 404 (G G 
R.), an indictment for perjury founded on 
the sworn evidence of a person under accu­
sation of a petty misdemeanor was quashed, 
and see Taylor, Ev. (10th ed.) s. 8115.

(;") R. v. ( ieorge, C. ft M. IN, Colt man, J. 
It. r. King, 1 Cox. 232. Platt, It., after 
consulting Erie. J. R. v. Arundel. 4 Cox, 
280, Patteson, J. R. r. Tomey, C. C. A. 
duly 30, 181HI. Cf. R. v. Williams. 1 Cox. 
280. In R. r. Drury. 3 C. ft K. I IK), the 
reception for the Crown of the evidence of 
co-defendants who had pleaded guilty was

objected to on the ground that they had 
been convicted and attainted of another 
felony. The objection was overruled on 
the ground that the disqualification was 
removed by 8 ft 7 Viet. c. 85.

(t) R. v. Rowland. Ry. ft M. 101. R. r. 
O’Donnell, 7 Cox, 887 (G G R. Ir.). This 
case decided that the person acquitted was 
a competent witness for the others. It is 
equally clear that he would have been a 
competent witness against them. R. v. 
Minks, 1 Den. 84; 2 C. ft K. 280. In that 
case W. was jointly indicted with H. for 
larceny and pleaded guilty. It was held 
that at common law W. was a competent 
witness for the prosecution. Alderson, B., 
on a reference to 8 ft 7 Viet. c. 85, said that 
W. was not a party to the issue involved in 
the trial of H. ; cf. Hawksworth v. Showier, 
12 M. & W. 45. Where a defendant has 
been joined to an indictment simply to shut 
his mouth, it would seem that the Court 
may order his immediate acquittal. Archb. 
Cr. PI. (23rd ed.) 303. 304.

(f) Sts» R. v. Sherman, Cas. K. B. temp. 
Hardw. 303.

(m) Winsor v. R., L. R. 1 Q.B. 289. R. v. 
(lallagher, 13 Cox, 81.

(m) R. v. Prod laugh, 15 Cor. 217, Cole­
ridge, L.C.J.

(o) See R. v. Tomey, ubi sup.

^417
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put an end to the whole matter as regarded him, before he allowed him 
to give evidence for the other prisoner ; and this course was adopted (p).

When it is intended to call a prisoner as a witness against those jointly 
indicted with him, the usual practice is to obtain the leave of the 
Court to offer no idence against the particular prisoner, and to take an 
acquittal of him fore examining him as a witness (q).

The common iw rule above stated was not altered by the Evidence 
Act, 1851 (r). Four prisoners were jointly indicted for night poaching, 
and during their trial, and at the close of the case for the prosecution, 
it was proposed to call one of the prisoners to prove an alibi for another 
of them. The proposed witness had been examined before the justices on 
the committal of the other three prisoners, and had given evidence of an 
alibi, and had been bound over, by recognizance by the justices to give 
evidence on the trial (»), but had been afterwards taken into custody, 
and committed, and was indicted jointly with the others. No nolle prosequi 
was entered for him, nor did he plead guilty, and no application had been 
made for a separate trial. The evidence was rejected. It was held, that 
the evidence was properly rejected, and that the conviction was right (t).

Nor has the common law rule been directly altered by the Criminal 
Evidence Act, 1898 (u). But where persons tried together elect under 
that Act to give evidence on their own behalf, if the evidence tends to 
criminate a co-defendant it is admissible subject to a right of cross- 
examination on the part of the co-defendant whom it affects (v) ; and 
if the evidence tends to exculpate a co-defendant it would seem to be 
equally admissible. The words of the Act of 1898 entitle a defendant to 
be sworn as a witness ‘ for the defence ’ not merely ‘ on his own behalf’ (tw).

The competency of an accused person as a witness is now in the 
main regulated by statutes of 1877, 1898, and 1908.

By the Evidence Act, 1877 (40 k 41 Viet. c. 14), ‘ On the trial of 
any indictment or other proceeding for the non-repair of any public 
highway or bridge, or for a nuisance to any public highway, river or 
bridge, and of any other indictment or proceeding instituted for the pur­
pose of obeying or enforcing a civil right only, every defendant to such 
indictment or proceeding, and the wife or husband of any such de­
fendant, shall be admissible, witnesses and compellable to give evidence.’

This Act is not affected by the Act of 1898 (to). Highway and bridge 
indictments are now treated as civil proceedings for the purposes of 
appeal (x) and costs (//).

(//) R. v. Jackson, 0 Cox, 525.
(7) R. v. Rowland, Ry. & M. 401. R. v. 

Owen, 0 C. A P. 83.
(>) 14 À 15 Vi<t. 0. 99. By sect. 3, 

* Nothing herein contained shall render any 
jH-rson who in any criminal proceeding is 
charged with the commission of any in­
dictable offence, or any offence punishable 
on summary conviction, competent or 
conijM-llahle to give evidence for or against 
himself or herself, or shall render any per­
son compellable to answer any «ptestion 
tending to criminate himself or herself. . . . 
The rest is rejiealed.

(a) Under SO A 31 Viet. c. 35, s. 3, ante,
p. 2210.

(/) R. r. Payne, L R. 1 C. C. R. 34»; 
41 L. J. M. C. 05. Before this case there 
was some doubt. Set' 1 Hale, 305. 2 
Stark. Kv. 11. See Sir Percy Cresby's case, 
Noy, 154. cited 2 Hale. 234. R. r. Lyons, 
0 V. A P. 555. R. v. Dec Icy, 11 Vox, 007. 

(a) Post, p. 8871.
(c) R. •. Had wen |HKl2], 1 K. B. 882 ; 

71 L J. K. B. 581.
(it) In R. r. McDonnell (C. C. A.) July 30. 

HMH*. the Court held that where two persons 
were jointly indicted and tried, one could 
be called as a witness for the other.

(m ) 01 A 02 Vict.c. 30,s.0(1),po*/.p. 227? 
ir) 7 Kdw. VII.c. 23. *.10(3). ante,p.2011. 
(y) 8 Edw. VII. c. 15, s. 0 (3),ante, p. 2044.
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By the Criminal Evidence Act, 1898 (61 & 62 Viet. c. 36) (z),—
Sect. 1. ‘ Every person charged with an offence, and the wife or 

husband, as the case may be, of the person so charged, shall be a 
competent witness for the defence at every stage of the proceedings (a), 
whether the person so charged is charged solely or jointly with any 
other person. Provided as follows :

‘ (a) A person so charged shall not be called as a witness in pursuance 
of this Act except upon his own application :

* (b) The failure of any person charged with an offence, or of the 
wife or husband, as the case may be, of the person so charged, to 
give evidence shall not be made the subject of any comment by the 
prosecution : (aa)

‘ (c) The wife or husband of the person charged shall not, save as in 
this Act mentioned (6) be called as a witness in pursuance of this Act 
except upon the application of the person so charged :

‘ (d) Nothing in this Act shall make a husband compellable to disclose 
any communication made to him by his wife during the marriage, or a 
wife compellable to disclose any communication made to her by her 
husband during the marriage :

4 (e) A person charged and being a witness in pursuance of this Act 
may be asked any question in cross-examination notwithstanding that 
itjvould tend to criminate him as to the offence charged :

‘ (f) A person charged and called as a witness in pursuance of this 
Act shall not be asked, and if asked shall not be required to answer, any 
question tending to shew that he has committed or been convicted of 
or been charged with any offence other than that wherewith he is then 
charged, or is of bad character, unless—

(1) the proof that he has committed or been convicted of such 
other offence is admissible evidence to shew that he is guilty 
of the offence wherewith he is then charged (66) ; or

(2) he has personally or by his advocate asked questions of the 
witnesses for the prosecution with a view to establish his own 
good character, or has given evidence of his good character (c), 
or the nature or conduct of the defence is such as to involve 
imputations on the character of the prosecutor or the witnesses 
for the prosecution (cc) ; or

(z) The Act whs |Hissed Aug. 12, I HUS. 
and came into operation on Oct. 12, I HUH 
(sect. 7 (2) ). It does not extend to Ire­
land (wet. 7 (1) ).

(n) Including the preliminary inquiry 
before justices, but not proceedings before 
the grand jury, which docs not hear evi­
dence for the defence. It. e. Rhodes 11890], 
1 Q.B. 77 ; 68 L J. y. B. 83. Nor after a 
plea of guilty. It. r. Hodgkinson, 04 J. I*. 
808. Darling. J.

(cm) Comment bv the judge is not unlaw­
ful. It. v. Rhodes. ubi supra ; and the jury 
may draw inferences against the defendant 
if he does not give evidence to explain facts 
proved bv the prosecution. R. v. Come, 
08 J. 1*. 294 (C. C. R.).

(ft) Sect. 4, pout, p. 2277. Sect. 0 (1), 
post, p. 2272.

(ftft) See It. v. Cliitson (C. C. A.), July 
30. 1000.

(r) See It. r. Solomon, 2 Cr. App. It. 80, 
where cross-examination as to character 
was allowed when the accused on arrest 
had alleged that he was a respectable 
tradesman.

(cr) To deny in strong terms a state­
ment made by the prosecutor is not neces­
sarily an imputation on the character of 
the prosecutor or his witnesses. R. v. 
Rouse [1904), 1 K.B. 184 ; and see R. v. 
Bridgwater | I00.r>), 1 K.B, 131, ante, p. 
2120; R. v. Preston [1000). 1 K.B. 568. 
To impute the offence charged against the 
defendant to a witness for the Crown, is 
such an imputation. R. v. Marshall, 63 
J. P. 36.
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(3) he lias given evidence against any other person charged with 
the same offence.

1 (g) Every person called as a witness in pursuance of this Act 
shall, unless otherwise ordered by the court, give his evidence from the 
witness box or other place from which the other witnesses give their 
evidence :

‘ (h) Nothing in this Act shall affect the provisions of sect. 18 of 
the Indictable Offences Act, 1848 (rf), or any right of the person charged 
to make a statement without being sworn ’ (e).

Sect. 2. ‘ Where the only witness to the facts of the case called by 
the defence is the person charged, he shall be called as a witness imme­
diately after the close of the evidence for the prosecution.’

Sect. 3. ‘In cases where the right of reply depends upon the question 
whether evidence has been called for the defence (ee), the fact that the 
person charged has been called as a witness shall not of itself confer 
on the prosecution the right of reply ’ (/).

Sect. 6. ‘(1) This Act shall apply to all criminal proceedings, not­
withstanding any enactment in force at the commencement of this Act, 
except that nothing in this Act shall affect the Evidence Act, 1877 ’ 
(40 & 41 Viet. c. 14, ante, p. 2270).

* (2) But this Act shall not apply to proceedings in courts martial 
unless so applied—

(a) as to courts martial under the Naval Discipline Act (29 & 30 
Viet. c. 109), by general orders made in pursuance of sect. 65 of 
that Act (f/) ; and

(b) as to courts martial under the Army Act (44 & 45 Viet. c. 58), 
by rules made in pursuance of sect. 70 of that Act ’ (h).

Before the passing of the Criminal Evidence Act, 1898, the following 
enactments permitted the calling of the defendant or the husband or 
wife of the defendant in the following cases :

Short title. mill Chapter. Offence.

( MTenees 
against the 
Person Act, 
18411.

24 & 25 Viet, 
c. 1U0.

Offences against sects. 52 55 (»). (See 
Criminal Law Amendment Act, 1885, 
post, p. 2274.)

England and 
Ireland.

Licensing
Act, 1872.

35 A 30 Viet, 
c. U4.

Sect. 51 (4),‘In all eases of summary pro­
ceedings under this Act the defendant 
and his wife shall be cum prient to give

England and
1 reland (s. 
77).

(d) II A. 12 Viol. e. 42.
(#) If l In* prisoner elect» to give evidence 

nt tlie preliminary inquiry hi» evidence w 
taken down hh h deposition and may lie 
used against him by the prosecution at the 
trial. It. r. Hird, IP Cox, ISO (C. C. It.). 
It. » . Hoyle. 20 T. L It. IP2. .Irlf. .1.

(ee) Vide, unie, p. 1099.

(/) For Sect.. 4, vide poet, p. 2277. Sect. 
5 relates to Scotland.

(ij) Sec the King’s Regulations, Chap, 
xvii (ed. 100H).

(h) See the Army Rules of Procedure, 
1890.

(i) As to sect. 52, vide It. v. Owen. 20 
Q.B.D. 829.
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Table or Enactments—continued.

Short Title. Regnal Year 
and Chapter. OfTencus.

Metalliferous 35 ft 30 Viet. Sect. 34,1 The owner or agent (of a mine) United
Mines Act, 
1872.

c. 77. may, if he think lit, be sworn and ex- 
ami lies l as an ordinary witness in the 
case where ho is charged in respect of 
any contravention or non-compliance 
by another person.'

Kingdom.

Sale of Food 38 ft 30 Viet. Sect. 21, 1 At the hearing of the informa- United
and DrugH
Act, 1875.

e. 03. lion in such proceeding (under the Act 
and the incorporates! Acts) . . . tlie 
defendant may, if he think lit, tender 
himself and his wife to bo examined on 
his In-half, and he or she shall if he so 
desire be examined accordingly.’

Kingdom.

Conspiracy 38 ft 30 Viet. Sect. 11, ‘ Upon the hearing and deter- United
and Protec­
tion of Pro- 
perty Act, 
1875.

c. 80. mining of any indictment under sects.
4, 5, 11, of this Act (;') the respective 
iiarties to the contract of service, their 
husbands or wives, shall bo deemed and 
considered as competent witnesses.’

Kingdom.

Customs 30 ft 40 Viet. Sect. 2511, In proceedings in the High United
Consolida­
tion Act,
1870.

c. 30. Court (Revenue Side) in respect of 
claims to seize or forfeit goods or for 
penalties under the Customs Acts the 
defendant is competent and compell­
able to give evidence on certain 
matters in dispute (i).

Kingdom.

Threshing
Machines
An. IH7K.

41 ft 42 Viet, 
c. 12.

Sect. 3,‘ On the prosecution of any person 
for an offence against this Act he may 
on his own application be sworn and 
examined as a witness.’

England (s.2).

Children’s 42 ft 43 Viet. See Children Act, 11108, sect. 27 and United
Dangerous 
Perform­
ances Act,
ism

c. 34. Sell. I., ante, Vol. i. p. 1124. Kingdom.

Army Act, 44 ft 45 Viet, Sect, 15(1 (3), ‘ A person charged with an British
1881. o. 58. offence against this section (purchasing 

from soldiers regimental necessaries, 
&c.,) * the wife or husband of such 
jiersoii may, if he or the think fit, lie 
sworn and examined as an ordinary 
witness in the case.’

islands, &c.

Married 45 ft 40 Viet. Sect. 12, ‘ In any proceeding under this England and
Women’s 
Property 
Act, 1882.

o. 75. section’ (criminal, fte., remedies for 
security of wife’s separate property)
1 a husband or wife shall be com­
petent to give evidence against each 
other, any statute or rule of law to 
the contrary notwithstanding.’

Ireland.

Married 47 ft 48 Viet. Sect. 1. ‘In any such criminal proceed- England and
Women's 
Property 
Act, 1884.

o. 14. ing ’ (under sect. Ill of the Act of 
1875) • the husband and wife respec­
tively shall be cow intent and admis­
sible witnesses, and except when de­
fendant compellable to give evidence.’

(;') Forsects. 4,5, vide ante., p. 1010,1011. (k) Sen Taylor, Ev. (10th ed.) s. 1350.
For sect. 0, vide ante, Vol. i. p. 010.
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Tabus of Enactmknts—continued.

Short Title. Regnal Year 
and Chapter. Offences.

Explosive 46 A 47 Viet. Sect. 4, ‘ In any proceeding against 
any person for a crime under this 
section (which relates to the posses­
sion of explosive substances under 
suspicious circumstances) * such 
person and his wife or husband, as 
t he case may be. may, if such person 
thinks fit, be called, sworn, examined 
and cross-examined as an ordinary 
witness in the case.’

United
Substances 
Act. 1883.

c. 3. Kingdom.

Corrupt ami 46 A 47 Viet. Sect. 53 (2), ‘ On any prosecution United
Illegal 
Practices 
Prevention 
Act, 1883.

c. 51. under this Act whether on indict­
ment or summarily, and whether 
before an election court or otherwise, 
and in any action for a pecuniary 
forfeiture under this Act, the person 
prosecuted or sued, and the husband 
or wife of such person may, if he or 
she think fit, be examined as an 
ordinary witness in the case * (()•

Kingdom.

Corrupt ami 58 A 50 Viet. Sect. 2, * Any person charged with an United
Illegal 
Practices 
Prevention 
Ask 1 Hll.v

c. 40. offence under this Act, and the hus­
band or wife of such person, as the 
case may be, shall l.c competent to 
give evidence in answer to such

Kingdom.

Criminal 48 A 40 Viet. Sect. 20, * Every person charged with United
Law
Amend-

Act, 1885.

o. 60. an offence under this Act, or under 
sect. 48 (which deals with rape) or 
sects. 52 to 55, both inclusive, of 
the Offences Against the Person Act, 
1861 (hi) (which deal with abduction), 
or any of such sections, and the hus­
band or wife of the person so charged 
shall be competent, but not compel­
lable witnesses on every hearing at 
every stage of such charge except an 
enquiry before a grand jury.’

Kingdom.

Merchandise 50 A 51 Viet. Sect. 10, ‘ In any prosecution for an United
Marks Act, 
1877.

c. 28. offence against this Act a defendant 
and his wife, or her husband, as the case 
may Im\ may, if the defendant thinks 
fit, be called as a witness, and if called 
shall be sworn and examined, and may 
bo cross-examined, and re-examined in 
like manner as any other witness.’

Kingdom.

Coal Mines 
Regulation 
Act, 1887.

50 A 51 Viet. 
0. 58.

Sect. 62 (2). United
Kingdom.

Libel Act, 51 A 52 Viet. Sect. 9, * Every person charged with the England and
1888. c. 64. offence of libel before any court of 

criminal jurisdiction, and the husband 
or wife of the person so charged shall be 
eoni|)ctent but not com|>ellablc wit­
nesses on every hearing at every stage 
of such charge.'

(m) Nee the sects, ante, Vol. i. pp. 931, 
956, 959, 968, 969.

t/l This enactment is extended to muni- 
cipal elections, ante, Vol. i. p. 652.
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Table ok Enactments—continued.

Short TiUe. Heimal Year 
and Chapter. Offences. Bxtrat

Public Health 
(London)

54 A 55 Viet, 
o. 76.

Sect. 118.

Act, 18111.
Betting and 66 A 56 Viet. Sect, ti, 'In any proceeding against any

Loans (In­
fants) Act,
I*.

c. 4. person for an offence under this Act, 
such person and his wife or husband, 
as the ease may be, may, if such person 
thinks tit, be called, sworn, examined, 
and cross-examined as an ordinary 
witness in the case.’

Kingdom.

Building 57 A 58 Viet. Sect. 24, ‘ LTpon the hearing of any 
charge involving the infliction of line 
or imprisonment on summary convic­
tion under this Act, the defendant and 
his wife shall lie admissible as com- 
|ietent witnesses.

United
Societies
Act, 181)4.

c. 47. Kingdom.

Diseases of 57 A 68 Viet. Sect. 57 (3). ‘ A person charged with an United
Ani mal*»
Act, 1814.

offence against this Act may, if he 
think tit, tender himself to be 
examined on his own behalf, and 
thereupon, he mav give evidence in the 
same manner and with the like effect 
and consequences as any other witness.

Kingdom.

Merchant 57 A 58 Viet. Sect. 457,1 A master of ship a competent British
Shipping
Act, 1814.

c. 60. witness as to certain matters of de­
fence on charge of knowingly taking to 
sea a ship so unseaworthy as to en­
danger life.’

Empire, sub- 
ject to local

British
possessions.

Law of Dis- 58 A 59 Viet. Sect. 5, 1 In any proceeding against any
tress Amend­
ment Act, 
UMk

c. 24. person for an offence against this Act, 
such person shall be competent but not 
compellable to give evidence, and the 
wife of such person may lie required to 
attend to give evidence as an ordinary 
witness in the case, and shall Ik* com­
petent but not compellable to give 
evidence.’

Kingdom.

False Alarms 68 A 59 Viet. Sect. 27. in iùtdtm itrbin with the section United
of Fire Act, o. 28. last above set out. Kingdom.
1895.

Chaff Cutting 60 A 61 Viet. Sect. 5, 1 Every iierson charged with an United
Machines 
(Accidents) 
Act, 18117

c. <10. offence under this Act before any court 
of cri minai jurisdiction and the husband 
or wife of the person so charged shall be 
competent but not compilable wit­
nesses on every hearing at every stage 
of such charge.’

Kingdom.

Prevention of 
Cruelty to

67 A 58 Viet, 
e. 4L

Offences against children under sixteen.
Kingdom.

Children Act, 
1894 (a).

1 langerons 
Perform-

80 A 61 Viet, 
c. 52.

See 8 Kdw. VII. c. 67, s. 27, ami ached. 1. United
Kingdom.

ances Act, 
1897.

(n) Repealed and replaced by 4 Kdw. Act) by Part ii. of the Children Act, 1908 (8 
VII. c. 15, and now represented (except Edw. VII. c. 67), ante, Vol. i. pp. 913 etseq. 
aa to offences within hocIh. 2, 3 of the latter
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By the Children Act, 1908 (8 Edw. VII. c. 67) a. 27, ‘As respects 
proceedings against any person for an offence under this part of this 
Act, or for any of the offences mentioned in the first schedule to this 
Act, the Criminal Evidence Act, 1898, shall apply as if in the schedule 
to that Act a reference to this part of this Act and to the first schedule 
to this Act were substituted for the reference to the Prevention of 
Cruelty to Children Act, 1894 ’ (p).

This section supersedes sect. 12 of the Act of 1904, which repealed 
or superseded the Act of 1894 (scheduled to the Criminal Evidence Act, 
1898, and referred to in sect. 4), so as to entitle the husband or wife 
of the accused to give evidence for the prosecution or defence without 
the consent of the accused.

In R. v. Martin (q), a case under the Cruelty to Children Act, 1889 
(52 & 53 Viet. c. 44) (r), which by sect. 7 allowed a husband and wife 
to give evidence for or against each other, a husband and wife were 
jointly indicted for cruelty to their child. At the conclusion of the 
prosecution counsel for the husband submitted that no case had been 
made against him, and the judge so held ; but the wife electing to give 
evidence on her own behalf, the judge declined to allow the husband to 
be discharged, on the ground that the case was not over, and the husband 
must take his chance of the wife’s evidence making against him.

The statutes in the above table are in full force so far as they apply 
to Ireland. So far as they relate to the right (*) of the defendant to 
give evidence in a criminal case in England and Scotland and the pro­
cedure when he elects to give evidence, the scheduled Acts in the table 
appear to be impliedly repealed by the Act of 1898 (t). As to the effect 
of the Act of 1898 with reference to the calling of the husband or wife 
of the accused, vide pout, p. 2777.

Competency of the Husband or Wile of an Accused Person : Common 
Law.—At common law the husband or wife of a person under trial for 
crime is not a competent witness for or against the accused (m), except 
in the cases presently to be stated (mm). The common law rule was left 
untouched by the Evidence Acts of 1851 (v) and 1853 (tr), the latter 
whereof made the husband and wife of a [tarty to a civil proceeding a

(p) Thin provision in unnec canary aa to 
England and Scotland, 01 A 02 Viet. c. 30, 
a. 2271, but neceaaary aa to Ireland.

(?) 17 Cox, 30, Will», J.
(r) Repealed in 1894, and now repre- 

aented by 8 Edw. VII. c. 07, Part ii.
(«) It ban not been decided whether tile 

Act of 1898 affecta prior Acta (other than 
that of 1877) making the defendant a com­
pellable witneaa.

(/) Sec aeet. 0, and fhamock V. Merchant 
11900), I Q. H. 474: 09 I,. .1. If. It. 221, 
which turned on the extent of the right to 
croaa-examine a defendant proaccutcd 
under the Prevention of Cruelty to Children 
Act, 1894.

(u) Uiib. Ev. 119. 2 Hawk. c. 40. a. 70. 
Barker r. Dixie, Can. K. It. trmp. Hardw. 
201. Ah to admitting atatements made out 
of (Jourt by a wife in prcacnce of her hua-

liand aa evidence againat him, ace R. v. 
Mallory, 13 Q. It. 1). 33.

(mu) /M, p. 2281.
(r) 14 & 15 Viet. e. 99. By aeet. 3, 

1 Nothing herein contained . . . ahull in 
any criminal proceeding render any hua- 
banil competent or coni|>cllahlo to give 
evidence for or againat his wife, or any wife 
competent or compellable to give evidence 
for or againat her huaband."

(tr) 10 A 17 Viet. c. 83. By aeet. 2, 
* Nothing herein ahall render any huaband 
competent or coni|H‘llable to give evidence 
for or againat Ida wife, or any wife com- 
petent or coni|H‘llable to give evidence for 
or againat her hualtand, in any criminal 
proceeding.’ The |M>rtion of the aeet ion 
relating to prnoeedinga in rea|»ect of 
adultery was repealed in 1809 (32 A. 33 Viet, 
o. 08. a. 1).
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competent and compellable witness in the proceeding (i). The rule was 
altered as to particular cases by a series of statutes passed between 1872 
and 1897 to the extent shown in the table ante, p. 2272.

By sect. 1 of the Criminal Evidence Act, 1898 (ante, p. 2271), the wife 
or husband of every person charged with an offence is a competent 
witness for the defence at every stage of the proceedings, whether the 
person charged is charged solely or jointly with any other person.

The husband or wife of the person cannot be called as a witness in 
pursuance of the Act of 1898 without the consent of such person charged, 
except in the cases provided for by sect. 4 which provides that—

(1) ‘ The wife or husband of a person charged with an offence under 
any enactment mentioned in the schedule to this Act may be called 
as a witness either for the prosecution or defence and without the consent 
of the. person charged.'

(2) ‘ Nothing in this Act shall affect a case where the wife or 
husband of a person charged with an offence may at common law be 
called as a witness without the consent of that person.’

The Enactments referred to in the schedule are :

Statute. Enactments referred to in Section 4.

The Vagrancy Act. 1824 (5 (leo. IV. The enactment punishing a man for
c. 83). neglecting to maintain or deserting 

his wife or any of his family. (See 
Reeve v. Wood, 10 Cox, 58.)

The Poor Law (Scotland) Act, 1845 
(8 A 9 Viet. c. 83).

Section eighty.

The Offences against the Person Act, 
1881 (24 A 26 Viet. c. 100).

Sections forty-eight to fifty-five.

The Married Women's Property Act, 
1882 (45 A 48 Viet. c. 75).

Section twelve and section sixteen.

The Criminal Law Amendment Act, 
1885 (48 A 49 Viet. . . 99).

The whole Act.

Punishment of Incest Act, 1908 (y)
(8 Edw. VII. c. 45).

The Children Act, 1908 (8 Edw. VII.

The whole Act.

c. 07) (z). Part II. and Schedule I. (y).

It is not clear whether sect. 4 makes the husband or wife a com­
pellable witness in cases falling within its terms (a).

Under 48 & 49 Viet. c. 09, s. 20, referred to in the schedule and not 
expressly repealed, the husband and wife could be called without the 
consent of the person charged, but was not compellable.

The common law only applies as between persons who are actually 
and validly married (c). Thus on an indictment for bigamy the first and

(*) Sect. 1.
(y) Added 8 Edw. VII. c. 45, s. 4 (4) 

(an/e, Vol. i. p. 075).
(z) Substituted by sect. 27 of the Act of 

1908 (atifc. p. 2278), for the Act of 1894.
(a) There have been some niai print 

rulings that the spouse is compellable. 
See Arehb. O. H (23rd ed.) 398. .«'.lit. 
Chamook v. Merchant |I90U|, I Q.B. 474,

does not touch this point, and it would 
seem that the object of including the Act 
of 1885 and the sections of the Act of 1881 
therein mentioned in the schedule was to 
preserve and not to alter the rules which 
they contained as to calling the husband or 
wife without the consent of the accused, 

(r) Sec Taylor, Ev. (10th ed.) s. 1385.
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true wife or husbimd is not admissible to give evidence against the other 
spouse (d).

But the rule does not extend to persons not married, who have lived 
together and cohabited as man and wife (e). Thus where a woman had 
been married to a man whom she had not seen for thirty years, and then 
married again, but afterwards found that the man she had first married 
was alive ; as the second marriage was a mere nullity, she was held 
competent to give evidence of statements made by her second husband 
during the time they cohabited (/). So where the prisoner had married 
his deceased wife’s sister, Erie, J., held that the wife was a competent 
witness against him, as the marriage was void, and that the wife might 
prove her relationship to the former wife on the wire dire (</). So a kept 
mistress, who has passed by the name and appeared in the world as the 
wife of her protector, has been held to be a competent witness for him (h).

In R. v. Perry (»), Gibbs, C.J., when Recorder of Bristol, stated that 
he could see no distinction between admitting a wife for or against her 
husband. ‘ R. v. Perry,’ said Abbott, C.J., in R. v. Sergeant (/) ‘ was 
much talked about at the time, and Gibbs, C.J., expressed his surprise 
that any doubt should have been entertained that a wife was in all cases 
a competent witness for her husband when admissible against him.’

Where one spouse is under trial jointly with another person, the other 
spouse is not, at common law, a competent witness for the Crown or the 
defence of either defendant (k), unless she would be competent to testify 
for or against her spouse if he were being tried alone.

Where an offence can only be committed by several joining in it, 
as conspiracy or riot, the husband or wife of one of those who are jointly 
indicted is at common law incompetent as a witness for or against any 
of the others ; for the acquittal or conviction of such other would directly 
tend to the acquittal or conviction of the wife or husband, as the case 
might be. Thus on a prosecution against several persons for conspiracy 
the wife of one of the defendants was held not to be a competent witness 
for the others, a joint offence being charged, and an acquittal of all the 
other defendants being a ground of discharge for her husband (/). And 
wherever the acquittal of the principal would entitle an accessory to 
be discharged, it may well be doubted whether the wife or husband 
of the accessory would be a competent witness for the principal. On

(d) 1 Hawk. c. 42. h. 8. The Act of 1898 
has not altered thin rule though it has made 
the tirât husband or wife a competent 
witness for the defence. It. ». (Ireen, 
Nov. 18, 1899, Wills, .1., noted 34 l<aw. 
Journ. Newsp. 922, and Archil. Cr. 1*1. (22nd 
ed.), 1199.

(e) I Chill. Kv. 99. Taylor, Ev. (10th 
ed.) s. 1396.

(/) Wells ». Fletcher. 3 C. ft I*. 12: a.c. 
as Wells ». Fisher. I M. à Hob. 99. K. ». 
Peat, 2 Lew. 288. K. ». Ayley. 16 Cox. 
328. As to former doubts on the subject 
see 1 Price 81. 83, Richards, H.

(g) R. ». Young, 5 Cox, 299. See It. r. 
Chadwick. Il Q.B. 173. R. ». Blackburn, 
0 Cox, 333.

(h) Batthewe ». Galindo, 4 Bing. 010.

R. r. Young, 2 Cox, 291, Erie, J.
(i) At Bristol. 1794.
(>) Ry. A M. 364.
(*) R. ». Thompson, L R. I C. C. R. 377 ; 

41 L. J. M. C. M2. The indictment con­
tained counts against the husband and II. 
jointly, and a count against H. separately. 
The Court said the rule applied in K. ». 
Payne (ante, p. 2270) to accused persons, 
applied equally to their spouses. R. ». 
Thompson settled a point previously in 
some doubt. Sec R. ». Sills, I ('. & K. 
494. R. ». Moon*. I Cox, 69. R. ». 
Bartlett, 1 Cox, 105. R. ». Denslow, 2 Ok, M

(/) Ante, Vol. i. p. 201. It. ». Frederick, 
2 Str. 1095. R. ». Smith, 1 Mood. 289. tieo 
K. r. Rudd, 1 Leach, 127.



CHAP. V I 2279Husband and Wife.

an indictment lor conspiracy against II. ain’t others Mrs. B. was 
examined for the prosecution, and it appeared that her husband had 
been bound by recognizances to appear and take his trial for cheat­
ing at play at a previous assize, but that he did not appear, and 
had not returned home since, and the wife being asked whether she 
had not seen her husband in Birmingham a few days before, said : ‘ I 
decline to answer the question, because my husband did not appear to 
his recognizance ’ ; Campbell, C.J., said : ‘ I think on that the question 
ought not to be proposed’(m).

On an indictment against Webb and three others for sheep-stealing 
counsel for the prosecution proposed to call Webb’s wife to prove facts 
against the other prisoners, and argued that it was only in cases where the 
acquittal or conviction of one prisoner had a direct tendency to («use the 
ac or conviction of the other prisoners that the wife of one prisoner 
was incompetent to give evidence for or against the other prisoners ; 
but Holland, B., held that the witness was incompetent (n).

The rule does not apply when the husband or wife of the person tendered 
as a witness has already been acquitted or convicted, or is not included in 
the indictment, or is not being tried on it. Thus, on an indictment 
for sheep-stealing, the wife of a person who had been previously convicted 
of stealing the same sheep, was held a competent witness for the prose­
cution (o). So where one prisoner pleaded guilty, it was held that his 
wife was a competent witness against the other prisoner jointly indicted 
with him, as on the issue to be tried her husband was no longer inte­
rested (/>). In Thurtcll’s case, Mrs. Probert was examined as a witness 
against Thurtell after her husband was acquitted ((/). If Probert had 
not been apprehended, and Thurtell only had been on trial at the time, 
the wife of Probert would have been competent ; because the question 
would have been whether Thurtell was guilty, and not whether Thurtell 
and Probert were guilty (r).

On an indictment at common law against a wife and her paramour 
for stealing the goods of the husband, it was held that the husband was 
a competent witness against the paramour ; for the wife was entitled to 
acquittal, as she could not be guilty of stealing her husband’s goods (s). 
Under the Married Women’s Property Acts, 1882 and 1884 (t), one 
spouse is in certain cases liable for stealing the property of the other, 
and in such cases the aggrieved spouse is a competent witness for the 
prosecution.

The first count of an indictment charged 11. with obtaining money 
by falsely pretending that a document produced to a bank by Eliza, 
the wife of 1). T., had been filled up by his authority ; the second count 
was similar as to another document ; and the third count charged H.

(m) H. r. Hamp, 0 Cox, 167.
(a) R. r. Webb, Hushell and (Toome, 

(Jlonccster Spring As*. | 18301, MSS.C.H.O.; 
and see Daft. c. 104, p. 540, cited 1 Hale, 
MM.

(o) R. p. William*. 8 C. A I». 284.
(/>) R. t>. Thompson, 3 F. & F. 824, 

Keating, J.
(f) R. r. Williams. 8 C. à P. 284, Alder-

(r) Hawk*worth v. Showier, 2 M. &. W. 
45. Alderson, B.

(*) R. v. (1 lassie, 7 Cox, 1 (Ir.), Le- 
froy r. Monahan, CC. .1.1.

P) Vide, ante. p. 2277. The latter Act 
overrides R. r. Brittle!on, 12 Q.B.D. 200 ; 
53 L J. M. C. 83.

79
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and Eliza T. with a conspiracy to cheat the bank ; but she was not 
tried with II. The evidence of I). T. was essential to prove that he had 
given no authority to fill up the documente ; but it was objected, on 
the authority of the preceding case, that he was incompetent to prove his 
wife guilty of a conspiracy, or even to prove the counts for false pre­
tences ; but By les, J., thought his evidence admissible on all the counts. 
The jury found the prisoner guilty on the first count only ; and, on a 
case reserved, it was held that the evidence of the husband was admissible 
in support of the first count. His evidence no doubt tended to shew 
that his wife had acted criminally, but that count contained no charge 
against her (u).

The rule excluding the evidence of husband and wife does not apply 
to evidence given in distinct proceedings which could not be used against 
the incriminated spouse. In R. v. All Sainte, Worcester («), it was held 
that where the evidence of the wife did not directly criminate the husband 
(as in a proceeding relating to other matters, and not to any criminal 
charge against him), and never could be used against him, nor could he 
ever be. affected by the judgment of the Court founded upon such evidence, 
she was a competent witness. Upon the trial of an appeal a pauper 
proved his marriage with E., and M. B. was then called by the other 
side to prove that she had previously been married to the pauper. It 
was held that she was competent for this purpose ; as nothing that was 
said by her in this case, nor any decision founded upon her testimony, 
could afterwards be received in evidence to support an indictment 
against her husband for bigamy (tc).

But where on an indictment for stealing wheat, Eliza Ellis was 
called on the part of the Crown to prove that her husband, who had 
absconded, had been present when the wheat was stolen, and that she 
saw him deliver it to the prisoner ; Taunton, J., doubted whether she 
could be so examined, as her evidence might be used as a ground of con­
victing her husband by causing a charge to be made against him. He 
added : ‘ 1 am against breaking down the rules of law. My opinion is 
to adhere to the rule laid down by Lord Hale (x). In R. v. All Saints, 
Worcester, when the witness was examined, there was nothing in her 
evidence to criminate her husband. Here it is sought to make the 
woman charge her husband, not obliquely, but directly and immediately.’ 
After consulting Littledale, J., he added : * We both agree in opinion that 
the witness is incompetent. We think R. v. All Saints, Worcester, very 
distinguishable. There at the time when the wife was examined there 
was nothing in her evidence to criminate h *r husband. Here the evidence

(a) K. r. Halliday, Ml. 2.V7. The Court 
Heems to have considered the husband com­
petent on all the count h. an Pollock, C.B., 
willed : “ Indeed, in thin indictment hIio 
was not charged at all, although hIio was 
involved in the conspiracy charged in 
fie third count ; but that did not prevent 
the husband's evidence from being admis- 
siblc.' This case was not argued, and no 
cases were cited.

(v) » M. & S. 194. In t his case the Court 
held that the rule had been stated too

widely in R. r. Cliviger, 2 T. R. 299. See 
Taylor. Kv. (lOthed.)s. I3H7.

(i c) R. r. Hath wick, 2 H. & Ad. <ii!9. 
The Court doubted whether the com­
petency of a witness could depend upon 
the marshalling the evidence, or the stage 
of the cause at which the witness was 
called.

(x) ‘I am not aware of the passage 
referred to by the learned judge, but see 2 
Hale, 27». 1 Hale. SOI.’ C. H. (I.
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would directly charge the husband with being a principal ; and although 
there is no prosecution pending, her evidence cannot but facilitate an 
accusation against her husband. Now, the law does not allow the wife 
to give evidence against her husband, and it is quite consistent with 
that principle that this evidence should not be received ’ (y). The 
reasoning upon H. v. All Saints, Worcester, was founded, is equally strong 
to shew that one spouse may be called as a witness to disprove what 
has been stated by the other, and that either the party who has called 
the one or the opposing party may call the other spouse for the purpose 
of contradicting.

Common Law Exceptions. One spouse is a competent witness against 
the other ex necessitate, in a prosecution of the other for offences against 
the person or liberty of the witness (z). In R. v. Wakefield (a), Hullock, 
13., said: ‘ 1 take it, it is quite clear now that a wife is a competent witness 
against her husband in respect of any charge which affects her liberty 
and person.’ And the dying declarations of one spouse are admissible 
against the other on an indictment of the other spouse for homicide (6). 
In R. v. Whitehouse (c), an indictment of a husband for shooting at his 
wife, she was admitted as a witness for the prosecution by Garrow, B., 
after consulting Holroyd, J., upon the ground of the necessity of 
the case ; and Holroyd, J., sent Garrow, 13., the case of R. v. Jagger, 
Yorkshire Assizes, 1797 («*), where the husband had attempted to poison 
his wife with a cake in which arsenic was introduced, and the wife was 
admitted to prove the fact of the cake having been given her by her 
husband ; and ltooke, J., afterwards delivered the opinion of the twelve 
judges that the evidence had been rightly admitted. Holroyd, J., 
however, said he thought the wife could only be admitted to prove facts 
which could not be proved by any other witness (</). So on an indictment 
against a man for beating his wife, she was held competent (e), and one 
spouse may swear the peace against the other (/).

Upon an indictment for forcible abduction and marriage of a woman, 
she may be a witness for the Crown (y), or the prisoner (/<) ; but this 
is rather a case which does not fall within the general rule than an 
exception to it ; and rests on the view that she is not legally his wife, a 
contract obtained by force having no obligation in law (»). If the 
actual marriage is valid (as where the woman after abduction consents 
to the marriage voluntarily, and not induced by any precedent menace), 
or if the marriage has been ratified by subsequent voluntary cohabitation,

(y) R. r. (ilced, (lloucrater Lent Ahh. 
1832. MSS. V. S. (!.

(j) Lord And ley's caw*, 3 St. Tr. 401, 
where the huHhand was indicted for aiding 
and abetting a rape on Ids wife. I Male, 
HOI. 2 Hawk. c. 40, h. 77. Hull. (N. I'.). 
287. R. r. Sergeant, Ry. & M. 354. R. 
v. .Icllyman, 8 ('. A I*. 0(14. I Fast, I*. V. 
455. Taylor, Kv. (10th ed.)a. 1371.

(u) Murray's Report, p. 257.
(/>) R. r. Woodcock, I I «each, 500: I 

Fast, 1*. V. 354. R. v. dolma, I Is-acli, 
504 ».

(r) Stafford Assizes, MSS. Russell, Set jt. 
(cr) See 1 Fast I’.C. 455.

VOL. U.

(</) Cf. R. v. Faeroe, It C. A I’. 007.
(f) R. v. Azire, 1 Str. 033, per Lord 

Raymond. Hull. (N. I’.), 287.
(/) Hull. (N. I*.). 287. I Hawk. e. 28. s. 2. 

Short and Mcllor. Cr. l‘r. (2nd ed.) 377.
(</) tlilh. Kv. 120. I Hale. 301. 302. 

2 Hawk. e. 40. s. 78. Fulwood's case, Cm. 
Car. 488. Brown's ease. 1 V-ntr. 243. 
Swcudscn's case, 14 St. Tr. 505.

(h) R. r. Perry (Bristol, 1704). cited by 
Abbott. C.J., in R. r. Sergeant, Ry. & M.
854. I Hawk. o. 41, a. 13.

<»> Cilb. Kv. 120. I Hale. 302. 000. 
toil. Hull. (N. I1.). 280. Taylor. Kv. 
(10th ed.) s. 1370.
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it lias been said she is not competent for or against the prisoner (j). But 
there are very considerable authorities to the contrary (k). And in one 
case, where the defendants were indicted for a misdemeanor, in conspiring 
to carry away a young lady under the age of sixteen, from the custody 
appointed by her father, and to cause her to marry one of the defendants ; 
and, in another count, for conspiring to take her away by force, being an 
heiress, and to marry her to one of the defendants ; Mullock, B., was of 
opinion that, even assuming the young lady to be at the time of the trial 
the lawful wife of one of the defendants, she was a competent witness 
for the prosecution, although there was no evidence to support that 
part of the indictment which charged force (l).

The affidavit of a wife was allowed to be read on an application to 
the Court of King's Bench for an information against the husband for 
an attempt to take her away by force after articles of separation ; and 
it would be strange to |>ermit her to be a witness to ground a prosecution, 
and not afterwards to be a witness at the trial (m). But on an indictment 
for a conspiracy in procuring a lady, then a ward in Chancery, to marry, 
the wife was held not to be a good witness for one of the co-defendants, 
if her evidence might enure to the acquittal of her husband (n). That 
on an indictment against the wife of W. 8. and others, for a conspiracy 
in procuring W. 8. to marry, Abbot, C.J., refused to admit W. 8. as a 
witness in support of the prosecution (o). There are dicta to the effect 
that one spouse is a competent witness for the Crown in high 
treason {p).

Accomplices. -At common law an accomplice is a competent witness 
both against and for his confederates at every stage of the prosecution, 
unless he is actually under trial jointly with them (q) : but until 1843 
he was incompetent if he had been convicted and attainted (r). The 
term accomplice does not include [>eraons who have acted with the accused

0) 1 Half. 302. Mil. I PhilL Ev. 84 
(Till ed.). S siaik. Ry. .yyi.

(4) 4 III. Com. 20». I Kant, P. 4M.
(/) K. v. Wakefield, Murray’» Rc|s>rt, 

|i. 157 ; 2 l/fw. I. 27». In Perry’» raw. 
[atiif, p. 2278), no force wax used. See per 
Hullnrk, It., in K. r. Wakefield. In I hi» 
raw it wa* contended that the wife'» 
inrom|M‘tenry might lie Hhewn either hy 
examining her on the noire dire, or hy other 
witncuwH, and for the defendant it wax 
proposed to shew her incompctcncy by 
other witnesses. Hullock. It., ruled that 
a» this was a point of practice, and he saw 
some inconvenience in not calling her, 
which would not exist if she were called, 
she should lie called.

(m) I sidy Uiwlcys ease. 2 Str. 1104. 
Hull. (N. P.) 287.

(») It. e. I sicker, 6 fop. 107.
(n) It. r. Sergeant, Hy. A M. 352. Hut 

it is not necessary, it should seem, that 
then* should Is- force employed in onler to 
make the husband or wife competent. In 
It. r. Wakefield. xn/ini. Hullock, It., was 
of that opinion, and he mentioned that he 
bad wen a report of the ca»e of K. v. Perry,

tried before (libbs, C.J., as Recorder of 
Bristol, where the wife was held competent, 
and that no force was used in the abduction 
in t hat case.

(p) 2 Hawk. c. 40, ». 82. Taylor, Ev, 
(10th ed.) ». 1372.

(?) 2 Hawk c. 40, »». 94-100. R. ». 
Dodd. I Leach. 155 ; 2 Hast. P. ('.. 1003. 
R. ». Castell (’areinion, 8 East, 77. Tonge’x 
case. Kel. (,!.) 17, 18: 0 St. Tr. 225. 1 
Hale. 303, 304. R. ». Weetbecr, 1 I-each, 
12: 2 East. P. C*. 590. R. ». Russell, 
Ry. A M. 350. And this was so, though 
he was indicUxI, if not put on hi» trial at 
the same time with the prisoner against 
whom he gave evidence. Bilmore’s case, 
I Hale, 305. R. ». (lark, ibid. note. R. ». 
Tinkler. I East. P. <’., 354, 350. And see 
R. ». Lyons, » C. A P. 555 ; and Sir 
IY,, s Owby’e CM* I Hale. 303. As 
regards the admissibility of the accomplice 
in favour of a confederate, see 2 Hale, 280. 
citing the case of Bil more, tlray, and 
Harbin, 2 Belle, Abr. 085, pi. 3. Bath and 
Montague's case, cited in Luck ». Hay ton, 
Fortesc. 240.

(r) 0 A 7 Viet o. 85, a. I.
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with a view to aid justice by detecting crime (*). Hut it does include 
a person who consents to the commission of an unnatural offence with 
him or her (##). The rule above stated is at first sight an exception to 
that which renders co-defendants incompetent as witnesses for the 
Crown or the defence : but as will be presently stated, it is merely 
a particular application of the rule stated, ante, p. 2269.

The practice of admitting the testimony of accomplices and the 
promise of pardon, express or implied, under which they usually give 
their evidence, were intreduced instead of the ancient system of approve­
ment (t), which Hale (2 l\ C. 226) speaks of as having been already long 
disused.

All the good that could be expected from approvement is now secured 
by one of the following methods : (1) By special proclamation pardon 
is sometimes promised upon certain conditions. Accomplices within 
tliis class have a right to pardon (u). (2) By admitting accomplices to 
give evidence for the Crown, under an implied promise of pardon, on 
condition of their making a full and fair confession of the truth (> ). On a 
strict and ample performance of this condition, to the satisfaction of the 
judge presiding at the trial (although they are not of right entitled to 
pardon), they have an equitable title to a recommendation for the King’s 
mercy (tc). They cannot plead this in bar to an indictment against them, 
nor can they avail themselves of it as a defence on their trial, though 
it may be made the ground of a motion for postponing the trial, in order

(#) R. v. Mullins. 3 Cox, 32». followed in 
R. v. Bicklcy, 73 .1. 1'.. 231» ; 2 Cr. App. R.

(m) R. r. Jellvman. 8 ('. & I*. (MM, and 
R. Talc lllMWj, 2 K.B. «80.

(/) Approvement wan wiien a prisoner, 
arraigned for treason or felony, confessed 
the fact Indore plea pleaded, and apjtealed 
or accused others his accomplices of the 
same crime, in order to obtain his pardon 
(4 Bl. Com. 227). He was also bound to 
discover on oath, not only the iiarticular 
crime charged u|sin him, but all treasons 
and felonies of which he could give any 
information (2 Hale, 227). It was purely 
in the discretion of the Court to |>crmit 
the approvement or not ; if they allowed it, 
the jiarty accused was put on his trial : 
whereon, if he was convicted, the approver 
had his |>ardon ex debt to juMitia (4 Bl. 
('•om. 330) : if he was acquitted, the ap­
prover received judgment of death upon 
his own confession of the indictment (ibid).

(m) R. v. Rudd, I Cowp. 334, 1 Leach, 
116. Uinl Mansfield. The promise of a 
pardon by proclamation in the (Janette 
dot's not give the (tarty a legal right to 
exemption from punishment. R. r. (Jar- 
side. 2 A. & K. 200. He should apply to 
the judge to postpone the execution, in 
order that an application may be made to 
the Secretary of State for a pardon.

(r) R. v. Rudd, un pro. The promise 
of freedom did not at common law render 
the accomplice incompetent as a witness. 
1 Hale, 304 ; 2 Hale, 280. Tong» » case.

Kel. (J.). 17: 0St, Tr. 226. R. v. Layer, 
10 St. Tr. 113. 2 Hawk. e. 40, s. 136.

(ic) Ibid. The equitable claim to pardon 
does not protect an accomplice from prose­
cutions for other offences, in which he was 
not concerned with the prisoner, but it is 
entirely in the discretion of the judge 
whether ho will recommend the prisoner 
to mercy. R. r. Lee, R. & R. 301. R. v. 
Rrunton, ibid,464.and MS. Burn's,lust.(ed. 
('hetwynd). tit. ‘Approver.’ With respect 
to such offences, therefore, he is not bound 
to answer on his cross-examination. West's 
cos-, MS. I I’hill. Kv. 28. When- an accom­
plice made a disclosure of pro|>erty, which 
was the subject-mat ter of a different robbery 
by the same jiarties, under the impression 
that by the information he had previously 
given as to the rohliery of other property 
he hail delivered himself from the conse­
quences of having the priqierty he so dis­
closed in his possession ; Coleridge, ,1., 
r<‘commended the counsel for the prosecu­
tion not to proceed against the accomplice 
for feloniously receiving such property. 
R. v. (iarsidc, 2 l*ew. 38. In England 
principals have frequently lieen allowed 
to become witnesses against aecvwsories. 
See R. v. Wild, I Leach, 17, note (/<). And 
cases frequently occur where the accessory 
is far the more guilty |tarty ; as where 
young |ter»ons have In-cii induced to 
commit crimes by the procurement of old 
offenders : and in such cases the young 
persons are not unfrequently admitted as 
witnesses for the Crown.

4 l 2
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to give the prisoner time for an application in another quarter (r). And 
if an accomplice, after being received as a witness against his companions, 
breaks the condition on which he is admitted, and refuses to give full 
and fair information, he will be sent to trial to anwer for his share of guilt 
in the transaction (//).

The evidence of the accomplice may not be received while he is under 
trial jointly with the other parties to the crime. In such case the rule as 
to the evidence of persons accused jointly (?) ' m. It is not a matter
of course to admit an offender as witness on the trial of his associates, not 
even after he has been so allowed by the committing magistrate.

In order to use the evidence of the accomplice the practice is (where 
the accomplice is in custody) for counsel for the prosecution to move 
that the accomplice be allowed to go before the grand jury, pledging his 
own opinion, after a perusal of the facts of the case, that his testimony is 
essential (n). This application is usually made before the bill is token 
before the grand jury, and if the application is granted, the accomplice 
is not included in the indictment (ft). And it is in the discretion of the 
court, under all the circumstances of the case, whether the application 
be granted or refused (r).

(z) I PhtiL Kv. 28.
(y) Ibid. R. v. Moore, 2 Lew. 37. In

one iiiHtance a prisoner, who had made a 
confession after a representation made to 
him by a constable in gaol, that hit* accom­
plices had been taken into custody, which 
was not the fact, and who, after having 
been admitted as a witness against his 
associates, on a charge of maliciously 
killing sheep, upon the trial denied all 
knowledge of the subject, was afterwards 
tried and convicted upon his confession. 
R. r. Burley, ( iarrow, B., Isncester Lent 
Assizes, Isis. And the conviction was 
afterwards approved of by all the judges. 
MS. 2 Stark. Kv. 13. So where an accom­
plice when sworn pretended that he knew 
nothing of the stealing of a sheep, Coleridge, 
J., committed him for trial at the next 
assizes, when he was convicted and trans- 
ported, upon proof of his statement made 
to a policeman before he was called as a 
witness. R. »•. Smith, Gloucester Spr. 
and Sum. Ass. 1841. So where an accom­
plice, who was called as a witness against 
several prisoners, gave evidence which 
shewed that all. except one, who was 
apparently the leader of the gang, were 
present at a robbery, but refused to give 
any evidence as to that one being present, 
and the jury found all the prisoners guilty ; 
I’arke, It., thinking that the accomplice 
had refused to state that the particular 
prisoner was present in order to screen 
him, ordered the accomplice to be kept in 
custody till the next assizes, and then 
tried for the robbery. R. r. Stokes, Stafford 
.Spr. Ass. 1837. And where an accomplice, 
who had nuide a full disclosure of the facts 
attending the commission of u burglary 
when before the committing magistrate,

refused before the grand jury to give any 
evidence at all ; Wight man, J., ordered 
his name to lx» insert «si in the bill of indict­
ment, and he was convicted on his own 
confession. R. v. Holt ham and live 
others, Stafford Spr. Ass. 1843.

i i i»./-. |>. SMB.
(«) 2 Stark. Kv. 2. But even if the 

accomplice is taken before the grand jury, 
by means of a surreptitious and illegal order, 
the indictment so found is good. R. v. 
Dodd, 1 Ivcacli, 135. It is not usual to 
admit more than one accomplice. Barns­
ley Rioters’ case, 1 Jx*w. 6, I’arke, J. 
But under peculiar circumstances three' 
have been admittcil. R. t>. S«'ott, 2 I<ew. 
3<l, Denman, C.J. In this case the ac­
complices spoke to different facts, and no 
one could prove the whole. See R. v. 
Xoakre, 5 C- & I’. 328.

(fc) 1 I’hill. Kv. 211. Taylor. Ev. (10th 
ed.), s. 907 et *eq.

(r) I I’hill. Kv. 29. Taylor, Kv. (10th 
<•(!.), s. 907 et aeq. The Court usually con­
siders not only whether the prisoners can 
be convicted without the evidence of the 
accomplice, but also whether they can bo 
eonvieterl with his evidence. If, therefore, 
there lie sufficient evidence to convict 
without his testimony, the Court will 
refuse to allow him to be admitted as a 
witness. So if there be no reasonable 
probability of a conviction even with his 
evidence, the Court will refuse to admit 
him as a witness. Thus where several 
prisoners were committed as prineijials, 
and several as receivers, but no corrobora­
tion could Ik* given as to the receivers, 
against whom the evidence of the aeeont- 
pliee was re«|iiire«l ; Gurney, B., refused 
to permit one of the princi|tals to become a

4
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Aftor the indictment has been found and the accomplice liaa pleaded 
guilty he may l>e called for the prosecution. In R. c. Sparks (rf), where one 
prisoner pleaded guilty, and an application was made to admit him as a 
witness against the other : Hill, J., directed the witnesses, who were 
relied upon to corroborate him, to be called first, and, if their evidence was 
sufficiently strong, then the accomplice might be examined as a witness.

It is a common practice after the indictment has been founded and 
the accused arraigned to offer no evidence against the accomplice, and on 
his acquittal to call him for the Crown (e).

Upon an indictment for rape, as soon as the jury were sworn, it was 
proposed, on the part of the prosecution, that one of the prisoners should 
be acquitted before the case was gone into, as he was intended to be 
called as a witness against the other prisoners, and upon this being 
objected to, on behalf of the other prisoners ; Williams, J. (having con­
ferred with Alderson, B.,) said : 4 I had little doubt as to the course I 
ought to take, and my learned Brother entirely agrees with me that this 
is a matter very much of ordinary occurrence. In cases of this kind the 
Court, if it sees no cause to the contrary, is in the. habit of relying on the 
discretion of the counsel who conduct the prosecution. I shall, therefore, 
in this case, entrust it to the discretion of the counsel whether he will 
have the prisoner acquitted before the case is gone into or not. I think 
it almost of course ’ (/).

Occasionally a nolle proset/iti is entered against the accomplice 
during the trial and before verdict (f/). If this is done the accomplice 
becomes a competent witness for the Crown.

On an indictment for murder against two persons, it was held that 
one of them, without being convicted or acquitted, might he called as a 
witness against the other, who alone was put on her trial. But Cock burn, 
C.J., said : * 1 felt the force of what was said about the fellow prisoner 
coming forward to give evidence without having been first acquitted, or 
convicted and sentence passed. I think that was much to be lamented. 
In all such cases, where two persons are joined in the same indictment, 
and it is thought desirable to separate them in their trials in order that the 
evidence of the one may be taken against the other, in order to insure

witness. R. v. Mellor, Stafford Sum. Ass. 
1833. Ho in R. 9. Saunders, Worcester S|»r. 
As.Miz.i-H, 1842. on a motion to admit an 
accomplice, I'at tenon. ,F„ Haiti : ‘ I doubt 
whether I idiall allow him to lw a witness ; 
if you want him for the purpose of identifi­
cation. anil then> in no corroboration, that 
will not do.' And in R. r. Salt and otliera, 
Stafford Spr. Am. 1843, when* t here was 
no corroboration of an accomplice, Wight- 
man. J., refuaed to allow him to become 
a witness.

(d) 1 F. & K. 388.
(<-) In R. v. Rowland. Ry. & M. 401. 

I'pon an indictment for conspiracy the 
Court allowed an acquittal to be taken 
against some of the defendant)* in order t hat 
they might lie railed as witnesses for the 
prosecution. So formerly if an accomplice 
jointly indicted with other* pleaded guilty.

and wax fined by the Court, and |wid the 
fine (in a ease where such fine might lie 
ini|MiHed by way of punishment, and 
where the suffering the punishment 
restored the coni|H‘tcncy), lie might lie 
callisl as a witness by the other prisoners. 
R. r. Fletcher, I Sir. 033. See also R. r. 
Sherman. Cas. ( K. It.) temp. Hardwicke,

(/) R. v. Owen. 9 C. & P. 83. At the 
conclusion of the opening, the prisoner 
was asked whether he would give evidence, 
and refused, and the case proceeded against 
all the prisoners. See 2 Hawk e. 40. *. 9fi.

(«y) R. r. Feargus O’Connor, 4 St. Tr. 
(N. S. ). H3.ri. 1020, an indict ment for seditious 
conspiracy. Rolfe, It.,said: 'Anolltprosequi 
is as good to the jmrty as an acquittal.' Sed 
qturre, and sec Archil. Cr. 1*1. (23rd cd.), 139.
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the greatest possible amount of truthfulness on the part, of the person 
who is giving evidence under such remarkable circumstances, I think 
it would be far better that a verdict of not guilty should be taken first, 
or if the plea of not guilty be withdrawn, and a plea of guilty received, 
that sentence should be passed, in order that the mind of the witness 
may be free from all corrupt influences which the fear of impending 
punishment and the desire to obtain immunity at the expense of the 
prisoner might be otherwise liable to produce* (h). And where R., R„ 
and F. were jointly indicted for blasphemous libel, and B. applied for 
and obtained a separate trial, it was held that he could call U. and F. 
as witnesses on his behalf, although they ought not to be called as witnesses 
for the prosecution without taking a verdict of acquittal against them (?•).

It being established that an accomplice is a competent witness, the 
consequence is inevitable, that if credit be given to his evidence, it does not, 
as a matter of law, require confirmation from another witness (/). And 
therefore, in strictness, if the jury believe the evidence of an accomplice, 
they may legally convict a prisoner upon it, though it stands totally 
uncorroborated (A) in anv material particular, whatever be the nature of 
the crime charged (/). It is for the jury to consider where there is any­
thing in the witness’ conduct to warrant their disbelieving him’ (m). 
But w ith regard to the necessity for corroboration as a matter of caution 
to and by the jury, much must depend on the nature and gravity of the 
crime charged (n). It has long been adopted as a general rule of 
practice that the testimony of an accomplice ought to receive confirma­
tion, and that, unless it be corroborated in some material part by 
unimpeachable evidence, the presiding judge ought to advise the jury to 
acquit the prisoner (o). This practice of requiring some confirmation of 
an accomplice’s evidence in strictness rests only upon the discretion of 
the judge (p). And this, indeed, appears to be the only mode in which it 
can be made reconcilable with the. doctrine already stated, that a legal 
conviction may take place iq>on the unsupported evidence of an 
accomplice. But the practice in question has obtained so much sanction 
from legal authority, that it ‘ deserves all the reverence of law ’ (</), 
and a deviation from it in any particular case would be justly con­
sidered of questionable propriety (r). A conviction of an unnatural 
offence was quashed on appeal on the ground that it was based on the

(A) Winner t>. R., L R. I y.lt. 289.
(») R. v. Brad laugh, IS Cox, 217. Cole-

()) R. f. Jones, 2 Camp. 133, Ellen- 
borough, C.J., R. r. Hasting». 7 ('. A I*. IS2. 
Denman, C.J., Parke, J., and AlderHon, B. 
Ih Meunier [ISM], 8 Q.B. 116, and see 
Ht Crick | lfNi7|. 7 N. S. W. Stale Rip. 
671$. 6»3. R. v. Tate | IIKI8|, 2 K.B. Still. 
SSI.

(A) Hr Meunier, uhi nup. R. v. Atwood, 
1 Leach, 4114, ahto cited by dio»e, J„ in 
Jordanie t>. l-axhbrookc. 7 T. R. IK)». R. 
r. Durham, I l-oiu li. 478. R. r. Andrew», 
1 Cox. 183. R. v. Avery. 1 Cox. 200. R. 
t\ Stubb». Dear». 666, pout, p. 2290. R. r. 
Bove». I B. A S. 311.

(/) R. r. Ferler. Kl',* I». |(MI. R. r.

BoyeH, I B. A S. 311. Cimtra, per lübb», 
All. (len.. arguendo in R. v. Jonc», 31 Ht. 
Tr. 316. It. p. Tate | I1NI8|. 2 K.B. «80.

(m) R. v. Jarvi*, 2 M. A Rob. 40, 
(iurney. It.

(n) R. i*. Jarvi», uhi uup.
(a) R. r. Smith, I Leuch. 47», note (fl). 

See R. v. Ferler, 8 C. A P. 100, Ahingcr, 
C.B. R. v. Dunne, fi ('ox, 607 (It.). Hr 
parle Meunier, uhi uup. R. t\ Barrett 
11»08|. I Cr. App. It. 04. Taylor. Kv <I4HIt 
it!.)». 1N17.

(p) R. v. Jones, 2 Camp. 132, Ellen- 
borough, Ü.J. R. r. Durham, uupra.

iq) R. v. Parler, 8 C. A 1*. 100, Abingcr, 
C It..

(r) Taylor, Kv. (10th ed.) ». 007. I Phill. 
Kv. 32. '
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uncorroborated evidence of an accomplice, and the judge at the trial 
omitted to caution the jury against acting upon such evidence (#) ; 
and the Court of Criminal Appeal has verbally established the rule as 
one of law (*#).

The confirmation need not extend to every part of the accomplice’s 
evidence, for there would be no occasion to use him at all as a witness, 
if his narrative could be completely proved by other evidence, free 
from suspicion. But the question Is, whether he is to be believed upon 
points which the confirmation does not reach. And if the jury find some 
part of his evidence satisfactorily corroborated, this is a good ground 
for them to believe him in other parts as to which there is no confirma­
tion (<). 80 far all the authorities agree ; the only point on which any 
difference of opinion has been supposed to exist, relates to the 
particular part or parts of the accomplice’s testimony which ought to 
be confirmed («).

It is not sufficient to corroborate an accomplice as to the facts of the 
case generally. He should be corroborated as to some material fact or 
facts which go to prove that the prisoner was connected with the crime 
charged. And where several prisoners are jointly indicted, and the 
accomplice is corroborated as to some of them, although the jury may 
give credit to him as to those to whom the corroboration applies, they 
should be directed to pay no attention to the evidence of the accomplice 
as to those against whom there is no corroboration (r).

Upon an indictment for breaking into a warehouse and stealing a 
quantity of cheese, an accomplice proved that the thieves took a ladder 
from certain premises, and it was proved by a witness that the ladder 
was so taken away. It was then proposed to call other witnesses to 
confirm the accomplice as to the mode in which the felony was committed. 
Williams, J., said, ‘ You must shew something that goes to bring home 
the matter to the prisoners. Proving by other witnesses that the robbery 
was committed in the way described by the accomplice is not such 
confirmation as will entitle his evidence to credit, so as to affect other 
persons. Indeed, 1 think it is really no confirmation at all, as every­
one will give credit to a man who avows himself a principal felon, for, 
at least, knowing how the felony was committed. It has been always 
my opinion that confirmation of this kind is of no use whatever’ (w). 
Where the prisoner was indicted for stealing a lamb, and an accomplice 
proved that he assisted the prisoner in stealing the lamb, but the only 
evidence to confirm his statement was that of a witness, who found the 
skin of the lamb in the field where the lamb had been kept ; it was held 
that the confirmation was insufficient ; and upon its being submitted 
that there was evidence to go to the jury, and It. r. Hastings (x) being 
cited as shewing that the confirmation of the accomplice need not be

(«) R. r. Tale | IW)8|. 2 K.B. «180. The 
Court adopted I lu- rule laid down in 
Taylor, Kv. (IOth ed.) a. 987.

(«*) Ibid.
(/) Ibid. h. 1N19. R. v. Bui ret t, 1 Cr. A|>]>. 

R. «V4.
(u) Id. ibid.
(*») For earlier rases to the contrary, aeo

R. r. Dftwbcr, 3 Stark. (N. P.) 34. 2 Camp- 
188. In R. * Birkett, R. & R. 261-
R. r. Swallow, report of the trials at 
York in 1814. cited. I Vhill. Kv. 37 (8th 
ed.). R. r. Hastings, 7 (’. & 1*. 152.

(*•) R. r. Webb. «IC A P. 586. 
lx) 7 C. A P. 151
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as to the party accused ; Gurney, B., said : ‘ Although in some instances 
it has been so held, you will find that in the majority of recent cases 
it is laid down that the confirmation should be as to some matter which 
goes to connect the prisoner with the charge. 1 think that it would 
be highly dangerous to convict any person of such a crime on the evidence 
of an accomplice, unconfirmed with respect to the party accused ’ (»/).

The corroboration must not only connect the prisoner and the 
accomplice together, but must be such as to shew that the prisoner 
was engaged in the transaction which forms the subject-matter of the 
charge under investigation (z).

The judge should direct the jury to acquit, if the accomplices 
evidence is not corroborated in some material particular, t.e. in some 
material particular which involves the guilt of the accused (a).

Upon an indictment for receiving a sheep knowing it to have been 
stolen, an accomplice proved that a brother of the prisoner and himself 
had stolen two sheep, one large, the other small, and that the brother 
gave one of them to the prisoner, who carried it into the house in which 
the prisoner and his father lived, and the accomplice stated where the 
skins were hid ; on the houses of the prisoner’s father and the accomplice 
being searched, a quantity of mutton was found in each, which had 
formed parts of two sheep corresponding in size with those stolen ; 
and the skins were found in the place named by the accomplice. 
Patteson, J., said : * If the confirmation had merely gone to the extent of 
confirming the accomplice as to matters connected with himself only, it 
would not have been sufficient. For example, the finding the skins at 
the place at which the accomplice said they were would have been no 
confirmation of the evidence against the prisoner, because the accomplice 
might have put the skins there himself. But here we have a great deal 
more ; we have a quantity of mutton found in the house in which the 
prisoner resides, and that I think is such a confirmation of the accom­
plice’s evidence as 1 must leave to the jury ’ (6).

(y) R. r. Dyke, 8 0.4 I*. 161.
(z) R. v. Parler, 8 ('. & 1*. IOU, and MSS. 

0. s. (i. Abtoger, C.B., Mid: * In my 
opinion, corroboration ought to conflict in 
Home circumstance that affecta the identity 
of the party accused. A man who has 
been guilty of a crime himself will always 
be able to relate the facts of the ease, and if 
the confirmation he only of the truth of 
that history, wit bout identifying the persons, 
that is really no corroboration at all. If a 
man were to break open a house, and put 
a knife to your throat, and steal your 
property, it would be no corroboration 
that he had stated all the facts correctly ; 
that he had described how the person did 
put the knife to the throat, and did steal 
the property ; it would not at all tend to 
shew that the party accused participated in 
it.’ See R. r. Addis, U 0. & P. 388. R. v. 
Kelsey, 2 Is*w. 45, Patteson, J. Taylor, 
Kv. (10th wL) B.

(fl) R. r. Everest, 73 J.P. 160. R. r. 
Warren, ibid. 359. See R. r. Beauchamp, 
ibid. 223. In R. r. Wilke*, 7C.4 P. 272,

Alderson, B., said to the jury : ‘ The con­
firmation of the accomplice as to the 
commission of the felony is really no 
confirmation at all, because it would be a 
confirmation as much as if the accusation 
were against you and me as it would be as 
to those prisoners who are now u|M*n their 
trial. The confirmation, which I always 
advise juries to require, is a confirmation 
of some fact which goes to fix the guilt 
upon the particular person charged. You 
may legally convict on the evidence of an 
accomplice only, if you can safely rely upon 
his testimony ; hut 1 advise juries never 
to act on the evidence of an accomplice 
unless he is confirmed as to the particular 
prisoner who is charged with the offence.’

(*) K. r. Hi.Lit. 8 c. A p. TO. The 
prisoner was acquitted. Assuming that 
the confirmation in this case shewed the 
prisoner to have been connected with the 
transaction, the fact of his being the 
receiver and not the principal seems to 
have been wholly uncorroborated. C. H. (•.
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When* tin* principal wit new against two prisoners was an accomplice 
who wan supported by other evidence in his statement against one of 
the prisoners, but not against the other ; Alderson, B., told the jury 
that ‘ where there is one witnew of bad character giving evidence against 
both prisoners, a confirmation of his testimony with regard to one is no 
confirmation of his testimony as to the other. If, therefore, you find 
there is a corroboration applicable to one prisoner, take it as against him ; 
but unless it exists with regard to both, it seems to me that it would 
be unjust to give it a general effect ' (c).

Stubbs. Wardle, and Wraith man were indicted for larceny of copper, 
and three accomplices were examined, but their evidence was not 
corroborated as to Stubbs, but only as to the other prisoners. It was 
argued on behalf of Stubbs that the jury ought to be directed that the 
evidence of the accomplices ought to have been corroborated as to 
Stubbs ; but the chairman directed the jury that it was not necessary 
that the accomplices should be corroborated as to each individual 
prisoner ; that their being corroborated as to material facts tending 
to shew that the other prisoners were connected with the larceny was 
sufficient as to the whole case, but that the jury should look with more 
suspicion at the evidence in Stubbs’ case, where there was no corrobora­
tion, but that it was a question for the jury. Upon a case reserved upon 
the question whether this direction was right, Jervis, C.J., said : ‘ We 
cannot interfere in this case, although we may regret the result that has 
been arrived at. It is not a rule of law that an accomplice must be 
confirmed in order to render a conviction valid, and it is the duty of 
the judge to tell the jury that they may, if they please, act on the uncon­
firmed testimony of an accomplice It is a rule of practice, and that only, 
and it is usual in practice for the judge to advise the jury not to convict 
on the testimony of an accomplice alone, and juries generally attend 
to the direction of the judge, and require confirmation. There is a 
further point in this case. Where an accomplice speaks as to the guilt of 
three prisoners, and is confirmed as to two of them only, the jury may no 
doubt, if they please, act on the evidence of the accomplice alone as to 
the third prisoner ; but it is proper for the judge in such case to advise 
the jury that it is safer to require confirmation as to the third prisoner, 
and not to act on the accomplice’s evidence alone ; for nothing is so 
easy as for the accomplice, speaking truly as to all the other facts of the 
case, to put the third man in his own place ; but a jury may, if they 
choose, act on the unconfirmed testimony of an accomplice : in this 
case they have acted on the evidence before them, and we cannot inter­
fere.’ Parke, B., said : ‘ During the time 1 have been on the bench, 
now more than a quarter of a century, I have uniformly laid down the 
rule of practice as it has l>een stated by the Ijord Chief Justice. I have 
told the jury that it was competent for them to find a prisoner guilty 
upon the unsupported testimony of an accomplice, but that great caution 
should be exercised, and 1 have advised them, and juries have acted on 
that advice, not to find a prisoner guilty on such testimony unless it 
was confirmed. There has lieen a difference of opinion as to what

(r) R. r. .fenkina, 1 Cox, 177.
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corroboration is requisite, but my practice has always been to direct the 
jury not to convict unless the evidence of the accomplice be confirmed, 
not only as to the circumstances of the crime, but also as to the identity 
of the prisoner. An accomplice necessarily knows all the facts of the 
case, and his story, when the question of identity is raised, does not 
receive any support from its consistency with these facts. The chairman 
in this case has departed from the usual practice, but the jury having 
acted upon the evidence, the Secretary of State can only interfere.’ 
Cress well, J., ‘ I agree in the view of the question taken by my Brother 
Parke, and have always acted upon it. You may take it for granted 
that the accomplice was present when the offence was committed, and 
there may therefore be no difficulty in corroborating him as to the facts, 
but that has no tendency to shew that any particular person who may be 
accused was there’(d).

In R. v. Boyes (e), where on an information for bribery which contained 
eight counts, each charging a distinct act of bribing different voters, it 
appeared that the witnesses went successively into a house, and into 
a back room, in which the defendant was seated, and after an interview 
with the defendant each of them passed into another room in which 
another person was seated, from whom each received the several sums 
mentioned in the several counts of the information, and then passed 
into the street and to the hustings and voted ; it was objected that there 
was no corroborative evidence of each of the witnesses, and that the 
jury ought to be directed not to act upon the evidence of each of the 
witnesses, but to acquit the defendant. Martin, B., however, left the 
case to the jury as follows : * Assume, for the purposes of the present 
discussion, that this man was speaking the truth. Is there any law 
which prohibits a jury from believing a man who (it must be assumed 
for the sake of argument) spoke the truth, simply because he is not 
corroborated ? I know of none. 1 know of no rule of law myself, but 
there is a rule of practice which has become so hallowed as to be deserving 
of respect ; I believe these are the very words of Lord Abinger—it 
deserves to have all the reverence of the law (/). This case is distin­
guishable from R. v. Stubbs, for they were there accessories properly 
so called, and all the persons were concerned in the same offence in 
which they came to give evidence ; in this particular case it is not so, 
because all of these cases are separately gone into, and it is not one and 
the same offence ; and if you think that all these witnesses have spoken 
the truth, then it is clear that each case is separate ; each person giving 
money is a distinct offence. I own 1 think also that this is a very impor­
tant point, and that it may be very doubtful whether or not the evidence 
in this case will be found to be of that corroborative character which 
the law requires ’ (#/). The jury found a verdict of guilty on one count 
only ; and on a motion for a new trial, the Court held that the direction 
to the jury was right, even supposing the witnesses could be considered

(d) R. v. Ntublm, I leant. 555.
(e) 1 B. ft 8. 311: 30 L J. M. ('. 801.
( / ) See R. v. Farler, ante. p. 2288.
iff) This Humming up ia taken from the

re|H>rt in 5 L. T. (N. S.) 147, where it it* 
much better given than in the report in 
1 B. ft 8. 311.
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as accomplices of the defendant, * The law on this subject was correctly 
laid down in R. v. Stubbs. It is not a rule of law that an accomplice 
must be corroborated in order to render a conviction valid, but it is a 
rule of general and usual practice to advise juries not to convict on the 
evidence of an accomplice alone. The application of that rule, however, 
is matter for the discretion of the judge by whom the case is tried. 
Moreover, in this case, the Court thought there was corroborative 
evidence. It is not necessary that there should be corroborative 
evidence as to the very fact ; it is enough if there be such as to con­
firm the jury in the belief that the accomplice is speaking the truth ’ (h).

Where a principal and receiver are jointly indicted, and an accomplice 
is corroborated as against the principal, but not as against the receiver, 
this is not sufficient to support the case against the receiver (i).

Where it was strongly contended that two accomplices had not been 
corroborated ; Maille, J., said : ‘ Confirmation does not mean that there 
should be independent evidence of that which the accomplice relates, or 
his testimony would be unnecessary. If, for instance, a burglary had 
been committed, and an accomplice gave evidence that a person charged 
was present when it was effected ; if that person had been seen hovering 
about the premises some time before, or was seen in possession of some 
of the stolen property shortly after, that might be reasonable confirmation 
of the statement that the prisoner helped to commit the crime ’ (/).

I’pon an indictment for stealing a sheet it appeared that the sheet 
was found in the house of the accomplice, who gave evidence to prove 
that the prisoners stole the sheet, and the wife of the accomplice was 
the only person to confirm the accomplice’s statement ; Park, J., said : 
‘ Confirmation by the wife is, in a case like this, really no confirmation at 
all. The wife and the accomplice must be taken as one for this purpose. 
The prisoners must be acquitted ’ (k).

One prisoner was indicted for stealing, and two other prisoners 
for receiving, several pairs of shoes, knowing them to have been stolen. 
The only witness to prove the theft was an accomplice, who also proved 
the case against the receivers. As to the latter, she was confirmed, but 
there was no confirmation whatever as to her testimony against the 
principal. It was objected that even as to the receivers the confirma­
tion was not sufficient in itself ; but if it was, it would still be necessary to

(h) * Ah to the distinction taken between 
R. v. Stubbs and this ease, it seemH to make 
no difference. If a man is charged with 
several offences in the same indictment, 
the evidence to prove each ought to be 
the same as if each were the subject of a 
separate indictment. In this ease each 
act of bribery apiwars to have been proved 
by the party bribed alone ; there, there­
fore. was no corroboration at all as to any 
one act of bribery. Suppose a servant 
were indicted for three larcenies from his 
master within six months, and three 
receivers gave evidence against him, but 
they were the only witnesses, it seems 
clear the case ought wholly to fail for want 
of any corroboration. See R. v. Pratt, 4
F. a f. 3ir>: c. h. u.

(.) R. r. M.H.res, 7 C. A P. 270.
(;) R. r. Mullins, 3 Cox, 62», Wight man, 

.1., was present. Vf. R. v. Barrett, 1 Or. 
App. R. 04.

(*) R. v. Neal, 7 V. A P. 108. In 1 Phill. 
Ev. 33, it is observed that in this case ‘ the 
circumstances of the case might have been 
such as to warrant this decision. But it 
may often happen that the evidence of the 
wife is so free from all suspicion, so inde- 
pendent of the evidence of the husband, 
so manifestly unconcerted and uncontrived, 
and so undesignedly corroborative of his 
evidence, that it might be proper not to 
consider the accomplice and his wife as 
one, but to act upon her evidence as suf- 
licient continuation.'
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confirm the witness as against the principal ; for if the case failed against 
her, the receivers would he entitled to an acquittal. Littledale, J., said : 
* The, confirmation as to the receivers is slight ; but as there is no con­
firmation against the principal felon, 1 think the case fails altogether ; 
there ought to be confirmation on that point before the jury can be 
asked to believe the witness’s testimony ’ (/).

So where on an indictment against a prisoner for receiving stolen 
oats, a quantity of oats were found on the prisoner’s premises, which 
the prosecutor believed to be his, but could not positively identify 
them, as they were mixed with peas, and the only other evidence was that 
of the thief, who had pleaded guilty ; Pollock, C.B., advised the jury 
to acquit the prisoner, it being perilous to convict a person as receiver 
on the sole evidence of the thief. To do so would put it in the power of a 
thief, from malice or revenge, to lay a crime on any one against whom 
he had a grudge ; and there was no adequate confirmation of the thief’s 
evidence (m).

. Although all persons who ore present aiding and assisting at a prize 
fight are in point of law principals in the second degree in manslaughter 
if death ensues, yet they have been held not to be such accomplices as to 
require any evidence to confirm their testimony (n).

The practice of requiring confirmation where the case for the prosecu­
tion is supported by one accomplice, applies equally when two or more 
accomplices are brought forward against a prisoner (o).

Upon an indictment against two prisoners for maliciously shooting, 
and against a third as an accessory after the fact, a person proved that 
he had been employed by the accessory to remove the principals out of 
the way, and for this he had received money, and had hidden the principals 
in an outhouse, and there was no corroboration by any other witness as to 
these facts, and Gurney, B., left it to the jury to say whether there was 
anything in the witness’s conduct to discredit him (ft).

A person summarily convicted under section 1 of the Night Poaching 
Act, 1828 (9 Geo. IV. c. 69), has been considered as an accomplice 
requiring corroboration if called as a witness against his companions 
upon an indictment, under section 9 of the Act, founded upon the same 
transaction (</).

On an indictment against ( 'hartists under the Treason Felony Act,

(/) R. r. Well*, M. A M. 320. It is not 
stated what the form of the indictment wan, 
but it is conceived it must have alleged 
the receipt to be of the shoes ‘ so stolen as 
afon*said,’ so that an acquittal of the 
principal necessarily caused an acquittal 
of the receivers. See R. v. Woolford, 
1 M. A Rob. 384. If there had been 
counts charging the receivers with a sub­
stantive felony, there seems no reason why 
the receivers might not have been con­
victed, though the principal was acquitted. 
Hoe ante, p. 1481, and R. v. Field, post, 
p. 2293. C. S. (J.

(m) R. v. Robinson, 4 F. A F. 43. R. v. 
Pratt, 4 F. A F. 315. In R. r. Durham. 
1 Leach, 478, the Court said that a

receiver was an accessory after the fact 
rather than an accomplice at the fact. 
But that case followed R. v. Atwood, ante, 
p. 2288, in holding that the circumstance 
of being an accomplice goes to credit only 
and does not render corroboration necessary

(n) R. v. Hargrave, 5 C. A P. 170, 
Pat tenon, J. R. v. Young. 10 Cox, 371, a 
case of a sparring match, which Bramwell, 
B., thought was not illegal.

(o) R. v. Stubbs, Dears. 555. ante, p. 2290. 
R. v. Noakes. 5 C. A P. 320, Littledale, J., 
Holland, B., and Alderson, J.

(/») R. v. Jarvis, 2 M. A Rob. 40.
{q) R. v. Farler, 8 C. A P. 100, ante, p. 

2288.
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1848 (11 Â, 12 Viet. c. 12), two witnesses admitted that they joined the 
conspirators simply for the purpose of betraying them, and each did 
so without the knowledge of the other, but both had been as active 
as any of the conspirators, endeavouring to persuade strangers to join 
them, and urging those who were members to deeds of violence. It 
was held that there was no rule of law which declared that their evidence 
required confirmation, nor any rule of practice which said that juries 
ought not to believe them. A spy may be an honest man ; he may 
think that the course he pursues is absolutely essential for the protection 
of his own interests and those of society ; and, if he does so, if he believes 
that there is no other method of counteracting the dangerous designs of 
wicked men, there is no impropriety in his taking upon himself the char­
acter of informer. The Government are justified in employing spies, and a 
person so employed does not deserve to be blamed if he instigates offences 
no further than by pretending to concur with the perpetrators. Under 
such circumstances they are entirely distinguished in fact and in principle 
from accomplices (r).

Whether the evidence brought forward to confirm the accomplice 
is a satisfactory and sufficient corroboration is a question for the jury («).

An accomplice is a competent witness for as well as against his associ­
ates, even when they are severally indicted for the same offence, whether 
he is convicted or not (t). Where there is not any or very slight evidence 
against one of several persons indicted and tried together, the Court 
sometimes directs the jury to give their verdict as to him, and upon their 
acquittal of him admits his testimony for the others (u). Where one of 
two defendants on an indictment for an assault submitted and was 
fined, and paid the fine, Pratt, C.J., allowed him to be a witness for the 
other, considering the trial at an end with respect to him (v). Where one 
of two prisoners charged with housebreaking pleaded guilty. Coltman, J., 
held that this prisoner might be called as a witness by the other prisoner 
to prove that he was not present at the committing of the offence (w). 
And Erie, J., allowed a prisoner who pleaded guilty to an indictment 
for uttering a forged note, and against whom a previous conviction was 
proved, to be called as a witness for another prisoner ; but he was pre­
viously sentenced, which Erie, J., considered to be the proper course (*).

Sect. IV.—How many Witnesses are Necessary.

As a general rule the testimony of a single witness is sufficient in law 
for conviction of any criminal offence (y), even though that single witness 
may have been the accomplice in guilt of the accused (z).

(r) R. v. Mullins, 3 Cox, 520, Maulu 
and Wight man, JJ. R. v. Bickley, 73 .1.1*. 
23» : 2 Cr. App. R. 53.

(») 1 Plnll. Ev. 38. Where an accom­
plice swearing positively to several prisoners 
was continued as to some and not confirmed 
as to others ; Vaughan, B., recommended 
the jury to acquit the latter, and they 
were accordingly acquitted, while those 
as to whom the accomplice was confirmed 
were convicted and executed. R. v. Field, 
lhek. Q. 8. 52». R. v. Wilkes, 7 C. & 1*. 
272, Aldcrson, B.

(() Sec anti1, p. 2282, note (q).
(«) 2 Hawk. c. 40, s. »8. R. v. Beddcr, 

1 Sid. 237.
(v) R. v. Fletcher, 1 Str. 033. R. v. 

Sherman, Cas. K.B. temp. Hardw. 303.
(ir) R. r. George, ('. & M. 111. See 

R. r. Lafone, 5 Esp. 155.
(x) R. v. Jackson, 0 Cox, 525.
(y) 8 Hawk. c. 46, s. :t. t BL Com. $57. 

Taylor, Ev. (10th ed.), as. 952-971.
(;) As to corroboration of the evidence 

of accomplices, vide supra.
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To this rule there are certain exceptions, all but one statutory.
Treason.—In most cases of high treason, and misprision of treason, 

no one can be convicted, unless by the oaths and testimony of two 
witnesses, either both to the same overt act, or the same treason ; unless 
the party indicted willingly, without violence, and in open Court confesses 
his guilt («). The confession contemplated is pleading guilty in open 
Court. Any other confession, whether made to persons in authority or 
not, is merely evidence in the case, and must be proved, like other facts, 
by two witnesses, and it will have its weight with the jury according 
to the circumstances, like any other extrajudicial confession (b). By 
the Treason Act, 1799 (39 & 40 Geo. 111. c. 93), ‘ In all cases of high 
treason, when the overt act alleged in the indictment is the assassination 
of the King, or any direct attempt against his life, or against his person, 
the prisoner shall be tried according to the same order of trial, and upon 
the like evidence, as if he stood charged with murder ’ (r).

Perjury. -At common law the evidence of one witness is not sufficient 
to warrant a conviction for perjury, unless it is corroborated in some 
material particular by written documents or circumstantial evidence by 
one or more other witnesses. But for this rule, in such a case there would 
be only one oath against another (d).

Offences against Religion. -In prosecutions for blasphemy (9 Will. 
III. c. 35, s. 1) and for offences against 1 Eliz. c. 1, two witnesses are 
necessary (sect. 21), ante, Vol. I. p. 395. The rule in the case of perjury 
and these offences is probably derived from the canon law.

Personation at Elections.—To justify committal for trial for person­
ation at a parliamentary or municipal election, it is necessary that not 
less than two creditable witnesses should depose that the defendant 
has knowingly personated and falsely assumed to vote in the name of 
another (e). The offence, in view of the electors’ oath, is closely akin to 
perjury.

Offences against Females. In the case of rape, corroboration is 
required in fact, but not as a matter of law (/). In the case of certain 
offences within sects. 2 and 3 of the Criminal Law Amendment Act, 1885 
(48 & 49 Viet. c. 69), a conviction may not be had on the evidence of one 
witness, unless the witness is corroborated in some material particular 
by evidence implicating the accused (</).

Unsworn Evidence.—Where a child of tender years is allowed by 
statute to give evidence unsworn, no conviction may be had on the 
unsworn evidence of the child, unless it is corroborated in some material 
particular by evidence implicating the accused (h).

(fl) 7 A 8 Will. .1, c. 3. 8*. 2, 4. R. v. 
McCafferty, 10 ('ox. 003 (Ir.) R. »*. 
Vaughan, 13 St. Tr. 48f>. Archb. Cr. 1*1. 
(23nl ed.), 408. Ah to the rule applied in 
ease» of treason concerning the coin (now 
obsolete), see K. v. («ahagan. 1 Leach, 42; 
I Hast. P. c. I2t*. Taylor, Ev. (10th ed.), 
sa. ».r)2A-9.r)8.

(A) I East, 1*. C. 131. Font. Cr. L. 240. 
(r) See f>7 (!<•(>. 111. e. <i, 8. 1 ; 5 A (I 

Viet c. 51, k.4. Taylor, Ev.(10thed.)s.058.

(</) R. v. Yates, C. A Mar. 132, 130. 
Coleridge. .1.. vale ante, Vol. i. p. 508. 
Taylor, Ev. (10th ed.) ss. 959, 963. 
Archb. Cr. PI. (23nl ed.), 409.

(«) 0 A 7 Viet. c. 18. s. 88 ; 35 A 36 Viet, 
e. 33. s. 24.

(/) Ante, Vol. i. pp. 941, 943.
(f/) Ante, Vol. i. p. 956.
(A) 8 Edw. Vi I. e. 67, s. 30, and Sohed. 

1, ante, Vol. i. pp. 91V, 924, 2268.
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Sect. V.—Swearing the Witnesses.

A person under mhpœna duces tecum, to produce documents need 
not be sworn, unless the party calling him wishes to examine 
him (i).

A witness to facts or opinion must, before lie can give evidence, take 
the witnesses’ oath, unless allowed by law to vouch for the truth of his 
evidence in some other manner (/).

At common law the proper method of administering the oath to a 
witness varies according to what the witness himself considers most 
obligatory (k) ; for ‘ as the purpose, is to bind his conscience, every man 
of every religion should be bound by that form which he himself thinks 
will bind his own conscience most ’ (l).

Although it is highly desirable that a witness should be sworn according 
to the form which he considers most binding on himself, yet, if he takes 
the oath in the ordinarily used form, without objection, and upon being 
questioned whether he considers the oath taken as binding on his con­
science, he answers in the affirmative, he cannot be further asked whether 
there is any other mode, of swearing more binding on his conscience than 
that which he has already used (m). For if the witness says he considers 
the oath as binding on his conscience, he does, in effect, affirm that in 
taking that oath he has called his God to witness that what he shall say 
will be the truth, and that he has imprecated the Divine vengeance 
on his head if what he shall say afterwards is false : having done that, 
it is unnecessary and irrelevant to ask any further questions (n).

Where a negro, called as a witness, stated before he was sworn that he 
was a Christian, and had been baptised, it was held that he ought to be 
sworn without any other question being asked (o).

By the Oaths Act, 1838 (1 & 2 Viet. c. 105), ‘ In all cases in which 
an oath may lawfully be and shall have been administered to any 
person, either as a juryman or a witness, or a deponent in any pro­
ceeding, civil or criminal, in any court of law or equity in the United 
Kingdom, or on appointment to any office or employment, or on any 
occasion whatever, such person is bound by the oath administered : 
provided the same shall have been administered in such form and with 
such ceremonies as such person may declare to be binding ; and 
every such person, in case of wilful false swearing, may be convicted 
of the crime of perjury, in the same manner as if the oath had been

(»') Davis v. Dale, M. & M. f)14, Tindal, 
C.J. R. it. Murlis, ibid, note, Gaselee and 
Taunton, JJ. Perry r. Gibson, 1 A. & E. 
48. Somers r. Moseley, 2 Cr. A M. 477.

(j) Sec Taylor, Ev. (10th ed.) as. 1378, 
1382.

(A*) Omielmnd v. Barker, Willes, 538,549.
(/) Atebeson r. Event t. 1 Cowp. 389, 

Lord Mansfield : and see the observations 
in Miller v. Salomons, 7 Cr. 475, to the 
effect that a judicial oath (for justice is of 
all countries and climes) is governed by the 
law of nations, and that as an oath is the 
personal act of the party taking it, if a 
witness bo in a foreign land, his oath ought

to bo received as it would bo received in 
his own country.

(m) Queen Caroline’s case, 2 B. & B. 285.
(n) lb. In Sells v. Hoare, 3 B. A B. 

232, on an application for a new trial, it 
ap|ieared that a witness who had been 
sworn as a Christian, on the Gospels, was 
a .lew. The Court refused to grant a nde, 
being unanimously of opinion that the 
oat h as taken was binding on the witness 
bot li as a moral and religious obligation : 
and Richardson, .1., said that if the witness 
bad sworn falsely, he might lie convicted of 
perjury under the oath he had taken.

(o) R. v. Serva, 2 C. A K. 53, Platt B.
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administered in the form and with the ceremonies most commonly 
adopted ’ (p).

This Act makes it unnecessary to examine a witness (willing to be 
sworn) on voire dire as to his belief ; and in any case he cannot be 
examined in detail as to the tenets of his religion (q) ; and by sect. 3 of 
the Oaths Act, 1888 (51 & 52 Viet. c. 46), ‘ where an oath has been duly 
administered and taken, the fact that the person to whom the same was 
administered had at the time of taking such oath no religious belief, 
shall not for any purpose affect the validity of such oath.’

Where an oath is administered before a Court, judge, or magistrate, 
by a crier, clerk, or other person, the oath is in point of law administered 
by the Court, judge, or magistrate ; for the person who actually admin­
isters the oath is the agent of the Court, judge, or magistrate, and when 
he administers the oath, the Court, judge, or magistrate administers it (r). 
In Courts of Assize the oath is usually administered by the judge’s

A person called as a witness cannot object to be sworn on the ground 
that any questions which may be put to him might tend to criminate him 
but must be sworn, and must either answer the questions, or object to 
answer them, if he insists on any privilege in that respect (s).

English Form. —The usual form of the witnesses’ oath is : * The evidence 
you shall give to the Court and jury sworn between our Sovereign Lord 
and King and the prisoner at the bar [in cases of treason and felony, or 
‘ the defendant,’ in cases of misdemeanor], ‘ shall be the truth, the whole 
truth, and nothing but the truth. So help you God.’ The witness holds 
a copy of the Gospels (or New Testament) in his right hand (<), ungloved,

(p) Oath in this Act does not include 
affirmation. In Acta passed after I860, 
the expressions oath and awear include 
the words affirmation, declaration, atlirm, 
and declare, in cases where the law allows 
affirmation, Ac., instead of swearing. 52 
& 53 Viet. c. 63, s. 4, nnU. Vol. i. p. 3.

(q) R. v. Taylor. I Peake, 14. R. i. 
Serva, 2 V. A K. 53.

(r) See Phipson, Ev. (4th ed.), 430. In 
R. v. Tew, Dears. 420 ; 24 L J. M. C. «2. 
where the Court overruled as unfounded, 
frivolous, and discreditable an objection 
that the oath was administered to the 
witnesses going before the grand jury, by 
the crier in o|»en court, whereas it ought 
to have been administered by the Clerk of 
the Peace. Under 19 & 2Ù Viet. o. 54, 
witnesses called Indore the grand jury 
are sworn before the grand jury and not 
in open court.

(a) Boyle r. Wiseman. 10 Ex. 047; II Ex. 
030 ; 24 L. J. Ex. 100.

(f) Mr. Oreaves, in the 4th edition of 
this work, remarks that 1 A very remark­
able distinction exists between the manner 
in which English and South Welsh 
witnesses nowadays take the book at tin- 
time they are sworn. An English witness 
always places his lingers under, and his 
thumb at the top of the book. A Welsh

witness on the contrary, places his three 
lingers at the top, and his thumb under 
the book, whilst his little linger does not 
touch the book at all. And 1 have often 
observed witnesses in the box let the book 
remain on the top of the box with their 
three fingers upon the book until the 
time to kiss it arrived, when they raised it 
from the box to their lips. Now no doubt 
this practice originated from the ancient 
form of taking the oath with the hand 
raised (see (len. xiv. 22), ami which, in 
process of time, was changesl first to laying 
the three fingers ui>on the book, and so 
taking the oath, and afterwards to raising 
the book and kissing it. There is no 
doubt that originally an oath was taken 
without touching anything; and Selden, 
Vol. ii. p. 1497, plainly shews that such 
was the custom among the early Christians, 
but he also shews that the custom of 
touching the book was derived from the 
Pagans.’ See 3 Co. Inst. 195. Jacob’s 
Uw D. (Oath). 2 Hale. 279. Colt r. 
Dutton, 2 Sid. 9. More information on 
the subject of oaths may be found in 
• Notes ami Queries.’ Vol. viii. pp. 394, 
471. 905 ; Vol. ix. pp. 45, 91, 403; Vol. 
x. p. 271 : Vol. xi. p. 232 (1st Ser.); and 
Vol. ii. p. 293 (3rd Ser.).



chap. V.) Swearing the Witnesses. 2297
and with head uncovered, and when the oath haa been recited to whom 
by the officer of the Court, biases the book (u).

Roman Catholics often decline to take the oath, except on a version 
of the Gospels or Testament recognised by their Church, with a cross 
upon it (r).

Scotch Form. -By the Oaths Act, 1888 (51 & 52 Viet. c. 46), s. 5, 
* If any person to whom an oath is administered desires to swear 
with uplifted hand in the form and manner in which an oath is usually 
administered in Scotland, he shall l>e permitted so to do, and the oath 
shall be administered to him in such form and manner without further 
question (u?).

The form in general use in England for the purposes of this section is : 
‘ I swear by Almighty God, as 1 shall answer to God at the Great Day 
of Judgment, that 1 will speak the truth, the whole truth, and nothing 
but the truth.’ No book is used ; but the witness uplifts his right 
hand (z).

Witnesses professing Christianity are not bound to take the oath 
according to either of the above forms (y). So a witness professing 
Christianity, but declining to swear on the New Testament, was 
allowed to be sworn upon the Old Testament upon his stating that he 
should consider such oath binding on his conscience (z).

Non-Christian Religions. —A person claiming to be sworn as a Jew, 
is sworn on the Pentateuch, usually with his head covered (a) ; a 
Mahomet Ian is sworn on the Koran (b) ; a Hindoo, according to his own 
peculiar forms (c) ; a Sikh on the holy book of his faith (d) ; a Parsee 
on the Zendavesta (e) ; a Chinaman usually by breaking a piece of 
crockery (/).

Affirmation or Declaration by Quakers, Moravians, &c. - By the
Quakers and Moravians Act, 1833 (3 & 4 Will. IV. c. 49), s. 1, ‘ Every 
person of the persuasion of the people called Quakers and every Mora­
vian be permitted to make his or her solemn affirmation or declaration, 
instead of taking an oath, in all places and for all purposes what­
soever where an oath is or shall be required, either by the common law,

(u) As to the history of kissing the book, 
which is peculiar to Courts deriving 
authority from English law. see Phi|won, 
Ev. (4th .si.) 428. Best. Ev. (ed. 1900), 

149. Kissing the book set*ms not to 
an essential part of the oath.

(r) .Stringer, on I laths, 72. McNally, 
Ev. 97.

(it) A witness would seem to have been 
entitled at common law to Ik* sworn in this 
manner. H. r. Mild rone. 1 Leach, 412.

(x) See Stringer on Oaths. Home Office 
Circular. 29th May. 1893, 37 Sol. Jo. 542. 
In Scotland the oath is administered by 
the presiding judge. In England the 
clerk or other officer of the Court repeats 
the words to the witness. (See 52 & 53 
Viet. c. 10, ». 2. )

(y) K. t\ Mild rone, ubi *«/>. K. i*. 
Met 'art her, Peake (3rd ed.) 211.

(z) Edmonds r. Rowe, Ry. 4 M. 77, 
Bosan.piet, Serjt.

VOL. II.

[n) Omiehund v. Barker, W il les, (C.P.) 
538, 543. See Gomez v. Nunez, 2 Str. 821. 
But see R. v. U il ham, 1 Esp. 285. The ad­
juration at the end is ‘So help me, Jehovah.'

(h) R. r. Morgan, 1 Leach, 54. Stringer 
on Oaths, 123.

(r) Omiehund p. Barker, Willes, 528 ; 1 
Chit. Cr. L. 591. Under the Indian 
Evidence Act (No. X. of 1873), Hindu and 
Mahometan witnesses make an affirmation 
instead of an oath (s. 0). As to Buddhist 
( laths see Stringer, 122. Phipson, Ev. (4th 
ed.) 130l

(d) R. v. Moore, 61 L J. M. C. 80: 17 
Cox, 458.

(e) Stringer on Oaths, 124.
if) R. r. Entrehman, C. & M. 248. See 

Stringer on Oaths. 125, as to the words 
used. Kor other forms see Phipson, Ev. 
(4th ed.) 429, 430, where it is said that the 
ceremonies used in swearing Chinamen 
in England are not used in China.

I K
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or by any Act of Parliament already made, or hereafter to be made ’ ; 
and provides that ‘ if any sueli person making such solemn affirmation (f/) 
or declaration shall be lawfully convicted, wilfully, falsely, and corruptly 
to have affirmed or declared any matter or thing, which if the same had 
been (h) in the usual form would have amounted to wilful and corrupt 
perjury, he or she shall incur the same penalties and forfeitures as by the 
laws and statutes of this realm are enacted against persons convicted of 
wilful and corrupt perjury, any law, custom, or statute to the contrary 
notwithstanding ’ (i).

By the Quakers and Moravians Act, 1838(1 & 2 Viet. c. 77), ‘ It shall be 
lawful for any person who shall have been a Quaker or Moravian to make 
solemn affirmation and declaration in lieu of taking an oath, as fully as it 
would be lawful for any t erson to do if he still remained a member 
of either of such religious denominations of Christians, which said 
affirmation (;) or declaration shall be of the same effect as if he or she had 
taken an oath in the usual form : and if any such person making any such 
solemn affirmation or declaration shall be convicted of having wilfully 
falsely and corruptly affirmed or declared any matter or thing which 
if the same had been sworn in the usual manner would have amounted to 
wilful and corrupt perjury, every such offender shall be subject to the 
same pains, penalties and forfeitures to which persons convicted of wilful 
and corrupt perjury are or shall be subject.’

Unbelievers, &c. By the Oaths Act, 1888 (51 & 52 Viet. c. 64), s. 1, 
‘ Every person bjecting to be sworn, and stating as the ground of such 
objection either that he has no religious belief or that the taking of an oath 
is contrary to his religious belief (k), shall be permitted to make his solemn 
affirmation instead of taking an oath in all places and for all purposes 
where an oath is or shall be required by law, which affirmation shall be of 
the same force and effect as if he had taken the oath ; and if any person 
making such affirmation shall wilfully, falsely, and corruptly affirm any 
matter or thing which if deposed on oath would have amounted to wilful 
and corrupt perjury, he shall be liable to prosecution, ind'etment, sentence 
and punishment in all respects as if he had committed wilful and corrupt 
perjury.’

Sect. 2. * Every such affirmation shall be as follows : “ I, A. B., do 
solemnly, sincerely, and truly declare and affirm,” and then proceed with 
the words of the oath prescribed by law, omitting any words of impreca­
tion or calling to witness.’

(</) The form of affirmation or declara- 
tion given by this statute is, * I, A. B., 
being one of the people called Quakers for 
one of the persuasion of the people called 
Quakers, or of the united brethren called 
Moravians, as the ease may lie],do solemnly 
sincerely, and truly declare and affirm.’ 

(/») The word1 sworn ' seems omitted here. 
(») 3 & 4 Will. IV. e. 82, relating to 

affirmation by .Separatists, was re)iealed 
in I HtHI (63 & 64 Viet. c. 33).

(j) The form of affirmation of declaration 
given by the Act is, * I, A. B., having been 
one of the people called Quakers [or one 
of the persuasion of the people called

Quakers, or of the united brethren called 
Moravians as the ease may be|, and enter­
taining conscientious objections to the 
taking of an oath, do solemnly, sincerely, 
and truly declare and affirm." The Act 
was |iasscd in consequence of It. v. Doran, 
2 Mood. 37. See It. v. Mooney, 5 Vox, 
SIS (Ir ).

(Ic) A witness, who states on inquiry that 
lie has a religious belief, cannot lawfully 
atlirm unless the taking of an oath is con­
trary to his religious belief. It. v. Moore, 
til U .1 M. G KO. IT (ox 4M, where the 
proper mode of ascertaining whether a 
witness is entitled to affirm is stated.

8
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It is for the judge and not for the officer of the Court to ascertain 
whether a witness is qualified to affirm instead of swearing (/). But no 
questions may be asked as to the details of the belief or want of belief 
i f the person claiming to affirm (m).

Witness Ordered out of Court. The Court, at the instance of 
either party, in criminal (as well as civil) cases, may order that the 
witnesses intended to be examined on either side shall remain out of 
court during the examination of the other witnesses (n). It was formerly 
held that if any person were present contrary to such order, he might not 
be examined (o). But a solicitor for any party to the case was not within 
the rule, and might remain, and still be admissible as a witness, his 
assistance being in most cases absolutely necessary to the. proper conduct 
of a cause (p). It used to be considered that it was in the discretion of 
the judge whether he would allow the witness to be examined if he had 
been in court in defiance of an order to withdraw (7). But it is now settled 
that the Court cannot lawfully refuse to permit the examination of the 
witness, though he may be fined for disobeying the order to leave the 
court (r) ; and his wilful disobedience of the order may afford ground for 
comment on the value of his testimony (s).

If the prosecutor is to be examined as a witness, the Court will order 
him to leave the court as well as the other witnesses (f).

It sometimes happens that it is desirable that an argument as to the 
evidence of a witness should not be heard by him, and in such a case it is 
almost a right for the party desiring it to have the witness out of court 
while a discussion is going on as to his evidence (w).

Sect. VI.—Examination of Witnesses.

Swearing.—Before the evidence of a witness can be received, he must 
in open court (») take an oath (w) or make an affirmation (x). In criminal 
cases affidavit evidence is not admissible in substitution for the oral 
evidence of the witness except in the case of certain depositions (xx).

(/) R. v. Moore, ubi sup.
(m) Ante, p. 2290.
(n) The order is made, on the appiica- 

tion of a prisoner an an indulgenee, not as 
a matter of right. 1 Chit. Cr. L ill8.

(o) At t.-den. v. Rulpit, it Price, 4. R. 
». Wylde, (i C. & I*. 380, Parke, J.

(/<) Pomeroy v. Baddcley, Ry. & M. 430, 
Littledale, J. Everett v. Jjowdham, 5 C. & 
P. itl, BoHanquet, J. * It is now the 
ordinary course to permit, not only 
attorneys, but professional or scientific 
persons, to remain in court, the rule being 
considered as not applying to witnesses 
of those descriptions.' V. 8. (».

(q) Parker r. M'William, 0 Bing. 883. 
Beamon p. Elliee, 4 C. & P. 585, Taunton, J.

(r) Cobbett r. Hudson, 1 E. & B. II. 
Chandler v. Horne, 2 M. & Rob. 423, 
Erskine, .1. R. ». Webb, cor. Best, ,1. 
Mann. Dig. 324 : I Stark. Ev. (3rd ed.) 
18» ; 4. V. & P. 388 ». R. r. Colley, M. & 
M. 32».

(») Anon, before Bayley, J., cited. 
M. Si M. 32».

(() R. v. Newman, 3 C. & K. 252, Camp­
bell, C.J. Charnock v. De wings, 3 C. & 
K. 378. 8ee Selfc t>. Isaacson, I F. & F. 
1»4. In R. v. Sievier, Cen. Crim. Court, 
July 1908, the praeeeutor was ordered 
to leave the Court with the other witnesses. 
The rule does not apply to a defendant in 
a criminal case, who in cases of felony 
must be present throughout thetrial (unless 
removed for disturbing the Court, Archb. 
Cr. PI. (23rd ed.) 180), and in misdemeanor 
is entitled to be and usually is present 
unless removed for disorderly conduct. 
R. ». Browne [19001, 70 J. P. 472.

(«) R. v. Murphy, 8 C. & P. 297, Cole-

(v) Yidv (tnlr, p. 2295. This rule does not 
apply to witnesses called before a grand 
jury, who are sworn in the grand jury 
room (19 & 20 Viet. c. 54).

(ip) As to the form of the oath, vide 
nntr, p. 2290. As to unsworn evidence by 
children, vide p. 2208.

(*) Vide ante, p. 2297.
(xx) Ante, pp. 2241, 2248.

4 k t
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Case for the Prosecution. Counsel for the prosecutor (//) is not bound 
to call and examine all the witnesses whose names appear on the. back 
of the indictment (z) : nor is he limited to those witnesses (a).

A witness whose evidence is relevant, may be called by the prosecu­
tion, although he has not been before the magistrates (/#). It is not a 
condition precedent to calling him that his name and tlie substance of 
his evidence should be given to the prisoner or his solicitor (r). But it 
is usual, and obviously fair, to give the prisoner due notice of intention 
to call witnesses not on the depositions ; and if such notice has not 
been given, the judge may adjourn the trial (d).

(a) Examination in Chief.
Examination in Chief. The witnesses called by each party are 

assumed to be put forward as witnesses of the truth.
After a witness has been regularly sworn or affirmed, the party who 

has called him proceeds to examine him in chief ; respecting which 
examination the most important rule is, that leading questions must not 
be put to the witness ; that is, questions which, being material to any 
of the points of the issue, plainly suggest to him the answer he is expected 
to make, or put to him disputed matters in a form enabling him to answer 
simply 1 yes ’ or ‘ no ’ (e). But this objection is not allowed to be applied 
if the question is merely introductory, and one which, if answered by 
‘ yes ’ or ‘ no,’ would not be conclusive on any of the points of the issue ; 
for it is necessary to a certain extent to lead the mind of the witness 
to the subject of the inquiry (/). The examination of witnesses for the 
prosecution is conducted by the advocate for prosecution. Witnesses for 
the defence are examined by the defendant or by his counsel, if ny (g).

In an action of assumpsit against two, in order to prove nat the 
defendants were partners, the first witness was asked whet ' r one of 
them had interfered in the business of the other. And up< this ques­
tion being objected to as leading, it was ruled that it ml roperly be 
asked (h). An affirmative answer to this question won ut have been 
conclusive, for the defendant might have interfered, without making

(y) The prosecutor is not entitled him­
self to examine witnesses. Arvhb. O. I'l. 
(23rd ed.) 207.

(z) It. v. Vincent, 0 0, & P. 91. The 
jmlge may call them if the prosecutor 
does not. H. p. Thoni|tson, 13 Vox, 181, 
Lush, .1. See posf, p. 2300, note (»>).

(a) R. v. Ward, 2 C. & K. 700. Viit 
/nmt, p. 2300.

(A) Had.
(c) R. v. (Ireenslade, II Cox, 412, 

Brett, J., after consulting Willes, .1. R. p. 
Ktiginani, 10 Cox, 002, appears not to report 
correctly the ruling of Willes, J.

(</) See R. e. Flannagan, 10 Cox, 403. 
Archb. < r. PI. (23rd ed.) 410.

(e) Phipson, Kv. (4th ed.) 404. Taylor, 
Kv. (10th ed.) s. 1404.

(/) A prisoner for felony was tried, but 
the jury were discharged, owing to their 
being unable to agree. On being put on 
trial before a second jury, the judge, at thu

prisoner’s request, instead of having the 
witnesses examined, simply called and 
swore them, and read over his notes, 
allowing liberty to examine and cross- 
examine each witness thereafter. Held, 
that this was an irregular practice, and 
could not be cured even by the assent 
of the prisoner. R. v. Bertrand, L. R. 1 
P. C. 020: 30 L. J. P. C. 01.

(ij) According to certain authorities 
upon the trial of a misdemeanor, the 
defendant is not entitled to have counsel 
to cross-examine witnesses, when he 
reserves to himself the right of addressing 
the jury ; but counsel may argue for him 
any points of law that arise, and may 
suggest the questions to be put to the jury. 
It. v. White, 3 Vamp. OH. R. v. Parkins, 
Ry. A M. 100.

(A) Nicholls p. 1 loading, | Stark. (N.P.), 
81, Ellenborough, C.J.
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himself a partner. So where the witness, called to prove the partnership 
of the plaintiffs, could not recollect the names of the component members 
of the firm so as to repeal them without suggestion but said he might 
possibly recognize them, if suggested to him : Lord Ellenborough (allud­
ing to a case tried before Lord Mansfield, in which the witness had been 
allowed to read a written list of names), ruled that there was no objection 
to asking the witness whether certain specified persons were members of 
the firm (#").

In R. v. De Berenger (j), an indictment for conspiracy, it became 
necessary for a witness (a post-boy. who had been employed to drive 
one of the actors in the fraud) to identify De Berenger with that person ; 
and Lord Ellenborough held that for this purpose the counsel for 
the prosecution might point out De Berenger to the witness, and ask 
him whether he was the person. In R. v. Watson (A ), upon its becoming 
necessary to identify three of the prisoners, it was objected that the 
attention of the witness was too directly pointed to them ; but the 
Court held that the counsel for the prosecution might ask, in the 
most direct terms, whether any of the prisoners was the person meant 
and described bv the witness. In fourteen r. Touse (/), where the 
plaintiff’s son, being called as a witness for his father, was cross-examined 
as to the contents of a letter received by him from the plaintiff, which he 
swore had been lost, and mentioned some particular expressions as part 
of its contents ; and witnesses were called on the part of the defendant 
to speak to the contents of the same letter ; Lord Ellenborough ruled 
that the defendant’s counsel might ask one of them, who had first ex­
hausted his memory by stating all he recollected of the letter, whether 
it contained the particular expressions sworn to by the plaintiff’s son ; 
for otherwise, said his lordship, it would be impossible ever to come to 
a direct contradiction.

When, upon cross-examination, a witness has denied having used 
particular expressions, or having made a particular statement to another 
person, who is afterwards called on the part of the adverse party, for the 
purpose of contradicting the first witness, by proving that he actually 
did speak the words, or make the statement to him, it is very usual in 
practice for the counsel of the adverse party, in examining that other 
person in chief to ask him. in the first instance, whether the former 
witness, in conversing with him, said so and so, or made such and such a 
statement. And accordingly where a witness for the plaintiff, in cross- 
examination, had been asked as to some expressions he had used, for the 
purpose of laying a foundation for contradicting him, and had denied 
having used them ; Abbott, C.J., held, that the defendant’s counsel, 
having called a person to prove that the former witness had used such 
expressions, was entitled to read to his own witness the particular words 
from his brief (m).

(•) Acerro».Petroni, I Stark. (N. P.), 100. 
0) 3 M. A S. 07.
(*) 2 Stark. (N. P.). M0. 128 ; 32St. Tr. 

1.74.
(l) 1 Vamp. 43.
(m) Edmonds r. Walter, 3 Stark. ( N. P. ) 7. 

‘In 2 Pliill. Ev. 404, 40f>, it is endeavoured

with great force to shew that leading 
question* under such cireumutancen are 
irregular. The practice, however, w per- 
fectly well settled as stated in the text.* 
C. S. (i. And see Taylor, Ev. (10th ed.) 
* 1400.
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But tliis mode of examination must not be applied to conversations 

which are evidence in themselves. A witness who was present at the 
time of the apprehension of the plaintiff by the defendant, was asked 
whether he had not used certain expressions in a conversation which then 
took place between the plaintiff and defendant, which he denied. Erskine, 
J., held that a person who was called to prove that the witness had said 
what he had denied could not be examined bv counsel reading from his 
brief the very words which the witness had so denied having used, but 
that the examination must proceed in the usual wav by asking what had 
passed (n). Where one witness has given an account of what a prisoner 
lias said on a particular occasion, and another is called for the prisoner to 
give a different account, the proper course is to call upon him to give his 
version of the matter ; and when he has done so, then to ask him whether 
this or that expression has been used : for this is not like the case of a 
proposed contradiction, where a witness has denied that certain specific 
words were used (o).

Examination as to Contents of Documents. Subject to what is 
presently to be said (/>), a witness may not be examined as to the 
contents of a written document not produced, unless production is dis­
pensed with, or the party examining or cross-examining is in a position 
to give secondary evidence of its contents (</).

The rule applies even when it is shown that the documents are in the 
possession of the opposite party and that notice has been given to pro­
duce them (r). The rule is relaxed when the documents in question are 
voluminous and the question is with reference to the result of their 
inspection (#).

Where a witness called for plaintiff was asked on cross-examination 
by the defendant’s counsel, who produced a letter purporting to be 
written by the witness, ‘ Did you not write that letter in answer to a 
letter charging you with forgery ? ’ it was held that the question could 
not be put, as the letter to which that put to the witness was suggested 
to be an answer was not produced, nor its absence accounted for. For 
anything that appeared, the defendant’s counst * * the letter
in his hand when he put the question (t).

(») Hallett r. Consens, 2 M. & Holt. 2,'IH.
(o) K. r. Kussell. :t Cox. 2111 ; II Si. Tr. 

(N. 8.). 723. Wilde, C.J.. Meule, .1.. and 
Parke, B.

(/») Pont, p. 2314.
(</) Meyer v. Nefton, 2 Stark. (N. I'.), 

274. Roberta t*. Doxon, IVake (N. I'.). 
83. Saint lull Bound, 4 Ksp. 74. Howell 
r. Locke, 2 Camp. 14. Phipson, Kv. (4th 
«1.) 41*2. See Taylor, Kv. ( 10th vd.) s. 4112, 
and as to interposing such evidence out 
of ita turn. s. 1447.

(r) (iraham v. Dyster, 2 Stark. (N. 1\), 
23. Sideways v. Dyson, ib. 40.

M Taylor. Kv. (10th ed.) s. 4112.
(/) Macdonncll v. Evans. 11 C. B. 030. 

The Court, however, studiously avoided 
laying down any general rule. Jervis, C. J., 
saying : ‘It is unnecessary, as it seems to 
me, for the Court to lay down any general

rule u|Hin this subject.' During the argu­
ment, Maule. .1.. said : 1 If you want the 
jury to know there was a letter containing 
a charge of forgery, the proper way to do so 
is by producing the letter itself ’ ; and 
again, * Suppose the witness had said : •* I 
did write this letter in answer to another 
which is in court," good sense obviously 
requires that the letter should be produced, 
if it is wished to get at its contents ' : 
and in giving judgment, 1 Suppose we 
assume that the pa|>er was shewn to the 
witness, and he was asked, “ Did you not 
say ‘ Yes ’ in answer to something con­
tained therein ? ” can it be contended that 
the contents of the paper could not be 
shewn f It seems to me that if the docu­
ment was present, the proper way of 
dealing with it would be to produce it, and 
then to ask the witness, “ Did you not

187
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Refreshing Memory. A witness may refresh his memory by refer­

ence to any writing made or verified by himself (u) concerning, and 
contemporaneously with, the facts to which he testifies (e).

If the witness cannot speak to the fact from independent recollection, 
any further than as finding it entered in a book or paper, such book or 
paper ought to be produced, and if it be not admissible in evidence, the. 
testimony of the witness amounts to nothing (w). Although in general 
the entries ought to have been made by the witness himself, yet if another 
wrote them, and the witness regularly examined them from time to time, 
soon after they were written, and while the facts stated in them were 
fresh in his recollection, he may refresh his memory by referring to them, 
as if he had written them with his own hand (x). Where, therefore, a 
witness had attended Chartist meetings for the purpose of obtaining infor­
mation and communicating it to the Government, and within two hours 
after each meeting he detailed such information to an inspector, who 
took it down from his dictation, and some of the accounts were read over 
to him and some he read over himself, and he often saw what the inspector 
wrote, but did not see all, and he signed all the papers; and the inspector 
proved that he took down what the witness said as nearly as possible, and 
read the whole over to the witness ; it was held that the witness might 
refresh his memory by these papers. If he could say that when his 
mind was so full of the circumstances, he ascertained that the paper 
correctly detailed them, it was immaterial whether he ascertained it by 
looking at the paper himself or by hearing it read over correctly by another 
person (//). A shorthand writer may refresh his memory by reference 
to his shorthand notes to the substance of which he is able to swear (z). 
Where a captain produced a ship’s log, which was written by the mate, 
who was absent, but he had himself read the log about a week after it 
was written, when the matters contained in it were fresh in his mind, 
and he then thought it correct, it was held that he might refresh his 
memory by it (a). Where an editor of a paper proved that an article 
on the weather had been furnished by a gentleman, who was in the 
habit of writing such articles for that paper, and that the manuscript 
could not be found, and the writer stated that he had no recollection of

write ho nml ho in answer to it Î ” ’ The 
court treated the question in this ease 
exactly the Haine as if it had arisen on an 
examination in chief. In Boosey r. David­
son, 13 Q. B. 257, which was an aid ion 
for the infringement of a copyright of 
certain airs in an o|iera. a witness was asked 
whether lie had not seen printed copies of 
these aim in a particular shop ; and it was 
held that the question could not he put, 
as the answer would he a statement of the 
contents of a written instrument, without 
accounting for its non-production. See 
Taylor, Ev. (10th ed.) s. 409.

(u) e.g. the diary of a solicitor. H. v. 
Dexter, 19 Cox, 300. The use of tho 
writing to refresh memory is distinct from 
the use of the writing in cross-examination 
to check the oral evidence. The entries 
of police officers as to cases in which they

are called as witnesses are used in both

(t>) Phipson, Ev. (4th ed.) 454. See 
It. r. Horne Tooke, 25 St. Tr. 120. Taylor, 
Ev. (10th ed.) s. 1400.

(w) l)oe r. Perkins. 3 T. R. 749. ex­
plained in R. v. St. Martin's, Leicester, 2 
A. & E. 210. Beech v. Jones, 5 C. B. 090. 
See Henry »•. Isa-. 2 Chit. (K.B.), 124

(x) Burrough »>. Martin, 2 Camp. 112. 
The entries were in a log-hook. See 
Duchess of Kingston’s case, 20 St. Tr. 019. 
I .awes v. Reed, 2 Ijew. 152. R. V. Phill- 
potts, 5 Cox, 329. R. v. Bird, 5 Cox, 11.

(y) R. v. Mullins, 3 Cox, 520, Maulo 
and Wight man, .1.1.

(:) R. r. O'Connell. 5 St. Tr. (N. 8.). 1. 
190. 197.

(«) Anderson r. Whalley, 3 C. & K. 54. 
Talfounl, J. See It. v. Stokes, 4 Cox, 401.
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having furnished the particular article, hut that the statement* contained 
in the articles he had furnished were invariably true ; it was held that the 
article might be used for the purpose of refreshing his memory (b). The 
prisoner was a time-keeper, and T. C. was a pay clerk in the employment 
of a colliery company. It was the duty of the prisoner every fortnight 
to give a list of the (lavs worked by the workmen to a clerk who entered 
the days and the wages due in respect of them in a time-book. At pay 
time it was the duty of the prisoner to read out from the time-book the 
number of days worked by each workman, to T. G\, who paid the wages 
accordingly. And T. C. saw the entries in the time-book while the 
prisoner was reading them out. Upon the trial of an indictment charging 
the prisoner with obtaining money by false pretences, it was held, that 
T. C. might refresh his memory by referring to the entries in the time- 
book in order to prove the sums paid by him to the workmen (r). But 
where the witness neither recollects the fact, nor the truth of the account 
in writing, and the writing was not made by him, his testimony, so far 
as it is founded on the written paper, would be objectionable as hearsay ; 
the witness can be no more permitted to give evidence of his inference 
from what a third person has written, than from what a third person 
has said (d).

It is not essential that the memorandum should have been made at 
the very time of the transaction ; it is enough if it has been made by 
the witness, or by another with his privity, at a time when the facts were 
fresh in the recollection of the witness, and that the reading such memor­
andum restores the recollection of the fact which had faded in the 
memory, or enables him to swear to the truth of the fact (*). When a 
witness refreshes his memory from memorandums, it is always usual, and 
very reasonable, that the adverse counsel should have an opportunity 
of looking at them, when he is cross-examining the witness (/).

A writing cannot be used to refresh the memory, if it appears to 
have been made for the purpose of the cause. Thus where a witness re­
freshed her memory by papers in her own handwriting, some of which 
were in the form of a deposition, which was drawn by the plaintiff’s 
solicitor, whom she had requested to digest her notes and reduce them to 
some order ; and, after he had done so, she transcribed and altered them 
whenever it was necessary, to make them consistent with her meaning ; it 
was held that she ought not to have been allowed to refresh her memory 
by these notes (»/).

(6) Topham v. M < Iregor. 1 C. 4 K. .‘120. 
Rolf?, K.

(e) R. v. Ungton, 2 y.B.L>. 21*7 : 46 L 
J. M. C. 1M.

(d) Taylor, Ev. (10th ed.) an. 1410

(e) Taylor. Ev. ( I Oth ed.) a. I 407
(/) By Kyiv, in K. v. Hardy. 24 

St. Tr. H24. Sinclair r. Stevcnwon, I ('. 4 
P. f*82. But if a |»aper in put into a 
wit new's hand* merely to prove a hand­
writing. the other wide have no right to wee 
it. Ibid., per Bewt, C.J. If a counsel, in 
croweiaiiuiiatioii, put a |>a|wr into the 
wit new-» band to refmdi hut memory.

the opp«wite counsel haw a right to look at 
it, without I icing bound to read it in 
evidence. And he may a ko awk the 
witnes* when it waw written, without being 
bound to read it. K. v. Kamwden. 2 <'. 4 
P. 004. Tenterden, C.J. Howard v. 
Canfield, 5 Dowl. Pr. Rep. 417.

(g) Anon., cited in L>oe v. Perkin*. 3 
T. K. 7.'>2. The eawe waw in chancery, 
and the Iwinl Chancellor supprewed the 
deposition*. In Steinkeller v. Newton. 
Of. 4 I*. 313. a similar objection waw marie, 
but the point decided waw that the paper 
was not written near enough to the trans- 
aclion. See Taylor, Ev. ( IOth ed.) p. 1014.
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Where, in order to prove the taking of a tenement, a witness produced 

a book containing an entry made by him of the terms of the taking, and 
stated that he had no memory of them but from the book, without which 
he should not of his own knowledge be able to speak to the facts, but on 
reading the entry he had no doubt that the facts really happened ; the 
Court held that the witness might look at the entry to refresh his memory, 
and give parol evidence of the letting (h).

A receipt for money given on unstamped paper may be used by a 
witness, who saw it given, to refresh his memory (t). And where a witness 
who had received money and given a receipt for it, which could not be 
read in evidence for want of a proper stamp, had become blind, the 
receipt was allowed by Abbott, C.J., to be read over to him in court 
(he being informed that the paper was in his handwriting), in order to 
refresh his memory (/). To prove an act of bankruptcy committed some 
years back, a deposition made at the time by an aged witness was allowed 
by Lord Kenyon to be read to him for the same purpose (k). And where a 
witness was uncertain whether an execution was put in on May 4 or 5, 
Tindal. C.J.. allowed his deposition, which had been made before the 
Commissioners of Bankruptcy on the 12th of the same month, to be used 
by the witness, to refresh his memory as to the date of the execution (/). 
So where a deed bore date June 20, and a witness could not recollect 
whether it was executed on the day of the date or not ; Pollock, C.B., 
held that his examination taken on July 3, whilst the facts stated in it 
were fresh in his memory, and which was not in his handwriting, but was 
signed by him. might lie used to refresh his memory (m). But a witness 
cannot refresh his memory by depositions, not taken contemporaneously, 
or nearly so. with the matters to which they relate (n).

Depositions in criminal cases are not available for the purpose of 
refreshing the memory of a witness (o), unless they are used for that 
purpose with the sanction of the Court (/>). But they may, of course, 
be used to refresh the memory of the person who took them down (</). 
Copies of convictions of the witness may be put to him if he denies 
them (r).

Copies, &c. The witness should, where possible, refresh his memory by
(A) R. r. St. Martin's. Leicester, 2 A. A 

E. 211). which explain* Doe r. Perkin*. 
•1 T. R. 740 mitr, p. 23041. The entry wan 
mai le at the time of the taking.

RiaNrl t i ■ hen, » Esp SIS.
(/) I'att r. Howard. 3 Stark. (N. P. i 3. 

See also Jacob *•. Liroiaay, I Ea*r. 4SO 
(A) Vaughan >•. Martin. I E*p. 440.
(/) Smith r. Morgan. 2 M. A Rob. 237. 

But Tindal. C.J.. refused to allow the 
witness to look at more than the date of the 
transaction, as to which he was uncertain : 
as it would he leading a witness too much 
to attempt to bind him down to all that he 
had thus said.

(is) W')od r. Cooper. 1 C. A K. #143. 
l"> Whitfield r. Aland. 2 C. A K 1013. 

Wilde. C.J. No date is given in this ease. 
Cf. R. r. Kinlueh. 25 St. Tr '134 

(o) R. r. Stokes. 4 Cox. *31. Williams. 
J.. saying : ' The deposition is not con­

temporaneous with the fart* deposed to. 
ami does not. fall within the description of 
memoranda and entries available for the

furpose of refreshing a witness's memory.’ 
n this ease counsel for the prisoner pro- 

posed so to use the depiwitions. In R. r. 
Palmer. 3 f ox. 23#,. Pollock. C.B.. -asI : 
* A deposition is not. the witness s own 
memorandum, made by him contempor­
aneously with the occurrence of the farta 
stated there, but a narrative taken down 
by somebody else from a statement subse­
quently made by him. and. therefore, 
although very good evidence for the purpose 
of contradicting him. it differ* from the 
principle of the cases that relate to the 
refreshing the memory.’

(/>) R. W illiam*. H f'nx. 3-43.
|<ji R. r. Mann. 40 I. P. 743.
(r) PnM. p. 2321.
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the original writings made while the events which it records were fresh 
in his memory. The decisions are not wholly clear or consistent as to the 
right to use copies. But the following rules appear to apply (») :

(1) If the original is in existence (/), ami the witness has no independent 
recollection of the facts, a copy may not be used (a).

(-) Copies made or verified by the witness, while the facts were fresh 
in his memory, may be used as duplicates or quasi originals (#>), 
without accounting for the absence of the original («/;).

(•'!) On satisfactory proof of loss or destruction of the original, a copy 
duly verified by the witness or another may be used (x).

(4) Copies not verified as correct (y), or incomplete extracts made bv 
witness or another person may not be used whether the original 
is or is not in existence (z).

Hostile Witness. -If a witness appears to be hostile or adverse (s), 
i.e. to be in the interest of the opposite party, or unwilling to give evidence, 
the judge may relax the rule against leading questions, and allow the 
examination in chief to assume something of the form of a cross-exami­
nation. It is entirely in his discretion to determine how far he will allow 
the examination in chief to be by leading questions (6). But in general,

(*) Phi|won, Ev. (4th «I.) 450. See 
Taylor, Ev. ( 10th ed.) a. 1408.

(<) In Jones ». Stroud, 2 V. A P. I!>0. 
Best, C.J., refused to allow use of a copy 
made by the witness six months after the 
original. although the original was so 
covered with figures as to lie illegible. On 
this case, see Talbot i>. Cusack, 17 Ir. C. L.

(u) Tanner ». Taylor, cited in Doe v. 
Perkilis, 3 T. R. 74!*, where a witness pro­
duced a copy of a day-book which he had 
left at home ; and Lcgge, B„ held that if 
he could swear positively to the delivery 
from recollection, and the paper was only 
to refresh his memory, he might make use 
of it ; but if he could not from recollection 
swear any further than as linding the 
matters entered in the book, then the 
original should have been produced. 
Ray ley, J., is reported to have held that a 
witness cannot give a copy of a shop-book 
in evidence to prove facts contained in 
the shop-book, but if he was originally 
acquainted with the facts he might refer 
to such copy to refresh his memory. Anon. 
1 Lew. 101. Vf. R. i'. Harvey, II Vox 540. 
where Blackburn, J., refused to allow a 
bank clerk to refresh his memory by a 
memorandum of the numbers of some 
banknotes, though the memorandum was 
of an entry in the books of the bank made 
by the witness.

(v) Where a memorandum was made 
by a witness at the time ou a rough piece 
of paper, and he copied it out more neatly, 
it was held that he might refresh his 
memory by the copy. R. v. Duttield, 5

(w) Where a clerk to a tradesman 
entered the transactions in trade as they

occurred into a waste-hook from his own 
knowledge, and the tradesman copied the 
entries day by day into a ledger, in thu 
presence of the clerk, who checked them 
as they were copier! ; it was held that the 
clerk might use the entries in the ledger 
to refresh his memory, although the waste- 
book was not produced, nor its alrsenec 
accounted for ; as the entries in the ledger 
were in the nature of entries made by the 
clerk himself. Burton ». Plummer, 2 A. A 
E. 341, Patteson, J., said : ‘The copy of 
an entry, not made by the witnesses 
contemporaneously, does not seem to me 
to lie admissible for the purpose of refreshing 
a witness’s memory. The rule is, that 
the best evidence must be produced, anil 
that rule appears to me to lie applicable, 
whether the paper be produced as evidence 
in itself or used merely to refresh the 
memory.

(x) Alcoek ». Royal Exchange Assurance 
13 Q.B. 292. 18 L J. Q.B. 121.

(yl 2 Phill. Ev. 414, citing a case men­
tioned bv Kenyon. V.J., in Doe r. 
Perkins. 3 T. R. 752.

(z) See R. v. St. Martin's, Leicester. 2 
A. * K. 210. 215, Patteson, J.

lu I See (Ireeiiough ». Eccles, 5 V. B. (N. S. ) 
780. fm«l. p. 2307, note (tt).

(h) Price ». Manning, 42 Ch. I). 372. 
overruling Vlarke ». Satferv. Ry. A M 120 ; 
Taylor, Ev. (10th ed.), s. 1404. In Bastm 
a Caraw, K\. â ML 1-7. Viimit. C.J.,
allowed the cross-examination of an adverse 
witness, and said. ' l mean to decide this, 
and no further- that in each particular 
cas*’ there must be some discretion in the 
presiding judge as to the mode in which 
the examination shall be conducted, in 
order best to answer the purposes of
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the fart of a witness being an unw’"" or adverse witness is to be 
ascertained bv the nature of his evidence, his manner of answering and 
demeanor, before the unrestricted power of leading ran be given ; it is 
not enough, for instance, in a prosecution, that the witness is intimate 
with the prisoner, or that he had been informed against by the prosecutor, 
to justify the counsel in beginning at once with the cross-examination (c).

By the Criminal Procedure Act, 1805 (28 & 20 Viet. c. 05), s. 3, ‘ A 
party producing a witness shall not be allowed to impeach his character 
bv general evidence of bad character (rf), but he may, in case the witness 
shall, in the opinion " prove adverse (r). contradict him by
other evidence, or. by leave of the judge, prove that he has made at other 
times a statement inconsistent (/) with his present testimony (f/) ; but 
before such last mentioned proof can be given, the circumstances of the 
supposed statement, sufficient to designate the particular occasion, must 
be mentioned to the witness, and he must be asked whether or not he 
has made such statement (/<). The discretion of the judge under the 
section as to allowing the witness to be contradicted seems absolute (i).

Before the above Act, upon an indictment for murder, the counsel 
for the prosecution at first declined examining the prisoner’s mother, 
but the judge thought it right to have her examined (her name being 
on the back of the indictment as having been examined before the grand 
jury), which was accordingly done, and she gave her evidence in favour of 
the prisoner ; the judge ordered her deposition before the coroner to be 
read, in order to shew its inconsistency with her present testimony. And 
the twelve judges were afterwards of opinion that the had a right
to call for the deposition, in order to impeach the witness’s credit ; and 
Lord Ellenborough and Mansfield. C.J., thought that the prosecutor had 
the same right fj).
justice.* R. ». Chapman. 8 C. A P. 558, testimony U unfavourable to the party 
A binge r. C. B. R. ». Murphy. 8 C. A P. calling him. To " a<l vente ’ no an to
297, Coleridge. .1. And see R. ». .Smith. 2 entitle the party calling the witness to prove
O. App. R. lOti. that he ha* made at anot her time a statement

(r) In R. ». Ball. 8 (.'. A P. 745. a witness inconsistent with hi* pres» te*timony, he 
rolled on the part of the prosecution con- must in the opinion of the judge be ‘ hostile.’ 
tradicted the prosecutor a* to the fact of tireenough ». Ecclea, 5 C. B. (N. 8. ) 78ti: 2K 
the prinoner having been at her house on L. J. ('. P. ISO. See Martin ». Traveller*’ 
the night when the offence wa* committed. Insurance Co., 1 F. A K. 50ft. 
and it appeared that she wa* intimately (/) See ,iark*on ». Thoma*on, 51 L. J.
acquainted with the primmer, and that g. B. 11. Ryherg ». Ryberg, .'12 L .1.
the prosecutor had informed again*t her Mat. 112. R. ». Dibble, 72 .1.P. 498. 
for keeping her beerhouae open at im- {</) A* to the former rule on thi* subject, 
proper hour*; and on it being submitted see Wright ». Beckett. I M. A Rob. ill. 
that these fact* raised such an inference Dunn ». Aslett, 2 M. A Rob. 122. Holds-
of hostility towards the proweeutor. and of worth ». Mayor of Dart mouth, 2 M. A Rob.
bin* in favour of the prisoner, a* to entitle 155. Winter ». Bull. 2 M. A Rob. 557.
the counsel for the prosecution to cross- Allay ». Hutchings. 2 M. A Rob. 368.
examine her, Erskine. J.. said : * I think Melhuish ». Collier, I ft Q. B. 878. (ireen- 
that the situation in which this witness ough ». Ecoles, mprn. R. ». Farr. 8 C. A 
stands towards either party, does not give P. 788.
the party calling the witness a right to (A) This section applies to criminal as 
cross-examine her. unless her evidence well as civil proceedings the rule applied 
was of itself of such a nature as to make it to civil proceeding* by the Common I .aw 
appear that she was an unwilling witness.’ Procedure Act. 18.54, *. 23. which was 

id) As to the practice before this Act, see repealed in 1892 (8. L R.).
Ewer ». Ambrose. 3 B. & C. 750. 11) Rice ». Howard, 18 Q. B. D. 881 : ftft

(e) A witness is not adverse within the L. ,f. (j.B. 311. 
meaning of this section, merely because his (j) R. ». Old row, R. A R. 88.

4
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If a witness gives evidence contrary to that which the party calling 

him expects, the party is at liberty to make out his own case by other 
witnesses, and to shew that the facts which his own witness had stated 
contrary to his interests were otherwise (k) ; for such facts are evidence 
in the cause, and the other witnesses are not called directly to discredit 
the first witness, but the impeachment of his credit is incidental and 
consequential only (/).

(b) Cross examination and impeachimj Credit of Witnesses.

There are three modes of impeaching the credit of a witness, besides 
the disproval of the facts or opinions to which he testifies : (I) Cross- 
examination ; (2) By proof of previous statements, acts, or declara­
tions by him, inconsistent with his evidence ; (3) By attacking his 
character.

Cross-examination. Cross-examination on behalf of the adverse 
party follows immediately on the completion of the examination in

The object of cross-examination is to weaken, qualify, or destroy, 
the case of the opposing party and to establish the case of the party on 
whose behalf the cross-examination is made (m). Every party has a right 
to cross-examine all witnesses called by the opposing party, except (1) 
persona called to produce documents under a sui>p<vna duces tecum, who 
merely produce the document without being sworn, or if unnecessarily 
sworn (n) ; (2) Persons sworn by mistake, as to his ability to depose 
to matters in question (o), or whose examination is stopped by the judge 
before any material question has been put to them (p).

Witnesses called by the judge, and not by either party, may not be 
cross-examined without the judge’s permission (y) ; but it is usual to give 
leave to cross-examine to a party adversely affected by the evidence of 
such witnesses (r).

The right of cross-examination as already stated is limited to witnesses 
who are actually called and sworn and give evidence for another party to 
the proceeding. Counsel for the prosecution is not bound to call every

(k) Kwvr v. Ambrose, 3 B. A C. 74». 780, 
731. Kriedlander l.on<lmi Assurance Co., 
4 It. & Ad. MM. Richardson r. Allan, 2 
Stark (N. I'.) 334. Alexander r. (lilwon, 
2 Camp. 658. In I.owe v. •lollitTe, 1 W. HI, 
308, I lie subscribing witness to a deed 
awore to the teat at or'* insanity; yet the 
plaintiff wan allowed to examine other 
witnesses in support of hia ease, to prove 
that the testator was sane. So in Hike v. 
Badmering, 2 Str. 1096 rib, where the 
three sulweribing witnesses to a will 
denied their hands, the plaintiff was 
]N-rmitted to contradict that evidence.

(/) Hull. (N. P.) 2»7.
(w) Phipson, Ev. (4th ed.) 460. Taylor, 

Ev. (10th ed.) a. 1402.
(») Simpson r. Smith, 2 I 'hill. Kv. 3»7. 

Rush v. Smith, 1 Cr. M. A K. »4 : 3 L J. 
Ex. 338. See also Davis t>. Dale. M. A M. 
T»I4. Kvana v. Moseley, 2 Dowl. Pr. R. 304.

Perry »>. (libaon, I A. A E. 48. Summers r. 
Mummy, t Cfc â M. ill; 4 Trrw. Ifli. 
R. v. Murlis, M. A M. 313. Hut if a witness 
is sworn, even if merely for the pur|kw of 
formal pnsif of a document, this makes 
him a witness for all pur|Hisea, and he may 
Is- eross-examimslastothe whole of the ease. 
Morgan r. Hrydgcs, 2 Stark. (N. P.) 314. 
Hut sis' Phillipps v. Earner, I Ksp. 330. 
Se<‘ Reed v. James, I Stark. (N. P). 132.

(o) Wood v. Maekinson, 2 M. A Roh. 
273. Rush v. Smyth, vbi *up. (liffonl v. 
Hunter, 3 C. A P. 10. R. v. Brooke, 2 
Stark. (N. P.) 472.

(p) Phijwon, Kv. (4th ed.) 401. (>oevy r. 
Carr, 7 C. A P. tM. (lurney, B.

(7) Coulson v. Dishorougii 118»41, 2 Q.H. 
310.

(r) R. v. Clihurn, «12 J.P. 232, Kulton, 
Recorder.
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witness whose name is on the back of the indictment («), but may call 
what witnesses he thinks proper (<). The prosecutor, however, ( to 
cause the witnesses to be present in court, because the prisoner may have 
neglected to bring them himself in consequence of their names being on the 
back of the bill (u). It was formerly the practice, where counsel for the 
prosecution did not call a witness whose name was on the back of the bill, 
for the judge to call the witness, in order that he might be cross-examined 
by the prisoner in the same way as if he had been called by the counsel 
for the prosecution (v) ; but it is now settled that where a witness who 
is not called by the counsel for the prosecution is called by the prisoner, he

(*) K. ». Woodhead (1847J, 2 C. & K. 
520, where Aldcrson, B., said that the 
judges had laid down this as a rule. R. ». 
Edwards, 3 Cox, 82. Erie, .I. |IH4H|.

My | IMS] I r. A r. 7'.*. I’sikr,
B., after consulting Cresswell, J.

(0 R. ». Cassidy, supra. R. ». Edwards, 
hii pro and see ante, p. 2300.

(tt) R. ». Woodhead, supra. R. ». 
Cassidy, supra.

(») R. ». Kimmonds, 1 (’. & P. 84. Hul- 
look, B. R. ». Whitbread, ibid, not» (a). 
It. r. Bull, 9 c. A P. St R. ». Thompson, 
15 Cox, 181. In R. ». Beezly, 4 C. & P. 
220, Littledalc, J., said that the counsel 
for the prosecution ought to call all the 
witnesses on the back of the hill ; and in 
many cases on the Oxford Circuit learned 
judges have directed the counsel for the 
prosecution to call every witness on the 
hack of the bill, and it has been treated as 
if the counsel for the prisoner had a right 
to have them all called by the counsel for 
the Crown, in order to enable him to cross- 
examine them. Indeed, the cases have 
gone further than t his ; as it has been held 
on several occasions that witnesses, not 
on the back of the bill, but who were 
acquainted with the facts of the case, ought 
to be called on the part of the prosecution. 
In R. ». Holden, 8 C. A P. 006. on an indict­
ment for murder, Patteson. J., directed 
the daughter of the deceased, whose name 
was not on the back of the indictment, to 
lie called, saying, ‘ Every witness who was 
present at a transaction of this sort ought 
to be ealled, and even if they give different 
accounts, it is fit that the jury should 
hear their evidence, so as to draw their 
own conclusion as to the real truth of the 
matter.' And in the same ease, it ap|iear- 
ing that there hud l>ecn a /tost morUm 
examination of the body of the dcceastsl by 
a surgeon who was examined, and another 
surgeon who was in Court, and that there 
was some difference of opinion as to the 
cause nf the death ; Patteeon, J„ said : 
' As the surgeon is in Court. 1 shall insist 
upon his lieing examined, lie is a material 
witness who is not railed on the part of 
the prosecution; and as lie is in Court. 1 
shall call him for the furtherance of justice.’ 
And he was called and examined by the

learned judge. In R. ». Chapman, 8 C. & P. 
558, Lord Abinger, C.B., directed the name 
of the brother of the prisoner, who was 
present at the time when the murder was 
alleged to have been committed, to remain 
on the back of the bill, and said, the 
counsel for the prosecution would l>est 
discharge his duty by calling him as a 
witness on the trial. See also R. ». ( Irehard, 
ibid, note (b). In R. ». Stroner [ 18451. 
1 C. & K. 050, the prosecutrix, on a trial 
for rape, stated that she immediately 
complained to her mistress, and that her 
clothes were afterwards washed by a 
woman, and neither of these ]tentons were 
bound over to give evidence, and their 
names were not on the back of the indict- 
ment ; but both were attending as witnesses 
for the prisoner; and Pollock, C.B., held 
that they must be both called for the prose­
cution, but that the counsel for the prose­
cution must be allowed every latitude in 
examining them. In R. ». Bod le, 0 C. & P. 
lhi;. (leeefoe, J.,and Vaughan, It., held that 
it was in the discretion of the judge 
whether a witness whose name is on the 
back of the indictment should be called 
for the prisoner’s counsel to examine him 
before the prisoner was called on for his 
defence ; and the father of the prisoner, 
having been examined before the coroner, 
and bound over to give evidence at the 
assizes against the prisoner for murder, 
the learned judges held that the father 
ought to be ealled ; and he was ealled, 
ami asked as to statements he hail made 
respecting the murder, with a view of dis­
crediting and contradicting him, and 
thereby raising a suspicion that the witness 
might have committed the murder himself ; 
and it was held that as the father had not 
been examined by the counsel for the 
prosecution, and had been only called at 
the instance of the counsel for the prisoner, 
the latter could not be allowed to call 
witness to contradict him as to the different 
accounts he had given respect ing t he murder. 
In R. ». Vincent. « C. & P. !»l ; 3 St. Ir. 
(N.S.) 1037. Alderson, B.. held that the 
ealling such a witness in felony was dis­
cretionary, but it was a discretion always 
exercised, and he thought it might well bo 
exercised in a case of misdemeanor. C. S. U.

5
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must be considered his witness, as much as those subpœnaed and called by 
him («>). Ah the witness is the prisoner’s witness, it follows that the 
counsel for the Crown may impeach his evidence in the same manner 
as if he had been subpœnaed and called by the prisoner (z).

Witnesses for co-Defendant. The right to cross-examine applies to 
witnesses called on behalf of one defendant, whose evidence tends to 
criminate another ; and extends to a defendant called as a witness on 
his own behalf, who by his evidence incriminates a co-defendant.

Upon the trial of Kroehl, Gibson, and Koech (y), for a conspiracy, the 
three defendants were defended separately, and Koech alone called wit­
nesses, and examined to a conversation between himself and Kroehl. 
Counsel for the prosecution was proceeding to cross-examine as to another 
conversation between Koech and Kroehl. when counsel for Kroehl objected, 
on the ground that the effect might l>e to bring out a new case against 
Kroehl, ’ he had called no witnesses ; and after the case for the
Crown was finished, Abbott, J., said, that as Koech had called witnesses, 
he could not prevent the cross-examination as to any conversations that 
might affect Koech. It might be a matter for future consideration whether 
counsel for Kroehl, after such evidence, would have a right to address the 
jury upon it.

Woods and May (2) were indicted for manslaughter, and separately 
defended. Counsel for Woods addressed the jury, but called no witness, 
and then counsel for May addressed the jury and called witnesses, who 
threw the blame on Woods. It was held that the counsel for Woods 
should be allowed not only to cross-examine May’s witnesses, but again 
to address the jury. The proper course was for Woods’ counsel to cross- 
examine first, the counsel for the prosecution next, and the counsel for 
May to re-examine. At the close of the evidence, Woods’ counsel would 
address the jury, confining himself strictly to the evidence adduced for 
May, and then the counsel for the prosecution would reply generally. 
So where Burdett and Luck (a) were tried for stealing wood, and in the 
course of the defence of Luck, Cox was called as a witness on his behalf, 
with a view of shewing that Luck was an innocent agent in taking the 
wood, and in so doing Cox gave evidence tending to criminate Burdett ; 
Burdett’s counsel claimed the right of cross-examining Cox, and then 
addressing the jury upon his evidence ; but the sessions refused permission 
to cross-examine and address the jury, but offered to put through the

(w) K. v. ( '««silly. 1 F. A K. 79. R. t>. Wood* 
In-mi, unit, p. 2309. The following canon, 
therefore, cannot lie considered authoritieH 
any longer. R. r. Harley, 2 Cox, 191, where 
Pollock,C. B., after consulting Coleridge, J., 
insisted on the counsel for the Crown 
calling witnesses on the back of the bill. 
The dictum of Alderson, It., in R. v. 
('.arpenter, 1 Cox, 72, that it wan the duty 
of the proHccutor to put an adverse witiiomh 
in the box. The ruling of Uttledale, ,1., 
R. r. Beesly, 4 C. A P. 220 in that the 
counsel for the Crown wan eon lined to 
questions which arose out of the cross- 
examinations of a witness whom he had 
directed to be called ; and R. v. Harris,

7 C. A P. 581, so far as it may tend to 
shew that where the witness is called by 
the judge, the counsel for the Crown has no 
right to examine him.

(r) R. v. Wood head, aupra, Alderson, H. 
(tf) 2 Stark. (N. P.) 343.
(:) R. v. Woods, ti Cox, 224. The 

Recorder, after consulting Cresswell and 
Williams, JJ. Nee R. v. Copley, 4 F. A F. 
1097.

(n) R. i>. Burdett, Dears. 431. See 
Beale r. Molds. I C. A K. I. Un the same 
ground it would seem that one prisoner 
might call witnesses to contradict the 
witnesses called for another prisoner, if their 
evidence criminated him.
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chairman such questions as Burdett’s counsel suggested ; it was held, on 
a c-ase reserved, that, in this particular case, counsel for Burdett had a 
right to cross-examine (-ox, and to cross-examine him without doing so 
through the Court, and had also a right to reply on his evidence. But the 
Court must not be understood as saying that he would have had that right 
if the evidence of Cox had not tended to criminate him. All the Court 
decided was, that in this particular case the course taken was wrong.

In R. v. Hadwen (6), two defendants were jointly indicted for offences 
under the Debtors Act, 1869. Both persons elected to give evidence on 
oath, and each gave evidence exculpating himself and inculpating his 
co-defendant. Counsel for each defendant claimed, but was not allowed 
to cross-examine the other defendant. Both defendants were convicted, 
and on a case reserved it was held both on principle and on tin* analogy 
of the decision above cited counsel for each defendant was entitled to 
cross-examine the other defendant upon the evidence given by him 
incriminating his co-defendant (c).

In cross-examination leading questions may be asked (#/). But it is 
obvious that evidence obtained in cross-examination by such questions 
is very unsatisfactory, and open to much observation (e). And although 
the witness may be led on cross-examination to bring him directly to the 
point as to the answer, yet if he has betrayed an inclination to lean, and 
be favourable to the cross-examining party, it is not allowable, to go the 
length of putting into the witness’s mouth the very words which he is to 
echo back (/). But the practice has generally been to put leading ques­
tions in cross-examination to a witness, whether willing or adverse ; and 
where a counsel was putting leading questions in the usual way to a 
witness who appeared favourable to the side of the counsel who was cross- 
examining him, and this was objected to ; Alderson, B., said : * 1 appre­
hend that you may put a leading question to an unwilling witness on the 
examination in chief at the discretion of the judge ; but you may always 
put a leading question in cross-examination, whether a witness be un­
willing or not * (g).

Counsel upon cross-examination cannot assume that the witness has 
made an assertion in his examination in chief, which was not in fact 
made (h), or put a question which assumes a fact not in proof (#).

The questions asked in cross-examination fall into three classes.
(1) Those directly or immediately relevant to matters in issue, as to 

which its cross-examining party may call evidence to contradict 
the witness (/).

('>) [IMS], 1 K.B. 882 (C. C. R.), 
Alveietone, L.C.J., l^wranco, Bruce, ami 
Kennedy. J.T. R. v. Hunting, 73 J. V. 12: 
I t'r. Apn. R. 77.

(r) Wright, J.,( 1902) I K.B. 888,expmwed 
Home doubts as to whether s. 1, (f.) (iii), of 
the Criminal Evidence Act. 1808, ante, 
i. 2271, abrogated the common law rule 
aid down in R. v. Payne, L. R. 1 C. C. 

R. 340 ; mile, p. 2270.
(d) 2 l’hill. Kv. 400, Taylor, Kv. (10th 

eel.) s. 1431.
(e) Mr. Starkie, in his Treatise on Evi­

dence, Vol. i. p. 197, mentions that he had

hoard Lord Tenterden express himself to 
this effect more than once.

(/) R. v. Hardy. 24 St. Tr. 766, Roller. 
J., referring to a rule laid down on the day 
before by Eyre, C.J., to the same effect.

[if) Parkin v. Moon, 7 A P. 408.
(h) Hill r. Coombe, Abbott, J.,Manning’s 

Digest, tit. • Witness,’ pi. 230.
(») Doe r. Wood. Abbott, J., ibid. pi. 

237. The objection was frequently taken 
and allowed during tin- proceedings in the 
House of Lords in Queen Caroline’s case. 
2 B. & B. 284. See the printed evidence. 

(/') Putt, pp. 2317, 2327.
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(2) Questions not directly relevant to matters in issue, but put for 
the purpose of impeaching the credit of the witness, as to which the 
answer of the witness must be accepted and cannot be contradicted 
by evidence adduced by the cross-examining party (k).

(3) Questions absolutely vexatious, irrelevant, and oppressive, which 
the judge may disallow if they do not affect the credibility of the 
witness (l).

The right to ask questions in cross-examination does not necessarily 
entail a corresponding obligation on the part of the witness to answer 
them. The cases in which the witness is not compellable to answer 
are dealt with, post, p. 2331.

The credit of a witness may be impeached by giving evidence of his 
having said or written about the case which is at variance and incon­
sistent with his oral evidence given at the trial. Before such evidence 
can be put in the witness must be cross-examined as to the former state­
ments. The cross-examination of a witness as to former statements, oral 
or written, is now in the main regulated by statute. The object of such 
examination is to impeach the credit of the witness by shewing that he 
has, at another time, made statements inconsistent with his evidence 
given at the trial (in).

Previous Statements. -Under the Criminal Procedure Act, 1865 (28 
& 29 Viet. c. 18), s. 4 (n), ‘ If a witness on cross-examination as to a former 
statement made by him relative to the subject-matter of the indictment 
or proceeding, and inconsistent with his present testimony, does not 
distinctly admit that he has made such statement, proof may be given, 
that he did in fact make it ; but before such proof can be given, the 
circumstances of the supposed statement, sufficient to designate the par­
ticular occasion, must be mentioned to the witness, and he must be 
asked whether or not he has made such statement ’ ; i.e. he must be 
asked whether he has made the statement or declaration or held the 
conversation which it is proposed to prove (o).

This enactment is limited to statements relative or in some way 
relevant (p) to the subject matter of the trial, but is not in terms limited 
to oral statements. It will be observed that it does not prescribe or limit 
what may be asked, but only as to what matters contradictory evidence 
may be given. In the case of questions purely collateral to the issue, 
the cross-examining party must take the answer of the witness (iy), and, al­
though the questions go to the credit of the witness, may not contradict him.

Tims if a witness has been examined in chief as to some transaction

(X1) Post, p. 2331. Cross-examination an 
to a fact otherwise irrelevant is not rendered 
admissible by the circumstance that the 
adverse counsel opened it without any 
attempt at proof. Lucas v. Novosilieski, 
1 Eep. 290.

(Z) The power to disallow such questions 
is recognised by rule in civil proceedings. 
R. S. (’. 11883], (>. 30, r. 38. See Taylor, 
Kv. (loth ed.) s. 1120, and is exercised in 
criminal cases.

(m ) l>e Sa illy r. Morgan, 2 Esp. OUI. 
Christian v. Combe, ib. 48U.

(«) This section applies to criminal as 
well as civil proceedings the rule applied 
to civil proceedings by the Common I .aw 
Procedure Act (IM54J, s. 23, which was 
repealed in (18112] 8. L. R. See Ryberg r. 
Rvbcrg, 32 L. J. Mat. 112. Taylor, Ev. 
(lUth ed.) p. 1047.

(o) Queen Caroline’s case. 2 B. & B. 299. 
Carpenter v. Wall, Il A. & E. 803.

(/>) (Ireenougli v. Ecoles, f» C. B. (N. S.), 
280 ; 28 L. J. V. P. ItiO.

(q) Post, p. 2317.



CHAP. V.) Cross-Examination. 2:m
supposed to have occurred between certain persons, and should admit 
that he had heard of such a thing, but does not know its cause, it would 
be irregular to prove his having made a declaration respecting the cause, 
in order to shew his knowledge of the cause, without first asking him in 
the cross-examination whether he had not made such a declaration ; or 
if he had answered that he did not remember the transaction, it would 
be equally irregular, without such previous cross-examination, to prove 
declarations made by him respecting the transaction, for the purpose 
of shewing that he must have remembered it (r) : for it would, in many 
cases, have an unfair effect upon the witness and upon his credit, and would 
deprive him of that reasonable protection which it is the duty of the court 
to afford to every person who appears as a witness, to allow proof of his 
former conversation without first interrogating him as to that conversa­
tion, and reminding him of it, in order to c$ the powers of his
memory as to the transact ion (s). And it is not enough to ask the general 
question, whether the witness has ever said so and so, because it may 
frequently happen that, upon the general question, he may not remember 
having said so ; but the witness must be asked as to the time, place, and 
person involved in the supposed contradiction ; because, when his 
attention is challenged to particular circumstances, he may recollect 
and explain what he has formerly said. Where, therefore, a witness had 
denied that he had ever said that he was in partnership with the defendant, 
but had not been questioned as to the particular person, or conversa­
tion ; Tindal, C.J., refused to allow a witness to be asked whether on a 
particular occasion the witness had told him that lie was in partnership 
with the defendant (t).

(r) Queen Caroline’H case, 2 1$. & B. 21)9.
(») 2 B. & B. 300. Abbott, C.J., in 

delivering the opinion of the judges, 
a<l«lvcI that, in any grave or serious case, if 
the counsel had, on his cross-examination, 
omitted to lay the necessary foundation, 
the Court would, of its own authority, 
call back the witness in order to give him 
an opportunity of doing so. Another 
reason why he ought to be cross-examined 
is, that he may have an opportunity of
explaining his conduct, 2 It. A It. 314.

(<) Angus r. Smith, M. & M. 473. ‘The 
witness was allowed to be recalled, and 
asked the particular question : and the 
same rule was laid down by Parke, B., in 
Crowley v. Page, 7 C. & P. 780, post, p. 
2320, note (a), and in H. v. Pearce, Glo. 
Spr. Ass. 1829, MSS. C. S. (1. learned 
judges have in many instances allowed 
witnesses to be recalled in order to lay a 
foundation for the admission of such con­
tradictory evidence. In R. v. Harris, 
Salop Spr. Ass. 1842, upon an indictment 
for murder, the prisoner had no counsel, 
and in his defence to the jury he alleged 
certain statements to have been made by 
the principal witness for the prosecution, 
and imputed that his son, who could prove 
the statements, had In-en prevented from 
attending to give evidence for him ; and 

VOL. II.

Pattcson, ,T., stopped the trial, and ordered 
the son to be sent for, at the same time 
directing that no communication should 
be made to him of the matters as to which 
he was going to be examined. The 
prisoner having no attorney, and the son 
not having been examined by any one as 
to what statements he had heard the 
witness make, a difficulty arose as to the 
mode which was best to be adopted in the 
examination of the son, and the cross- 
examination of the witness, and the following 
mode was adopted as the best under the 
peculiar circumstances of the case :— 
The son was first examined by the editor, 
at the request of the learned judge, as to 
what he had heard the witness say, the 
witness l>eing kept out of Court during 
such examination, and then the witness 
was called in and cross-examined by the 
editor as to the statements which the son 
had sworn that he had made. The jury 
acquitted the prisoner, although t heevidenec 
for the prosecution was very strong. This 
case has been mentioned, as it may serve 
as a guide for the practice in cases where 
the prisoner wishes to call witnesses to 
prove contradictory statements made by 
witnesses for the prosecution, without 
having laid the ground for so doing in a 
proper manner.’ C. 8. G.

4 L
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By sort. 5 (u) * a witness may be cross-examined as to previous state­
ments made by him in writing, or reduced into uniting, relative to the 
subject matter of the indictment or proceeding, without such writing 
being shewn to him ; but if it is intended to contradict such witness 
by the writing (r) his attention must, before such contradictory proof 
can be given, be called to those parts of the writing which are to be used 
for the purpose of so contradicting him : provided always, that it 
shall be competent for the judge at any time during the trial to 
require the production of the writing for his inspection, and he may 
thereupon make such use of it for the purposes of the trial as he may 
think tit * (w).

This enactment applies to depositions before justices or coroners (i) 
as well as to letters or other statements made in writing or reduced to 
writing by the witness, and as to depositions supersedes the former prac­
tice (y). The same rule applies to the cross-examination of a witness 
on his deposition by counsel for the Crown as by counsel for the 
prisoner (z).

If the document is not in the possession of the cross-examining party, 
or of the court (as in the case of depositions transmitted by committing 
justices) notice to produce should be served on the defendant if it is 
in his custody, or a subpœna duces tecum on any other person who has it. 
Where the document is not made available to the cross examining party 
by any means, the question then arises whether the judge has power

(u) This section, taken with k. I of the 
Act, applies to all criminal and civil pro- 
ccedings. The rule applied to civil pro- 
feeding* by the Common I .aw Procedure 
Act, 1854, s. 24, which was repealed in 
1892 (.S, L. R.). Ah to the practice 
before the above Act, hcc Queen Caroline'* 
case, 2 B. & B. 280. R. r. Taylor, 8 C. & 
I*. 720. R. v. Holden. 8 C. & P. 000. R. 
v. Edward*, 8 C. & P. 20. R. r. Price, 7 
Cox, 405. R. v. Moir, 4 Cox, 270. R. v. 
Newton, 4 Cox, 202. R. v. Curtis, 2 C. & K. 
703. R. v. Peel, 2 F. & F. 21.

(i>) To contradict by the writing it must 
In- put in evidence. R. v. Riley, 4 K. & F. 
904. R. »•. Wright, ibid. 907.

(«') Boyle v. Wineman, II Ex. 300.
(z) See R. v. Barnett. 4 Cox, 209, R. v. 

Maloney, 9 Cox, 20, a* to former law.
(y) ’I he old rules an laid down by the 

judges in 7 C. A P. 070, were : I. That 
where a wit lies* for the Crown ha* made a 
deposition liefore a magistrate, he cannot, 
on hin eroHs-cxainination by the primmer'* 
counsel, be asked whether he did or did 
not, in hi* deposition, make auch or auch 
a statement, until the depoaition itself ha* 
been read, in order to manifest whether 
auch statement i* or ia not contained 
therein; and that auch depoaition muat 
be read aa jiart of the evidence of the cross- 
examining counsel. 2. That, after auch 
deposition ha* l»eeii read, the priaoner'a 
counsel may proceed in hi* emaa-examina- 
lion of the wit ties* aa to any aupjioaed con-

t radict inn or variance between t he testimony 
of the witneaa in Court and hi* former 
de|xi*ition ; after which the oounael for the 
proaeeut ion may «‘-examine the witneaa, and 
after the priaoner’a counsel haa addressed 
the jury, will be entitled to reply. And in 
case the counsel for the prisoner comment* 
upon any aup|M>aod variance or contradic­
tion, without having read the deposition, 
the Court may direct it to be read, and 
the coun*el for the prosecution will be 
entitled to reply upon it. 3. That the witneaa 
cannot, in cross-examination, he com- 
|>clled to answer whether he did or did 
not make auch or auch a statement before 
the magistrate, until after hia deposition 
haa been read, and it appear* that it con­
tains no mention of auch statement. In 
that event, the counsel for the prisoner 
may proceed with hia croaa-examination, 
and if the witneaa admit* auch statement 
to have l>een made, he may comment 
upon auch omission, or u)hiii the effect* 
of it upon the other |»art of hia testimony ; 
or, if the witneaa denies that he made such 
atatement, the counsel for the primmer 
may then, if auch atatement be material 
to the matter in issue, call witnesses to 
prove that he made auch statement. But 
in cither event, the reading of the depoai- 
tion ia the priaoner'a evidence, and the 
counsel for the prosecution will be entitled 
to reply.

(z) R. v. Muller, 10 Cox, 43, Pollock, 
C.It., and Martin, It.
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to compel its production. The words ‘ it shall be competent for the judge, 
at any time during the trial, to require the production of the writing for 
his inspection,’ are perfectly general, and, if they stood alone, would 
seem to give the judge such power ; but they occur in the proviso to the 
preceding part of the clause, which seems plainly to contemplate that the 
document is in the hands of the cross-examining party : and they seem 
to have been introduced for the purpose of enabling the judge to prevent 
an improper impression being produced by a partial communication 
of the contents of the writing ; and, therefore, it admits of serious doubt 
whether it would be held that the judge was empowered in such a case 
by this clause to compel the production of the writing. Then, suppose 
the writing not to be attainable in these cases, or that it is in the possession 
of some person who has not been subpoenaed to produce it, and is not 
present ; in such a case, as the power to cross-examine as to any writing 
is given in perfectly general terms, there seems no doubt that the right 
to cross-examine would exist ; but as, before any contradictory proof 
can be given, the attention of the witness is to be called to the parts of the 
writing (a), it seems to be clear that in such a case no contradictory proof 
will be admissible.

If a paper written by the witness is proved to have been lost or 
destroyed (in which case the only mode of contradicting him would be by 
producing afterwards some secondary evidence of the contents of the 
paper), the counsel may cross-examine the witness as to the contents of 
such paper (b). Where on the trial of an indictment which had been 
found at the Monmouth Special Commission, it was proved that at that 
Commission the depositions of the witnesses had been frequently produced, 
and that they had been mislaid, and that diligent search had been made 
for them several times, and they could not be found ; Patteson, J., 
held that a witness might be cross-examined as to what he had said 
before the magistrates by a copy of the depositions, which was proved 
to be a correct copy (r).

A witness, who has mentioned a fact in his evidence, may be asked 
whether he had mentioned it on his examination in bankruptcy, without 
putting his examination into his hand, as the object is to shew that he 
did not mention the fact, and he may admit that if he chooses ; if he 
does not ask for the examination to refresh his memory, he may answer 
without it if he chooses (d).

Whenever counsel puts a document into the hands of a witness, and 
asks him whether it is in his handwriting, and then proceeds to found 
any question on such document, the counsel on the opposite side has 
a right to see it ; and the only case in which the opposite counsel has not 
this right is where counsel, after handing the document to the witness 
(and asking him whether it is his handwriting), goes no further (r).

If a letter or other writing be tendered in evidence for the purpose

(«) See Sladden v. Sergeant, 1 F. & F. 
322.

(fc) Taylor, Ev. (10th ed.) s. 1447.
(r) R. v. Nhellard, « C. & P. 277.
(d) Ridley v. Clyde, I M. & Rob. 197; 

» Bing. 349, Tindal. C.J.

(e) Cone r. Thames Haven Dock Co., 
2 ('. & K. 7f>7. See Taylor, Ev. (10th cd.) 
s. 1452. The words between brackets 
are inserted from the marginal note, and 
render the jwssage consistent with the 
regular practice.
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of contradicting a witness, and a question is raised whether it was written 
by the party, it is for the judge to determine that question (/').

Practice before the Act. In some cases before IHtiti, the counsel 
for the prisoner, on cross-examining a witness for the prosecution, offered 
to put into his hand his deposition, and then proposed to ask him whether, 
having looked at the paper, he still persevered in the statement already 
made in his evidence in Court ; Parke, IV, and Coltman, J., had some 
doubt as to the propriety of this course ; but, it having been permitted 
by some judges, they thought it right to allow it. They, however, asked 
the opinion of the judges whether they were right, and the judges were of 
opinion that the course pursued was inexpedient, and that it ought not 
to be allowed in future (</). It seems to have been considered a fitting 
course for the judge to look at the depositions while the witnesses were 
under examination, and question them as to any discrepancy between 
them and their evidence (//) ; but in other cases judges have refused, 
where counsel were " " by the prisoner, to look at the depositions
at all (t).

Where the witness could not read writing, the officer of the Court 
was allowed to read the depositions over to him (/). Where it was 
proved that the depositions had been regularly taken and returned to the 
Court, but after diligent search could not be found, cross-examination 
was allowed from copies certified as correct by the justice’s clerk (jj). 
Where, when the prisoners were first brought before the magistrate 
charged with the felony, the witnesses were sworn, examined by the 
magistrate, and cross-examined by the prisoners, and written minutes 
of the examination and cross-examination were made by the clerk 
to the magistrates under the inspection of the magistrates, these 
minutes were then sent to the office of the clerk to the magistrates, and 
there delivered to a clerk named Tasker, who proceeded to write the 
depositions from the minutes. The witnesses attended in the office, and 
in the course of writing the depositions Tasker put some questions to 
each of them, for the purpose of rendering the depositions more correct, 
clear, and complete. The answers given to these questions were inserted 
in the depositions. The magistrate was not present, nor were the prisoners 
at the office of the clerk to the magistrates. The depositions having been 
thus written, the witnesses appeared again before the magistrates, and 
in the presence of the prisoners were resworn : the depositions were read

(/) Cooper v. Dawson, 1 F. & F. 550, 
Wightman, J. Boyle v. Wiseman, II Kx. 
300.

(f/> Anon. [1843], cited in H. Ford. 
2 Den. 245, from the MSS. of Darke, B. 
R. r. Ford 118511, 2 Den. 245 ; 5 Cox. 184. 
It. v. Palmer [1851], 5 Cox, 230, Pollock, 
C.B. R. r. Brewer |I803|, « Cox, 409, 
Blackburn, •).

(A) R. v. Edwards, 8 C. à P. 20. ‘ This 
is a course which has not unfrequently 
been adopted in cases where the prisoner 
has had no counsel, and in such eases it 
appears highly expedient, as prisoners 
rarely have copies of the depositions 
unless they are defended by counsel,

and, even if they had, probably would not 
be able properly to avail themselves of 
any contradictions that might arise ; and 
it is to be remembered that the de|xwitions 
are returned to the judge for the expr<*ss 
purpose of enabling him to judge as to 
the accuracy of the witnesses.’ C. S. (I.

(i) R. r. Thomas, 7 (*. & P. 817, Parke, 
B„ as stated 8 C. tc P. 27. and that state- 
ment is correct. R. r. Holden, 8 C. & P. 
<><Mi.

(j) R. r. Edwards, nbi «up. But see 
R. r. 'looker,4 Cox, 93 (b). R. r. Matthews, 
ibid. 93, probably inaccurately reported. 
R. v. Ford, 2 Den. 245.

(jj) R. v. tShellard, 9 C. & P. 277.

551
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over to them, and a full opportunity was afforded for cross-examination 
before the depositions were signed by the witnesses. Upon these circum­
stances appearing on the trial, the counsel for the prisoners proposed to 
ask one of the witnesses for the Crown this question, ‘ Did you not tell 
Mr. Tasker that you were watching the prisoner Christopher till a quarter 
before one o’clock ? ’ The question was material, and had reference 
to what was said by the witness in answer to some question put by 
Tasker, as above stated, in the course of writing the depositions, and the 
witness’s answer would, according to the evidence, appear on the deposi­
tions. The depositions were not read or tendered in evidence. The 
question was overruled by the Court ; and it was contended, on a case 
reserved, that if it were a legal deposition, it only excluded an inquiry 
into what took place before the magistrate. It was answered that, 
if Tasker had taken down the answers, and the witness had signed them, 
that paper would exclude evidence of what was said, and that it was like 
a statement contained in a letter (/). Wilde, C.J., said : * We think the 
question proper and legal, and that an answer should have been required. 
It is objected that the answer was to be found in a paper signed by the 
witness, which must be regarded as a deposition, having acquired that 
character from the circumstances under which it was made. But the 
ground deposition is exclusive evidence of a matter contained
in it is the presumption that the magistrate has done his duty, and taken 
down all that was material in the testimony of the witness. But Tasker 
was a mere stranger ; he could not, by any act of his, attach to the writing 
a character which would exclude parol evidence of what was so written ; 
it does not become primary evidence of such matter : the witness’s own 
words are the primary evidence of the statement. Suppose the witness 
had said something, and had then written it down himself, his writing 
would not exclude his speech. Why then should Tasker’s writing do so ? 
The whole argument was founded on an incorrect analogy. The conviction, 
therefore, was wrong ’ (kk).

Contradicting Witness. - If a witness answers a question which is wholly 
irrelevant, and therefore improperly asked on cross-examination, the 
cross-examining party may not call evidence to contradict that answer. 
The right to call evidence to contradict answers given to questions put 
to shake a witness’ credit is limited to questions which not only go to his 
credit, but are also connected with the subject of inquiry, and if a witness 
is asked, on cross-examination, whether he has been guilty of a crime, or 
any conduct which would discredit him as a witness, but is unconnected 
with the matter in issue, and he denies it, his answer is conclusive (/).

So where, on the trial of an information charging a maltster with 
having used a cistern for making malt without having previously entered 
it, a witness was asked on cross-examination whether he had not said 
that the officers of the Crown had offered him £20 to say that the cistern

(k) It was also contended that the deposi- evidence of the witness*» statement by 
tion was not a loyal deposition at all ; hut no reducing it to writing than any one present 
opinion was pronounced on this objection, at a seditious meeting can exclude parol

(kk) R. r. Christopher, I Den. Ô30 : 11) evidence of words there spoken by choosing 
L. .1. M. C. 103. In the course of the argu- to make a memorandum of them.’ 
ment .Maulc, .1., said : ‘ Tasker usurped an (/) Ante, p. 2312. 
authority. He can no more exclude parol

920912
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had been lined, and he denied having said so ; it was held that the 
evidence was inadmissible to prove that he had said so ; for the contra­
diction would be on a matter wholly irrelevant, and would in no way 
affect the character of the witness (w).

Where on a trial for rape the prisoner called a witness, who stated 
that he could not speak English, and was accordingly sworn and 
examined in Irish, through an interpreter, and on cross-examination he 
again denied that he could speak English, and he also denied that he 
had spoken in English to two girls within the last few days, and these 
girls were called, and proved that ho had so spoken to them in English. 
Upon a case reserved, it was held that the evidence of these girls ought 
not to have been admitted (n). But where a woman, who was the only 
witness to prove an abominable offence, swore that she did not know 
the prisoner previously, evidence was admitted that they knew each 
other well, and were, in fact, intimately acquainted (o).

Upon a trial for murder in Ireland, a witness identified the prisoner, 
and was cross-examined as to whether he had not stated that the prisoner 
was not the man. This he denied. The prisoner called A. and B. to 
prove that the witness had said to them that the prisoner was not the 
man. The prosecution were allowed to call C. and I)., who were present 
at the alleged conversation with A. and B., to contradict them, and 
support the witness ; but in the same case, a police constable having 
stated that a witness who identified the prisoner had previously told him 
that he could not identify him, and having said on cross-examination that 
he had reported this to his superior officers, May, C.J., refused to allow 
the superior officers to be called to rebut this statement (p).

Where in an action on a joint and several promissory note made, 
by the father and grandfather of the defendant, who was sued as the 
administrator of his grandfather, the defence was that the plaintiff had 
forged the note in question, and also another note, in order to cover the 
forgery of the first note, and a charge had been preferred against the

(m) A. (1. v. Hitchcock. 1 Ex. Ill : 
Hi L .1. Ex. 289. Pollock, C.B.. Maid : ‘The 
lest whether the matter is collateral ornot is 
this : if the answer of a witness is a mailer 
which you would be allowed on your part to 
prove in evidence if it have such a con- 
section with the issue that you would he 
allowed to give it in evidence—then it is 
a matter on which you may contradict 
him. | But this scents to he much too 
narrow a rule, and so said O'Brien, .1., in 
It. v. Burke, infra.] If you ask a witness 
whether he has not said so and so, ami 
the matter he is supposed to have said, 
would, if he hail said it. contradict any 
other part of his testimony, then you may 
call another witness to prove that he had 
said so, in order that the jury may believe 
the account of the transaction which he 
gave to that other witness to be the truth, 
and that the statement he makes on oath 
in the witness box is not true (more ac­
curately, in order that the jury may 
disbelieve or doubt the statement of the 
witness). It must be connected with the

issue as a matter ca|>ahle of being distinctly 
given in evidence, or it must be so far 
connected with it as to be a matter which, 
if answered in a particular way. would 
contradict a part of the witness’s testi­
mony ; ami if it is licit her tin* one nor the 
other of these, it is collateral to, though 
in some sense it may be considered as eon- 
neoted with, the eubjeol of inquiry.' The 
editor has inserted the parts between 
brackets. C. S. (1.

(n) It. ». Burke, 8 Cox, 44 (Ir.) Three 
judges thought the evidence rightly 
received.

(o) R. ». Dennis, 3 K. & F. 802. The 
admissibility of the evidence was not dis­
puted, and Byles, J., left it to the jury in 
favour of the prisoner.

(p) R. t>. Whelan, 8 L R. Ir. 314: 14 (’ox, 
808. The proper test appears to be whether 
the evidence is relevant or irrelevant, and the 
question is not one merely for the discretion 
of the judge and therefore it would seem 
that the latter ruling of May, C.J., cannot 
be supported. Sec R. ». Shaw, 10 Cox, 603.
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plaintiff for the forgery before the magistrates, but dismissed ; the 
defendant was examined as a witness, and was asked on cross-examina­
tion whether his father had not, after the charge was preferred against 
the plaintiff, said in his presence that ‘ he was sorry he had forgotten 
that he had signed two notes.’ The defendant answered in the negative. 
It was held that the plaintiff’s counsel could not call a witness, in whose 
presence the father had made the statement, for the purpose of shewing 
that the father had made the statement, and that the defendant had 
heard it ; for the issue sought to be raised was purely collateral (17). So 
where in an action for an assault on the plaintiff’s wife, she swore that 
the assault was of an indecent character ; the defendant denied it, and 
on cross-examination denied other indecent assaults on some young 
]>ersons ; and evidence on the part of the defendant was tendered to 
disprove these imputations, which was objected to unless evidence was 
admitted in support of them ; it was held that such evidence on the one 
side or the other was inadmissible, as the matter inquired into was quite 
collateral to the issue to be tried (r).

Partiality.—It is allowable to ask a witness in what manner he stands 
affected towards the opposite party in the cause, and whether he does not 
stand in such a relation to that person as is likely to affect him, and 
prevent him from having an unprejudiced state of mind, and whether 
he has not used expressions imputing that he would be revenged on some 
one, or that he would give such evidence as might dispose of the cause in 
one way or the other ; and if he denies it, evidence may be given as to 
what he said, not with the view of having a direct effect, but to shew what 
is the state of mind of that witness, in order that the jury may exercise 
their opinion as to how far he is to be believed (*). In an action on a 
promissory note (in which the defence appears to have been that the note 
was forged), the female servant of the plaintiff, who was one of the attest­
ing witnesses to the note, was asked on cross-examination whether she did 
not constantly sleep in the same bed with the plaintiff, which she denied. 
Coleridge, J., held that a witness might be called by the defendant to 
contradict her ; as the question was whether the witness had contracted 
such a relation with the plaintiff as might induce her the more readily 
to conspire with him to support a forgery ; just in the same way as if 
she had been asked if she was the sister or daughter of the plaintiff, and 
had denied that. But if the question had been whether the witness 
had walked the streets as a common prostitute, that would have been 
a collateral issue, and, if she had denied it, she could not have been 
contradicted (().

If the misconduct imputed relates to the subject of inquiry, as, if a 
witness for the Crown is asked whether he had not said that he would

(7) Palmer v. Trower, 8 Ex. 247. Aider- 
■on, K. said : * It is a statement made in 
the presence of the defendant of a fact not 
within his own knowledge ; if it had been 
made in the presence of the grandfather, 
who is represented by the defendant, the 
ease might have lieen different.’

(r) Tolman r. Johnstone, 2 F. & K. tiff, 
('oekhurn, C.J., after consulting the other

judges of Q.B.
(h) A. (». v. Hitchcock, I Ex. 93 ; Hi 

L. J. Ex. 259, Pollock, C.B.
(/) Thomas v. David, 7 C. & P. 350. In 

Mellmish v. (’oilier, 15 Q.B. 883, Coleridge, 
J., said : * The principle I went upon in 
Thomas v. David was that the fact was 
one that the defendant might have proved
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be revenged on the prisoner, and would soon fix him in gaol (u), or whether 
he had not made declarations to procure persons corruptly to give 
evidence in support of the prosecution (v), evidence may be called to 
contradict him if he denies the words or declarations imputed to him. 
Thus where on an indictment for an indecent assault on a girl, another 
girl denied in cross-examination that two letters were in her handwriting ; 
and on the part of the prisoner, the suggestion was that the charge was 
the result of a conspiracy among the children and their parents ; it was 
held that it might be proved that these letters were in the handwriting 
of the girl, and that the letters might be read ; but that they were only 
evidence for the purpose of detracting from the credit of the girl (w).

Where on one trial the jury were discharged, and on the second trial 
a witness admitted in cross-examination that she had been in England 
and had prosecuted for a felony ; it was held that it might be proved 
that on the former trial she had denied that she had ever been in England 
or had prosecuted there ; for, no matter whether the question was 
relevant or irrelevant to the present issue, it went to the consistency of 
her evidence on the two trials (z).

If the witness declines to answer a question proposed to him, on the 
ground that the answer might tend to criminate him, and the court is of 
opinion that he cannot be compelled to answer, the adverse party has 
also, in this instance, his subsequent opportunity of tendering his proof of 
the matter, which is received, if by law it ought to be received (y).

Where a witness said on cross-examination that he had no recollection 
of a certain declaration one way or the other, without expressly denying 
it; Tindal, C.J., held that a person could not be called to prove the 
declaration ; saying that he had never heard such evidence admitted 
in contradiction, except when the witness had expressly denied the 
declaration (s). But in a later case where a witness neither admitted 
nor denied a verbal statement relevant to the matter at issue ; Parke, 
B., held that evidence was admissible to shew that the witness had made 
such a statement (a). This matter appears to be settled by sect. 4 of 
Denman’s Act (ante, p. 2312) (6).

(u) R. v. Yewin, 2 Camp. (138.
(v) Queen Caroline's ease, 2 B. & B. 311.
(to) R. r. M‘Gavaran, 0 Cox, 64, Williams,

•T. The letters spoke of sticking to the 
charge made against the prisoner, hut 
there was no proof that they had been 
delivered to the person to whom they were 
addressed.

(r) R. v. Rorke, 0 Cox, 100 (Ir.), Lefroy 
and Monahan. C.J.I.

(;/) QueenCarolino’soase. 2 B.& H. 313,314.
(z) Paine r. Bees» on, I M. & Rob. 20.
(«) Crowley r. Page, 7 C. & P. 780. He 

said : * Evidence of statements by witnesses 
on other occasions relevant to the matter 
at issue, and inconsistent with the testi­
mony given by them on the trial, is always 
admissible, in order to ini|>cacli the value 
of that testimony ; hut it is only such 
statements as are relevant that are admis­
sible, and in order to lay a foundation for 
the admission of such contradictory state­

ments, and to enable the witness to explain 
them, and, as 1 conceive, for that purpose 
only, the witness may he asked whether 
he ever said what is suggested to him, 
with the name of the person to whom or 
in whose presence he is supposed to have 
said it, or some other circumstance suf­
ficient to designate the particular occasion. 
If the witness, on the cross-examination, 
admits the conversation imputed to him, 
t here is no necessity for giving ot her evidenco 
of it ; hut if he says he docs not recollect, 
that is not an admission, and you may 
give evidence on the other side to prove 
that the witness did say what is imputed, 
always supposing the statement to be 
relevant to the matter at issue. This has 
always been my practice, and if it were 
not so you could never contradict a witness 
who said lie could not remember.’

(h) Nee R. r. Whelan, 8 L. R. (Tr.) 314 ; 
14 (’ox, 505.
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The credit of a witness may be impeached, not only by giving evidence 

to prove statements made by him at variance with his testimony, but 
by calling witnesses to prove his declarations and acts touching the 
subject matter of inquiry (c). The rules above stated, as to the necessity 
of a previous cross-examination of the witness whom it is proposed to 
discredit, apply equally to this method of discrediting him. So that if 
it is intended to offer evidence of former declarations of a witness, or of 
acts done by him, though not with a view to contradict his statement 
upon oath in examination in chief, but with a view of discrediting him as 
a corrupt witness ; in this case also the witness should be first cross- 
examined as to such declarations, or acts (d) ; for an opportunity must 
be afforded the witness of explaining his conduct before evidence can be 
adduced to impeach his credit by proof of the fact. Thus where the 
witness’s moral character is relevant to the issue, expressions of the 
witness may be proved without putting them to him in cross-examination, 
if they tend merely to disgrace the witness by shewing that he has made 
unbecoming declarations ; but even if they be of such a nature, they 
must be put to him in cross-examination, if they tend likewise to con­
tradict some part of the witness’s evidence. Therefore in an action for 
seducing the plaintiff’s daughter, which the daughter proved, it was held 
that the defendant could not give evidence that she had talked of another 
person as her seducer and the father of her child, unless she was first 
asked in cross-examination whether she ever used those expressions (e).

Attacking Character. A witness may in cross-examination, or 
if adverse (by leave of the judge), be asked questions the answers 
to which may tend to criminate or degrade him. But it is his 
privilege (/') to object and refuse to answer a question if the answer 
would tend to expose him to criminal or penal consequences (</) 
in respect whereof he has not been sued, prosecuted, acquitted 
or pardoned (/t) (see post, p. 2331), or the proceeding is statute 
barred (t). The rule as to criminating questions does not apply to 
convictions, the penal consequences having already been incurred. 
But a defendant who has given evidence on his own behalf may not be 
cross-examined as to previous convictions except in the cases specified in 
the Criminal Evidence Act, 1898 ((>1 and 62 Viet. c. 36), ante, p. 2271.

Convictions. By the Criminal Procedure Act, 1865 (28 & 29 Viet, 
c. 18), s. 6, ‘ a witness may be questioned as to whether he has been con­
victed of any felony or misdemeanor, and upon being so questioned, if 
he either denies or does not admit the fact, or refuses to answer, it shall 
be lawful for the cross-examining party to prove such conviction ; and 
a certificate containing the substance and effect only (omitting the 
formal parts) of the indictment and conviction for such offence, purport­
ing to be signed by the clerk of the Court, or other officer having the 
custody of the records of the Court, where the offender was convicted, or

(<") Queen Caroline's case, 2 It. & It.
311.

id) 2B.ftB.SlI.
(c) Carpenter i\ Wall, Il A. & E. 803. 
if) R. r. Coote, L It. 4 P. C. 509: 42 

L J. I* C. 45. It. v. Kinglake. 11 Cox, 
499. It is not the privilege of the party

who calls him to take the objection.
(fl) Vide 14 ft 15 Viet. c. 99, s. 3 : ante,

p mo.
(A) It. r. Hoye*. I It. ft S. 311 ; 30 L. J. 

Q. It. 80S.
(«) Roberts r. Allât. M. ft M. 192. Att.- 

f!en. i\ Canard, 4 T. !.. It. 177.
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by the deputy or clerk of such officer (for which certificate a fee of five 
shillings and no more shall be demanded or taken), shall, upon proof of 
the identity of the person, be sufficient evidence of the said conviction, 
without proof of the signature or official character of the person appearing 
to have signed the same ’ (/).

This enactment is qualified by the Criminal Evidence Act, 1898 (k), as 
to the cross-examination of an accused person who elects to give evidence 
for the defence.

Degrading, but not Criminating, Questions. As to questions which 
are asked, upon cross-examination, for the purpose of throwing discredit 
on a witness, and which tend merely to disgrace and degrade him, with­
out subjecting him to a penalty or criminal charge, the authorities are 
conflicting on the point whether he is compellable to answer them (/). 
The older authorities are against the view that he must answer. In 
Peter Cook’s ease (m), on an indictment for high treason, the prisoner, in 
order to challenge a juryman, asked him if he had not said he was guilty 
and would be hanged. Treby, C.J., overruled the question, and said :
‘ You may ask upon the voire dire (n) whether he has any interest in the 
cause ; nor shall we deny you liberty to ask, whether he be fitly qualified 
according to law by having a freehold of sufficient value ; but that you 
may ask a juror or witness every question that will not make him crimin­
ous, that is too large. Men have been asked, whether they have been 
convicted and pardoned for felony, or whether they have been whipped 
for petty larceny, but they have not been obliged to answer ; for, although 
their answer in the affirmative will not make them criminal, or subject 
them to punishment, yet they are matters of infamy, and if it be an in­
famous thing, that is enough to preserve a man from being bound to 
answer. A pardoned man is not guilty ; his crime is purged. But merely 
for the reproach of it, it shall not be put upon him to answer a question, 
whereon he will be forced to forswear or disgrace himself. So persons 
have been excused from answering, whether they have been committed to 
Bridewell as pilferers or vagrants, &c. ; yet to be suspected is only a 
misfortune and shame—no crime. The like has been observed in other 
cases of odious and infamous matters, which are not crimes indictable * (o).

So in R. v. Layer (p), the Court would not allow the witness to be 
examined on the wire dire, as to whether he had been promised a pardon 
or reward for swearing against the prisoner ; and Pratt, C.J., said, ‘ If 
the objection goes to his credit, must he not be sworn, and his credit left 
to the jury ? No person is to discredit himself, but is always taken to be

(;) Thin noeticiii applies both to criminal 
and civil proceedings. The rule laid down 
as to civil proceedings by s. 25 of the 
Common Law Procedure Act, 1854, 
which was repealed in 1892 (S. L. R. ). 
As to the practice before 1854, see 
Henman r. J.ester, 12 C. B. N. 8. 770: 31 
L. J. ('. 1\ 370; and Queen Caroline’s 
ease. 2 B. A B. 288, 292.

(*) Anlr. p. 2271.
(/) Taylor, Kv. (loth od.) a. 1450.
(m) 13 St. Tr. 311.
(a) Ante. p. 2202.

(o) In R. r. Parker, 1 Cox, 70, after 
referring to this opinion, Creewell, J., said : 
1 I think it is desirable that some uniform 
rule of practice should bo laid down by 
the judges on this point since there are so 
many contradictory dicta respecting it.' 
In that case he ruled the question whether 
a witness had been convicted of crime was 
of an infamous nature, and need not be 
answered. Such cases are now governed 
by 28 A 20 Viet. c. 18. s. 0.

{p) 10 St. Tr. 93.
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innocent till it appear otherwise.’ In K. v. Freind (7), a trial for high 
treason, it was held that a witness could not be asked whether he was a 
Roman Catholic, because he might subject himself to penalties by his 
answer. Treby, C.J., said : ‘ No man is bound to answer any questions 
that will subject him to penalties or to infamy.’ In R. v. Lewis (r), which 
was an indictment for an assault, the prosecutor, in the course of cross- 
examination, was asked if he had not been in the House of Correction in 
Sussex, and Lord Ellen borough, C.J., interposed, and said, that that 
question should not be asked ; that it was formerly settled by the judges, 
among whom were Treby, C.J., and Powell, J., both of whom were great 
lawyers, that a witness was not bound to answer any question, the object 
of which was to degrade, or render him infamous. In M‘Bride v. 
M‘Bride (#), an action of assumpsit, counsel for the defendant was pro­
ceeding to cross-examine a witness for the plaintiff as to her living in a 
state of concubinage with the plaintiff ; Lord Alvanley interposed, and 
said he thought questions as to general conduct might be asked, but not 
such as went immediately to degrade the witness. His lordship added : ‘ I 
do not go so far as others may. 1 will not sav a witness shall not be asked 
to what may tend to disparage him ; that would prevent an investigation 
into the character of a witness, which it may often be of importance to 
ascertain. I think those questions only should not be asked which haw a 
direct and immediate effect to disgrace or disparage the witness.’

In R. v. O’Coigley (t), a trial for high treason, where a witness was 
asked, on cross-examination, how many informations he had laid, for the 
purpose of throwing an imputation on him as a common informer, where­
upon he appealed to the protection of the Court : it was held that the 
question should not be repeated or followed up by another.

In R. t\ Hodgson («), an indictment for a rape upon Harriet Halliday, 
the prosecutrix was cross-examined by the prisoner’s counsel, who put 
these questions to her : ‘ Whether she had not before had connection with 
other persons ? ’ and ‘ Whether she had not before had connection with a 
particular person (named) ? * It was objected that she was not obliged 
to answer these questions ; and Wood, B., allowed the objection, on the 
ground that she was not bound to answer them, as they tended to crim­
inate and degrade her. And, on a case reserved, it was held that the 
objection was properly allowed («?).

Much that was said in these cases related to criminating cpiestions. 
The decisions arc by 28 & 29 Viet. c. 18, s. 0, ante, p. 21121, rendered no 
longer of authority as to convictions of the witness. And the tendency of 
modern practice is to compel the witness to answer questions which sug­
gest discredit or degradation, but not liability to prosecution, if, in the 
opinion of the judge, the question has any real bearing on the credibility 
of the witness («•).

Even where a witness is not compellable to answer degrading questions. 
(?) 13 St. Tr. 1. 334 : 41 L J. M. C. 12. R. «.Pitcher,
(r) 4 Esp. 225. 1 C. & P. 85.
(*) 4 Esp. 242. (tr) R. r. Edwards, 4 T. R. 440. Cundell
(I) 2H St. Tr. 1191, 1358. r. Pratt. M. A M. 108. Taylor, Ev. (10th

.(«) R. & R. 211. Hut see R. r. Barker, «1.) ss. 1400. 1401. 1402. Frost v.
3 C. A P. 689. Holloway, MS. 2 Phill. Ev. 428.

(r) See R. v. Holmes, L. R. 1 C. C. R.
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the questions may legally be asked (x). In Hose v. Hlakemorc (y), 
where a witness for the plaintiff refused to answer a question, whether 
he had published a particular handbill, on the ground that he had been 
threatened with a prosecution for the publication ; and the counsel for 
the defendant, in his address to the jury, put it to them that the witness 
really must have been concerned in the publication, for that a denial of it, 
if he could deny it, would not injure him ; Abbott. C.J., interposed and 
said, that no such inference ought to be drawn, and that there was an end 
of the protection of a witness, if a demurrer to the question were to be 
taken as an admission of the fact inquired into, And in Lloyd v. Passing- 
ham, Lord Eldon expressed a similar opinion (:).

If the question is one tending to degrade, and the witness answers it, 
the cross-examining party must be satisfied with the answer, and will not 
be allowed to falsify it by evidence (a) ; if the question is merely collateral 
to the point in issue (6) ; for if it is relevant to it, and the witness denies the 
thing imputed, evidence may be called to contradict. Thus where a 
witness for a prosecution in larceny had been asked, in cross-examina­
tion, whether he had not been charged for robbing his master, and 
whether he had not afterwards said he would be revenged of him, and 
would soon fix him in gaol, and had denied both ; Lawrence, J., ruled, 
that as to the former, his answer must be taken as conclusive ; but that 
as the words were material to the guilt or innocence of the prisoner, 
evidence might be adduced that they were spoken by the witness (r).

On an indictment, which was prosecuted by the attorney-general, 
a police-officer, on cross-examination, stated that he had attended a 
meeting by the direction of the commissioners of police, and that his 
instructions were to attend the meeting and report, and that he attended 
the meeting and reported ; he was asked whether he attended as a spy, 
and the question was objected to. Campbell, C.J., said : ‘ 1 am of opinion 
that it is irregular, not on the ground that the witness is called on to 
criminate himself, and may refuse to answer, but on the ground that he is 
called upon to draw an inference from the facts. It will be open to the 
counsel for the prisoner to denominate the witness a spy hereafter if he 
think fit ; but I am of opinion that he cannot ask the witness, “ Did you
go as a spy ! *’(d).

It makes no difference in the right of a witness to protection from
(x) Taylor. Ev. (10th «I.) s. 1430.
(y) Rv. & M. 382. See R. v. Watson, 2 

Stark. (N. I».) 137: 32 St. Tr. I.
(z) ltt Vos. 59, 1)4 : 33 E. R. 90S. See 

the note of the reporters in Rose v. Blake- 
more, in wliieh doubts are ably expressed, 
with deference to such high authorities, 
whether these dicta bo not inconsistent 
with the general principle* on which the 
rules concerning the right of witnesses to 
refuse an answer to questions have been 
established.

(n) R. v. Watson. 2 Stark. (N. I’.) 149. 
151, 158 : 32 St. Tr. I. R. r. Clarke. 2 
Stark. (N. V.) 242, Holroyd, J. Harris 
v. Tippett, 2 Camp 637, l^wrence, .1. 
In Harris v. Tippett the witness being 
called for the defendant, was asked whether

he had not attempted to dissuade a witness 
examined for the plaint ill from attending 
the trial. The question, therefore, it 
might be argued, was not altogether 
collateral, but so connected with the cause 
that other witnesses might be called to 
contradict him. See Queen (/'aniline’s 
case, 2 B. & B. 311, and the cases where a

firosecutrix in rape has been contradicted 
•y other witnesses, ante, p. 2318.

(/>) For the Court will not try a collateral 
issue as to the conduct imputed to the 
witness.

(r) R. r. Ye win, 2 ('amp. 638; see also 
Queen Caroline's ease, 2 B. & B. 313, and 
ante, p. 2320.

(rf) B. r. Barnard, I F. & F. 240.
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bring compelled to answer incriminating or degrading questions that he 
does not make the claim until he has answered in part, lie is entitled to 
protection at whatever stage of the examination he chooses to claim it (e).

(c) Re-examinaiion.
The object of re-examining a witness being merely to explain the facts 

stated by the witness on cross-examination, or to restore his credit so far 
as it has been shaken by cross-examination (/), he cannot be re-examined 
as to any facts unconnected with it ; but if any material question has been 
omitted in the examination in chief, the practice is to suggest it to the court, 
who will put it to the witness, or decline to do so, at its discretion (#y).

After a witness has been cross-examined respecting his former 
statements and declarations, for the purpose of affecting his credit, there 
is a right to re-examine him so far as to give him an opportunity of 
explaining such statements and declarations. Thus if that which the 
witness has stated in answer to the question on his cross-examination 
arose out of the inquiries of the person with whom he had the conversation, 
the witness may be asked in re-examination what those inquiries were (h). 
And he may also be asked what induced him to give to that person the 
account which he has stated in the cross-examination (i).

Hut this, it should seem, is the limit of such a re-examination. Abbott, 
C.J., in delivering his opinion in Queen Caroline’s case, said : * I think the 
counsel has a right, upon a re-examination, to ask all questions which 
may be proper to draw forth an explanation of the sense and meaning of 
the expressions used by the witness on cross-examination, if they be in 
themselves doubtful ; and also of the motive by which the witness 
was induced to use those expressions ; but I think he has no right to go 
further, and to introduce matter new in itself, and not suited to the purpose 
of explaining either the expressions or the motives of the witness ’ (;').

He also said : ‘ I distinguish between a conversation which a witness 
may have had with a party to the suit, whether criminal or civil, and a 
conversation with a third person. The conversations of a party to the 
suit, relative to the subject-matter of the suit, are in themselves evidence 
against him in the suit and, if a counsel chooses to ask a witness as to 
anything which may have been said by an adverse party, the counsel for 
that party has a right to lay before the court the whole which was said 
by his client in the same conversation ; not only so much as may explain 
or qualify the matter introduced by the previous examination, but even 
matter not properly connected with the part introduced upon the previous 
examination ; provided only that it relate to the subject-matter of the 
suit ; because it would not be just to take part of a conversation as

(0 R. r. Carbett, 1 Den. 236, 2C.4 K. 
474, which overrule# numerouscontrary d• do 
iukI decision#, e.j., Hast v. Chapman, M. A 
M. 4li. Dixon v. Vale, 1 C. & 1*. 278. Sec 
Taylor, Ev. (IOth ed.) p. 1064, note 3.

(/) In a colonial case, where, on the 
charge of hodomy with a boy, the boy # 
mother had in cro##-examination stated 
that she had not told her husband of the 
condition in which she had found the boy, 
it wot held that the judge or eounsel for

the Crown might properly ask the mother 
to explain the reason for not telling the 
father, as the answer unexplained would 
tend to impeach her credit. R. v. 
Kelly 111107 J, 7 N. S. W. State Rep. 
318.

(<j\ Taylor, Ev. (10th ed.) a. 1474.
(A) 2 B. A B. 295.
(a) Ibid.
(/) 2 B. A B. 297.
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evidence against a party, without giving to the party, at the same time, 
the benefit of the entire residue of what lie said on the same occasion. 
But the conversation of a witness with a third person is not in itself 
evidence in the suit against any party to the suit. It becomes evidence 
only as it may affect the character and credit of the witness, which 
may be affected by his antecedent declarations, and by the motive 
under which he made them ; but when once all which had constituted 
the motive and inducement, and all which may shew the meaning of the 
words and declarations has been laid before the court, the court becomes 
possessed of all which can affect the character or credit of the witnesses, 
and all beyond this is, in my opinion, irrelevant and incompetent ’ (k).

But the distinction thus drawn was after full consideration overruled, 
and a safer and more intelligible principle adopted, viz. that re-examina­
tion is to be confined to shewing the true colour and bearing of the matter 
elicited by cross-examination, and that new facts or new statements, 
not tending to explain the witness’ previous answers, ought not to be 
admitted (/). Thus where an accomplice being cross-examined with a 
view to throw discredit on his testimony, confessed that he had com­
mitted two robberies the same night as the one charged in the indictment, 
and on re-examination it was proposed to ask him as to the particular 
circumstances attending those robberies, and the persons in whose com­
pany they were committed, in order to shew that the prisoners were the 
persons ; Littledale, J., refused to allow it, observing that the cross- 
examination having been only with a view to the witness’ discredit, 
it was not competent to the counsel for the prosecution, on re-examina­
tion, to ask questions not arising out of such cross-examination (m), in 
order to criminate the prisoners.

(d) Recallifuj Witnesses.
Though counsel for the prosecution had closed his case, and counsel 

for the defence has taken an objection as to a defect in the evidence, the 
judge is at liberty to make any further inquiry of the witnesses he thinks 
fit, in order to answer the objection (n). In K. v. Remnant (o), on a case 
reserved for the opinion of the judges, none of them seemed to have any 
doubt but that it was competent and proper for the judge to do so.

It is reported to have been ruled by Lord Kenyon (/>), that where a 
witness has been examined by one party, and cross-examined by the

(k) 2 B. & B. 297, 298. The other judge* 
except Best, J.,' agreed with the Chief 
Justice ; but the bird Chancellor and 
Lord Redeadale were of the Haine opinion 
with Bent, J., and differed from the other 
judges, inasmuch as they thought that the 
entire conversation ought to he admitted, 
not as evidence of any fact that might be 
asserted in the course of it, but solely and 
simply as explanatory of the witness's 
motives, and as setting his character and 
credit in a fair, full, and impartial point 
of view.

(/) In Prince r. Sa mo, 7 A. & E. <127, an 
action for malicious arrest, a witness called 
for the plaintiff stated on cross-examination 
that the plaintiff had instituted a prosecu­

tion for perjury against a witness examined 
against him in the action in which lie hail 
been arrested, and that the plaintiff hail 
said that he had been remanded by the 
Insolvent Debtors Court. On his re-examin 
at ion it was proposed to ask him whether 
the plaintiff had not also, on the trial of 
the indictment, sworn that the advance 
in quest ion was a gift and not a loan ; but 
Denman, ruled that the question
could not Ik* put, and the Court held that 
the ruling was right.

(m) R. r. Fletcher, I Isiw. III.
(n) Taylor, Ev. (10th vd.) s. 1477.
(o) R. A R. 19ft.
(//) Dickinson v. Slice, 4 Ksp. 07.
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other, and the latter has afterwards occasion to call the same witness 
back as part of his own ease, the privilege of cross-exaniination continues, and 
leading questions may be put to him. Hut the mode of examination under 
such circumstances is now regulated according to the disposition and temper 
manifested by the witness, by the discretion of the presiding judge (</).

Where on a trial for burglary, there was nocounsel for the Crown, Taunton, 
J., after the examination of witnesses to facts on the part of the prisoners, 
recalled a witness for the prosecution, and then, addressing prisoner’s 
counsel, inquired if he had any question to ask upon it, saying that, 
although he as judge had recalled the witness for the purposes of justice, 
he thought it right that prisoner’s counsel should have the opportunity of 
cross-examining the witness again (r).

(e) Rebuff iruj Evidence.
The question whether any particular evidence ought to be admitted 

in reply, after the close of the case for the defence, rests in the discretion 
of the court, which will be exercised with a view to attain the. ends of 
justice according to the circumstances of the case (s).

The general rule is, that the evidence in reply must bear directly or 
indirectly upon the subject matter of the defence, and ought not to 
consist of new matter unconnected with the defence, and not tending to 
controvert or dispute it (f). This rule is made for the purpose of prevent­
ing confusion, embarrassment, and waste of time ; but it rests entirely 
in the discretion of the judge whether it ought to be strictly enforced 
or remitted, as he may think best for the discovery of truth and the 
administration of justice (u).

Where on an indictment for larceny, the case for the Crown rested 
merely on the fact of the stolen property being found in the house of the 
prisoner soon after it was lost, and a witness for the defence proved that 
the prisoner bought the property from a third person, who was called by 
the counsel for the Crown to prove not only that the prisoner did not 
buy the property of him, but that he saw the prisoner steal it ; it was 
held that his evidence was only admissible as far as it went to destroy 
the case set up on the part of the prisoner, that is, to shew that the 
prisoner did not buy the property of him (v). So where the defence of the 
prisoners was an alibi, viz. that they were at a public-house, a considerable 
distance from where the. offence was committed, and it was proposed on 
the part of the Crown to prove in reply that the prisoners were seen near 
the spot at which the robbery was committed, and that, therefore, they 
could not have been in the public-house ; Taunton, J., rejected the evi­
dence, saying : ‘ Proving that the parties were near the place at which 
the offence was committed is evidence in chief, and not evidence in reply. 
Whatever is a confirmation of the original case cannot be given as evi­
dence in reply ; and the only evidence which can be given as evidence in

(q) See Bautin t>. Carew, Ry. & M. 127, (v) R. r. Stimpson, 2 C. & 1*. 415,
Abbott, C.J. Harrow, B. In l'hill. Ev. 410, it is said :

(r) R. i\ Watson, 0 C. & 1\ 053. ‘ This was carrying the rule very far, as the
(*) Wright r. Willoox, 9 C. B. 050. fact of seeing the prisoner steal the goods

])«*e v. Bower, 15 Q.B. 805. would be strong evidence that he did not
(!) Taylor, Ev. (10th ed.) s. 301. buv them.’
(«) Ibid.
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reply is that which goes to cut down the case on the part of the defence, 
without being any confirmation of the case on the part of the prosecu­
tion ’ («■). Hut where on a similar indictment a similar defence was set up, 
Alderson, It., permitted a person who had been robbed on the road near 
the place where the prosecutor was robbed, to prove not only that he saw 
the prisoner there, but the whole circumstances under which he met the 
prisoner (x). Where in an action for an injury occasioned by the de­
fendant through negligently driving a carriage, the plaintiff’s witnesses 
described the carriage as having been driven by the defendant when the 
accident occurred at Layton, and other witnesses spoke to the defendant 
having been seen in the neighbourhood of Layton about the time in 
question ; and the defendant called witnesses to prove that, at the time 
in question, he was at Richmond, and the plaintiff then tendered other 
witnesses to shew that the defendant was not at Richmond, but at 
Layton ; Denman, C.J., held that it would perhaps have been more 
correct had the plaintiff, in the first instance, called the witnesses then 
tendered, but he did not think that he could, even at this period of the 
case, exclude the evidence from the jury, which certainly went to con­
tradict the defendant’s alibi (//). Where on an indictment for horse 
stealing the defence was an alibi, which went to shew that the prisoner, 
on March 7 and 8, was at places many miles from the place where the 
horses were stolen, and on March 9 returned home ; Tindal, C.J., 
permitted a witness to be called to prove that the prisoner, when taken 
into custody on March 10, said that he had been at home ever since 
the Wednesday before (z).

Where on a trial for robbery the prosecutor proved that he had 
lost a large quantity of blood from his head, and that his assailant had 
put his arm round his neck, and the prisoner’s coat appeared to have been 
recently stained with blood on the collar and sleeve, and the prisoner 
called a witness, who swore that on the day before the robbery he had 
observed that the prisoner’s coat was bloody, and that the prisoner had 
told him the blood had flowed from a hare which he had carried over his 
shoulder ; it was held that the statement of the prisoner before the 
magistrate, in which he had given a different account of the marks of 
blood, was admissible in reply to the evidence given by the prisoner (a).

Where the plaintiff brought an action against the defendant for 
imprisoning her on a false charge of stealing chaff, which was found 
in her drawer, and two witnesses called by the plaintiff stated that they 
had sold her chaff similar to that found in her drawer, and the defendant’s 
witnesses pointed out marks shewing that the chaff found in the plaintiff’s 
drawer corresponded with that belonging to the defendant, and mentioned 
in particular that linseed was mixed with the chaff, which was said to be

(if) R. v. Hilditch, 5 C. & l\ 290.
(r) R. v. Briggs, 2 M. & Rob. 199. ‘ R.

v. Hilditch cIoch not appear to have been 
cited. It may have been thought that 
the evidence of the second robbery was 
not essential on the part of the prosecu­
tion until the alibi was set up. and that 
that rcnderisl the proof of the second 
robbery essential. See the cases collected

ante, p. 2101, ft neq.' C. S. (5.
(//) Briggs v. Aynsworth, 2 M. & Rob. 

108. See a learned note to this case by 
the reporters. And ace R. r. Frost, 9 
('. & I*. 159 ; 4 St. Tr. N. S. 85.

(il;.,. Flndon, 6C. a I*. I SI 
(u) R. r. White. 2 Cox. 192. Pollock, 

C.B., after consulting Coleridge, J.
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unusual ; it was held that the plaintiff might prove in reply that linseed 
mixed with chaff had been previously sent to the plaintiff (6).

Where counsel for the Crown has, per incuriam, omitted to put in a 
piece of evidence before commencing his reply, and the course of justice 
might be interfered with if the evidence were not given, the Court may 
permit the evidence to be given (c).

(f) Impeaching Witnesses Character by Direct Proof.

The credit of a witness may be impeached by proof of his general 
character (d) ; general evidence only of bad character, and not 
evidence as to particular facts, can be employed (e) ; for if it were 
allowable to give evidence of particular collateral facts to affect 
the credit of the witness, the inquiry might branch out into an in­
definite number of issues. Besides which, although a witness may be 
supposed capable of defending his general character, no man can come 
prepared to give an answer to particular facts, which might be sworn 
against him to impeach his character, without any previous notice given 
to him ( /'). The proper mode, therefore, of examining a witness, who 
is called to discredit a previous witness by proof of his character, is 
to ask whether the present witness has had the means of knowing the 
former witness’ general character, and whether, from such knowledge, 
he would believe him on his oath (</). In order to answer this question 
negatively it is not necessary that the witness should ever have heard 
such person give evidence on oath, as the real question is whether the 
witness has such a knowledge of the person’s character and conduct as 
enables him conscientiously to say that it is impossible to place any 
reliance on any statement that such person may make (h). It has been 
held upon an indictment for perjury that a witness for the defendant 
could not be asked whether, from having heard a witness for the prosecu­
tion give evidence on the trial of a former cause, he considered that the 
testimony of that witness could be relied on ; nor whether he ever heard 
him commit perjury ; nor whether he would not believe the witness 
because he had heard him commit perjury ; as the witness must speak 
for the general character (*).

Where upon an indictment for stealing money it was opened on the part 
of the Crown that an accomplice and one Mercer would be called as wit­
nesses ; Park, J., both before and after those persons were called, allowed 
the prisoner’s counsel to ask the other witnesses for the prosecution whether 
the accomplice and Mercer were not persons of very bad character (j).

The other party may cross-examine the witness against character 
as to his means of knowledge, and the grounds of his opinion, or may 
attack his general character (k).

(h) Wright v. Willcox, 9 ('. B. «150.
(r) R. t\ White, ante, }>. 2328.
(d) Taylor, Kv. (10th ed.), hs. 349.1470a. 
(r) R. v. Wataon, 2 Stark. (N. 1*.) 149:

32 St. Tr. 1. R. Itoukw.MMl, 13 St. Tr.
139. Bull. (N. P.) 200. 

if) Bull. (N. 1\) 296.
(g) R. v. Brown, L. R. 1. C. U. R. 70:

VOL. II.

36 L ,i. M. ('. 59.
(A) R. v. Bisphain, 4 C. & P. 392, Parke, 

J.. ami («arrow. It.
(•) R. y. Hemp, 5 C. & P. 468. Denman, 

C. J.
O') R. V. Nichols, 5 ('. & P. 600. 
ik) Taylor, Ev. (10th cd.), bh. 1472, 

1473.
4 M
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Where a witness on cross-examination stated that he had become 
bail for a witness who had been previously examined, and he believed 
it was on a charge of keeping a gaming-house ; in order to prevent any 
impression being thereby made against the character of the previous 
witness, Gaaelee, J., and Taunton, J., allowed the previous witness to be 
recalled, and asked whether the charge of keeping the gaming-house 
was in fact a true charge or not (l).

A party cannot bring evidence to confirm the character of a witness 
before the credit of that witness has been impeached, either upon cross- 
examination, or by the testimony of other witnesses (ro). Thus where a 
witness for one party asserts one thing, and a witness for the other party 
asserts the contrary, and direct fraud is not imputed to either, evidence 
to the good character of either witness is not admissible (n). But if the 
character of a witness has been impeached (although, according to some 
authorities, upon cross-examination only), evidence on the other side may 
be given in support of the character of the witness by general evidence of 
good conduct (o). Where two attesting witnesses to a will, impeached 
on account of fraud in procuring it, were dead, and a surviving attesting 
witness was called, and spoke to a fraudulent execution, evidence was 
admitted of the general good character of the deceased witnesses (p) ; and 
Lord Ellenborough, in approving of that decision, observed that if 
they had been alive they might have been produced, and their characters 
would have appeared on cross-examination ; and being dead, justice 
required that an opportunity should be given of shewing what credit 
was to be given to their attestation (</). Whether in answer to proof of 
statements made by a witness in variance with his testimony at the 
trial, evidence may be given by the party who called the witness, that 
he affirmed the same thing on other occasions, and is still consistent 
with himself, is a point on which there are conflicting authorities (r). 
The better opinion seems to be that such evidence is not admissible, 
except in cases where counsel on the other side imputes a design to mis­
represent from some motive of interest or relationship. In order to repel 
such imputations it may be proper to shew that the witness made a 
similar statement at a time when the supposed motive did not exist, 
or when motives of interest would have prompted him to make a different 
statement of the facts (s). Thus where Neville was indicted for perjury 
committed on the trial of Barnes for setting fire to a rick, and Homing 
swore that Barnes was with him at a distance from the rick, but on 
cross-examination admitted that, on the trial for arson, he had given a

(/> It. r. Noel. « C. & P. m 
(m) Bishop of Durham t\ Beaumont, I 

('amp. 207. Taylor, Kv. (10th od.) a. 1473. 
(«) I Camp. 207.
(o) Taylor, Ev. (10th «1.) s. 1473. Bate 

f. Hill. I V. A P. 100. In It. r. Clarke, 2 
Stark. (N. P.) 242, Holroyd, .1., where 
the prosecutrix, upon an indiet ment for 
an attempt to commit a rape, having 
Been cross examined as to having been 
Kent to the house of correction on a charge 
of theft, evidence of her subsequent good 
conduct was admitted in support of the

prosecution. But see Dodd r. Norris, 3 
Camp. 619.

(p) Doe v. Stephenson, 3 Esp. 2KI, 
Eldon, C.J. Doe »•. Walker, 4 Esp. 60, 
Kenyon, C.J. Provis r. Reed, 5 Bing. 
436.

(#/) 1 Camp. 210.
(r) Dili.. Kv. 136. Bull. (N. P.) 294.
(*) 2 Pliill. Kv. 446. I Stark. Kv. 26.1 

Taylor. Ev. (10th ed.) s. 1474. See also 
the opinion expressed by Bayley, .1., in 
Wihen v. Isiw, 3 Stark. (N. P.) 03. Sec 
also ' Hearsay,’ ante, p. 2079.
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different account, wliicli tended to support the charge against Barnes ; lie 
said, however, that the day after the fire he had told the facts to Morgan, 
a constable, as he now stated them, and that he had been induced to 
make a false statement on the trial for arson ; it was held that Morgan 
might be called to prove that Heming had made a statement to him the 
day after the fire for the purpose of setting up the witness, but that 
the particulars of the statement could not be asked by the counsel for 
the Crown (t).

Where in the course of a trial for rape a witness called by the prose­
cution stated in cross-examination that the prosecutrix had told her 
that the prisoner had hurt her with his finger, Day, .)., after consulting 
Cave, J., allowed the counsel for the prosecution to ask the witness, in 
re-examination, if she had not told the prosecutrix’s mother that the 
prosecutrix had said to her that the prisoner had had forcible connection 
with her (u).

Sect. VI1. Privilege ok Witness not to answer certain 
Questions.

There are certain matters as to which a witness is privileged from 
answering, and to which the obligation of the witness to speak the 
whole truth does not extend.

1. Conjugal Confidences. There is no power to compel one spouse 
to disclose communications made to him or her by the other spouse 
during the marriage (v).

2. Professional Confidences. Communications received by pro­
fessional men in professional confidence are to a certain extent privileged 
from disclosure by them. Medical practitioners in England are not 
privileged from disclosing confidential communications made to them by 
patients (w).

Ministers of Religion. There is much authority for holding that 
there is no privilege to protect disclosures made to ministers of religion.

In It. v. Sparks (.i), Buffer, allowed a confession to be given 
in evidence which had been made by a ltoman Catholic prisoner to 
a Protestant clergyman. But in du Barré v. Livette (.r), Kenyon, 
said he should have paused before admitting such evidence. In Butler r. 
Moore (//), a confession to a Homan Catholic priest was held not to be 
privileged. In H. v. llav (z), Hill, ,1., committed a Roman Catholic 
priest for refusing to state from whom he had received a stolen watch,

(0 R. v. Neville, 0 Cox, (11). Williams, ,1. 
« i R. ». Coll, 14 I. R. h. fitt, ' where a 
witness was re-examined in shew that he 
Imil on I he former occasion made a state­
ment alleged then not to have been made 
by him. It was held not necessary to put 
in the depositions on which the statement, 
if made, should have been recorded.

(«) It. r. Little, 16 Cox. Sill.
<*') bl & (12 Viet. c. 80. s. I (»/),iia/e.p. 2271 

(criminal proceedings). 1(1 A- 17 Viet. c. 88. 
a. 8; (civil proceedings). Taylor, Ev. (10th 
cil.) s. IKHIa. The old cases prevented a wife 
even after divorce a vinculo from giving 
evidence against her husband as to matters 
which happened during coverture. Monroe

v. Twisleton, lVake, Ev. Appendix. Ave- 
Hon v. Kinnaird, 0 East, 102. Elleuhorough, 
C..L, * No a widowe annot be called by the 
defendant to disclose conversations between 
herself and her late husband, in an action 
by Ids executors. I Inker r. Ilaslcr. Ity. A M. 
1118, ruled by Best. < '. .1. Rut see Beveridge 
r. Militer. I f. A V. 801. and n« V, p. 2022.

... i: G1M... .. i C. a iv v:
Duchess of Kingston's case. 20 St. Tr. 856, 
672. Wilson v. Bast all. I T. It. .1. 6.8.

(j-) ('iti-il in Du Bane r. Livette. I’eake 
1011 (8nl ed.) : I T. IL 760.

(»/) McNally, Ev. 268 (Ir.).
(:) 2 F. A K. 4.
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which lie stated he had received in connection with the confessional. 
But the priest had not been asked to disclose anything that had been 
disclosed to him in the confessional. In Broad r. Pitt (a), Best, ('.J., 
after recognizing this decision, said: ‘ 1, for one, will never compel a 
clergyman to disclose communications made to him by a prisoner, 
but if he chooses to disclose them 1 shall receive them in evidence.’ In 
It. v. (IrifHn (b), the chaplain of a workhouse was called to prove certain 
conversations he had had with the prisoner as to injuries she had inflicted 
on her child, for whose murder she was being tried, when he visited her 
as her spiritual adviser; Aldereon, B. : ‘I think these conversations 
ought not to be given in evidence. The principle upon which an attorney 
is prevented from divulging what passes with his client is because, 
without an unfettered means of communication, the client would not 
have, any proper legal means of assistance. The same principle applies 
to a person deprived of whose advice, the prisoner would not have 
proper spiritual assistance. 1 do not lay this down as an absolute rule, 
but 1 think such evidence ought not to be given.’ No case was cited.

Disclosures to gaol chaplains or other ministers of religion from 
contrition, remorse, or the like, are said not to fall within the class of 
confessions rendered inadmissible by inducement from a person in 
authority (c).

Lawyer and Client. The law attaches so sacred an inviolability to 
professional communications between a client and his legal advisers, 
that as a principle of public policy such communications are not to 
be disclosed at any period of time, neither after their employment has 
ceased by dismissal or otherwise, nor after the cause in which they 
were engaged is entirely concluded (d). The privilege is subject- to the 
limitation that no court can be called upon to protect communications 
which are in themselves part of criminal or unlawful proceedings (e), 
only those communications which pass between solicitor and client in 
professional correspondence and in the legitimate course of the pro­
fessional employment of the solicitor are privileged ; communications 
made to a solicitor by his client, although in professional confidence 
in the course of the professional employment of the solicitor, are not 
privileged from disclosure, if made before the commission of a crime, 
for the purpose, of being guided or helped in the commission of 
it (/’). The privilege of not being examined on such subjects is the

(/) R. r. Cox ami Rail!on, 14 Q.B.l). 
153. This decision approves Hnssell r. 
Jackson, !» Hare, 387 ; (lariside t>. Outtram 
2(1 I.. ,1. Ch. 113. and overrules on this point 
Cromaek r. Heatlieote. 2 B. & It. 4 : l>oe 
r. Harris, 5 ('. & 1‘. 592 ; and R. v. Smith.
1 Pliill. and Am. Kv. 118. See also 
Annesley v. Karl of Anglesey. 17 St. Tr. 
113!». 122(1, 18 St. Tr. 1(»!>4. * In re Post le- 
t hwaite. 35 Ch. 1). 722, where a solicitor and 
his client were charged with fraud, a claim 
of privilege as to communications between 
them was disallowed ; and the same rule 
was applied in Williams r. Zuebrada Hail. 
Co. 118!»5|. 2 Ch. 751. where the solicitor 
was not alleged to be privy to the fraud.

(a) 3 G. k P. 548.
(h) (1 Cox, 21».
(r) H. r. (lilhain, I Mood. 181». Sen 

Taylor, Kv. (10th ml.) ss. 87». »l(l, re 
Keller. 22 I.. H. Ir. 1.58. 1(10. Archb. Cr. 
PI. (23rd ml.)

(d) Bullivant r. Att-Gen. for Victoria 
[19011, A. ('. I!♦(». (1 reenough v. (Jaskell,
1 My. A K. !I8. and see l,ord Say and Seln’s 
ease. Ill Mod. 41. Wilson t>. Hastall, 4 
T. It. 753, Huiler, J. Sloman r. Herne,
2 Ksp. (195. It. r. Withers, 2 Camp. 578. 
Park hurst v. Lowten, 2 Swans!, 1!»4, 221. 
Richards r. Jackson, 18 Vea. 474.

(r) Bullivant r. Alt.-Gen. for Victoria 
11901 J, A. 0. 1U0.
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privilege of the client, and not of the solicitor or counsel (*/) ; and it never 
ceases. ‘ It is not sufficient,’ said Huiler, ,). (It), ‘ to say that the cause 
is at an end ; the mouth of such a person is shut for ever.’ And it 
makes no difference that the client is not in any shape party to the 
cause before the Court (»).

The privilege is strictly confined to communications made to counsel 
and solicitors, or their clerks and intermediaries between them and the 
client (j). A person who acts as an interpreter (jj) or agent (Z), between 
the solicitor and his client, or the solicitor’s clerk (/), cannot be called 
on to reveal a confidential communication ; for they stand precisely 
in the same situation as the solicitor himself, and are considered as his 
organs.

A banker (m), agent (n), steward, servant, or private friend, is bound 
to disclose a communication, however confidential In). And where
a clerk to the commissioners of the

(./) lo M«*l. 41. Bull. (N. P.) 281. But 
if the client waive* hi* privilege,thewitne** 
may be examined. Merle v. More, By. & 
M. 3!M>. But the client i* not eon*klvred 
a* waiving it hv calling hi* Holieitor as a 
witness. I Phill. Kv. 103, citing Wall Iron 
v. Ward, Styl. 440. Vaillant v. Dodemead,
•J Atk. 524.

(A) Wilson v. Hastall. 4 T. It. 751». * The 
finit duty of a solicitor is to keep the secret* 
of hi* clients.’ Taylor r. Blacklow, 3 Bing. 
(N. ('.) 23.'». (Jasrlee, J. He ought, therefore,
‘ to consider his lip* aealed with a nacred 
nilencc’ a* to all confidential communica­
tions. Tindal, C.J., ibid. And see Petrie’s 
ease and du Barré v. Livette, Peake, 78 case, 
cited 4 T. R. 750. A solicitor, therefore, 
who, without his client’s consent, discloses 
a confidential communication, is 4 guilty 
of a gross breach of a great moral duty,’ 
per Vaughan, .1., Taylor v. Blacklow, and 
is liable to an action for any injury that 
may arise from such disclosure. Ibid. 
Or lie may be punished by the Court to 
which he belongs, admitted arguendo. Ibid. 
Two learned barons, however, in Hibberd 
r. Knight. 2 Ex. II ; 17 L J. Ex. 111». 
expressed an opinion that if an attorney 
chose voluntarily to disclose a confidential 
communication, the Court would receive 
the evidence. These observations were 
merely obiter dicta, and seem to have arisen 
from an erroneous impression of the facts 
in Marston v. Downes, (I C. & P. 381 ; 1 
A. A E. 31. The former of these reports 
correctly states what occurred on the trial, 
and certainly the attorney did not volunteer 
any statement of the contents of any deed, 
and upon the observations in Hihhcrd v. 
Knight being cited in Newton r. Chaplin, 
10 C. B. 350, Manic, J., said : 41 presume 
that the learned barons did not mean that 
the attorney may in all cases betray his 
own client.’ The matter, however, seems 
to he set at. rest by Cleave r. Jones, 7 
Ex. 421, as it was there held that an 
attorney could not give in evidene on his

property-tax was required to prove
own behalf a confidential communication 
in an action against his client. In Volant 
r. Soyer. 13 C. B. 231, 22 L J. C. P. 83. 
Jervis, C.J.. raised a doubt whether the 
Evidence Act, 1851 (14 A 15 Viet. c. «H»), 
had not taken away the ground of object­
ing to the production of a document on 
the ground of its having been received 
profeasionally ; but Maulc, J., said that 
4 The right, which a client has always 
enjoyed, of being protected from a breach 
of professional confidence, remains the 
same. 1 think the protection still con­
tinues unim|>aired, so far as regards the 
prohibition to the attorney to give evidence 
of the. contents of. or to produce documents 
belonging to, his client.

(») K. e. Withers, 2 Camp. 578.
(/) Wilson r. Bast all, 4 T. K. 758. B. 

v. Duchess of Kingston. 20 St. Tr. 355. 
Where a witness had taken an oath to a 
prisoner that he would not reveal what the 
prisoner should tell him. Patteson. J.. said : 
* These oat hs arc very wrong and wicked, 
but still they are not binding, and every 
person, except counsel and attorneys, is 
compellable to reveal what they may 
have heard ; and counsel and at torneys are 
only excepted because it is absolutely 
necessary, for the sake of their clients, 
that communications to them should Is» 
protected ’ ; and admitted the confession. 
R. v. Shaw. Il C. & P. 372.

(jj) Du Barre v. Livcttc, Peake 78 ; 4 
T. K. 75H.

(A*) Parkins v. llawkshaw, 2 Stark. 
(N. P.) 239.

(/) Taylor v. Forster, 2 C. A P. 1115. See 
Webb r. Smith. I C. A P. 337.

(m) Lloyd »». Fresh field. 2 C. A P. 32!». 
As to the production of bankers’ books,
vidt nut'. |>. 1152.

(n) Slade v. Tucker, 14 Ch. 1). 824.
(o) Vaillant v. Dotlemead, 2 Atk. 524. 

Lord Falmouth v. Moas, 11 Price, 453. 
Wheeler v. lx» Marchant, 17 Ch. D. 081 ; 
50 L J. Ch. 795.
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the defendant to he a collector, and In* objected, because he Inn I taken 
an oath of office not to disclose, xvhat he should learn as clerk concerning 
the property tax. except with the consent of the commissioners, or by 
force of an Act of Parliament, it was held that he was bound to give 
his testimony, and that the evidence which a witness was called upon 
to give in a court of justice was to be considered as an implied exception 
in the Act (/>).

It has been held that a person consulted ............. on the sup­
position of his being a solicitor, when in fact he is not one, is compellable 
to answer (7). And propositions which the solicitor of one party has 
been professionally entrusted to make to another party may be proved 
by another witness who was present when they were delivered (r). And 
a solicitor may be called upon by a plaintiff to state a conversation in 
which the defendant proposed a compromise to the plaintiff, although 
the witness attended on that occasion as solicitor for the defendant (s). 
So where the plaintiff and defendant went together to the plaintiff’s 
attorney’s office, and had a conversation in the presence of the attorney’s 
clerk, it was held that this conversation was not a privileged communica­
tion, but might be proved by the clerk, and that a letter written by 
the clerk in consequence of instructions given by the defendant in the 
course of that interview was admissible, as that was an act done (/). 
So where an act is done in pursuance of a bargain between two parties 
and in the presence of the solicitors of each of them, the communication 
made by one party to his solicitor, relating to that act in the presence of 
the other party and his solicitor, is not privileged. The defendant, 
in the presence of his solicitor, and one Clark and his solicitor, Vallanee, 
signed a note, and it was held that Vallanee might prove that the note 
was given by the defendant to Clark in consideration of his withdrawing 
all opposition to the defendant’s passing his last examination as a bank­
rupt (#/). And communications made to a person, by profession a solicitor, 
but not employed as such in the particular business which is the subject 
of inquiry, are not privileged, though they may have been made con­
fidentially (»»).

(/<) Lit v. Hirroll, 3 Camp. 337.
(</) Fountain r. Young, (I Hup. 113; 

•h/ 71KRJT, whether this would ho mo whore 
the client has noted Immi fide and without 
negligence.

h ) (ininsford r. (! in in mar. 2 Camp. 10. 
(x) Crillith r. Davies, fi It. A Ad. 

Parke. .1.. said : * This is not a confidential 
disclosure, hut an open coinmunieat ion from 
one adversary to another, witnessed hy 
the attorney of one party. In (lainsford r. 
(Irammar.it was ruled that the Court might, 
properly reject the attorney's evidence of 
wdiat his client said to him, hut not his 
statement of what he himself afterwards 
said to the opposite jiarty.'

(0 Shore . , Bedford*fi M. A- (1. 271.
(«) Weeks v. Argent. HI M. A W. 817.
(v) Wilson v. Rastall, 4 T. It. 7fi3, 7(10, 

and see /*>*/, p. 2342. In a trial at nisi prius 
at Westminster, an attorney who had 
drawn an agreement between a sheriff

and his under-sheriff, being produced to 
prove a corrupt agreement bet ween them, 
was not compelled to discover the matter. 
Holt, C.J., cited a case whereu|sm a 
covenant to convey as counsel shall advise, 
it consilium non Unlit adviaamrntim being 
pleaded, conveyances made hy the advice 
of a scrivener being tendered and refused, 
was allowed to he good evidence upon this 
issue ; for a scrivener is a counsel to a man 
with whom he will advise, if he lie instructed 
and educated in the way of practice, other­
wise of a gentleman, parson, Ac. Anon.
11(it»31. Skin. 401. In Tur<|uand v. Knight. 
2 M. & W. OH, 41 L. .1. Ex. 4, it appeared 
that Knight hail applied to an attorney to 
procure him a loan of money, and it was 
contended that where an attorney was 
employed to raise money, that was not 
Hindi an employment as brought, him 
within the rule ; and that here lie was acting 
as a scrivinor only. Lord A Linger, C.B.,

888
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Where two parties employ the same solicitor, a communication by 
one to him in his common capacity is not privileged, hut may he used by 
the other (w). And where a party employs a solicitor who is also employed 
by the other side, the privilege is confined to such communicat ions as are 
clearly made to him in the character of his own solicitor (x).

The privilege of the client is not limited to cases where he has em­
ployed the solicitor in a suit or cause, pending or contemplated, but 
extends to all such communications as are made by him to the solicitor 
in his professional character and with reference to professional business (//).

In Cromack v. Heathcote (z), an attorney, to whom an application had 
been made to draw an assignment of goods, which he declined to do, was 
not allowed to disclose that circumstance, a question having arisen whether 
an assignment subsequently drawn by another attorney, was fraudulent. 
Richardson, J., said, that if an attorney were to be consulted on the title 
to an estate, lie would not be at liberty to disclose any information thus 
communicated to him to the prejudice of his client. In Walker v. Wild- 
man (rr), Leach, V.-C., considered the protection to extend to every com­
munication made by the client to his counsel or attorney or solicitor for 
professional purposes (b).

In Turquand v. Knight (r), Alderson. B., said : * The rule seems to he 
correlative with that which governs the summary jurisdiction of the 
courts over attorneys. In Ex parte Aitken (d), that rule is laid down 
thus : “ Where an attorney is employed in a matter wholly unconnected 
with his professional character, the Court will not interfere in a summary 
way to compel him to execute faithfully the trust reposed in him ; but 
where the employment is so connected with his professional character, 
as to afford a presumption that his character formed the ground of his 
employment by the client, there the Court will exercise this jurisdiction.” 
So where the communication made relates to a circumstance so connected 
with the employment as a solicitor, that the character formed the ground 
of the communication, it is privileged from disclosure.’ Thus com­
munications made in relation to the sale and purchase of estates are 
protected ; a solicitor, therefore, who has been employed in the purchase 
and sale of estates, cannot be asked as to a communication made to him 
by the party who employed So a solicitor who, being resorted
to by a borrower to raise money for him, perused on the part of the
said : ‘ As to tin* point of this document 
being brought to him in the character of 
a scrivener. Lord Nottingham laid it down 
that he would not coni|M‘l a scrivener to 
disclose the communications made to him.' 
Harvey v. Clayton, 2 Swanst. 221 («).

(«’) Baugh r. Cradocke, 1 M. & Rob. 
182, I'attcson, J. Clever. Powell, 1 M. & 
Roh. 228, Denman, C.J., saying : ‘ either 
party has a right to the disclosure.'

(x) Perry r. Smith, » M. & \V. (181, 
Parke, B. ; in which case it was held that 
the same attorney having been employed 
upon the sale of an estate by the vendor 
and purchaser, a communication from the 
purchaser of the attorney, asking him for 
tiino to pay the purchase money, was not 
privileged. See Griffith v. Davies, per

Parke, J., mite, p. 2334, note (*).
(y) (1 reenough v. Caskell, I My. & K. 

!I8 ; 39 K. R. (il8. Pearce r. Foster, 15 
y. B. 1). 114. PhUL Ev. (7th ed.), 143.

(z) 2 11. & B. 4.
(a) 0 Madd. 47.
(b) From Beard i\ Ackerman, ô Esp. 120, 

and Robson »'. Kemp, 5 Ksp. 52, it appears 
that Ellenhorough, was of the same 
opinion. These cases are qualified by the 
limitation laid down in R. »•. Cox, I l (J. I ». 
1). 158, mite, p. 2332.

(c) 2 M. & W. 98.
\d) 4 B. A Aid. 47. See also Hr parte 

Wat man, 4 Dowl. Pr. R. 304.
(e) Mynn r. Jolifïe, 1 M. & Roh. 32(1, 

Littledale, J.

5
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proposed lender the abstracts of the borrower, was not allowed to give 
evidence concerning them (/). Hut where a treaty had been entered into 
bv 11. with E. for the exchange of lands, and an abstract was handed bv 
the attorney of E. to the attorney of H., and he compared it with the 
title deeds, and the attorney of B. on being called upon to produce the 
abstract stated that his client claimed to be entitled to the property under 
the contract of exchange, and that he held the abstract as part of the 
evidence of the contract, and had not applied to his client for leave to 
produce the abstract, but was ready to do so, if the judge thought 
he ought, and the judge answered that there appeared no sufficient 
reason why he should not, it was held that the abstract was pre>perly 
produced (f/).

A solicitor is not bound to prexluce, or to answer any questions 
concerning the nature or contents of, a writing entrusted to him profes­
sionally by his client ; and the judge has no right to look at the writing to 
see if the objection to produce it or to disclose its contents be well founded 
or not ; for the mere statement of the solicitor that he received the 
document from his client professionally is enough to protect it (h). But 
where an attorney refused to produce a deed on the ground that it was 
one of his clients’ title deeds, and his clients had instructed him not to 
produce it, the privilege was allowed ; but the judge directed him to 
produce the deed and permit a witness to read the endorsement on it, but 
not the deed itself, for the purpose of identification ; it was held that the 
judge did right, for the privilege is only not to produce the instrument 
for the purpose of disclosing its contents (t).

A communication made to a solicitor, if confidential, is privileged in 
whatever form made ; if it would be privileged when communicated in 
words spoken or written, it will be privileged equally when conveyed by 
means of sight instead of words (j). Where, therefore, the attorney of a 
defendant, at the suggestion of his counsel in consultation, obtained a 
de<*d from the defendant, and in the presence of his counsel, and for their 
information, ascertained its contents, it was held that he was not bound 
to state its contents (k). So letters between a defendant and his country

(/) J)oe J. Peter v. Watkins, 3 Bing. 
(N. ('.) 421. And see Taylor v. Black low, 
3 Bing. (N. ('.) 235.

(ij) Doe d. laird Egremont v. Langdon, 
12 y. B. 711.

(/<) Volant y. Soyer, 13 C. B. 231, Phip- 
Bon, Ev. (4tli ed.), 188.

(i) l'helps v. Prew, 3 E. & B. 430. Cole­
ridge. J., said that the process of identilica- 
tion might at time* involve a dineloBure of 
the content* of the iiiMtrument ; and when 
it did it wan objectionable. But in thin 
ease it did not involve any disclosure of 
the contenta, and waa like the case of dis­
closing a blot of ml ink on the back of a

(/') 1 I*hil). Ev. 109, citing Robson v. 
Kemp, 6 Eap. 54, where it was held that an 
attorney could not give evidence as to the 
fact of the destruction of an instrument 
which he hud been admitted in confidence

to see destroy<il. In Wheatley v. Williams, 
1 M. & W.533,it waa held that an attorney 
ia not com]H-llable to state, when examined 
as a witness, whether a document shown to 
him by his client in the course of a profes­
sional interview was then in the same 
state as when produced on the trial, e. </., 
whether it was then stamped or not ; and 
Ahinger, C.B., said, ‘ Suppose an attorney 
when searching for a deed belonging to his 
client, found another deed which might 
operate to the client’s prejudice, can it be 
said that he would be bound to produce 
it ? If, therefore, a document be exhibited 
to an attorney, in pursuance of a confi­
dential consultation with his client, all that 
appears on the fucc of such document is a 
part of the confidential communication.’

(k) Davies v. Waters, 9 M. & W. 
008.
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or town solicitors, and letters between his country and town solicitors, are 
privileged (l).

A solicitor will not be allowed to produce a deed which has been 
deposited with him confidentially in his professional character ; and if 
the deed has been obtained out of his hands for the purpose of being 
produced in evidence by another witness, it cannot be received. 
Hut where a solicitor entrusted confidentially with a document com­
municates its contents to, or allows a it to be taken by another,
it would seem that the secondary evidence so obtained may be pro­
duced (m), even if the communication was a violation of professional 
confidence, or inspection of the document was accidentally obtained (w). 
Where a vendor had a draft of conveyance made, by his own attorney, 
from which the deeds were afterwards prepared, and the attorney was 
paid for this business by the vendor and purchaser in moieties by agree­
ment, but the latter employed an attorney on his own part to look over 
the draft, which remained afterwards with the vendor’s attorney : the 
Court of King’s Bench held that such draft was confidentially deposited 
with the latter by the purchaser as well as the vendor, and could not be 
produced on a trial against the interest of the purchaser’s devisees, 
though with the consent of the vendor and his attorney (o). And even 
if a solicitor has on one occasion produced a deed entrusted to him by a 
client under the erroneous compulsion of one tribunal, he will not be 
bound to produce it before another tribunal (/>). So where an attorney, 
attending under a sub/uenu duces tecum, stated that he had a deed in his 
custody as attorney, but that his clients had instructed him not to pro­
duce the deed, which was one of their title deeds, and he, therefore, refused 
to produce it, it was held that he was not bound to produce it (7). So 
where upon an indictment for perjury alleged to have been committed 
on the trial in a County Court with reference to the writing on a paper 
then produced, an attorney was called under a subpœna duces tecum to 
prwluce such paper ; he had been attorney for the prisoner in the County 
Court, and had received this paper " isoner for the purpose of
conducting the case in County Court as his attorney, and he claimed a 
lien on the paper for his costs ; Colt man, J., held that the attorney’s 
possession was the possession of the prisoner, and that he ought not to 
produce it (r). There have been several decisions with respect to the 
privilege of a solicitor not to produce forged documents entrusted to him 
by a client. Under sect. 46 of the Forgery Act, 1861, forged instruments 
may be seized under a search warrant (s). It is difficult to see how in the 
face of this enactment any privilege can exist which would entitle a 
solicitor to refuse to produce such a document if in his possession. The 
rule at first laid down was that as the prisoner could not be made to pro­
duce the forged document, it was privileged in the hands of his solicitor.

(0 Reid v. Langloia, 1 Mho. & (lord.
«27. 41 K. K. 1408. (Soodall v. little, 1 
Sim. (N. 8.) 155. And see Penruddook v.
Hammond, 11 tieav. 59 ; 60 E. R. 589.
Hlenkinaop v. Blenkinaopp, 10 Boav. 277,
E. R. aa to cases for counsel, Ac. Vent v.
Paoey, 4 Ruaa. 193 : 38 E. R. 778.

(m) Lloyd v. Moatyn, 10 M. & W. 478,

Parke, B., questioning Usher v. Homing, 
MS.. 1 Hull. Kv. 170, Bayley, .1,

(«) Caloraft v. (Jueat [1898], 1 (j. B., 759. 
(o) Doe d. Strode v. Seaton, 2 A. & E. 171. 
(/#) Nixon v. Mayoh, 1 M. & Rob. 7(1.
(i/) Phelps, v. Prow. 3 E. & B. 431.
(/ ) R. r. Hankins, 2 0. & K. 823.
(a) Ante, p. 1078.

^
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In R. r. Smith (/), on a prosecution for forging a promissory note, an 
attorney wlio had aequiml possession of the note in his professional 
character from the prisoner was not compelled or allowed to produce it, 
although suhpnmaed so to do, and although he was not employed pro­
fessionally for the prisoner at the trial, hut was originally consulted about, 
the note, for the purpose of suing the party upon it whose name was 
charged to be forged («). But this decision was definitely overruled in 
K. v. ('ox and Railton (r). In R. v. Avery (w), on a trial for forging a 
will, a solicitor stated that he was applied to bv the prisoner to act as his 
solicitor is raising some money ; and that he was the solicitor of the 
prisoner in raising the money as well as of W. in the advance of it ; that 
the prisoner made an n at ion to him. It was objected that this was 
a privileged communication, as the party was the solicitor for the 
prisoner ; and R. v. Smith was relied upon. Patteson, J. : ‘ I think that 
the case cited is not law (r), and that the solicitor may be examined to 
shew what was the transaction between the parties, and what led to that, 
transaction ; but I will reserve the point for the consideration of the 
judges, if 1 should hereafter think it necessary to do so.’ The witness 
then stated that the prisoner proposed to mortgage some land, which had 
been left him by his aunt, and that the prisoner told him the title dewls 
had been burnt, but that he gave him a paper which he said was his 
aunt’s will. It was again objected that, as the will had been delivered 
to the witness by the prisoner while he was attorney for the prisoner, 
he ought not to produce it; Patteson, J., ‘ I think he is bound to do 
it.’ The will was produced and read, and it was the will alleged to be 
forged.

In R. v. Farley (//), upon an indictment for forging a will, it appeared 
that the wife of the prisoner, by his direction, took a will purporting to be 
the will of W. W. (not the will in question, but another forged will) to C., a 
solicitor, and asked if he could advance her husband some money upon 
mortgage of property under the will of her father, W. W. She left the 
will with C., who afterwards returned it to her husband, and com­
municated to him what had passed with his wife. (’., while the will was 
in his possession, had made an exact copy of the will, and the prisoner 
had had notice to produce it, and, not producing it, the copy was tendered 
in evidence. C. said, that at the time the will was produced to him 
he was not acting as attorney of the prisoner, and did not charge for the 
interview, but if he hail been acting as his attorney he should have 
made a charge ; if he had found the security suflieient, he should have 
advanced the money ; he was in no other way acting as the prisoner’s

(0 Holroyd, J., MS. 1 I’liill. Kv. 171.
(«) In Weeks v. Argent, 16 M. A W. HI7. 

Parke, B., «aid, ‘ All that K. r. Smith 
decide* is that the iMissession of tin- attorney 
for the prisoner was the possession of the 
prisoner, so that if the prisoner did not 
suffer him to produce it, secondary evidence 
of it would nave h-cti admissible for the 
purposes of criminal justice.'

(i t 14 Q.B.D. lf>3, 174, unie, p. 2332.
(u ) 8 C. & P. Stfti.
(x) In K. v. Tylney, 1 Den. 319, Patteson,

J., said that this observation was too strong, 
and that. R. v. Smith and R. t*. Avery were 
distinguishable. In R. r. Avery the indict­
ment charged the intent to he to defraud 
Williams and the attorney in different 
counts. The prisoner was convicted, hut 
no sentence passed on the indictment for 
forgery, the prisoner being sentenced on 
an indictment charging tin- transaction as 
a false pretence. S<-e also I Phill. Kv. 171

i7i l Dm. ISÎi tCL a k IIS.
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solicitor. It was objected that the interview with tlio prisoner's wife 
was confidential, and flint the conversation, which then took place, 
and the copy of the will, were not, admissible ; but, the evidence was 
admitted. And, upon a vase reserved, the judges held that, the com­
munication was not privileged (:).

In It. v. llavward (a) the prisoners were convicted of uttering a 
forged will. One of them having possessed himself of some title deeds 
from the house of the deceased, placed the forged will in the midst of 
them, and sent them to his attorney for the ostensible purpose of asking 
his advice upon the title deeds ; but as Pollock, (Mb, clearly thought, 
in order that the attorney might find the will among them, and act upon 
it, which he did by producing it on various occasions in the presence of 
that prisoner. It was afterwards produced before the justices at the 
preliminary inquiry, and returned to the attorney. He was called upon at 
the trial, and required to produce the will, which he did without objection, 
and handed it to the officer of the court. It was objected that it was 
a privileged communication, and ought not be to read. Pollock, C.B., 
overruled the objection, and, upon a case reserved, the judges thought 
that the will was not put into the attorney’s hands in professional con­
fidence. and that the rule as to privileged communications between 
attorney and client did not apply.

In R. v. Tvlney (b), on an indictment for forging the will of W. Tuffs, 
an attorney, who had possession of the will, stated that the prisoner 
had consulted him, on a previous occasion, about some professional 
matters, on which he had advised her, though he had never made any 
charge for that advice, and that she afterwards brought a paper (the 
forged will) with her, and he judged from what she said that she came 
to consult him as to that document : that it was for the purpose of 
enforcing that document : he said further : ‘ she did not come to consult 
me as to what her rights were, but that I might enforce her rights under 
it.’ It was objected on behalf of the prisoner that the attorney could 
not be allowed to produce the document. Coltman, J., considered the 
effect of the attorney’s evidence to be, that the document was committed 
to him, not to be kept as a confidential deposit, but in order that it might 
be exhibited in court for the purpose of enforcing her rights, and thought 
it, under the circumstances, advisable to receive the document in evidence 
with a view to obtaining the opinion of the judges on the point ; which 
was reserved, but no opinion was given upon it, as the case went off on 
another point (c).

(:) Pollock, ('.It., in the course of the 
argument, naked, ‘ l>o you mean that a 
man may always apply to an attorney to 
discount a forged hill with impunity Y ’

(«I 2 0. & K. 234 : 2 Cox, 2». S. C\, as 
K. .loues, 1 Den. Iliti.

(A) I Den. 31»: 3 ( ox. hit).
(c) Parke, It., said, 4 the expression *' for 

the purpose of enforcing the document ” 
seems ambiguous. Suppose it w as delivered 
to the attorney for the express purpose of 
shewing that the tenant in possession might 
give up the possession to the forger of the 
will 1 Supposing, on the other hand, a

man gives his title deeds to an attorney 
to enable him to bring an action of eject­
ment, he ought not, perhaps, to shew them 
adversely to his client.’ In the report of 
this ease, 3 (’ox, 160, Wilde, C.J., said, 
4 If title deeds are entrusted to an attorney 
as an attorney, can it be doubted that he 
is not at liberty to produce them ? ’ Denman 
C.J.,4 But if a forged and false instrument 
is given to an attorney, ought he not to 
take it. to a magistrate ? ’ Wilde, C.J., 
41 apprehend the magistrate could not 
receive the statement.’
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In R. v. Brown (tf), where, on an indictment, for forgery it appeared 

that the prisoner had charged one Brittain with forgery, and had 
employed an attorney to conduct that prosecution, who had been 
served with a stibprvm hum tecum to produce certain documents in 
this prosecution, and who, being called as a witness, stated that the 
documents had come into his possession as attorney for the prosecution 
in R. v. Brittain, in which case he was retained by the prisoner as 
attorney for the prosecution. It was urged for the Crown that, an 
attorney cannot refuse to produce documents deposited with him by 
a person charged with an offence in respect of such documents, other- 
wist* justice might be defeated. Were the privilege here sought to be 
established granted, conviction might be impossible, bv reason of the 
non-production of the forged document ; and Will es, J., held that, the 
documents must be produced.

In R. v. Dixon (e), it was held that an attorney, who had been served 
with a 8tibpama (hues tecum out of the Crown Office to produce certain 
vouchers which his client, a Mr. Peach, had exhibited and relied upon 
before a Master in Chancery, and which subpoena had been served on 
the attorney in order to found a prosecution for forgery against his 
client, was not bound to produce the vouchers in question (/).

The privilege does not attach to everything which the client says to 
his solicitor ; the test is, whether the communication is necessary for 
the purpose of carrying on the proceeding in which the solicitor is 
employed ; if it is necessary it becomes privileged (</), but if it is not 
it may be disclosed. Thus a solicitor may be examined like any other 
witness to a fact which he knew before his retainer, that is, before he 
was addressed in his professional character (h), or where he has made 
himself a party to the transaction (•), or where he is questioned as to 
a collateral fact which he might have known without being entrusted 
as the solicitor in the cause (j). Thus he may prove his client’s hand­
writing, though the knowledge was obtained from witnessing his execution 
of the bail bond in the action (k). And he may be called to prove his 
client’s identity (/). And if he is a subscribing witness to a deed he 
may be examined concerning the execution (m). But he ought not to

(d) |1802J, U Cox, 281. Tin* primmer 
was undefended, no cum; was riled and the 
report does not state what the documenta

(r) !t Burr. 1087, cited liy laird Kllcn- 
horough in Amcy r. Long, 0 Kant, 485.

(/) See also Laing v. Barclay, 3 Stark. 
(N. I'.) 38. Harris v. Hill, 3 Stark. (N. I'.) 
no. i UowL à By. (N. P.) 17. B. •
Upper Hoddington. 8 l)owl. & Ry. 72ti.

wj Gillaid a Bates, 6 M. W. .">17. 
There an attorney was Hurd for work and 
labour in issuing an execution, anil the 
defence was that ho was employed by B., 
and not by the defendant, and it was belli 
that the plaintiff's agent, an attorney, 
might be asked whether the plaintiff had 
not aaid, on introducing B. to him, that 
he, the plaintiff, ha! been employed by B. 
to issue the execution in question and that

this was not a privileged communication.
(/<) Cuts r. Bickering, I Vent. 107. Lord 

Say and Scle's case, 10 Mini. 41. Taylor, 
Kv. (lUtb ed.)s. 031.

(i) Buflin v. Smith, Beake, 108. Robson 
v. Kemp. 5 Ksp. f)2.

()) Bull. (N. B.) 284. 1 Bbill. Kv. 173. 
Taylor. Kv. (10th ed.) s. 033.

(Ic) Hun! v. Muring, 1 (J. & P. 372, 
Abbott, C. J.

(/) Studdy v. Saunders, 2 Dow. & Ry. 
347 ; but see Parkins v. Hawkshaw, 2 
Stark. (N. P.) 230.

(m) Boe v. Andrews, 2 Cowp. 840. 
Robson v. Kemp, 4 Ksp. 233 : 3 Ksp. f>2. 
Weeks v. Argent, 10 M. & W. 817. If an 
attorney puts his name to an instrument 
as a witness, he makes himself thereby a 
public man, and is no longer clothed with 
the character of an attorney : his signature
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be permitted to discover any confessions which his client may have made 
to him on such head (n). So if the solicitor were present when his client 
was sworn to an answer in chancery, upon an indictment for perjury, 
he would be a witness to prove the fact of taking the oath, for it is a fact 
in his own knowledge, and no matter of secrecy committed to him by his 
client (o). So the solicitor of one of the parties may be examined as 
to the contents of a written notice which had been received by him in 
the course of a cause, requiring him to produce papers (p) ; for the 
privilege only extends to confidential communications from the client, 
and not to those from collateral quarters, " made to him in
consequence of his character as a solicitor. So a solicitor conducting 
a cause in court may be called as a witness by the opposite side, and 
asked who employs him, in order to shew the real party, and so let 
in his declarations (</). So a solicitor mav be called and asked whether 
he has not a particular document in his possession, in order to let in 
secondary evidence, if the document is not produced (r). And where an 
action on a promissory note had been compromised by the defendant’s 
paying part of the money, and giving a warrant of attorney to confess 
judgment for the residue, and in the interval between the time when 
the warrant of attorney was given, and the time the money became 
due according to the defeasance thereof, the plaintiff told his attorney 
in the suit that he was glad it was settled, for that he had not given 
consideration for the note, and he knew it was a lottery transaction ; 
it was held, that the attorney was admissible to prove this conversation 
in an action to recover back the money (s). The communication, said 
Lord Kenyon, was not made by the client in confidence as instructions 
for conducting his cause ; on the contrary, the purpose in view had 
been already obtained, and what was said was in exultation to his 
attorney for having before deceived him as well as his adversary, and 
for having obtained his suit.

Where a prisoner being in custody on a charge of forgery wrote 
a letter to a person, desiring him to ask Mr. G. or any other solicitor, 
whether the punishment of forging a bill is the same where the names 
of the parties are entirely fictitious, as where the names are those 
of real persons : it was held that this letter was not a privileged 
communication (/).

Foster had charged Brown before a magistrate with embezzlement, 
and had produced his day-book and cash-book, which were examined
hinds him to disclose what passed at tlio 
execution of the instrument, but not what 
look place in the concoction and pre|Mira­
tion of the deed : per Ellen borough. C.J.,

(»! Bull. (N. P.) 284.

to) Bull. (N. P.) 284. 28T». But lie is 
not bound to speak to the particulars of a 
bill of exchange entrusted to him by his 
client; for the existence of such a bill is not 
a mere fact, but consista of circumstances, 
which he came to be acquainted with from 
the delivery of the bill to him by his client. 
Braid r. Ackerman, 5 Eap. 120, Ellcn- 
borough, V.J.

(p) Spcneeley r. Nchulcnburgh, 7 East, 
SVT.

(</) Levy I’. Pope, M. & M. 410, Parke, J. 
(r) Coates r. Birch, 2 Q. B. 252. Dwyer 

r. Collins. 7 Ex. 0311 ; though it appears 
that he obtained it from his client in the 
course of a communication with reference 
to the cause. Be van v. Waters, M. & M. 
233, Best, C.J. So a solicitor's clerk may 
lie asked whether he has not received a 
particular | mi per from his client. Eicke v. 
Nukes, M. &, M. 303, Jxml Tciiterden, C.J.; 
Duftin v. Smith, Peake, 108, by Lord Kenyon. 

(*) Cohden r. Kendrick, 4 T. It. 432.
(t) 11. v. Brewer, Ü C. & P. 303, Park, J.

5480
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both by Brown’s counsel and the magistrate, and no entry of the sum 
alleged to have been embezzled was found in them. Brown was remanded 
on bail, and at that time he had a key of the counting-house in which the 
books were kept. When brought again before the magistrate the day 
book was again produced, when there was found in it, in the handwriting 
of Brown, an entry of the sum in question ; and the charge was dismissed. 
Brown then brought an action against Foster for a malicious prosecution, 
and it was held that on the trial of that action, the counsel of Brown 
might be called to prove that the entry was not in the book on the first 
hearing before the magistrate ; for the counsel of Brown did not acquire 
his knowledge of the contents of the be k from his client ; and he was 
only called upon to say what he himself saw upon the document, not 
what was communicated to him by his client (u).

Where in an action against the managing director of a projected 
railway company, by a shareholder, to recover his deposits on the 
ground of fraudulent misrepresentations and failure of consideration, an 
attorney, who had been served with a subpoena dures tecum to produce the 
minute-book of the company, declined to produce it, on the ground that 
he had received it, after the company had ceased to exist, from a member 
of the provisional committee, for the purpose of defending him in an 
action brought against him as such ; it was held that he was not bound 
to produce it, although it was contended that the plaintiff was equally 
interested in the book with the person from whom the attorney received 
it (r). It follows from this decision that, where an attorney holds a 
document for a client, he cannot be compelled to produce it by a person 
who has an equal interest in it with his client. So also confidential 
communications made by a party to his attorney or counsel do not 
cease to be privileged by the fact that the attorney or counsel afterwards 
becomes interested as devisee of the property, to the title of which such 
communications related (w).

Where in an action on a promissory note it appeared that the 
plaintiff, being employed by the defendant as her attorney, had written 
to ask her for information in order to assist him in preparing a case for 
the opinion of counsel ; it was held that he could not give in evidence 
an account of moneys paid and received, which had been sent to him in 
consequence of his letter, for the purpose of taking his case out of the 
Statute of Limitations (x).

The privilege, is also confined to communications to the solicitor 
in his character of solicitor ; and, therefore, a communication made to 
him, or question asked him by his client, not for the. purpose of getting his 
U’/jal advice, but to obtain information as to a matter of fact, is not

(a) Brown v. Pouter, I H. & N. 73(1.
(r) Newton r. Chaplin. 10 ('. 1$. 350. 

Wihle, C.J., after consulting Colt man. 
Maule, Cresswell, and Williams, JJ. The 
question was argued before the Court, lmt 
no express decision given on it. However, 
Manie. ,1., observed, * A man has a docu­
ment in his possession, the disclosure of 
which may utterly ruin him. For his 
necessary defence in another action, lie 
confides it to his attorney. Is it to be said

that the attorney is bound to produce it 
because some other person whom he, the 
attorney, does not represent, and has no 
connection with, has an interest in it ? ’ 
‘ The privilege of the jH-rson who delivered 
the book to the attorney.as to the book, was 
the same in the hands of the attorney 
as if lie had kept the hook in his own hands.'

(«') Chant r. Brown, 7 llare, 7!l : <18 
K. R. 32.

(r) Cleave c. Jones, 7 Ex. 421.
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privileged. As where a client asked his attorney whether he could safely 
attend a meeting of his creditors, called on the attorney’s suggestions, 
and the attorney advised him to remain at his office for the present, and 
he accordingly remained there two hours to avoid being arrested ; it was 
held that the attorney might prove all these facts, in order to shew an act 
of bankruptcy, in an action by his client’s assignees (//).

If a solicitor or counsel be called by his own client to give evidence, 
he is not privileged from cross-examination on the same matter as to 
which he was examined in chief, although it were a confidential 
communication made professionally ; but the cross-examination must 
not extend beyond that matter (z).

Where a party refuses to produce a document, and is justified in so 
doing, he cannot be compelled to disclose its contents ; for it would be 
perfectly illusory for the law to say that a party was justified in not 
producing a deed, but that he was compellable to give parol evidence of 
its contents ; that would give him, or rather his client through him, 
merely an illusory protection, if he happened to know the contents of the 
document, and would be only a roundabout way of getting from every 
man an opportunity of knowing the defects there might be in the deeds 
and titles of his estates («).

With respect to the mode of determining the question whether the 
communication be privileged or not, ‘ in general it is the solicitor who 
declines to give the evidence, on the ground of professional confidence. 
But it is competent for the client to take the objection, and call witnesses 
to prove the incompetency, and the judge is to determine the law arising 
from the facts ’ (b). Where, therefore, it was proposed to put in a 
written account on the part of the plaintiff, it was held that the defendant 
was entitled to interpose, and put in evidence a letter of the plaintiff, 
and examine a witness to prove that the account was confidentially 
communicated by the defendant to the plaintiff as her attorney (c).

Public Interest in Non-disclosure. There are, besides conjugal and 
professional confidences, a number of cases in which, for reasons of 
public policy, information is not permitted to be disclosed (d). The 
Attorney-General cannot be compelled to disclose his reasons for filing 
an ex-officio information (e).

Informers. Courts of justice will not permit witnesses to be asked 
the names of those from whom they receive information as to frauds on 
the revenue (/). And the rule of public policy which protects a witness

(y) Brum well v. Lucas, 2 B. & V. 74."». 
See Annesley r. Lord Anglesea, 17411. 17 
How. St. Tr. IL'tO : 0 Haig. St. Tr. SOI, 
before the Barons of the Exchequer in 
Ireland.

(:) Vaillant »•. Dodemend, 2 Atk. 524. 
H. r. Levison, 11 Cox, 152.

hi) Davies r. Waters, it M. it W. 008, 
Aldcrson, B. Hibberd v. Knight. 2 Ex. II. 
Mansion v. Downes, ft ('. it I*. :tK| ; I A. it E. 
.11.

(M Cleave i»..Ioih*s, 7 Ex. 421. Martin, B. 
(r) Cleave r. Jones, Erie, .1.. at

tho trial, and sanctioned by t he Court above; 
and per Rolfv, B., at tho first trial of the

same cause. Hereford Sum. Ass. 184U.
.mss. a s. a.

(rf) See Phi|won, Ev. (4th ed.) 177. 
Taylor, Ev. (10th ed.) ss. »39, 940.

(<•) R. v. Horne, 11 St. Tr. 283. 
if) Home r. Bent hick, 2 B. it B. 102, 

Dallas, C. .1. R. r. Hardy. 24 St. Tr. l»!t, 
753. But where a person officiously 
interferes to inform any of the constituted 
authorities of alleged abuses, the com- 
mimical ion is not privilegisl ; and, if 
untrue, may lie considered malicious and 
actionable. Robinson v. May, 2 Smith 
(K.B.) 3.
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from being asked such questions as would disclose the informer, if he be a 
third person, equally applies to questions which would disclose whether 
the witness is himself the informer, or the nature of the information. 
Therefore a witness for the Crown in a revenue prosecution cannot be 
asked in cross-examination, ‘ Did you give the information ? ’ (</). In 
many trials for high treason the same course has been adopted ; and if 
parties were willing to disclose the sources of their information, they 
would not be suffered to do it by the judges (A). ‘ If the name of an 
informer,’ said Buffer, J., in K. v. Hardy (i), ‘ were to be disclosed, no man 
would make a discovery, and public justice would be defeated.’ And 
this privilege not only protects the actual informer himself, but those 
questions which tend to the discovery of the channels by which the 
disclosure was made to the officers of justice, are not permitted to bo 
asked. Thus a person who has been employed to collect secret informa­
tion for the executive government (/'), or for the service of the police, 
is not allowed to reveal the name of his employer, or the nature 
of the connection between them (j) ; or the names of any persons 
to whom he has communicated his information for the purpose of 
its being transmitted (A), whether those persons were magistrates, 
or concerned in the administration of government, or were merely 
the channel through which information was conveyed to govern­
ment (/).

In A. G. v. Briant (m), Pollock, C.B., during the argument, said : 
4 In ordinary prosecutions the name of the sovereign is used ; but it may 
be used by any prosecutor ; and probably the rule does not apply at all 
to such cases. But there may be reasons of state policy, whenever the 
government is directly concerned ; and then the rule applies whatever 
be the offence. Where, however, on an indictment for administering 
corrosive sublimate with intent to murder, it appeared that some 
communication had been made to the police, on which they searched a 
privy used only by the prisoner, and found in the soil a phial containing 
corrosive sublimate, and on the trial the policeman was asked from whom 
he had received the information, and he stated that all the police had 
received printed instructions, one of which forbade them to name persons 
from whom any information was received ; and he therefore refused to say 
who were his informants unless ordered to do so by his superintendent. 
Cock burn, ordered him to answer the question, and he answered
that he had it from two girls, who were not called for the 
prosecution (n).

4 Witnesses may not be asked and will not be allowed to state facts 
or to produce documents, the disclosure of which would be prejudicial to

(g) A. (j. v. Brian!, 15 M. & W. 
169.

(A) 2 B. & B. IIi2.
(*) 24 St. Tr. 753.
(j) A abort hand writer sent to Irvlaml 

by tin* government. R. r. O’Connell, I 
Cox. 403.

(i) 24 St. Tr. Kll.
(/) R. r. Watson. 2 Stark. (N. 1'.) 130; 

32 St. Tr. I. Abbott, .1. Stone's ease, ns 
cited by Lord Ellen borough, C.J., 2 Stark.

(NI*.) 130.
(m) Supra.
(a) R. v. Richardson, 3 F. à F. 003. 

Cock bum, C.J., jiointod out that it was 
most material to the ends of justice that 
the persons should be named, as they 
could have stabs! how it was that they 
came to know that the I Kittle was where 
it was found, and perha|ia could have 
given sonic clue as to the person who put
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the public service ’ (o). The ground of privilege being official secrecy 
or confidence, secondary evidence is not admissible.

Official Secrets. —Upon this ground the Attorney-General of Upper 
Canada was not allowed to be asked as to the nature of a communication 
made by him to the governor of the province (p). So the orders given by 
the governor of a colony to a military officer under his command ought 
not to be produced (q), nor official correspondence between a colonial 
governor and a secretary of state (r), nor between one officer of state and 
another in his official capacity (s). Abbott, C.J., refused to admit in 
evidence the report of a military court of inquiry, in an action of libel 
by an officer, respecting whose conduct the court had been appointed to 
inquire ; and his decision was confirmed on error (*.). And Ellen- 
borough, C.J., would not permit the contents of a letter, written by an 
agent of government to Lord Liverpool, then Secretary of State, or his 
lordship’s answer, to be produced as evidence (u). In R. v. Watson, 
an officer of the Tower of London was not allowed to prove that a plan of 
the Tower, produced by the defendant, was accurate (v).

But a letter written by a private individual to a public officer (the 
chief secretary of the Postmaster-General) complaining of the misconduct 
of a person under him, does not fall within the preceding cases. They 
were all cases of communication made bv and between ministers and 
officers of government, and in the course of the discharge of a public 
duty by the person making the communication (to).

A prosecution instituted or carried on by the Director of Public 
Prosecutions (x) is a public prosecution, and the Director, if called as a 
witness at the trial, or during anv proceedings arising out of the trial, is 
entitled to refuse to disclose, the names of persons from whom he has 
received information, and the nature of the information received, unless 
the judge is of opinion that the disclosure of the name of the informant, 
or of the nature of the information, is necessary or desirable in order to 
shew the prisoner’s innocence. This rule is one of public policy and is 
not a matter of discretion, and it makes no difference that the Director 
is willing to answer the questions. He ought not be to allowed to 
do so (g).

The question whether the production of a document would be in­
jurious to the public service must be determined, not by the judge, but 
by the head of the department having the custody of the paper : and if he 
attends and states that in his opinion the production of the document 
would be injurious to the public service, the judge ought not to compel the 
production of it. If indeed the head of the department does not attend 
personally to sav that the production will be injurious, but sends the

(") See Phipson, Ev. (4th ed.) 175.
(/') Wyatt v. Gore, Holt (X. V.) 21M), 

Gibbs, C. J.
(?) Cooke v. Maxwell. 2 Stark. (X. P.), 

185.
(r) Hennessy v. Wright, 21 Q. B. 1). 

H Chatterton v. Secretary of State for
India [1895], 2 Q. B„ 181».

(0 Home v. Bentinck, 2 B. & B. 130. 
VOL. II.

Dawkins r. Ld. Rokebv, L. R. 8 Q. B. 
S5S. i.- L i Q. B. M.

(u) Anderson r. Hamilton, 2 B. & It. 
150 (w).

(c) 2 Stark. (X. P.) 148 : 32 St. Tr. 1. 
(«•) Blake r. Pilfold, I M. & Rob. Il»8. 

Taunton, •).
(x) Vide mite, p. 11)24.
(y) Marks r. Beyfus. 25 (j. B. D. 5U4.
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document to be produced or not, as the judge may think proper, or sends 
a subordinate with the document with instructions to object, but nothing 
more, the case may be different (;).

Privy Council.—In the Case of the Seven Bishops, the clerk of the 
privy council was compelled to state what passed in the Council Chamber, 
and even what was said by the King himself, although the counsel for 
the Crown objected to it (a). And the same evidence was allowed in 
Lord Stafford’s case (h). But in Layer’s case (r), it seems to have been 
considered that the minutes taken before the privy council were not to 
be divulged : and that the two other cases above cited were decided 
under the strong feelings which the circumstances of the times had pro­
duced ; and the latter in particular has been considered as a very un­
warrantable departure from law and justice (d).

Grand Jury.—A clerk attending upon a grand jury is not to be com­
pelled to reveal that which was given them in evidence (e) ; and the jurors 
themselves are bound bv oath not to disclose what passes before them : 
but it has been held that a grand juryman mav be called to prove who 
was the prosecutor of an indictment : for it is a question of fact, the 
disclosure of which does not infringe on his oath (/). But where the grand 
jury returned a bill of indictment containing ten counts for forging and 
uttering the acceptance of a bill of exchange, with an endorsement, * a 
true bill on both counts’: Patteson, J., would not allow one of the 
grand jury to be called as a witness, after the prisoner’s trial had com­
menced. and after the grand jury had been discharged, to explain their 
finding (f/). And the Court of King’s Bench have refused to receive an 
affidavit from a grand juryman as to the number of grand jurors who 
concurred in finding a bill (/<).

In a case noted in Blackstone, one of the grand jury heard a 
witness swear in court, upon the trial of a prisoner, directly 
contrary to the evidence which he had given before the grand 
jury ; and immediately communicated the circumstance to the 
judge, who, upon consulting the judge in the other court, was of 
opinion that public justice in this case required that the evidence which 
the witness had given before the grand jury should be disclosed ; and 
committed the witness for perjury, to be tried upon the testimony of the 
grand jury. It was held that the object of this concealment was only 
to prevent the testimony produced before them from being contradicted

(2) Beeteon v. Skene, G H. & N. 838, 
L. ,1. Ex. 430. Martin, B., dissented, 

thinking that whenever the judge is satis­
fied that the document may he made 
public without prejudice to the public 
service, the judge ought to com|>cl its pro­
duction, notwithstanding the reluctance 
of the head of the department to produce 
it. Beatson v. Skene was followed by 
Darling, .1.. in Williams v. Star News- 
pajter Co., 24 T. !.. It. 207, where privilege 
was claimed by the Home Office fora report 
on the exhumation of a corpse. In 
Dickson v. Bail "i Wilton, 1 r. * r. 
410, where a clerk from the War Office 
wes called to produce a letter written by a

commanding officer of a regiment to his 
immediate superior, but submitted on 
behalf of the Secretary of War whether it 
ought to be produced, Campbell, C.J., 
held that it ought. See Dawkins r. Lord 
Rokebv. L R. 7 H. L. 444.

(a) 1*2 St. Tr. 183.
(b) 3 St. Tr. 1381.
(c) 18 St. Tr. 03.
(d) 1 I’hill. Ev. 182.
(e) 12 Vin. Abr. Evidence B., u. 5.
(/) Sykes v. Dunbar, Selw. (N. P.), 1009, 

Kenyon, C.J. Freeman r. Arkell, 1 C. & 
V. 137.

(y) R. r. Cooke, 8 C. & I*. 082.
(A) R. r. Marsh, <t A. & K 230.
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by subornation of perjury on the part of the persons against whom bills 
were fourni. This was a privilege which might be waived by the Crown (t). 
And where the prisoner was indicted for perjury in evidence given before 
the gland jury on a bill of indictment, a police constable, who was in the 
grand-jury room at the time the evidence was given, was called to prove 
the evidence of the prisoner, and it was urged that one of the grand jury 
would not be allowed to give the evidence, and that if this witness were 
allowed to do so, it would be doing that indirectly which could not be 
done directly ; Tindal, C.J., held that the evidence might be given, as it 
was for the purposes of public justice (;).

In R. v. Watson (k), a witness was questioned by the counsel for the 
prisoner as to his having produced and read a certain writing before the 
grand jury, and Ellenborough, C.J., said that he had considerable doubt 
upon the subject : he remembered a case in which a witness was ques­
tioned as to what passed before the grand jury, and though it was a matter 
of considerable importance, he was permitted to answer. But it has 
since been held that a witness for the prosecution in a case of felony may 
be asked on cross-examination whether he has not stated certain facts 
before the grand jury, and that the witness is bound to answer the ques­
tion (/), as to evidence ot petty jurors, vide ante, Vol. 1. p. 004.

Parliamentary Privilege. A witness was not allowed by Lord
(i) 4 Bl. Com. 12H, Christian's note. 

There appears to be very little weight in 
the reason assigned for the concealment 
even before passing of the Trials for Felony 
Act I83ti, (unh, p. 1098), because the 
prisoner hail in far the greater number of 
cases heard the evidence of the witnesses
1 adore the magistrates, and there is still less 
weight now, since the prisoner is entitled to 
copies of the depositions. The oath itself 
seems not to apply to the facts proved 
liefore the grand jury : as far as regards 
this subject, it is * the King's counsel, your 
fellows' and your own, you shall keep 
secret.' 4 Chit. Cr. L. 183. C. S. (i. 
This view is not in accord with that 
expressed in Taylor, Ev. (10th ed.)s. 043.

(;) K. ». Hughes. | C. & K. :>I0. In
2 Rolle A hr. 77 (F.) 1, it is said, * if a man 
i mjwnelled and sworn on the IJ rand Inquest 
discover to strangers the evidence given to 
him and the rest of the jurors for the King, 
this is an offence punishable by tine and 
imprisonment on an indictment. S mit he 
A Hills ease (Mich. 15 Jae. I. 1017). 
And the clerks of the Crown Office said 
that this is usual." In 27 Ass. pi. 
03, a grand juryman was indicted as a 
felon for discovering what took place 
before the grand jury : but it was said 
that some justices held that this was 
treason : he was arraigned, however, for 
felony only, and acquitted : and a queen 
is added as to what the judgment would 
have been if he had been convicted. In 
the Poulterers’ case. 9 Co. Hep. 55 b, the 
judges heard the evidence given to the 
grand jury openly in court. In the Earl

of Shaftesbury's case. 8 How. St. Tr. 
817 : 3 Harg. St. Tr. 417, on a bill 
of indictment for high treason, the evi­
dence was given in public before the 
grand jury, who doubted as to the legality 
of the proceeding ; but Pemberton and 
North, C. JJ., both declared that it had 
always been the practice to examine the 
witnesses publicly before the grand jury 
whenever it had been requested by those 
who prosecuted for the King. This prac­
tice seems strongly to shew that any person 
not a grand juror is competent to prove 
what he has heard a witness state before 
the grand jury ; for it cannot be doubted 
that any of the public present in Court 
when the grand jury heard the evidence 
openly might prove what he heard. 
Shaftesbury's case is said to have been 
the last instance of such a procedure. 4 
111. Com. 302. (Ed. Christian).

(A) 32 St. Tr. 107 ; 2 Stark. (X. P.) 111). 
See Tavlor, Ev. (10th ed. ) s. 943.

(/) R. r. Gibson. C. A M. «72. Parke. B. 
It has been held that when the grand jury 
have found a bill, the judges before whom 
the case comes on to be tried ought not to 
inquire whether the witnesses were pro|>erly 
sworn before they went before the grand 
jury, and it seems that an improper mode 
of swearing them will not vitiate the 
indictment, as the grand jury are at liberty 
to find a bill upon their own knowledge 
merely. R. v. Russell, C. A M. 247. 
Gurney, B., and Wight man. .1. ; and 
Wightman, J.. added that Denman, 
C.J., and himself had decided the same 
point the same wav on the Northern Circuit.

4 x 2
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Ellenborough to be asked as to the expressions or arguments which a 
member of the House of Commons had made use of in the House ; for, 
said his lordship, it would be a breach of duty in the witness (who was a 
member himself), and a breach of oath, to reveal the councils of the 
nation (tn) ; but as to the fact of the plaintiff’s having taken part in the 
debate, he was bound to answer (n). So a member may prove who acted 
as speaker on a particular occasion (o).

In 1818 the following resolutions were passed bv the House of 
Commons : ' Resolved, nemine contradicente, that all witnesses examined 
before this House, or any committee thereof, are entitled to the pro­
tection of this House in respect of anything that may be said by them in 
their evidence. Resolved, nemine contradicente, that no clerk or officer 
of this House, or shorthand writer employed to take minutes of evidence 
before this House, or any committee thereof, do give evidence elsewhere in 
respect of any proceeding or examination had at the bar or before any 
committee of this House, without the special leave of the House ’ (p).

Since these resolutions it has been held that a member of the House 
whose acts as teller on a division is not an officer of the House ; and if a 
member be asked how another member voted on a particular occasion, 
he will not be compelled to answer if he decline doing so, and have not 
the leave of the House to give evidence (q).

Judicial Privilege.—A judge (r) is a competent but not a compellable 
witness to prove matters which arose before him on a former trial (#).

The same rule applies to arbitrators and to the advocates in a case (t)
But an arbitrator may be called to prove what was claimed or admitted 

by the parties before him on a reference (u) : or to prove his own mis­
takes, etc. (r), or whether he included matters not within the reference (>c). 
but not to give evidence of concessions made by one party during the 
reference for peace and to end the suit (a:), nor to state the grounds of his 
award or his intention in giving it (y).

Incriminating Disclosures.—At common law a witness may be asked (:) 
but has the privilege of refusing to answer a question put to him or to 
produce private documents (a), if his answer or the production of the 
documents would tend to expose him to a penalty, or to any kind of

(»i) Plunkett r. Cobbett, 0 Esp. 137 ; 
29 St. Tr. 71. 72.

-, Ibid.
(o) Chubb p. Salomons. 3 C. & K. 75, 

Pollock. C. B.
(p) See 2 C. & K. 483. During the 

recess it has been the constant practice 
of the Sjfeakvr to grant such leave on the 
application of the parties to a suit. 
See also 55 & 56 Viet. c. 64.

(a) Chubb r. Salomons. 3 C. & K. 75. 
Pollock, C. B., after consulting the other 
Barons.

(r) Taylor. Ev. (10th ed.) s. 938.
(<0 Duke of Buccleuch r. Met. Bd. of 

Works. L R. 5 H. L. 418 : 41 L .1. Ex. 137.
(f) Curry v. Walter, 1 Esp. 456: 1 B. & 

f. M
(u) Martin r. Thornton, 4 Esp. 181. 

Lord Alvanley. Duke of Buccleuch r.

Met. Board of Works, ubi. sup.
(*•) He Whiteley and Roberts' Arbitration 

| 18V11. I Ch. AM.
(te) Duke of Buccleuch r. Met. Boaril 

of Works, ubi sup.
(j) Slack v. Buchanan, Peake (X. P. I. 

ti. Westlake r. Collard. Bull. (X. P. i. 236. 
Martin r. Thornton, ubi. sup.

(y) O'Rourke r. Railway Com., 15 A. V. 
371. He Whiteley and Roberta, ubi -u//.

(:) See Taylor. Ev. (10th ed.) s. 1308. 
and the observation of the judges in R. 
Watson. 2 Stark. (X. P.). 14» : 32 St. Tr. 1 
R. v. Holding & Wade, O. B.. (1821}. 
Bayley. J.. Archb. Cr. PI. (22nd .d.) 373 

(a) Spokes v. Orosveoor Hotel 1 
118»7|. 2 Q.B. 124. The privilege does not 
extend to public documenta in the official 
custody of the witness. Bradshaw 
Murphy. 7 C. A P. 612.
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punishment, or to a criminal charge (as, for instance, if he be asked whether 
he has been guilty of theft, fraud, bigamy (b), maintenance (c), criminal 
libel (d), or any offence subjecting him to a penalty or criminal proceed­
ing (f). The rule is based on the same principle as that which at common 
law prevents examination of accused persons (/).

Thus a witness is not bound to answer whether he wrote an adver­
tisement referring to libellous letters which a prosecutor had received ; 
and though he is bound to answer whether he knows in whose hand­
writing it is, he is not bound to name the person, as it may be himself (</). 
An accomplice who is admitted to give evidence against his associate 
in guilt, though bound to make full and fair confession of the whole 
truth respecting the subject-matter of the prosecution, is not bound 
to answer with respect to his share in other offences, in which he was 
not concerned with the prisoner ; for he is not protected as to such 
offences (h). A witness in custody upon a charge of felony cannot be com­
pelled to answer the question, * Have you not said that you committed 
the offence for which you are now in custody ? ’ (i). So where a witness 
stated that he was in a room which he had let to a club on a night on 
which it was alleged that money had been lost by gaming ; it was held 
that he was not bound to answer the question, ‘ Was there a roulette 
table in the room ? ’ as his answer might tend to involve him in the 
danger of being indicted as the keeper of a common gaming house (j).

The privilege of refusing to answer incriminating questions is that 
of the witness alone, and neither party to the suit can take any advantage 
therefrom. The privilege does not entitle the witness to refuse to 
incriminate other persons, if to do so would not tend to incriminate him­
self (k). The witness himself must make the objection to answering (/), and 
counsel for the adverse party may not object in favour of the witness, 
nor argue the objection that the answer to a question would incriminate 
him (w) ; though the judge may inform the witness that he need not 
answer, and he must pledge his oath that the answer would tend to 
criminate him (»). The claim may be made at any stage in the

(M Harvey »'• Lovekin, 10 1*. D., 122.
(r) Alabaster v. Harness, 70 L. T. Hep.

V/) Lamb r. Munster, 10 Q. B. D. 110.
See 14 & 16 Viet. c. 99, e. :t (aide, p. 

2270 »). and the eases collected, Taylor. Ev. 
110th ed.) s. 1308. The protection is not 
confined to questions where the answer 
would lead to an immediate conclusion of 
iruilt, but extends to all questions that tend 
to criminate the witness, • and the reason is 
that the party would go from one question 
to another ; and though no question might 
be asked, the answer to which would 
directly criminate the witness, yet they 
would get enough from him whereon to 
found a charge against him.’ R. v. Slaney, 
l 1 A P. 118, Tenterden, C.J. Thus 
"here a witness in an action by the endorsee 
against the drawer of a bill, where the 
defence was usury, was asked whether the 
bill had ever been in his possession before, 
and the witness said he thought his answer

would have a tendency to convict him of 
the offence of usury, for which he had been 
indicted, it was held that he was not bound 
to answer the question. Cates r. Hardacre, 
3 Taunt, 424. See Maloney e. Bartley, 3 
Camp. 210.

(/) See Phipson, Ev. 14th ed.) 193. 
Taylor, Ev. (loth ed.) s. 1453.

(’</) K. r. Slaney, 5 C. A P. 213. Tenterden, 
< i

(A) West’s case, MS. 2 Phill. Ev. 419.
(0 R. r. Pegler, 5 C. & P. 521, Park A 

Litteldale. JJ.
(;) Fisher r. Ronalds. 12 C. B. 702.
(It) Kelly v. Colhoun [1899]. 2 Ir. Rep. 

199.
(/) R. r. Coote. L R. 4 P. C. 599; 

42 L. .1. P. C. 45. Thomas r. Newton, M. 
A M. 48 n., Tenterden, C. J.

(ni) R. r. Alley, 1 M. A Rob. 94. Thomas 
e. Newton, ubi sm/>.

(a) Lamb v. Munster, io Q. b. D. 110; 
52 L J. Q. B. 40.



2350 (BOOK XIII.Of' Evidence.

proceedings (o). A witness called on the part of the Crown to prove 
bribery against the defendant, refused to give evidence on the ground that 
his evidence would tend to criminate himself ; the objection being over­
ruled by the judge, he gave his evidence. It was held, that the defendant 
could not object that such evidence was improperly received (/>). This 
privilege does not apply to a person under trial for crime who elects 
to give evidence on his own behalf. The extent of his obligation to 
answer incriminating questions is defined by the Criminal Evidence Act, 
1898 (</). The privilege does not entitle the witness to refuse to be 
sworn (r).

A Civil Liability.—The privilege protects a witness from answering 
if the answer would expose him to a penalty or forfeiture enforceable by 
civil proceedings (s). Until 1806 doubts were entertained as to how far 
a witness was compellable to answer a question, whereby he might 
subject himself to a civil action, or charge himself with a debt. These 
doubts were removed by the Witnesses Act, 1806 (46 Geo. III. c. 37) by 
which it is declared and enacted, that ‘ a witness cannot by law refuse to 
answer any question relevant to the matter in issue, the answering of 
which has no tendency to expose him to a penalty or forfeiture of any 
nature whatsoever (#), by reason only, and on the sole ground that the 
answering such questions may establish, or tend to establish, that he 
owes a debt, or is otherwise subject to a civil suit, either at the instance 
of his Majesty, or any other persons (f). It would seem that a witness 
is still privileged from answering any question, the answer to which 
might subject him to a forfeiture of his estate (u).

To entitle a witness to the privilege of silence, the Court must see 
from the circumstances of the case, and the nature of the evidence which 
the witness is called to give, that there is reasonable ground to apprehend 
danger to the witness from his being compelled to answer (v).

But if the fact of the witness being in danger be once made to appear, 
great latitude should be allowed to him in judging for himself of the 
effect of any particular question ; as there is no doubt that a question, 
which might appear at first sight very innocent, might, bv affording a

(o) R. ». Garbett, 1 Den. 23li.
(p) R. ». Kinu'lakf. 11 Cox. 499.
(q) Ante, p. 2271.
(r) Boyle ». Wineman, 10 Ex. 047 ; 11 

Ex.
(«) .loues r. Jones. 22 Q. B. I). 425 

(pound hreachl. Holihs r. Hudson. 25 
Q. B. 1). 232 (fraudulent removal of goods 
to avoid distress).

(() SeeR. ». Woburn, 10 East. 305. Adams 
r. Hatley, 18 Q. H. 1). 025. Mayor &c. of 
Derby r. Derbyshire Council Council[ 1897]. 
A. C. 550. There is a distinction between 
the obligation of a witness, since this 
statute, to answer questions, though they 
may subject him to civil suits ; and his 
obligation to produce writings. A<\. 
under a subpoena dure* tecum. For if a 
subpaena duces tecum is served, the party 
roust bring his deeds into court in obedience 
to the subpoena, although, if he states that

they are his title deeds, no judge will ever 
compel him to produce them. PickeritiL' 
». Noyes, 1 B. & C. 203.

(u) May r. Hankins, 11 Ex. 210; 24 
L. J. Ex. 309. Chester ». Wortlev. It» 
C. R. 23»; 25 L J. C. P. 117. Earl of 
Mexborough r. Whit wood Colliery < 
[1897], 2 q. B. Ill; and see Taylor. Ex 
(10th ed.) s. 1453. A distinction is dram 
between forfeiture of an estate ami it> 
determination bv conditional limitation 
Miller r. Waterford 11904]. 2 Ir. Rep 
421.

(») R. ». Boyes, 1 B. & S. 311. approve 
in ex imrte Reynolds. 20 Ch. 1). 294. In 
Osborn ». London Dock Co.. Ht Ex. til'" 
Parke. R., said this was the opinion of tl 
majority of judges in R. r. (iarbett. I IV 
230. See also Bartlett ». Lewis. 12 C. B. 
(N. S.j 249. Adams ». Lloyd. 3 H. & N 
332.
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link in a chain of evidence, become the means of bringing home an offence 
to the party answering («’).

The danger to be apprehended must be real and appreciable, with 
reference to the ordinary operation of law in the ordinary course of 
things,—not a danger of an imaginary and unsubstantial character, 
having reference to some extraordinary and barely possible contingency, 
so improbable that no reasonable man would suffer it to influence his 
conduct. A merely remote and naked possibility, out of the ordinary 
course of law, such as no reasonable man would be affected by, should not 
be suffered to obstruct the administration of justice (x).

The grant of a pardon for an offence removes the privilege of a witness 
of not answering incriminating questions, if relevant (y), but where the 
adverse party is attacking the witness, he is justified in refusing to answer 
what would disgrace him, although he has obtained a pardon (z).

Where a witness had received a certificate under an Act (a) protecting 
witnesses who had made a true disclosure touching corrupt practices 
at the election of members of parliament, it was held that the witness 
was bound to answer, whether he had received anv sums of money from a 
person charged with briber}’, as that certificate protected him from 
all penal actions, penal disabilities, and criminal prosecutions of every 
kind (b). Under certain statutes a witness may be compelled to answer 
criminating questions, e.g. The Bankruptcy Acts, 1883 and 1*90 (c), and 
the Larceny Act, 1861 (ss. 77 85) (d).

(«•) R. v. Boyea, supra, Osborn r. London 
Dock Co., supra.

(.r) R. r. Boyes, supra, where, after a 
pardon of bribery, it was held that the risk 
of impeachment was not sutticient to 
protect the witness from answering.

(y) I bid.
(:) Ibid, per Crompton. .1., who said that 

this was the distinction between R. r. 
Boyes and R. r. Read ini'. 7 St. Tr. 250, 
MB, where the question was put in the 
cross-examination of a witness for the 
Crown ; and the Earl of Shaftesbury's 
case. 8 St. Tr. 817. where the question was

put by a grand juror to test the character 
of a witness. See M. A M. 103. note (6).

(«) 15 & H> Viet. c. 57, s. 10. repealed 
in 1803 by 2«i & 27 Viet. c. 29 a. 10. The 
corresponding enactment now in force is 
4ti A 47 Viet. c. 51 s. 59, vide ante, Vol. i. 
1». 651.

<fc) R. i. Charleaworth. 2 F. A F. 32».. 
Ex parte Fernandez. 10 C. B. (X. S.) 3. 
In re Fernandez, it H. A X. 717. R. r. 
Leatham. 8 Cox. 408.

(r) Ante, p. 1458. and see R. »•. Pike, 
| I0H21. 1 K. B. 552.

(d) Ante, p. 1414.
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CANADIAN NOTES.

OP WITNESSES.

Sec. 1.—Who May be Witnesses.—See R.S.C. eh. 145, secs. 3, 4, etc.

Sec. 2.—Attendance.
(a) At Trial—May be Procured by Subixena.—See Code sec. 971.
Warrant May be Issued After Disobedience to Subpoena.—See 

Code sec. 972.
Where a witness is financially unable to pay his expenses of attend­

ing it is usual for the department of the provincial government charged 
with the administration of justice to pay the same ; and in the more 
serious offences, the Crown will subpoena the witnesses for the accused, 
if the latter is financially unable to pay the expenses of service of 
process.

The erroneous decision of a magistrate as to whether or not a 
defaulting witness was bound to attend his Court in respect of a trial 
for an offence against a provincial statute without pre payment of wit­
ness fees, and as to the liability of such witness to ar­
rest has been held not to be reviewable upon habeas corpus 
although the accused was deprived of such witness’s testi­
mony through the refusal of the magistrate to issue a warrant for his 
arrest. It. v. Clements (1901), 4 Can. Cr. Cas. 553 (N.S.). Such 
refusal will not deprive the magistrate of jurisdiction to convict, and 
the defendant’s remedy is by way of appeal only. Ibid. Per 
Meagher, J.

Hut where the witness was summoned before a Court sitting in 
another judicial district from that in which he lived, the privilege 
was held not to apply to a charge of a criminal offence committed by 
him during the time he was in the former district for the purpose of 
giving evidence. Ex p. Robert Ewan (1897), 2 Can. Cr. Cas. 279 
(Que.).

Warrant Against Witness in First Instance.—See Code sec. 973.
Code sec. 675 is the corresponding provision for the arrest of a 

material witness on a preliminary enquiry in respect of an indict­
able offence, on proof that the witness will not attend without being 
“compelled” to do so. The word “compelled” as used in both sec­
tions seems to imply something more than such legal compulsion as is
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involved in the service of a subpoena. A witness should not lie placed 
under arrest without proof that he intends to disregard a mere sub­
poena or “summons to witness.” Proof merely of the witness’ state­
ment that he would not go unless he was compelled to go, would ordin­
arily mean that the witness would not go unless subpoenaed or placed 
under a legal obligation to go.

Sec. 973 was introduced by way of amendment to the Criminal 
Code of 1892 in the year 1900, and was intended to meet the case of 
witnesses about to abscond.

Subpœna May be Issued to Witness in Canada, but Beyond Juris­
diction of Court.—See Code sec. 974.

Proceedings When Such Subpœna Disobeyed.—See Code secs. 975, 
976.

Procuring Attendance of Witness who is a Prisoner.—See Code 
sec. 977.

(ft) Preliminary Enquiry: Procuring Attendance of Witnesses.
Summons to Witness.—See Code sec. 671.
The summons to a witness can be issued only by the justice who has 

taken the information or who is holding the preliminary enquiry. 
Byrne v. Arnold, 24 N.B.R. 161.

Service of Summons upon Witness.—See Code sec. 672.
Warrant for Witness after Summons.—See Code see. 673.
Procedure Against Defaulting Witness.—See Code sec. 674.
Warrant for Witness in First Instance.—See Code sec. 675.
Witness Beyond Jurisdiction of Court may he Subpoenaed.—See 

Code sec. 676.
Such particulars as to the nature of the evidence expected from 

the witness should be set forth in the affidavit or deposition upon 
which the application is made as will satisfy the Judge applied to that 
the evidence of the witness is material.

Under the provisions of this section and of sec. 711 it is competent 
for a Judge to make an order for the issue of a subpœna to witnesses in 
another province to compel their attendance upon an appeal from 
justices under Code secs. 749 and 752 respecting a charge brought 
under Dominion law. R. v. Gillespie, 16 P.R. (Ont.) 155.

Warrant for Defaulting Witness.—See ('ode sec. 677.
(d) Summary Trials.
Procuring Attendance of Witnesses, Service of Summons, etc.- 

See Code secs. 788, 789.
(e) Trial of Juvenile Offenders.
Summons to Witness.—See Code sec. 809.
Binding Over Witness.—See Code sec. 810.
Warrant when Witness Disobeys Summons.—See Code sec. 811.
Service of Summons.—See Code sec. 812.
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Coroner’s Court.—1. A coroner is a local officer, and a coroner’s 
warrant cannot, therefore, be executed outside of the territorial juris­
diction for which he holds his appointment.

2. In Ontario a coroner is hound by statute to summon such wit­
ness as the Crown directs and a coroner’s warrant to apprehend a 
witness who had defaulted in attendance upon a summons being a 
ministerial and not a judicial act, certiorari will not be granted in 
respect of such warrant.

3. A coroner may summon a witness to re-attend to give further 
evidence on new matter alleged to have been disclosed to the Crown 
since the witness’ examination in the same inquest. Re Anderson & 
Kinrade, 14 Can. Cr. Cas. 448.

(f) Speedy Trials.
Witness to Attend Throughout Trial.—See Code sec. 841.
Warrant May be Issued for Witnesses Disobeying Summons.—See 

Code see. 842.

Sec. 3.—What Witnesses are Competent.
Expert Testimony.—Expert witnesses may he examined, not more 

than five for either side without leave. See R.S.C. ch. 145, sec. 7.
Handwriting, comparison. See R.S.C. ch. 145, sec. 8.
A jury may properly make a comparison of disputed handwriting 

although no witness has been called to prove the handwriting to be 
the same in both, and may draw their own conclusions as to its authen­
ticity, if an admittedly genuine handwriting and the disputed hand­
writing are both in evidence for same purpose in the case. R. v. 
Dixon (No. 2) (1897), 3 Can. Cr. Cas. 220 (N.S.).

An accused person does not, by offering himself as a witness on 
his own behalf become bound to write in the witness-box at the direc­
tion of the Judge a specimen of his handwriting for comparison with 
a document in evidence. Where the accused had furnished a speci­
men of his handwriting by direction of the Court at a previous trial, 
but under protest from his counsel, the specimen so obtained should 
be excluded on the subsequent trial. R. v. Grinder, 10 Can. Cr. Cas. 33.

Expert Evidence.—No evidence of matters of opinion is admissible 
except where the subject is one involving questions of a particular 
science in which persons of ordinary experience are unable to draw 
conclusions from the facts. The jury, as a general rule, draw all in­
ferences themselves, and witnesses must speak only as to facts. R. v. 
Vreeper (1888), 15 Can. S.C.R. 409, per Strong. }.

On some particular subjects, positive and direct testimony may 
often be unattainable ; and, in such cases, a witness is allowed to 
testify, as to his belief or opinion, or even to draw inferences respect­
ing the fact in question from other facts, providing these facts be with­
in his personal knowledge.
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The Canada Evidence Act, see. 7, limits the number of expert wit­
nesses called on either side to give opinion evidence to five, subject to 
increase by leave of the Court.

Where a witness states that a wound was inflicted with a certain 
kind of instrument it is permissible to test that witness's credibility 
by calling a medical man to testify whether a wound of the kind 
described can be inflicted by such an instrument. R. v. Jones ( 1868), 
28 V.C.tj.B. 416.

By sec. 7 of the Canada Evidence Act. where, in any trial or other 
proceeding, criminal or civil, it is intended by the prosecution for 
the defence, or by any party, to examine as witnesses, professional 
or other experts entitled according to the law or practice to give opin­
ion evidence, not more than five of such witnesses may be called 
upon either side without the leave of the Court or Judge or person 
presiding. Such leave shall be applied for before the examina­
tion of any of the experts who may be examined without such leave.

In the course of a trial for murder by shooting a witness was 
called at the trial to give evidence as a medical expert, and in answer 
to the Crown prosecutor he said * ‘ there are indicia in medical science 
from which it can be said at what distance small shot were fired at the 
body. 1 have studied this—not personal experience, but from books." 
lie was not cross-examined as to the grounds of this statement, and no 
medical witnesses were called by the prisoner to confute it. The 
witness then stated the distance from the murdered man at which the 
shot must have been tired in the case before the Court, and on what 
he based his opinion as to it. giving the result of his examination of the 
body. It was held by the Supreme Court of Canada that by his pre­
liminary statement the witness had established his capacity to speak 
as a medical expert, and it not having been shewn by cross-examination, 
or other testimony, that there were no such indicia as stated, his evi­
dence as to the distance at which the shot was tired was properly 
received. R. v. Preeper (1*88), 15 S.C.R. 401.

The prisoner's witness having stated that, death was caused by two 
blows from a stick of certain dimensions, it was held that a medical 
witness previously examined by the Crown was properly recalled to 
state that in his opinion the injuries found on the body could not 
have been so occasioned. R. v. Jones, 28 U.C.Q.B. 416.

The theory of the defence in an ndictment for murder was that 
the death was caused by the communication of smallpox vims by 
Dr. M. who attended the deceased, and one of the witness for the 
defence explained how the contagion could be guarded against. Dr. 
M. had not in his examination in chief or cross-examination been asked 
anything on this subject ; it was held that he was properly allowed 
to be called in reply, to state that precautions had been taken by him
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to guard against the infection. R. v. Sparham & (1 reaves. 25 U.C.C.P.
143.

No evidence of matters of opinion is admissible except where the 
subject is one involving questions of a particular science in which 
persons of ordinary experience are unable to draw conclusions from 
the facts. The jury as a general rule, draw all inferences themselves, 
and witnesses must speak only as to facts. It. v. Preeper (1888), 15
8.C.B. per String, J.

On some particular subjects, positive and direct testimony may 
often be unattainable; and. in such cases, a witness is allowed to 
testify, as to his belief or opinion, or even to draw inferences respecting 
the fact in question from other facts, providing these facts be within 
his personal knowledge.

The Canada Evidence Act, see. 7, limits the number of expert 
witnesses called on either side to give opinion to five, subject to in­
crease by leave of the Court.

A skilled witness cannot in strictness be asked his opinion respect­
ing the very point which the jury are to determine ; but he may be 
asked a hypothetical question which in effect will determine the same 
question. In R. v. Jones the skilled medical witness was not asked 
respecting the very point which the jury were to determine, namely, 
whether the prisoner caused the death of the deceased, nor even the 
question whether in his opinion the girl had killed the deceased (as 
sworn to by her), but simply whether the blows as she described them 
could produce the fractures, etc., found on the head of the deceased. 
B i Jones 1M0), 28 U.C.Q P 4M.

Determination of Competency.

Competency of Witnesses.—Section 3 of the Canada Evidence Act, 
R.S.C. 1906, ch. 145, declares that a person shall not be incompetent 
to give evidence by reason of interest or crime. And by sec. 4 of the 
same statute every person charged with an offence and, with the excep­
tions stated therein, the wife or husband of the person so charged shall 
he a competent witness for the defence. In certain prosecutions speci­
fied in the Canada Evidence Act, sec. 4, the wife or husband, as the 
ease may be, of the accused in not only a competent but a compellable 
witness without the consent of the person charged, but no husband shall 
be compelled to disclose any communication made to him by his wife 
during marriage nor a wife compelled to dislose any communication 
made to her by her husband.

< >ne co-defendant cannot be called as a witness by another co-defen­
dant on a joint indictment and compelled to give evidence, but a co- 
defcmlant may testify if he chooses to do so. R. v. Connors (189:$), 
5 Can. Cr. Cas. 70 (Que.).
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Where an English-speaking prisoner in the Province of Quebec 
is represented at his trial by counsel speaking the French language, 
and no request is made for a translation of the testimony of French- 
speaking witnesses into English, for the benefit of the prisoner, the 
failure to so translate as to enable the prisoner to personally under­
stand the evidence is not a limitation of his right to make “full answer 
and defence” to the charge, and will not invalidate a conviction, li. 
v. William Long, 5 Can. Cr. Cas. 493 (Que.) ; and see Reg. v. Jones, 
49 J.P. 728.

When it is sought to examine a witness through an interpreter 
in a foreign tongue, the opposing counsel may be given leave first 
to question the witness in English for the purpose of testing the wit­
ness's competency to speak English. And where a foreign witness 
examined in chief through an interpreter has some knowledge of 
English, the counsel entitled to cross-examine may do so in English 
without the intervention of the interpreter, and may also, if he chooses, 
put questions through the interpreter. R. v. Wong On (No. 2), 8 Can. 
Cr. Cas. 343.

Grounds of Incompetency.
A person shall not he incompetent to give evidence by reason of 

interest or crime. See R.S.C. ch. 145, sec. 3.
(a) Persons of Unsound Mind.—The general rule is that a luna­

tic or a person affected with insanity is admissible as a witness, if he 
have sufficient understanding to apprehend the obligation of an oath, 
and to be capable of giving a correct account of matters which he has 
seen or heard, in reference to the questions at issue, and whether he 
have that understanding is a question to be determined by the Court, 
upon examination of the party himself, and any competent witnesses 
who can speak to the nature and extent of his insanity. Columbia v. 
Amies, 107 U.8. 419.

Deaf and Dumb Witness.—See R.S.C. ch. 145, sec. ti.
Children.—Sec R.S.C. ch. 145, sec. 16.
Other Material Evidence.—Upon the trial of a charge of at­

tempted carnal knowledge of a girl under fourteen who is too young 
to understand the nature of an oath, a conviction for that offence is 
not warranted unless her evidence not under oath is corroborated by 
some other material evidence implicating the accused (Cr. Code sec. 
1003), but the accused may he convicted of common assault upon the 
charge so laid if there he corroboration merely by some other material 
evidence (Can. Evidence Act see. 16). R. v. De Wolfe (1904), 9 Can. 
Cr. Cas. 38 (N.S.).

The term “other material evidence” as regards corroboration of 
testimony has been much discussed under the Ontario Statute, 36 Viet.
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ch. 10, see. 6, and the Ontario Evidence Act in which it is now em­
bodied.

In Parker v. Parker, 32 U.C.C.P. 113, Armour, C.J., stated his view 
in the following language : “If there is any evidence adduced corro­
borating the evidence of the interested party in support of his claim 
or defence in any material particular, it must be submitted to the 
jury as sufficient corroboration in point of law, the weight to be at­
tached to it in point of fact, being a matter for their consideration.”

That decision was approved by the Ontario Court of Appeal in 
Radford v. Macdonald (1891 ), 18 Ont. App. R. 167. Osler, J.A., in the 
last named case (page 170) said:—

“Some independent material evidence must be given which corro­
borates, in plain Anglo-Saxon strengthens, the evidence of the oppo­
site or interested party. If the evidence offered is admissible, if it 
supports the evidence of the party, it is corroborative evidence, and it 
is then for the Judge or jury to say what weight is to be attached to it.
. . . Nor is the corroboration required to be directed to any par­
ticular fact or part of the evidence. It is the ‘ evidence ’ of the party 
which is to be corroborated by some ‘other material evidence.’ ”

In a later ease, (Ireen v. McLeod (1896), 23 Ont. App. R. 676, the 
Court of Appeal confirmed its ruling in Radford v. Macdonald, and 
held further that the “material evidence,” in corroboration required 
by the Ontario Evidence Act in an action by or against the personal 
representatives of the deceased person, may be direct or “may consist 
of inferences or probabilities arising from other facts and circum­
stances tending to support the truth of the witness’s statement.”

Osler, J.A. (page 679), pointed out that in Cole v. Manning, 2 
0.R.1). 611, a ease in England under the Bastardy Act, which required 
corroboration “in some material particulars by other testimony,” 
the evidence which was held to he sufficient for that purpose was in 
the strictest sense evidence shewing merely a probability that the state­
ment of the plaintiff was true.

And in the recent case of Thompson v. Coulter (1903), 34 Can. 
S.V.R. 261, under the Ontario statute, Killam, J., delivering the judg­
ment of the Court said :—

“In my opinion this enactment demands corroborative evidence of a 
material character supporting the case to be proved by such ‘oppo­
site or interested party’ in order to enable him to obtain a ‘verdict, 
judgment, or decision.’ Unless it supports that case, it cannot pro­
perly be said to ‘corroborate. ’ A mere scintilla is not sufficient. At 
the same time the corroborating evidence need not be sufficient in itself 
1" establish the case. The direct testimony of a second witness is un­
necessary ; the corroboration may be afforded by circumstances. Mc­
Donald v. McDonald. 33 S.C.R. 145. The expressions used by the



2352/1 Of Witncêiv». [book XIII.

learned Judges of the Court of Appeal in In re Finch, 23 Ch.D. 267, 
appear to me applicable under this statute.

Jessel, M.R., there said, “As I understand, corroboration is some 
testimony proving a material point in the testimony which is to be 
corroborated. It must not be testimony corroborating something else. 
Something not material.’’ And Lindley, L.J., said, “Evidence which is 
consistent with two views does not seem to me to be corroborative of 
either.”

Evidence of Child not Tinder Oath Received in Certain Cases.—See
Code sir. 1008.

Upon the charge of attempted carnal knowledge of a girl under 
fourteen who is too young to understand the nature of an oath, a 
conviction for that offence is not warranted unless her evidence not 
under oath is corroborated by some other material evidence implicating 
the accused (Cr. Code sec. 1003), but the accused may be convicted 
of common assault upon the charge so laid if there be corroboration 
merely by some other material evidence (Can. Evidence Act, sec. 16). 
B. v. De Wolfe ( 1904), o Can. Cr. Cas. 88.

The fact that a girl of eleven years was instructed as to the nature 
of an oath only a few days before the trial is not sufficient ground 
for rejecting her testimony under oath if the Court is satisfied that she 
is competent to be sworn. R. v. Armstrong (1907), 12 Can. Cr. Cas. 
544,15 O.L.R. 47.

In a case prior to the Canada Evidence Act it was held that 
where the conviction on a charge of indecent assault was for common 
assault only, but the evidence was corroborated as here required, the 
conviction would be valid although the child's evidence would not at 
that time have been admissible on a charge of common assault. R. 
v. (Irantyers (1893), 2 Que. (K.B.) 376.

On a charge for indecent assault upon a child under the age of 
fourteen, the child was examined on the voir dire and not sworn. On 
refusing to answer the Crown prosecutor had the trial adjourned. On 
the re-opening of the trial on the second day the child still absolutely 
refused to speak. Counsel for the Crown on being asked if he had 
any other evidence offered two witnesses in corroboration of the 
child’s evidence as told to them by the child, and also evidence of 
similar acts with others by the prisoner :—Held, following R. v. Cole. 
1 l*hil. Ev. 508, that evidence not in support of the charges laid in the 
indictment, but referred to charges not laid, could not be received 
as corroborative evidence ; and following Rex v. Kingham, 66 L.J.P. 
393, evidence as to what the child told others could not be received. 
There being no other evidence for the prosecution, the prisoner was 
acquitted. R. v. South, 39 Can. Law Journal 639, Bole, Co. J.
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Competency of Accused Prisoners.—A person shall not he incom­
petent to give evidence by reason of interest or crime. R.S.C. eh. 145, 
sec. 3.

Accused and Wife or Husband Competent Witnesses for Defence.— 
See R.S.C. ch. 145, sec. 4.

Failure of Accused to Testify not to be Commented on.—See 
R.S.C. eh. 145, see. 4.

The result of this section is to empower (but not to compel) one 
of two persons jointly indicted to give evidence incriminating the 
other without the necessity of resorting to the old procedure of either 
taking a plea of guilty or pardoning the prisoner to he called.

When a person claims the right to he allowed to give evidence on 
his own behalf he comes under the ordinary rule ils to cross-examina­
tion. He may he asked all questions pertinent to the issue, and can­
not refuse to answer those which may implicate him. R. v. Connors 
(1893). 3 Que. Q.B. 1(H), 5 Can. Cr. (’as. 70.

A prisoner at the trial has the option of making a statement not 
under oath, or of giving evidence under oath. R. v. A ho (1904). 
8 Can. <v. Caa. 463, il B.C.R. 114.

In R. v. I)’Aoust (1902), 5 Can. Cr. Cas. 407, 3 O.L.R. 653, the ac­
cused was charged with rohhery, and being called as a witness on 
his own behalf, was asked by the counsel for the Crown, on cross-exam­
ination. whether lie had not been convicted several times of indictable 
offences. This question was objected to by counsel for the accused, 
but was allowed by the learned trial Judge, and was answered by the 
accused in the affirmative. Counsel for the Crown thereupon ques­
tioned the accused as to five previous convictions, all of which the ac­
cused admitted. It was held by the Ontario Court of Appeal that the 
evidence of the previous convictions of the accused so obtained was 
admissible. R. v. D’Aoust (1902), 5 Can. Cr. Cas. 407.

Comment on Failure to Testify.—Comment by the prosecuting 
counsel before the jury in respect of the failure of prisoner’s wife to 
testify is error entitling the prisoner to a new trial. R. v. Corby 
( 1898), 1 Can. Cr. (’as. 457 (N.S.). The rule is to be not­
withstanding a subsequent withdrawal of the comment and notwith­
standing the Judge’s direction to the jury to disregard it. The objec­
tion is not waived, because not taken at the time, and it is sufficient if 
drawn to the attention of the trial Judge after the jury have retired 
to deliberate. Ibid.

An accused person has the right to have his case submitted to the 
jury, intimating that the prisoner could have given evidence as to an 
trial Judge, and although such comment is afterwards withdrawn, the 
making of same is a substantial wrong to the accused, and if he is con­
victed he is entitled to a new trial by reason thereof. R. v. Coleman 
1*98), 2 Can. Cr. ( as. 523. 30 Ont. R. 108.

D5C
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Where, during the address to the jury by the prisoner's counsel, 
the counsel for the Crown interjects a remark, in the hearing of the 
jury, intimating that the prisoner could have given evidence as to an 
alleged occurrence then being referred to, and it appears that the as­
certainment of whether or not such occurrence took place is not in 
fact material to the issue, such comment is not a ground for ordering 
a new trial. R. v. Weir (No. 3) (1899), 3 Can. Cr. Cas. 262 (Que.).

A direction to the jury upon a criminal trial that the accused 
has failed to account for a particular occurrence when the onus is upon 
him to do so, is not a comment on the failure of the accused to testify. 
R. v. Alio (1904), 8 Can. Cr. Cas. 453,11 B.C.R. 114.

Where the trial Judge, in his charge to the jury, called attention 
to the fact that the prisoner charged with theft was not called to testify 
on his own behalf, and warned the jury that they were not to take that 
fact to his prejudice, but stated that if the accused were innocent he 
could have proved that he was not in the locality at the time, this is a 
prohibited “comment” entitling the accused to a new trial. R. v. 
McGuire (1904), 9 Can. Cr. Cas. 554, 36 N.R.R. 609.

A statement by the Crown counsel in his address to the jury that 
the prisoner’s counsel “took the very best and wisest course in not 
having the prisoner go on the witness stand” and that he, the Crown 
counsel, thinks it was wise for the prisoner himself, is a comment un­
favourable to the accused on his failure to testify on his own behalf 
and is within the prohibition of sec. 4. Where comment has been made 
in contravention of the Canada Evidence Act, upon the failure of the 
accused to testify, the same is a substantial wrong to the prisoner (Cr. 
Code sec. 1019), and entitles him to a new trial. R. v. Charles King 

1906), 9 Cnn. Cr. Cas. 416.
Where two prisoners are jointly indicted but an order is made for 

their separate trial, the one is an admissible witness for the other and 
is bound to testify although he may prevent his evidence being used 
against himself at his subsequent trial. Only the person then on trial 
is a “person charged” within the meaning of the Canada Evidence 
Act, sec. 4, and comment is not prohibited as to the failure of the 
accused to call as a witness the person jointly indicted with him but 
whose trial has been ordered to be separate. R. v. Riais (1906), 10 
Cnn. Cr. Cas. 864, 11 O.L.B. 846,

On a charge of theft, where the circumstances were such as to war­
rant the jury in drawing an inference of guilt from the prisoner's 
possession of one of the stolen articles, the Judge’s comment in his 
charge that, if the defendant’s witness is disbelieved, the prisoner has 
not given a “satisfactory account” of how he came into possession of 
the article is not comment on the failure of the accused to give evidence 
prohibited by the Canada Evidence Act. R. v. Burdell (1906), 10 
Can. Cr. Cas. 365, 11 O.L.R. 440.
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Notwithstanding sec. 4 of the Canada Evidence Act prohibiting 
comment upon the prisoner’s failure to testify, the Court may instruct 
the jury that the prisoner is entitled under the law to remain silent 
at the trial. R. v. MacLean (1906), 11 Can. Cr. Cas. 283 (N.S.).

Where defendant’s counsel during the trial states that he intends 
to call a witness to prove certain facts but does not call any witness 
on that point, the Crown counsel may properly comment on such fail­
ure in his address to the jury. R. v. Brindamour (190b), 11 Can. Cr. 
Cas. 315 (Y.T.).

A statement made by a Judge, in charging the jury in a criminal 
case, that the evidence of a witness for the Crown is wholly uncontra­
dicted, is not a comment on the failure of a person charged to testify, 
within the prohibition of the Canada Evidence Act, sec. 4(5). R. v. 
Guerin, 14 Can. Cr. Cas. 424.

Procuring Attendance of Prisoner who is also a Witness.—See Code 
sec. 977.

Husband and Wife.—Wife or husband competent and compellable 
witnesses for prosecution. See R.S.C. eh. 145, sec. 4.

Disclosure of communications during marriage not compellable. 
See R.S.C. ch. 145, sec. 4.

When Wife or Husband a Competent and Compellable Witness.— 
The principal offences included in the sections of the Code specified 
in the second sub-section and as to which the wife or husband is made 
a compellable as well as a competent witness are as follows :—202-203 
(buggery and attempts). 204 (incest), 205-20(5 (indecent acts), 211- 
214 (criminal seduction), 215-216 (procuring). 217 (householder per­
mitting defilement), 218 (conspiracy to defile), 219 (carnally knowing 
imbecile), 238-239 (vagrancy), 244 (criminal neglect to provide neces­
saries), 245 (abandoning infants), 298-302 (rape and unlawful carnal 
knowledge), 307-308 (bigamy), 309 (feigned marriage), 310 (unlaw­
ful conjugal union), 311 (procuring unlawful marriage), 313-315 
(abduction), 316 (child-stealing).

Communication Between Husband and Wife.—Neither husband 
nor wife is bound to disclose a communication received from the 
other.

A letter written by the accused to his wife and intrusted to but 
opened by a constable was held inadmissible. R. v. Pamcnter (1872), 
12 Cox C.C. 177. Conversations between husband and wife at which 
a third party was present or which he overheard may be proved by 
such third person. R. v. Smithie, 5 C. & P. 332; R. v. Simons (1834), 
6 <’. & P. 540; R. v. Bartlett 7 C. & P. 832.

Cnder the original Code of 1892 the word “competent” was used 
in sub-sec. (3) where the word “compellable” now appears, and no 
distinction was made as to the wife being both competent and compel-
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lable as a witness regarding certain offences as is now done in sub-see. 
(2). It was in consequence held in Gosselin v. It. (1903), 7 Can. Cr. 
Cas. 139, 31 Can. S.C.lt. 255, under the former Code, that the wife 
was not only a competent but a compel Lable witness. That decision 
no longer applies under the altered phraseology of sec. 4.

Accomplices.—A person shall not be incompetent to give evidence 
by reason of interest or crime. R.S.C. ch. 145, sec. 3.

One co-defendant cannot be called as a witness by another co-defen­
dant on a joint indictment and compelled to give evidence, but a co- 
defendant may testify if he chooses to do so. R. v. Connors (1893), 
5 Can. Cr. Cas. 70 (Que.).

It is not a rule of law that an accomplice must be corroborated, 
but one of practice merely. It is usual for Judges to tell the jury 
that they may act as they please upon the uncorroborated evidence 
of an accomplice, but that it is safer to require corroboration. 
“Judges in their discretion will advise a jury not to believe an accom­
plice unless he is confirmed, or only in so far as he is confirmed ; but if 
he is believed, bis testimony is unquestionably sufficient to establish the 
facts to which he deposes. It is allowed that he is a competent witness 
and the consequence is inevitable that if credit is given to his evidence 
it requires no confirmation from another witness.” R. v. Fell owes, 
19 U.C.Q.B. 48; R. v. Andrews, 12 Ont. R. 184. An accomplice stands 
in a situation different from one whose character is bad. lie is im­
mediately connected with the crime, the subject of inquiry, and has an 
obvious interest in obtaining the conviction of those whom he repre­
sents to have acted with him in committing it; but it cannot be treated 
as a point of law that the evidence of an accomplice must be corro- 
borated. Per Draper, C.J., R. v. Beckwith (1859), 8 U.C.C.P. 274. 
A conviction of a prisoner for horse-stealing upon the uncorrobor­
ated evidence of an accomplice was held to be legal, although the 
Judge did not caution the jury as to the weight to be attached to the 
evidence. R. v. Andrews, 12 O.R. 184.

The testimony of an accomplice ought not to be relied upon unless 
corroborated both as to the circumstances of the crime and the identity 
of the accused. R. v. Andrews, 12 O.R. 184. There should be some 
fact deposed to independently altogether if the evidence of the ac­
complice which, taken by itself, leads to the inference not only that a 
crime has been committed, but that the prisoner is implicated in it. 
R. v. Smith (187ti), 38 U.C.Q.B. 218; R. v. Seddons (1866), 16 
U.C.C.P. 389.

A summary conviction based upon the uncorroborated evidence of 
an accomplice who is shewn to have received money to testify against 
the accused is properly set aside on appeal. R. v. Ah Jim (1905), 10 
Can. Cr. Cas. 126.
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Where two persons are being jointly tried for an offence, a volun­
tary admission made by one of them is evidence against himself only, 
and if it implicates a fellow prisoner the trial Judge should warn the 
jury that the statement is evidence only against the person making it 
and should not he considered in weighing the evidence against the fel­
low prisoner. R. v. Martin (1905), 9 Can. Cr. Cas. 371.

Semble, the prisoner jointly charged and likely to he implicated 
by the statement of the other accused person, would have good ground 
for applying to be separately tried in order to prevent the statement 
being put in even with such warning, as evidence before the jury by 
which he is to he tried. Ibid.

Such statement of one prisoner, if proved, must be proved in 
totn, and the Court would not he justified in directing that the name of 
others thereby implicated be suppressed by the witness proving the 
statement of the accused. Ibid.

Sec. 3It.—How Many Witnesses are Necessary.
Corroboration Required in the Proof of Certain Offences.—See 

Code sec. 1002.
Section 1002 is taken from sec. 684 of the Criminal Code of 1892. 

That section originated with 32 & 33 Viet. ch. 19, sec. 54(d),which 
abolished the incapacity of interested witnesses, hut with a proviso 
that the evidence of an “interested person” should he insufficient 
unless corroborated by “other legal evidence in support of the prosecu­
tion.” The corroboration required by that statute was held not to 
he the corroboration of the evidence of the person interested in every 
material particular tending to support the prosecution. R. v. Ban- 
nerman (1878), 43 U.C.tj.B. 547; R. v. Farrell (1888), 1 Terr. L.R. 
l(i(i. This section abolished the distinction between interested and dis­
interested witnesses in this respect and declared that a conviction 
should not be made upon the evidence of one witness only unless cor­
roborated in some material particular by evidence implicating the 
accused.

Forgery.—Where a prisoner is charged with forgery by writing 
three false signatures, as indorsements, on the hack of a promissory 
note, and each of the parties whose signature is thus made to appear, 
swears that it is not his and is a forgery, there is the corroborative 
evidence required to make good a conviction. R. v. Houle (1905), 
12 Van. Cr. Cas. 56.

On an indictment for forgery of prosecutor’s name as endorser of 
a promissory note, prosecutor swore that he had not endorsed the note; 
that it was not his writing: that he had never authorized the prisoner 
to sign his name to the note, and that he himself was unable to write 
his name, being in fact a marksman. A son of his also swore that his
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father was unable to write his name. Another witness also proved that 
he had known the prosecutor three or four years, and knew that he 
could not write. It was held that the evidence of the son and of the 
other witness to the effect that the prosecutor was unable to write 
his name was “other legal evidence in support of the prosecution” 
within the meaning of the section, and that it sufficiently corroborated 
the evidence of the prosecutor to sustain the conviction, and that the 
burden was then on the prisoner to shew as a defence that he was 
authorized to use or write the prisoner’s name. R. v. Bannerman 
(1878), 43 IT.C.Q.B. 547. The corroboration must be that of another 
witness, and not merely the evidence of the same witness on another 
point. R. v. McBride (1895), 2 Can. Cr. Cas. 544, 26 Ont. R. 639.

In R. v. Giles (1856), 6 U.C.C.P. 84, the prisoner, Elizabeth Giles, 
was charged with forging an order for the delivery of goods. The only 
persons who gave evidence at the trial were the person, whose name 
was alleged to have been forged, and the person to whom the order 
was addressed. The person whose name was alleged to have been 
forged denied the signature and also swore that he could not write ; 
but the person to whom the order was presented by the prisoner, and 
who had supplied her with goods on the faith of the same, was not 
aware of that, and accepted the order in good faith. The order pur­
ported to he a request to let “the hearer” have goods, and the prisoner, 
on presenting it gave a fictitious name. In delivering the judgment 
of the Court of Common Pleas (Draper, C.J., Richards and Ilagarty, 
JJ.), the Chief Justice said:—“The false representation made by the 
prisoner as to her own name would be a very material fact to estab­
lish a guilty knowledge on her part, if the fact that the note was 
forged was established; but, until that is done, this false statement 
wants significance, and I think it would be going too far to treat 
(it) as a corroboration of the statement of Aikenhead the party whose 
name was alleged to have been forged) that the order was a forgery. 
There is no corroboration of his testimony, i.c., there is no material fact 
proved by him which is proved either by other direct testimony or 
by the proof of other facts which go to establish the truth of 
any material part of his statements.”

Prostitution.—On a charge of allowing a girl under eighteen to 
be upon premises for immoral purposes, the evidence of the girl, prov­
ing that she shared with the proprietor the money she obtained by 
prostitution there carried on, is sufficiently corroborated by the evi­
dence of another witness tending to shew that the place was a bawdy 
house. R. v. Brindley (1903), 6 Can. Cr. Cas. 196.

Seduction.—Evidence that the accused charged with the seduction 
of a girl between 14 and 16 (Revised (’ode, sec. 211) had previously 
told a witness other than the girl of his desire to liave sexual inter-
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course with her, and of subsequent admissions of the accused from 
which it might he inferred that he had afterwards taken advantage 
of an opportunity when he was left in charge of the house where the 
girl lived, is corroborative evidence to go to the jury although no 
medical evidence is adduced in support of the girl’s story. Upon an 
appeal by the Crown, by leave of the Court of Appeal, from the judg­
ment acquitting the accused and withdrawing the case from the jury 
on the ground that there was no corroborative evidence, the Court 
of Appeal, on reversing such ruling, should direct a new trial. R. v. 
Burr (1906), 12 Can. Cr. Cas. 104, 13 O.L.R. 485.

Where the defendant has been convicted and no question has been 
reserved or appeal taken except as to the sufficiency of the corrobora­
tion under this section, the Appellate Court cannot review the whole 
evidence but must proceed on the assumption that the charge as laid 
was fully proved by the complainant’s testimony if the corroborative 
evidence satisfies the statutory requirements. It. v. Daun (1906), 11 
Can. Cr. Cas. 244.

On a charge of seducing a girl imder sixteen the evidence may 
consist of the prisoner’s admission made after she attained sixteen 
that he had had connection with her. R. v. Wyse (1895), 1 Can. 
Cr. Cas. 6 (N.W.T.). And a statement made by the accused, before he 
was charged with the offence, that he had been advised that if he 
could get the girl to marry him he would escape punishment is corro­
borative evidence implicating the accused. Ibid.

Evidence of the girl’s pregnancy, and of her having been employed 
in domestic service at the defendant’s residence and of facts shewing 
merely a strong probability of there having been no opportunity at 
which any other man could have been responsible for her condition, 
does not constitute corroborative evidence “implicating the accused” 
required by this section in order to sustain a conviction. R. v. Vahey 
(1899), 2 Can. Cr. Cas. 258 (Ont.).

Attempt to Carnally Know.—Upon the trial of a charge of at­
tempted carnal knowledge of a girl under fourteen who is too young 
to understand the nature of an oath, a conviction for that offence is 
not warranted unless her evidence not under oath is corroborated 
by some other material evidence implicating the accused (Cr. Code 
sec. 1003). but the accused may he convicted of common assault upon 
the charge so laid if there l>e corroboration merely by some other 
material evidence. (Can. Evidence Act, see. 16). R. v. De Wolfe 
(1904), 9 Can. Cr. Cas. 38.

In a case prior to the Canada Evidence Act it was held that where 
tbc conviction on a charge of indecent assault was for common assault 
only, hut the evidence was corroborated as here required, the 
conviction would be valid although the child’s evidence would
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not at that time have been admissible on a, charge of common assault. 
R. v. G ranty era (1893), 2 Que. K.B. 376.

The fact that a girl of eleven years was instructed as to the nature 
of an oath only a few days before the trial is not sufficient ground 
for rejecting her testimony under oath, if the Court is satisfied that 
she is competent to he sworn. R. v. Armstrong (1907), 12 Can. Cr. 
Cas. 544, 15 O.L.R. 47.

On a trial for indecent assault upon a child under the age of four­
teen, the child was examined on the voir dire and not sworn. On re­
fusing to answer the Crown prosecutor had the trial adjourned. On 
the re-opening of the trial on the second day the child still absolutely 
refused to speak. Counsel for the Crown on being asked if he had 
any other evidence, offered two witnesses in corroboration of the child’s 
evidence as told to them by the child, and also of similar acts with 
others by the prisoner:—Held, following R. v. Cole, 1 Phil. Kv. 508, 
that evidence not in support of the charges laid in the indictment, but 
referring to charges not laid, could not be received as corroborative 
evidence ; and following R. v. Kingham, 66 L.J.P. 393, evidence as to 
what the child told others could not be received. There being no other 
evidence for the prosecution, the prisoner was acquitted. It. v. South, 
39 Can. Law Jour. 639, Bole, Co. J.

Indecent Assault.—In an Ontario case it has been held that in a 
civil action for damages under circumstances constituting the criminal 
offence of indecent assault evidence is admissible of complaint made 
by the woman shortly after the assault was committed, in like man­
ner as upon a criminal trial ; and that complaint made by the woman 
to her husband on her first meeting him some hours after the assault, 
but on the same day, was admissible in evidence under the circum­
stances of the case. The proof of such complaint by the evidence of 
both the woman and her husband is corroborative of the woman’s 
evidence that she did not consent to the acts complained of. IIop- 
kinson v. Perdue, 8 Can. Cr. Cas. 286. Where evidence of complaint 
is admissible on a charge of indecent assault, not only the fact of 
complaint may be shewn, but the particulars of the complaint. Ibid.

It is essential in all cases of indecent assault that complaint should 
have been made at the earliest opportunity after the offence ; and 
evidence of such complaint may, under special circumstances, be re­
ceived after the lapse of several days’ delay. The fact of the girl 
being only seven years of age, that the act was committed without 
violence and that the girl did not realize the serious nature of the act. 
are circumstances which make a complaint made ten days afterwards 
admissible in evidence. R. v. Barron (1905), 6 Can. Cr. Cas. 196 
(N.8.).

Under exceptional circumstances evidence of a complaint made 
by an adult female of an indecent assault may be admitted although
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five days had intervened between the assault and the complaint. R. v. 
Smith (1906), 9 Cm. Cr. ('as. 21 (N.8.). Bee also R. v. Graham 

1919), S Can. Cr. Caa. 22 (Ont).
Ka/tc.—Upon the trial of a charge of rape the whole statement made 

by the woman by way of complaint shortly after the alleged offence, 
including the name of the party complained against and the other 
details of the complaint, is admissible in evidence as proof of the 
consistency of her conduct and as corroborative of her testimony 
regarding the offence, but not as independent or substantive evidence 
to prove the truth of the charge. Whether or not the complaint was 
made within a time sufficiently short after the commission of the 
offence as to admit evidence of the particulars of the complaint, is a 
question to he decided by the Court under the circumstances of the 
particular case; but it is nevertheless the province of the jury to take 
into consideration the time which intervened, in weighing the proba­
bility of its truth. R. v. Riendeau (1901), 4 Can. Cr. Cas. 421, 10 
Que. K.B. 584.

In the Riendeau Case the lapse of seven days between the date 
of the offence and the time of making complaint thereof was held 
insufficient under the circumstances to exclude testimony of the par­
ticulars of the complaint. But see R. v. Ingey (19(H)), 04 J.P. 106, 
noted in 3 (’an. Cr. Cas. 305.

Upon a charge of rape, statements made by the complainant to 
a police officer on the day after the offence was alleged to have been 
committed and in response to his inquiries, the complainant having 
on the day of the offence complained to others of an assault but not of 
rape, are not admissible in evidence as part of the res gesta or as in 
corroboration. But if the jury acquit the accused of that offence 
hut find him guilty of indecent assault, the verdict should stand not­
withstanding the improper admissions in evidence of statements so 
made by the complainant after the alleged offence, if the other evi­
dence in the case is ample to warrant the verdict of indecent assault. 
R. v. (Jraham (1899), 3 Can. Cr. Cas. 22 (Ont.).

Evidence of Child of Tender Years Must be Corroborated.—See 
R.S.C. ch. 145, sec. 16.

The term “other material evidence” as regards corroboration of 
testimony has been much discussed under the Ontario statute, 36 Viet, 
ch. 10, sec. 6, and the Ontario Evidence Act in which it is now em­
bodied.

In Barker v. Barker, 32 U.C.C.P. 113, Armour, C.J., stated his 
view in the following language : “If there is any evidence adduced 
corroborating the evidence of the interested party in support of his 
claim or defence in any material particular it must be submitted to the 
jury as sufficient corroboration in point of law, the weight to he at­
tached to it in point of fact being a matter for their consideration.”
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That decision was approved by the Ontario Court of Appeal in 
Radford v. Macdogald (1891), 18 Ont. App. It. 167. Osler, J.A., in 
the last named case (p. 170) said:—

“Some independent material evidence must be given which corro­
borates. in plain Anglo-Saxon strengthens, the evidence of the opposite 
or interested party. If the evidence offered is admissible, if it sup­
ports the evidence of the party, it is corroborative evidence, and it 
is then for the Judge or jury to say what weight is to be attached to 
it. Nor is the corroboration required to be directed to any par­
ticular fact or part of the evidence. It is the ‘evidence of the party 
which is to be corroborated by some’ other material evidence.”

In a later ease, Green v. McLeod (1896), 23 O.A.R. 676, the 
Court of Appeal confirmed its ruling in Radford v. McDonald and 
held further that the “material evidence” in corroboration required by 
the Ontario Evidence Act in an action by or against the personal 
representatives of a deceased person, may be direct or “may consist 
of inferences or probabilities arising from other facts and circum­
stances tending to support the truth of the witness's statement.”

Osler, J.A. (p. 679), pointed out that in Cole v. Manning, 2 Q.B.D. 
fill, a ease in England under the Bastardy Act which required cor­
roboration “in some material particulars by other testimony,” the 
evidence which was held to be sufficient for that purpose was in the 
strictest sense evidence shewing merely a probability that the state­
ment of the plaintiff was true.

And in the recent case of Thompson v. Coulter (1903), 34 S.C.R. 
261, under the Ontario statute, Killain, J., delivering the judgment 
of the Court said :—“In my opinion this enactment demands corro­
borative evidence of a material character supporting the case to he 
proved by such ‘opposite or interested party’ in order to enable him 
to obtain a ‘verdict, judgment or decision.’ Unless it supports that 
case, it cannot be said to ‘corroborate.’ A mere scintilla is not suffi­
cient. At the same time the corroborating evidence need not be suffi­
cient in itself to establish the ease. The direct testimony of a second 
witness is unnecessary ; the corroboration may be afforded by circum­
stances. McDonald v. McDonald, 33 S.C.R. 145. The expressions 
used by the learned Judges of the Court of Appeal in In re Pinch, 
23 Ch.D. 267, appear to me applicable under the statute. Jessel. M.R.. 
there said : “As I understand, corroboration is some testimony prov­
ing a material point in the testimony which is to he corroborated. It 
must not be testimony corroborating something else—something not 
material.” And Lindley, L.J., said : “Evidence which is consistent 
with two views does not seem to me to be corroborative of either."

See. 4.—Swearing the Witnesses.
Who Mag Administer Oaths.—See R.S.C. eh. 145, sec. 13.
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Jurors and witnesses (except witnesses before a grand jury) 
must be sworn or affirm in open Court.

Christians are sworn on the New Testament with their hats oft' : 
Jews on the Old Testament with their hats on ; Mohammedans on the 
Koran, and persons of other religions according to the form pre­
scribed by the religion they profess.

Before the oath is administered is the proper time to ascertain 
what form of oath or affirmation the juror or witness considers binding 
on his conscience.

For taking the evidence of a Canton Chinaman not a believer in 
Christianity, the oath known as the “chicken oath” should be ad­
ministered if the trial is for a capital offence instead of the less solemn 
“proper oath,” B. v. Ah Wooey (1902), 8 Can. Cr. Cas. 25 (B.C.).

When a witness without objection takes an oath in the form ordin­
arily administered to persons of his race or belief, he is then under a 
legal obligation to speak the truth and cannot be heard to say that he 
was not sworn. Perjury may be assigned in respect of statements 
given in evidence by a Chinaman who was not a Christian where the 
oath was administered to him by the burning of paper and an ad­
monition to him “that he was to tell the truth, the whole truth and 
nothing but the truth or his soul would burn up as the paper had been 
burned.” R. v. Lai Ping, 11 B.C.R. 102, 8 Can. Cr. Cas. 467.

A witness at the trial who professes the Jewish religion but is 
sworn on the Evangelists, and without plaeing his hat on his head 
will be sworn anew by order of the Court when his religious belief is 
ascertained by counsel, notwithstanding that the witness declares him­
self bound by the oath already taken. Sessenweir v. Palmer, 3 Que.
P.B. lio.

Affirmation by Witness Instead of Oath.—See R.S.C. ch. 145, 
sec. 14.

Affirmation by Deponent upon Affidavit, ete.—See R.S.C. ch. 145, 
sec. 15.

Witnesses Ordered Out of Court.—See Code sec. 645.
Excluding Public from Certain Trials.—The following are the 

subjects during the hearing of which the public may be excluded :— 
See. 202, Unnatural offence ; 203, Attempt to commit sodomy ; 204, In­
vest : 205, Indecent acts; 206, Acts of gross indecency ; 211, Seduction 
of girls under 16; 212, Seduction under promise of marriage ; 213, 
Seduction of ward, servant, etc. ; 214, Seduction of passengers on ves­
sels; 215 and 216, Procuring ; 217, Permitting defilement on premises ; 
218, Conspiracy to defile ; 219, Carnally knowing idiots, etc. ; 220, 
Prostitution of Indian women ; 228, As to keeping bawdy house ; 238, 
(0, (j) and (&), Being common prostitute ; keeping house of ill-fame ; 
frequenting such house ; 292, Indecent assault on females ; 293, Inde­
cent assault on males ; 299, Rape ; 300, Attempt to commit rape ; 301,
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Defiling children under 14; 302, Attempting to defile child ; 303, Pro­
curing abortion ; 304, Woman procuring her own miscarriage ; 305, 
Supplying noxious drugs, etc. ; 306, Killing unborn child ; 313, Ab­
duction of woman ; 314, Abduction of heiress.

Excluding Public from Preliminary Investigation.—By Code sec. 
679(d) a justice holding a preliminary enquiry may order that no 
person other than the prosecutor and accused, their counsel and 
solicitors, shall have access to or remain in the room or building in 
which the enquiry is held, if it appears to him that the ends of justice 
will be best answered by so doing.

Sec. 5.—Examination of Witnesses.
Manner of Taking Evidence for Prosecution.—Code sec. 682.
Hostile Witness.—See R.S.C. ch. 145, sec. 9.
The party on whose behalf a witness is called is not debarred 

by this section from proving by other witnesses any relevant facts 
inconsistent with or contradictory of such witness’s testimony with­
out a ruling that the witness is hostile to the party calling him. R. v. 
Laurin (No. 5), 6 Can. Cr. Cas. 135 (Que ).

The witness’s deposition at a preliminary enquiry may be shewn 
to him on his examination in chief at the trial for the purpose of re­
freshing his memory, but neither the examining counsel nor the 
witness may read the deposition aloud. On the witness silently read­
ing his previous deposition, a question, which had been put to the wit­
ness before he saw the deposition, and to which he had given an unex­
pected answer, may be reput ; and only in case the witness, after his 
memory has been so refreshed, persists in the same unexpected answer, 
can the question be repeated to him in a leading form from the deposi 
tions. R. v. Laurin (No. 5), 6 Can. Cr. Cas. 135.

The opposite party is entitled to cross-examine not only upon the 
examination in chief but upon the previous depositions which had been 
so shewn to the witness for the purpose of refreshing his memory. Ibid.

No witness may refuse to answer incriminating questions, but the 
answer is not receivable against him. See R.S.C. eh. 145, see. 5.

If when called upon to testify, the witness does not object to do so 
on the ground that his answers may tend to criminate him, his answers 
are receivable against him in any criminal trial or other criminal pro­
ceeding against him thereafter. If, on the other hand, he does object, 
he is protected, except on a prosecution for perjury in respect thereof. 
R. v. Clark (1901), 5 Can. Cr. Cas. 235 (Ont.) ; R. v. McLinehy, !2 
Can. Cr. Cas. 416 (Que.).

Relevant statements made by the accused without objection on 
his examination for discovery in a civil action prior to the criminal 
proceedings are admissible in evidence on the criminal tral. R. v. 
Brindamour (1906), 11 Can. Cr. ('as. 215 (V.T.).
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If the accused voluntarily gives evidence on his own behalf (Can. 
Ev. Act, see. 4) the proceeding in which the statement was made 
is not a proceeding “thereafter instituted against him,” but is a then 
pending proceeding, consequently section 5 of the Evidence Act does 
not apply. R. v. Skelton (1898), 4 Can. Cr. Cas. 467, 484, per Richard­
son. J. (N.W.T.).

The deposition of a judgment debtor upon his examination as to 
means may be proved in evidence against him on a criminal charge 
of disposal of property in fraud of creditors, unless at the time of the 
examination he objected to answer on the ground that his answer might 
tend to criminate him. R. v. Van Meter (1906), 11 Can. Cr. Cas. 208 
i Alta.).

If the examination were before a duly authorized authority, the 
admissions then made in answer to questions not objected to, may be 
afterwards used against the accused although such questions were 
not properly within the scope of the examination. Ibid.

A communication from a solicitor to his client is not privileged 
if calculated to further or conceal a criminal act. Gosselin v. R., 7 
Can. Cr. Cas. 139.

Evidence given by the accused in a former civil proceeding is to be 
considered as a voluntary statement and therefore admissible in evi­
dence against him on a subsequent criminal proceeding relating to the 
same matter, unless the accused has objected to answer in the civil case 
upon the ground that the answer may tend to criminate him or upon 
the ground that the answer may tend to establish his liability to a civil 
proceeding at the instance of the Crown or of any person. R. v. Doug­
las 11896), 1 Can. Cr. Cas. 221 (Man.). The objection may be taken 
although the witness or party is compelled to answer under the provin­
cial laws of evidence governing the civil proceeding. If he is com­
pelled to answer notwithstanding his objection a question which he 
would have been excused from answering but for a provincial statute 
which makes the answer compulsory, then section 5 of the Canada 
Evidence Act makes such answer inadmissible in any subsequent crim­
inal proceeding other than a prosecution for perjury in respect of the 
very answer so given.

Cross-examination as to Previous Statements in Writing—As to 
Deposition in Investigation.—See R.S.C. eh. 145, sec. 10.

This section of the Act is a re-enactment of sec. 325, Rev. St at. 
Canada, 1886, eh. 174. originally taken from sec. 5, Imperial Statute 
28 and 29 Viet. eh. 18.

As to a statement made orally by a witness and reduced to writing, 
his statement, if the writing can lie produced, must be proved by the 
writing; but failing the writing, the provision of the law can be carried
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out by proving the statement in the way which would he the obvious 
and the legal method if the reduction to writing had never taken place, 
namely, by the evidence of a witness or witnesses, who heard the state­
ment as it was originally made. R. v. Troop (1898), 2 Can. Cr. Cas. 
29 (N.8.).

This view is, of course, not applicable to the case of a statement 
made in writing by the witness himself, which, obviously could he 
proved only by the production of the writing itself, or failing that, by 
proof of its contents. Ibid.

The statement of the accused made upon the preliminary enquiry 
and certified by the justice, may be given in evidence against him upon 
the trial without further proof thereof, unless it is proved that the 
justice purporting to have signed the same did not in fact do so. Code 
mg. 1001.

And depositions taken in the preliminary or other investigation of 
any charge against any person may be read as evidence in the prosecu­
tion of such person for any other offence upon the like proof and in the 
same manner in all respects, as they may, according to law, be read in 
tin* prosecution of the offence with which such person was charged when 
such depositions were taken. Code see. 1000; and see Code secs. 998 
and 999 as to conditions under which depositions are admissible on a 
subsequent trial.

Evidence given by the official stenographer to the effect that the 
prisoner resembled the party of same name as prisoner, whose deposi­
tions he had taken, and that he believed him to be the same man, but 
could not sufficiently remember to swear positively to bis identity, is 
properly submitted to a jury. R. v. Douglas (1890), 1 Can. Cr. Cas. 
HI Man

Relevant statements made by the accused without objection on his 
examination for discovery in a civil action prior to the criminal pro­
ceedings are admissible in the criminal trial. R. v. Krindamour, 11 
('an. Cr. Cas. 215.

Cross-examination as to Previous Oral Statements.—See R.S.C. 
eh. 145, sec. 11.

Questions respecting the relevancy of testimony to the matter in 
issue often arise when a counsel in cross-examination of a witness uses 
a license, which the practice allows him, of asking a variety of 
(piestions having no apparent connection with the matter to lie tried, 
in the hope of involving the witness in some contradiction. He is not 
in such cases obliged to explain the object of his questions, because 
that might defeat his object, but he must be content to take the answer 
which the witness gives to any question that is irrelevant, and is not 
allowed to call witnesses to disprove the statements he makes in reply, 
because that would lead to the trial of innumerable issues irrelevant to
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the case, and would distract the attention of the jury ; and besides, 
which is a better reason, it would be unsafe, and would be unjust 
towards the witness, to infer from any contradiction that might be 
given by another witness that the one who has been cross-examined has 
sworn falsely, and is unworthy of belief, since he could not have con­
templated that he would be questioned upon points unconnected with 
facts to be tried, and could not therefore be expected to be able, on the 
sudden, to support his testimony by the evidence of other persons, 
though it might be perfectly true in itself, notwithstanding the contra­
diction. R. v. ltrown (18til ), 21 U.C.Q.B. .'130.

But whether the witness admit or deny the alleged contrary state­
ment he may if he state certain facts connected with such former state­
ments relevant to the cause, be contradicted with regard to such facts. 
K. v. Jerrett (18(13), 22 U.C.Q.B. 499, 511 (A. Wilson, J.).

A witness for the Crown gave evidence quite different from a previ­
ous written statement made by him to the prosecutor's counsel ; he ad­
mitted such statement when shewn to him, but said it was all untrue 
and made to save himself. Ilagarty, J., inclined to the opinion that 
the witness having fully admitted his previous inconsistent statement, 
no further evidence relating to it should have been received. Adam 
Wilson, J., held that the prosecutor’s counsel was properly admitted 
to disprove the witness’s assertion as to how this statement came to be 
made, for the fact of its being obtained as he stated would tend very 
much to prejudice the prosecution», and was therefore not a collateral 
matter, but relevant. K. v. Jerrett and others (18(5)1), 22 U.C.Q.B. 
I!»!».

Section 11 applies only where the witness is being cross-examined. 
On a charge of forcible entry, evidence relating to the title of the 
occupant is not admissible ; and a statement in the cross-examination 
of the accused denying that he had previously stated that he had sold 
the land to complainant is not one “relative to the subject-matter of 
the case,” but as to a collateral matter, and evidence to contradict his 
denial was improperly received in reply. R. v. Walker (190(5), 12 
Can. Cr. Cas. 197 (Alta.).

Whether or not the conditions required by section 11 of the Evi­
dence Act, to justify the admission of rebuttal testimony contradicting 
n witness who has denied making an alleged statement to a third party 
at variance with her testimony, have been fulfilled, is a question for 
the presiding Judge, and, if reasonably exercised, is not a ground for 
a new trial on a case reserved. R. v. Clarke (1907), 12 Can. Cr. Cas. 
299 (N.B.).

Examination as to Previous Conviction.—See R.S.C. oh. 14.">, see. 12.
An accused person examined as a witness on his own behalf, may be 

cross-examined as to whether he has been previously convicted of an
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indictable offence, whether or not the charge upon which he is being 
tried sets out the fact of a previous conviction, and although no evi­
dence of a good character had been adduced for the defence. R. v. 
D’Aoust (1902), 5 ('an. Cr. Cas. 407 (Ont.).

For further cases, see notes to Rook 12, Chapter 2, sec. 4, under 
“Indictment for Offences Committed after Previous Conviction.”

lie-examination.—Where, on the cross-examination of a witness 
inadmissible matters are introduced whether volunteered by the wit­
ness or given in answer to questions put by the cross-examining coun­
sel, the opposite party will be entitled to re-examine thereon unless the 
cross-examining party applies to have the inadmissible evidence 
struck out. R. v. Noel (1903), 7 Can. Cr. Cas. 309 (Ont.).

The position of prosecuting counsel is not that of an ordinary coun­
sel in a civil case, but he is acting in a quasi-judicial capacity and 
ought to regard himself as part of the Court; that while he is there to 
conduct the case, he is to do it at his discretion, but with a feeling of 
responsibility, not as if trying to obtain a verdict, but to assist the 
Judge in fairly putting the case before the jury and nothing else. lie 
is to regard himself as a minister of justice and not to “struggle for 
a conviction.” R. v. Patterson (1875), 36 U.C.Q.B. 129, 146.

liight of Reply.—On a joint indictment for one offence, when the 
evidence for the one would enure to the benefit of the other, the* right 
to a general reply is with the prosecution, though only one defendant 
called witnesses in defence. R. v.-Connolly (1894), 1 ('an. Cr. Cas. 
466 (Oet).

Reply of Counsel Acting for Attorney-General.—“Attorney- 
General” means the Attorney-General or Solicitor-General of any 
Province in Canada in which any proceedings are taken under this 
Act, and. with respect to the North-West Territories and the Yukon 
Territory, the Attorney-General of Canada. Code see. 2, sub-sec. 2.

A Crown prosecutor instructed by a provincial Attorney-General 
is a counsel “acting on behalf of the Attorney-General” under see. 
944(3), and has the right of reply, although no witnesses are called 
for the defence. R. v. Martin, 9 Can. Cr. Cas. 371.

Crown prosecutors in the North-West Territories acting under in­
structions from the Department of Justice at Ottawa are within the 
provision of Code see. 661 respecting counsel acting on behalf of the 
Attorney-General or Solicitor-General and have the right of reply, 
although no witnesses are examined for the defence. R. v. Charles 
King, 9 Can. Cr. Cas. 426.

It had previously been held in R. v. Le Plane, 6 Can. Cr. Cas 348 
(Man.), that where the defence offered no evidence, this right of reply 
under this section was merely the right to again address the jury at 
the close of the evidence and before the address of defendant’s counsel. 
That decision has not been followed in the later decisions.
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The proviso seems to he an extension of the statute 32-33 Viet. 
(Can.) eh. 2!), see. 45, and of the rule referred to in 5 St. Tr. N.S. 
3 («), as a “resolution of the Judges” and which was intended to re­
move doubts which formerly existed as to the right of reply in such 
eases by counsel other than the Attorney-General or Solicitor-General. 
2 St. Tr. N.S. 1019. The resolution was as follows: ‘‘In those Crown 
cases in which the Attorney or Solicitor-General is personally engaged, 
a reply where no witnesses are called for the defence is to he allowed 
as of right to the counsel for the Crown, and in no others.”

So in R. v. Marsdcn, M. & M. 439, it was held that the Attorney- 
General has the right of reply even though the defendant call no wit­
nesses ; and in R. v. Toakley, 10 Cox C.C. 406, the same right was 
accorded to the Solicitor-General appearing on behalf of the Attorney- 
General in the post office prosecution. The statute 32-33 Viet. (Can.) 
eh. 29, see. 45, gave the right of reply to the Attorney or Solicitor- 
General or to any Queen’s Counsel acting on behalf of the Crown. It 
had previously been held in Ontario that the Crown counsel not being 
the Attorney-General or Solicitor-General had no right of reply where 
no witnesses were called for the defence. R. v. McLellan, 9 U.C.L.J. 
75.

In Quebec the rule was the reply in eases of public prose­
cutions for felony whether the Attorney-General appeared personally 
or hv a representative. R. v. Quatre Pattes. 1 L.G.R. 317.

Tin1 admission of evidence in reply which was admissible in chief 
is as a general rule in the discretion of the Judge, subject to being 
reviewed by the Court. R. v. Jones (1869), 28 IT.C.Q.B. 416, per 
Richards, C.J.

Impeaching Character of Witness.

Adccrst Witness mag hr Contradicted, hut his Character mag not 
he Impeached.—See R.S.C. eh. 145, see. 9.

The party on whose behalf a witness is called is not debarred by 
this section from proving by other witnesses any relevant facts incon­
sistent with or contradictory of such witness’s testimony without a 
ruling that the witness is hostile to the party calling him. R v. Laurin 
No. 5 '. 6 ('an. ( Jr. < 'as. 135 I Quo.).

Question as to Vrt cions Conviction.—See R.S.C. eh. 145. see. 12.
An accused person examined as a witness on his own behalf, may be 

cross-examined as to whether he has been previously convicted of an 
offence, whether or not the charge upon which he is being 

tried sets out the fact of a previous conviction, and although no evi­
dence of good character had been adduced for the defence. R. v. 
D’Aoust, 5 Can. Cr. (’as. 407 (Ont.).

Kvidenee of character can only be as to general reputation. R. v.

2
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D’Aoust (1902), 5 Can. Cr. Cas. 407; R. v. Triganzic (1888), 15 
O.R. 294.

Sec. 6.—Privilege of Witness from Answering Certain Questions.

Husband and Wife—See R.S.C. ch. 145, sec. 4.
Neither husband nor wife is bound to disclose a communication 

received from the other.
Under the original Code of 1892 the word “competent” was used 

in sub-sec. (3) where the word “compellable” now appears, and no 
distinction was made as to the wife being both competent and compell­
able as a witness regarding certain offences as is now done under sub­
set*. (2). It was in consequence held in Gosselin v. R. (1903), 7 Can. 
Cr. Cas. 139, 31 S.C.R. 255, under the former Code, that the wife was 
not only a competent, but a compellable, witness. That decision is no 
longer applies under the altered phraseology of sec. 4.

Public Officers.—In public prosecutions public officers called as 
witnesses will not be compelled or permitted to disclose the source of 
information obtained by the executive for the detection of crime, unless 
the Judge orders that such disclosure is necessary to shew the inno­
cence of the accused. Humphrey v. Arch bold, 21 O.R. 553; R. v. 
Sproule, 14 O.R. 375. But on a private prosecution it seems that the 
source of information, if relevant to the issue, must be stated by a 
witness, unless the trial Judge considers that the disclosure would be 
injurious to the administration of justice.
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». 11 247, 1958. 2134
8. 12 38
8. 13 253

c. 53 (Excise), s. 40 388

1828.
9 Geo. IV. e. 14 (Frauds) 608

c. xxvi. (Local) 59
e. 32 (Pardon), s. 3 253
c. 54 (Criminal justice

(Ireland)) 200, 255
c. 09 (Poaching) 171, 733,

1330, 1337,, 1338, 1341
s. 1 133.. 2292
8. 2 1332
8. 4 1333. 1931
8. 8 1333
8.9 1333. 1341

1828.
9 Geo. IV. o. 69—continued.

s. 12 1333
8.13 1834

c. 74 (India) 51
c. 83 (Australia) 51, 208 
c. 92 (Savings banks) 1940

1829.
10 Geo. IV. c. 7 (Roman Catholics)

s. 34 208
o. 24 (Government an­

nuities), s. 41 1724
c. 29 (Metropolitan police) 724 
c. 44 (Vagrancy) 725
c. 50 (Crown lands), s. 124

1719

1830.
11 Geo. IV. & 1 Will. IV. c. 39 (Trans­

portation), bs. 2, 5 677 (/>)

1831.
1 Will. IV. o. 22 (Evidence on com­

mission) 2248
1 & 2 Will IV. c. 32 (Game), s. 3 772

s. 30 409
s. 30 1341

c. 37 (Truck), 8. 9 1917
c. 41 (Special con­

stables) 433 
c. 00 (Vestries), s. 11 604

1832.
2 & 3 Will. IV. c. 10 (Excise permits)

■ss. 1,), III I I
c. 45 (Parliamentary

elections), s. 30 434
c. 53 (Army prize money) 

s. 49 1726, 1764
c. 59 (Government 

annuities), s. 19 1725 
c. 04 (Parliamentary

boundaries) 22
c. 08 (Game (Scotland)) 
e. 75 (Anatomy) 1868.

1869. 1870
c. 115 ( Roman Catho-

1833.
41 (Judicial com­

400

mittee), 8. 9 400
49 (Perjury), a. 1 450
73 (Slavery), s. 12 271.

277
82* (Separatists) 456,

tut
85 (India), s. 80 010
98 (Bank of England)

1944
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4*5 Will IV. c. 36 (Central Crimi­
nal Court)

8. 2 22
s. 22 33, 38. 39
70 (Poor law) 
8.41 071
». 47 600
8.57 071
8.71 070

1835.
5*6 Will. IV. c. 24 (Naval enlist -

ment), s. 3 1729
c. 3U (Parliamentary

elections) 434
c. 43 (Special con­

stable») ». 1 724
c. 45 (Slavery) 200
c. 50 (Highway)

». 41 1950
n. 75 552

c. 54 (Marriage)
»s. 1. 2 996. 1009

c. 02 (Statutory de-
deration) 325,

531-530
531

». 3 531
8. 4 531

531
8.7 532
». 8 532
». 9 532
8. 10 532
». 11 533 (r)
». 12 533
». 13 325
». 14 533
8. 15 533
». 10 533
8. 17 634
s. 18 534
8. 19 534 iq)
». 21 534
09 (Poor) 1949

1836.
0*7 Will. IV. c. 05 ((lame), s. 9 305, 300 

c. 85 (Marriage) 994, 999 
1010

8. 2 999
». 10 994
8. 10 999
8. 18 994
». 20 980, 988, 093
8.21 980, 993
». 23 980, 993
8.31 980
». 39 1017
8.42 987. 2142

c. 80 (Registration)
8. 2 2142
». 30 909
8.31 080, 993, W>9

1836.
0 & 7 Will. IV. c. 80—continued.

». 38 993. 2142
s. 40 980, 999
h. 41 1782
». 42 1018
». 44 993

c. Ill (Previous con­
victions) 1958,1909 (/>) 

c. 114 (Trials for felony)
8.1 1998
». 3 2262 («•), 2253
». 4 2262. 2253

1837.
7 Will IV. 4 1 Viet.

c. 22 (Marriage, &c.)
8.3 1018
8.30 1013
s. 35 994

c. 77 (Central Criminal
Court) 207, 253 

c. 84 (Forgery) 
as. 1-4 200

c. 88 (Piracy) 
s. 1 ‘ 206
». 2 205, 200, 266
8.3 200. 266
». 4 133,266

c. 91 (Punishment)
». 1 200, 271, 272,

321, 416

1838.
1 & 2 Viet. c. 14 (Lunatic) 925

c. 38 (Vagrant 1881
c. 77 (Quaker), a. 1 450. 2298
c. 82 (l’arkhurst prison)

88. 12-14 573 (e)
». 14 2045

c. 94 ( Record office)
8». 1-8 1084
8. 11 2129
38. 12, 13 1084, 2129
8. 19 1684
s. 20 1685

c. 90 (Banks) 1944
c. 105 (Oath) 456. 2295

1839.
2*3 Viet. c. 12, sa. 2. 3, 4 1062. 1063

c. 47 (Metropolitan 0)
»8. 20, 27 1499
». 28 1500
a.44 1887
ss. 40, 47 1890
a.54 (12) 1881
s. 00 725
». 73 1499, 1500

c. 51 (Pensions), ss. 8, 9 1729
c. 71 (Metropolitan Police

Court»). ». 29 724
c. 82 (County), 

ss. 1,2,3 22.32
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1839.
2 & 3 Viet. c. 93 (County police)

b.8 724
e. 15 1768
8. 27 23. 24

c. xciv. (Police London) 724

1840.
3 & 4 Viet. o. 9 (Parliamentary papers)

a. 1 1043
HS. 2-4 1044

c. 50 (Police), h. 1 724
c. 72 (Marriage), s. 4 1013,1932 
c. 88 (County police)

b. 2 24, 724
s. 16 724

c. 94 (Non-parochial regis­
ters), 88. 1-0 2143

8.17 993, 2143
s. 20 2143

c. 97 (Railway)
88. 13, 14 871
8.21 872

c. 110 (Loan society), s. 8 1947 
c. Ill (Banks), s. 2 1944

1841.
4 & 5 Viet. o. 22 (Trial of Peers) 2011

1842.
6 & 0 Viet. c. 29 (Pentonvillc prison)

88. 24, 25. 28 573 (d)
c. 35 (Income tax)

as. 180, 181 391
8.181 1723

c. 38 (Quarter sessions)
s. 1 180.

400, 431, 478.
1020. 1932, 1933

c. 45 (Copyright), s. 12 1735
c. 51 (Treason, &c.), 8. 4 2294 
c. 57 (Poor), s. 10 1949

1843.
0 & 7 Viet. c. 18 (Parliamentary elec-

8. 41 460, 633
88. 48, 49 049
as. 51, 97 14
8.81 643
s. 88 2294

c. 30 (Pound breach) 552
c. 08 (Theatres) 1883, 1890.

1891
s. 12 1883 (66)

c. 73 (Solicitors), s. 2 11
c. 85 (Evidence) 480, 2200, 

2209
o. 80 (London Hackney

Carriages), s. 20 1737
r. 28 240

1843.
0 & 7 Viet.—continued.

c. 96 (Libel) 103, 1028, 1029 
1038

a. 3 1158
ss. 4, 5 1028. 1032, 1905
s. 0 310, 399. 1058. 1059
8.7 400,1040.1041. 1876
s. 8 2040

c. 08 (Slave trade) 271,277. 278 
s. 4 2249

1844.
7 4 8 Viet. c. 2 (Sea), ss. 1, 2, 3, 4 39, 40.

48, 207
c. 19 (Inferior courts)

8.3 «ill
b. 5 1090

c. 22 (Gold and silver wares) 
s.2 1711
88. 13, 14 1715 (i)

c. 24 (Forestalling, &c.)
8.4 1920

o. 29 (Game) 1334
c. 00 (Trafalgar Square) 414 
c. 81 (Marriage (Ireland) ) 1004 

e. 4 1004
s. 49 1005

c. 101 (Poor, bastardy) 23, 
155, 405, 519

1845.
i Si 9 Viet. c. 10 (Bastardy) 300

c. 74 (Lottery), ss. 3, 4 1906
c. 75 (Libel), s. 2 048
c. 83 (Poor (Scotland) ) 2277
c. 101 (Poor law, Burial) 

s. 31 1804, 1866
c. 109 (Gaming) 

e. 1 1889, 1895, 1897
8.2 1898
s. 4 1898
88.3. 0,7 1898
8.5 1899
8. 8 1899
8. 17 106, 1233, 1500,

1589, 1895
c. 113 (Evidence)

b. 1 2126
8.2 2127
s. 3 2121. 2122
s. 4 1*190

c. 114 (Extortion), 8. 1 015

1846.
9 & 10 Viet. c. 33 (Sedition) 337, 1003 

o. 48 (Art unions) 1905
c. 59 (Religious disabilities)

8. 2 400
8.4 406
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1849,
12 4 13 Viet.—continued

c. 96 (Admiralty (Colo
nie») ) 43, 255. 26fl

». 1 60. 51
c. 103 (Poor)

» 13 1807
». 15 1377, 1950
h. Ill 1807
». 18 1830

1847.
10 & 11 Viet. c. 15 (Gaa work»)

1854
a. 29 1853

c. 47 (Cemeteries)
». 20 1861 (d)

c. 67 (Prison punish­
ment) 210, 573

c. 09 (Commons), a. 5 401
c. 89 (Town» police) 

a. 8 724
». 20 724
». 28 1881, 1883
». 01 240
». 09 1883

c. 1)0 (Poor), sa. 19, 20 2191

1848.
11 & 12 Viet. c. 12 (Treason felony) 147, 

196, 2292, 2293 
c. 42 (Indictable offence»)

1850.
13 * 14 Viet. c. 20 (Piracy) 255

» 2 264
c. 39 (Convict prison») 573
c. 09 (Parliament) 

ss. 92-90 
o. 101 (Poor)

». 9 894. 2040
c. 105 (Liberties) 24

31, 402, 1037, 2212 !4 & 15 Viet. c. 19 (Prevention of of-
8.7 24, 2255
as. 10, 11. 12, 13, 14, 737 861
8. 17 463, 2213. 2215, 8.11 729,733,895,

2225, 2220, 2231, 1339. 1842
2232, 2237, 2238. s. 12 895

2241 s. 13 1339
». 18 2214, 2220. 2223 8. 14 2046
s. 20 2215. 2238. c. 42 (Crown lands) 414

2253, 2255 c. 55 (Criminal justice)
s. 22 4 8. 2 151, 1540
». 23 2044 2052
». 25 4 88. 7, 8 737, 2052
». 27 2252 ss. 19, 23, 24 25
8. 28 2214 c. 81 (Lunatic) 925
s. 34 39 c. 93 (Petty sessions
43 (Summary juris­ (Ireland) ) 39

diction) 4 8. 14 2214
8.3 737 a. 27 737
8.5 139 c. 99 ( Evidence )
8.0 24 i! 2270. 2270M
8. 14 2133 8.7 2138
fl. 16 227 ss. 9, 10 2137
8.37 737 8. 11 2138
40 (Criminai proce- 8. 13 2128. 2132

8. 4 459, 1972 8. 14 2144
78 (Crown cases) 8. 10 460

2007 8. 17 1090
2008 
2009

”• « 1090, 2009
c. 121 (Liqueurs), s. 18 1722

1849.
12 & 13 Viet. c. 45 (Quarter sessions)

s. 10 469, 1972
c. 09 (Indictable offen­

ces (Ireland) ), s. 31, 39 
c. 78 (Lords),». 5 401
c. 92 (Crueltv to animals)

». 3 1890
s.5 *»

c. 100 (Criminal proce-

s. 1 459, 484, 1075, 
1083. 1972

m. 2, 3 1978
8. 5 1299, 1951
8. 7 1952
8. 9 820. 827, 801

939, 1966a. 14 90, 97
s. IS 1274, 1299, 1952
e. 19 481. 1927
s. -.*11 482. 484, 480, 494
8. 21 482. 527
». 22 482. 517, 2132
s.23 483, 1937
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1861.
14 A 15 Viot. o. 100—continued.

24 484, 500, 1935.
1936, 1937, 1939

25 1971
27 1997
28 INI
29 202, 662
30 1935

o. 105 (Poor law) 
a. 18 95, 894, 2047 (7)

1852.
15 A 16 Viot. c. 56 (Chemists)

ss. 15, 16 1735
c. 57 (Elections), s. 8 649
0. 73 (Extortion), s. 26 614 
c. 87 (Chancery), ss. 3. 4 614

1854.
17 A 18 Viet. 0. 103 (Towns improv-

mont (Ireland) )s. 72 208

1855.
18 A 19 Viot. c. 79 (Burial), s. 1 1866

0. 86 (Religious worship)
s. 1 406

0. 91 (Merchant ship­
ping amendment) 

a. 21 46
c. 120 (Metropolis man­

agement)
a. 60 2126
a. 96 1950

v. 126 (Criminal justice)
•7, 72

s. 18 107

1853.
16 A 17 Viot. c. 16 (Parliamentary elec­

tions), s. 3 434
c. 30 (Witness), ss. 9,10 2259 
0. 46 (Government an­

nuities), s. 31 1725
c. 83 (Witness), s. 2 2276
c. 99 (Penal servitude)

210, 573
ss. 1-4* 210
s. .-> 252
s. 6 210. 673
8.7 252, 674
88. 9, 10 219
s. 11 220
88. 13, 14 210
8. 15 208

112 (Hackney car­
riages (DubUn))

ss. 21, 58 1737
119 (Betting houses)

s.t. 1,2 1900. 1901
88. 3, 4, 7 INI
88. 11, 12 1902

c. 121 (Convict prisons) 573

1854.
c. 18 (Gaming)

8. 1 INI
a. 2 1899
8. 3 ION
B. 4 1899
as. 5, 6, 7, 9, 10, 18 1900
s. 9 1897

c. 60 (Pound, Ac.) 652
c. 88 (Marriage) 1000
c. 1C2 (Corrupt prac­

tices prevention)
». 2 638. 639., 640.

641, ION
a. 3 639. 1933
s. 10 641, 648, 1933
ss. 12, 13 648, 2046, 204!»
s. 35
s. 38 636

1856.
19 A 20 Viot. c. 16 (Central Criminal 

Court)
a. 13 2044, 2052

c. 54 (Grand jury) 460,
2296 (r), 2299(e)

c. 69 (Police) 724
0. 96 (Marriage (Soot-

land) ) 1002
c. 119 (Marriage (Eng-

land) ) 998
8. 2 1013
a. 17 994
8. 18 1014
s. 20 994, 900
a. 21 999
s. 22 986, 999
s. 23 988. 994

1857.
20 A 21.Viet. c. 3 (Penal servitude) 210,

211, 674
8. 2 210, 266, 274
6. 3 210, 674
F. 4 220, 577
8. 5 220 (d)
B. 6 575

c. 77 (Court of Probate)
s. 22 2066, 2129
8. 28 INO
88. 61, 62 2066, 2129

c. 79 (Probate, Ac.)
b. 32(1) 461

c. 81 (Burials), a. 15 1734
c. 83 (Obscene publica-

1879. 1880
0. 85 (Divorce) 461, 1285

8. 13 2129

1858.
21 A 22 Viet. c. 25 (Registration), a. 3 2143

0. 46 (Marriages) 1000
c. 78 (Parliament), s. 3 461 
c. 90 (Medical profession), 

ss. 38. 39 1735
22 Viet. 0. 25 (Prison), ss. 2, 3-119 677
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1859.
22 & 23 Viot. c. 17 (Vexatious indict­

ments)
». 1 1926. 1927
»• 2 1929

c. 35 (Law of property)
». 24 1596. 1924

c. 63 ( British law ascer­
tainment) 2138

c. 04 (Marriage) 1000

1860.
23 & 24 Viet. c. 2 (Refreshment houses) 245 

c. 18 (Marriage) 5)99
c. 27 (Refreshment

houses), ss. 32, 41 1887
o. 32 (Ecclesiastical

courts) 401
ss. 2. 3 407

c. 75 (Criminal lunatics)
82, 85

s.12 670
»- 13 925

c. 80 (Marriage) 1000
c. 88 (Homicide) 51, 255,

209
o. 122 (Sea) 61, 255.

209
o. 127 (Law list), s. 22 2127

1861.
24 & 25 Viet. c. 10 (Perjury) s. 20 401

c. 11 (Foreign law ascer­
tainment) 2138

c. 70 (Locomotives), s. 7 1837 
c. 94 (Accessories and 

abettors)
8.1 31, 119, 130.

135, 130, 203,
002. 818

8. 2 118. 130. 550
6.3 131. 134, 780
8. 4 131. 248
8. 5 181. 135
8.0 181. 135
8.7 132. 130
8. 8 138. 139. 

248, 942
8. 9 40. 133

c. 70 (Locomotives)
8. 13 1837

c. 90 (Larceny) 
s. 1 ‘document of title

to goods’ 1267
1411

‘document of title 
to land ’ 1266

night 1091
•property’ 1816
* trustee ’ 1412
‘ valuable security ’

1267
»• 2 1177

1861.
24 & 25 Viet. c. 90—continued.
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1209, 1245. 1249. 
1250, 1359

1313 
1301. 1953 

1301 
247 
247 
247 

1321 
1321
1327
1328 

1328 (l)
1328 
1334 
1325 
1325 
1325 
1325

8.40 
8. 41 
8. 42 
e.43 
8. 44 
a. 45

s. 40 
8.47 
s. 48 
8. 40 
8. 50 
8.51 
8. 52

8. 54 
s. 55 
s. 50 
8. 57
8. 58 
8. 59 
s. 00 
8. 01 
s. 02 
8. 03 
s. 04 
s. 05

1326
1351
1352 

1354 
1267

1265. 1933 
1264. 1933
1266. 1933 

1258 
1260 
1281

1201, 1202 
1262

1262
1262

143, 1258. 2105 
1185 

1127. 1185 
1127, 1151, 1988 
1127. 1151. 1952 

210. 1127. 1153 
103, 1158. 1100 

103, mi, 1159.
1103, 1104 

103. 1359. 1108 
103, 1159. 1108 
103. 1160 1108 

103, 1160 
1105 
1070 
1101 

1076. 1119
1005, 1000, HOI

1115 
1109. 1123 
1119. 1125 
1101. 2113 

1102 
1115. 1905 

1111 
1447 

1355. 1499 
1355. 1499 
1355. 1499
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1861.
24 & 25 Viet. c. 90—continued.

§.66 1356. 1499
b.07 1359
8. 68 1375, 1377, 1383.

1392
8.00 1423. 1951
8. 70 1423, 1951
8.71 1376, 1378, 1401
8.72 1376
a.73 1421

1449
•m. 75, 76 1407 (rf)
88. 77, 78 1409
b. 70 1410
8. 80 1411, 1923
88. 81-83 1412
8. 84 1413
8. 85 1414, 2193, 2351
8. 86 1414
8.87 1414. 1933
8. 88 166. 188. 1501,

1514. 1502,
I960, 1992

e.80 166, 1514, 1005.
1992

8. 90 160, 1515. 1005
b. 91 10,, 131, 213, 1249.

1405, 1980
8.92 1465. 1953
8. 93 1466
s. 94 90, 1466. 1965

1466
s. 06 1467
8. 97 1407 (m)
8. 98 133, 130, 213. 248

1313
a. 100 1313
e. 101 215, 580, 1489
e. 101 580
8. 103 729, 731. 1295
a. 104 1295
». 110 2134
8. 112 2134
8. 115 38, 40. 41. 1155
- 116 1959. 2134
S. 117 217. 219
a. 110 216
». Itl 2046

c. 97 (Malicious damage) 247
1778

8. 2 1779
»». S, 1. » 1780
88. 6, 7 1781
88. 9, 10 866 8i >7
8. 11 408. 418
8. 12 419
8. 13 1791
»». 14,16 1809
8. 16 1799. 1933
88. 17. 18 1789
8. 19 1803
88. 20, 21 1801

1802
8. 23 1803
8. 24 1804

1861.
24 & 25 Viot. c. 97—continued.

a. 25 1819
88. 26, 27, 28, 29 1805
88. 30, 31, 
8.33 
aa. 33, 34 
8. 35
8. 36
88. 37, 38 
8. 39
88. 40, 41 
8. 42
8. 43
88. 43, 44 
8. 45 
s. 46

32 1815
873 

1819
873. HW8 

874. 875. 877
1821
1823
1825
1793 

179
1794 

887. 1799
1798

a. 47 1797
a. 48 1798
8. 49 1796
8. 50 1162
88. 51, 52 1829
s. 53 1076
8. 54 1771

1771 (a). 1857
a. 56 133, 139, 163, 213,

248, 1771
8. 57 726
8. 58 874, 1771
8. 59 1772
88. 00, 61, 62 1778
8. 72 1773
8. 73 217. 219. 1773
8. 70 21», 216. 1774
a. 77 2046

. 98 (Forgery)
a. 1 1683

1691
a. 3 1691
8. 4 1692
8.5
8. 6 ■
8.7 1705
8. 8 1694
8. 9 1694
8. 10 1694
8. 11 1694
8. 12 1699
8. 13 1698
8. 14 1699
8. 15 1700
8. 16
8. 17

1701
1701

8. 18 1702
8. 19 1702
a. 20 1741
8. 21 1742

1742
a. 23 1743
s. 24 1743
8. 25 1744
8. 26 1705
8. 27 1685
8. 28 1685
88. 29,30 1688
8.31 1720
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1861 1881.
24 & 25 Viet. o. 98—rc ntinued. 24 & 25 Viet. o. 100—continued.

8. 32 1688 6588. 33 1720 »* 2 205, 207, 253, 658
8. 34 1767 8. 3 6598. 35 1732 8. 4 151. 202, 835
8. 3i> 1018. I'M. 1732 8. 5 779H. 37 1019. 1733 8.6 0, 115, 055,
8. 38 1761 779 8188. 39 1677 8.7 8078.40 1677 8. 8 685 (n)
8. 41 1659 8. 9 27. 30, 31, 47. 48a. 42 1650 8. 10 47. 618. 43 1650 8. 11 145, 840. 848, 849,8. 44 1642 854, 8048. 45 1678 a. 12 145, 840, 848, 864
h. 40 1678 8. 13 145, 841. 848, 854
8. 47 1680 8. 14 145, 841, 843. 848,8. 48 1680 854, 804
8. 49 133. 139, ». 15 145, 841, 848, 854

213. 248 8. 10 103, 842. 11618. 50 40. 1659 ». 17 842
8. 51 217. 219. 1681 8. 18 843. 853. 801
8. 54 2040 8. 19 842

c. 99 (Coinage oITciicvh) 8. 20 859
8. 1

343 it seq. 8.21 215, 216 863 941
344 851. 863. 942
349 8. 23 8648. 3 349 ». 24 10,864

M. 4 352 8. 25 8648.5 352. 353 8. 20 070, 910
8. 0 364 ». 27 911. 912
8.7 353 8. 28 867
8. 8 355 ». 29 8678. 9 356 8. 30 8688. 10 357 8. 31 8598. 11 357 358 8. 32 872. 1988
8. 12 358 ». 33 8728. 13 358 8. 34 873
». I t 350. 365 367 2105 e. 35 860

359 ». 30 407
8. 10 353 8. 37 893
8. 17 353 8. 38 389, 893, 895, 942
8. 18 352 6. 39 1916
». 19 354 8. 40 1916
8. 20 363 364 ». 42 896
». 21 364 8.43 896». 22 352 ».44 889. 897
8. 23 »04 (b) ». 45 889, 898
». 24 365. 366 367 8. 40 898a. 25 365 8.47 890
8. 20 346 8. 48 931. 2277
». 27 345 346 8. 52 955. 2274, 2277
h. 28 348 968. 2274, 2277
8. 29 346. 347 s. 54 969. 2274, 2277
8. 30 347, 351 8.55 959. 901, 2274.
». 31 847, 355, 729 2277
8. 35 133. 213, 248, 348 a. 50 150, 904
». 30 4o. 349 ». 57 27, 00, 979. 1010,
».37 369. 360. 363. Kill, 1955

loon. 2134 8. 58 151, 603, 829. 834
». 38 217, 219. 347 8. 59 117. 829. 834
8. 41 347 8. 00 773. 820
». 42 2040 8. 01 975. 970

c. 100 (Offences against s. 02 975. 970
the person) 30, 217 8.03 933
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1861.
24 & 25 Viet. c. 100—continued.

868
s. 05 868. 1857
8. 07 133, 130. 213. 248,

». 68 40. 48. 261l] 836
». 70 216
». 71 217. 219
». 73 010, 2043
m. 74. 75. 77 20411

o. 101 (Salmon fishery) 47
8. 5 * 1816

o. 104 (India) 2248
c. 110 (Old Metal dealers)

1405

1862.
25 & 20 Viet. c. 7 (Indian stock), s. 14 1705 

e. 18 (Whipping) 215, 210 
c. 53 (Ijand registry)

as. 105-7, 130 1590
c. 4(1 (Highways), s. 10 2040
c. 05 (Jurisdiction

homicide), s. 11 24)44.
2052

c. 07 (Declaration of
title)

8. 44 1596
s. 45 1597

c. 08 (Fine Arts copy­
right). b. 7 1508(8), 1042 

e.114 (Game) 1335

1863.
20 & 27 Viet. c. 7 (Tobacco labels), s. 71723 

c. 24 (Colonial), 8. 20 401
c. 20 (Corrupt practices)

S. o 647, 648
c. 44 ( Flogging) 210, 803
c. 73 (India stock) 

s. 2 1700 (/)
88. 13. 14, 15 1706

c. 77 (Summary pro­
ceedings) 24

c. 87 (Savings bank)
s. o 1414
8. 10 1947

c. 00 (Marriage (Iri ) 
ss. 11,13 104)5

c. 103 (Larceny), a. 1 1206

1864.
27 & 28 Viet. c. 24 (Navy)

as. 12-18 271,270
c. 47 (Penal servitude) 

ss. 1.2 211
88.4-7 220
b. 8 220
ss. 0, 10 220, 221, 220,

248
c. 77 (Marriage) 1000
o. 07 (Burial registers)

as. 1-3 2143

1864.
27 & 28 Viet. c. 07—continued.

e. 4 2144 (j)
8.5 2144
s. 0 2144 (y)

c. 115 (Poisoned flesh) 772.
1828

1865.
i Si 20 Viet. o. 18 (Procedure and

evidence) 524, 1037 
8. 1 11*08, 2132, 2147.

2150
s.2 1998
a.3 8807
8.4 2812
8.6 2814
s. o 2132. 2321
a. 7 2147
8.8 2150

c. 30 (County votera
registration), s. 11 033

c. 03 (Colonial laws
validity), s. 0 2139

c. 04 (Marriage (Colonies))
ss. 1. 2 1001

. 70 (Burial), s. 1 184(7

. 83 (Locomotives), s. 112
1837

. 89 (Greenwich hospital)
8. 45 1490

. 124 (Admiralty)
8.0 1765
ss. 7-0 1766

. 120 (Prison) 015
s. 37 671
ss. 03-06 557
8.07 213

1868.
. 25 (Exchequer bills,

&e.)
8. 15 1696
a. 20 1696
8.21 1697
s. 25 1697
s. 20 1697

■. 100 (Naval discipline) 45,
321, 4« Ul, 571. 575. 707

1445
e.34 1793
8. 05 2272
8.07 1967

1867.
i. 2 (Marriage) 10041

35 (Criminal law 
amendment)

1H8
a. 2 9046
s. 3 2216. 2253, 2255,

2270
8. 4 2216
8.5 2040, 2055
8.0 2246

Volume /. ends with /». 1004.
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1867.
30 & 31 Viot. c. 35—continued.

». 7 2247
»• » 1318

c. 84 (Vaccination),».32,1845 
c. 93 (Marriage) 1000
c. 102 (Parliament )

». H 641
»• 40 039, 040

c. 124 ( Merchant ship­
ping), s. 11 10

c. 128 (War Department 
stores), ss. 3, 20 1496

31 & 32 Viet. c. 24 (Capital punish­
ment) 207

». 2 058
». 6 1873
». 6 050

c. 37 (Evidence)
»• 2 2124
8.4 1689.2125

c. 40 (Boundaries) 22
c. 01 (Marriage valida­

tion) 1000
c. 71 (County courts. Ad­

miralty jurisdic­
tion), s. 10 401

o. 110 (Telegraph)
». 20 1433
»- 21 1434

c. 112 (Burial),s. 13 1807
c. 116 (Larceny)

»■ i 1280, lrnii. n«8
c. 121 (I'lmrmooy), b. 14 1738 
c. 125 (Parliamentary

elections) 030
». 31 401

1869.
32 & 33 Viet. c. 10 (Colonial prisoners) 577

c. 24 (Newspapers, prin­
ters, &o.) 1001, 1002

c. 49 (Local stamps) s. 8 1713 
c. 02 (Debtors) 01, 1451 

»• H 54, 1451. 1452.
1453, 1454 

»• 12 1454
8.13 54. 108,1454.1455.

1501, 1903, 1002
»• 14 1455
». m 1455, 1927
8. 17 2040
»• 18 1456
s. 19 100

c. 08* (Evidence) 2200,
2270 («•)

c. 73 (Telegraphs)
»• 23 1434
». 24 1434

c. 80 (Costs), ss. 0-11 2040
c. 102 (Metropolitan 

Board of Works

». 10 1091 (a)

1869.
t. c. 102—continued.

s. 20 1693
S. 21 1693

c. 100 (India loan), ». 13 1706

1870.
. c. 10 (Coinage) 343

s. 5 343
s. 7 345
s. 11 343, 344

c. 14 (Alien) ID
c. 23 (Forfeitures) 250, 272

H. 1 8, 250
250

». 3 2040
8. 4 251
8. 6 251
88. 0-30 251 «)
». 32 l 251

c. 20 ( Wine and
houses), s. 14 251

o. 52 (Extradition) 55, 200,
281

»• I» 2252
c. 58 (Forgery) 

ss. 3, 4 1693
»»• 5, o 1694

c. 05 ( Larceny, adver­
tisements), s. 3 1492

c. 71 (National debt) 1003 
e. 73 (Highway), s. 11 1950
c. 75 (Elementary edu­

cation), s. 83 2124
c. 00 (Foreign enlist-

s.2 
-. 8
ss. 4-7
a. 8
ss. 9-11 
ss. 12, 13 
ss. 14, 15 
ss. 10-18 
s. 10 
s. ID 

Il II 
ss. 20, 30 
ss. 32. 33

c. 110 (Marriage (Ireland) )

288
289
289
290
291
292
293
292
293
293
293
294
295

ss. 32-37 
s. 38 
s. 30

1005
1005
1006

1871.
34 & 35 Viet. c. 10 (Burial), s. 2 1870

o. 31 (Trade union) 170
s.2 177
s. 5 2127
».« i77 in
». 8 1948
".18 170 (r)

o. 41 (fias works), s. 0 1853
c. 40 (Marriage (Ireland) )

ss. 25, 20 1000

Volume /. ends with p. 1004.
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1871.
34 & 35 Viet. c. 49—continued.

8.27 1006
c. 60 ( Dogs) 1855
c. 66 (Juries (Ireland) ) ne
c. 70 (ls>cul Covern-

ment Board )
8. 6 2124

c. 83 (Parliament) 401
c. 90 (Pedlars), s. 12 1737
c. 112 (Prevention of

crime)
221

s. (1 222
a. 7 223. 2120
8. 8 222. 224.

i. 0 
s. 10

II
s. 12
S. 15 
•. IK 
8. 10

h. 20

225. 220 
1059, 19tt0 

138, 1887 
138, 1893 

894 
225. 725

2133
1487. 1950, 2120,

2134 
224 (*)

1872.

35 & 30 Viet. c. 10 (Marriage), h. 1 999
c. 19 (Pacific Islanders 

protection)
hs. 3-5,9-11 283

c. 33 (Ballot)
h. 3 040, 047
s. 10 045
as. 10, 15, 17 434
a. 11 034
s. 24 642, 2040,

2294
s. 29 400

e. 66 (Debtors (Ireland)) 
s. 18 1927

e. til (Street music) 1849 
e. 77 (Metalliferous mines) 

s. 34 2273
c. 93 (Pawnbrokers)

s. 30 1315
8.34 1407(h)
8.38 1407
s. 44 1737

c. 94 (Licensing)
88. 13-15, 75 1887
8. 18 245
88. 61 (4), 77 2272

1873.

30 & 37 Viet. c. 10(Marriage(Ireland)) 701 
c. 38 (Betting, &c.), s. 3 1895 
c. 59 (Slavery) 279

88. 4, 5 271,281

1873.
30 & 37 Viet. o. 59—continued.

e.7 281
o. 00 (Supreme Court)

8. 10 (11) 1932
8.01 2129

o. 71 (Salmon fishery)
s. 2 2. 1816

o. 88 (Slave trade) 271
8. 30 274, 276, 270

1874.
37 & 38 Viet. o. 3 (East India loans)

a. 13 1707 (h)
15 ((laming) 1890
27 (Colonial Courts) 50, 51
30 (Personation)
S, 1 1763
8. 2 1764
8. 3 1933
42 ( Building Societies)
8.9 1947
8. 20 2127
40 (Customs) 387
88 ( Births and deaths

registration) 12
s. 38 2142
8.40 17 33, 1734
s. 40 1932
8.49 2143

1875.
10 (Army), s. 2 620
17 ( Explosives) 1857

1857
h.73 1857
s. 78 18.
s. 80
8. 81
8. 87 .857
8.89 18.... 1858
88. 90-92 1858
8. 101 1867
8. 102 1858
88. 104, 100 1857
s. 107 1858
24 (Falsification of

accounts) 55
8. 1 2, 1417
8.2 1417
8.3 1417
25 (Public stores)
8. 2 1493 (h)
8.3 1493
H. 4 1493

1494
88. 8, 9 1494 (e)
88. 10, 11 1494
88. 12, 13 1495
8. 14 1495
HS. 15, 16 1495
8. 17 1496
8. 20 1496
schcd. 1 1493

Volume /. ends u ith p. 1004.



Table of the Principal Statutes, xxi

1875.
38 * M Viet. o. 51 (Pacific Mandera) 281 

c. 55 (Public health)
1843 1848

». 88 1854
». Ill 1847
HH. 112 114 1850
HH. 118, 117 1848
». II» 1850
»s. 130 134 1844
»». 141, 142 1887
ns. 144 149 1950
». 199 2128
». 341 1947 (M
Hched. I. (o) SIM
ached. IV. 1843
83 (Adulteration) 
». 21 2273
». 27 1737

1847
c. 77 (Judicature), s. 5 802 
c. 83 (laocal loans)

H. 32 1694 (o)
c. 88 (Conspiracy, &c.)

178, 177, 178, 
202, 190» 

». .3 177. 1909
«. 4 1910
h. r, 1911
». 7 1911, 1912
». 8 1912
». » 18. 1913
». 11 1913. 2273
». 14 1911
». I a 1911
». Hi 1913

c. 87 (Land transfer)
». 19 2194
». 99 1597
». lot) 1597

c. 90 (Employers and
Workmen), ». 10 1917

1876.
39 & 40 Viet. c. 22 (Trade union) 178 

». 3 1948
c. 23 (Prevention of

crimes) 222 223
38 (Customs) * 371

1723
». 29 1424. 1951
». 85 1424
»»• 150, 151 354, 371
». 17» 372
8. 180-182 373. 784
s. 185, 188 374
». 189 375, 376. 388
s. 190 378
»». 191-193 379
■ 195 l1'., 380
ss. 198 202 380
»». 203-205 381. 382
SS. 2(iii. IN>7 382
ss. 208. 201# 383
s. 217 383
s». 229, 230 384

39 & 40 Viet. c. 30—continued.
»». 255-259 385
». 257 19.31
». 25» 2273
»». 280 283 386
». 284 386. 387

c. 48 (Slave trade) 271
». 1 272, 282

c. 77 (Vivisection), ». 15 18

1877.
40 & 41 Viet. c. 2 (Treasury hills)

»». 8 11 1894 (</)
c. 13 (Customs), s. 5 385
c. 14 (Evidence) 2270 
c. 21 (Prison») 557, 571 

». 40 310
ss.40,41 213.214

c. 41 (Crown office) 1884 (A) 
c. 51 (India loan)

». 15 1707 (A)
c. 55 ( Record office) 1084 (A) 
e. 57 (Judicature (Ireland)) 4 
c. 59 (Colonial stock)

». 21 1891 (a), 1893(A)
c. 85 (Fisheries, dyna­

mite), ». 2 1816

1878.
41 & 42 Viet. c. 12 (Threshing ma­

chine») ». 3 2273
e. 28 (Parliament), ». 25 633 
c. 33 (Dentists)

»». 34. 35 1736
c. 39 (Fresh water fish­

eries),». 12 1816. 1817 
c. 73 (Territorial waters

jurisdiction)
»s. 2-4 41

42
». 8 288

c. 78 (Telegraph)
». 8 1822 (</)

c. 78 (Highways) 2044

1879.
42 & 43 Viet. c. 11 (Hankers hook») 2257 

»». 3-7 2152
»». 8-11 2153

c. 18 (Suburban race­
course»)

». 8 1890
».7 1898

c. 19 (Inebriate»), ». 27 1873 
c. 21 (Customs)

». lo 375
». 11 883
». 12 384
22 (Public prosecutor)
a 2 1924
». 5 1925. 2253
8.7 1925
». 8 1925

Volume I. ends uith />. 1084.
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1870.
42 & 43 Viet. c. 22—continued.

s 9 1926
c. 29 (Marriage valida­

tion), s. 2 1000
c. 31 ( Burial) 1801 (d)
c. 34 (Children, danger­

ous performances) 887
ss. 3, 4 910, 2273

c. 38 (Slave trade) 282
a. 3 271

c. 49 (Summary juris­
diction) 4, 18, 209, 245 

s. 10 r>9
ss. 10, 11 r>8. 217
8. 17 17. 22.-»
s. 22 619,2006,2133,2134 
-. 94 1046
s. 28 2047
a. 30 2266
8.44 1313

c. 66 (Punishment) 
s. 2 222. 224, 220

c. 68 (Public office fees) 
s. 6 1714

c. 00 (India loan)
b. 14 1707 (A)

1880.
c. 9 (Time), s. 1 
c. 10 (India loan)

1091

s. 12 1707 (A)
c. 19 (Taxes), s. 80 389, 391
e. 24 (Spirits) 199
c. 41 ( Burials) 1805

8. 2 1800
ss. 7,8 408
8. 10 1734

c. 45 (Indecent assault )
886. 955

c. 47 (<1 round game)1 1336

1881.
44 & 46 Viet. c. 12 (Customs). >i. 12 373

e. 58 (Army)
8. 17 1445
8. 18 1445
s. 58 675
s. 09 2123(h)
s. 70 2123, 2272
8. 142 1765
s. 160(3) 2273

c. 00 (Libel) 1001
b. 1 1049, looo, looi
8. 4 400, 1060
s. 0 1026. 1927
88. 8-10,12 1001
ss. 15, 18 1061. 2127

c. 02 (Veterinary sur­
geons). as. II, 12 1736 

c. 04 (Central Criminal
Court) 38

c. 09 ( Fugitive offenders) 671
M. 20,89 20,21
8. 29 2262

1882.
46 & 40 Viet. c. 9 (Documentary evi­

dence)
h. 2 2126
8. 3 1689. 2126
B. 4 2126

c. 60 (Muniei|wl borough)
8. 6 22, 034, 037, 063
8.7 2120
b.22 2125
s. 24 2120
s. 58 047
8. 59 644. 046
8.74 647
8.77 637
8. 117 1415
8. 161 2047
s. 104 015, 2134
8. 109 2047
s. 188 26
s. 235 1689. 2120

e. 60 (Fleetric lighting)
a. 22 1822
8.23 1280

c. 01 (Bills of exchange) 
s. 3 1030
b. 83 1030

c. 72 (Revenue, &c)
s. 11(2) 2153

c. 76 (Married Woman) 92, 
218, 1083

8. 1 (6) 1461
s. 12 1255. 1280, 1951

2273, 2277
s. 16 1941, 1966
8. 10 1255, 2277
b. 21 071

40 & 47 Viet. e. 3 (Explosives) 
ss. 2-4
a. 4 869. 2274
8.6 870
b. 0 870, 2194
b. 7 27, 133, 870. 1924
s. 8 870, 1867
b. 9 870

e. 22 (Sea fisheries)
a. 9 1817
S. 17 1721. 2044
8. 18 44
s. 27 402

c. 38 (Lunatic), s. 2 83
c. 44 (Borough police) 724 
c. 46 (Coin), ss. 2, 3 350
c. 61 (Corrupt practices)

8.1 641
ss. 2, 3 030, 042
ss. 4, 0-12, 22-36,

30-40 037, 041, 043,
040

b. 3I 19.31
s. 33 047

ss. 42, 43, 46 049, 060,
062
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1883.
4<> & 47 Viet. c. 61—continued.

as. 40, 60, 51 047, 060,
062

a. 60 062
646 656

s. 63 043, 048. 052, 1933, 
2047. 2274

88. 66, 60 651, 662
8.67(1) 661, 052. 2047
s. 59 061, 053, 2194, 

2851
8.00 052, 053
s. 04 636

c. 52 (Bankruptcy) 01, 109.
1927

8. 10 2193
s. 17 (7) 2193

(8) 1458. 2193
a. 25 1459
h.27 1468. 2193
8.31 1460
8. 103 1463
M. 132-134 1457. 2127
8. 130 1457. 2127
S. 140 2127
8. 149(2) 1450 (e)

1401 (z)
8. 103 (2) 1461, 1462
s. 104 1455 (/,)
s. 106-107 1456. 1457
8. 108(1)

1884.

1455, 1450

47 & 48 Viet. o. 3 (Lunatic) 926
c. 14 (Married women's 

property)
h. 1 1255. 2273

c. 30 ((Ircat seal) 
s. 2(3) 1084(A)

c. 31 (Colonial prisoners) 677 
o. 39 (Navy), ss. 3, 7 676
c. 43 (Summary juris­

diction) 2134
c. 47 ( Building society) 

s. 12 1900
c. 54 (Yorkshire regis­

tries), s. 40 613
c. 68 (Public prosecutor)

s. 3 1824
8.4 1924

c. 04 (Criminal lunatics) 82.
926

ss. 4-10 83, 85
c. 70 (Corrupt practices)

037, 041, 
040, 052

as. 30, 36. 30 1933
c. 72 (Disused burial

grounds), s. 3 1803,
1804

c. 70 (Post Office protec­
tion), 8. 11 1434.

1760

1865.
48 & 49 Viet. c. 23 (Parliament) 22, 044.

645
c. 28 (India loan)

s. 12 1707 (A)
o. 49 (Telegraphs)

s. 3 1822
8. 8 2127

. 09 (Criminal law
amendment ) 978, 2277

8.2 955. 2294
8. 3 80.3. 956. 2294
8. 4 143, 215, 465,

934 948 949.
950, 955,

2208
8. 5 2. 102. 947.

951. 1931.
1963

8.0 951. 952
8.7 2. 102, 967
s. 8 956
s. 9 941. 1908, 1988
s. 10 957
8. 11 978
8. 12 953
8. 13 1893. 1894
8. 10 952
8. 17 978, 1928, 1933
H. 18 2047
8. 19 966
s. 20 955. 2274. 2277

. 74 (Evidence by com-
mission ). s. 3 2249

. 75 (Proveintion of
crimes),, S. 2 894

1886.

49 & 50 Viet. c. 20 (Burial of drowned
persons) 1872

o. 38 (Riot), s. 2 422

1887.

60 & 51 Viet. c. 28 (Merchandise marks)

s. 1
1500 (i)

18
8 2 1591
8. 3 1593
8. 4 1591 M

1591 (»), 2255
ss. 0,7 1594

535 (d)
8. 9 1595
8. 10 159.3 (y), 2274
s. 11 1595
8. 13 1591, 1927
8. 14 1595, 2047

1595. 19328. 16
8. 18 1595
8. 19 1595. 2194
32 (Burial ground)
8.4 1864
40 (Truck), ss.2,4,12 1917
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1887.
. 00 (Sheriffs)
».8 129. 410, 000. 723
». 13 009. 658
». 19 626
». 27 626
8. 29 129. 000. 607.

60$1, 014, 010,
m

». 38 550
08 (Coal mines

». 32 1737
». 02 (2) 2274
71 (Coroners) 17. 24
8.3(1) 1873
88. 3-7 821. 822
8. 4 2244
». 0 ( 1 ) (2) 2244 (r)

(3) 2244. 220.3
8. tt 1801
». 8 002. 014, 010
». 9 1920, 2244. 2203.

2204
8. 30 340

1888.

33 (Hawkers), ». 4 1737
it iLocalgove n ment)
ss. 3. 7. 38, 39 IS.-,7 1,/!
-, S(wX 7 (e) 1891
8. 3 (4) 1949
». 11 1901
». 22 (6) 2120
». 23 2120
8. 30 (0) 2047
».40(2)

(8) 1091 («)
». 09 (2) 24
». 04 1949
». 07 2047
8.70 1933
». 79 1949
s. 89 22. 31
8. 100 2047

. 43 (County e
h. 28 2129
»s. 30. 48. 49. 00. 02 723
8. 00 014
s. 180 1080, 1690

. 40 (Oaths)
88. 1,2 2270
8. 0 2297
8. 0

. 04 (Sea fishery)
8. 0 2127

. 04 (Lihel)
8. 3 399. 1047
8.4 399, UM0, 1049
8.0 1060. 1882. 1927
8.7 1881
8.8 1060
8.9 2275

1889.
02 & 63 Viet. c. 10 (Commissioners <>f

h. It 028. 2127
». 7 461, 028
». 8 1688

L'T
e. II (Local government

(Scotland) ).». 11 1807 (d) 
c. 18 (Indecent adver­

tisement») 1881
c. 21 (Weights and mea­

sure»). s. :i:t 1000 (/) 
e. 22 (FriendIv societies) 

s. 2 09
c. 44 (Cruelty to children)

». 7 2270
e. 02 (Official secrets)

. I
88. 2. 3 
». 4

». 0 
»». 7 9

317. 318
318 

319. 2047
319

27. 319. 2249 
319. 320

c. 03 (Interpretation) 2. 3. 
4, 0, 0, 12, 20. 102. 

130, 200, 417 
». 9 2121

c. 09 (Corrupt practice»)
■a. 1,7 028
»». 2.3 628. 629
». 4 629. 1924
». 0 2047
». 0 629. 1933
». 7 629
»8. 8. 9 029 (q)

03 & 04 Viet, e
1890.

84. 92j

920 (;) 
920 (/) 

1873 
2127 
1689 

920 (/>) 
920(q)

926
927 H

(Lunacy)
».7
»s. 8. 38, 40. 44. 70,

103, 177 
*». 24 27 
8H. 28 -37 
». 84 
». 144 
». 147 
». 108(1)
». 171 (3) (4)
». 177 
». 194(1)
8». 190. 200. 214, 222.

231. 233. 237. 238 927
88.207 229 920(>)
». 297 1807
». 310 927
»». 310, 317, 318. 319,

321 928
». 319 1873
». 322 929
». 324 947
». 320 »89
88. 328, 329 929
8.341 925. 1089

c. 0 (Indian railways)
8.17 1700 (f)
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63 & 54 Viet. c. 21 (inland revenue)
h. 11 389
8.12 1768
m. 24 2127

c. 27 (Admiralty courte 
(Colonies) )

a. 2 02, 255, 2d», 282
88. «(. 13, ltt, IH 271

m
c. 34 (Infectious disease)

is.,:
o. 37 ( Foreign juris­

diction) 283, 2138 
c. 45 (Police), s. » 1768
c. 69 (Public health) 1847,

1950
i. 71 (Bankruptcy) 01, 109

8.2 1458 (i)
8.7 1400 (//)
». 20 1453 M
s.27 2193

1891.
. 15 (Merchandise marks)

8. 1 1593 (y)
8. 2 1595

. 38 (Stamps)
8. 13 1709
H. 14 1710
ss. 15-17 1711
88. 18, 19 1712
88. 20, 21 1713
8.27 1709

. 39 (Stamps)
». 14 (4) 2151. 2152

*• 1 (4)
c. 05 (Lunacy) 

as. 4, 10, 1»
c. 69 (Penal mi 

m. I I

1691 (r)

itud 9250> 

211. 212. 225, 
247, 248, 200, 

274. 391 
222. 225, 220 
143, 220, 725

8. 4 
88. 5-7
H. 8

c. 70 (Public healll 
(London) )

a. 19 
8.47
b. 62 
88. 72,
8. 113 
8. 118 
s. 138
88. 143, 144

1850 
1848 
1854 
1807 
1844 
2276 

1847 (f), 1850 (A) 
1867

1-92

65 & 66 Viet. c. 4 (Betting and loans, 
infants)
1 1903

88.2,3 1904
88. 4, 5 1905

55 & 50 Viet. c. 4—continued.
h. 0 1905. 2275

o. 9 ((laming) 1890 (vv) 
c. 23 (Foreign marriage) 980

s. I 980
8.4 994
s. 8 980, 988
8. 9 980, 993
8. 10 980
H. 12 985
». 16 27, 1014
s. io 2144
». 17 1014
s. 22 980
sa. 22 -20 980
8. 23 985, 980, 1000
»• 38 1000

c. 55 (Burgh police) 208
c. 50 (Coroners), s. 1 002, 015
o. 04 (Parliament)

88. 13 541
«s. 4,5 542

50 & 57 Viet. c. 13 (Indialoan), a. 8 1707 (A) 
c. 15 (Public entertain­

ment) 1891
c. 39 ( I nd list rial and pro­

vident society)
». 21 1945
s. 76 2127

c. 01 (Public authorities
protection), a. 1 929(d),

1931
c. 00 (Rules publication)

». I 1926
». 3 2123,2124

i tits
c. 71 (Sale of goods)

8.4 97. 1318
». 14 I 848(i)
8 24 1316

c. 73 (Local government)
2120
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CANADIAN INDEX.
No separate Index of subject-matter to the Canadian Cases has 

been added. The editors, after consideration, decided that such 
an Index would be more confusing than helpful. It is to be borne 
in mind that in every case the Canadian Notes on any subject fol­
low closely after the English Notes. A reference to the English 
Index will refer the reader to the proper section for any subject ; 
the Canadian law on the same subject follows directly after.

V-V..UV.4V Ul £111 IIU UVlVHUf, VUU.
facta necessary to constitute offence, 960-966. 
belief that girl sixteen or over no defence, 1)511. 
girl leaving home voluntarily. Util, 
iioiia lide claim of right a defence, 960.

of girl under eighteen from possession of {Mirent or guardian, for purposes of 
unlawful carnal knowledge, 967. 

belief that girl eighteen or over a defence. 967. 
willingness of girl to go no defence, 968. 

of heiress of any age, against her will, from motives of lucre, 968. 
decisions of former statutes. 969.

of heiress under twenty-one, by fraud against will of parent or guardian, 968. 
decisions on former statutes, 969.

of woman of any age by force with intent to marry or carnally know her, 969. 
of persons into other countries, 271, 903.

See Kidnapping ; Slave Trade.





in i > i : x.

NOTE.—Volume I. ends with p. 1064.

ABANDONING CHILD,
common lorn, ill I.

murder or manslaughter l>y, 607. 
And see Child.

statute,
child under two. Oil. 
child under sixteen, 013.

ABANDONING SHIP, 230, 1703.

ABATEMENT
of nuisance, 1838.
of price of native commodities, undue, 1020. 
plea in, 1080.

ABDUCTION,
common law, 050.
repealed statutes, 062. 063, 060, 070. 
present enactments, 004. 
of child under fourteen, 004. 
of ward, 050, 068 (y). 
of nun, 008.
of girl under sixteen from possession of parent and guardian, 050 et seq. 

consent of girl no defence, 060. 
facts necessary to constitute offence, 060-066. 
belief that girl sixteen or over no defence, 050. 
girl leaving home voluntarily. 061. 
bona tide of right a defence, 060.

of girl under eighteen from possession of | Mirent or guardian, for purposes of 
unlawful carnal knowledge, 067.

Iielief that girl eighteen or over a defence. 067. 
willingness of girl to go no defence, 068. 

of heiress of any age, against her will, from motives of lucre, 068. 
decisions of former statutes. 060.

of heiress under twenty-one, by fraud against will of parent or guardian. 068. 
decisions on former statutes. 060.

of woman of any age by force with intent to marry or carnally know her, 060. 
of persons into other countries, 271, 003.

See Kidnapping ; Slave Trade.
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Index.2
ABETTOR

in felony, 108. 
in misdemeanor, 138.

See Aider and Abettor.

ABJURING THE REALM, 208.

ABOMINABLE CRIME, 973.

ABORTION. PROCURING, 
common law, 829.

administering poison or using instruments to procure, 829. 
procuring or supplying drugs. &c„ to produce. 829. 
eases as to drugs, Ac., used, 831. 

instruments, 834.
advertising medicines, &c., to produce, evidence. 203. 

homicide by acts done to procure, 033.
«bi tting procurement of aliortion. 830. 
attempts to procure. 830. 
inciting to procure. 203. 
conspiring to procure, 834. 
evidence, 834.

ABROAD.
conspiracy. &c., to commit murder. 27. 
crimes committed, where triable. 20-31, 37. 
dc|KMitions taken, when admissible, 2248. 
witness. de|K)sition of. when not. 2299 (/).

admissible, 2230.

ABSENCE
of witnesses for Crown, 1997.

ACCEPTANCE OF BILL OF EXCHANGE, 
forging. Ac.. 1742. 
obtaining by fraud. 151.1 

by threats, 1100.

ACCESSORY, 100-138
accessorius m/uihir naluram principalis sui, 131 (/). 
term only used as to felony, 100. 
not applied to t reason. 107.

to misdemeanor, 138. 
distinguished from principal. 104, 100. 
common law as to. 110-130. 
evidence by. mvds oorroltoration, 2280. 
admissions by, how far evidence, 137. 138. 
description of. in statutes, ||8. 
to statutory felony. 118.

See Accomplice. 
al the fact,

aider and alietlor formerly styled. 108 (irj. 
a principal—the second degree, 108. 

before the fact,
defined. MO. 119.
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Index. 3
ACCESSORY—continued.

before the fact—continued.
distinguished from princi|>al in the second degree, 117. 
punishment. 130.
|N-rson present at commission of crime not liable to conviction as, 117.
degree of incitement, 117.
same |>erson may Ijc, and also principal, 117.
not chargeable as accessory and principal in same indictment, 117 (r), 820. 
person acquitted as accessory for presence at crime may be retried as 

princi|ial, 118.
liability where principal varies from terms of instigation. 123.

commits a different crime, 124. 
accessory countermands principal, 125. 

by intervention of third |K-rsons, 104, 100, 119. 
counselling pregnant woman to murder her child, 124. 
statutory provisions as to indictment and punishment of. 1.30, 131, 

132. 133. 
after the fact,

common law, 120-128. 
distinguished from misprision of felony, 129. 

from receiver, 128.
receiving, comforting, &c„ principal felon, 127. 
wife cannot Is*, to felony by husband. 128. 
husband may be, to felony by wife, 128. 
employing another to harbour principal felon, 127. 
rescuing felon. 127. 507.

convict under sentence of penal servitude, 575, 570. 
voluntarily permitting his escape, 127, 507. 
assisting to escape from arrest, trial, or imprisonment, 127.
|K*rsonal assistance necessary to constitute, 127. 
knowledge of commission of principal felony, 128. 
principal felony must Ik* complete. 128. 
receiver* of stolen goods, 128. 
statutory provisions as to. 118, 131. 132, 133. 
punishment, 131, 132, 133. 
to murder, 128. 818, 820. 
to manslaughter, 128. 779, 820.
no conviction of, on indictment as principal, 117 (»•), 820. 

or as accessory before the fact, 820.
generally,

statutory provisions, 130, 131, 132. 
admiralty jurisdiction, 40, 133. 

to particular felonies,
aiding escape of convicts, 575, 570. 
bigamy, 980. 
burglary, 117, 1075. 
felo de se. 132. tWO. 
manslaughter, 119, 779. 
mayhem. 852. 
murder. 119, 8IS. 
piracy. 133, 204.
under Coinage Offences Act, 133, 348.

Forgery Acts, 133, 1059.
Kxplosive Substances Act, 1883. .133, 870.
Ltrceny Acts, 133, 1313.
Malicious Damage Act, 133, 1771.
Offences against the Verson Act, 133.
Post Office Laws, 1431.
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ACCIDENT.
assault by, not punishable, 882. 
killing by, when not punishable. 808.

manslaughter, 781. 
murder. 65(1 et aeq.

See Manslaughter. 
See Murder.

ACCOMPLICE,
former law as to approvement, 2283 (/). 
admissible as witness for confederate, 2293. 

against confederate, 2282.
procedure to render his evidence admissible, 2283 rl aeq.
grant of |>ardon to, 2283.
giving evidence after conviction. 2285.

acquittal. 2285. 
nolle proaequi entered, 2285. 

when not under trial, 2285. 
under trial with confederate. 2269. 2270, 2284. 
when separately tried, 2269, 2284. 

refusal by. to give evidence. 2284 (y). 
going liefore grand jury, 2284.
corrol>oration of evidence of, necessary, 2286 et aeq, 2293. 

by wife of. insufficient. 2291. 
what amounts to, 2288.

determined by the jury, 2293. 
as to principal, none as to receiver, 2291, 2292. 
where several accomplices, 2291. 

evidence as to particular offences— 
bribery, 2290. 
larceny. 2287, 2289. 2291. 
malicious shooting. 2292. 
murder, 2285. 
night poaching, 2293. 
prize fighting. 2292. 
receiving, 2288, 2292. 
unnatural offences. 977. 2286. 

spy not in same position as, 834. 2293.

ACCOUNTABLE RECEIPT,
forging, 1743.

ACCOUNTANT,
emliczzlcment by, 1378. Andaet Embezzlement. 

ACCOUNTANT-GENERAL See Paymaster-Gen kk il.

ACCOUNTS.
falsification of, by clerks or servants. 1417.

members or officers of companies, 1413.

ACCUSATION OF CRIME. Ac..
threats to make, with intent to extort, property, 1150,1160, 1168. See Threat-. 
bills of menaça», 1156. 
of unnatural offence, 1159. 
of immorality, 1166.
false, conspiracy to make. 160. See Conspiracy.
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Index. 5
ACCUSED PERSON,

evidence of, 2260 <1 seq.

ACKNOWLEDGMENT
of recognisance, &c„ without autliority, 1767.

ACQUIESCENCE
no bar to proceedings for public nuisance, 1836, 1837

ACQUITTAL, 1082. See Avtkkfois Aqvit.

ACQUITTANCE FOR GOODS OR MONEY, 
forging, 1743.

ACT OF PARLIAMENT, I 7. 
public, judicially not iced. 2121. 
private, how proved, 2121, 2122.

See Statute.

ACT OF STATE.
proof of British, 2122.

Colonial, 2138.
Foreign, 2138.

ACTION.
proceedings in, how proved on trial for perjury, 515 el seq. 
for assault, when barred by criminal proceedings, 808.

ACTUAL BODILY HARM, 
assault, («using, 800.

Ami «re Assault.

• Al) COMMUNE NOCUMKNTUM,' 1037.

ADDITION OF DEFENDANT 
now unnecessary, 1040, 1071.

ADDITIONAL EVIDENCE, 
calling. 1007. 2300. 
notice of intention to call, 1007. 2300.

And see Evidence.

ADDRESS TO JURY BY COUNSEL,
rules as to, 1008 et seq.

Atui see Counsel.

ADJOINING COUNTIES,
what are, for purposes of trial. 25, 26.

And see Counties.

ADJOURNMENT OF TRIAL
on application of «, 1007.
Ix'cause of infection of witnesses, 1007. 
for instruction of child in nature of oath, 2267. 
for absence of witnesses for Crown, 1007.
Irecause of the new evidence for Crown, 1007.

VOL. 111.
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6 Index.
ADJUDICATION IN BANKRUPTCY,

how proved. 1457.
See Bankruptcy Laws.

ADMINISTERING
convict’s property, 251 (<).
oaths to witness, 455. 2295. See Oath.

unlawful, 325, 327. 
noxious things, 829. 
jioison, Ac., with intent to murder, 840.

to procure abortion, 829, 831, 832. 
so as to endanger life, 804. 
to aggrieve or annoy, 864. 

cantharides, 804 (y).
harmless lierries with jioisonous kernels, 804, 
through guilty agent, 805.

innocent agent, 104, 105.
drugs, &c„ to procure defilement of female. 803, 950. 

to commit indictable offence, 803. 
to procure al*ortion, 830, 831.

ADMINISTRATION BOND, 
forging, 1028.

ADMINISTRATION OK JUSTICE, 
offences against, 455 el net/.

ADMIRAL, 32. See Admiralty Jurisdiction. 

ADMIRALTY.
uttering false |ietitions. Ac., to. 1705. 1700.
frauds on, under Admiralty. Ac., Powers Act, 1705,1700.
proof of documents issued by, 2124.

A DM IR ALT Y J URISD1CTION, 
in piracy, 207 ft seq. 
generally, 31-48. 
in colonies, 49-52.

ADMISSION, 2155 et seq. See Confession, 

ADULTERATION. 1847.

ADULTERER,
receiving goods stolen by wife, 1250. 
larceny of husband’s |>ro|M-rty by, 1251, 1252. 
killing, when not murder, 702.

ADVANCE.
factor obtaining, by fraud, 1410.
obtaining, by false pretences or other fraud, 1455.

ADVERSE WITNESS. 2300.

ADVERTISEMENT,
for recovery of stolen pro|ierty, 1492. 
indecent, 1881.

Volume /. end» with p. 1004.



I ndei. 7
AFFIDAVIT,

statutory meaning of, 3.
perjury on. 466. 401. And ate Pkbjuby.
iiy marksman, 622.
incomplete. 407.
unused, 467. 468.
wrongly entitled, 460.
forgery of. 1086, 1688. .1 tu! arc Forokry.
of uecuHcd |hthoii, how far admissible against him. 21 HI.

AFFINITY,
what marriages void for, in England, 006, Hi Mi.

in Ireland. 1002.

AFFIRMATION.
when sulietituted for oath. 400. 22H7, 2208. 
hy Quakers and Moravians. 22H7. 
by |K>rsons j no religious Is-lief, 2208.

objecting to Is- sworn, 2208.
|ierjury on. 400, 2207, 2208.

AFFRAY,
detined. 427.
distinguishisl from riot. 427.
aggravated forms of. 427.
words alone will not make. 427. 428.
actual violence not essential to constitute, 427.
going armed in krnrrem populi, 428.

provisions of 2 Edw. III. e. 3. .428. 
in king’s palace or court of justice, 427. 801. 
in church, or churchyard, 401. See Brawlinu. 
in burial ground. 408. 
punishment, 420.
suppression of, by constable, 430. 437.

by justice of peace, 437. 
by private |ier*ona, 430. 

arrest of |s>rsoiis engaged in by constable, 437.
by private [lerson, 437.

• AdAINST THE FORM OF THE STATITK.' 1037.

• AllAINHT THE PEACE,’ Ac., 1037.

AGE,
ignorance of. when no defence, 060.

when a defence, 061, 007. And arc Ashxvi.t. 
proof of. 2144. 2146.

under Children Act, 1008. .022.

AGENT,
innocent, crime committed through. 104, 106. 
criminal acts of. liability of principal for. 104. 123 120. 
guilty, administering poison through, KM», 806. 
commercial, criminal breach of trust by, 1400.

misappropriation by, 1407 cl an/. 
corruption of or by. 020.

Volume /. ends with p. 1004.
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/ ndei.8
AG ENT —continued.

authority of, conditional, 1217
countermanding, 1409 («), 

larceny of goods from, 1287. 
distinguished from clerk or servant, 1378. 
false pretences to, 1514.

AGISTER.
larceny from, 1288.

AGREEMENT,
to commit crime, 140. Sn Conspiracy.

suicide, tMU. 
not to prosecute. 579. 
to stifle or com|found prosecution, 579. 
written, larceny of. 1202. 1203. 

forgery of, 1741.

AGRICULTURAL HOLDINGS ACT. 1908, 
perjury on reference under, 400 (i).

AGRICULTURE AND FISHERIES. BOARD OF.
|lower to prosecute under Merchandise Marks Acts, 1595. 
proof of document* issued liy, 2124.

AIDER AND ABETTOR.
in felony, a principal in second degree. 108.

formerly styled accessory at the fact, 108 («»).
what necessary to constitute, 108.
common pur|ioac, 112.
constructive presence, 108.
resolution against all op|Kisers, 113.
in homicide, 114. 115.
indictment, 133.

Awl see A< < kssory : Principal. 
in misdemeanor, a principal. 138. 139.

AIRWAY OF MINE.
obstructing, &e„ 1805, 1800.

ALEHOUSE.
authority of constable in. 744. 
disorderly, indictable. 1887 else7. 
keeping, without licence, not indictable, 14. 
licence, improperly granting or refusing, 003, 004.

ALIEN.
in England within King’s |ieace, 103.

liability of, for crime. 103. 837. 
expulsion of, on conviction, 208. 

in Hritixh Urritorinl »waters. offences by, 4. 
on Hritixh ship, subject to English law. 45-49.

illegal imprisonment of, 48, 902. 
killing, 45. 40.

rnrm//. killing of, w hen murder. 003.
how far amenable to British justice, 103.

Volume 1. ends with p. 1004.



Index. 9
ALI EN—continued.

abroad, murder of, by British subject. 27, 830.
conspiracy. Ac., to murder. 830. 

prisoner of tear, aiding escape of, 323.

ALPACA GOODS,
malicious damage to, 180!). 
stealing, 1447.

ALTERING
railway signals, 827.
written instruments. See Korukry.

AMBASSADOR,
foreign, offences against, 200.

AMENDMENT OK INDICTMENT, A<\, 
common law rule, 1071. 
statutory provisions. 1071. 
formal defects, 1971. 
variances, what amendable,

Is-twmi description of writings and evidence, 1071, 1072.
immaterial, 1072 el sei/.
time for amending, 1078.
limitations on power of amendment, 1077 elaeq.

See Writings ; Forukry.

AMMUNITION,
furnishing, to foreign states at war. 201. 202. 
public, unlawful |»ossc.ssi(m of, 1403.

ANATOMY ACT (2 A 3 Will. IV. c. 23). 18118.

ANCHORS.
frauds as to. 1500.

ANGLING. 1351, 1352.

ANIMALS.
nuisance by looping. 1850, 1855.

assemblies for baiting or lighting of, 1880, 1800. 
domestic, 1275.

stealing. 1275, 1321.
killing to steal carcase, Ac.. 1321.
maliciously killing, Ac., 1825.

turning loose, homicide by, 070. 
careless kis-ping of. homicide by, 070. 
nuisance by, 1855.

mill/,
living, not the subject of larceny. 1275 1280. 
dead, stealing carcase of, 1275. 
killing with intent to steal, 1321, 
unlawfully taking. 1327. 1331.

See Deer; Iks» ; Poaciiinu. 
reclaimed, subject of larceny, 1275. 
unreclaimed, 1277.

Volume 1. ends tcilh p. 1004
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A NIM ALS—continued.

confined, stealing. 127f>. 1277. 
malicioua injury to. 1825.

ANIMUS FU RA NIU.
in larceny, 1177. 1181 et *v/. 
in roblicry. 1130. 
to lie fourni liy jury, 1130. 1181.

ANNUITIES.
forgery of documenta. &c., relating to. 1724. 1725.

ANTHRACITE,
setting lire to mine of. 1805.

APPEAL,
from conviction on indictment. 2000. See Criminal Appeal. 
from restitution order, on conviction of larceny, 1315.

of forcible entry or detainer. 454.

APPOINTMENT OK OFFICERS, Ac., 
how dated in indictment. 1044 (/). 
how proved, 2050.
engaged in preventive service. how proved. 380.

And nee PuBiJc Ofpickr.

APPREHENSION.
of offenders, 723 « I aeq. See Akkkst. 
lawful resisting, 893 H aeq.

killing to prevent. 721 el *•</.

APPRENTICE.
enticing away not indictable, 15. 
under 18. embezzlement by, 00 (w).

female, prostitution of. for master's profit, indictable, 150. 
ill-treating, 0|0 
common law. 007, 008.
statutes. 000, 010.

ide of. by harsh usage. 008. 000. 
neglecting. 907-010.

prosecution by guardian for assault, Ac., on, 010. 
to sea fishing service, receiving money for binding. 030.

APPROVER.
procedure for receiving evidence of. 2283 (/).

See Avcumpi.M'k.

AQUEDUCT,
defraying or injuring. 1815.

ARBITRATOR.
perjury before, 400. 
privilege of, 2248.

ARMS.
affray by going armtd. 428. 
use of, by night poachers, 1333.

Volume I. endn with />. 1004.
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Index. 11
ARMS—continued.

use of, by smugglers, 375-378.
to resist excise officers. 388.

burglars, 853. 
to suppress riot, 432. 434. 
by persona unlawfully assembled, 423. 

prohibition against carrying, 428. 
unlawful exercise in the use of. 425. 
sale of, to foreign states at war, 291, 292.

ARMY,
sale of commissions in, 624, 626.

ARMY ACT (44 A 45 Viet. c. 58), 
offences under,

cmliezzlcment of regimental property, 1445. 
|H‘rsonation, 1765.

ARKAH3NMKNT. 
pleas on. 1981.
of persons unlit to plead, 84-87. 
of persona standing mute of malice. 85. 86.

by visitation of God, 85, 86.

ARRKHT,
of ships, &c„ «Mint ravening Foreign Knlistmcnt Act, 292.

engaged in smuggling. 373. 
of |M*rsons concerned in affray, 436, 437.

riot, 415, 431 et *•</., 721. 
unlawful assembly 432 el seq. 

of smugglers, 373. 374 et seq. 
of night poachers, 733.
of iiersons found committing indictable offence at night, 729, 
of Mon». 724-729.
on suspicion of felonies, by police, 724. 725. 
of vagrants. 730.
for offences under Coinage Offences Act. 1861.. 347. 729. 

Larceny Acts. 726. 729. 731.
Malicious Damage Act, 1861. .726. 730. 
Offences against the Person Act, 1861..726. 
Children Act, 1908..915. 

for misdemeanor, common law rule, 725. 
of night walkers, 72.5. 
of disorderly persons, 725.
in private house. 744. •
for disturbances in public houses, 744. 745, 
on civil process, 550, 738, 747. 
on Sunday, for crime legal, 736 (ic).

in civil suit, illegal, 736. 
by private |H-rsons, common law, 727-729. 
by police, 723-731, 883. 
by justices, 723. 
by sheriff, 723. 729. 
by railway officials, 884. 
for breach of peace, 725. 
to prevent breach of peace, 725, 727.

Volume /, ends with p. 1064.
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ARREST—contin ued. 

for menaces, 725.
of minister of religion while engaged in divine service, 407.

going to and from religious duties, 407.
obstructing, 549, 550. 
rescuing after, 567. See Rescue. 
resisting, 893 et aeq. See Assault. 
escaping after, 555 et aeq. 
killing pel-son resisting, 813. 

felon Hying from. 814.
legal, killing person attempting to make. 721 et aeq. 

assault to make when justified, 883. 
assault on |>erson attempting to make, 893 el aeq. 
mode of effecting, 736. 

illegal, resisting, 740-744. 749. 750-754.
interference by third persons in ease of. 750, 751. 

breaking open doors to effect, 745-741). 
notice of authority to make, 734-736. 
warrants of, 736 et aeq. 

blank. 740 (r). 
how addressed. 736. 737. 
endorsement, 737. 
execution, 737-740. 
defective, 738. 
illegal. 738.
production of, in misdemeanor, necessary, 737.

in felony, not necessary, 737.

ARSON,
common law definition, 1775. 

burning, 1775. 1776. 
the house of another. 1777. 1778. 
maliciously and wilfully, 1771. 1776. 
by wife of husband’s house, 1778. 
by tenant in |>osscssion, 1778. 
by reversioner, 1778. 

atatutea,
* maliciously ’ explained, 1771.
intent to injure or defraud, 1772, 1773.
setting fiix* to dwelling house, any jierson lieing therein, 1770.

house, Ac., with intent to injure or defraud, 1780. 
railway station, 1780.
public buildings not liefore mentioned, 1780.
other buildings not liefore mentioned, 1781.
goods in buildings, 1781.
growing crops, 1799.
plantations, 1799.
heather, gorse, or furze, 1799.
stacks. 1799, 1800.
dockyards, arsenals, &c., 1793.
ships, 1793. 1794.

attempting to set tire to buildings or goods, 1783.
ships, 1794. 
crops or stacks, 1799. 

meaning of house, 1783-1785. 
outhouse, 1785. 
shed, 1787. 
stable, 1788.
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ARSON—c.ontin ued. 

indictment, 1789. 
evidence, 1789-1791. 
accessories, 130, 1771.
damage to », ships, &e., by explosives, 807. See Explosive Substance.
damage to other property. See Malicious Damage.

ART, WORKS OF,
in museums, Ac., malicious damage to, 1823.

ARTICLES OF WAR.
to be judicially noticed, 2123.

ASPü HT A VIT. 1178 el seq. See Labcbn y

ASH,
stealing, &c., 1321. 
killing or maiming. 1820.

See Cattle.

ASSAULT AND BATTERY,
common lair,

assault defined, 879. 880.
not committed by words only, 879. 
by pointing firearms, 880. 
by threats of immediate injury, 880. 881. 

battery defined, 881
by riding or driving over another. 881. 
by setting dog on another. 881. 
by neglecting idiot. 924 (</). 
by cxjiosing child. 912 (il). 
by cutting pauper’s hair. 88.r>. 
by cutting clothes of another. 881. 
by pushing a drunken man. 881. 
by throwing a squib into a crowd. 881. 

by ill-treatment of child or apprentice, 909 et net/. 
by wrongful imprisonment. 901. 
in unlawful contests. 880. 912 et seq, 
assault or battery must In* intentional. 881.

without legal justification. 881. 
without consent of person assaulted. 881. 882. 

consent a defence in acts done in regular course of law ful sport, 880. 
to dangerous exhibition. 910. 
to surgical operation. 887. 
when unlawful to give. 880. 
in ease of assault on female, 934. 
in ease of indecent assaults on children, under 13. .965. 
no defence if extorted by fraud. 88f>.

by force, 885. 
by threats. 885.

accidental injuries, 882.
striking one person when meaning to strike another, 882. 883. 
legal justification for—

consent of person assailed, 881, 885 et seq. 
lawful arrest, 883, 884. 
lawful correction, 884. 
naval or military authority, 885.
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14 Index.
ASSAULT AND BATTERY—continual, 

common law—continued.
defence of person or property, 887, 888, 889. 
son assault demesne, 888. 
defence of others, 887. 
resisting illegal arrest, 750, 751. 

statutes relating to,
punishment for common assault, 890.

assault causing actual bodily harm, 890. 
summary proceedings and punishment for. 890-899. 
power of justices to send accused for trial, 898.

dismiss complaint, 897. 
certificate of conviction or dismissal, 897, 898. 
accused cannot elect to be indicted, 17. 

aggravated assaults,
piratical assaults, 200. 
in attempts to murder, 840 el seg.

do grievous liodily harm, 853. 
with intent to commit felony, 893. 898.

ravish, 942. See. Rape, Ac. 
rob, 1127. See Robbery. 
prevent or resist lawful arrest, 893, 894. 

on officers of law in execution of duty, 893-895. 
on gamekee|)ers, 1333. 
on |KX>r law officers, 894. 
on ministers of religion, 407. 
on officer of customs, 374. 
on excise officers, 388. 
on justices, &e„ preserving wreck, 893. 
in church or churchyard, 401, 407. 
in royal palace. 891. 
in court of justice, 891-893. 
in effecting rescue, 551, 507. 893, 894. 
on magistrates. &c., saving wreck. 893. 
on apprentices and servants, 909. 
on children under 10. .913. 
on young acrobats, &c., 910 
on lunatics in asylums, 925, 920. 
on seaman, &c„ to prevent him from working, 1910. 
by endangering railway passengers, 872. 
by exjKJsing infant. 007 (e). 
by furious driving. 800. 
by setting spring guns, &c„ 859. 
by maiming. 852.
by infection with disease, 089, 854 (d).
on woman, or on child under 14..890.
by husband on wife, separation order in case of, 899.
inflicting grievous l»odily harm, 853 et seg.
unlawful wounding, 859.
indecent, on females, 955.

males, 975.
with intent to prevent or compel dealing in market, 1910. 

indictment for one assault on several persons, 889. 
conviction of minor assault on indictment charging aggravated, 890.

ASSEMBLY
to smuggle, 375.
unlawful, 424-420. See Unlawful Assembly.
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Index. 15
ASSIGNMENT.

forgery of, 1741, 1743.

ASSISTING POLICE,
duties of private persons as to, 432, 436, 720, 727.

in case of riot, 413 et aeq.
protection of persons concerned in, 721, 720, 893-895.

ASSIZE, COURT OF, 
jurisdiction of, 1932.

ASSIZES, defined, 3.

ASYLUM,
county, describing ownership of, 1949. 
lunatics in, offences against, 925 et aeq.

ATHEIST
a competent witness, 2209. 
affirmation by, 2270.

Anti see Blasphemy.

ATTACHMENT
for contempt of Court, 539. 
of witness for prevarication, 478.

for failure to attend on sub|>ocna, 2250. 
for refusal to produce documents, 2257.

ATTAINDER,
on conviction, abolished, 250.

ATTEMPT TO COMMIT CRIME.
indictable at common law as misdemeanor, 140-145. 
definition of. 140. 
to bribe, 145, 027.
to choke, &c., with intent to commit indictable offence, 803. 
to commit murder, 839.

offences against Post Office laws, 1430. 
rafie, 941, 942. 
robliery, 1127 el aeq. 

to cause bodily harm, 853 el aeq. 
to destroy buildings or ships by explosives, 805 et aeq. 
to pervert justice. 145, 530.
to procure commission of crime. See Incitement. 
to provoke another to send a challenge, 439. 
to set tire to buildings or goods, 1783.

crops, stacks. &c.. 144, 1799. 
coal mines, &c. 1805.

1794.
to obtain pro|>erty by false pretences, 143. 
to utter counterfeit coin, 142, 145. 
to kill animals, 1828. 
to steal from jrerson. 142.

by clerk or servant, 144. 
to destroy fish, 1810.
power to convict of, on indictment for full offence, 1900, 1908. 

And see Conspiracy ; Indictment.
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Indejc.16
ATTESTING WITNESS,

present rule os to proving documents by calling, 2147.

ATI'ORXKY
fraudulently dealing with mortgage deed. 1408.
power of, fraudulent conversion of property entrusted to him under, 1400. 

acknowledging in name of another, 1707.
And Her Factor ; Solicitor.

ATrORXKY AT LAW See Solicitor.

ATTORN E Y-G EN ER AL
nolle pronequi by, 1923.
rights under Vexatious Indictments Acts, 1927. 1929. 
sanction of. to prosveut ions when necessary, 1923, 1924. 
superintendence by, of direction of prosecutions, 1924.
proceedings by, in nuisance cases, 1834. 
right of reply by, 2001.

AUCTION,
mock, conspiracy to hold. 196. 
mock, larceny by means of, 1224.

AUTHORITY.
belief in lawful, when an excuse, 1027. 
to sign name of another, 1002. 
to deliver goods. 1207. 
to pay money, 1208.
proof of. in coinage eases, 350, 353. 354, 304, 305.

in certain forgery cases, 1099. 1710, 1710.

A UTOM AT1C MACHIX K.
stealing from, 1224.

AUTREFOIS ACQUIT
plea of, how pleaded, 1993. 
when available, 1983 el seq.
of misdemeanor, when a bar to retrial for felony. 1905. 1985. 
of assault no bar to indictment for homicide, 1985. 
of murder no bar to indictment for arson, 1980. 
on indictment for bankruptcy offences, 1403.

AUTREFOIS ATTAINT,
attainder for crime aliolished. 250.

AUTREFOIS CONVICT, 
plea of. how pleaded, 1993.

when available, 1981, 1982.

B.

BAIL.
release on, by way of probation, 227 et seq.

pending criminal appeal, 2027, 2028.
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Index. 17
BAI L—continued.

release on, under recognisance for good behaviour, 218,219.
to keep peace, 218, 219. 
to come up for judgment, 227.

personating. 1707.
acknowledging name of another, 1707. 
misconduct by justice in not granting, 603 (6). 
of married woman, 219 (z).

BAILEE,
larceny from, 1282, 1280.

by owner of goods, 1282. 
larceny by, 1245. 
infant may become, 1248. 
married woman may lie, 98, 1248. 
s|>ecial property of, in property bailed, 1280.

BAILIFF
execution of civil process by, 730, 738, 747. 
resisting, in execution of civil process, 550, 895. 
of county court, assaults on, 895 (d). 
of sheriff, misconduct by, 007. 

assaults on, 550. 
rescue of goods from, 552, 553.
Iiermitting cscafie of his prisoner, 550. 

of landlord, taking distress from, 551.

BAILMENT,
by drunken man, 1249.

See Bailee.

BAKER.
liability of, for unwholesome bread, 1847.

BALLOT ACT, 1872..042.

BANISHMENT,
common law as to, 208. 
alfolished as a punishment, 208. 
of Jesuits, Ac., 208.

BANK,
property of, how described in indictment, 1942-1945. 
cheque stealing, 1272.
I looks of. entries in, how proved, 2152.
I looks of, entry in, a receipt, 1757. 
notes of, forging, 1099.

stealing, 1209, 1274. 
embezzling, 1421.

BANK BILL OF EXCHANGE, 
forging, 1099.

BANKNOTE,
how described in indictment. 1952. 
a valuable security within larceny Acts, 1208, 1270. 
embezzlement of, 1421.
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Index.18
BA N K N 01’ E—con tinned. 

larceny of, 1209, 1274. 
forgery of. 1099. 
of foreign bank, 1703. 
of Scotch bank, 1701 (;').

BANK OF ENGLAND AND BANK OF IRELAND, 
embezzling by officers and servants of, 1421. 
forging securities of, 1099.

BANK POST BILL, 1701.

BANKER,
fraudulent conversion by, of property, Ac., entrusted to him, 1407, 1409 («).

BANKERS’ BOOKS EVIDENCE ACT, 2152.

BANKRUPTCY,
examinations in, 2192, 2193.

bankruptcy laws,
married woman, how far liable to, 1401.
infant not within, 1401.
offences by bankrupts under Debtors Act, 1809_

conniving at proof of false debt, 1452.
making material omission in statement of affairs, 1452.
not delivering books to trustee, 1451, 1401.

property to trustee, 1451. 
not discovering property. 1451. 
obtaining consent of creditors by fraud, 1454. 

after or within four months before petition— 
absconding abroad with property, 1454. 
concealing property, 1452, 1403. 
destroying books. 1453. 
falsifying books, 1453. 
fraudulently removing property, 1452. 

altering books, 1453. 
parting with books, 1453. 

giving fictitious accounts of losses, 1453. 
making false entries in books, 1453. 

after jiresentation of petition—
preventing production of Ijooks, 1452. 

within four months before petition, d-c.—
Iieing a trader,

obtaining property on credit under false pretence of business, 1453 
pledging property not paid for, 1454. 

obtaining property on credit by fraud, 1453.
By undischarged bankrupt— 

obtaining credit to extent of £20.. 1400.
By creditors— 

making false claim, 1455.
By debtors irrespective of bankruptcy— 

concealing property within two month* of unaatMitl judgment, 14/iO, 
obtaining credit by false pretences or other fraud, 1455. 
transferring property with intent to defraud creditors. 1455. 

offences as to companies in liquidation, 1450. See Company.
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Index. 19
BANKRUPTCY LAWS- continued.

provision as to offences under other laws, 1486. 
report by trustee as to offences by bankrupt, 1455. 
power of Court to order prosecution, 1456.

commit the bankrupt for trial, 1456. 
duties of Director of Public Prosecutions. 1457. 
application of Vexatious Indictments Act, 1450. 1927. 
jurisdiction of Quarter Sessions, 1456. 
costs of prosecution, 1456, 2039 el seq. 
discharge no bar to prosecution, 1457. 
form of indictment, 1456, 1462. 1463. 
intent to defraud, alleging, 1455.

power of jury to negative, 1451 et seq. 
evidence—

notices in 1 Ixmdon Gazette,’ 1457. 
minutes of creditors’ meetings, 1451. 
petitions, &c., 1457.
depositions of deceased witnesses, 1457, 1458. 
arrest of debtor. 1459. 
examination of debtor, 1450.
bankrupt’s evidence on compulsory examination admissible against 

him, 1458.
except under factor sections of Larceny Acts, 1896, 1901. .1414.
on charge of destroying will, 1264

BANKRUPTCY OFFENCES, 1451 rt seq. 
within Vexatious Indictments Act, 1927. 
plea of autrefois acquit as to, 1463.

See Bankruptcy Laws.

BANKRUPTCY PROCEEDINGS, 
proof of, 1457, 1458.

And see Bankruptcy Laws.

BANNS,
publication of, 990.
on King’s ship, 999 (6).
using false name for publication, 998.

BAPTISMAL REGISTER, 
custody of, 2141.
forgery or falsification of, 1732, 1733. 
proof of, 2141.

BAR.
pleas in, 1980.

BARGE,
malicious damage to, 1793, 1794. 
stealing from, 1355.

BARK,
stacks of, setting fire to, 1799.

BARN,
setting fire to, 1780. 
rioters damaging, 418.

Volume I. ends with p. 1064.



20 Index.
BARON ET FEME. See Mauri bd Woman.

BARRATRY,
common, defined, 580.

indictment, 580. 
punishment, 580. 

marine. See Ship.

BARRISTER. See Counski. ; Privilege.

BASIN. See. Dock.

BASTARD.
bringing into parish, not indictable, 15. 
concealment of birth of, 773. 
conspiracy to charge man as father of, 157. 
description of in indictment, 1940. 
duty of mother to maintain. 070, 071. 
secreting woman pregnant with, 15 (a).

BASTARDY PROCKKDINOS,
cases on perjury in, 404, 405.

BATHING,
indecent, when indictable, 1883.

BATTERY,
definition of, 881.
not every imprisonment includes, 901.

See Assault and Battery.

BAWDY HOUSE, 1892 el seq., 1002. And see Brothel. 

BEAST. Sec Animals ; Cattle.

BEATING. See Assault and Battery.

BEGGAR,
false pretences by, 1502.
maiming himself in order to obtain alms. 1500.
punishment of under Vagrancy Acts, 1502.

BEGGING LETTER.
false pretences by. 1502.

BENCH WARRANT
to compel attendance of witness, 2255 (It).

BENEFIT (M CLERGY, 205 (A).

BENEFIT SOCIETY,
describing property of, 1945.

BETTING,
fraud in, 1589-1591. 
larceny by, 1233, 1234.
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Index. 21
BUTTING HOUSE,

statutes and cases relating to, 1900 cl geq.

BIBLE,
ridiculing, 393.

BICYCLE,
criminal liability for furiously riding, 794 (v), 800.

BIGAMY,
meaning of term, 979.
meaning of marriage in English law, 979.
offence formerly of ecclesiastical concern only, 979.
former statutes punishing. 979.
present statutes, definition, 979, 980.
indictment, 980.
punishment, 980.
accessories to, 980.
venue, 980, 981.
defences (1) first marriage void, 981.

(2) first marriage lawfully dissolved or annulled, 980, 1010, 1011, 1012.
(3) second marriage outside England and Ireland by defendant, not

British subject, 979, 980.
(4) absence of first sjiouso for seven years without being heard of,

980. 1007, 1008.
(5) bom fide belief in death of first spouse, 1008.
(6) bona fide belief in invalidity of first marriage, 997 (/>). 

first marriage, how proved, 981-980, 993, 997, 998, 1000.
acknowledgment of by accused, 982. 
must Im> one in fact, 981.
insufficiency of habit and repute to establish, 981. 

identity of parties, proving, 992.
use of photographs to prove, 993. 

eapacity to marry, 994, 990.
first wife not competent witness for prosecution, 984. 
second marriage, how proved, 1009. 
second wife a competent witness for defence, 985, 
impediments to marriage, 

nonage, 995. 
impotence, 995. 
insanity, 995.
relationship within prohibited degrees of consanguinity or affinity, 995, 

990, 1002. 1008.
prior valid subsisting marriage, 995. 
in case of member of royal family, 1015. 

celebration of marriage in England, 980 et seq.
in Anglican church, 980, 987, 993.
in Nonconformist place of worship, 980, 987.
in Roman Catholic church, 983.
between Jews, 987, 998, 999, 1012.
between Quakers, 987, 998, 999.
before superintendent registrar, 980, 987.
in presence of registrar or at place of worship, 980.
marriage notice, 989.
banns, 988. 990, 991.

publication of on King's ships, 999 (b).

VOL. III.
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Index.22
BIGAM Y—continued.

celebration of marriage in England—continued.
marriage licence, Anglican, 987, 989. 990, 992.

civil, 988. 
registrar's certificate, 988. 
in presence of two witnesses, 993. 

registration of marriage, 992.
offences with reference to, 1018, 1019, 

celebration of marriage in Ireland, 1002-1006. 
celebration of marriage under English forms abroad, 999, 1000.

at sea. 985. 1000.
in lines of British army, 099.

in colonies, 1001. 
in India, 1000. 
in Scotland, 1001, 1002. 
under foreign laws, 1001.

evidence necessary to prove, 1001 
Marriage Validation Acts, 985 (r), 1000 (•). 
validity, presumption in favour of, 980, 987.

statutes making irregularity immaterial, 993. 994. 
of marriage of minors not affected by lack of prescribed consents, 994. 
of marriage deliberately celebrated in false names, 988-991. 
of marriage by unauthorised person, 988.

in unauthorised place, 987. 
without due publication of banns, 990, 991. 

not affected by non-registration. 992. 
invalidity of marriage of clergyman celebrated by himself. 988. 
offences with reference to licences, banns, celebration, &c„ 1012 el seep 

See Marriage.

BILL OF EXCHANGE,
definition, 1031 (n).
forging, 1742. See Endorsement ; Foroery.

by procuration, 1743. 1744. 
an order for payment of money, 1740. 
stealing. 1207. 1208, 1270. 1272. 
causing to be executed by force, 1128.

by fraud, 151 
by threats. 11 O.

BILL OF INDICTMENT, 1927.

BILL OF LADING, 
forging, 1743. 
stealing, 1207

BILL OF MENACE, 1156.

BINDING OVER, 
to prosecute, 1927. 
to keep peace, &c„ 218. 
to attend trial, 2216. 
defendant, 2215. 
witnesses, 2255. 
to come up for judgment, 227. 
by way of probation, 227 et ae/p 

See Recognizance.
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Index. 23
BIRD,

game, offences, an to, 1331. 
maliciously killing, Ac., 182.').
stealing, 1325.
wild, not subject of larceny, 1275, 1277. 
wild, eggs of, when the subject of larceny, 127*1, 1277. 

See Animals.

BIRTH,
concealment of, 773. 
killing child at, <1(13, (1(14.

More, 063.
neglect to prepare for, (17(5.
register of, forging or falsifying, 1732, 1733, 173!».

how proved, 2141.

BISHOP.
certificate of ordination by, forging, 1(137. 
marriage licence by, 981, 988, !)8!». 
defamation in episcopal charge of. 1053.

BIT, 1101. See Burglary.

BLACK CAYVKK, 
stealing. 1258.

BLACK CAME, 1334. See PoAomwa. 

BLACKEN El) FACE, 1101. See Burglary.

BLACK LE AD, 
stealing 1208.

BLASPHEMOUS LIBEL See Blasphemy.

BLASPHEMY,
common law as to, 393. 
definition now accepted of, 395, 398. 
pleadings in, 399. 
punishment, 400.
not triable at quarter sessions, 400.

BOARD OF AGRICULTURE AND FISHERIES, 
proof of order, &c., of, 2124.

BOARD OF TRADE,
proof of order, &c., of, 2124.

BOAT,
stealing from, in port or river. 1355. 
malicious damage to, 1793, 1794.

See Ship.

BODILY FEAR,
causing, when stealing in dwelling-house, 1111. 

And see Robbery ; Threats.

N 9
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/ tides.24
BODILY HARM, 

defined, 890. 
homicidal acta done with intent to cause, 7.r»S. 
net mil, causing,

to apprentice or servant, 910. 
to child under sixteen. 913. 
to lunatic in asylum. 929 
by furious driving, 861. 

grievous, causing or inflicting, 
with intent to maim, &c., 853.

to murder, «fcc.. 840. 
to do grievous bodily harm, 853. 

by explosives, 807. 
by |K)ison, 864. 
with or without weapon, 859. 

setting engines calculated to cause, 859.
And see Assault ; Explosive Substance: ; Mumino.

BODILY INJURY. See Bodily Harm.

BODY DEAD,
not subject of larceny, 1801. 
offences relating to, 1801.

And see Corpse.

BOILING WATER,
throwing. 807.

BONA FIDE CLAIM OP RIGHT, 1130. 1189, 1807. 1831.

BOND,
a valuable security. 1208.
embezzlement by officers of Bank of England, 1421. 
forgery of, 1741.
India, offences as to. See India. 
obtaining execution of, by false pretences, 1515.

by threats, 1100.
stealing. 1207, 1208.

BOOKS
of account, falsification by clerk or servant, 1417.

by officers of company, 1412. 
fraudulent destruction of by clerks, &c., 1417. 

of account, fraudulent destruction of by officers of company, 141 
by debtor, 1453.

concealment of by bankrupt, 1451.
See Bankruptcy Laws. 

blasphemous. 393. 
defamatory. 1021 etseq. 
obscene, 1875. 
seditious, 301.
in public library, malicious damage to. 1823. 
public, how proved, 2121 el seg, 2127, 2141. 
banker’s, proving entries in, 2152. 
of company, how proved. 2127.

BOROUGH,
by-laws of, how proved, 2120.
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Index. 25
BOROUGH—continued.

proceedings of, how proved, 2125. 
buildings of, setting lire to, 1780.

riotously demolishing, 418.
costs of prosecution of offences committed in, 2039 et aeq. 
securities of, embezzling, 1415.

BOROUGH QUARTER SESSIONS, 
jurisdiction of, 1932.
deputy recorder of, perjury before, 402 (/«). 
costs of prosecution at, 2039 et aeq.

HORST A L 1NST1TUTION, 
defined. 238.
detention in, of youthful adult offenders, 237-240. 
transfer to, from prison, 238. 
substitution of, for reformatory, 238.

BOUGHT AND SOLD NOTE, 1207.

BOUNDARIES OF COUNTIES, Ac.,
offences near, where triable, 20.

BOXING MATCH,
when lawful, 785, 780. 
homicide in, 789.

BRASS FIXTURES, 
stealing, 1258.

BRAWLING,
in church or churchyard, 401 et aeq. 
in burial ground, 408.

BREACH OF THE PEACE, 
when indictable, 9.
|lowers of police to prevent, 431, 721 et aeq.

And aee Assault ; Riot.

BREAD,
cheat, on sale of, 1504.
putting unwholesome ingredients in. 1847.

BREAKING BULK, 1245.

BREAKING IN. See Bvrui.aiiy.

BREAKING OUT. See Bvrulary.

BREWING,
nuisance by, 1850.

BRIBERY,
buying and public offices, 019 el aeq.
rom mon law,

definition, 027.
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Index.26
BRIBERY—continued, 

common law—continued. 
of judge. 027. 
of juror, 598. 
of public officer. 027. 
of constable, 027 (li). 
of coroner, 027 (7). 
of customs officer, 027 (/'). 
of corporate officer, 027 (1). 
of overseers, 027 (;'). 
at elections, 638. 
attempts to lirik- cabinet ministers, 027. 
acceptance of bribes, 027. 
extradition for, 028. 

statutes,
bribing member, officer, or servant ol municipal liody, 028,029. 
bribing agents in business, <129, 030. 
bribing at parliamentary elections, 030 et seq. 

definition of. 038. 
paying railway expenses, 038 (k). 
corrupt payment of rates, <540. 
payment for loss of time, 040.

for attending revising court, 040. 
under colour of a bet, 040. 

promising refreshments. 040. 
charitable donations 040. 
payment for (tersonation, 040. 
bribing disqualified voter, 040. 
time at which bribery took place. 040. 
payment of money after election is over, 040. 
suliordinate agents, 041. 

treating. Ml.
indictment, procedure and evidence, 048 <151. 
register of voters made evidence, 049. 
trial. 049.
duties of director of public prosecutions, <551, 1924.
removing into High Court, 050.
limitation of time, 050.
costs. <548. 2042.
certificates of indemnity, 051.
commissioners to enquire into, powers of, <548 (w).
at municipal elections. 037, 052.

BHIDllK,
malicious damage to, 1819.

BRITISH COLONY. See Colony.

BRITISH INDIA. Sett India.

BRITISH POSSESSION,
defined, 51 (r). See. Cominy ; India.

BRITISH SHIP, 
definition of. 45. 
character, how proved, 43, 44.

And see. Admiralty Jurisdiction ; Sim\
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Index. 27
BROKER,

misappropriation by, 1407, 170!) (n).

BROTHEL,
definition of, 18t)2.
detention of female in, 956.
procuring woman to become inmate of, 955.
allowing pornonn between four and sixteen to be in, 952.
keeping, |>enalticH for, 1892 et aei/.

prosecution for, within Vexatious Indictments Act, 1892, 1927. 
special provisions as to prosecution for, 1902. 
search warrant for woman detained in, 957. 
warrant to arrest kcej>er of, 957, 1902.

BUGGERY, 975.

BUILDING,
blowing up with explosives, 866 ft aeq.
breaking and entering, 1065 et aeq. Sen Burglary ; Housebreaking.
destroying, with intent to murder, 840.
malicious damage to, by tenants, 1791.
nuisance by erecting, 1854, 1835. See Nuisance.
riotously demolishing, 418.
setting fire to, 1778 el aeq.
larceny of fixtures from, 1258.

by tenants or lodgers, 1449.
And are House.

BUILDING SOCIETY,
embezzlement by officer of. 1388.
proof of j3ertificates and rules of. 2126, 2127.
property of, how described, 1947.

BUILDING WITHIN THE CURTILAGE, 1119, 1125. See Cvbtilaob. 

BULL,
stealing, &e„ 1321.

See Cattle.

BULL BAITING, 
illegal. 424, 18SH).

BULLION,
frauds relating to, 340.

BUOYS AND BUOY ROVES,
maliciously removing, destroying, or concealing, 1798.

BUREAU,
stealing money found in. 1198-1201.

BURGLARY. HOUSEBREAKING. &t\, 
common law definition, 1065. 
statutory extension, 1101. 
punishment. 1101. 
triable at Quarter Sessions, 1101.
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28 Index,
BURGLARY. HOUSEBREAKING, ko,-continued, 

breaking in
(A.) actual, 1000. 

windows, 1007. 
chimney, 1007.
where no interior fastenings, 1008. 
trap doors, 1008.
wall built round the house for its safeguard, 1008.
inner door of house, 1000.
cupboards, chests, &c., fixed to freehold, 1000.
by guest at inn. 1087.
by lodgers. 7.1070,1088.

(B.) constructive, 1070. 
by threats, 1070. 
bv fraud. 1071. 
by conspiracy. 1071. 
by servants, 1071, 1072.

(C.) breaking out, 1070. 
entering. 1072.

discharging a gun into a house, 1073.
introduction of instrument, in act of breaking house, 1073.
distinction between hand and instrument, 1074.
need not be on same night as breaking, 1091.
breaking and entering by one, act of all engaged, 1070.
entering by means of child, 1075.
dwelling-house, 1075.
what it means, 1075. See House.

not building within the curtilage, 1070. 
part of a house severed from the rest, 1077. 
chambers, Ac., let to a tenant, 1077.
where there is no internal communication between a house and 

room. 1077.
part considered as a distinct dwelling-house, 1077. 
outhouse, 1079. 

inhabitancy, 1079.
where owner has not begun to inhabit, 1079.
person put in the house to sleep at nights till owner gets a tenant, 1079. 
using house for business, but not sleeping there, 1080. 
teni|>orary absence, 1080. 
there must be an animus revertendi, 1080. 
house used as warehouse, 1082. 
house inhabited by servant and his family, 1082. 
inhabitancy merely casual. 1082. 
case of executor putting servants into the house. 1082. 

ownership, 1083.
where occupation is by persons part of the owner’s family, 1083.

by his servants, 1084. 
wife living apart from her husband, 1083. 
wife of a convicted felon, 1083. 
houses of partners, 1084. 1090.
of apartments in palaces, noblemen’s houses, or houses of public 

companies, 1084.
gardener living in a cottage, 1080. 
jx-rsons put in to take care of a house, 1080. 
workhouse, 1085. 
club, 1085.
apartments occupied by guest, Ac., in house or inn, 1009, 1087. 
house in occupation of tenant at will, 1088.
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I udex. 29
BURGLARY, HOUSEBREAKING, Sc.—continued, 

owner ah ip—contin ued. 
lodgings. 1088.

where owner does not inhabit any part, 1089. 
where there is actual severance, and no internal communication. 

1000.
several occupations of distinct parts of same house by two partners, 

1090.
owner of bouse breaking o|M-n apartment of lodger, 1091.

Ihe Unir, viz. the night, 1001, 1090.
breaking and entering need not both lie in same night, 1091. 
party present at breaking but not at entering, 1092. 

intent to commit felt my, 1092.
an intent to commit trespass not sufficient, 1092. 
to take away own money, 1093. 
to take away uncustomed ten, 1093. 
to steal deeds, 1093. 
to take away dog. 1093.
felony intended may lie by common law or statute, 1094. 

indictment, trial, «f-c., 1090. 
venue, 1097.
felony intended must Is* stated correctly. 1094. 
different intents may l>e laid in same indictment, 1090. 1098. 
allegation that offence was committed in the night, 1090. 
allegation as to mansion or dwelling-house, 1097. 

as to a church. 1097. 
of the parish, 1097.
where trial in an adjoining county. 1097.

1 feloniously and burglariously ' ' break and enter ’ necessary, 1098. 
laying the intent, 1098. 
joining burglary and larceny. 1099. 1953. 

when several are indicted for burglary and larceny, the offence of some may 
Ik* burglary, of the others only larceny, 1100. 

entering house by night with intent to commit a felony. 1101. 
being armed, <fr., at night with intent In commit burglary, 1101. 
sus|H*ct«-d person may be apprehended by constable. 1101.
I(ossession of housebreaking instruments, 11oI. I IU2. 1103. 
killing \ when not punishable, SI I.
wounding burglar, how far criminal. 8f>3.
breaking into place of divine worship and committing felony there, 1105.

with intent to commit felony there, 112f>. 
church tower and vestry part of church. 110"». 
description of ownership of property taken. 1100.
breaking into dv houses, school-houses, shops, warehouses and counting 

houses and committing felony there. 11011, 1123.
building within curtilage and committing felony there, 1119. 
any such houses, &c., with intent to commit felony there, 1125. 

breaking out of such places after committing felony there, 1109, 1123. 
what is a shop, 1123.

warehouse, 1123. 
counting house, 1123.

sti in a dv house, any jtcrson therein being put in fear, 1111.
acts necessary to constitute offence, 1111, 1112. 

stealing in dv house to value of L‘5 or more 1115. 
indictment. 1115.
value of property taken, 1110, 1117.
conviction of this offence on charge of burglary, 1118.
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Index.30
BURIAL

of executed murderer, 659. 
right to, 1805.
obligations as to, 1864, 1866. 
burning, instead of, 1867.

to avoid impiest, 1873. 
obstructing burial service, 407. 408. 
of dissected bodies 1868 el aeq. 
of IkxUcs cast ashore, 1871. 
omitting and refusing to bury, 1865. 
offences relating to, 1861 cl aeq.
I ire venting. 1872. 
register of, proving. 2141.

forging or falsifying. 1734.

BURIAL GROUND, 
breaking in. 407. 408. 
stealing fixtures from. 1258. 
closed, burying in, 1863. 
injuring monuments in, 1823.

BURNING
corpse, 1867.
house, Ac., 1775. See Arson ; Malicious Dam auk

BUTTY COLLI KR,
emliezzlement by, 1382.

BUYING AND SELLING, 
pretended titles. 507. 
public offices, 610.

BYLAWS.
proof of, 2126. 2127.

C
CABLE.

submarine injuring. 1822. 
chain, false certificate as to, 1506.

CADETSHIPS.
Indian, trafficking in, 625.

CALK, 1321. See Cattle.

CANAL,
breaking bank, &c., of, 1815. 
o|K*ning floodgates of. 1815. 
removing piles securing banks of, 1815. 
setting fire to buildings of, 1780. 
stealing from vessels in, 1355.

CANNEL COAL,
stealing, &e„ in mine, 1258.
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Index. 31
CAPACITY,

for committing crime 
of alien. 103. 
of child under 7, 58.

between 7 and 14. GO. 00. 
between 14 and 21. 00, 01. 

cor|K>ration. 102. 
drunken person, 87-90. 
idiot, 02.
Iunatie, 02, 87. 
married woman, 91.

See Criminal Responsibility.

CAPITAL PUNISHMENT, 
offences visited by, 205. 
children and young persons not liable to 205 
execution of for murder, 207, 058, 059.

CAPTION,
of dejiositions, 2229, 2248.

CARDS,
cheating at, 1589.

«See False Pretences.

CARELESSNESS. See Neolicence.

CARETAKER.
breaking and entering house occupied by, 1079. 1080.

CARICATURE.
defamation by. 1021.

And see Libel.

CARNAL KNOWLEDGE, 933, 976. See Rape.

CARRIAGE.
hackney, forging licence for. 1737.
venue for offences committed in. 20, 21.
furious driving ot, criminal liability for. 794. 800

CARRIER.
false pretence by, obtaining payment tor carriage, 1520. 
misappropriation by, 1245. 
larceny by, 1247.

from, 1280.

CARRYING AWAY, 1178. See Larceny.

CARTER.
theft of coal, 1300, 1301.

master’s cart, 1300.

CASK RESERVED, 2007. See Criminal Appeal.
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Index.32
CASHIER,

embezzlement by, 1386,

CAT,
maliciously wounding. &e., 1825 (A).

CATHEDRAL,
disturbing worship, 404, 407.

ordination service. 407 (•).

subject of larceny at common law, 1275. 
defined. 1276, 1826. 
destroying or burying hides of. 1324. 
killing with intent to steal, 1321. 
stealing. 1321.

by drover, 1363, 1364, 1365. 
wool or other produce of. 1275. 

maliciously killing, maiming, &c., 1825.
blinding mare by acid, 1827. 
setting a dog on. 1827. 
burning cowshed with cow in, 1826. 

malice against ow ner unnecessary, 1826. 
cruelty to, 1028.
offences by knackers as to, 1324. 
impounded, obligation to fetal. 552 (e).

CAUSING BODILY HARM, 
actual. 860. 010. 013. 020. 
grievous, 840, 853. 864. 867.

>See Boon.y Harm.

CAUTION,
by |iolicc constable. 2168. 2186. 
by magistrate, 2182, 2183.

See Confession.

CELLAR.
breaking and entering, 1066, 1068, 1077.

CENTRAL CRIMINAL COURT, 
admiralty jurisdiction, 38. 30. 
part of High Court, 540, 1032. 
removal to of indictments. 2040. 
proof of perjury committed at, 516.

CERTIFICATE.
of indemnity to witness on election petition, 651. 
of previous conviction. 1058, 2132. 
of dismissal of assault, 807. 
forgery of, 1720 et seq.

of Court for Crown Cases Reserved, 2000. 
of Paymaster-General, 1720. 
of Commissioner of Inland Revenue, 1723. 
of service in navy. 1720.
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Indes.

CKRTIOHA lil.
removal of indictment l»y, 2000.

indictment for perjury by, 507. 
eont8 of proceedings after writ allowed, 2048 el seq,

CHAIN CAULKS, frauds an to. 1500.

CHAIRMAN OF QUARTER SUSSIONS.
calling to prove evidence taken before him, 520

CHALLENGE OK JURORS. ».

CHALLENGE TO FKIHT, 
indictable, 400. 
venue, 440.
provocation no excuse, 430 
punishment, 440.
endeavouring to provoke another to send, 430.

CHAM BEHLAIN,

of court or dwelling-house, 1075.

CHAMPERTY,
definition, 594 507 
statutes as 
punishment.

CHANCE MEDLEY.
killing in. 710

chancery.
forgery of documents relating to suits in, 1085.

CHANGE OK \'KM'K. See Venue.

CHANGES,
ringing the, stealing by, 1220

with counterfeit coins, 357.

CHANNEL ISLANDS,
i>ost office laws extend to, 1431.

CHAPEL,
breaking into with intent to commit felony, 1125. 
destruction of by rioters. 418. 
disturbing worship in, 405. 
marriages in, 088. 
sacrilege in, 1105. 
setting tire to, 1770. 
stealing goods of, 110(5

And see Church.
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I ndex.34
CHARACTER,

falsely assuming, of another, 1727. See Pkksonation. 
false, giving, of seaman, 17210. 1737. 

soldier. 1737.
forging, 11, (122.
injury to, threats of. 1166. See Threats.

robbery by threats of, 1141. 
evidence of,

of defendant, 2116.
good, giving evidence of, 2117, 2271.

presumption of innocence from, rebutting, 2118. 
bail, when material. 2108 et set], 2116. 

cross-examination as to, 2271. 
when a ground for arrest, 221. 

of prosecutor,
when material, 2120. 
cross-examination as to, 2120, 2308. 

of prosecutrix in rape, &c., 945, 2120. 
of witness, im|>cnching by cross-examination, 2308.

by party calling him, 2306. 
by the other side, 2321. 

incriminating questions. 2321, 2348.
witnesses to,

calling. 2117.
mode of examining. 2117. 
cross-examination of, 2117. 
binding over, 2216 
costs of. 2040.
calling does not give prosecution right to reply, 199». 

proving previous convictions to rebut evidence of 
defendant. 2119. 
witness, 2321.

CHARCOAL,
firing stacks of, 1799.

CHARGE ON PROPERTY,
making, in fraud of creditors, 1455. 
concealment of by vendor or mortgagor, 1596.

CHASE, 1323. See Dkkb.

CHASTISEMENT,
of apprentices, 767, 885. 
of children, 767, 885. 
of pupils, 767, 769, 885. 
of seamen, 885. i t 
of servants, 885.
ot prisoners for prison offences, 215. See Whippino.

under sentence of court, 885. 
excessive, assault by, 884.
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Index. 35
CHASTISKMKNT—rnnlinurf.

manslaughter by, (170, 767-709. 
murder by, 670, 767-769.

CHATTELS,
the subject of larceny at common law, 1256, 1275.
what animals are, 1275, 1279.
dog is not, 1575.
railway tickets may be, 1515.
distinct from choses in action, 1263, 1267.

documents of title to realty, 1263. 
conversion of things attached to realty by severance, 1257. 

And see Larceny.

CHEATS,
attempts to defraud when not indictable, 1202. 
as to bullion, 1225. 
conspiracy to defraud by, 1505. 
at play, 1930.
cheats and frauds punishable at common law, 1501 el seq. 

cheats against public justice, 160, 1501. 
frauds affecting the Crown and public, 1502, 1503. 
false personation, 1763. 
fabricating evidence, 1502 
selling unwholesome provisions, 1503.

supplying prisoners of war with, 1503. 
baker selling bread containing alum. 1504. 1847. 

obtaining passport by fraud. 1503. 
mala praxis by a physician. 1505.
rendering false» accounts and other frauds by persons in official situations, 

1506.
false news, 1506.
apprentice enlisting and taking bounty. 1506. 
falsely pretending a ]x>wer to discharge soldiers, 1506. 
fraud by maiming in order to l>eg, 1506. 
false weights, measures, and marks, 1506, 1507. 
forging painter’s name to picture, 1507.
cheats and frauds in private transactions not indictable. 1508.

unless they amount to a conspiracy or forgery, 1608, 1509. 
cases of cheats amounting to a conspiracy, 1509. 
cheat by means of a forged instrument, 1509. 
cases of forgeries prosecuted as cheats at common law, 1510. 
cheats by a bare lie not indictable, 1611.

though an apparent token 1m; used, 1511.
as cheque on banker without effects or authority, 1511. 

instances of unfair dealings not indictable, 1512. 
a cheat or fraud, punishable at common law, must lx» one against which 

common prudence would not have guarded, 1513. 
indictment, 1513. 
punishment, 1514.

cheats and frauds by means of false pretences. 1514. See False Pretences. 
cheats and frauds under other statutes, 1587 el seq. 

fraudulent conveyances, 1587. 
fraud by bankrupts or debtors, 1451. 
fortune telling. 1589. 
as to government annuities, 1724.
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Index.36
CH K ATS—continued.

cheats and frauds under other statutes—continued. 
as to merchandise marks. 1501 et seq.

merchant shipping, 1730. 
by money lenders. 1591 
ns to |«Misions, 1720.
by jiersonution, 1703. See Personation. 

on sale, transfer or registration of land, &c„ 1590, 1597. 
And see Forgery ; Fraud.

CHKKSK.
sale by false tasters, 1543.

CHKLNKA HOSPITAL,
frauds relating to. 1727. 1728.

CHK.MISTS.
offences as to registry of. 1735, 1730.

CHKQUK,
defined, 1742 (j).
drawing on banker without effects, 1511.
worthless, obtaining property by. 1538.
forging. 1742.
forging crossing on. 1744.
postdated, 1629 (e).
stealing, 1272.

proceeds of, 1272. 1409. 
causing to lie executed by force or fear, 1128. 
obtaining by false pretences, 1531, 1533.

CHILD,
concealment of birth of. 773.
under two, exposing, abandoning. &e., 911.
under three, overlaying by drunken |H*rson, 915.
under seven, not criminally rc«|K>n«ible, 58.
under thirteen, consent of to indecent assault no defence, 955.

female, carnal knowledge of, 948. 
under fourteen, stealing. 904.

limited criminal responsibility of. 60. 
male incapable of raj» as a principal, 60. 

liable for indeeent assault, 60.
summary proceedings for assault on, 896 

punishment for offences by, 230 et seq. 
liability of parents for offences by, 232. 
not liable to sentence of death. 205.

|K*nal servitude, 231. 
imprisonment, 231. 

sending to industrial school, 232. 
sending to reformatory, 232. 
detention of for serious crime, 231. 
whipping of, 215. 
dangerous jxtforma nces by, 910.
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Index. 37
CHI LI)—continued.

under sixteen, ill-treatment of by iiersons over sixteen,913 et aeq. 
female, unlawful earnal knowledge, 951. 

abduction of, 959.
male, dangerous performances by, 911. 

of tender years, unsworn evidence by, 919, 949, 2208, 2294.
giving intoxicants to, 781. 

chastisement of, when lawful, 884, 921.
excessive, criminally punishable, 707-709, 88-1. 

command of parent or guardian no excuse for crime by, 91. 
neglect of, homicide by, 007-070. 
ownership of clothes of, 1290. 
robbing parents by threats against, 1138. 
punishment of by parents, &c., 707, 921. See Chastisement. 
duties of parents, &c., as to providing food, &e., 907 et aeq. 
when competent as witness, 2200-2208.

CHIMNEY,
breaking into house by, 1007.

CHLOROFORM.
administering to commit offences, 803.

' CHOICE OF EVILS,’ 91.

CHOKE.
attempting to, in order to commit offences, 803.

CHOSE IN ACTION, 
fraud on sale of, 1590. 
stealing, when criminal, 1207. 
stolen, restitution of, 1314.

CHRISTIAN NAME,
rule as to stating, in indictment, 1940.

CHRISTIAN RELIGION,
vilifying, &c., 393.

CHURCH,
affray in, 401.
arrest of clergyman in, 407.
brawling in, 401, 402, 407.
breaking windows of, 404.
breaking into, with intent to commit felony, 1125.
burglary in, 1005.
burning, 1779.
duty to attend services of, 401 (n). 
forcible entry into, 440. 
injuring monuments in, 1823. 
keeping order in, 402. 
larceny of goods of, 1100. 
riotously pulling down, 418. 
sacrilege in, 1105.

CHURCH RATE,
disobeying justices’ order to pay, 545.
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Index.38
CHURCHWARDEN,

civil functions of, abolished, 605. 
extortion by, 615. 
official misconduct by, 604. 
whipping boys in church, 402.

CHURCHYARD, 
affrays in, 401. 
arrest of clergyman in, 407. 
brawling in, 401, 402. 
striking in, &c„ 402. 
disturbing burial, 408. 
stealing fixtures in, 1258. 
injuring monuments, &c , in, 1823.

CIRCULAR,
sending to invito infants to bet or borrow, 1903.

CIRCUMSTANTIAL EVIDENCE, 2056. And see Evidence.

CITATION OF STATUTES, 5.

CITY,
building of, sett ing fire to, 1780.

riotously demolishing, 418.

CITY, COUNTY OF,
trial of offences committed in, 25, 26.

CLAIM OF RIGHT,
a defence to larceny, 1189.

robbery, 1130, 1131. 
malicious damage, 1807, 1831.

CLANDESTINE MARRIAGES, 987. See Marriage.

CLERGY, benefit of, abolished, 205 (n).

CLERGYMAN,
taking a farm liable to the penalties of 21 Hen. VIII, but not indictable, 14 
whether indictable for refusing to marry people, 10, 605, 1016. 
comment on conduct of, 1025. 
arrest of, in church or churchyard, 407.

whilst performing service, &c., 407. 
disturbing, while officiating, 407. 
cannot solemnise his own marriage, 998. 
obstructing, while reading burial service, 408. 
confession to, whether privileged, 2331.

CLERK,
larceny by, of master’s property, 1359 el aeq. 
embezzlement by, 1375 et seq. See Embezzlement. 
falsification of accounts by, 1407.

CLIENT. See Solicitor.
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CLIPPING COIN, 352.

Index. 39

CLOTH,
in process of manufacture, stealing, 1447. 
malicious damage to, 1801).

CLOTHES,
stealing children’s, 1290.

CLOVER,
stealing, 1202. 
malicious damage to, 1799.

CLUB,
illegal, 335.
where unlawful games arc played, 19( 0.
betting in, 1901.
burglary at, 1085.
larceny of goods of, 1281, 1284.

COACH,
larceny of goods from, 1289.

by coachman, 1374.

COAL-MINE,
setting tire to, 1805. 
stealing from, 1258.

COCK-FIGHTING,
illegal by statut**, 1889. 
indictable at common law, 1889.

COCKPIT, a public nuisance, 1889.

COCK-THROWING, 780 (o).

CODICIL See Will.

COERCION,
when excuse for crime generally, 90, 91.

taking unlawful oaths, 329. 
of wife by husband, 91-100.

COFFIN,
ownership of, how stated, 1293.

COFFIN-PLATE,
production of, in evidence, 2007.

< OQNOVIT ACTIONMMt
fraudulently acknowledging in name of another, 1707. 

COGNOVIT INDICT AMENTUM, 2155.

O
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Index.40
COIN.

offences relating to, .‘143 et m/. 
dcscript ion of, in indictment, 11)52.
King's money defined, 343. 

current eoin, 344. 
gold and silver coin. 344. 
eop|K*r coin, 344. 

counterfeit, possession of, 345. 
suspected, testing, 345.

seizing, 345. 
defined, 351.

counterfeiting, proof of. 3411. 347.
King's gold and silver coin, 349. 

colouring metal to resemble, 349. 
selling minlnls resembling, 350.

King's copper coin. 350.
King's coin by officer of mint, 351. 
foreign gold or silver coins, 352. 
other foreign coin, 352.

impairing, diminishing, or lightening King's current gold or silver coin. 352. 
unlawful i>o-s8e.*8ion of tilings or clippings of King's current gold or silver coin, 

MS.
defacing King’s current coin, 353. 
tender of defaced coin not legal, 353. 
ini|K>rting counterfeit King’s current gold or silver coin— 

into United Kingdom, 353. 
into Colonies, 354.
into Mauritius or American colonics, 354. 
customs law as to, 354. 

ini|)orting foreign counterfeit coin, 354. 
prohibition on ini|>orting specified foreign con, 354. 
exporting counterfeit King's current coin, 355. 
uttering, tendering, possessing, &c., counterfeit coin, 355. 

common law, 355.
British gold or silver coin, having [>osscssion of other counterfeit coin,

Iff.
three or more pieces with intent, &c., 357. 
by ringing the changes, 357. 
by giving in charity, 302 (#). 
by loser at play, 302.
British cop|>cr coin, 359. 
foreign coin. 359.

after previous conviction, 304.
counterfeit foreign coin, possessing more than five pieces, 304 (/>). 

form of indictment, 359.
for offence after previous conviction, 300.

evidence, 301-303. 
dishonest intent must be proved, 302. 

uttering medals, &c., as coin, 358.
buying, selling, or paying counterfeit coin at lower rate than its denomination 

imports, 304.

COINAGE OFFENCES,
principals and accessories, 348. 
venue, 348.
in Admiralty jurisdiction, 348. 
punishments, 347, 348. 
arrest of offenders, 347.
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Index. 41
COINAG K OFFENCES—ronUnueri. 

search for counterfeit coin, Ac., 345. 
when complete, 346.

COINING} INSTRUMENTS AND TOOLS,
for making British or foreign gold or silver, 365. 
jtossession of, whether indictable at common law, 365. 
making, mending, or jHisseHsing without lawful authority or excuse, 365. 
for British gold or silver coin, 365, 366. 
for British copper coin, 367. 
for any foreign coin, 365, 366, 366. 
meaning ot possession, 345. 
what included in— 

puncheon, 365 (/). 
mould, 365 (Ic). 
galvanic battery, 367. 

lawful authority or excuse, 367. 
dies made by innocent agent, 367. 
search for and seizure of, 345, 346. 
evidence as to die, 367, 368.

resemblance to genuine coin. 368. 
completeness of mould, Ac., 368.
(lossession, 368, 369. 
guilty knowledge, 367.

conveying tools or money out of Royal Mint, 366.

COLLATERAL FACTS,
cross-examination as to, 2312. See also Witness.

COLLECTOR OF RATES, 
embezzlement by, 1388. 
forgery by, 1388.
rescuing goods distrained by, 552.

COLLECTOR OF TAXES, 
assault on, 388, 389, 390. 
eml»ezzlemcnt by, 1424.

COLLEGE OF UNIVERSITY, 
occupancy of rooms in, 1075. 
setting fire to buildings of, 1781.

COLONIAL BANK.
forging securities of, 1701.

COLONIAL COURTS.
jurisdiction of, 49, 280. See Colony.

COLONIAL LAW,
how ascertained, 2138.
Colonial Laws Validity Act, 2139.

COLONIAL STOCK, 
forging. Ac., 1691.

COLONY,
Admiralty jurisdiction in, 49.
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/ ndex.42
COLON Y—coniin ued. 

marriages in, 1001. 
offences relating to coin of, 344. 
trial in, of offences under Merchant Shipping Acts. 280-283.

Pacific Islanders Protection Acts, 283. 
trial in England of offences by governors, &c., 31, 000. 
judges of. amotion of, for misconduct, 003. 
law of. how proved, 2130-2140. 
act of state in, how proved, 2138. 
arrest of fugitives from English justice, 2251, 2252. 
arrest in United Kingdom of fugitives from justice of, 2251, 2252. 
removal of prisoners from, to undergo sentence, 577.

COLT,
stealing, 1321.

See Cattle.

COMBINATION
to take unlawful oaths. 332 el seq. 

And nee Conspiracy.

COMMAND
to commit felony, 91.

COMMANDER-IN-CHIEF,
of colony, &c., offences by, triable in England, 009.

COMMENCEMENT 
of indictment, 1930. 
of prosecution, 1931.

COMMISSION AGENT,
misappropriation by, 1407, 1409, 1410.

COMM ISS ION. MIL1TA K Y,
purchase, sale or exchange of, 024, 020.

COMMISSION, ROYAL,
intimidating witnesses before, 541.

COMMISSIONER FOR OATHS.
false oath before, when perjury, 401. 
forging seal or signature of, 1088.

COMMISSIONERS OF PRISONS, 
local and convict prisons under, 573.

COMMISSIONERS OF SEWERS, 
describing property vested in, 1951.

COMMISSIONERS OF TREASURY. See Treasury.

COMMISSIONERS OF WOODS AND FORESTS, 
forging document* of, 1719.

1 COMMITTED FOR TRIAL,’ 
meaning of the term, 4.
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COMMON DESIGN,

liability for nets done in execution of, 112, 123. 
homicide in execution of, 722, 759. 
how proved, 2097.

And see Accessory ; Conspiracy.

COMMON PRAYER BOOK, 
depraving, 194. 
vilifying, 393, 394.

COMMON PURPOSE, 112. See Accessory ; Conspiracy. 

COMMUTATION OF SENTENCE, 252, 253.

COMPANY,
public, directors and officers of, offences by— 

embezzlement by, 1381. 
misappropriation by, 1412. 
falsification of accounts by, 1412, 1413. 
destruction of books by, 1412 (6), 1413. 
publication of false statements, 1412 (b), 1413. 
false statement as to creditors of, 1458. 

registration of, how proved, 2127. 
forgery of shares, &c., of, 1097. 
breaking into offices of, 1084. 
personation of shareholders in, 1707.

COMPARISON OF HANDWRITING, 2149, 2201.

COMPENSATION,
for activity in arresting offenders, 2051.
to relatives of persons killed in arresting offenders. 2051.
to persons who suffer loss of property by felony, 251. And sec Restitution.
for damage by rioters, 422.
in lieu of punishment, 227, 228.

COMPETENCY OF COURTS,
how stated in indictments for perjury, 459, 482, 484.

And see Jurisdiction.

COMPETENCY OF WITNESSES, 2200. See Witness.

COMPLAINT,
when part of res gestae, 2082 et seq.
by female ravished, Ac., when admissible in evidence, 942-944.

COMPOUNDING OFFENCES— 
theft bote, 579. 
compounding felony, 579, 580.

distinction from misprision of felony, 579. 
advertising reward for return of stolen goods, 580. 
compounding misdemeanor, 580.

iniormation on |>ennl statute without leave of Court, 582. 
agreements to compromise criminal proceedings void, 580, 581.
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COMPULSION,

how fur an excuse for crime, 90.

COMPULSORY DISCLOSURE OF OFFENCES, 
in bankruptcy proceedings, 1414. 2193. 
as to merchandise marks. 2194. 
as to elections, 651. 652, 2194. 
as to explosives, 2194. 
ns to fraud under Land Transfer Acts, 2194. 
as to stealing wills, 1264.

CONCEALMENT 
of birth. 773.

conviction of. on indictment for murder. 773. 
punishment for, 773. 
secret disposition of hoilv of infant, 774 
infant must Ik* dead, 778.

identified. 778.
making provision for birth. 775. 

of documents of title to property, 1265, 1596. 
of felony, 129.

misprision of felony. 129. 
aiding felon to escape from justice, 126. 

of property by bankrupt, 1452. 
of treasure trove. 340.
of wills and testamentary instruments, 1264.

CONCLUSION OF INDICTMENT,
present rule as to, 1937.

COXCU R R E XT S K XT E XC ES. 249.

CONDITIONAL POWER, 252, 253.

CONDUCT,
false pretences by. 1535. 
presumption from, 2061.

CONDUCT MONEY.
when witness entitled to. 2258.

COXFEDERACY. 146,161.332. See Conspiracy.

CONFESSION.
whether sufficient alone to warrant conviction. 2156. 
judicial, 2155.

by pleading guilty. 2155 et sey. 
by statement at preliminary inquiry. 2214 el sey. 

extrajudicial, 2155.
must be fret* and voluntary. 2157. 
made when drunk, 2168.
inadmissible if obtained by certain promises or inducements, 2165 et sey.

promise to lx- favourable. 2167. 
persons whose inducements will exclude confessions, 2158.

advising prisoner to tell the truth, 2166, 
made under mistaken supposition, 2170. 
by letter from prisoner while in gaol. 2171.
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CONFESSION—continued, 

extra j ml trial—continued.
obtained by gift of drink. 2108.

by promise not to reveal, 2109.
by statement that confession will not be used against him,

by promise to let prisoner see his wife, 2109. 
inducement to one prisoner does not exclude confession by another, 2170,

2171.
to implicate another prisoner, 2108.

with a view to being admitted as a witness and receiving a pardon, 2171,
2172.

inducement as to one crime will not exclude confession as to another, 2174.
unless they are parts of the same transaction, 2175. 

made in consequence of persuasion by a clergyman, and not with a view of 
temporal benefit, 2175.

what threats and menaces will exclude a confession, 2178. 
threat to apprehend a boy on a charge of arson, 2178. 
words not amounting to a menace, 2179. 
ambiguous words, 2179. 
under false imprisonment, 2179.

made after one unduly obtained, or after inducements once made, 2180. 
after due caution by magistrate, 2182, 2189. 

improper inducements by police, 2182. 
inducement by person in superior authority, 2184.

by a magistrate held removed by ft subsequent communica­
tion from him, 2184.

threat of taking before a magistrate done away with by taking thither, 2185. 
as to jiersons whose inducements will exclude, 2158. 

persons in authority, 2158.
person accompanying the prosecutor in pursuit, 2158.
master of a ship, 2158.
jierson having prisoner in custody, 2159.
person supiiosed to possess authority. 2159.
inducements used in presence of jierson in authority, 2160.

by husband in presence of constable, 2160. 
by one prisoner to another in presence of constable, 2160. 
by mistress in presence of constable, 2160. 
by wife of the prosecutor, 2101. 
by wife of one of two partners, 2161, 2162. 

of girl of fifteen years old occasioned by many applications amounting to threats, 
2162.

inducements by persons not in authority, 2164, 2165.
by a railway servant, 2165. 

elicited by questions, 2185.
by |K)lice officers, 2186. 
by other persons, 2185.

when prisoner’s examination on oath, evidence, 2187 et aeq. 
when not admissible, 2188, 2189.
prisoner examined on oath by mistake and error corrected, 2189. 
where prisoner examined on oath against another, 2189-2191. 
where prisoner has In-en impro|>erly comjielled to answer a question which 

might criminate him, 2191. 
compulsory examination of bankrupt, 2192, 2195. 
examination under Kx plosives Act, 2194.

Merchandise Marks Act, 2194. 
examination within s. 85 of Larceny Act, 1861 . . 2195.

Corrupt Practices Acts. 2194.
Lind Transfer Acts, 2194.
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CONFESSION—rontimioZ.

when prisoner’s examination on oath, evidence—continued. 
affidavits in civil causes, 2191.
where prisoner examined before a |>oor law ins|>ector, 2191. 
examination before a coroner, 2194, 2195, 
result of cases where prisoner examined on oath, 2190. 

discoveries and acts done in consequence of confession unduly obtained, 2190

where property is found in consequence of, 2197. 
acts done in consequence of, 2197, 2198. 
declarations accompanying such acts, 2198. 

against whom confessions and statements evidence, 2199. 
when statement made before a magistrate, 2199. 
on a summary conviction, 2200. 
dc|K>sition on a charge of felony, 2200.
in the hearing of a prisoner not before the magistrate, 2201, 2202. 
statement made by thief in presence of receiver, 2201. 

to prisoner denied by him, 2202. 
in presence of prosecutrix, 2203.
in the hearing of a person, but not in actual presence, 2203. 
of prisoner in respect to a different offence to that with which 

he is charged, 2202.
as to stolen property before any suspicion against 

him, 2204.
when inadmissible in his favour, 22t)4. 

of agent of defendant, 2204. 
of prosecutor, 2204.

proof of confessions and statements when onus on prosecutor to contradict 
same, 2205.

prosecutor must shew confession voluntary, 2205. 
exact words of accused must be given, 2205. 
rule as to other names mentioned in, 2200. 
whole of, must lie stated, 2205, 2200. 
mode of introducing confessions in evidence, 2200, 2207. 
when person to w hom made should be called, 2209, 2210. 
where after confession received in evidence it turns out that it was im­

properly obtained, 2211 (k). 
to clergymen, priests, &c., not privileged, 2331.

CONFIDENTIAL COMMUNICATION. See Confession ; Privilege.

CONGREGATION,
religious, disturbing, 402-407.

CONIES. See Rabbits.

CONJURATION, 
cheats by, 1589.

CONSANGUINITY,
what marriages void for, in England, 995, 996.

Ireland, 1002.

CONSENT,
of girl under 13 to carnal knowledge, no defence, 948. 
of child under 13 to indecent assault, no defence, 955.
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CONSENT—continued.

of girl under 10 to carnal knowledge, no defence, 901. 
does not make her abettor in the offence, 952. 
to unnatural offence, no defence, 977. 
of female idiot or imbecile to carnal knowledge, 947. 
when a defence to charge of assault, 885-887.

* of rape, 934 et aeq.
distinction between, and submission, 885, 934, 930. 
obtained by fraud, 885, 934, 930, 937. 

by threats, 885. 
by violence, 885. 
by |)crsecution, 934, 935. 

negativing, 2004.
absence of, by owner of property, how proved, 2005. 
to surgical operation, 887.

CONSERVATORY. See Plants.

CONSOLIDATED STOCK.
of Metropolis, forging, &c., 1091, 1093.

CONSPIRACY,
gist of is in agreement, not in mere intention, 140. 
is a combination of two or more, 140, 150,151. 
to cause a public mischief, 140, 151, 152. 

nuisance, 155.
wrongfully to prejudice a third j»erson, 140. 
to do a lawful act for an unlawful end. 140. 
to do a lawful act by unlawful means, 140. 

to subvert, defeat or prevent public justice, 100 et seq. 
by false accusations, &c., 100, 102. 
by contempt of court, 151.
by producing false certificate that highway Is in repair, 104. 

to obtain security from a defendant, 103. 
to charge a man as father of a bastard, 157. 
to defraud of fruits of a verdict, 180. 
to accuse of forgery, 198. 
to accuse of capital crime, 102. 
to fabricate evidence, 104. 
to secrete a witness, 104. 
to bribe jurors, 104. 
to corrupt judges, 104. 
to intimidate, &c., witnesses, 103, 104. 
to interfere with fair trial, 103. 
to bring public justice into contempt, 154. 
to commit felony or misdemeanor, 150. 
to break into houses, &c., 1071. 
to steal, 151. 
to forgo, 151.
to commit treason or felony, 190.
to break prison, 151.
to contravene proclamâtioas, &c., 151.
to steal a child, 150.
to murder, 151, 835.
to poison, 151.
to form unlawful assembly, 151. 
to obtain passj>orts by fraud, 151.
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CONSPIRACY—continued.

to cast away a foreign ship on high seas, 151, 178. 
to create discontent and disaffection among the lieges, 152, 183. 
to obtain change of government by intimidation, 183. 
to create seditions, 152, 332.
to procure miscarriage of a woman who is not pregnant, 161.
to violate a statute, 151.
to contravene by-laws, &c., 161.
to take certain unlawful oaths, 327.
to get confederates sworn on a jury, (104 (k).
to marry paupers in order to charge a parish, 15(1, 157.
to'let land to a pauper to give him a settlement, 157.
to import goods without paying duty, 188, 107.
to depauperate the farmers of excise, 173.
to insult, annoy, or im|>overish another, 173, 174, 105.
to accuse of fornication. 158.
to do acts contra bonoa morea, 157.
to seduce or defile a woman, 158, 150.
to abduct a woman, 1(10.
to procure marriage licence by false oath, 150, 1(10. 
to personate another in a marriage, 150. 
to cheat anil defraud,

to defeat candidate at election, 105 (d). 
to raise prices by fictitious sales, 171. 
to raise or decry prices by false rumours, 1020.

price of funds by false rumours, 170, 185, 1020. 
to defraud shareholders in a bank, 108. 

underwriters, 151, 178. 
tradesmen, 105,188. 
of price of horse, 100. 
by sale of unsound horse, 100. 
by fraudulent wager, 107 
by mock auction, 100 
by knock-out, 108. 
by barter of unw holesome wine, 155. 

to conceal bankrupt's estate, 100. 
to obtain quotation for shares, 100, 170. 
to obtain means and power of transferring stock, 181, 182. 
to defraud of goods, 185, 180, 187.
to defraud by representing a person in opulent circumstances, 108, 105,100. 

of acceptances, 100.
to deal fraudulently with railway tickets. 150, 171, 200. 
to obtain by false pretences, 182, 188. 
to defraud employer, 100.
to make fraudulent acceptance of bill of exchange, 108. 
to defeat creditors in a bankruptcy, 100. 
to fabricate shares in a company, 107. 
to publish false balance sheets of bank, 107. 
to defraud a partner, 100.
to induce a man by false representation to become a partner, 100. 

to commit civil trespass. 174.
actionable wrong, 140, 171.

to deprive a man of secretaryship to illegal company, 174. 
to hiss an actor, 171. 
to sell | lira ted music, 173. 
to interfere w ith trade of another, 173, 174. 
to strike, 170. See Trade Disputes. 

to cause public nuisance, 155.
to injure the public health by sale of unw holesome food or drink, 155.
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CONSPIRACY—conlinittd. 

to prevent burial, 108. 
to dig up corpses for dissection, 158. 
to get money for obtaining public office, 155, 200. 
in trade disputes, 

former law, 170. 
present law, 170 et seq.
Trade Union Act, 1871 .. 170, 177.

1870.. 170.
Conspiracy and Protection of Property Act, 1875 . . 177, 178, 1909

Trade Disputes Act, 1900.. 177. 1912.
And see Trade Disputes.

indictment, 180.
within Vexatious Indictments Act, 180,1927.
does not lie for conspiracy between husband and wife, 152.
must allege combination between two persons, 147.
jjersons accused as conspirators need not be known by name, 147.

not bo lieforc Court, 147.
form of indictment, 180 et seip

stating the conspiracy, 180, 181, 184. 
the overt acts, 181.
the means by which conspiracy was to be effected, 183. 

generality of charges, 181, 183 et seq. 
particulars when ordered, 18(5.

setting out names of persons intended to be cheated, 180 et seq. 
putting prosecution to election as to counts to bo tried, 181. 
imperfect verdict as to one acquittal as to others, 185,180. 
judgment on one prisoner before trial of others, 180. 
jurisdiction of Quarter Sessions, 180, 1927. 
place of trial, 178.
separate trials of persons jointly indicted, 180. 

evidence,
what must be proved, 147. 
proof of the conspiracy, 191 el seq.
acts or words of one, when evidence against others, 191 et seq. 
evidence of what took place at different meetings, 193. 

of hand-bills, 19(5. 
of entries at custom-house, 197. 

examination taken on winding-up )>ctition, 198. 
it may be inferred from the separate acts of the parties, 191. 
persons joining after conspiracy is formed, 193. 
meeting for one purpose, and conspiring for another, 193. 
general evidence of its nature, 194.
either the conspiracy may lx? proved, or the acts of the parties, 194. 
cumulative instances of fraud, where admissible, 195. 
where it is unnecessary to produce a cheque alleged to be forged, 198. 
proof of conspiracy to defraud of acceptances, 199.

of money, 199.
evidence of loss of protits, 200.
evidence by wife or husband of a conspirator, 201, 2270 el seq. 

verdict,
sufficient to convict of so much as charges an indictable offence, 201.
several findings on one charge bad, 202.
general judgment on nil counts wrong if one count bad, 202.
on several counts, where only one conspiracy proved, 202.
acquittal for attempt is acquittal for conspiracy, 200.
acquittal of one defendant before opening case against the others, 201.
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CONSPIRACY—continued, 

verdict—continued.
conviction of one of three tried, bad. 148, 149. 
conviction of one for conspiring with others not tried, good, 148. 

punishment,
common law, 202, 203. 
statute, 202, 203.

CONSTABLE,
common law ua to, 723, 724.
refusal to take office as, 017.
neglect of duty by indictable, 605.
parish, ap|>ointment of, 724.
borough, 724.
county, 724.
urban, 724.
metropolitan, 724.
special, 723.
misconduct in office by, 605.
powers of, as to preserving peace, 431 et seq., 724 et scq.
1 lowers of, ns to suppressing affrays, 436, 437.

riots, 431 et seq. 
arrest of offenders, 724-726. 

assault on, when executing his duty, 893. 
refusing to aid in execution of duty, 727. 
killing when in execution of his duty, 721 et seq., 780. 
embezzlement or larceny by, 1423. 
power to take child to place of safety, 915. 
questions to prisoner by, 2185, 2186. 
permitting escape of prisoner, 556. 
rescue of prisoner from, 567. See also Police.

CONSTRUCTION OF STATUTES, 1-7.

CONSTRUCTIVE 
homicide, 757. 
possession, 1215, 1468, 1469. 
presence, 108. 
receipt, 1395, 1468, 1670.

CONTAGION,
nuisance by, 1843 et seq. 
spreading, 1844. 
causing death by, 689. 
assault by causing, 854 (d).

CONTEMPT OF COURT, 637 et seq. 
defined, 637.
indictment for, 10, 537-539. 
summary punishment for, 539. 
conspiracy to commit, 163.

CONTENTS OF DOCUMENT'S,
best mode of proving, 2065, 2121 el seq. 
secondary evidence of, 2068.

See Evidence.

CONTINUING FALSE PRETENCE, 1539.
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CONTINUOUS

taking, 1303 el aeq.
See Larceny.

CONTRACT.
of service, breach of, when criminal, 1910, 1911. 
procuring, by false pretences, 1515.

CONTRADICTING PRISONER’S STATEMENTS, 2207.

CONTRADICTORY STATEMENTS BY WITNESSES, 2312.

CONTRARY DEPOSITIONS, 
assigning perjury on, 504.

CONTRIBUTORY NEGLIGENCE, 807. See Manslaughter.

CONVERSATION EXPLAINING CONDUCT, 2084.

CONVERSION,
fraudulent, of property. 1407.

See Embezzlement.

CONVEYANCE, 
fraudulent, 1587.

CONVICT,
administering property of, 251 (/).
not incompetent as a witness, 480, 2206.
bringing up, to give evidence, 2258, 2259. See Witness.

CONVICTION.
cross-examining witness as to, 2132. 
disqualification created by, 250. 
forfeiture of ticket of leave on, 220. 
previous, how charged, 1958 et seq. 

arraignment on, 1959. 
cross-examination as to, 1901, 2271. 
how proved, 1959, 2132.

And see Previous Convictions.

COPARTNER,
stealing from, 1280.

COPPER COIN. See Coin.

COPPICE,
setting fire to, 1799.

COPY OF DOCUMENT.
when admissible in evidence, 2008 et aeq., 2121 ct aeq.

And aee Evidence.

COPYRIGHT.
false entries in register of, 1735.

CORN,
hindering exportation, or preventing circulation of 1915. 
crops or stacks of, setting fire to, 1799.
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CORONER,

jurisdiction of. on seashore, 35. 
extortion by, 602, 615. 
neglect or misconduct by, 002. 
duty of, in case of violent death, 1873. 
interring a body to avoid inquest by, 1873. See Corpse. 
inquisition of. 17. 821. 1035. 

form proscribed for. 821.
acquittal on. for murder, bars indictment for concealing birth, 1087. 
ns to treasure trove, 340. 

inquest, statute as to, 2244. 
procedure at, 2244.
duty of. coroner to hold. 821. 1873. 2244. 
statement of prisoner before, 2240. 
depositions taken at, 821, 2244.

in absence of accused, 2245. 
transmitting to court of trial, 2244, 2253. 
how proved, 2245. 
admissibility of, 2245. 
right of prisoner to copies of. 2252. 

deputy, perjury before, 462 (in).

CORPORAL PUNISHMENT, 
by sentence of Court, 215. 
by parents, &<>.. 767, 885.

See Chastisement.

CORPORATION.
criminal liability of, 3. 102.
goods of, how described, 1294.
embezzlement by servants of, 1380.
refusal to servo office in, 617.
duty of mayor, &c., as to elections, 634.

CORPSE,
no property in, 1861. 
not subject of larceny, 1861. 
property in shroud, how laid, 1293. 
offence# with reference to,

burning of, when indictable, 1867. 
disinterring, without lawful authority, 1861, 1862, 1863. 
digging up, for dissection, 1802. 
refusal or neglect to bury, 1864. 1865. 
disposing of, to avoid inquest, 1873. 
selling, for dissection. 1862, 1870. 
detaining, by gaoler for debt, 1872. 
burying, in closed burial ground, 1863, 1864. 
preventing burial, 407, 1872. 
preventing reading of burial service over, 407, 408. 
preventing coroner’s inquest on, 1873. 

cremation of. 1867, 1868. 
burial of, rights as to, 1865.

duties ns to, of executors, &c., 1865.
of public authorities, 1866, 1867. 

when cast ashore by sea, 1871, 1872. 
anatomy of, legislation as to, 1868.
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CORPUS DELICTI,

when not otherwise proved, prisoner’s confession insufficient to establish, 2150. 
rule as to, in larceny, 2063.

homicide, 822, 2000.
CORRECTION. See Chastisement.

CORROBORATION
required in perjury, 508.

in rape, 1)41, 1)43. 2294. 
of unsworn evidence of child, 919, 2208, 2294. 
by statute in certain cases, 2294. 

nature of confirmation required, 508, 941, 2280, 2294.
See also Accomplice.

CORROSIVE FLUID, 
throwing, &c., 807.

CORRUPT PRACTICES AT ELECTIONS, 030.
CORRUPTION, 

commercial, 029. 
electoral, 030. 
municipal, 028. 
official, 019, 027.

CORRUPTION OF BLOOD, 
abolished, 250.

COSTS,
former law, 2039.
legislation of, 1908, 2039 et aeq.
repeal of former enactments dealing with, 2045.
adjustment of new law to unrepealed enactments, 2044.
1. payment out of local funds,

jurisdiction to order,
of prosecution, 2039. 
of defence, 2039.

of |K)or prisoner, 2040, 2048. 
of preliminary inquiry, 2039, 2040. 
of summary trial, 2039, 2040.
on trial of jierson committed as incorrigible rogue, 2044. 
of trial on indictment, 2039. 
where no indictment tried after committal, 2043. 
regulations as to scale of payment, 2039, 2042. 
limitation in case of witnesses to character, 2040. 
liability of county, 2040, 2041.

county borough. 2040, 2041. 
offences in admiralty jurisdiction, 2041. 
taxation, 2040.
payment by county or borough treasurer, 2041, 2042.

2. payment by defendant,
jurisdiction to order, on conviction of any indictable offence, 2042. 
order may be additional to order on local funds, 2043. 

how enforced, 2043.
3. payment by private prosecutor,

jurisdiction to order, on acquittal of defamatory liliel, 2042.
of corrupt practice, 2042. 
under Merchandise Marks Act, 2042. 

in cases within Vexatious Indictments Act, 1859. .2042. 
on dismissal of a charge by examining magistrates, 2042. 

jurisdiction order may bo additional to order on local fund, 2043. 
how enforced, 2043.
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COSTS—rnnl in ued.

4. in rase of highivay and bridge indictments,
payable aa in civil actions, 2044.

5. in rase of removed indictments, 2048.
0. of ap/wals under Criminal Appeal Act,

provisions ns to payment out of local funds, 2020.
as to appeal by special case stated, 2044.

COSTS IN CRIMINAL CASES ACT, 1908..2039.
COTTON (1001)8,

malicious damage to, 1809. 
larceny of, 1447.

COUNSEL,
right of accused to be defended by, 1998. 
privilege as to communication with clerk, 2332. 
prosecuting,

summing up evidence, 199b. 
reply, 1999. 

for defence,
cross-examination by, when defendant reserves right to address jury, 2310. 
rules as to speeches by, 1999, 2000, 2001. 

reply by, when Crown directly concerned, 2001.

COUNSELLING CRIME. See Accessory ; Incitement.

COUNTERFEIT
coin. See Coin ; Coin auk Offences.

larceny by means of, 1217. 
writing. See Forgery. 
great or privy seal, 1083.

COUNTS OF AN INDICTMENT. See Pleading.

COUNTY. See Venue. 
judicial, 3.
of city or town, offences in, 25. 
detached parts of, offences in, 22, 23. 
property of, how laid, 1948.
costs of prosecution and defence, when payable by, 2039 et seg.

COUNTY COUNCIL,
corrupting members or officers of, 028. 
corrupt practices at elections for, 037, 052.

COUNTY COURT,
acting under pretended process of, 1090. 
embezzlement by officer of, 1423. 
forging seal or process of, 1090. 
extortion by officers of, 014. 
resisting or assaulting officer of, 895. 
proof of proceedings in, 219,517. 
judge of, witness to prove |>crjury, 523.

proving an authority to administer oath, 517. 
misconduct by, 003.

deputy judge of, perjury before, 402, 518.

COUPON,
forging, 1097. 
stealing, 1207.
personation of owner of, 1707.
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Index. 55
COURSING DEER, 1327.

COURT,
affray in, 891.
drawing a weapon or striking in superior court, 891.

in inferior court, 893. 
rescuing without striking in, 892. 
proceedings, absolute privilege of proceedings in, 1044.

qualified privilege of fair, contemporaneous reports of, 1047. 
contempt of, 537.

COURT BARON,
proof of documents of, 2129.

COURT FOR CROWN CASES RESERVED, 
merged in Court of Criminal Appeal, 2007.

COURT, INFERIOR, 
assault in, 893. 
proof of proceedings of. 2129. 
forging, &c., process of, 1090.

COURT LE HT,
criminal jurisdiction of, not now exercised, 1834 («). 
proof of proceedings of, 2129.

COURT-MARTIAL, 
jicrjury before, 400. 
proceedings in, privileged, 1040. 
illegal sentence by, 764.

COURT OF ASSIZE, 
defined, 3. 
jurisdiction of, 1932.

COURT OF CHIVALRY, 20 (ir).

COURT OF CONSTABLE AND MARSHAL, 20 («•).

COURT OF CRIMINAL APPEAL, 2009. «See Criminal Appeal.

COURT OF QUARTER SESSIONS, 4. 1932. And we Quarter Sessions.

COURT OF RECORD,
what the term includes, 891, 892, 2130.
affrays in, 991 el aeq.
contempt of, 537.
forging, &c., records of, 1085.

name of officer of, 1085. 
officer uttering false copies of record, 1085. 
perjury before, 400. 
proving proceedings in, 2130. 
stealing, &c., records of, 1260.

‘COURT OF SUMMARY JURISDICTION,’ 4. See Summary Jurisdiction.

COURT ROLLS, 
forging, 1088.

how proved, 2129.

COURT, SUPERIOR. See Court op Record.

00VINOUS CONVEYANCE, 1587.
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COW,

stealing milk from. 1275.
And see Cattle.

CREDIT,
cross-examination to, 2308 et seq. 
obtaining by false pretences or other fraud, 1455. 

property on, by fraud, 1455. 
by undischarged bankrupt, 1400. 

forgery to obtain, 1065.

CREDITORS,
frauds on, 1451. 
false claims by, 1455.

See Bankruptcy Laws.

CREEK. See Port.

CREMATION
of corpse, when lawful, 1867, 1868.

CRIME,
defined, 1, 8-17. And see the Titles relating to Particular Crimes. 
capacity to commit, 58 et seq. See Criminal Responsibility. 
person convicted of, a competent witness, 2266.

CRIMINAL APPEAL,
in highway cases, to be same as in civil cases tried at assizes, 2007, 2011. 
by special ease, on points of law, 2007. 
under Criminal Appeal Act, 1907.. 2009.
Court of Criminal Appeal, constitution of, for England, 2009.

takes over powers of Court for Crown Cases Reserved, 
2009.

right of appeal against conviction on question of law alone 2010.
sentence of preventive detention, 2011. 

procedure as to such appeals, 2014, 2015. 
power to decide ap|>eal by ease stated, 2014. 

appeal by leave of court of trial,
on question of fact or mixed law and fact, 2011. 

appeal by leave of Court of Appeal,
on question of fact or mixed law and fact, 2011. 
against sentence, 2011.

defined, 2037. 
as incorrigible rogue, 2011.

order on parents, &o., under Children Act. 1908. .2011.
|>owcr of single judge of court, as to appeals, 2034, 2035. 
reference of eases to, by Secretary of State, 2037. 
determination of ap|x;als,

setting aside verdict, 2012.
allowing appeal for wrong decision of law, 2012.

for misroception of evidence, 2012. 
for misdirection, 2012 (a). 
for other miscarriage of justice, 2012 (c). 

as to sentence, increasing, 2013.
reducing, 2013. 
quashing, 2013.
matters to bo considered in dealing with, 2013. 
special powers in cases where conviction altered, 2013, 2014, 

power to dismiss where no substantial miscarriage, 2012. 
power to hear fresh evidence, 2022.
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CRI MI N AL APPEAL—continued. 
time for appeal. 2019.

extending. 2019. 
notice of appeal, 2019-2021. 
notes of, and report by, trial judge, 2021. 
exhibits, documents, &c., 2031-2033. 
shorthand notes of trial, 2033-2034.
appellant, when entitled to lx> present on hearing of ap]>eal, 2024-2025. 

to legal aid. 2024.
defence of appeal by Director of Public Prosecutions, 2025.

private prosecutor, 2025, 2020.
restitution orders made in court below, how dealt with, 2015, 2010. 
costs of apjieal, 2020.

ordered in court below, how dealt with. 2010, 2017. 
ap]K>llant in custody, how dealt with pending appeal, 2027.

admitting to bail, 2028-2030. 
sentenced to fine, provisions as to, 2027. 

certiorari, 2000.
motion in arrest of judgment, 2000. 
venire de novo, 2000. 
abolished forme of appeal, 

new trial, 2005. 
writ of error, 2005.

CRIMINAL EVIDENCE ACT, 1898 (61 & 02 Viet. c. 30), 2271. 
right of defendant to give evidence in own behalf, 2271.

for co-defendant, 2270. 
against co-defendant, 2209. 2270. 

defendant’s wife or husband may give evidence for defence, 2271, 2277.
prosecution in certain cases, 

2277.
cross-examination of defendant, limitations on, 2271, 2272. 
rules as to reply, &e., when defendant gives evidence, 1999, 2272.

CRIMINAL, HABITUAL, 
police 8U|M'rvision of, 224. 
preventive detention of, 240 et eeq.

right of appeal against sentence of, 2011.

CRIMINAL INFORMATION, 
nature of, 17, 1923. 
an ex officio, 17, 1923. 
by leave of High Court, 17, 1923. 
against justices for misconduct, 003.

CRIMINAL INTENT, 101, 102. And ere Titles of Particular Crimes.

CRIMINAL JURISDICTION, 19-57, 1932.

CRIMINAL LAW AMENDMENT ACT, 1807 (30 & 31 Viet. c. 35). 
s. 1 as to vexatious indictments, 1928. 
ss. 6, 7 as to liedsidc depositions, 2240.
1880 (43 & 44 Viet. c. 05), 947 et my.
1885 (48 & 49 Viet. c. 09). 947 et eeq., 978. 

s. 13 as to disorderly houses, 1893.

CRIMINAL POSSESSION, 
of counterfeit coin, 345. 
of forged documents, 1078. 
of stolen goods. See Receiving.



58 Index.
CRIMINAL RESPONSIBILITY, 

of aliens, 103. 
of cor[>orat ions, 102. 
of drunken persons, 87. 
of infants, 58-01. 
of lunatics, 02-87. 
of married women. 91 et seq. 
of |M‘rsons under duress or coercion, 90. 
of |M'rsons under mistaken belief as to law or fact, 101, 102. 
acts done under bona fide claim of right, 

in larceny, 1189. 
malicious damage, 1807, 1831. 
robbery, 1130, 1131.

CRITICISM,
fair, of political matters, not seditious, 304, 314. 
fair, on literary or dramatic works, 1050.

CROPS,
setting tire to, 1799.

CROSS-EXAMINATION, 2308. See Witness. 
of witness to character, 2117. 
of witness, 2308. 
to credit, 2038 et aeq. 
putting documents to witness, 2302, 2314.

CROSSING ON CHEQUES, 
forging, 1744.

CROWD,
riotous, dispersing, 431 et seq. 
nuisance by causing, 1888, 1889.

CROWN,
larceny by servants of, 1423. 
embezzlement by servants of, 1423, 1424. 
reply by law officers of, 2001.

CRUELTY TO ANIMALS, 18, 1825, 1828.

CRUELTY TO CHILDREN, 
common lau' as to, 907. 
statutes,

exposing, Sic., child under two, 911. 
ill-treating child under sixteen, 913.

history of legislation as to, 912, 1913.
Children Act. 1908, as to, 1913 et seq. 

assault, 913. 
ill-treatment, 913.
neglect, includes failure to provide adequate food, clothes, 

medical aid, &c., 913.
taking of a child under three into bed by drunken (terson, 915. 
abandonment, 913. 
exposure, 913.

causing unnecessary suffering, 913. 
injury to health, 913.

conviction of cruelty on indictment for manslaughter, 914. 
saving as to right to parental correction, 921.
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Index. 59
CRUELTY TO CHILDREN—continued.

definition of i>ersons liable for cruelty, 921, 922. 
punishment on summary conviction, 914.

on conviction on indictment, 914.
where accused interested in money payable on death of child, 914, 
where accused is a habitual drunkard, 918. 

arrest of offenders, 915. 
detention of child in place of safety, 915. 
evidence,

by wife or husband of the accused, 918, 2278. 
by child of tender years without oath, 919. 
taking and use of dc|>osition of child, 918, 919. 
of age of child, 922. 

procedure.
Vexatious Indictments Act applied, 921. 
prosecution by poor law authorities, 921. 
form of information and summary, 920. 

depriving parent, Ac., of custody on conviction, 915-918. 
orders against parent for maintenance of child, 916, 921.

CUMULATIVE PUNISHMENT, 4, 0, 248.

CURTILAGE, 
defined, 1119.
building within, breaking into, and committing felony, 1119.

with intent to commit felony, 1125. 
breaking out of, after committing felony, 1119. 
limitation of law of burglary as to, 1076.

CUSTOMS,
offences against, 371 et seq.
forgery in respect of, 1723.
property of, how described, 1424.
duties of. evading or resisting collection, 371 et seq.
commissioners, &c., forging documents of, 1723.
officers, larceny by, 1424.

embezzlement by, 1424. 
assault on, common law, 14. 

statute, 374.
And see Revenue Laws.

CUTT1NG, 845. See Wounding.

I).

DAM
of canal, river, reservoir, destroying, 1815. 
of fish|K>nd, Ac., destroying, 1815, 1816.

DAMAGE TO PROPERTY,
when indictable. 17. Anil nee Malicious Damage. 
when merely civil trespass, 16.

DANGEROUS GOODS, 
nuisance by storing, 1855 et aeq.

DANG EROU8 1NSTRUM ENTS, 
responsibility for use of, 772.
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DANGEROUS PERFORMANCE 

by child. WO. 
by young persons, 911.

DATE,
when material in indictment, 1930,1939. 
of written instruments, presumption as to, 2060.

DEAD ANIMAL,
stealing, 1275 et aeq. 
indictment, 1301.

See Animals.

DEAD BODY,
offences relating to. 1861.

See Corpse.

DEADLY WEAPON,
felonious intent manifested by use of, 700.

DEAF MUTE,
when competent as a witness, 2264, 2266. 
when regarded ns of unsound mind, 62. 
arraignment, &c., of, 62, 82, 85-87. 
taking evidence of, 2264, 2266.

DEATH,
judgment of, 205, 206.

recording, 206, 207. 
registration, proving, 2141 et aeq.

offences relating to, 1732, 1733, 1734, 1739.

DEBATING SOCIETIES.
certain, declared illegal, 332, 2141 et aeq.

DEBENTURE,
forging, 1694, 1695. 
stealing, 1268.
India, forging, 1705.

DEBT,
assault with intent to recover, 1131. 
incurring, by fraud, 1455.

DEBTOR, FRAUDULENT, 1451 et aeq. See Bankruptcy Laws.

DEBTORS* ACT, 1800, 
offences under, 1451.

DECEASED PERSON, 
defamation of, 1025. 
goods of, how dcscril>cd, 1293.

DECEASED WITNESS,
use of deposition made by, 2232 el aeq.

DECEIVE,
intent to, defined, 1413.
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DECLARATION, 
dying, 2084.
false statutory, making, 531. 
forgery of, 1688. 
against interest. 2004. 
in course of business, 2095.

DECLARATION OF TITLE ACT, 1862, 
offences under, 1596, 1597.

DECOCTION, 830.

DECOYING CHILDREN, 904.

causing to be executed by force, 1160.
fraud, 1515.

forging, 1741.
forging registration of, 1720. 
fraudulent, making, 1587, 1588.
fraudulent concealment of, by vendor or mortgagor, 1596. 
stealing, &c., 12.

common law, 1262,1263. 
statute, 1265, 1266.

DEED OF ARRANGEMENT, 
how proved, 2127.

DEER,
common law,

living, not subject of larceny, 1277. 
venison, can be stolen, 1277 (:). 

statutory offences as to,
in unenclosed part of forest or chase, unlawful coursing, &c., 1327.

after previous conviction of offence as to doer, 1327, 1328. 
in enclosed ground, unlawful coursing, &c., 1328. 
setting snares for, 1328 (•). 
unlawfully possessing venison. 1328 (•). 
arrest of doer-stealers, Ac., by keepers, 1328. 
seizure by keepers of weapons, snares, &c., 1328. 
assaults on keepers, felony, 1329.

DEFACING COINS, 362.

DEFACING REGISTERS, 1732 et seq.

DEFAMATION, 1041 et seq. See Libel.

DEFECTS IN INDICTMENTS. See Pleading. 
amending, 1972. 
effect of verdict on, 1938.

DEFENCE OF ACCUSED PERSONS, 
costs of, 2039 et seq. 
legal aid in case of poverty, 2048. 
pleas in, 1979 et seq. 
speeches for, 1998 et seq. 
right to employ counsel for, 1998.
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62 Index.
DEFENCE OF PERSON OR PROPERTY, 

assault in. 887. 
homicide in, 815, 815.

DEFENDANT,
right to give evidence for defence, 2271 et seq. 
trial in absence of. 2250 (/). 
pleas by, 1070. See Plkading.

DE FI LI NO W<)M EN. See R ape, Ac.

DELIRIUM TREMENS,
effect on criminal liability, 88.

DELIVERY OF PROPERTY,
fraud of creditors, 1451 et seq.

DEMANDING PROPERTY BY' THREATS. See Rohbkry ; Threats. 

DEMOLISHING BUILDINGS, 418. And see Malicious Damage. 

DEMURRER,
final objections taken by, 1071.
amendment after, 1071.
no ease stated on point taken by. 2007 (:).

DEPOSITIONS,
1. at preliminary inquiry, 2212 el see/. 

taking, for prosecution, 2213, 2225. 
for defence, 2210, 2225. 
in presence of defendant. 2213. 2220, 2220. 

pro|M'r mode of taking down, 2225 et seq. 
cross-examination on behalf of defendant, 2213, 2220.

prosecutor, 22 HI.
reading over to witness, 2214. 
signing by witness, 2214, 2220, 2231.

examining justice, 2214. 
caption, how far necessary. 2220. 
transmission to court of trial, 

by justices, 2241.
by director of public prosecutions, 2241. 

when admissible at trial, 
statute, 2213, 2232. 
if witness dead, 2237.

too ill to travel, 2232 et seq. 
insane, 2230.
kept away by defendant, 2235. 

eases as to illness and pregnancy, 2233, 2234. 
not if witness absent beyond seas, 2230, 2237. 

mode of proving, 2241. 
sending l>cforc grand jury, 2213 (u). 
in lespect of offence on which taken, 2237.

other offences. 2237 el seq. 
cross-examination on, 2312.
putting in evidence against defendant, 2213, 2232 et seq. 

by defendant, 2237, 2314. 
by Crown, 2314.

inspection of, by defendant, 2252. 
right of defendant to copies, 2252. 
provision os to costs of copies, 2040, 2253.
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DEPOSITIONS—continued.

2. before coroners,
mode of taking, 2244.
taken in presence of defendant or his lawyer, 2245.

absence of defendant. 2245. 
returning to court of trial. 2244.

3. bedside, depositions,
how taken, 2240.
when admissible, 2247. 2248.

4. as to offences committed abroad,
general rule against admitting, 2248.
by public officials, 2248, 2240.
within Merchant Shipping Acts, 2240, 2200, 2251.

5. as to fugitive criminals,
taken abroad not admissible, 2252.

DEPUTY RETURNING OFFICER,
offences by, 034.

DESCRIPTION
of matters in indictment. See. Pleading.

DESCRIPTIVE APPELLATION. See Pleading 

DESERTION
of children, 913. See CRUELTY to Children. 
of sailors or soldiers, endeavouring to procure, 322.

DESTROYING BUILDINGS
by rioters, 418. And see Malicious Damage.

DESTROYING UNBORN INFANT, 820.

DETAINER.
forcible, 448. See Forcible Entry.

DETENTION
of woman in brothel, 060.

for immoral purposes, 050, 957. 
search warrant in case of, 957.

DIE,
counterfeiting, for coin. 365 et seq.

gold or silver wares, 1715. 
stumps, 1700, 1710. 
engraving bank notes, &c., 1701. 

making, &c., for forged trade marks, 1501, 1502.
DIPLOMA,

medical offences as to, 1735.

DIRECTOR OF COMPANY,
destruction of I looks of accounts by, 1412 (b), 1413. 
embezzlement by, 1381.
false statement by, as to creditors of company in liquidation, 1458.
falsification of accounts by, 1412, 1413.
misappropriation by, 1412.
publication of false statements by, 1412 (b), 1413.

DIRECTOR OF PUBLIC PROSECUTIONS, 
statutes and rules relating to, 1024, 1020. 
offences to bo prosecuted only by, 1024. 
costs of prosecution by, 1026.
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DIRECTOR OF PUBLIC PROSECUTIONS-rtmfmucd. 

sending depositions to, 1925.
indictment charging defendant aa habitual criminal needs sanction of, 1926, 
duties of, as to criminal appeals, 2026. 
coats of prosecution by, 2039 ct seq.

DISCHARGE OF DEFENDANT, 227.

DISCHARGE OF JURY, 2006.

DISCLOSURE
of official secrets, 317.
of offences within Larceny Act, 1901.. 1414.

Larceny Act, 1861, as. 77-85.. 1414. 
on examination in bankruptcy, 1414, 2193. 
as to merchandise marks, 2194. 
as to elections, 651, 652, 2194. 
as to wills, 1264. 
aa to explosives, 870, 2194. 

of telegrams by officials, 1433.

DISCOVERY OF DOCUMENTS, 2073.

DISCOVERY OF STOLEN GOODS, 
advertising reward for, 1492. 
taking reward for, 1489.

DISEASE,
failure to call in medical aid in case of, 674, 913. 
failure to cure, not indictable, 16. 
homicide of | arson suffering from, 692. 
homicide by mala praxis in treatment of, 681. 
infectious, homicide by communicating, 689.

penalties for spreading, 1843, 1844.

DISOBEYING JUDICIAL ORDERS, 
orders of courts in general, 542.

remedy by indictment, 13, 542.
by attachment or committal for contempt, 542. 

orders of justices of the. peace, 543.
disobedience, when indictable, 643.

by ministerial officer, 543. 
order in bastardy, 543.

to receive a paujier, 543. 
to maintain a child, 543. 
to reinstate member of friendly society, 543. 
to pay church rate, 545.
to restore possession of premises to a tenant, 546. 
to pay costs of an apjieal, 546. 
to pay money, 547. 
must not lie null on face of it, 543. 
must Im- personally served, 544. 

indictment, 544.

DISOBEYING ORDER IN COUNCIL, 
when indictable, 13, 1844

DISOBEYING STATUTE, 
when indictable, 11-15.
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DISORDERLY HOUSE, 

definition of, 1887 et seq.
keeping, within Vexatious Indictments Acts, 1027. 

married woman indictable for, 07,1802. 
penalties for, 1001, 1802, 1803. 
procedure on prosecution for, 1002, 1003. 
punishments for, 212, 1802, 1804.

DISSENTER PROTESTANT,
liberty of belief and worship of, 405-407.

DISSENTING CHAPEL,
demolition of, by rioters, 418. 
disturbance of worship in, 405-407. 
larceny of goods of, 1106. 
marriages in, 1088. 
setting lire to, 1770. 
sacrilege, &c., in, 1105, 1125.

DISSENTING MINISTER,
arresting or assaulting, whilst doing duty, 407.

DISTANCE,
how measured, 4.

DISTRESS,
forcible entry for, 447. 
resisting, 440.
rescuing goods taken under, 651.

DISTURBANCE OF PUBLIC WORSHIP, 401 et seq. 
of Church of England. 401-405, 407.

braw ls in church or churchyard, 401, 402. 
cathedrals, within statutes, 402, 407. 
persons keeping order in church not within statute, 402. 
disturbances during time of divine service, 402, 407. 
the party must maliciously, wilfully, or of purpose molest the minister, 403. 
liersons disturbing congregation may be apprehended, 403. 
rescuing offenders, 404. 
breaking church windows, 404. 
obstructing minister doing duty, 407. 
wilfully obstructing burial service, 407. 

of Protestant dissenters, 405-407, 408.
foreign Lutherans, 405. 

of Roman Catholics, 406, 407, 408. 
of Jews, 406, 407, 408.
of any religious worship in any registered place, 407. 
certiorari of indictment for, 406.

DIVIDEND WARRANT,
false making out, 1602, 1603. 
forging, 1607.
personating owner of, 1767. 
stealing, 1267.

DIVINE WORSHIP, 
disturbing, 401 et seq.

DIVORCE,
when a defence in bigamy, 1010.

DOCK,
setting fire to buildings belonging to, 1780. 
stealing goods from, 1355.
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DOCKYARD, ROYAL, 

setting fire to, 1793. 
disclosing secrets ns to, 321 el set].

DOCUMENT,
description of, in indictment, 1951.
public, how proved, 2121 el set].
private, how proved, 2147 et set].
secondary evidence of, 2098.
notice to produce, 2074.
put to witness in cross-examination, 2314.

DOCUMENT OF TITLE, 
to goods, what, 1207. 
to lands, what, 1200. 
concealing, on a sale or mortgage, 1596. 
stealing, 1263, 1205. 1267.

DOCUMENTARY EVIDENCE ACTS, 
forging certificates under, 1089.

DOG,
not a chattel, 1575. 
statutes as to stealing, 1325.

possessing, w hen stolen, 1325. 
taking money to restore stolen, 12 

maiming or killing, 1825. 
damage to hedge by, 1820. 
noisy, keeping. 1841) (e). 
savage, keeping, 1855. 
setting on another |>erson. 679, 881. 
setting at sheep, &c„ 1827.

DOG8PEAR8,
setting, 859.

DOMESTIC ANIMAL, 
larceny of, 1275, 1321. 
killing, maiming, &c., 1825.

DOMESTIC SERVANT,
embezzlement by, 1379.

DOORS,
breaking, to effect arrest, 745-749.

See Akrkst.

DREDGING
for oysters in fishery of another, 1352. 

DRILLING, UNLAWFUL, 425.
DRIVER,

cmliezzlcment by, 1379, 1380. 
larceny by, 1363 cl set].

DRIVING, FURIOUS, 
assault by, 881. 
causing bodily harm by, 800. 
homicide by, 794.

DROWNING,
attempts to murder by. 841. 
aiding felo de se by, 061. 
mines, 1805.
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DRUG,

Administering, in order to commit crime, 803. 
to procure almrtion, 820.

See Poison.

DRUNKARD, HABITUAL. 244, 018.

DRUNKENNESS,
effect of, on criminal responsibility, 87-00. 
homicide by causing, 781.
habitual, treatment of offenders addicted to, 244, 018. 
overlying child, by person in state of, 915.

DUCKING,
homicide by, 700.

DUCKING STOOL, 1841.

DUEL,
when an affray, 427. 
challenging to tight, 430. 
killing in, murder, 710.

DURESS,
effect of, on criminal responsibility, 00 et sey.

DUTY,
entries, &c., by deceased person in course of, 2005.

See Hearsay.

DWELLING-HOUSE. See House. 
riotously demolishing, 418. 
meaning of, in arson, 1778, 1770, 1783.

burglary, &e., 1075. 1070.
breaking and entering, d'C., by night, with intent, 1005. See. Burglary. 

day, 1100.
stealing in, any person being put in fear, 1111. 

menaces, 1111. 
putting in fear, 1112. 

stealing in, to the value of £5. .1115.
property under protection of house, 1115, 1110. 
by owner, of property of others in, 1110. 
value of property, 1110, 1117. 
separate conviction on joint charge, 1118. 
conviction of, on indictment for burglary, &c., 1118.

DYING DECLARATION,
distinct from bedside deposition, 2085.
admissible only on charge of killing declarant, 2084.
admissibility determined by judge, 2080-2088.
weight of, determined by the jury, 2003.
principle on which admitted, 2080-2002.
deceased must bo conscious of approaching death, 2080.
interval between declaration and death, 2087.
any hojie of recovery excludes, 2087.
not necessary that deceased should express apprehension of danger, 2080.
declaration of one of two |»ersons dying from same act, 2085.
only evidence of fact, and not of opinion, 2002.
of an accomplice, 2085.
in writing, 2090, 2001.
on oath, 2091.
when dejiosition admissible as dying declaration, 2091.
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DYING DKCLARATION—continued.

ns to modo of eliciting statement*, 2092. 
statement must lie complete in itself, 2092. 
in favour of prisoner, 2092.
prisoner may show state of mind of deceased, 2092 
by a child, 2093.

DYNAMITE,
use of, in fishery, forbidden. 1810, 1817.

EAST INDIA, 1705. See India.

EAVESDROPPING, 1841.

ECCLESIASTICAL COURT, 
proof of proceedings in, 2130.

EGGS,
when the subject of larceny, 1270, 1277. 
when not the subject of larceny. 1277. 
of game birds, unlawful possession, 1335.

ELECTION,
to be tried on indictment, 17.
ns to counts in indictment to be tried, 1953.

ELECTION, PARLIAMENTARY OR MUNICIPAL, 
offences in connection with,

preparation of registers, 633. 
neglect to deliver writs, 634. 
by returning officer and his staff, 634. 

corrupt and illegal practices by candidates, &c., 
corrupt practices, 636. 
bribery, 638.

not triable at Quarter Sessions, 641. 
treating, 641. 
undue influence, 642.
|K*rsonation, 642.
illegal practices, 646.
agents voting, 641.
false answers by voters, 643.
offences as to nomination and voting papers, 646.
false declaration as to expenses, 647.
improper withdrawal of election petition, 647.
indictment, &c., 647 et aeq.
limitation of time for prosecution, 650.
costs of prosecution, 2039.

unsuccessful private prosecution, 2042.

ELECTRIC TELEGRAPH. See Telegraph.

ELECTRICITY,
damaging wires, &c., for, 1823. 
stealing, 1280.

EMBANKMENT,
malicious damage to, 1815.
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EMBEZZLEMENT,

1. by clerks or tenants. Matntes in force.
Larceny Act, 1861, ss. 68, 71, 72 . . 1375, 1376.
I'oor Law Amendment Act, 1846, s. 151 . . 177. 
Merehant Shipping Act, 1894, h. 248 . . 1377. 
princi|mls in second degree, Ac., 130. 
principals in second degree, accessories, 130. 

meaning of clerk or serrant, 1378 et seg. 
domestic servant, 1379. 
director of company. 1381. 
clerk of com|uiny, 1381. 
railway clerk, 1384. 
servant of corjiorution, 1380. 
clerk employed hy different jK-rsons, 1384, 1385. 
commission agent, 1383. 
traveller, 1378, 1383. 
servant receiving |tortion of profits, 1385. 
driver of a coach, 1385. 
driver of taxieah, 1378.
|M‘rson occasionally employed, 1380.
partner or joint owner, 1280, 1380.
butty collier, 1382.
officer of local marine lioard, 1390.
trader who assigned his pro|>crty to trustees, 1382.
carrier, 1382.
clerk of a cha|ielry, 1382.
schoolmaster of charity school, 1379.
drover, 1379.
jKTson employed for a day, 1280.
indice constable, 1381.
clerk of savings bank. 1381, 1380.

local lioard, 1381, 
member of a society, 1380. 1380. 
clerk of friendly society. 1380, 1387. 
swretary of money club, 1379. 
collector of rat.-s, 1377. 1378. 1384, 1388, 1389, 1390. 
surveyor of highways, 1401 (r). 
clerk of company, 1381, 1385. 
chamlierlain of cor|>oration. 1380. 
accountant of hospital, 1381. 
servant of illegal society, 1388. 

receipt on account of master, 1390 et seg.
money given to try servant’s honesty, 1393. 
alien* offence larceny, and not cmliczzlcment, 1192. 
marked money, 1393. 

what amounts to embezzlement, 1393 et seg.
mere non-payment not cmliczzlcment, 1393. 
false statement as to amount received, 1393, 1394. 
connect entry in one of several I looks, effect of, 1394. 
retaining money on .i right of claim, 1395. 
constructive receipt, 1395.
where prisoner has only hud credit on account, 1395. 
effect of servant absconding, 1398. 
general deficiency, 1390, 1399. 
embezzlement after termination of service, 1400. 

indictment,
joinder of counts in, 1376, 1402.

VOL. III.
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KM HKZZLKM KNT r.mliminl. 

indictment—continued.
dcseription of moneys in, 1952. 
particulars limy I» ordered, 1401. 
venue. 1402 1405.

by officers of Honk of England or Ireland, 1421. 
by iter sons in public service or indice, 1422. 
of public money. «It., by officers of the Crown. 

general, 1422. 
eiiHtoniM. 1424. 
poet office, 1425. 
naval and military stores. 1445. 

by factors, agents, Ac., 1407.

EMBRACERY,
definition and punishment, 508.

EMISSION. 933.

EMPLOYER AND WORKMAN. See Trade Disputes.

ENDEAVOUR TO COMMIT CRIME. See Attempt; Incitement.

ENDORSEMENT, 
forging, 1742.
uttering forged hill without, 1031. And see Foruery.

ENEMY.
alien, killing, 002. 
of the King, adhering to. 202. 
piracy under commission, 250, 202. 
prisoner ot war, aiding esca|>c of, 222.

nuisance by, 1810. 
demolition of, by rioters, 418. 
destroying. &c., in mines, 1805, 1800. 

agricultural, 1800. 
manufacturing, 1800. 
mining, 1800.

ENG RAVING PLATES,
for exchequer and treasury bills, 1005. 
for notes of Bank of England. 1000 et seq. 

other I muks. 1702.
debentures, &c., 1705. See also Forgery.

ENGROSSING, 1910.

ENLISTMENT, FOREIGN, 288.

ENTERTAINM ENT, PU BLIC, 
unlicensed places of, 1891.

ENTRY.
forcible. 441.
in burglary. 1072.
on land by |ioachcrH, 1222 et seq.
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ESCAPE. See Prison. 

definition, 555. 
by the party, 555. 
punishment, 655. 
suffered by officers, 550.

must be after actual and justifiable arrest, and continuing imprisonment,
556.

voluntary, 550, 557. 
negligent, 557, 558. 
killing to prevent, 813, 814. 
retaking when justifiable, 551). 

retaking after voluntary esca|ie, 559. 
negligent escape, 559.

proceedings for, by indictment, presentment, or summarily, 559. 
indictment and trial, 559, 500. 
jurisdiction, 501. 
punishment, 501.

in cases of voluntary escape, 501. 
negligent, 501.

suffered by private |>ersons, 502. 
punishment, 602.

actively aiding escapes, 507 el aeq. See Rescue.
of convicts sentenced to penal servitude, 573 et aeq.

ESTREAT, 219.

EVIDENCE,
general rules as to, same for civil and criminal cases, 2055. 
divisions of law as to, 2055.
misreception or wrongful exclusion, appeal lies for, 2010, 2055. 
beat evidence available to be given, 2050. 

oral, 2050. 
documentary, 2050 

direct evidence, 2050. 
primary evidence, 2005. 

will, 2000 (mi).
devices on banners, Arc., 2000. 

circumstantial or presumptive evidence, 2057. 
instances of presumptions, 2058.

dates of written instruments, 2001.
dates of acceptance of bill of exchange, 2001.
from recent jfosscssion of stolen projierty, 2003.
from buying goods under value, 1483, 2003.
from good character, 2117.
from conduct, 2001.
from silence, 2001.
from suppression of evidence, 2001.
from falsification of evidence, 2001.
of continuance of state of things, 2000.
that a ship not heard of has foundered, 2002 (j).
ns to delivery of letter in course of [lost, 2000.
of life and death, 2002.
in bigamy, 2002.
of partnership, 2000.
of continuance in office’, 2002.
that properly registered building continues registered, 2001. 
of former and sultsequent state, 2001.

g 2
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EVIDENCE—continued.

circumstantial or presumptive evidence—continued. 
presumptions of law, 2058. 

malice. 2059.
probable consequence of nil injurious act, 2059.
from possession of counterfeit coin, 2004.
that boy under fourteen cannot commit ra|K\ 2058.
that boy under fourteen is not criminally raqKmsible. 2058.
that child under seven cannot lie guilty of crime, 2058.
of innocence. 2008.
omnia esse rite acta, 2009.

in favour of that which reasonably accounts for existing state of things, 2000. 
in oases of arson, 2064.

eoining, 20tH. 
homicide. 2003. 
larceny. 2002. 
perjury, 2004.

best possible evidence must be produced, 2050, 2057. 
general rule. 2050. 
primary evidence, 2005. 
direct evidence. 2005.

instances of primary evidence, 2005 el seq. 
handwriting, 2149. 
devices on banners. Hags, &c., 2066. 
parol evidence not always secondary to written, 2000. 
agreement reduced into writing, 2007. 
receipt for money, 2000.

charge before magistrates, 2000. 
marriage entry in register, 2006. 
policy of insurance, 2066, 2009. 
non-consent of owner of property. 2004. 

where secondary evidence admissible, 2008. 
where primary evidence is lost. 2008. 

w hat is sufficient proof of loss. 2072. 
w here search should Ik- made, 2071. 
what search sufficient. 2071. 
question for Court. 2071.
where custodian will not produce document, 2071, 2072. 
documents abroad. 2072.

where the primary evidence is in the possession of the other 
party, 2072, 2073. 

proof of such possession. 2072, 2073. 
of |H)ssession of privy, 2073. 

instrument in |>ossession of court. 2075. 
notice to produce, 2074. 

its object, 2075. 
its form, 2074.
when and on whom to l»e served, 2074. 2075. 
w hen not necessary, 2075.
where indictment amounts to notice to produce, 2075, 2070. 
w hen instrument is in eourt, 2075. 
aubperna duces tecum, 2077. 
consequences of non-product ion, 2078. 
must Ik* produced when called for, or not at all, 2077. 
court to decide whether it is the document, 2077. 
time to call for production, 2077. 

if produced and not used, when evidence for other side, 2078. 
what is good secondary evidence, 2078, 2079. 
no degrees of secondary evidence, 2078.
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EVIDENCE—continued.

statement l»y |>arty of contenta of written document, 2067. 
fact of tenancy, 2067. 

of service, 2007.
inseri|itions on walls, tomlwtones, &<•.. 2066. 2007. 
photographs, 2007. 2068. 

hear nay endence, 2070 et seq. 
defined, 2070.
general rule against admitting, 2070. 2080. 

exceptions to the rule, 2080. 
ren geshie, 2080-2083. 
cries of molt, 2080. 

dirlarations accompanying nets, 2081. 
statement of intention, 2081. 
complaints of injuries, 2081-2083. 

of rohliery, 2083.
I»y females, of offence against chastity, 042. 2083. 

statements as to Isxlily or mental condition, 2083. 
conversations to explain conduct, 2084. 
testimony of deceased witness at former trial, 2084. 
dying declaration. 2084 et set/. See. Dyinu Declaration. 
of public rights, &c., 2004.
dirlaration by direased |K*rson against interest, 2094. 
acknowledgment of payment, 2094.
must lie against proprietary or jiecuniary interest only, 2095. 
entries by disinterested deceased in course of duty, 2095. 
evidence only of facts which the deceased's duty to note, 2006. 

proof of negative averments, 1054 et seq.
general rule that he who asserts the affirmative must prove it, 1955.

presumption in favour of innocence drives the prosecutor sometimes 
to prove the negative, 1955.

but this does not operate when the affirmative is peculiarly 
within the knowledge of party charged, 1956.

Iiosacaaion of game by carrier, 1956. 
selling ale without licence, 1956. 
practising as a|>othecary without certificate, 1956. 

evidence to be confined to points in issue, 2007. 
doctrine of relevancy, 2007.

acts of iiersons engaged in common design, 2007. 
matters found in | losses* ion or control of accuseil, 2009. 

of acts forming part of the transaction charged. 
general rule, 2101.
rule when several offences parts of the same transaction, 2102. 
instances of application of rule. 2101-2108. 

of acts not forming pari of the transaction charged, 2108. 
to prove intent, system, or design, 2108. 

guilty knowledge, 2113.
where cumulative evidence neon—try to prove the offence charged, 2116. 

evidence as to character, 2116. See Character. 
allegations which need not be proved. 1960. See Surh.usauk. 
public documents, how proved, 

statutes, British, 2121, 2122. 
colonial, 2140. 
foreign, 2136-2138. 

journals of Parliament, 2122.
Acts of State, British, 2122.

Colonial, 2138.
Foreign, 2138. 

statutory rules, 2123.
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EVIDENCE—continued.

public documents, hoir f traced—continued.
document* issuing from tlic Departments of (lovernment, 2124. 
Documentary Kvidenoe Act*, 1808 .. 2124.

I8H2 .. 212ft.
municipal minutes and by-law*. 212(1. 
by-laws generally, 212(1. 
public document* generally, 212(1. 
signatures of judges, Ac., judicially noticed, 2127. 

register of baptisms, births, burials, death* and marriage*. 2141 el set/. 
patents. 2127. 
trade marks, 2127. 
copyright, 2127.

unatani|>ed document* admi*Mihle in criminal ease*. 21/11. 
evidence of accused person, 22(19 et seq.

husband or wife of accused, 227(1 et seq. 
examined and certified copies of documents, 2144. 
inspection of record* and public liooks, 2145. 

deposition*, 2145, 2252.
copie* allowed to prisoner, 2252. 

statement of prisoner's right to copy of, 22511. 
private document*, bow proved, 2147 et seq. 

attesting witness, when to lie called, 2147. 
compariaon of handwriting 2150. 

examination of witnesses,
at preliminary inquiry, 2213 et seq. 
at trial, 2209. 

in chief 2300. 
hostile witness, 230(1. 
refreshing memory, 2303. 
as to content* of document*, 2302. 
croHs-examination, 2308. 
re-examination, 2325. 
by judge, 2308. 2326. 
re called witness, 232(1. 

rebutting evidence, 2327. 
as to particular offences. 

bigamy, 903 et seq. 
coinage offence*. 3(11 et seq. 
coining tools. 367-370. 
uttering fal*e money, 301. 302. 
previous conviction. 303. 
bankruptcy offences, 1457. 
conspiracy, 101. 
defamatory libel, 1033. 
disorderly houses. 1893, 1894, 1903. 
false pretences. 1473. 
forgery, 1000. 
larceny, 1307. 
murder, 822 et seq. 
procuring aliortion, 834. 
rape, 940 el seq. 
receiving stolen good*. 1480.

And see the titles relating to jtarlicular offences

EXCEPTIONS AND PROVISOES, 
rule as to pleading, 1954. 
burden of proof as to, 1955.
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EXCHEQUER BILL, BOND, OR DEBENTURE, 

embezzlement of, by officer of Bank of England, 1421. 
forgery of, 1094.

plates to make. 1095. 
stealing, 1209.

EXCISE.
assaulting officer of, 388. Awl see Rkvknuk Laws.

EXCOMMUNICATED PERSON, 
a com|wtent witness, 2200.

EXCUSABLE HOMICIDE, 808.

EXCUSE,
for crime See Crimin al Rwfonmbimty, and the. titles relating to particular

EXECUTION OF SENTENCE 
on murderer, 058, 059.

EXECUTOR,
occupancy of dwelling-house by, 1082.

EXHIBITION, 
indecent, 1882.

EXPENSES OF PROSECUTION AND DEFENCE, 2039. See Costs.

EXPERT EVIDENCE
in lunacy cases, 80, 2201.
in other cases, 2261.
as to band writing, 2149, 2151, 2261.

EXPLOSIVE SUBSTANCE,
nuisance by keeping, 1855 el seq. 
putting on lioard ship, 1857.
Explosives Act, 1875. . 1857.
Explosives Sulistances Act. 1883 . . 809.
doing any act tending to cause explosion. 1857.
forfeiture of explosive, 1858.
jurisdiction of court. 1858.
placing in letter-box. 1430.
sending by post, 1430.
destroying house by, any person Is-ing therein. 840. 
attempting to destroy house by, 860. 
placing near ship, 807.
destroying building with intent to murder, 840.

causing liodily injury by. 807. 
exploding with intent to do liodily harm, 807. 
sending with like intent. 807. 
placing near buildings, Ac., 808.
manufacturing, in order to injure js-rson or pro|ierty, 80S. 
causing explosion likely to endanger life or property, 809. 
conspiring to cause explosion, 809. 
compulsory inquiry, 870.
Iiossession of explosives, 868, 869.
aiding and als-tting offences under Act of 1883 . . 870.
indictment, 870.
definition of explosive sulwtance, 870.
search for and seizure of explosives, 868, 870, 1857.
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EXPORTING,

counterfritiny current coin. 353. 
of corn, hindering. 1015.

EXPOSING,
children. If». Oil. 013. 
indecently, 1083 el aeq. 
assault by. 012.

EXPULSION
of aliens, 208.
of persons forcibly entering on land. See Fond blk Entry.

EXTORTION
by public officers, 013.
by threats. 11/Mi. See Robbery ; Threats.

EXTRADITION. 2252.

FABRICATION OF EVIDENCE, 530. 1502.

FACSIMILE OF DOCUMENT,
need not In* set out in pleading. 1051.

FACTOR.
definition of, 1410. 
misappropriation by, 1400. 1410.

FALSE ACCOUNTING.
false pretences by, 1530. 1531.

And see Falsification of Accounts.

FALSE CHARGE,
conspiring to make. 100.

FALSE DECLARATION, 
ns to election expenses, 047. 
under Statutory Declarations Act, 1835 . . 531.

FALSE EVIDENCE
giving. 455. See Perjury. 
inciting to give. 104, 527.

FALSE IMPRISONMENT. 001.

FALSE LIGHTS, 1707.
FALSE MEASURES, 

cheats by, 1500.
FALSE NEWS, 

spreading. 1500.

FALSE PERSONATION, 
a false pretence, 1534. 
common law as to, 1703. 
statutes as to, 1703 el see/.

to deprive a |>crson of real estate, &e„ 1703. 
in resjiect of pay, prize money. Ac., 1720, 1704, 1705.

of deceased person. 1700. 
of officer of Inland Revenue, 1708.
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FALSE PERSONATION—continuai.

statutes a* to—continued. 
police officers, 1708.
Board of Trade agent, 17(18.
(tensioned school teacher, 17(19. 
under Factory Act, 1901 . . 1708. 
of owner of public stock. 1091.

Indian stock, 1700. 
shares, Ac., in company, 1707. 

of voters at elections, 042. 
of liail, Ac.. 1707.

FALSE PRETENCES, 
common law as to, 1601,

distinction between, and larceny by a trick, 1210, 1229 (r). 1623. 
statutes,

obtaining property by false pretences, 1514.
execution of documents by false pretence*, 1615. 

receiving property obtained by, 1400.
evidence of separate receipt on joint indictment, 1400. 
form of indictment. 1514, 

no acquittal In-cause facts prove larceny. 1514. 
meaning of chattel, 1515.

valuable security, 1207, 1515. 
w hat are false pretences, 1610.

pretence of l>et having been laid which was to Is- decided next day, 1517. 
that a society had a large sum of money in liank to induce jierson to lieeome 

a member, 1518.
that prisoner a single man, and had right to bring an action for breach 

of promise, 1518.
that a lease for three years was a lease for nine years, 1519. 
representation of connection w ith a man of opulence, 1519. 
that carrier had delivered goods, 152(1.
that prisoner sent by neighltour to liorrow money, Ac., 1211. 
that prisoner had liecn sent by a customer for goods, 1521. 
as to the time of payment of bill of exchange, 1521. 
that a house hod been built on a piece of land. 1522.
acceptor of bill obtained loan from drawer of part of the amount of it on 

pretence that the former was prepared with the residue, 1522. 
that the prisoner had received an order for payment of a quarter's salary, 

accompanied by other statements, 1523. 
that a person had employed prisoner to make teeth, and would not advance 

money for them, 1524.
that a Bank of Elegance note was a Bank of England note, Ac., 1525. 
that a £1 note was a £5 note, 1625.
1 Miying away notes of country bankers w ho had failed, 1526, 1527, 1528. 
sending halves of one bank note to two tradesmen, 1529. 
pretence by steward of lodge of Odd Fellows to a member that he owed 

a larger sum than was due. 1529.
by making a w rong statement of earnings of laliourers, Ac.. 1531 et seq. 
representing false passbook to lie genuine, 1533. 
false pretence to avoid working. 1534.
pretence by one of several engaged together in obtaining the money, 1534. 
prisoner passing himself off for another |ierson, 1534. 

pretence by act or conduct, 1535.
assuming dress of a particular class, 1635. 
uttering eounterfeit note as a genuine one, 1535. 
assuming to be person mentioned in a money order, 1537.
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FALSE PRETENC1SÎ—continual.

pretence by act or conduct—continued.
what representation in made by giving cheque, 1538. 
laliourers obtaining too much wag«*s hy means of tokens, 1538. 
selling stock of a farm on which there was a hill of sale, 1538. 
hy insurance agent taking premiums on lapsed policy, 1538. 
continuing false pretence, 153V. 

on making contracts,
as to quantity, quality or value of goods, 1540 et seq. 

that a chain was of fine gold. 1540. 
a watch was of gold, 1546. 
rubbish was tea, 1542. 

sale of cheese by false tasters. 1543. 
false I taking |iowder, 1540. 
false blacking, 1545. 

as to merits of a horse, 1542. 
of articles as silver, 1540. 1547. 
of coal by false weight, 1544.

■prmnissory pretence not indictable, 1561. 
examples, 1551.

obtaining by the false pretence, 1550. 
to Ik* determined by jury, 1550. 
conviction of attempt to obtain. 1550. 

false pretence proved must lie that laid in indictment, 1550. 
obtaining order for money by false return, 1557. 
where prosecutor influenced by other circumstances, 1557. 
pretence after obtaining property not sufficient, 1558. 
when* prosecutor knows pretence to lie false, 1558. 
when; plan laid to entrap prisoner, 1558.
as to pretence being such as would impose on a man of ordinary caution,

l«k
where money delivered through prosecutor’s imprudence, 155V. 
where partnership money obtained by one partner from the others, 155V. 
obtaining cn-dit on account, 1560, 1561.
pretence of carrying on a large business to induce partnership, 1561. 
when* money given out of charity, 1562. 
intent to defraud, 523.

obtaining articles in order to enforce payment of debt, 1562. 
obtaining goods by false pretences but with the intention of ultimately 

paying for them, 1563. 
jury not finding any intent to defraud. 1563. 

venue, 1563.
indictment, trial, evidence, 1665 el seq.

Vexatious Indictments Act applies, 1566, 1017.
statement of false pretences in indictment, 1565, 1566.
exact words need not be stated, 1568.
avi intent that pretence false to knowledge of prisoner, 1673.
allegation of intent to defraud, 1562.
evidence, 1575.
evidence of falsity of pretence, 1526.
not necessary to prove the whole pretence, 1577, 1578.
parol evki nee of written pretence, 1678, 157V.
evidence of other false pretences, 1465, 1581.
assuming and maintaining false character and description, 1577.
pretence to on**, money obtained from another, 1581.
where prisoner pretended he was of age, 1581.
where goods obtained by an instrument which it was felony to forge, 1583. 
attempt to obtain by false pretences, 1574, 1583.
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FALSE SCALES, 

cheat* by, 150ft.

FALSE SIGNALS, 1797

FALSE SWEARING. 461. See Pmuitry.

FALSE WEIGHTS, 
cheat* by, 150ft.

FALSIFICATION OF ACCOUNTS,
by clerk* and servant* of the account* of their employer*, 1417. 

intent to defraud, 1417.
account which mu*t in-long to or Ik- in possession of employer, 1417. 
making fake entrie*. 14IN.
«ending fake Htatement* from abroad to In- entered in employer’* account* 

in England. 1418.
fake entries by rate eolk-etor. 1418, 1419. 

by director, public officer, or mem lier of a laxly, eor|x>ration, or public company, 
1412, MIS.

by director, officer, or contributory of a company in liquidation, 1412 (f>). 
false statement* in returns, reports, Ac., of a company, 141.1 (»).

FALSIFICATION OF PEDIGREE, 159ft.

FALSIFICATION OF PUBLIC REGISTERS. 1732-1737. See Format.

FARM BUILDING,
rioters destroying, 418. 
setting fire to, 1780.

FEAR,
stealing in dwelling-house and causing, 1111. 
an ingredient in robliery, 1134, 1137. 
of injury, 1138.

to reputation, 1141. 
to another, 1138. 
to huslwml’s character, 1139. 
to |ierson, 1138. 
to property, 1139.

of accusation of unnatural crimes, 1142. 
money dcmandi-d by mob, 1139.

FELLOW WORKMAN, 
larceny of goods of, 1289.

FEU) DK SE,
definition of, ftftO. 
accessory to, (MM), (Mil, ftfi2. 
attempt to commit, 14ft, 6(12. 
two encouraging each other to, (MM)

1 FELONIOUSLY ’
insertion in indictment for false pretences, 1573. 
omission of, in indictment for embezzlement, 1401.

FELONY.
definition of, 8. 
at common law, 8. 
by statute, 9.
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F KI X)N Y— continued.

what words in statute create, 11, 10.
when a statute makes an offence felony, which Indore was only misdemeanor.

indictment will not lie for misdemeanor. 9. 
punishment for. 247. 
forfeitures for. aliolished. 250. 
power of arrest for, 724.

See Arrkht.

FKMALK. See Woman.

FEME COVERT. See Marrikd Woman.

FENCE, Ac.,
malicious damage to. 1819. 
stealing. Ac., 1201. 
non-repair of, 1835 (<>). 
stealing metal fixtures from, 1258.

FERAE NATURAE. 
meaning of term, 1275.

FERN,
growing, setting lire to, 1799. 
stacks of, setting lire to, 1799.

FEROCIOUS ANIMALS,
liability for attack on man by, 757. 

nuisance by, 1855.
FERRET.

larceny of, 1279.

FERRYMAN,
extortion by, 015.

FIAT OF ATTORNEY-GENERAL,
when needed to authorise prosecution, 1923, 1924, 1927, 1929. 
not needed for obtaining copy of indictment on acquittal, 2140.

FICTITIOUS PLAINTIFF, 
arrest in name of, 580.

FIERI FACIAS,
goods seized under, stealing, 1288.

retaking under lama tide claim of right, 1189.
FIGHT,

challenge to, 441. 
unlawful, 424. 427, 785.

See Affray ; Prif.k Fight.

FILLY,
stealing, 1321.

FINDING,
larcenous conversion after. 1191 et set/.

FINE,
when lawfully imjiosed, 217. 
limits of, 217.
on married woman, 217, 218. 
on parent for offence by child, 218. 
remitting, 217.
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FIRE,

rioters, demolishing house by, 418 et aeq. 
setting, to building. &c., 1778.

See Arson.

FIRE-ARMS,
criminal use of, 784, 842, 853.

FIREWORKS,
nuisance by, 1856, 1857. And see Explosive Substance. 
assault by throwing. 881.

FIRST-CLASS MISDEMEANANT, 213.

FIRST DISCLOSURE.
on examination in other proceedings, 

of bankruptcy offences, 1458. 
of offences as to wills, 1264. 

elections. 651.
of fraudulent dealings with property, 1414.

FIRST DIVISION,
offenders imprisoned in, 213.

FIRST OFFENCE, 227.

FISH,
angling for in daytime, 1352. 
larceny of, 1275, 1276.
unlawfully taking or attempting to take, 1351. 

common law, 1275, 1351. 
statutes, 1351. 
oysters, 1352.

use of dynamite to take, 1810, 1817. 
destroying, 1816.

FISHERY.
malicious injury to, 1815.

FISHPOND,
destroying dam of, 1815.
putting noxious materials into, 1816.

FIXTURE,
indictment for stealing, after acquittal for simple larceny, 1662.
larceny of, 1258, 1446.
malicious injury to, by tenant, 1761.

FLAX.
setting lire to stack of, 1800.

FLEET MARRIAGES, 660.

FOOD,
frauds in sale of, when indictable, 1503. 
unwholesome, sale of, when nuisance, 15 (r). 1847.

master when liable for sale of, by servant, 1847. 
statutes regulating sale of, 1847.

FOOTBALL,
riotously playing, in streets, 411 (/). 
homicide in playing, 786.
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FORCE,

lawful use of, 721, 887. See Arrest; Assault.
use of, in asserting title to land. See Forcible Entry.

• FORCE AND ARMS,*
I»lirase no longer needed in indictment, 1936.

FORCED MARRIAGE, 009. See Abduction.

FORCIBLE ABDUCTION, 069.

FORCIBLE DETAINER. 448. See Forcible Entry.

FORCIBLE ENTRY, 
at common law, 441. 
statutes, 442 et *eq.
|H*rsons who may commit the offence, 445.
man entering on his own or wife’s premises, 446, 447.
joint tenant, or tenant in common, 445.
IKwseasion in respect of which the offence may be committed, 445. 
by an infant, 61. 
churches, Ac., 446. 
incor|>oreal hereditament, 446. 

easement, 446. 
way, 446. 
common, 446.

mortgagor in |iosscssion. 446. 
acts which will amount to, 447.

from circumstance* of terror, 447. 
circumstances which do not amount to, 447 et aeq. 
numlier of |K*rsons, 448. 
forrible detainer, what, 448.

keeping armed men in house, 448. 
keeping weapons, 449. 
resisting distress, 449.
circumstances which do not amount to, 449. 
kwping out commoner, 449. 

remedies, 449.
indictment, 449.

statement of force and violence, 449. 
description of premises, 450.

of estate of the |»arty expelled, 450. 
repugnancy ; statement of disseisin, Ac., 451. 

for entry and detainer, grand jury cannot find a true bill for one only, 451. 
tenant of land a com|ietent witness, 451.
on indictment at common law, |iosscaaion only need be shewn, 451. 
on indictment under statutes, a seisin in fee, or existence of a term 

must be proved, 451.
but court will not try an adverse claim, 451. 

award of restitution, 452. 
by what court, 452. 
where discretionary, 452. 
where not, 453.
of the bar or stay to restitution, 453.
of suiicrseding, 453. *
of setting aside, 453. 
of executing, 454. 
re-restitution, 454.

Volume I. end* with p. 1064.



Index. 83
FORCING SEAMAN ON SHORE, 905.

FORCING TO JUMP FROM WINDOW, 60G.

FOREIGN ACT OF STATE, 
how proved, 2138.

FOREIGN BANK NOTE,
engraving, &c., plates for forging, 1702, 1703.

FOREIGN COIN.
offences as to. See Coin.

FOREIGN DOCUMENT, 
public proof of, 2130. 
secondary evidence of. 2072.

FOREIGN ENLISTMENT ACT, 1870..288.

FOREIGN JUDGMENT, 
how proved, 2136.

FOREIGN LANGUAGE, 
defamatory libel in, 1029. 
forging instrument in, 1650.

FOREIGN LAW,
ascertainment and proof of, 2136-2138.

FOREIGN MARRIAGE,
bigamy by, 97th 980. Arul nee Bigamy. 
proof of, 969, 1001.

FOREIGN MARRIAGE ACT. 1892.. 1000.

FOREIGN SOVEREIGN.
conspiring or inciting to assassinate, 830, 838, 839. 
liliels on, 297.

FOREIGN STATE,
service of, when unlawful to enter, 285 et aeq. 

early law as to, 285.
Foreign Enlistment Act, 1819..286.

1870..288 el aeq.
equipping vessels for, 290. 
supplying with ammunition. Ac., 293. 295. 
friendly, fitting out expedition against, 291. 
apprehension and trial of offenders, 292 et aeq.

FOREIGNER, 
libel on, 1026.

And aee Alien.

FOREST. 1327. See Deer.

FORESTALLING, 1919.

FORFEITURE,
on conviction of treason and felony nliolishcd, 250.
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FORGERY,

of painter’s name to picture, 1308. 1042 
common law, 1699 el seq. 

definition, 1599. 
a misdemeanor only, 1599. 

what it consists in, 1599.
offence may be complete without1 uttering.’ 1599. 
uttering in itself a substantive offence, 1599.
of the making or alteration of a written instrument necessary to constitute, 1600

fraudulent insertion, alteration or erasure, 1000. 
inserting legacies in will. 1000.

names in indictment. 1000. 
cutting off a signature and affixing it, 1000. 
adding to a copy of receipt, 1000. 
altering name of property in deed, 1600. 

date of hill of exchange, 1001. 
name of bankers, 1001. 
special endorsement into general one, 1601. 
receipt. 1002. 1743. 1759.

filling up a blank acceptance with a larger sum, 1002. 
filling up blank cheques without authority, 1002. 

in satisfaction of own claim, 1003.
where general authority to draw, 1004. 

instrument must be complete at the time of the forgery, 1004. 
expunging an endorsement on a bank note, 1004. 
forgery and subsequent alteration of the deed. 1605. 

by fraudulent omission in written instrument, 1005. 
omitting legacy in will, 1005.
fraudulently inducing a js-rson to execute a deed by misrepresentation of its 

contents, 1005.
procuring a person to sign a document altered after he had read it, 1605, 

1606.
making a false deed in a man's oum name, 1000.
obtaining money on false pretence that valid cheque was forgery, 1000. 
endorsing a bill of exchange by |K*rson of same name as payee,

lew.
uttering a note made in the same name as that of prisoner, 1007. 
assuming to lie the real endorser of a bill, no forgery, though done in fraudulent 

concert with real endorser. 1008. 
false description of the acceptor, but not a false name, It>08. 
putting an address to the drawee's name to make the acceptance apjiear that 

of a different |>erson, 1009, 1010. 
representing an existing drawer to lie some one else, 1610, 1011. 
wife signs a note in her maiden name, and husband represents it to Ik* her 

mother's, 1012.
cases in which party committing forgery has used a name different from his 

own. 1013 el seq.
where the note, though made by the prisoner in an assumed name and 

character, was his own note, and offered as his own, 1613. 
where a note is given in the name of an existing jierson or one represented 

no to I», 1014.
getting a man to accept a bill in his true name with intent to represent 

it U» Iw the name of another, 1014, 1615. 
where in the name of a fictitious firm. 1015.
endorsement, in his own name, of bill Monging to others of similar name, 

Hi l«>.
assuming the name and character of an existing |H*rson, and drawing a 

bill, 1017.
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FORGERY—continued.

cases where name forged is that of a fictitious person, if intent is fraudulent, it 
is forgery, 1617.

uttering a forged deed purporting to lie a power of attorney from a non­
existing person, 1617.

endorsing a fictitious name on a hill, 1617. 
a forged order on a bank in a fictitious name, 1617. 
it is immaterial whether any additional credit lie thereby gained, 1617. 
giving note, &c., as prisoner’s own note, signed in fictitious name, where 

the credit is personal to himself, 1617, 1618, 161ft. 
receipt on bill of exchange in fictitious name to prevent the owner of the 

bill from tracing the receiver of money, 1618. 
when credit given to prisoner and not to the name on draft, 1619. 
drawing a note in a name previously assumed for the purjiose of fraud, 

i«Hk
where the name used by prisoner was fraudulently assumed, though his 

own name would have carried as much credit, 1622. 
if the name lie assumed for the purjioao of fraud, and to avoid detection, 

it is sufficient, 1621, 1622.
the fictitious name must lie assumed for the pur|iose of the particular 

fraud, 1623.
or of a fraud of which the forgery is part. 1623. 

where the party has or honestly lielieves lie has authority to use another's 
name, 1624. 

implied authority, 1624.
filling up voting papers with consent of voters, 1626, 
a letter unanswered is evidence of authority, 1626. 
where the person whose name is used is inform^ of the use of the name, 

1626.
a letter liearing |>ostmarks. admissible. 1626.
where one of several jiersons having authority draws out money by a 

cheque signed by himself and others, personating the others having 
authority, 1626.

as to the validity of the thing forged, if genuine, 1627.
false instrument must bear semblance of thing forged, 1027. 
forgery of protection of member of Parliament. 1027. 
forgery of conveyance, parcels lieing wrongly d(‘scribed, 1627. 
when person whose name forged had no land, 1627. 
forgery may In* committed by the false making of the will of a living 

jierson, 1627.
forging will of a non-existing person, 1627, 1628. 

administration liond, 1628.
forgery of instruments not conformable to the directory provisions of a 

statute, 1628.
forgery of instrument on unstained paper. 1628. 
uttering forged cheque la-fore due date, 1628.
the false instrument should carry on the face of it the aemldanre of a genuine 

one, though it need not lie exact, 1629 et teq. 
clumsy forgeries, 1629.

forging a bank note, without the word ‘ Pounds, or a watermark, 
1626. 1630.

engraving a counterfeit stamp, like in some parts to the genuine, 
and unlike in others, &c., 1630. 

literal mistake, 1630.
forging a will, signed in wrong Christian name, 1630. 
forged bill, without endorsement of names of drawers, 1631 
instrument requiring payment without acceptance, 1632. 
omission of name of payee, 1632.

VOL. 111.
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86 hides.
FOR( î KRY—continued.

oh to the validity of the thing forged—clumsy forgeries—continued. 
omission of the name of the drawee, 1633. 
an order countersigned, 1633. 
endorsement part of an order, where, 1634. 
cheque altered before all parties had signed. 1634. 

instrument not avnilalde by reason of some collateral objection, 1634. 
if the instrument lie good on the face of it, it is sufficient, 1634. 
forging order to gaoler to discharge debtor. 1636. 
the false instrument must not be illegal in its very frame, 1636. 

instrument defective as a bank note. 1636. 
where acceptance in wrong name, 1635. 
note incomplete for want of signature, 1636. 
instrument averred to lie a promissory note, but defective, 1635. 
defective bill of exchange, 1636.
bill drawn for less than the sum, and not in the form required by 

a statute, 1636 (i), 1637 (». 
prisoner’s pass irregular in form, 1637 (/).
uttering a document, the forgery of which is an offence at common 

law. 1637.
Of the written instrument* in respect of which it mai/ he committed, 1637 et seq. 

common law, 1599 et seq. 
matter of record. 1637. 
licence under privy seal, 1637. 
certificate of holy orders, 1637.

of ordination, 1637. 
release or acquittance, 1638. 
deed, 1638. 
will. 1638.
order to a gaoler to discharge a prisoner, 1640. 
county court summons, 1640. 
certificate of character of seaman, 1641. 
letter giving character of a |>oliceman, 1641.

of a schoolmaster, 1641. 
artist's name on picture, 1642. 
putting false labels on articles. 1642. 

of the intent to defraud, 1642 et seq.
intent to defraud generally, may Ik* charged and proved, 1642. 

meaning of, 1642, 1643.
forged bank notes where prosecutor knew they were forged, 1643.
forged receipt for stock to gain time. 1643.
uttering forged receipts for money. 1644 et seq.
prisoner’s wife jointly interested in fund, 1644.
altering voucher, 1644, 1645.
guarantees to a bank do not negative intent to defraud. 1645, 
forging or uttering bill as security for debt, 1045. 
intent to take up forged bill immaterial, 1645.
where a JH-rson utters a forged instrument, the inference in law and fact 

is an intent to defraud, 1646, 1649. 
forging transfers of railway shares, 1646. 
will where no relation of testator is existing, 1646. 
there must Is* some one who would be defrauded, 1646, 
intent to defraud particular |M>rson need not Ik* alleged or proved, 1642,1049. 
forging diploma of College of Surgeons, 1648. 
offering forged bill at bank where it is sure not to lie paid, 1649. 
uttering forger! county court summons, 1690.
forgery consists in the endeavouring to give apjieuranco of truth to a mere 

deceit and falsity. 1649. 
alterations to disadvantage of prisoner, 1650.
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FO RG ERY—con tin uni.

oj princijsils and accessories, 120 et seq.
aidera and aliettora in common law forgery. 120. 
accessories to statutory forgery, 119, 120, 121. 130, 133. 
in Admiralty jurisdiction, 133. 
principal# in forgery, 109, 120, 133. 
making separate parts of forged note, 120. 
giving orders to innocent agent, 109. 
wife indicted as principal and husband as accessory, 122. 

indictment, 1650.
description of offence, 1657.
the word ‘ falsely,' 1650.
description of the instrument, 1650, 1651.
tenor, 1651.
pur|K>rt, 1654.
translation of instrument of, in a foreign language. 1656. 
statement of intent to defraud, 1642, 1657. 
superfluous descriptions, 1657, 1658. 
warrant anil order for the payment of money, 1658. 
instrument deserilied by three names, whereof only one applies, 1658. 
sewing facsimiles of note# to the indictment, 1651. 

trial,
quarter sessions have no jurisdiction, 1659. 
venue 1659. 

evidence, 1660 et seq.
proof of handwriting. 1660, 2149. 22tMt.
proof of forged seal, I960. 2261.
proof of erasures, 1661. 2261.
negativing authority, 1661.
forging by innocent agent. 1663.
what sufficient evidence of forging a hill, 1660 1662.
uttering, 1661, 1662.
uttering to innocent agent, 1663.
conditional uttering, 1664.
giving forged instrument as 8|>ecimen of skill. 1664. 
shewing forged hank note to gain credit, 1665. 
shewing forgixl receipt, 1665, 1666. 
producing forged pawn ticket in Court, 1668. 
uttering hill forged abroad. 1668.

by means of foreign hanker, 1668.
all facts which are part of a continuous transaction are admissible on an 

indictment for forgery and uttering, 1668. 
questions as to proof of the identity or non-existence of the person who# 

name is charged to lie forged, 1668. 
as to proof of the identity of a payee, 1668. 
proprietor of stock examined to prove his identity, 1669. 
admission that name forged, 1670. 
evidence that names are lictitious, 1670, 1671. 
evidence that no one of the name is known, 1671. 

guilty knowledge, 1672.
evidence of other forged note having lieen uttered by prisoner, 1672

others lieing in circulation with his signature on them,
1672.

others found in the same pocket-liook, 1673. 
other litterings after the one charged. 1673. 
other forged notes on other hanks. 1673. 
other orders and receipts, 1673. 1674.

K 2
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FORGERY—roHtinued.

guilty knowledge—conlin tied.
evidence* of engraving other notes, 1074.

other forged notes the subject of other indictments, 1676. 
they must be proved to Ik- forged. 1076-1077.

;punishments,

common law, 1077
sulwtituted for those under 6 Eliz. e. 14 . . 1080. 
substituted for capital punishment, 1080. 
misdemeanors under Forgery Act, 1801 . . 1081. 

enactments as to forgery generally, 1077.
forging, Ac., in England or Ireland documents pur|»orting to be made 

abroad. 1077.
forgers may Ik* trieel where apprehended or in custexly, 1060. 
elescription, 1060.
what is (HKesession or custody, 1078. 
search for forges! instruments, Ac.. 1078. 
costs of prosecution and ele*fe*nce*, 2030 et set/, 

forging, dr., records, judicial process, and evidence, 1083 et seg. 
elefaeing re*cord, 1083.
making or using false foreign affidavit. 1083. 
judges altering records, 1083. 
the (<re*at Seal. Privy Seal, &0., 1083. 
public records, 1084, 1086. 

certifying false copy, 1084. 
definition of recorels, 1086. 

proe*e*eelings in Courts of Record or Equity, 1086. 
clerk giving false* copy or e*ertifie*ate, 1086. 
prete-nding to act under County Court process, 1080, 1000. 
forging instruments of evidence, 1088, 1080, 1090. 

certificate's of previous conviction, 1087. 
orders, recognisances, affidavits, Ac., 1088. 

signature) or seal of commissioner for oaths. 1088. 
signature or seal of master in lunacy, 1089. 
etex-umontary evidence, 1089.
printing proclamations or acts purporting to come from II. M. Stationery 

Office. 1089.
seal or signature of municipal cor|K>ration, 1089. 
process of County Courts. 1090.
Court for Crown Cases Reserved, 1600. 
under various Acts, 1690.

rebiting to the public funds. and stocks of public comjsinies, 1091 ct seg. 
forging transfer and letters of attorney to transfer stoek, 1091.

names of witnesses thereto, 1692.
|K*rsonating proprietors of stock, Ac., 1091, 1093.

eneleavour to receive* divide-nel sufficient, 1093. 
making false entries in Ixxiks of bank, 1092. 
clerks making out false elividcnel warrants, 1092. 
making false entries in lK)oks of Metro|iolitnn Board, 1093. 
clerks of Metro|)olitan Board making out false) dividend warrants 

1093.
forging Htock certificates, Ac., of share in stocks of Bank of England, 

1693.
jK-rsonating owners thereof, 1093. 
engraving plate-s for, 1694.
stock certificate issued under National Debt Act, 1870. . 1093. 
]K*rsonation of owners of such stock, 1693. 
engraving plates, Ac., for such stock certificates, 1094
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FORD KRY—continued.

relating to the public funds, and stocks of public com/smies—continued. 
treasury or exchequer hills, 1(194 it seq, 

plaU^s for printing. Kill"», 
paper used for, 1695. 
exchequer bonds, 1696. 

share warrants or eotqfons, 1697,
of the securities of the Hank of England. Ireland, am! other banks, 1699 et seq. 

forging and uttering hank notes, 1699.
purchasing or receiving forged hank notes, or having them in |K)ssession, 

knowing them to lie forged, 1699.
making and using and having in possession any frame for making paper, 

Ac., 1699.
engraving on any hank note, Ac., or using such plate, or having it in 

possession, 1701.
engraving on any plate any word. Ac., resembling any part of any hank 

note, Ac., or using. Ac., or having in (tossession, or uttering, Ac., 1701. 
forging note of colonial hank, 1701.
(tossession of plates of hankers in Canada, 1701 (k). 
forging note of Scotch Hank, 1701 (/).
what is part of a note purporting to lie part of a banker’s note, 1701 (k). 
debenture, 1707. 
foreign bank notes, 1703.

East India securities, debentures, dr., 1705. 
forging. Ac., Kast India I tond, 1705. 
certificate» of Kast India stock. 1705, 1706.
|H-rsonating owners thereof, 1706. 
engraving India certificates. 1706. 

of forging ami transposing stamps, 1709 et seq.
Stamp Duties Management Act, 1891 . . 1709 
interpretation clause, 1709. 
offences relating to stanqis, 1709. 1710. 
making |taper for forging stamps, 1710. 
purchasing or |tosscasing it, 1711. 
search warrant, 1711.
|lower to seize, 1711.
liceiwd |tcrson in |tossession of forged statists presumed guilty, 1712.
|tower to break doors and search, 1712.
|tenait ies for op|Mtsitiou. 1712.
|tost office stamps, 1429, 1713. 
local «tamps, 1713. 
defacing stamps, 1713. 
assay marks on gold and silver wares. 1714. 
fraudulent intent, when necessary, 1715. 
dmsions or statutes relating to stamps, 1715-1718. 

official securities and documents.
land tax redemption contracts, 1719. 
excise |H-rmits, 1721, 1722. 
income tax receipts and certificates, 1723. 
treasury and exchequer hills. Ac, 1694 et seq. 
customs department, 1723.
Woods and Forests, 1719.
Paymaster-! Scncral. 1720. 
judge of landed estates court, 1720. 
sea fishery officer, 1721.
(lovernment annuities. 1724.
Navy documents, 1726. 1729.
Army documents, 1726, 1727. 1728. 
merchant shipping documents, 1730.
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FO RG K R Y—mutin ued. 

registerh,
baptisms. births nnd deaths, 1732, 1733, 1734. 
marriage, 1732, 1733. 
burial, 1734. 
copyright. 1735. 
patenta, 1735. 
trade marka, 1735. 
land transfer, Ac., 1096. 
medical profession, 1735. 
chemists’, 1735, 1736. 
dentists’, 1736. 
veterinary surgeons’, 1736. 
mid wives', 1736. 

certificates, dr.,
coal mines regulation, 1737. 
explosives. 1737. 
factories, 1737. 
hawkers, 1737.
(lawnbrokers, 1737. ,
|*edlars, 1737.
warranties of food, Ac., 1737. 
half |>ay, 1726. 
naval service. 172V.
|Kinsions, 172V, 1730. 
prize money. 1726. 
merchant seamen’s fund, 1731. 

of private document* arul securities, 1741 et set/.
Court rolls, 1688. 
wills. Ac.. 1742.
deeds and writings, obligatory. 1741.

probate. 1741.
bishop's letter of orders, 1741. 
certificate of ordination, 1631. 
bills of exchange or promissory notes. 1742. 
undertaking to |»y money, 1743, 1745. 
guarantee, 1745.
warrant, order or rnpiest to pay money, 1743, 1746 et seg.
|s»stal order, 1744.
receipt for money or goods, 1745. 1757 et set/. 
accountable receipt, 1745, 1757. 
warrant order. Ac., for delivery of goods, 1745, 1758. 
telegram, 1760.
fraudulently obliterating crossing on cheque. 1744.

I lost office money order, 1744. 
fraudulently making bill by procuration. 1743. 1744. 

unlairfully making or ptssessing up/diances for forging Inink note* or public 
securities,

frame, mould, Ac. for Treasury Bills, Ac. 1695.
notes. Ac., of Banks of Kngland or Ireland, 1099, 

engraving National Debt certificate. I6V4.
local loans delientures, 16V4 (<»). 
bank noil's. 1701. 
foreign bills, Ac., 1702. 
share warrant of joint stock com|iany. 10V8. 

means for making |»|ier of Treasury Bills, 1096, 1690, 1697.
National Debt certificates, 1695. 
bank notes, 1700, 1702.
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FORTUNE TELLING, 1689.

Index.
FORGERY ACT,

1861 (24 k 25 Viet. c. 98). 1599 et sec/.
1870 (33 & 34 Viet. o. 58), 1693.

FRIENDLY SOCIETY. See Society. 

FURZE. See Gorsk.

G.

GALLERY. PUBLIC.
malicious damage to works of art in, 1823.

GAMBLING, 1895. See Gaming Hovsk.

GAME.
unlawful, 785, 1895. See Gaming Hovsk. 
dangerous, eausing in, 787, 788. 
lawful, causing death in, 786, 787.

GAMEKEEPER,
authority of, to arrest, 733, 1333 et neq, 

GAME LAWS. 1331. See Poaching.

GAMING HOUSE,
a public nuisance at common law, 1897. 
statutes for suppression of, 1898. I960, 1902. 
punishments, statutory. 1898. I960.

common law, 1897. 1898.
Vexatious Indictments Act applies. 1927.
Iietling houses, statutes against, 1900, 1901.

decisions as to keeping, &e„ 1900, 1901. 
right to In* tri«*d on indictment under the statutes, 17, 1902 
costs of prosmitions. 1898. 2039 et neq. 
club at which unlawful game played, 1900. 
what games are unlawful, 1896, 1897. 
excessive gaming not /#r ne an offence, 1893. 
winning by cheating at game, 1501. 
gaming in public places, 1895. 
allowing gaming on licensed premises, 1900

GAOL,
setting lire to, 1783 (/»). 
fees nliolished, 615.

|M*nalty for extorting. 615.
And nee Prison.

GAOLER
confining prisoner with |s*rson suffering from small-|K)x, 765.
execution of prisoner by, 766.
extortion by, 615.
liability for acts of deputy, 766.
murder by duress of imprisonment by, 7<!5.
putting prisoners in irons. 558 (z).
oppression, &c„ by, 605.
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Index.92
GAOLER—continued.

forcing prisoner to give evidence, 605. 
refusing to receive a prisoner, 005. 
suffering prisoner to escajM?, 556, 605.

GARDEN,
larceny of flowers, &c., in, 1262. 
malicious damage to vegetables, &c., in, 1803.

GARROTTING,
definition of offence, 863.
flogging persons convicted of, 216, 863.

GAS,
breach of contract by (lereon employed in supply of, 194. 
public nuisance by, 1853, 1854. 
stealing, 1280.

GATE,
malicious damage to, 1819.

GAZETTE,
proof and effect in evidence of, 2122, 2125. 2127. 
proof by, in bankruptcy proceedings, 1457, 2127.

GENDER, 2.

GENERAL DE Fl CI ENCY
in embezzlement cases, 1396.

GENERAL ISSUE, 1981. See Pi.kadinci.

GHOST,
pretended, unlawfully killing, 764.

GIRL
under thirteen, carnal knowledge of. felony, 94.
of thirteen and under sixteen, carnal knowledge of. misdemeanor, 951.

cannot aid or abet offence, 952. 
under sixteen, allowing to be in brothel, 952. 
procuring defilement of. 955, 956. 
detaining in brothel 956. 
encouraging seduction or prostitution of. 955.

And see Abduction ; Child ; Rai-h. &u.

GLANDER ED HORSE,
publicly exposing, indictable, 1846.

GLASS,
fixed to building, stealing, 1750.
painted, in churches, &c„ malicious damage to, 1823.

GLEANING.
taking corn by, whether larceny, 1190.

GOLD AND SILVER 
coin. 344. See Coin. 
mines, rights of crown as to, .339. 
plate, 340, 1714.

And see Treasure Trove.
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Index. 93
GOODS,

describing ownership of, 1940 d aeq.
delivery order for, forging, 1743. 1750.
document of title to, stealing. 1207.
in process of manufacture, malicious damage to, 1800.
receipt for, forging, 1743.
setting tire to, in building, 1781.
stolen, restitution of, on conviction of thief, &c., 1313.

GOR8E,
setting tire to, 1799.

GOVERNMENT,
publications against, 314. See Sedition.

GOVERNMENT ANNUITIES, 
false declaration as to, 501. 
forgery with reference to, 1724, 1725. 
personation with reference to, 1724. 1725.

GOVERNOR OK COLONY 
oppression by, 31, 009.

GRAIN.
hindering ex|K>rtation, &e., of. 1915, 1910. 
setting lire to crops or stacks of. 1799.

GRAND JURY,
accused |x*rson not competent witness Indore, 2271 («). 
finding of indictment by, 1923. 
perjury before, evidence of grand juror as to, 523. 
presentment by. privilegisl, 1045.
presentment by, without previous inquiry by magistrate, 1920. 
sending depositions before, 2213 («).

GRAND LARCENY, 1177.
GRASS,

larceny of, 1257, 1202. 
setting lire to, 1799.

GREAT SEAL,
forging, 1083.

GREENHOUSE,
stealing plants in, 1202 
destroying plants in, 1803.

GREENWICH HOSPITAL PENSIONS, 
frauds as to, 1700.

GRIEVOUS BODILY HARM, 
defined, 854. 
causing. 853. 
intent to cause, 759, 853.

GROAT,
meaning of, 301 (e).

GROSS IGNORANCE,
homicide by, 688.

GROSS NEGLIGENCE
homicide by, 007 et aeq., 790 et aeq.
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GROW INDECENCY, 978.
(3ROU8*, 1334. Set PoAC'HINU.

GUARANTEE, 
forging, 1745.

GUARDIAN.
of child, liability of, for cruelty, neglect, Ac., 007, 913. 

liability for offences by child. 232. 
power to np|>oint, under Children Act, 1908..233. 916.

Criminal Lew Amendment Act. 1886. .963. 
Punishment, of Incest Act, 1908..973.

GUARDIANS OF POOR.
|iro|K-rty of, how descrilicd, 1949. 
cmliczziemcnt by servants of, 1388.
prosecution by, for offences against apprentices and servants, 910.

children, 921.
costa of prosecutions by, 910, 921, 2039 et set/,

GUEST AT AN INN, 
burglary by, 1087.

in room of, 1087. 
larceny from, 1287.

GUILTY INTENT.
when neoMNary to constitute crime, 101.
proof of, by evidence of acts not charged in indictment. 2108.

GUILTY KNOWLEDGE.
proof of, by evidence of acts not charged in indictment, 2108.

GUILTY, PLEA OF. I9H0, 2166.

GUN.
spring, setting, when indictable, 859. 
firing with intent to murder, 841.

cause Isslily harm, 863. 
homicide by negligent use of, 783. 784.
supplying to foreign states at war with each other, 285 et sti/.

GUNPOWDER. See Expumivk Substance.

GUNPOWDER MILL
when a public nuisance, 1866.

II

HAHKAS cnKITS AIT. 1079.
provisions of, for securing sjwedy trial. 1997.

HAHKAS nntrrs Alt TKSTmcANhVM.
when used to secure attendance of witni-ss, 2259.

HABITUAL CRIMINAL
•provisions as to, in Prevention of Crime Aid. 1871. .221 220.

1908. .240.
definition <- in latter Act, 241.

HABITUAL DRUNKARD.
detention of, under Inebriates Act, 1898. .244, 245.

Children Act. 1908. .918.
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HACKNEY CARRIAGE.

forging licences, Ac., for, 1737.

HAIR GOODS,
malicious damage to, 180». 
stealing. 1447.

HANDCUFFING, 
when legal, 896 (o).

HANDWRITING.
proof of, when* writing found on prisoner. 2100, 2101. 

need not lie by writer . 1660.
general rules as to, 2140. 
by expert*. 2201
by comparison with other writing, 2150.

HARBOUR,
damaging works of, 1815.

HARBOURING FELON, 126. See A< < knsoiiy (after the Fait). 

HARD LABOUR,
when imprisonment may In* with, 212.

IIARK,
taking or killing in warren, 1334. Ami nee Poachinu.

HAULM,
tiring stacks of, 1700.

HAVEN,
stealing from vessel in. 1355 el aeq.

HAWK.
stealing, 1276.

HAY.
tiring ero|is or stacks of, 170».

HEALTH, PUBLIC,
offences n to, 1843 et aeq.

HEARSAY,
when admissible in evidence. 2070 el aeq.

See KvIHKNI'K

HEATH,
setting lire to, when growing. 1700.

stacks of, 1700.

HEATH FOWL 1334. See Poaihinu.

HEDGE.
malicious damage to, 1810.

HEIFER, 1321 el aeq. Ami nee Cattle Htk v.inii. 

HEMPEN YARN.
malicious damage to. 1800. 
stealing. 1447.

I'tdumr I. end* with /». I0»4.
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HERBAGE.

unlawful damage to, 1830.

HIDK8,
burying or destroying, 1324.

HIGH COURT OF JUSTICE,
definition, 5.
criminal jurisdiction of, 1032. 
court of assize, &c„ parts of. 1032.
Central Criminal Court a j*art of. 1032. 
removal of indictments into, 2006. 
costs of indictments removed into, 2048.

HIGHWAY,
lietting on. 1803, 181 Ml. 
olwtructing, &c., ap|>eal, 2007, 2011.

• meetings on, 413.

HINDERING EXPORTATION OF CORN, 1015. 

HINDERING PASSAGE OF GRAIN, 1015, 1016,

felonious,
murder, 655. See Mi kiikk. 
felo de se, 660. See F*U) 1)K mk. 
manslaughter, 770. See Manki.avuiitkr. 
the felonious intention in, 141 (/). 
resjionaibility of drunken |tersoiis, 88, 80. 

when mil punishable, 
oxeusable, 807-812. 
justifiable, 813-818. 
by misadventure, 808.

HUPBINDS.
malicious damage to, 1803.

HORSE.
included in word cattle. 1826. 
stealing, 1321.

by trick, 1218, 1221. 
killing, with intent to steal. 1321. 
maliciously killing or maiming. 1825. 
unsound, conspiring to sell, 166. 
glandered, taking through stnvts, 1846. 
unlawful slaughtering, 1324.

HORSE RACING,
nuisance by, 1880, 1800.

HOSE IN THE LOOM,
malicious damage to, i860, 
stealing, 1447.

HOSTILE WITNESS,
examination of, 2306.

HOTHOUSE.
stealing plants in, 1262. 
malicious damage to plants in, 1803

Volume /. ends with p. 1004.
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Index. 97
HOUSE,

definition of dwelling for purjioses of burglary, 1075.
housebreaking, 1109. 
stealing in with menacc-s, Mil. 
stealing in, to value of £5, 1115.

And see Bvrui.ary.
breaking into, with intent to commit felony, 

by night. 1075 et seq. 
by day, 1109.

demolition of, by rioters, 418. 
destruction of, with explosives, 8(91 et seq. 
malicious damage to, by tenants, 1791. 
definition, for pur|»oscH of arson, 1778. 
setting fin* to, 1779.

with intent to injure or defraud, 1780. 
breaking down of, to effect arrest. 745 et seq.

HOUSE BREAKING, 
definition, 1109. 
punishment. 1109.
|tossessing implements for. Il II.

And see Bvroi.ary.

HOUSEBREAKING TOOLS, Mil.

HOUSE OF COMMONS, 
lils-ls against, 313, 314. 
s|>ccchcH in, absolutely privileged, 1042.

privilege against disclosure of. 2247. 2248. 
proceedings in, reports of. how far privileged, 1042, 1043. 
journals of, how proved, 2122.

HOUSE OK CORRECTION. See Ihusox.

HOUSE OF LORDS, 
lils-ls against. 313.
pits-dings in. report* of. how far privileged. 1042, 1043. 
journals of. how proved, 2122. 
ap|s-al to, in criminal eases, 2010.

HUE AND CRY, 729.

HUNTING DERR, 1327.

HUSBAND,
coercion of w ife by. 91 et seq. 
assault by, on wife, 899.
liable as accessory after fact to felony by w ife, 128 (q). 
rape on w ife by |s-rsonation of, 935. 
theft of goods, if by or with consent of wife, 1251 el seq. 
w hen a competent witness for wife, 2271 et seq.

against w ife, 2277. 2281.

HUSH MONEY, 679, 1489.

IDENTITY,
proof of, in proving previous conviction. 2135.

in proving entries in registers of births, &c., 2141.
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IDIOT,

distinction between, and lunatic, (12. 
how far criminally rcs|>onsih|c. 02 et aeq. 
proceedings on trial of. for crime. 84-87. 
incompetent as witness. 2200. 
female, on mill knowledge of 047.

And see Lunatic.

IGNORANTS
of fact, w hen a l*ar to eriminal liability, 101, 102. 
of law. no excuse for crime 101.

ILLEGAL DRILLING. 42&

1LLITKRATK PERSON.
reading deed falsely to, 1005. 
perjury on affidavit by. 522.

ILL TREATMENT 
of child. 007. 913. 
of helpless person, 078. 007. 
of lunatic, 024. 
of servant, 000. 
of |>au|ier, 000.

IMBECILE. See Idiot ; Lunatic.

IMMATERIAL ALLEGATIONS. 1000. And see Pleading.

IMREACHING CREDIT OK WITNESS, 2308 el aeq.

IMPEDING ESCAPE FROM WRECK. 842.

IMPLEMENTS FOR COINING.
unlawfully making or possessing, 305.

And see Coin ; Coining Instruments.

IMPLEMENTS FOR HOUSE BREAKING.
I icing found in |H>ssession of, 1101 et aeq.

IMPORTING COUNTERFEIT COIN, 353.

IMPOSSIBILITY, 141. See Attempt to Commit Crime,

IMPRISONMENT.
commencement of. 248. 
expiration of. 214. 
definition of month, 3 (/). 214. 
without hard lalmur. 211. 
with hard lalsiur. 212.

when alternative to penal servitude, 212. 
illegal, when indictable, 001.

IMPROPER RECEPTION OR REJECTION OF EVIDENCE, 2055. 
Criminal Appeai..

INCEST,
by males, 073.
by females over sixteen, 074. 
attempts by males to commit, 073. 
test of relationship. 074. 
limitation on prosecution for, 075.

See

I‘ulume I. end* with /#. 1004.
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1 NCEST—rotUinued.

(tower of Court us to np|tointing guardian, 973. 
punishments, 973, 974. 
evidence, 97 ft.
offences not triable at Quarter Sessions, 974.
Vexatious Indictments Act, applied. 974.
provisions as to convictions of other offences on indictment for, 97*. 
trials to be in earner*, 97ft.

INCITEMENT,
to crime, 203, 204. 
to riot, 413. 
to murder, 204. 83ft. 
to procure aliortion, 203 (r).

And net Acckmsoky.

INCORRIGIBLE ROGUE, 
lia Ne to whipping. 21ft. 
right of ap|tcal by. against sentence. 2011.

I NC ’R IMIX ATI XG DI8CLC )SU R 88.
privilege of a witness to refuse to make. 2348 el *#•#/.

INDECENCY,
e\|tosing a cor|we naked, 1802. 
imleeent exjtosure a nuisance. 1881

exhibition. 1882. 
at ions, 187ft.

Iwlween males, 978.

INDECENT ASSAULT,
on females, 980.

under thirteen, consent no defence. 985. 
under sixteen, summary trial for, 98ft.

And nee R ai-k. 
on mah-s, 978.

under thirteen, consent no defence, 977. 
under sixteen, summary trial for, 970. 

within Vexatious Indictments Act, 1927.

INDECENT EXHIBITION, 1882.

INDECENT EXPOSURE, 188.3.

INDECENT PUBLICATIONS, 1878.

INDIA,
Admiralty jurisdiction of Courts in, ftl (» ). 209.
trial in England of officer by officials in. 31, 009, 010,011.
trial in. of piracy, 209.

of slave trade offences, 280-283.
English law of champerty and maintenance does not extend to, 887, 894 (f). 
Christian marriage in, 1000. 
de Ism turcs, 170ft. 
stock, 1708.
securities, (tensities for forging. 1708-1707. 
selling offices in, 02ft. 
extortion by officials in, 010. 
warrants, stealing, 1207. 
taking dcfiositions in, 2248.

I'e/wme /. end* with p. 1004.
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INDICTABLE OFFENCES, 

high treason, 8 («). 
petty treason merged in murder, 8 
piracy, 258. 
felony, 8, 9. 
misprision, 10, 129.

of felony, 219. 
misdemeanor, 10. 
attempt to commit crime, 10, 140. 
incitement to commit crime, 203. 
conspiracy to commit crime, Ac., 146 ft seq. 
obstructing execution of statute, 15. 
disol>cyjng statute, 11, 12, 13.

order in council. 13.1844. 
judicial order, 13. 542.

offences summarily punishable when prosecuted as, 17, 18. 
acts not punishable as. 14. 15. 16. 
nonfeasance seldom treated as. 16. 
mere trespass not punishable as. 16.

Anti tire Titien relutimj to the Particular Crimes.

INDICTMENT.
general rules as to. form of, 1935 el sri/. See Pleading). For Particular 

Offences see Title relating to the Offence. 
limitations of time for preferring, 1930. 
vexatious, 1926. 1927. 
copy of. when obtainable by accused. 2146. 
proof of, in other proceedings, 2130, 2132, 2134.

INDORSEMENT. See Bill of Exchange ; Endorsement ; Forgery.

IN DÜCEM ENT TO CON KENS. 2158. A ml see Con pension.

INDUSTRIAL SCHOOL, 
sending child to, 232.

INDUSTRIAL AND PROVIDENT SOCIETY, 
describing pro|>erlv of. 1945. 
proof of rules of, 2127.

INEBRIATES ACT'S, 244.

INFAMOUS CRIMES, 
defined, 975. 1159. 
punishment of, 975. 
threats to accuse of, 1159 et seq.

INFANCY,
legal meaning of, in English law, 58. 
civil law as to, 58 (/). 
effect on criminal res feasibility, 

child under seven, 58. 
child between seven and fourteen, 59. 
person between fourteen and twenty-one, 60, 61. 
effect on liability to punishment, 
capital offences. 205. 
penal servitude. 210. 
imprisonment, 212.
Borstal treatment, 237.
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INFANCY—milling.

iff eel of, an /« bankruptcy lair, 61.
am to bailment, 61, 12 IS. 
am to sexual offences, 60,032. 
See Child ; Young Person.

INFANT,
application of statutes to, 00 (it), 61 (y). 
n-Mjionsiliility of. for crime, 68 el sey. Ami see Child. 
offences against. See Cruelty to Children. 
not excused from crime by parental coercion. 01. 
not subject to bankruptcy law, 61. 
inciting to bet or Ikmtow, 1003 el Hey. 
female, alslucting. 060. 067.

Ami nee Child ; Young Person.

INFECTION,
assault by, 864. IK46. 
murder by, 680. 766. 
nuisance by, 1843 el ney.
|H)st|ioning trial on account of, 1007.

INFECTIOUS DISEASE,
I smalt icm for spreading. 1843 el ney.

INFERIOR COURT,
contempt of. how punished, 630. 640. 
forgery of recon Is. &<*., of. 1686. 1600. 
proof of procctslings in, 2120. 2133.

INFORMATION.
distinguished from indictment, 1023. 
does not lie for felony, 1023. 
on penAl statute, com|tounding, 682. 
ei officio, 1023.
criminal, by leave of K. B. I).. 1023.

for breach of neutrality, 206. 
for del amatory liliel, 1023 (:). 
for sending challenge, 440.

INFORMER
a competent witness. 2282.
not necessarily an accomplice, 834.
protection of, when giving evidence, 2313.

INFUSION, 830.

I NO ROBBING, 1910.

INJURE.
intent to. 1772. 1780.

See Arson ; Malicious Damage.

INJURY TO THE PERSON. See Assault.

INJURY TO PROPERTY. See Malicious Damage.

INJURY TO REPUTATION. See Libel ; Robbery ; Threats.

INLAND REVENUE,
embezzlement by officer of, 1768. 
forging stamps of, 1709 el ney.

VOL. III.
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102 Index.
INLAND REVENUE—continued. 

iwraonating officer of, 1768. 
proof of documents of, 2127.

And see Rkvknvk Laws.

INN,
disorderly, a public nuisance, IH87.
refusal to receive guests at. when indictable, 1887.
burglary at, 1087

by guest at, 1087. 
larceny at, 1287.

INNS OF COURT,
chatnliers in, burglary at, 1075. 
buildings of, netting tire to, 1780, 1781.

INNOCENCE,
presumption in favour of, 2058. 
proof of acta to establish, 2114.

INNOCENT AGENT,
crimes through. 104, 105,

INNUENDO,
when used in indictment for libel, 1020.

jx'rjury, 504.

INOCULATION, 1845.

INQUEST,
preventing holding of, 1873. And set Coronkr. 

INQUISITION,
as to homieide, 17. 821. 1936. 2224. 
as to treasure trove, 340. See Coroner,

INSANE PERSON.
reading depositions of, 2236. And see Lunatic. 

INSANITY. 62 et aeq. Ami see Lunatic.

INSCRIPTION
on tomb, wall, Ac., how proved, 2067.

INSOLVENT. See Bankruptcy Laws.

INSPECTION,
of depositions. 2252. 
of documents, 2145. 
of public IK>oks, 2145. 
of records, 2145, 2146.

INSTRUMENTS
for coining, possessing, Ac., 365.
for house-breaking, imssesaing, by night. I loi.

by day, 143.
written, how deserilied in pleadings, 1650. 1051. 

INSURANCE.
injuring, Ac. ship, to obtain, 1704. 
setting tin* to building to obtain, 1780.

INTENT
to lie criminal must Is- manifested by overt act. 141, 14 
act done with criminal intent sufficient, 141 (/).

Volume I. ends with />. 1064.
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INTENT— continual.

intent to commit crime, 140, 141, 803. 
break houses, 142 (7), 1005. 
utter counterfeit coin. 142. 
commit murder, 840 it net/. 

robbery, 1127.
maim, disfigure, disable, or do grievous lodily harm, 853.
injure or annoy. 8tW. See Poison.
excite eexual passion, 804 ( r).
procure miscarriage, 820.
resist apprehension. 804.
steal. 141. 142.
frighten trespassers, 815.
demve, 1413.
defraud by false pretences. 1514.

by injury to property, 1773. 
by forgery, 1042. 

injure property, 1773. 
statement of, in indictment, 1054.

effect of misstatement, 1074. 
presumptions as to, 2050. 
evidence of acts not charged, to prove, 2108.

And ate Evidence.
INTENTION,

false pretences as to, 1551 el net/.

INTEREST,
statements by dis-eased |>erson against. 2004. 
witness not rendered incompetent by, 2200.

INTERFERENCE WITH WITNESSES, 541.

INTERPRETATION OF STATUTES, 1-7.

INTERROGATION OF PRISONERS,
by police Indore arrest, 2180.

while in custody. 2180.
See Confession.

INTIMIDATION.
effect of. on liability for crime. 00 el seq. 
at elections, 042. 
of jury, 508. 
of witness, 541. 
by workmen. 1012.
obtaining property by, 1137. 1150. See Robbery ; Threats. 
procuring carnal knowledge by, 050.

INVITO DOMINO, 1207. See Larceny ; Threats.

I.O.U..
forgery of, 1745.

IRELAND,
law of, how ascertained, 2130, 2137, 2138.
marriages in. 1002 tt*eq.
records of Courts in, how proved, 2137.

ISLE OF MAN,
I lost office laws extend to, 1431.

ISSUE. See Evidence ; Pleading.
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JEOPARDY, meaning of, 1082 ei aeq.

JESUIT!,
law against, 208.

JEWS,
disturbing religious worship of, 406. 
liliel on community of. 1025. 

religion of. 304.
marriages of. law as to. 087. 968, 1012. 
form of oath taken by, 2207.

JOINDER OK COUNTS. 1052. See Pi.kadino.

JOINDER OF OFFENCES, 1054. See Plkadino.

JOINT OWNERS,
describing property of. 1041. 
omliezzlement by one of, 1280, 1376. 
larceny by one of. 1280, 1281. 
receiving goods stolen by one of, 1408.

JOINT STOCK BANK.
describing property of, 1042 el aeq.

JOINT STOCK COMPANY. See Company.

JOINT TENANTS,
larceny by one of, 1280, 1281.

JOURNALS OF PARLIAMENT, 
how proved, 2122.

JOURNEY,
offences committed on, 20.

JUDGE,
when a com |>e tent witness. 2265, 2348.

in perjury cases, 523.
extortion by, 614. 
corruption of, 627. 
misconduct by, 602. 603. 
oppression by, 601-603. 
lils‘1 on. 537 et aeq.
notes of. not admissible in evidence, 523, 524. 
of High Court, signature of, how proved, 2127.

JUDGMENT.
on conviction on a record of the High Court, 2002. 
of death, pronouncing, 205.

not to lie pronounced or recorded on child or young person, 205. 
recording. 206.

|K*nal servitude. 209.
after previous convictions. 247, 1969, 1901. 
imprisonment, with hard laltour, 212.

without hard labour, 211.
whipping, 216. 
jiolice supervision, 224.
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J U DOM K NT—continued 

on habitual offender, 240. 
on habitual drunkard, 244. 
limitation, 219. 
fine, 217.
sureties of peace, &c., 218. 
on child, 205. 231 el atq. 
on young person. 205, 231 el seq. 
on youthful adult, 237. 
when* prisoner already in prison, 248.
at one time for several offences, 249. And see PUNISHMENT.
restitution of property, 1313.
proof of, in superior court, 2128, 2130.

inferior court, 2129, 2130. 2131. 
foreign court, 2130 el aeq.
Irish court, 2137.

JUDICIAL PROCEEDINGS.
proof of, 2128 el seq.

JURISDICTION.
common law and statutes as to, 19-57. 
of High Court. 1932. 
of Court of Assize, 1932. 
of Court of Quarter Sessions, 1932, 1933. 
of Admiralty, 31-52.

JUROR.
tani|tcring with, bribing, or attempting to brilie, 598. 
corrupting and influencing. 598. 
misconduct by, <104.
how far a eom|ietent witness, 523, 2205, 2340.

JURY.
discharge of, befon* verdict, 2000.

JUKTICK.
conspiracy to pervert course of, 100.
interfering with administration of. indictable, 537 el seq.

J UNTICK OF THE PEACE,
acting as, without cpialilieation. not , 14. 15.
|ierjury liefore, where warrant illegal, 402. 
procissiings liefore, how proved. 2131 el seq . 2241. 
administering oath without jurisdiction. 325. 
duty in suppressing riot, 431-435. 
suppression of affrays by, 430, 437. 
liliel on. 539.
misconduct by, how punishable. 003. 
orders of, disolsslienee to. 513 el seq.

JUSTIFIABLE , 813.

JUVENILE OFFENDER. 231 el m,. 
whipping, 215.

JUSTIFICATION, 
assault. 883 el seq. 
homicide, 813. 
defamatory liliel, 1057.
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106 Index.

K.

KEEPER. See Poaching.

KIDNAPPING.
child stealing, 904.
carrying away or secreting any person, 902. 
forcibly carrying jicrsons abroad, 902. 903. 
sending prisoners out of England. 903. 
leaving seamen behind, 905.

KILLING ANIMALS, 1825. See Animais.

KING,
his money, what is, 343.
commands of, disobeying, as to return from abroad or staying in realm or aiding 

in his council, 280.
enemies of, adhering to, when piracy, 259, 203. 
libels against, 311.
prerogative of, os to precious metals and treasure trove, 339.

KING’S BENCH DIVISION, 
jurisdiction of, 1932.

KING’S EVIDENCE. See A cm mi-lice.

KING’S STORES,
offences as to, 1445, 1493.

‘KNACKERS ACT, 1770’.. 1324.

KNITTED GOODS,
malicious damage to, 1800. 
stealing, 1447.

KNOCKOUT,
whether indictable, 108.

KNOWLEDGE,
guilty, how proved, 2101, 2108. See Coin ; Fokgeky ; Receiving.

LABOUR, HARD, 212.

LAND,
things fixed to, stealing, 1250-1202. 
documentor title to, defined, 1200. 
stealing, 4c., 1205.
fraudulent concealment of, by vendor or mortgagor, 1590. 

LAND TAX,
forgery of documents rt to, 1719.

LAND TRANSFER ACTS, 
offences under, 1590, 1597.

LAPIS CALAMI SARIS,
stealing or severing in mine, 1180,1258.
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Index. 107
LARCENY,

definition, 1177.
distinction lietween grand and petit Abolished, 1177. 
taking and currying away, 1178. 

the actual taking, 1178. 
what sufficient removal, 1178. 
putting letter into a pocket, 1179. 
drawing porter from a barrel, 1179. 
attracting gas, 1179. 
where no severance. 1181, 1182. 
thief returning goods, 1182. 
pawning property of which prisoner bailee, 1182. 
attempt to take, 1180. 

taking must be incita domino, 1207.
where plot to catch thief, 1207. 1208. 
where goods delivered to prisoner by mistake. 1209. 

taking by persons who hare only a bare charge, d-c., and by bailees, 124.1. 
delivery where no change of property or legal possession, 1249. 
where delivery made lor special purpose. 1244. 
delivery where owner present. 1244. 
bailees, statute relating to, 1245. 
cases as to larceny by bailees, 1245 el seg. 
treasurer of society, 1246. 
trustee of friendly society, 1246. 
carter of coals, 1247. 
caretaker of wreck, 1248. 
married woman may lie a bailee, 1248. 
infant may l>e a bailee, 1248. 
bailment by drunken man, 1249.
traveller entrusted with goods for sale on commission. 1249. 
borrowed goods, 1250 (r). 
conversion of bill of exchange, 1251. 

taking where the owner parts with the property in the goods, 1212. 
sale on credit, 1212.
where prisoner rode away with horse after it was sold, 1212. 
where servant parted with property, 1216. 
where money obtained by means of a bet, 1233, 1234. 
where projierty parted with by reason of false pretences. 1219. 
Itossession only parted with, 1219.
delivery of goods by a servant having general authority, 1216. 
goods delivered by a carrier by mistake, 1217. 
cashier paying money on forged order. 1218.
I lost-office clerk giving money to a d«|H)sitor by mistake, 1241. 
giving a sovereign by mistake for a shilling, 1242. 
servant and wife eloping with goods, 1253. 

obtaining /tossession by fraud, animo furandi, 1209. 
jiosscssion only parted with, 1210, 1218. 
under pretence of purchase, 1219. 
larceny by a trick. 1210 el seg, 
by means of a worthless cheque, 1223. 
from automatic l»ox by putting disc in slot, 1224. 
by exchange of horses, 1218. 
by intimidation, 1224. 
by mock auction, 1224. 
by request note and permit, 1224. 
other instances, 1225 el seg.
obtaining money to pay a bill for prosecutor, 1228.

by pretence of wanting change, 1228. 1229.
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108 Index.
LA RCENY—continued.

obtaining possession by fraud, animofurandi—continued, 
obtaining money by means of cards, beta, &c„ 1233. 
tenant stealing receipt for rent from landlord, 1231. 
ring-dropping, 1235. 
confidence trick. 1237. 
ringing the changea. 12211. 
welshing. 1234. 
fortune telling. 1234. 
purse trick, 1235. 
hiring a horse for a journey. 1238. 
by abuse of legal process, 12311. 

taking goods found, 1191 et seg.
cases as to what constitutes larceny. 1191-1193. 
where goods cannot lie considered as lost, 1194. 
property left in a hackney carriage, 1195.

on a counter or stall. 1195, 1196. 
railway carriage, 1195. 

diseased pigs buried, 1197. 
marked notes or cheque, 1197. 
money dropped in a house, 11118.

dropped in the street, 1201. 
found in bureau sent to be repaired, 1198. 

where intent to steal subsequent to finding. 1201. 
keeping goods found in hopes of reward. 1202.
driving a lamb from a field by mistake, and afterwards selling it, 

1203.
taking animofurandi, 1184.

for jury to determine, 1094 (d), 1130, 1184. 
where only a trespass, 1184. 
horses taken for a ride, 1184, 1185.
miners removing ore to defraud fellow workmen. 1185, 1186. 
removing dressed skins in order to get paid for dressing them, 1186. 
servant removing master’s goods in order that another may sell them 

to master, 1186. 1187. 
stealing railway tickets, 1188.
mare taken away to comjiel the owner to pay a sum of money, 1188. 
taking under claim of right. 1189.

by mistake, 1188. 
man stealing his ow n goods, 1282. 
gleaning, 1190. 

taking lurri causa, 1204.
destroying thing to prevent its use in evidence, 1204. 

letters. 1204, 1205.
taking corn to feed master's horses, 1205. 
communicating secret dispatches, 1207. 

property in respect of which larceny may be committed, 1256 et seg. 
goods part of the freehold, 1256. 

where severed, 1257. 
ore, coal, &c., 1258. 
metal, &e., fixed to house or land, 1258. 
what buildings within statute, 1259. 
trees, 1260. 1261. 
fruit, vegetables, 1262. 
clover, grass, 1262. 

written instruments, 1262, et seg. 
wills, 1264.
deeds relating to real property, 1263.
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Index. 109
LARCENY—continued.

property in respect of which larceny may he committed—continued. 
written instrumenta—continued.

documents of title to lands, meaning of, 1266. 
records or other legal documents, 1263. 
choses in action, 1263, 1267. 
document of title to goods, 1267. 
valuable security, meaning of, 1267. 
hill of exchange, 1268. 
money orders, 1273. 
postal orders, 1273. 
cheques, 1272. 
bank notes, 1274. 
pawn ticket, 1274. 

animals, birds, and fish, 127fie 
domestic animals, 127fi. 
animals fera natures, 1277. 
tame pigeons, 127fi, 1276.

pheasants, 1276. 
rooks, 1277.
wild birds’ eggs. 1276, 1278. 
dead animals, 1277. 
partridges, 1277. 
deer, rabbits, •ish, 1277# 
dogs, 1325. 
ferrets. &c., 1279. 

electricity, 1280. 
gas, 1170. 
water, 1180. 1280.
of the oumership of the gtxxl* in res/uct of which larceny may he committed 

1280.
joint tenants, 1280. 
partners, 1280.
goods let with a house, 1281, 1282. 
man taking his own goods from bailee, 1282. 
goods assigm-d for creditors, 1284. 

in possession of wife, 128f>. 
of convicted felon, 1285.

owner of goods not deprived of property by felonious i. king, 1286. 
sjiecial property, 1286.

guest at an inn, 1287. 
iron found in a canal, 1287. 
money in ixwsession of one partner, 1287. 
bailee parting with jioasession by mistake, 1287. 
property in proceeds of a cheque, 1288. 
agister of cattle, 1288. 
goods in custodia legis. 1288.

in charge of child, 1288. 
of club, 1281. 1284. 
of fellow workmen, 1280. 
in custody of servants, 1280. 
in jiossession of coach owner, 1280. 
in |K)ssession of agent, 1290. 

children’s clothes, 1290. 
property of surviving partner, 1291. 
treasure trove, wrecks, &c., 330, 1291. 
owner unknown. 1202. 
coffins, shrouds. 1203.
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LA RC EN Y—continued.

of the ownership of the goods in respect of which larceny may he 
committed—continued. 

goods of a deceased person, 1293. 
goods of corporations and trustees, 1294, 1295. 

arrest, indictment and trial, 1295. 
arrest, 1295. 
indictment, 1290.

description of goods’in, 1290. 
coin, 1299.
written securities, 1299. 
animals, 1301.
separate takings, 1301 ellseg.
three larcenies within six months may be charged in one in­

dictment, 1301. 
venue, 1303. 
theft abroad, 1307. 
theft in Scotland or Ireland, 1307. 

proof of loss of goods, 1307.
finding property recently stolen in possession of accused, 1308, 

1309.
jjossession by wife of accused, 1310. 
identity of property stolen, 1311. 
value of property, 1312. 

punishment,
of principal in first degree, 1313.

second degree, 1313. 
accessories, 1313. 

after previous conviction, 1313. 
restitution of stolen property, 1313-1419. 

larceny by servants, 1359.
of naval and military stores, 1445. 
of articles in process of manufacture, 1447. 
by tenants and lodgers, 1449.

LARCENY ACT, 1801.. 1000 et seg.
1808..1280.
1890.. 1307.
1901.. 1407.

LARCENY BY BAILEE, 1243 et seq.

LAUDANUM. 803. See Poison.

LAW,
ignorance of, 101. 
mistake as to, 101.

LAW LIST,
evidence to prove status of solicitor, 2127.

LAW OFFICERS,
right of, to reply, 2001.

LEAD,
stealing fixtures of, 1258, 1259. 
stealing from mine, 1258.
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Index. Ill
LEADING QUESTIONS.

when permissible, 2300, 2300. 2311.
See Witness.

LEGAL PROCESS,
larceny by abuse of, 1230.

LESSEE,
special property of, 1280.
theft of chattels or fixtures by, 1440.
malicious damage by, to buildiiv.'s, Ac., 1701.

LETTER,
found in prisoner’s possession, 2100, 2101.
stealing, secreting, Ac., 1204, 1205, 1427, 1428. Ami see Post Office. 
publication of defamatory, lilicl by, 1034. See Libel. 
threatening, sending, Ac., 1150 et eeq. See Threats.

LETTER-BOX, 
damaging. 1430.

See Post Office.

LETTER OF CREDIT, 
forging, 1748, 1740.

LETTER OF HOLY ORDERS, 
forging, 1037.

LETTERS PATENT, 1021. See Patent.

LEVEL,
damaging mine with intent to destroy, 1805. See Mine.

LEWDNESS,
when indictable, 1883,

LIABILITY,
incurring, by fraud, 1455.

And see Bankrvvtcy Laws ; False Pretences.

LIBEL.
mous, 303. 

seditious, 301. 
obscene, 1876.
on administration of justice, 537. 
defamatory, 1021 et seq. 

definition. 1021-1020. 
by description or circumlocution, 1024. 
on a Ixxlv of persona, 1024, 1025. 
on the dead, 1026, 1020. 
trial, 1020, 1027.
Vexatious Indictments Act applies, 1020. 
Quarter Sessions have no jurisdiction, 1020. 
functions of judge and jury, 1027. 
punishment at common law, 1027. 

by statute, 1028.
indictment, matters essential in, 1028, 1020. 

when libel in foreign language, 1020. 
innuendoes, when needed in, 1029-1031. 
venue, 1031, 1032.
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Index.112
LI BE L—continued.

evidence for prosecution. 1032 et seq. 
publication. 1033 1037. 
malice and intent, 1037-1030. 

matters of defence,
non-publication, 1030, 1040, 1041. 
not defamatory, 1030. 
absolute privilege, 1030, 1041 et seq. 

petition to the King. 1041.
to Parliament, 1042. 

proceedings in Parliament, 1042. 
judicial proceedings, 1044, 1045. 
proceedings in military courts, 1045, 1040. 
reports of State officials, 1045. 

qualified privilege,
reports of proceedings in Parliament, 1047.

public judicial proceedings, 1047.
ex parte, 1048.

preliminary inquiry, 1048. 
proceedings Ihifore justices. 1048.

before coroner, 1048. 
public meetings. 1040. 

confidential comm unications,
privileged occasion, what is, 1051.

for judge to determine, 1050. 
in pursuance of legal or moral duty, 1051. 
in defence of self or others, 1054. 
improper course of proceeding, 1051. 
complaint to public official, 1051, 1052. 
with reference to religious society, 1052, 1053.

character of person aliout to marry relative, 1053. 
fair comment on matters of public interest and concern, 1055 -1057. 

on candidate at election, 1050. 
on literary. &c., works, 1050. 
on places of public entertainment, 1057. 
on trade advertisements, 1057. 
limits of fair comment, 1050, 1057. 

truth, how far a defence. 1057. 
evidence in aggravation or mitigation, 1050. 
special provisions as to libels in newspapers, 1000. 1003.

LIBRARY,
public, malicious damage to l>ooks, &c„ in, 1823.

LICK NCR,
marriage by, 080.

forging, 1732.
LICENSING JUSTICES,

misconduct of, 003, 004.
LIFE,

presumption of, 2002.
LIKE ANNUITIES,

forgeries in respect of, 1724, 1725.
LIGHTS,

showing as signals to smugglers, 378.
to bring ships into danger, 1707. 

deceptive, exhibiting, near lighthouses, 1708 (»>)•
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Index. 113

LIME,
putting into water to destroy fish, 1816.

LIMITATION OF TIME
for prosecuting certain offences, 11)30.

LINEN,
malicious damage to, 1801). 
stealing, 1447.

LOADED FIRE ARMS, 
w hat arc, 842, 853.

LOAN.
obtaining by false pretences or other fraud, 1455.

LOAN SOCIETY,
describing property of, 1947.

LOCAL AND TRANSITORY OFFENCES, ID <•/**/., 1938.

LOCAL BOARD (DISTRICT COUNCIL), 
embezzlement by clerk of, 1381.

LOCAL DESCRIPTION
in indictment, 1937, 1938.

LOCAL GOVERNMENT BOARD, 
proof of orders. &c., of, 2124.

LOCAL MARINE BOARD, 
offences by officers of, 1377 •

LOCAL PRISON. See Prison.

LOCK,
on river, canal, Ac., malicious injury to, 1815. 

LOCOMOTIVE,
homicide by negligent driving of, 804. 
nuisance by, 1854.

LODGER,
larceny by, of chattels, &c., let to him with lodgings, 144 
malicious damage to fixtures, Ac., by, 1791.

LODGINGS,
burglary at, 1088.

LOG-BOOK,
w hen admissible in evidence, 2141.

LONDON GAZETTE. See Gazettk.

LOOM.
malicious damage to, 1809. 
malicious damage to goods on, 1809. 
stealing goods on, 1447.

LORD CAMPBELL’S ACT’S, 
libel, 1040.
obscene publications, 1879.

LORD’S SUPPER.
* depraving,’ 394, 403.
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LOW.

of written instrument, how proved, 2008 et aeq.
secondary evidence on proof of, 2078.

LOST (IOODS,
larceny of, 1101 et seq.

LOST WRITINGS,
contents of, how proved, 2078.

LOTTERY,
a publie nuisance, 1005. 
statutes against, 1906, 1906. 
instances of,

missing word game, 1007. 
sweepstakes on horse races. 1907. 
coupon competitions, 1007. 
prize with packets of tea, 1007. 
drawings by mutual societies, 1006 (p).

LUC HI CAUSA, 
larceny must be, 1204.

LUNACY ACTS,
offences against, 025 ft aeq.

See Lunatic.

LUNACY COMMISSIONER,
penalty for acting without qualification as, 026.

LUNATIC,
defined, 62.
distinguished from imbecile or idiot, 62. 
how far rcsfionsiblo for crime, 62-80. 
proceedings on prosecution of, 82.

evidence of medical experts, 80.
hereditary insanity, 81. 

dis|K>sal of jierson found guilty but insane, 85.
insane before trial, 82, 84.

custody of, 85.
marriage of, when void, 005.
how far competent as witness, 2266.
use of deposition of, when insanity has occurred after <le|K>sition taken, 2236. 
offences against,

neglect of, 667, 678.
ill-treatment of, in asylum, &c., 024, 029.

of criminal lunatic by attendants, 025. 
of ordinary lunatic in asylum, 920. 

using mechanical means of restraint, 926. 
female, carnal knowledge of, by attendant, 947. 

offences with respect to institutions for 
keeping house without licence, 927. 
refusing to shew house. 927. 
detaining discharged patient, 926. 
deceiving lunacy commissioners, 927. 
omitting to send prescrilicd forms, 928. 
making false entry in liooks, 928.

wilful misstatements, 928. 
obstructing commissioner or Chancery visitor, 928. 
omitting to give notice of death. 928.
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Index. 115
LUNATIC—continued. 

punishments, 930.
proceedings, by whom taken, 928, 929.

attorney-general, 928, 929. 
director of public prosecutions, 928. 
commissioners, &c„ 929. 
clerk of visitors of licensed house, 929.

evidence,
proof of licence, 930.

sending notice, 929.

LUTHERANS,
disturbing worship of, 405.

M.
MACHINE,

malicious damage to, 
agricultural, 1809.
in cotton, woollen, linen and silk factories, 1809. 
in other factories, 1809. 
in mines, 1805, 1800. 
threshing, 1809.

MADMAN : MADNESS. See Lunatic.

MAGISTRATE. See Justice op tiie Peace.

MAILS,
offences as to, 1427.

See Post Office.

MAIMING,
common law as to, 852.

self-maiming punishable, 852. 
accessories, 852. 

statutes as to, 853.
shooting with intent to maim, 853.

do grievous bodily harm, 853.
setting engines calculated to cause grievous bodily harm 859. 
inflicting grievous bodily harm, 859.

And see Assault ; Bodily Harm.

MAINOUR, 1033 (o).

MAINTENANCE, 
definition, 587.
early statutes against, 587, 588. 
modern view as to limits of, 589. 
when justifiable, 589.

in respect of interest in subject matter of suit, 589. 
kindred or affinity, 591. 
tenure, 592. 
service, 692. 
charity, 592.
professional employment, 592.

punishment, 594.
MALA PRAXIS

by medical man, whether indictable, 1505.
homicide by, (181.
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MALICE

in arson, 1770.
in liliel. 1021». 1037.
in murder. 665 et aeq.
in maiming cattle, 1820.
in injuries to property, 874. 1771, 1773.
when presumed, 050, 1037. 1722, 2051).

MA LICK AFORETHOUGHT, 
criterion of murder, 055. 
express, 055. 
implied, 050. 
presumed, 050, 057. 
how averred in indictment 818.

MALICIOUS DAMAGE ACT, 1801..1771, 1831.

MALICIOUS DAMAGE TO PROPERTY, 
malice against owner not necessary, 1771. 

when presumed, 1772. 
in case of jierson of weak intellect, 1772. 
in case of act done under claim of right, 1830, 1831. 

by jiersons in jfossession of the property, 1772. 
to arsenals, dockyards, &c„ 171)3. 
to articles in process of manufacture, 1801). 
to bridges and toll bars, 181ft. 
to buildings by fire, 1778 et aeq. See Arson.

by explosives, 800 et aeq. 
to cattle and other animals, 1825. 
to crops and plantations, 1790. 
to electric wires, 1822. 
to fences and walls, 181ft. 
to fish ponds. 1815. 
to hopbinds, 1803. 
to mines and mine engines. 1805, 
to plants and vegetables, 1803. 
to salmon fisheries, 1810. 
to sea banks, canal banks. &c., 1815. 
to ships, 1793. 
to telegraphs, 1821. 
to trees, shrubs, (fee., 1801. 
to works of art, 1823.
to real or personal property not otherwise provided for, 1821). 
by tenants, 171)1.

MALICIOUS INJURY. See. Malicious Damage.

MALICIOUS SHOOTING, 853. See Assault ; Bodily Harm ; Maiming.

MALICIOUS WOUNDING, 853.

MALTHOUSK,
setting fire to, 1780.

MANAGER OF COMPANY, 
meaning of term, 1413. 
cmliezzlement by, 1381. 
fraudulent conversion of property by, 1412. 
keeping fraudulent accounts, 1412.
falsifying or destroying books of Company, 1412 (6), 1413. 
publishing false statements, &c., 1413.
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Indu. 117
MANGANESE,

stealing from mine, 1186, 1258.

MANSION HOUSE. See Ho:**.

MANSLAUGHTER. 779 et aeq. See Murder. 
definition, 779. 
punishment, 779. 
under provocation. 780. 
in mutual conduit, 710. 780. 
in resistance to officers and others, 721, 780. 
in doing criminal, unlawful, or wanton acts, 780 et aeq. 

blow aimed at one which kills another, 781. 
heedless and incautious acts, 781. 
riding restive horse in crowd, 781. 
throwing stones. 781. 
giving spirituous liquor to child, 781.

to adult, 781.
by act of trespass, 782. 
upsetting cart in sport, 782. 
discharge of gun in struggle, 782, 783. 
playing with gun, 783. 
accidents from guns, 784. 
throwing stones down mine, 784. 
throwing box from pier, 785. 
child frightened to death, 665 («). 
at unlawful game, 785 et aeq. 
prize fight, 785.

persons attending guilty, 785, 786. 
glove fight, 787. 
cock throwing, 786 (o). 
at lawful sports, 786. 
where deadly wea|>ons are used, 788. 
football, 788.
where several join to do an unlawful act, 789. 

lawful acts criminally or impro/terly performed, or act 
neglect to repair a road, 790. 
negligent delivery of medicine, 790. 
negligent slinging of casks, 790. 
negligent casting of cannon, 790. 
explosion of firework manufactory, 791, 792. 
firing at target, 792. 
negligent driving of carriages, 794. 
furious driving, 795, 796, 797. 
driving on wrong side of road, 797. 
vessels navigating, 797-799, 806. 
neglect by manager of a mine, 799.

to attend to steam engine, 800. 
to warn jH-rsons at level crossing, 802. 
by railway officials, 802-805. 

fastening down safety valve, 806. 
overloading a boat, 806. 
vicious horse turned out on common, 807. 
contributory negligence, 807. 
indictment, 818. 
coroner s inquisition. 821. 
evidence, 822. 
accessories, 779. 
punishment, 779.

t authority, 790 et sec.
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Index.118
MANTRAP,

setting, 859.

MANUFACTORY,
riotously demolishing buildings oi engines of. 418 
offensive, when n public nuisance, 1850. 
setting fire to, 1780.

MANUFACTURE,
stealing cloth, &c., in process of, 1447. 
malicious damage to articles in process of, 1809.

MANUSCRIPT,
in museum, Ac., maliciously damaging, &c., 1823.

MARINE BOARD, 
perjury before, 460. 
embezzlement, by officers of, 1377.

MARK. TRADE,
offences as to, 1591 el set/.

MARKED MONEY,
embezzlement of, 1393.

MARKET,
infringement of, not indictable, 16. 
extortion by clerk of. 615.

farmer of, 615.
interfering with goods on way to, 1919.

MARKET OVERT, 1317.

MARKSMAN.
assigning forgery on affidavit by, 522.

MAROONING. 905.

MARRIAGE,
presumption of, 1001.
false statements to obtain or prevent, 1012. 
bigamous, 979 et seq. See. BlOAMY. 
solemnization of, offences as to. 1015-1017. 
registration of, offences as to, 1018, 1019. 
register of, forging. Ac., 1732 et seq.

entries in, how proved, 2141-2143. 
certificate, Ac., of, improper issue of, 1018. 
of paupers, conspiracy to bring alx>ut, 157.

poor-law officers bringing about by threat or promise, I5(i, 157. 
of royal family, 1015.

MARRIAGE LICENCE,
obtaining, by false oath, 528. 
forging, 1732.

MARRIED WOMAN,
how far excused from crime by husband's coercion. 91-100. 
cannot conspire with husband alone, 146 (//). 
committing crime through agency of husband, 98, 99. 
occupancy of house by, 1083.
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MARRIED WOMAN—continued. 

may be a bailee, 98, 1248. 
how far subject to bankruptcy laws, 1461. 
when liable as a femme sole, 97 et seq. 
forcible entry by, 98, 447. 
liability of, for other misdemeanors, 97, 98. 
not liable as accessory after fact to husband, 91, 128. 
larceny by, of husband’s property, 1251-1256. 
taken in adultciy, killing by husband, 702. 
receiving goods stolen by husband, 94. 
separate property of, how described, 1255.

larceny of, by husband, 1255. 
Married Women’s Property Acts, 1255, 1256. 
cannot indict husband for libel on herself, 1022. 
assault on, by husband, separation order, 899. 
obtaining money from, by threats to accuse husband, 1139. 
evidence of, for husband, 2271, 2276, 2277, 2278.

against husband, common law, 2281 el seq. 
statutes, 2277 el seq. 

fine, imposing on, 218. 
recognizance by, 219 (2). And see Woman.

MASTER AND SERVANT,
liability of master for criminal acts by, 706, 1474, 1847. 
ill-treatment by master of servant, 668, 907. 
neglect to procure necessaries for servant, 909. 
trade disputes between, 1909.

MASTER OF SHIP.
embezzlement by, 1385, 1394.

And see Merchant SHIPPING Acts ; Ship.

MASTIFF,
keeping, when a public nuisance, 1855.

MATERIAL ALLEGATIONS. See Evidence ; Pleading. 

MATERIALITY.
in perjury, determined by judge, 474. 

how alleged, 494.

MAYHEM. 852.

MAYOR,
duties of. as to elections, 634. 
refusal to accept office as, 617. 
corrupt practices at election of, 637.

MEASURE.
giving short, not indictable at common law. 15. 
false use of, 1507.

MEDALS,
resembling coin, 350.

MEDICAL PRACTITIONERS, 
expert evidence by, 80, 2260. 
forging, &c., register of, 1735. 
liability of, for want of skill, 681-688.
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MEDICAL PRACTITIONER8—continued, 

mala praxis by, 083, 1505.
neglect to cull in, to child, servant, or helpless person, 074, 675, IK)!), 913. 
operation hy, when not an assault, 887. 
raj)e hy, under pretence of treatment, 937.

MEDICAL REGISTER, 
offences as to, 1735.

MEETING. See Public Meeting.

MEETINGHOUSE.
disturbing worship in, 405, 407.

MEMORY,
refreshing, 2303.

MENS REA, 101, 102.

MERCANTILE AGENT. 1409. See Factor.

MERCHANDISE MARKS ACTS, 
offences under, 1591 el seq.

MERCHANT SHIPPING ACTS, 
venue in offences under, 43. 
proof of documents under, 2127.
(lc|M>sitions as to offences under, 2249 
offenres under,

imiKxling saving of ship in distress, 1357.
selling wreck in foreign port, 1357.
leaving seamen behind, abroad, 905.
neglect of duty endangering ship or life or limb, 1790.
offences as to lighthouses, buoys, &c., 1798.
falsifying documents relating to merchant shipping, 1730, 1731.

METAL,
fixtures, larceny of, 1258.
making, to resemble gold or silver, 349. See Coin, 
in mine, stealing, &e., 1180, 1258. 
precious, prerogative of Crown as to, 339.

METROPOLITAN CONSOLIDATED STOCK, 
forgery, &c., as to, 1093.

METROPOLITAN SUBURBAN RACECOURSE, I89t,

MILITARY STORES,
offences as to. 1445. 1493.

MILK,
stealing, from cow, 1275.

MILL.
riotously pulling down, 418. 
setting tire to, 1780.

MILLER,
receiving good barley anil returning had meal, 15 (r), 
extortion hy, in taking toll. 015. 
detention of corn hy. not indictable, 15 (r).
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MILLPOND,

destroying dam of, 1815. 
putting noxious materials into, 1810.

MINK,
destroying engines, buildings, &c., of, 1805.
drowning or tilling up, 1805.
injuring ro|H‘s, tackle, &c., used about, 1800.
obstructing air-way in shaft of, 1805.
pulling down, &c., steam engine in, 1805, 1800.
riotously destroying engines, buildings, &c., of, 418.
setting lire to. 1805.
attempting to set lire to, 1805.
fraudulently taking ore from, 1180, 1258.

MINISTER OF RELIGION,
obstructing, &c., in doing his religious duties, 407, 408.

MINISTERIAL OFFICER,
misconduct by, 005.

MINUTES,
of municipal bodies, &c., how proved, 2125.

MISADVENTURE.
homicide by, 807. 808.
personal injury by. See Assault.

MISAPPROPRIATION, 1407. See Embezzlement ; Larceny

MISCARRIAGE OF JUSTICE, 2012. See Criminal Affeai.

MISCARRIAGE OF WOMEN,
procuring, 820.

See Abortion.

MISCHIEF,
killing in. 050.
malicious, 1771 et neq. See Malicious Damage 
public, causing, when indictable, 10, 151.

MISDEMEANOR,
meaning of term, 10.
sometimes called misprision, 10.
what offences indictable as, 10 14.
no accessories in, 138, 130.
abettors in, punishable as principals, 138.
common law punishment for, 240.

hard lalrour for, when lawful, 212. 
com|rounding, 570.
conviction of though facts prove felony, 1005.

MISDIRECTION, 2012. See Criminal Appeal.

MISJOINDER. 1053.

MISNOMER, 1930, 1080.

MISPRISION OF FELONY, 120. 570. See Compounding Offences.
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MI8RECBFTION of KVIDBNCK. ,SV, Ckiminai. Armi
MISTAKIO,

of law, no defence, 102.
of fa<‘t. when a defence, 102.
killing by, <150. 780. 808.
inflicting personal injuries by, 840 (n), 88.1
I«oisoninn by, 848 (r).
assault by, 883.
larceny of property obtained by. 1240-1242.

MOB,
demain! of money with threats by, 1130.

.!«(/ nee Riot ; Unlawful Assembly.

MOCK AUCTION,
conspiracy to hold, 100. 
larceny by, 1224.

MOHAIR OOODH.
malicious damage to. 1800. 
stealing, 1447.

MONEY.
how described in indictment, 1290, 1052. 
counterfeiting. See Coin.

MONEY ORDER, 
forging. 1420. 
stealing. 1273, 1420. 
issuing with fraudulent intent, 1420.

MONEY LENDER, 
fraud bv,* 1501.
inciting infant to bet or borrow, 1003.

MONOPOLIES.
common law against. 1020. 
statute of. 1021.

MONSTER.
exhibiting for money. 1882.

MONTH.
meaning of.

common law, 3 (/). 
statute, 3.
in sentence, 3 (/'). 214.

MONUMENT OF THE DEAD, 
malicious damage to. 1823.

MOOR CAME. 1334. See POACUMO.

MORALITY.
offences against. 10. IS75 et seq. A ml see VVoM vn. 
publications against. 1875.

MOR VN IAN.
affirmation by. 2207.

MOR IT! At SEE,
Larceny Act. 1001. docs not apply to, 1408.

Vuhme /. ends tvilh p. 1004.



/ iides. iL'.'i

MORTGAGOR.
concealment of deeds by, 1596.

MOTOR CAR.
homicide by negligent driving. 795. 
bodily harm by furious drix'ing. 860.

MOULD.
making or possessing. for counterfeiting coin. 365. Nee C iinin<; i nstki mknts.

for making bank-note paper, 1699. Nee Fokobky.

MVND1CK,
sex-ering or stealing in mine. 1186, 1258.

MUNICIPAL CORPORATION.
emliezzlement by offieer of. 1415. 
forging seal of to by laws, &<•.. 1689. 
forging nomination papers. Ac.. for election to. <r47 
minutes. 4c., of. how proved. 2125.

MUNICIPAL ELECTION
corrupt practices at. 637.

MURDER. 665 rf ary. 
definition, 655.

petit treason merged in. 655 (<i). 
malice aforethought. 655. 656. 

express. 656. 
implied. 656. 
when presumed. 656. 657.
how far prox'oeation may rebut presumption of malice aforetbought,

lodgment and execution, 658-660.
punishment of person* under sixteen, 305. <158. 

the partij killing
must lx- a free agent. 662.
killing tlirough innocent or irresponsible agent. 658,

'he jtarty killed, 663. 
alien enemy. 663.
unborn c hild not subject of murder. 663. 664. 665. 
death after birth from ante-natal injury, 063 
felo de 91. <160.

agreement to die together. 660 
death in doing unlawful act 661. 
inciting to commit, 666. 

the meant of killing. 665 et *tq. 
by corporal injury. 665. 
by causing fright. 665.
by exposure of children and helpless jx-rsons, 665. 
by w ant of care and sustenance of infants, 665.
by violence or threats causing deceased to jump from window or train, or 

into water, 666. 667. 
by neglect of duty, 067.
by exposure of infant to inclemency of weather, 067.
by neglect and ill-treatm< nt of apprentice or servant 668, 669, '70
by negl«-ct of bastard child, 670, 671.
by neglect of children by parent or guardian, 671.672.673 674 - "> 
by failure to supply medical aid to apprentice, 669.

child, 674.
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Index.124
M U RDRR—runt in tied.

the meaim of killing—continued.
by failure to procure aid in child-birth, 075, 670. 
by neglect of aged and helpless, 077, 078. 
by neglect of sick wife, 678. 
by perjury, 070.
by letting savage animals loose. 070, 080. 
by gross want of medical or surgical skill and care. 081 et ne/. 
by infection. 080. 
by rape, 000.

death must result from criminal act
within year and a day from act. 090. 
treatment of wounds. 000.
death from disease supervening a blow, 001, 002 
killing person suffering from disease. 002.

■provocation, 002.
by words. &c.. 003, 004. 
by assault. 005.
time for dclilieration after previous assault, 000. 
slight provocation, 700.

use of deadly weajion. 009, 700. 701. 
beating in cruel manner. 007. 
aggravation, palliating moderate blow, 007. 
nature of instrument used, 007, 008. 
correcting children, 008. 
resisting constables, 000. 
ducking a thief, 700. 
lasting trespasser, 701. 
killing trespasser. 700. 
tiring a pistol on invasion of house, 701. 
may only use necessary force, 702. 

discovering wife in adultery, 702.
unnatural offence on son, 702. 
assault on daughter, 702. 

no defence where express malice, 703.
provocation sought by party killing, 704. 

if there is cooling time, 700.
where thought and contrivance are used in procuring a 

weapon, 707.
where retaliation disproportionate to offence, 709. 

mutual combat, 710.
deliberate duel, 710.
liability of seconds and others present, 711. 
combat u|)on sudden quarrel, 711. 

first blow immaterial, 712. 
undue advantage, 712. 
violent conduct of party killed, 712-714. 
use o! deadly weaj»on without premeditation, 714. 
brutal fights, 717. 
pretended reconciliation, 717. 
wrestling in anger, 717. 
third person interfering, 718. 
blow intended for another, 720.

resistance to officers of law and private persons acting in enforcement or aid of law 
721 el «eg.

protection intended to officer, &e., in enforcing law. 721-723. 
authority of officers to arrest. 723-720. 720. See Arrest. 
authority of persons acting in aid of officers, 720.
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MURDER—continued.

resistance to officers of law awl private persons acting in enforcement or aid of 
law—continued.

authority of private persons to arrest, 727-729. 
hue and cry, 729.
full protection extends only to legal arrests, 730.731. 
resistance by poachers to arrest, 733. 
notice of authority and business of officer, &c„ 734. 735. 
mode of executing legal authority, 730. 737.

warrants. 738, 739.
resisting arrest made without justice’s warrant. 740. 744. 
disturbances on private premises, 744. 745. 740. 
breaking doors, &c., to effect arrest, 745 et seq.

in criminal cases. 745. 740. 
in civil cases. 747-749. 

resistance to illegal acts by officers, 749-755 
in /troseculion of critnimd unlawful, or imnton arts. 755. 

particular malice to one falling u|>on another, 755. 
murder in attempting to procure abortion, 750. 
general malice or depraved inclination to mischief. 750. 
unlawful act done with felonious intent, 750. 
death from acts of trespass, 758. 
natural and probable result of act, 758. 
act intending bodily harm. 758 
reckless act done in sport, 759. 
where several join to do an unlawful act, 759.

must l>edone in prosecution of purpose for which party assembled, 759

where one does an act not contemplated by the others. 759-762. 
lawful act criminally or improperly performed, or act done without authority, 

763.
officers of justices acting improperly, 763. 
in execution of civil process, 763. 

pressing for the sea service. 764.
court-martial ordering Hogging without jurisdiction, 764.
killing a person pretending to be a ghost, 764.
killing person trying to escape, 765.
duress of imprisonment by gaolers, 765, 766.
confining prisoner in infected room, 765, 766.
liability for conduct of deputies, 766.
officers executing criminals improperly, 766.
discipline of persons on board ship, 767.
correction in foro domestico, 767 et seq.
dangerous instrument of correction, 768.
immoderate use of proper instrument, 768.

by schoolmaster. 769, 770.
correction of infants of tender age, 771. 
jiersons following their common occupation carelessly, 771. 
persons using dangerous articles. 772. 

degrees of complicity in,
accessories before the fact. 116, 130, 818.

after the fact. 126, 130. 818, 826. 
aiders and abettors, 108, 114. 818. 
principals in first degree, 106, 824.

second degree, 108, 114, 824. 
attempts to commit murder, 839. 
incitement to commit murder, 835. 
conspiracy to murder, 835.
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M U R1) K R—con tin ued. 

indictment. 
form, 818.
describing offence, 820. 821. 
venue, 810. 
charging accessories, &c., 130, 818, 819. 
conviction of manslaughter, on. 820.

of concealment of birth, on, 773, 820. 
as accessory after fact, 820. 
of attempt, whether permissible, 820, 827 

coroner's inquisition for, 821, 822.
judgment and execution, 205, 658-660. 

evidence,
proof of finding the liody, when necessary. 822. 823 
when cause of death cannot Is- established, 824. 
dying d'vlaration of iierson killed. 2084. 
conversation with deceased as to his condition, 824. 
killing by innocent agent, 102, 825.

to prove nature of explosive used, 824. 
to prove dclilieration, &c., 2108 et seq.

•rrdict, 82.
of manslaughter, 820. 
of excusable homicide, 825. 
of justifiable homicide, 825, 820. 
of concealment of birth, 773. 820. 
of attempt to murder, 820, 827.

MURDERER,
convicted, rescue of, 570.

MUSEUM,
malicious damage to works of art in, 1823. 

MUSHROOMS,
damage to land by taking, 1830. 
cultivated, stealing, 1202.

MUSSELS.
stealing, &c., 1352 (it).

MUSTER BOOKS OF NAVY, 
how far evidence, 2141.

MUTE,
of malice, prisoner standing on arraignment, 85, 1981 
by visitation of Ciod, 85 et seq.

MUTILATION,
of human beings, 852. See Maiming. 
of animals, 1825. 
of books, accounts, &c., 

by clerks, &c., 1417. 
by officials of companies, 1412, 1413. 

of documents of title to realty, 1205. 
of records, 1266. 
of wills, 1204.

MUTINY,
inciting sailors or soldiers to, 321. 
at sea, 200. 321.
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MUTUAL COMBAT, 

killing in, 710 el aeq.

N.

NAMK8,
indictments, ruina as to stating. 1040.

I lowers of amendment as to, 1072. 
false, banns or marriage in, 088.

NAPHTHA,
storing, legislation us to. 1856. 

nuisance by, 1855.

NATIONAL DEBT ACTS.
forgery, Ac., with reference to, 1693, 1724.

NAVAL EXPEDITION, 288.

NAVAL STORES.
offences as to, 1445. 1403.

NAVY,
forging certificates of service in, 1720.

NECESSARIES.
cruelty by not providing. 007, 000. 013. 
homicide by neglect to provide, 067 et aeq.

NECESSITY.
homicide by, 01.

SE EXEAT liEtiSO.
writ of, disobeying, 285.

NEGATIVE AVERMENTS.
pleading and onus of proof of, 1054.

NEGLECT OF DUTY, 
cruelty by, 913. 
manslaughter by, 700. 
murder by. 665 el aeq. 
to apprentices, 665. 009, 910. 
to children, 907, 913. 
to helpless and sick persons, 007. 
to lunatics, 924. 025, 920. 
to servants, 670. 909.

And aee Negligence.

NEGLIGENCE.
in execution of public office. See Public Officer. 
manslaughter by, 790 et aeq.

contributory, in case of. 807. 
in driving vehicles, 704. 
murder by, 665 el aeq.

NEWSPAPER,
libel in, statutes as to, 1060, 1063. See Libel.
prosecution of, for advertising reward for stolen projiertv, 1402.
publication of false news, 1606.
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NEW TRIAL,

of highway and bridge indictments, 2007. 
in other criminal cases abolished, 2005, 
former law as to, 2005.

NIGHT,
defined for burglary, 1091.

poaching. 1333.
arrest for certain offences at, 729.
breaking and entering by, to commit felony, 1005. See Burglary 
In-ing armed by, with intent to break into buildings, &c., 1101. 
arrest of persons committing indictable offence by, 729, 730. 

poaching by, 1338.

NIGHT POACHING. See Poaching.

NIGHT WALKER,
whether indictable, 725 ('/), 1841. 
arrest of, 725.

NISI Pit I US RECORD, 2128 (y).

NOISE,
public nuisance by, 1849.

NOLLE PROSEQUI,
staying prosecution by, 1923. 
entering against accomplice, 2285.

NON COMPOS MENTIS. See Lunatic:

NONFEASANCE,
not in general indictable, HI. 
homicide by, 065 et seq.

NOT GUILTY,
plea of. 1981.

withdrawing, 1981.

NOTE. See Bank Note ; Promissory Note.

NOTICE,
of authority in making arrest, 734. 
to produce documents.

when needed, 2074, 2075. 
how given, 2074.

NOXIOUS MATERIAL.
using to destroy fish, 1810.

NOXIOUS THING,
what is, 830, 804.
administering with intent to procure almrtion, 829. 
administering with intent to injure, aggrieve, or annoy, 804. 
administering with intent to excite passion, 804 (g). 
administering so as to endanger life, 804.
administering to enable any person to commit indictable offence, 863 

956.
And see Poison.
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NUISANCE,

meaning of, 1833, 1838. 
public and private, 1833. 

public remedies, 1834. 
public, when subject of action 1833 (/). 

public nuisances in general, 1833 et seq. 
to public health, 1843. 
by noise and vibration, 1849. 
offensive trades and manufactures, 1850. 

brewhouse, 1850 
glass house, 1850. 
swine yard, 1850. 
fat melting, 1852. 
tallow furnace, 1850. 
tinman, 1849. 
tannery, 1850. 
offensive smells, 1853. 
other nuisances no defence, 1852. 
how far a noxious trade may bo sanctioned, 1852, 1853. 
noxious fumes, 1853. 
gas fumes, 1853. 
gas washings, 1857.

by acts or omissions to common danger, 1855 et seq. 
naphtha, 1855, 1850. 
blasting stone near highway, 1855. 
fireworks, 1856.
combustibles on board ship, 1857. 
explosives, 1855, 1857. 

by disorderly inns and other houses, 1887. 
duties of keepers of inns, 1887. 
refusing to receive guest, 1887# 
keeping grounds for pigeon shooting, 1888. 
cockpits, &c., 1889, 1890. 
playhouses, 1890. 
stages for rope dancing, 1890. 
unlicensed suburban racecourse, 1890.

places for public music, &e„ 1891, 1892. 
disorderly houses,

bawdy house, 1892 et seq. 
common law. 1892. 
statutes, 1893, 1894. 

gaming house, 1895 et seq, 
betting house, 1901. 
proceedings against keepers, 1902.

persons assisting to keep, 1902, 
betting, &c.. in streets, 1895, 1890. 
lotteries, 1905. 
indecent exhibition. 1882. 

exposure, 1883. 
publication, 1875.

offences as to dead bodies, 1801. See Corpse. 
eavesdroppers, 1841. 
common scolds, 1841. 
night walkers, 1841.
no lapse of time legalises public, 1830, 1837.
statutory protection of, 1837, 1838, 1853.
liability of landlord for nuisance on demised premises, 1835, 1830.
liability of master for nuisance caused by servant, 1847.
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NUISANCE—continued. 

indictment, 1834.
particulars. 1835. 

criminal information, 1834. 
judgment,

fine, Ac., 1838. 
imprisonment, 1838. 

of prostration, 1840. 
prohibition, 1840. 
injunction, 1834. 

costs. 2039 et aeq.
in case of removed indictment, 1840, 2048. 
in cases of obstruction, Ac., of highway. 2044. 
in case of nuisance by steam engines, 1839. 
abatement without legal proceedings, 1838, 1839.

NUL TIEL RECORD, 
plea, of proving, 2128.

NUMBER AND GENDER,
rules as to use of, in statute, 2.

NURSERY GROUND,
malicious damage to plants in, 1803. 
stealing, Ac., plants from, 1202.

OATH,
statutory meaning of, 3.
unlawful administering or taking, 327 el aeq.
voluntary, not to Ik- administered, 325.
of judge, 627 («).
of grand juror, 2347 (»).
of witness, 2295 el aeq., 2299.

power to administer, 2290. And see. Perjury,
forms in use, 2290, 2297.
affirmation instead of, by Quaker, 2297.

Moravian, 2297.
person without religious belief, 2298.
]>erson with religious scruples, 2298. 

dis|H-nsing with, in the case of young child, 919, 924, 2208, 2294. 
false, 455. See Perjury. 

not to reveal confession, 2169.

OBJECTION TO INDICTMENT, 
how taken. 1971. 
curing by amendment, 1972.

See Pi.eauinu.

OBLITERATION,
crossing on cheque, 1744.

money order, 1744. 
of documents of title to realty, 1205. 

record, 1206. 
valuable security, 1207. 
will, 1204.

OBSCENE EXHIBITIONS. 1882.

Volume I. end# with /<. 1004.



Index.
OBSCENE LIBEL,

definition, 1875, 1876. 
indictment, 1881.

particulars of, 1881.
]K>ssession of, with intent to publish, 1876.
privilege, none for, 1878.
procuring, with intent to publish, 1876.
publication of, indictable, 1876.
search warrant for, 1879.
punishment, 1882.
sending by post, 1878,1879.
summary remedies in respect of, 1880, 1881.

OBSCENE PUBLICATIONS, 1875 4 «09.

OBSTRUCTING,
administration of justice, 537. 
execution of process, 549. 
exercise of powers granted by statute, 13. 
officer in execution of duty, 893. 
railways and trains thereon, 872.

OBTAINING CREDIT,
under false pretences, &c„ 1455. 
by undischarged bankrupt, 1460.

OCCUPANCY,
of dwelling-house, 1079.

See Burglary.

OFFENCES. See Felony ; Indictable Offences ; Misdemeanor.

OFFENSIVE TRADE,
nuisance by, 1850.

OFFENSIVE WEAPON,
use of, by poachers, 1333.

by smugglers, 376. 
eases as to meaning of, 376, 1341.

OFFICE,
building used as,

breaking and entering, 1123. 
riotously damaging, 418.

public, buying and selling, 619. And see Public Office 
misconduct in, 601. See Public Office. 
refusal to serve, 617.

OFFICER.
of Army, sale of commission in, 624. 626. 
ap|K)intment of, stating, 1944 (»')•

proving. 2059. 2060.
of company or cor]>oration, embezzlement by, 1381.

falsification of books, &e., by, 1412. 1413. 
other frauds by, 1412.

of justice, assaults on. 893.
homicide of, 721 el seq.
misconduct by, 601 et seq. See Public Oi-fickr. 
protection of persons aiding, 726 

of peace. See Constable ; Police.
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OFFICER—continued.

public, of bank, 1942.
of state, &c. See Public Officer.

revenue, assaulting, 374, 388. See Customs ; Excise ; Revenue Laws.

OFFICIAL COMMUNICATIONS,
privilege against disclosure of, 2345.

as to defamatory statements in, 1045. 
unlawful disclosure of, 318

OFFICIAL SECRETS, 317, 2345.

OFFICIAL SECRETS ACT, 1889 .317.

OFFICIAL TRUST,
breach of, 318.

OMISSION,
homicide by, 667.

OPINION,
evidence of, 2149, 22(10. 
perjury as to matters of, 470.

OPPRESSION,
by public officers, 001 et seq.

ORCHARD,
fruit in, malicious damage to, 1803. 

stealing, 1202.

ORDER
of judge, forging, 1085. .

how proved, 2127.
of justice of peace, disobeying, 543 et seq.

forging, 1088.
proving, 2132, 2135. ,

of quarter sessions, disobeying, 543.
forging, 1085. 
proving, 2128, 2131.

of public deftarlment, proving, 2123, 2125. 
of King in Council, disobeying, 13.

how proved, 2123. 
of superior Court, disobeying, 543.

fdVging, 1085. 
how proved, 2127. 

fur deli eery of goods, forging, 1743.
stealing, 1207. 

for payment of money, forging, 1743.
stealing, 1272, 1273. 

made under statutory jtotcers, disobeying, 13.

ORE,
removing, in mine with intent to defraud fellow workmen, 1185. 
stealing from mine, 1258.

OUTHOUSE,
setting fire to, 1780, 1785.

OVERPOWERING DRUG,
use of, with a view to commit crime, 803, 950. And see Poison.
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OVERSEERS OF POOR,

describing property of, 1090.
transfer of property vested in, to parish council, &c., 1950. 
duties of, as to burying paupers, 1860.

drowned persons, 1871.
offences by,

refusing to take office, 618. 
misfeasance in office, 605, 606. 
nonfeasance in office, 606. 
neglect to relieve pauper, 600, 607. 

of paupers, 606, 607. 
of duty under Registration Acts, 11, 633. 
to account, <H)6.

compelling marriage with pauper, 006. 
assistant, embezzlement by, 1388. 

larceny by, 1377.
And see Poor Law.

OVERT ACT
in attempt to commit crime, 141.

to set fire to building, 1783.
crops or stacks, 1799. 
goods, 1783. 
ship, 1794.

in conspiracy, 147.
how pleaded, 181,185. 
how proved, 1994.

OWNER,
when liable for nuisance on demised premises, 1835. 
robliery by taking in presence of, 1132.

OWNERSHIP
of property, how stated in burglary, 1097.

larceny. 1280 et seq., 1940. 
generally, 1940 et seq.

OYER AND TERMINER, COURT OF, 
part of High Court, 1932. 
jurisdiction of, 1932.

OYSTERS,
stealing from fishery, 1352. 
form of indictment, 1352, 1353.

P.

PACIFIC ISLANDERS, 
kidnapping, &c., 283.

PAINTING,
cheats as to, 1507.
forging signature on, 1508 (s), 1642.
in museum, &c., malicious damage to, 1823.

PALACE,
royal, occupancy of, 1084.

striking, or drawing weapon in, 891.

VOL. III.
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Indrs.134
PALE. Sic Fence.

PANIC,
causing, in theatre, 851).

PAPER,
making, &c„ for purpose of forgery, 1005, 1700.

And see Document.
PARDON,

completion of term of sentence equivalent to, 253. 
conditional, 252, 253. 
effect of. 252 el set/. 
free, 292.
of accomplice giving evidence, 2223. 
plea of, 1990.

PARENT,
command of, does not excuse crime by child, 91. 
correction by, of child, 707. 921. See Chastisement. 
duties of, as to care, Ac., of child, 070, 071, 907, 913. 
ill-treatment by, of child, 907, 913 el seq. See Child.

PARISH,
property of, how described, 1949, 1950. 
assistant overseer, servant of inhabitants of, 1377, 1384, 1389 

And see Poor Law.
PARISH REGISTER, 

forging, &c„ 1733. 
proof of entries in, 2141, 2142.

PARKHURST PRISON, 573.

PARLIAMENT,
election to, offences relating to. 033 et seq. 
journals of. proving, 2122. 
libels against, 313.
papers printed by order of, privilege ns to, 1043. 
petition to, privileged, 1042. 
proceedings in reports of, how far privileged, 1042. 
speeches, &c., in, protected, 1042.

privilege as to inquiry into.. 2347, 2348.

PARLIAMENTARY ELECTION,
offences w'th reference to, 033 el seq.

PAROCHIAL OFFICE.
refusal to undertake, 617.

PAROL EVIDENCE. See Evidence.

PARTICULARS
of indictment for barratry, 580.

conspiracy, 185. 
embezzlement, 1401. 
public nuisance, 1835.

And see Pleading.

PARTNERS,
property of, how stated in indictment, 1941.
occupancy of house by, 1084.
property of, embezzlement by a partner, 1280, 1386.
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PARTN ER»S—ronlin ual.
property of, theft of, by a partner, 1280. 
receiving stolen goods by one of firm, 1468. 
embezzlement by servant of, 1384.

PARTRIDGE,
when subject of larceny, 1277.

And arc Poaching.

PASS BOOK,
forging entries in, 1758.

PATENT, LETTERS,
registration of, how proved, 2127. 
register of, falsifying, 1735, 11)21. 
monopoly created by, 1921.

PAUPERS,
offences by or against. See Poor Law.

PAWNBROKER,
restitution of stolen goods found in |>ossession of, 1310, 1318.

PAY
of soldier, &e.,

forgery to obtain. 1727.
|H‘rsonation to obtain, 1727. 

of sailor, false |>ctition, &c.. to obtain, 1765.

PAYMASTER-GENERAL,
substituted for accountant-general, 1720.

PEACEMAKER.
homicide of, when intervening, 719.

PEACE OFFICER. See Constable : Police.

PEAT.
setting fire to, 1799.

PECULIAR PEOPLE,
neglect by, to provide medical aid for children, 674.

PEDIGREE,
falsifying, Ac., 1596.

PEDLAR.
forging licence, Ac., of, 1737.

PENAL SERVITUDE.
substituted for transportation. 210. 
statutes relating to, 210, 211, 219 et seq. 
minimum term of, 211. 
consecutive terms of, 248, 249. 
concurrent terms of, 249 (c). 
release of convict on licence, 219. 

conditions of licence, 219, 220. 
forfeiture of licence, 220, 221. 

substitution of Borstal treatment for, 237.
of preventive detention for, in case of habitual criminal, 242. 

disqualification attending sentence of, 250. 
imprisonment alternative to, 212. 
convict at large, during sentence of, 573.
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Index.136
VENAL STATUTE,

compounding information on, 582. 
construction of, 1-7.

PENETRATION, 033, 070.

PENSIONS.
army mid navy,

forgery to obtain, 1720, 1727, 1720. 
personation to obtain, 1727, 1704, 1705.

]H-rsonation to obtain, 1708. 
school teachers',

personation to obtain, 1707.

PENTONVILLE PRISON. 573.

PEREMPTORY CHALLENGE, 
of jurors in felony, 9.

PERJURY AND COGNATE OFFENCES, 455 etseq. 
common law definition, 455. 
oath or affirmation. 455.

witness must be com|H'tent to take, 455. 
form of oath, &c., 455, 450. 
when disjiensed with in case of child, 450, 457. 

judicial proceeding, 457. 
existing cause, 457. 
contemplated proceeding, 457, 458. 
amended proceeding, 459. 

competent jurisdiction, 459 et seg. 
common law rule, 459, 400. 
statutory extensions,

county court, 400, 401. 
grand jury, 400. 
judicial committee, 400. 
naval court-martial, 400.
registrar of admiralty or vice-admiralty court, 460, 401.
revising barrister, 400.
registrar of county court, 401.
matrimonial court. 401.
probate court, 401.
bankruptcy proceedings, 401, 402.
winding-up proceedings, 401.
election commissioners, 401.
committees of either House of Parliament, 401.
court of referees, 401.
judges on Irish and Scotch private bills, 401. 
taxing officers of Parliament, 401. 
ecclesiastical courts, 401. 
arbitrators, 400. 
commissioners of oaths, 401.
commissioners to take evidence for colonial and foreign tribunals, 401. 
deputy judges, 402. 
justices of peace, 460, 402, 400. 

materiality to question involved in the proceeding, 400. 
materiality a question of law, 474, 475. 
oath tending to mislead the court, 400. 
direct relevance not essential, 407.
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PE RJ U R Y—continuai.

materiality to question involved in the proceeding—continued. 
matter affecting credit of witness, 473. 
evidence to justify admission of document, 467, 468. 
entry of land in pursuit of game, 469. 
date of a transaction, 469. 
passing by another name, 470. 
reading over bond, 472. 
destruction of accounts, 472. 
in bastardy cases, 471. 473. 
at coroner’s inquest, 471. 
where inadmissible evidence admitted, 467. 468. 
oath denying contract void under Statute of Frauds, 470. 

falsity,
in fact. 476
as to opinion or belief, 476. 

deliberation.
false oath must be wilful, 476, 477. 

corrupt motive,
matter of inference for jury, 477, 478. 

punishment,
common law. 479. 
statute, 479, 480.
old disqualifications on conviction abolished, 480. 
statute of Elizabeth as to, 525, 

indictment, trial, d-c.,
quarter sessions no jurisdiction, 478.
Vexatious Indictments Act applies, 1927.
power to order prosecution, 481.
form of indictment, 482.
two cannot be indicted together for perjury, 483.
venue, 483.
time, 484.
description of Court, 484. 
description of proceeding, 48,r>.
jurisdiction of court before which false oath taken, 480-400,
mode of taking oath, 490.
setting out false evidence, 491, 492.
ambiguity of statement, 493, 494.
innuendoes, 604, 605.
averment of materiality, 494-602.
assignments of perjury, 602, 603.

in case of contrary depositions 604 
conclusion, 600.
defects in, how far amendable, 60/ 

evidence,
one witness not sufficient, 508. 
nature of corrolioration required, 508, 513 
proving former trial, 482, 483, 515. 

of cause, 515. 
at quarter sessions, 1517. 
in county court, 517. 
at petty sessions, &c., 518, 519. 

use of judge's notes at former trial, 523. 
calling chairman of quarter sessions, 523. 

county court judge, 523. 
grand juror, 623.

statutes of Hen. VIII. awl Elivibeth as to, 525.
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PE RJ URY—continued.

subornation of perjury, 527 
indictment for, 482. 

inciting to commit perjury, 527. 
pre Miration, 478. 
f abricating evidence, 530. 
false oaths not amounting to perjury, 528. 

to obtain marriage licence, 529. 
false answers by voter at elections, 643. 

false statements not on oath,
Statutory Declarations Act, 1835. .531-536. 
Pawnbrokers Act, 1893. .533.
Merchandise Marks Act, 1887.. 1591. 
Debtors Act, 1869.. 535. 
to obtain marriage licence, Ac., 1012. 
ns to election expenses, 647. 
quarter sessions no jurisdiction, 535.

PERMIT. EXCISE, 
forging, 1721.

PERPETUATION 
of testimony, 2246.

See Depositions,

PERSON,
meaning of, in statutes, 3.
stealing from. 1551. And see Robbery.

PERSONAL VIOLENCE. See Assault ; Robbery.

PERSONATION, 
common law, 1763. 
at elections, 612. 
to obtain property, 1763 et seq.

pensions. 1726-1729, 1761-1769.
See False Personation.

PERVERSION OF JUSTICE, 
nets intended for. 537 el seq. 
conspiracy for, 160 et seq.

PETIT LARCENY, 
defined. 1177.
merged in grand larceny, 1177.

PETIT TREASON.
merged in murder. 655.

PETITION,
bankruptcy, how proved, 1457. 
election, improperly withdrawing, 647. 
to King or Parliament, privileged, 1041, 1042. 
tumultuously presenting, 424.

PETROLEUM ACTS, 1856.

PETTY SESSIONS,
proof of proceedings at, 2131-2134.

PHARMACEUTICAL ( H EMISTS. 
falsifying register, Ac., 1735, 1736.
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PHEASANT,

when subject of larceny, 1276. 
eggs of, when subject of larceny, 1277.

And see Poaching.

PHOTOGRAPH, 
evidence by, 2067. 
for forging notes, 1703.

PHYSICIAN. See Medical Practitioners.

PICKETING, 1912. See Trade Disputes.

PICKLOCKS, Ac..
jfossessing, with intent to enter building, 142, 1101.

PICKPOCKET,
killing by ducking, 700. 
punishment of, 1551. See Robbery.

PICTURE,
obscene, publishing, Ac., 1875, 1882. 
forging signature to, 1508, 1642. 
in museums, Ac., malicious damage to, 1823.

PIGEONS,
tame, stealing, 1276.

unlawfully killing, 1276 (q).

PIGS,
nuisance by keeping, 1850. 
stealing, 1321.
stealing buried carcases of, 1197. And see Animals, 

PILES
of dam, Ac., malicious damage to, 1815.

PILLORY,
alfolished, 250.

PILOT.
endangering ship, 1796.

PIRACY.
meaning of term, 255. 256. 
common law as to, 255 (a), 
jure gentium, 255, 256.

triable l»y admiral, 257.
according to course of common law. 255, 257, 267, 208. 
in British |H)saessions, Ac., 268, 209. 

by municipal law,
under28 Hen. VIII. e. 15. .257. 
under 22 A 23 Car. II. c. 11.. 259.

failure to resist pirates, 259. 
under 11 Will. III. c. 7. .259 el seq.

making revolt on ships, 259-200, 201. 
lighting under foreign commission, 259. 
running away with ships, 259. 
yielding ships voluntarily to pirates, 259. 
venue, Ac., 262.

under 4 Geo. I. c. 11, s. 7. .262.
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PI RACY—continued.

by municipal law—continued.
under 8 Geo. I. c. 24. s. 1. .262.

trading with pirates, 262.
18 Geo. II. o. 30.. 263.

piracy under enemy’s commission, 263.
And see Si.avk Trade. 

accessories to. 264, 265, 266.
receiving, Ac., on land, 265. 

punishment,
former law, 266. 
present law, 266.
of piracy with violence by death, 266.

PLACE,
statement of, in indictment, 1937, 1938, 1939.

See Pleading.

PLACE OF TRIAL. See Jurisdiction ; Venue.

PLAGUE,
infecting others with, 689, 1844.

PLANTATION,
setting fire to trees, Ac., in, 1799.

PLANTS,
roots, fruit, Ac., grow ing, not subject of larceny at common law. 1256. 
maliciously destroying, 1803. 
stealing. 1262.
destroying or damaging with intent to steal, 1262.

PLATE,
gold and silver, offences as to, 341, 1714.
making, Ac., for forging bank-notes, treasury bills, Ac., 1695.
for stamps, forging, 1709 et seq.

PLAYERS,
unlawful assembly and riot by, 411 (/).

PLAYHOUSE.
when a public nuisance, 1890.

PLEADING,
definitions,

‘ indictment,’ 1935.
‘ property,’ 1935.
* person,' 3. 
gender, 2. 
number, 2. 

indictment,
commencement, 1936. 
conclusion, 1937. 
venue, 19, 1937.
for transitory offences, 26, 1937. 
local description, 1938. 
defects in, cured by verdict, 1936. 
immaterial averments in, 1935, 1936. 
statement of, 

time, 1939. 
value, 1939.
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PLEADING—continued, 

indictment—con tin ued.
statement, of names. 1940. 
statement of ownership, 1940 et aeq. 

joint owners, 1941. 
hanking copartnership, 1942, 1945. 
building society, 1947. 
industrial and provident societies, 1945. 
friendly societies, 1945. 
loan societies, 1947. 
trade union, 1948. 
trustee savings banks, 1940. 
county property, 1948. 
parish property, 1949, 1950. 
union property, 1949, 1950. 
highway property, 1950. 
commissioners of sewers, 1951. 
turnpike trusts. 1950 (i). 
public service. 1951.
|lost office, 1951. 
police, 1951. 
married woman, 1951. 

description of writings,
in case of larceny, &c., 1951. 
in case of forging or uttering, 1650, 1952. 

description of money, 1952. 
joinder of counts.

for felony, 1952, 1953. 
for misdemeanor, 1953, 1954. 

positii'e ai'erments. 1954. 
negative averments, 1954.

onus of proof, 1955, 1957. 
offences committed after previous conviction,

7 & 8 Geo. IV. c. 28. s. 11.. 1959.
6 & 7 Will. IV. c. 111 . 1959.
24 k 25 Viet. e. 96, s. 116.. 1959.
24 & 25 Viet. c. 99. s. 37.. 1900.
34 A 35 Viet. c. 112. s. 9.. 1960.
any number of previous convictions may be charged 1960 

defects in,
what immaterial, 1935. 1930. 

cured by verdict, 1936. 
amendable at trial, 1972. 

formal, w hen to lx* objected to, 1971. 
duplicity, 1954.
misjoinder of charges, 1952, 1953. 

amendment.
common law rules, 1971. 
statutory provisions, 1971, 1972. 
time for making. 1978. 
amendments allowed, 1975. 
amendments refused, 1977.

power to convict of offences other than that charged in, 1962 et seq 
common law rule, 1962-1905. 
statutory extensions, 1965 et seg.

PLEAS,
mode of pleading. 1981, 1993. 
taking orally, 1981.
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PLEAS—continued.

procedure on refusal by accused to plead, 85, 1981.
in abatement, 1980.
dilatory, 1906.
to jurisdiction, 1980.
in bar, 1980.
not guilty, 1981.
autrefois acquit, 1982.

convict, 1981.
form of, 1993. See Autrefois Acquit. 

pardon, 1996.
justification of defamatory libel, 1057.

PLEASURE GROUND,
stealing plants in, 1262.

PLEDGE,
fraudulent, by factor, &c„ 1410.
stolen goods taken in, restitution to owner, 1316.
compensation to pawnbroker, 1316.
by bankrupt of goods not paid for, 1454.

PLUMAGE,
stealing, &c., 1326.

PLURAL,
in statutes includes singular, 2.

PLURALITIES ACT,
perjury at inquiry under, 461.

POACHING,
deer, offences as to, 1327. 
old laws as to, 1327. 
fish, offences as to, 1351. 
unlawful assembly for, 424.

old laws as to, 1331.
qualified property in, of owner of soil, 1331. 
living and at liberty, not subject of larceny, 1331. 
cooped, or domesticated, within law of larceny, 1276, 1337.
Imres and rabbits, right of occupier to take, 1335 (x).

in warrens, unlawfully taking, 1335. 
definition of, in Night Poaching Act, 1828.. 1334.

Poaching Prevention Act, 1862.. 1337. 
unlawfully taking by night, 1331. 

night defined, 1333.
entering land by night to take, first offence, 1332, 1343.

second offence, 1332, 1337. 
third offence, 1332, 1337.

nature of entry on land necessary to constitute offence, 1343-1347 
poaching by night on highways, 1334. 
return of convictions, 1333. 
limitation of time for prosecution, 1333, 1336. 
entry on land by night, by armed gangs, 1333. 
arrest of jioaehers by keepers, Ac., 1332, 1338, 1341. 

police, 1335.
• any person, 1339.

form of indict ment, 1348-1350.
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POISON,

murder by, 665, 756, 
evidence to prove intent, 2110, 2111. 
taken by jterson not intended, 756. 
negligence as to, 772. 
administering, what is, 832 

by mistake, 689, 756. 
to cause sickness, common law, 16.

statute, 864.
with intent to murder, 840, 
so as to endanger life, 864.

inflict grievous bodily harm, 864. 
to procure abortion, 829. 
to excite passions, 864 (g). 
to injure or annoy, 864. 
through innocent agent, 104. 

laying, &c., for animals, 1826 (n). 
using, to kill fish, 1816.

POLICE. See Arrest ; Constable ; Public Officer. 
embezzlement or larceny by person in, 1423. 
homicide of, 721 et aeq., 78Ô.

by, 763, 813 et aeq. 
pension, obtaining by fraud, 1768.

POLICE SUPERVISION, 
sentence of, 224.

POLL See Election.

POLYGAMY, 979. See Bigamy.

POND.
malicious damage to, 1815. 
poisoning fish in, 1816.

POOR LAW
guardians, describing property vested in. 1949.

prosecutions by, for assault, ill-treatment, &c., 910, 921. 
costs of, how paid, 910, 921, 2039 et aeq. 

officers, assaults on, 894.
embezzlement by, 1377, 1388. 1389.

build inga used for purjwsea of, 
riotously demolishing. 418. 
setting fire to, 1780. 

overaeera of,
describing property vested in, 1950. 
penalty for not taking office, 61S. 
neglect of paupers by, 605, 000, 007. 
frauds, &c., by, 612.

I*OOR PRISONERS DEFENCE ACT, 1903. .2048.

1*0 RT,
stealing from vessel in, 1355.
foreign, offences on British ships in. 33, 34.

POSITIVE AVERMENTS. 1954 See Pleading.
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POSSE COM IT AT VS.

duties of sheriff ns to. 432. 
neglecting to join. 285. 
raising, not riot, 410. 
resisting. 729,

POSSESSION.
of coin defined, 345. 357. 358. 
of coining instruments, 345. 365. 
of documents, 2072. See Evidence. 
of housebreaker's tools nt night, 1101. 
in larceny, 1178. 1209. 1212. 1219. 
in receiving, 1468. 
of naval stores, 1445. 1493. 
of a libel. 103.3.
of goods recently stolen, 1308, 1482, 2063.

POST.
describing property sent by. 1431, 1951.

POSTMARKS.
evidence by, 1034.

POSTS! AST K R (1 EN ERA L.
laying property of j*ostnl packets in, 1431. 
proof of documents issued by, 2124.

.4 ml see Post Office.

POST OFFICE.
offences against lairs relating to,

definition of officer of the post office, 1432. 
post office, 1432.
|>ost office letter box. 1432.
in course of transmission by post, 1433.
mail, 1432.

stopping with intent to rob or search, 1427. 
mail bag, defined, 1432.

stealing, 1427.
from mail ship. 1427. 

stolen, receiving, 1427.
fraudulently retaining. 1428. 

fiostnl picket, defined. 1432.
stealing in course of transmission by |>ost, 1428. 

from post office, 1427. 
from officer of the post office, 1427. 
chattels, &c., from, in course of transmission, 1427. 

unlawfully taking from mail bag sent by mail ship, 1427. 
stolen, Ac., receiving, 1427. 
fraudulently retaining, 1428. 
criminally diverting from addressee, 1428.
embezzling, secreting, or destroying, by officer of |>ost office, 1428. 
opening or delaying by officer of |H>st office, 1428. 

money order, defined, 1429.
officer fraudulently granting or issuing. 1429.

re-issuing after payment, 1429. 
forging. 1429. 
stealing, 1429.
fraudulently altering, crossing on, 1429. 

postal order, offences as to, 1429. 
stamps, forging or imitating, 1429, 1713.

}'nlunie I. ends with />. 1064.



Index. 145
POST OFFICE—continued.

injuring |K>st office letter Ik»x, 1430. 
sending obscene articles, &c., by, 1878. 
telegram, is a postal packet, 1432. 

forging, 1700.
divulging contents of, 1433, 1434. 
forged, demanding property on, 1701. 

telegraph poets, wires, &c., injuring, 1821.
submarine, offences relating to, 1822.

POSTAL ORDER, 1420. See Post Orne*.

POSTPONING TRIAL, 1997. 2000.

POUND BREACH, 
indictable, 551. 
summary remedy for, 552.

POWDER. See Explosive Substance.

POWER OF ATTORNEY,
fraudulent conversion by person entrusted with, 1409. 
to transfer stock, forging of, 1092.

PRAYER BOOK.
ridiculing. 393. 394.

PREACHER.
disturbing. &c.. 402, 407.

PRECIOUS METALS.
prerogative of Crown as to, 340.

PREGNANT WOMAN.
dejfosition of, when admissible. 2234. 
procuring her own miscarriage, 603, 829. 
acts done to procure miscarriage of, 829. 
conspiracy to procure miscarriage of, 151, 834. 
killing, child at birth. 004.
killing, by acts done to procure miscarriage, 117. 119.

PRESCRIPTION
in favour of public nuisance, none. 1830. 
as to prosecution for certain crimes, 1930.

PRESUMPTIONS.
in favour of validity of marriage. 986. 
nature and instances of, 2058-2005.

PRETENDED TITLES, 
buying or selling, 597.

PREVENTION OF CRIMES ACT, 1871.221 >t *//.
1879.. 220.
1908.. 240.

PREVENTION OF CRUELTY TO CHILDREN, 912. See Chilv ; Chub nr. 

PREVIOUS CONVICTIONS,
punishment of offences committed after,

larceny after conviction of felony. 247.
conviction of misdemeanor, 247,
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146 Index.

PREVIOUS CONVICTIONS—continued.
punishment of offences committed after—continued. 

larceny after two summary convictions, 248.
‘ crime ’ after previous conviction of * crime,’ 224, 

definition of crime, 224. 
two previous convictions of crime, 223. 

night jKmching after, 1332, 1337. 
coinage offences. 300. 364. 
uttering counterfeit coin after, 358. 
trial of offences committed after,

form of indictment, 1958-1900. 
mode of arraignment and trial, 1059. 
proof of former conviction, 1958-1901, 2132-2134. 

of identity of accused, 2135.
of, where prisoner seeks to establish good character, 1901, 
on charge of receiving stolen goods, 1487. 

cross-examination as to, 
of witness, 2321. 
of accused jx>rson, 2271.

PRIEST,
confession to, whether privileged, 2331.

PRIMARY EVIDENCE, 20tH. See Evidence.

PRINCIPAL,
in first degree, 100.
in case of crime through innocent agent, 104, 105, 100. 
all present principals though only one acts, 100, 108, 114. 
in second degree, 108. 

indictment, 133, 134. 
punishment, 133. 
termed aider and abettor, 108. 

or accomplice, 108. 
an accessory at the fact, 108. 
must lie present aiding and abetting, 108.

presence, actual or constructive, 108-113. 
participation, 108.

And see Accessory.

PRINTER,
liability of, for printing libel, 1035.

PRISON,
convict, 210.

rules for governing, 211. 
escajH) from, 573.

local, rules for governing, 212, 213, 214. 
escape from, 571.

substitution of place of detention for, in case of persons under sixteen, 231. 
of Borstal Institution for, 237. 
of place of preventive detention for, 240. 

offences committed in, punishment of, 215.
PentonviUo, 573 (d). 
l'arkhurst, 573. 
breaking,

defined, 563. 
common law, 563.
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PRISON —conlin ued. 

breaking—continued.
statutes, 23 Ed. !.. 563.

25 Geo. II. c. 37. s. 9. .870.
28 & 29 Viet. c. 126, h. 37. .571. 

legality of imprisonment, 503. 
crime for which in prison. 504. 666. 
mode of breaking out, 505. 
escape of prisoner, 505. 
proceedings for, 505.

indictment, evidence, punishment, 565. 506.
And see Escape ; Rescue.

PRISONER,
bringing up as witness, 2259, 2200. 
confession by, 2154 et aeq. See Confession. 
documents in possession of, 2073, 2099. 
examination of, on oath, common law, 2209.

Criminal Evidence Act, 1908. .2271. 
interrogation of, by police, 2180. 
poor, defence of, 2048. 
pro|K-rty found in |>ossc8sion of. 2099. 
right of, to inspect de|)ositions, 2252.

copies of depositions, 2252. 
defence by counsel, 1998. 

right of, to speedy trial, 1997, 2000. 
sentence on. See Punishment. 
statements by, 2189, 2217. 
witnesses for, com|ielling attendance, 2210.

taking depositions of, 2216.

PRIVATE ACT,
how proved, 2121.
when judicially noticed, 2121.

PRIVATE HOUSE,
authority to enter to make arrest, 745 el seq. 
entry by constable at request of master, 744.

PRIVATE INJURY, 
not indictable, 14.

PRIVATE PERSON, 
arrest by, 727-730. 
intervention by, to stop affray, 430.

to prevent illegal arrest, 751 et aeq. 
to suppress riot, 432 et aeq. 
to assist officers of justice, 720. 

libel on, 1021 et aeq. See Libel. 
protection of. when acting in aid of law, 727.

PRIVILEGE,

absolute, 1041. 
qualified, 1047. See Libel. 

of witness,
from arrest, 2200.
to refuse to answer certain questions, 2331 et aeq. 

incriminating questions, 2349, 2351.
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PRIVILEGE—continued, 

of mines»—continued.
communications between husband and wife, 2331.

lawyer and client, 2332.
official secrets, 2345.
matters in Parliament, 2347. 2348.

Privy Council. 2340. 
proceedings before grand jury, 2340.

PRIVILEGED OCCASION, 1047. See Libel.

PRIVY COUNCIL,
acts of, how proved, 2123, 2124.
orders of King in, disobeying, when indictable. 13.
transactions of, privileged from disclosure, 2340.

PRIVY SEAL
counterfeiting, 1083.

PRIZE FIGHT,
assault by blows given in, 880. 
homicide by blows given in, 785. 
unlawful assembly for, 424. 
spectators, how far accomplices, 785, 880.

PROBATE COURT,
judicial notice of seal of, 2120.

PROBATE OF WILL,
when conclusive evidence of will, 2120.

PROBATION OF OFFENDERS ACT. 1007 . 227.

PROCEDURE,
no vested right in, 2.
criminal. See Arrest ; Pleading.

PROCESS, JUDICIAL 
forgery of, 1085 et seq. 
larceny by abuse of, 1230.

of documents relating to, 1200. 
obstructing execution of, 540.

PROCLAMATION,
against rioters, 414, 415. See Riot. 
how proved, 2123, 2124.

PROCURING 
aliortion, 820.
commission of felony, 110. See Accessory. 

misdemeanor, 138.
defilement of females, 055. See Rave. 
publication of libel, 1035.

PRODUCE, NOTICE TO, 2074.

PRODUCTION OF DOCUMENTS, 2074, 2075.

PROHIBITION, 
of nuisance, 1840.
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PROMISE,

confession induced by, how far admissible, 2158. See Confession. 
no false pretence by, 1551. See False Pretences.

PROMISSORY NOTE, 
defined, 1742 (*).
causing to bo made by force, &c., 1100. 
forging, 1742. 
stealing, 1207, 1208.

PROPERTY,
definition in Larceny Acts, 1100. 
of convict, administration of, 251 (/). 
malicious damage to, 1771 el aeq. 
ownership of, how stated, 1040 ct aeq.

PROPERTY AND POSSESSION,
consideration of, in reference to larceny, 1178, 1209. 1212.

See Larceny.

PROPERTY TAX. See Revenir Laws.

PROSECUTION,
costs of, 2039 et aeq.
|>crsons entitled to institute, 1923.
limitation of time for, as to certain offences, 1930.

PROSTITUTE,
encouraging girls to become, 953. 
procuring woman to become, 755.

PROSTITUTION,
habitual use of premises for, 1893, 1894.

See Brothel.

PROTECTION OF WITNESS, 
from arrest, 2260.
from answering certain questions, 2331 et aeq.

PROVIDENT SOCIETY,
describing property of. 1945. 
proving rules, &c., of, 2127.

PROVISIONS,
enhancing price of. 169, 1920. 
unduly abating value of, 1920. 
unwholesome, selling, 1503, 1847.

PROVISOES IN STATUTES,
rules as to pleading and proof of, 1954.

PROVOCATION. See Assault ; Manslaughter ; Murder.

PUBLIC,
frauds affecting the, 1501 et aeq.

PUBLIC BODIES CORRUPT PRACTICES ACT, 1889. .268.

PUBLIC BOOKS, 
inspection of, 2145.
when evidence, and how proved, 2141 et aeq.
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PUBLIC BRIDGE,

malicious damage to, 1819.

PUBLIC BUILDING,
setting fire to, 1780.

PUBLIC COMPANY. See Company.

PUBLIC DOCUMENTS,
proof of, 2121 et seq.

PUBLIC ENTERTAINMENT,
penalties for giving, without licence, 1891.

PUBLIC FUNDS,
securities relating to, embezzling, 1421.

forging, &c., 1691 el seq. 
personation of owners of, 1691, 1692.

PUBLIC HEALTH,
offences affecting, 1843.

PUBLIC HOUSE,
authority of constable in, 744. See also Inn.

PUBLIC INDECENCY, 1882, 1883.

PUBLIC JUSTICE,
obstructing, defeating, perverting, &c., 637 et seq. 
conspiracy to pervert, &e„ 163.

PUBLIC MEETING,
reports of, when privileged, 1049, 1050. 
on highway, illegal, 413.

PUBLIC NUISANCES, 1833 et seq. See NUISANCE.
PUBLIC OFFICE,

misconduct by jiersons in, 001 et seq. 
purchase or sale of, punishment, 019. 
misconduct, &c., in. See Public Officer, 
refusal to execute, 017.

PUBLIC OFFICER,
misconduct by, when indictable, 001.

punishable by forfeiture of office, 601, 002, 603.
oppression by. 

judge, 601. 
justice of peace, 603. 
sheriff, 607. 
coroner, 002. 
gaoler, 605.
crown officials abroad, 009-612.
|>oor law officers, 005. 

neglect of duty by,
executive or ministerial officer, 004.
sheriff, 007, 008.
constable, ($05.
poor law officers, 000.
churchwarden, 004.
clergyman, 005.

acceptance of bribes by, 027. See Bribery. 
breach of official trust, 317 et seq.
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PUBLIC OFFICER—eontinuid. 

frauds by,
justices’ clerk, 612. 
overseers of poor, 612, 613. 
embezzlement by, 1423. 
larceny by, 1423. 

extortion by, 613. 
coroner, 615. 
gaoler, 615.
ecclesiastical officers, 615. 
franchise holders, 615. 

clerk of market, 615. 
farmer of market, 615. 
feiryman, 615. 
miller, 615. 

justice of peace, 614. 
officials in India and colonies, 609-612. 
officers of courts of justice, 614. 
sheriff, Ac., 607, 615. 
indictment for, 616. 

of bank, 1942.
PUBLIC PLACE,

what is, 1883-1885.
PUBLIC RIGHTS,

hearsay evidence as to, 2094.
PUBLIC SERVANT. See Public Officer.
PUBLIC STORES,

offences as to, 1445, 1493.
PUBLIC WORSHIP,

penalties for disturbing, 401 et set].
PUBLICATION,

of forged writings, 1599. See Forgery. 
of libel, 1033, 1039. See Libf.i..

PULSE,
setting lire to crop of, 1799. 
includes beans, 1800.

PUNISHMENT. See the titles of the res/tectice offences. 
for felonies not specifically provided for, 247.

after previous conviction, 247, 248. 
for misdemeanor at common law. 249. 
of principals in second degree, 248. 
of accessories lief ore fact, 130, 248.

after fact, 126, 131, 133.
of aiders and abettors in misdemeanor, 138, 139, 248. 
jiarticular forms of, 

banishment, 208. 
death, 205, 206. 
ducking stool, 250. 
exile, 208.
expulsion (of aliens), 208. 
line, 217.
detention in Borstal Institution, 237.

of children and young persons, 230. 
preventive, of habitual criminals, 240, 244. 
of habitual drunkards, 244.

x 2
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PUNISHMENT -cmtiMud.

particular forms of—continued.
imprisonment without hard labour, 212, 213, 249.

with hard labour, 212. 
penal servitude, 210, 211. 
minimum term, 211. 
pillory abolished, 250. 
police supervision, 224. 
solitary confinement abolished, 214. 
stocks, 250.
sureties to keep peace, &c., 218. 
transportation, 209.
under Criminal Law Consolidation Acts, 133, 248 
whipping, 215, 216.

PURCHASE,
forcible, robbery by. 1132. 
pretended, larceny by, 1211, 1219.

PURCHASER,
concealing title deeds, &c., from, 1596.

PURLIEU OF FOREST, 
taking, &c., deer in, 1327.

PURPORT,
meaning of, in indictment, 1654.

QUAKERS,
affirmation by, 2297. 
marriages of, 998.

QUARANTINE,
old law ns to, 1843. 
present law, 1843.

QUARREL,
homicide in, 711.

QUARRY,
blasting stone in, 1855.

QUARTER SESSIONS, COURT OF, meaning, 4. 
jurisdiction of, 1932, 1933.
appeal from conviction on indictment at, 2010. See Criminal Appeal. 
proof of proceedings at, 2130 et seq.

QUASHING,
indictment for duplicity, 1954. And see Pleading. 
conviction. 2012. See Criminal Appeal.

QUAY,
malicious damage to. 1815.

QUESTIONING PRISONER, 2185, 2217. See Concession ; Statement.
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R.

RABBITS,
wild, not the subject of larceny, 1277. 
in warrens, taking, &c., 1334. See Poaching.

RACK,
attempting to obtain prize in, by false pretences, 1550, 1551.

RACECOURSE.
.suburban, licensing of, 18!M).

RACK MEETING,
nuisance caused by, 18811.

RAILWAY,
arrest by servants of, 884.

of officials drunk or misconducting themselves 871. 
offences affecting traffic on,

malicious obstruction with intent to endanger passengers, 872. 
maliciously throwing. &e., at trains, with like intent, 872. 
malicious damage to bridges over or under, 873.
malicious obstruction, with intent to upset or injure engines, &c., 873. 
malicious obstruction of engine or carriages, 874. 
unlawful acts or omissions endangering safety of passengers, 873. 
maliciously altering jioints, 873.

altering, &c., signals. 873. 
malice under above enact ments, 874. 
mischief, 877.
‘ wilfully,* 875, 870.

venue for offences committed in carriage travelling on, 20.

RAILWAY COMPANY,
embezzlement bv servant of, 1385. 
setting fire to building of, 1780.

And see Railway.

RAILWAY TICKETS,
conspiracy to commit fraud as to, 171. 
forging, 1758.
obtaining by false pretences, 1515. 
stealing, 1188.

RAM, 1321. See Cattle.

RAPK.
definition, 931. 
carnal knowledge, 933. 

penetration, 933. 
emission, 933. 934. 

without consent, 931, 934. 
woman asleep, 934.

insensible, 934.
by personation of husband, 934, 935. 
by forcible marriage, 935. 
yielding under duress, 935. 
submission, 936. 
consent obtained by fraud, 934.

pretence of medical treatment, 936, 937.

r
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HA P E —ron/in ued. 

capacity to commit,
lx>y under fourteen incapable as principal in first degree, 1)32.

liable as principal in second degree, 932. 
husband liable as principal in second degree, 933. 
woman may Ik* liable as principal in second degree. 933. 
liability as principal in first degree, 932. 

punishment. 931. 932. 
indictment, 938, 940.

no limitation of time, 932. 
not triable at quarter sessions, 941. 

evidence,
woman ravished a competent witness, 940. 
corro I «oration required, 941, 943, 2294. 
rule as to fresh complaints by woman ravished, 942, 946. 
character of prosecutrix, 945. 

cross examination, 945. 
conviction of other offences on imlictment for,

offences under 48 & 49 Viet. c. 69, ss. 3, 4. 5. .941, 1968 
attempt to commit rajs*. &c., 941 
indecent assault, 941, 1968. 
incest, 1968.

attempts to commit. 941, 942. 
imlecent assault, 955.
carnal knowledge of girl under thirteen, 948.

girl between thirteen and sixteen, 951. 
lunatic in institution by kee|x*r, Ac., 947, 948. 
idiot or imbecile, 946, 947.

RATE COLLECTOR,
embezzlement by, 1388.

REAL PROPERTY.
deeds as to. fraudulently concealing on sale or mortgage, 1596. 

forging, 1741 et seq. 
stealing. Ac.. 1262, 1265.

REBUTTING EVIDENCE, 2327.

RECALLING WITNESS, 2326.

RECRUT,
accountable, forging, 1743, 1757. 
for money or goods, 

forging, 1743, 1757. 
stealing, 1231.

RECEIVING GOODS STOLEN, Ac.,
common law, 1465, 1467.

distinction between accessory and receiver, 1467. 
statutes, 1465, 1466.

where principal guilty of felony, 1465.
misdemeanor, 1466.
offence punishable summarily, 1467 (m). 

joinder of counts for stealing and receiving, 1465, 1466. 
several receivers in one indictment, 1466. 
several convictions of persons indicted for jointly receiving, 1466.
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RECEIVING GOODS STOLEN, ic.—mnlinunl. 

statutes—continued.
receiving goods stolen in another part of the United Kingdom, 1307 

outside the United Kingdom, 1307. 
guilty receipt by pawnbroker, 1407.
trial of receiver as accessory after fact or as substantive offender, 1407. 
receiving public stores, 1493 et seq,
Itossession of articles livlonging to wrecked ship, 1355. 

opidication of statutes.
limited to offences by principal within Larceny Act, 1407, 1408. 
not to receipt of goods stolen by partner, 1408. 

distinction between receiver and principal, 1408. 1472, 1473. 
manual possession need not be proved, 1408, 1409. 
joint possession by receiver and thief, 1408. 
receipt by servant by master's direction, 1474. 
receipt after resumption of property by owner, 1475, 1470. 
indictment, <L'C.,

form of, 1470, 1479.
averment of guilty knowledge, 1479.
averments where stolen goods altered, 1470,

ns to receipt of goods obtained by false pretences, 1480. 
venue, 1407. 

trial, evidence, itec..,
calling principal offender ns witness, 1480. 
evidence by receiver to establish innocence of principal, 1480. 
recent possession, presumptions arising from, 1482, 2002. 
evidence to show guilty knowledge, 1483 ct seq.

of purchase at under value, 2003.
Prevention of Crimes Act, 1871.. 1487.

RECEIVING ON ACCOUNT OF MASTER, 1390.

RECENT POSSESSION OF STOLEN PROPERTY, 1308, 1482, 2002.

RECOGNISANCE,
under Vexatious Indictments Act, 1927. 
to keep the peace in felony, 219.

in misdemeanor, 218, 219. 
of married woman, 219. 
of person released on probation, 227. 
to come up for judgment if called on, 227. 
to prosecute, on committal for trial, 2215.

on refusal to commit, 1928. 
of witness to attend trial, 2215, 2216, 2255, 2266. 
forging, 1685.
fraudulently acknowledging in name of another, 1767. 

RECORDING JUDGMENT OF DEATH, 206. 

RECORDS,
forging or altering. 1684, 1685 et seq. 
proof of, 2128, 2130 et seq. 
stealing, &c., 1263, 1266.

RE-EXAMINATION, 2325.

REFORMATORY,
sending youthful offenders to, 233.

REFRESHING MEMORY OF WITNESS. 2303.
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REFUSING TO All) PEACE OFFICER, 727.

REFUSING TO SERVE PUBLIC OFFICE, «17.
REGISTERS,

of baptisms, offences as to, 1732, 1733. 
of burials, offences as to, 1732, 1733, 1734. 
of chemists, offences as to, 1735. 1730. 
of copyright, false entries in, 1735. 
of deaths, offences as to, 1732. 1733. 
of deeds, offences as to, 1720. 
of dentists, offences as to, 173(1. 
of joint stock company. See Company. 
of limited partnerships, false entries in, 1735. 
of marriage, offences as to, 1732, 1733, 1737. 
of medical practitioners, offences as to, 1735. 
of midwives, offences as to, 173(1. 
of newspaper proprietors, 1061. 
of patents, false entries in, 1735.

entries in, how proved, 2127, 
of trademarks, false entries in, 1735.

entries in, how proved, 2127. 
of veterinary surgeons, offences as to, 173(1, 1737. 
copies of entries in, how proved, 2141 et seq.

REGISTRAR IN BANKRUPTCY,
perjury before, 461, 462.

REGISTRATION OF TITLE TO LAND,
offences in connection with, 1596, 1597.

REGRATING.
offence of, alfolished, 1920.

REGULATIONS OF PUBLIC DEPARTMENTS,
mode of proving. 2123-2125.

RELIEVING OFFICER. See Poor Law.
RELEVANCY. See Evidence.

RELIGION,
attacks on, 393. 408. See Br aspiiemy.

RELIGIOUS WORSHIP,
disturbing, 401 et seq.

REMOVING INDICTMENT. See Certiorari.

REPEAL OF STATUTE,
effect of, 5, 7.

REPLY,
evidence in, 2327. 
by counsel, rules as to, 1998. 
by law officers, 2001.

REPORTS,
of judicial proceedings, when privileged, 1047.
of public meetings, 1049.
of parliamentary proceedings, &c., 1042, 1043.

REPRIEVE, 254.
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REQUEST FOR DELIVERY OF (iOODS, 

forging, 174.1, 174<1.

REQUEST FOR PAYMENT OK MONEY, 
forging, 174», 17411.

RESCUE,
obstructing process l»y, 649-651. 
of goods distrained, 551. 

pro|»erty impounded, 551. 
goods seized under legal process, 552. 

of primmer, 5(57 el aeq. And see Escape ; Prison. 
charged with treason. 507, 569, 570. 

felony. 608, 670. 
misdemeanor, 508. 
or convicted of murder, 570. 

committed by superior court, 5. 
from certified reformatory, 571. 

criminal lunatic asylum, 570. 
local prison, 571. 
naval or military prison, 571. 

prisoner of war, 323. 
punishment, 508, 509. 
limitation of prosecutions, 508, 570. 
indictment, 508.

RESERVED CASE, 2007. See Criminal Appeal.

RESERVOIR,
malicious damage to, 1815.

SES GESTAE,
evidence of, when admissible, 2080 et aeq.

RESISTING OFFICERS OF JUSTICE 549 el *vy.. 721 et aeq., 893. 

RESOLUTION AGAINST ALL OPPOSERS. 113.

RESOLUTIONS,
mode of proving,

in bankruptcy, 2120. 
of company, 2120. 
of local authority, 2120. 
of municipal cor|>oration, 2125, 2120.

RETURNING OFFICER, 
offences by, 034.

RESORTING,
to betting house, 1901.

RESPITE, 254.

RESTITUTION,
of lands in cases of forcible entry or detainer, 443. 453. 
of property stolen, or proceeds thereof, 1313 et aeq.

obtained by false pretences or f-aud, 1315. 
right to order, unaffected by sale in market overt, 1317.

pawning of the property, 1316, 1318. 
variation of order by Court of Criminal Appeal, 1315, 2015. 
of goods in possession of police, 1319.
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RESTRAINT OK TRADE,

acts, in law, for, criminal, 171, 1909.

RETROS l’ECTIVITY OF STATUTE, 
creating offence, presumption against, 2. 
relating to procedure, 2.

REVENUE LAWS,
assessed lares,

assaults on collectors of, 389, 390. 
income tax, forging receipt for, 391.

false evidence as to, 391. 
land tax, forgery of redemption certificates, 391. 

customs.
Customs Consolidation Act, 1870 .. 371 rt scq.

1879.. 375.
definitions in, 380, 387.
extent of Customs Acts, 371.
prohibited and restricted goods. 374. 375.

offering for sale. 380. 
false declaration under, 371, 372.
search and seizure of vessels and vehicles engaged in smuggling, 372, 373, 

380, 381.
search of (H'rsons sus|>cctcd of smuggling. 374.
forfeiture of smuggled goods and vessels carrying them, 372, 373.
search of houses for smuggled goods, 381.
writ of assistance, 381.
search for and seizure of smuggled goods, 381, 382, 383.
detaining crew of smuggling vessels, 380.
resisting search, 373.
rescuing goods seized, 374.
preventing arrest, 374.
assaulting preventive officers, 374.
assembling for smuggling and list' of offensive weapons, 375, 378.
signalling in aid of smugglers. 378.
shooting at preventive vessels, 379.
escape of person detained as smuggler, 380.
rescue of person arrested, 374.
taking up Hosting spirits, 380.
cutting adrift, &c., vessels, Ac., used in preventive service, 380.
offering bril>C8 to preventive officers, 383.
preventive officers taking bribes, 383.
offences on the water, venue, 384, 385.
punishments, 384.
proceedings for forfeitures, 385.
costs, 385.
limitation of time, 385. 
presumptions, 385. 
evidence, 380.

assaulting officers of. 388. 
forging permits, 1721.
resisting execution of Spirits Act, 1880..389. 

stamps,
local, forging, Ac., 1713.
|K>st office, forging, Ac., 1713. 
revenue, forging, Ac., 1709 et seq.

Volume I. ends u ith p. 1061,



Index. ir,u

REVERSAL OF JUDGMENT. See Criminal Appeal.

REVOLT,
nt sen, 200.

REWARD,
advertising. for return of stolen property, 1402.
keeping goods found to get. 1202.
taking for recovery of stolen property, 1489.

dog, 1325.
to persons active in arresting offenders, 2051.

RICK. See Stacks of Corn.

RI DING. See County.

RING-DROPPING, 
larceny by. 1235.
aiding another to obtain money by, 112 (> ).

RINGING THE CHANGES, 
with counterfeit coin, 357. 
larceny by, 1229.

RIOT, 409 el set/.
definition of, 409, 410. 
distinct from affray, 427.

rout, 422.
unlawful assembly, 423. 

women arc punishable for. 409 (ft).
but not infants under the age of discretion. 409 (/i). 

when the law authorizes force an assembling will not Is- riotous, 410. 
how far the object must be of a private nature, 410. 
as to the degree of violence or terror. 410. 411.
the legality of the act intended is not material, if there Is.* violence and tumult,

412.
by stage players, 411 (/).
how far the violence and tumult must Is* premeditat'd. 412. 
though the parties assemble for an innocent purpose, they may afterwards be 

guilty of riot, 412.
any one taking part in a riot is a rioter ; all are principals, 413. 
inciting to riot, 413.
rioters pulling down, Ac., churches, houses, mills, Ac., 418 
pulling down buildings used for trades and manufactures. 418.

engines, Ac., for working mines, 418. 
injuring buildings, Ac., 419.
where rioters desist from demolishing of their own accord, 419. 
where they are interrupted by constables, Ac., 420.
the la-ginning to pull down must lx; with intent to demolish the whole bouse,

4Sfc
destroying by tire, 421.
some part of the freehold must be destroyed, 421. 
assertion of supposed rigid, 419. 
preventing the loading of vessels, 417.
Riot Act. 414.

proclamation, 415. 
suppression of riots, 431 el se//. 

by common law, 431, 432. 
by statutes, 414, 433. 

indictment, 429.
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RIOT— continued. 

evidence, 430.
resolutions at former meetings. 430. 
hissing on way to meeting, 430.
Hags, inscriptions, and devices, 430. 
to prove alarm, 430. 

punishment for, 431.
RIVER,

offences on. 20.
damaging hank, Ac., of, 1815.

ROBBERY,
common law definition, 1127. 
at sea. See Piracy. 
statutory punishment, 1127. 
assault with intent to rob, 1127, 1151.

conviction of, on indictment for robbery, 1127. 
robbery by person armed, 1127.

with violence, 1128.
punishable by whipping, 215, 1128. 

stealing from the person, 1155. 
principals and accessories, 1151, 1152. 
the felonious taking, 1128 el seq.

value of property, how far material, 1128.
constructive taking, 1130.
taking under bona fide claim of right, 1128, 1129.

colour of purchase, 1130. 
taking in presence of owner, 1132, 1133. 

against the will of the owner, 1134. 
accidental violence, 1135.
violence coupled with pretence of legal right, 1130. 

violence,
must precede the taking, 1133, 1134. 
degrees of violence, Ac., 1134, 1135. 

putting in fear,
of injury to the person, 1137, 1138.

property, 1139, 1141. 
reputation, 1141, 1150. 
relative of owner, 1138. 

indictment, 1162, 1153.
for robbing two persons at once, 1154. 
for robbing and wounding, 1155.

ROMAN CATHOLICS,
disturbance of worship of, 406. 
marriages of, in England, 998.

in Ireland, 1002, 1005, 1006.
ROOKS,

not subject of larceny, 1277.

ROOTS,
malicious damage to in gardens, 1803.

elsewhere, 1803. 
stealing from gardens, 1262. 
cultivated, stealing elsewhere, 1262.

ROPE DANCERS,
public nuisance by, 1890.
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ROUT,

defined, 422.
See Riot; Unlawful Assembly.

ROYAL COMMAND,
to return from beyond the seas, 285. 
not to leave the realm, 285.

ROYAL FAMILY MARRIAGES ACT . 1772, 1015

SACRILEGE, 1105.

SAILOR. See Seaman.

SALVATION ARMY,
assemblies of, 424 (t>).

SAMPLE,
fabricating for use in evidence, 530.

SAPLINGS,
malicious damage to, 1803. 
stealing, Ac., 1201.

SAVAGE ANIMAL,
criminal liability of owner of, 070. 
battery, by setting on a man, 881.

SAVINGS BANK,
describing property of, 1940, 1947.

SCANDA HIM MAQNATUM,
statutes concerning, repealed, 311 (/>).

SCHOOL HOUSE,
breaking, Ac., and committing felony in, 1109.

with intent to commit felony in, 1125.
SCHOOLMASTER.

right of, to correct properly, 707, 921. 
excessive chastisement by, 707. 
embezzlement by, 1379.

SCOLD.
common, 1841.

SCOTLAND,
marriages in, 1001, 1002.

SCRIP RECEIPT, 
forging, 1758. 
stealing, 1207.

SEA,
bringing ashore goods stolen at, 38, 50. 
burial of bodies cast ashore from, 1871. 
high seas, what are, 32, 33. 
bay within headlands, 35. 
high and low water-mark, 35. 
roadsteads, 35.
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SEA—continued.

offences at, 31-49.
taking dqiositions ns to, 2249.
on British ships in foreign port, 33, 34.
British ship defined, 43. 44.
by foreigner on British ship, 34.
by foreign ship in British waters, 41, 42.
larceny, 33.
manslaughter, 34, 43.
murder, 47.
piracy, 4(1, 207.
accessories to, 40.
indictment, 39, 40.
trial and venue, 37-40.
costs of prosecutions, 2041.

SEA BANK,
malicious damage to, 1815.

SEA FISHERIES ACT, 1883. 
forgeries under, 1721.

SEAL FISHERY, 44.

SEALS OF COURT, 
forging, 1685 et seq.

SEALS OF STATE.
counterfeiting, 1083, 1684.

SEAMAN,
merchant,

endangering ship or life by neglect of duty, 1790. 
illegally leaving Itchind, 905. 
riotously preventing loading of vessels. 417. 
preventing from pursuit of occupation, 1910. 
not within Conspiracy and Protection of Property Act, 1875. .1913. 

And see Merchant Shiitino Acts.
royal navy,

forgery and (>crsonntion as to |>cnsion, &c„ 1729, 1730, 1705. 
false character, giving to, 1705.

SEARCH,
for lost documents, 2071.
of vehicles, vessels, &e., for smuggled goods. See Revente Laws.

SEARCH WARRANT,
for coining instruments, &c„ 340. 

explosives, 808, 809.
plant. &c., for forging bank notes, &e.. 1078. 
females unlawfully detained, 957 
stolen goods, 1295.

for uncustomed goods. See Revenue Laws.

SEAWEED.
when subject of larceny, 1250 (a).

SECOND DIVISION, 
offenders in, 213.

SECONDARY EVIDENCE, 2005.
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SECONDS IN DUEL,

criminal liability of, 711.

SECRET DISPOSITION OF BODY, 774. See Concealment. 

SECRET SERVICE,
privilege of iiersons employed in, 2343 et aeq.

SECRETARY OF STATE.
proof of rules, &c., made by, 2123, 2124.

SECRETING POSTAL PACKETS, 1428. See Post Office.

SECRETS, OFFICIAL,
disclosing, 317 et aeq.

SECURITY, VALUABLE.
definition in Larceny Act, 18(11.. 1207.

Post Office Act, 1908.. 1429.

SEDITION.
general definition, 301-331. 
trial and punishment, 310, 311. 
publications against the King, 311,

constitution, 313. 
Parliament, 313. 
Government, 314.

inciting to, 152.

SEDITIOUS CONSPIRACY, 152, 327, 332 et aeq.

SEDITIOUS LIBEL. 301 et aeq. 
publication, 302, 310. 
cannot lie justified, 310. 
fair discussion on public matters not, 314. 
search warrant for, 310.

SEDITIOUS MEETINGS ACT, 1817..335.

SELF DEFENCE, 
assault in, 887. 
homicide in, 809.

chance medley, 809.
defence of house and property, 811, 815, 

relatives, &c„ 811, 815. 
duty as to retreat, 809. 
limits of justification ns excuse in. 811, 815,

SELF MUTILATION, 852. See Maiming.

SELLER. See Vendor.

SELLING OFFICES,
penalties for, 619 et aeq.

SENTENCE,
apjieal against, 2011. See Criminal Appeal. 
concurrent, 249 (c). 
cumulative, 248, 249.

And see Judgment; Punishment.

Volume I. ends with />. 1064.



Index.164
SENTINEL,

homicide by, 813.

SEPARATE TRIAL,
of persons jointly indicted, 180, 2209, 2284.

SEPARATION ORDER,
on conviction of husband for assaulting wife, 899.

SERVANT,
not excused for crime by coercion of master, 91. 
master, when liable for acts of, 700, 1474, 1847. 
ill-treatment, &c. of, by master, 907. 
letting burglar enter house, 1071. 
occupation of house by, 1084. 
goods in custody of, ownership of, 1289. 
embezzlement by, 1375. See Embezzlement. 
larceny by, of master’s property, 1359. 

who are servants, 1359 et seq. 
common law ns to, 1359 et seq. 
statutes, 1359, 1423. 

larceny by servants of Crown, 1423. 
distinction between custody and possession. 1243.

bailee and servant, 1243 et seq. 
sheriff's officer clandestinely selling goods seized, 1359. 
servant taking coal from master’s cart, 1300. 
drovers carrying off sheep or cattle, 1363, 1364. 
entrusted with money for particular purposo, 1360. 
indictment, 1374.
conviction of simple larceny, 1374. 
receiving stolen goods for master, 1471. 
receiving goods stolen by, 1474. 
inciting to steal master’s goods, 204.

SESSIONS,
disol>cying order of, 543.

SETTING FIRE. Su Akson.

SEWERS, COMMISSIONERS OF, 
describing property vested in, 1951

SHAFT. See Mine.

SHARE,
falsely |>ersonating owner of, 1767. 
forging, 1698. 
stealing, 1267.

SHED,
setting tiro to, 1787.

SHEEP,
malicious injury to, 1825. 
stealing, 1321.

SHERIFF,
duties of, as to execution of murderer, 658, 659.

execution of writs, 607, 608. 
pursuit of felons, 723, 729.
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SHERIFF—eonlinutl.

duties of, as'to suppression of riots. 431. 
resistance to, 549. 
extortion by, 607. 
misconduct by, 007, 008. 
undersheriff, offences by, 007, 008. 
officers of, offences by, 007. WW.

clandestine sale of goods by, 1359.

SHIP,
maintenance of discipline on, 885.
forcibly entering and destroying goods on. 203.
making mutiny on, 200.
riotously preventing loading of, 417.
running away with, 259.
yielding up to pirates. 259.
acts endangering safety of,

breach of duty by pilot, 1790.
master or seaman, 1790.

putting explosives near, with intent to endanger, 807.
to do liodily harm, 808.

w;tting lire to with intent to injure, &e.. 1793, 1794.
murder, 841.

attempting to set fire to, 1794. 
damaging otherwise than by tire, 1790. 
exhibiting false signals to bring into danger, 1797. 
removing buoys, Ac.. 1798. 
putting explosives on lioard without notice. 1857. 

in distress or wrecked, offences as to. See Wreck. 
emliezzlement by master of, 1385. 
stealing from, when in port, 1355. 
smuggling offences by. See. Revenue Laws. 
fitting out for service of foreign states, 288.
British, trial of offences committed on. 31-49. 
foreign, offences on. in British waters. 41, 42.

See Admiralty Jurisdiction ; Sea.

SHIPWRECKED VESSEL. See Wreck.

SHOOTING,
at preventive vessels or officers, 329. See Revenue Laws. 
with intent to murder, 841.

maim, &c., 853. 
resist lawful arrest, 853. 

loaded firearms, eases as to, 842. 
attempts to shoot, 842.

SHOP.
breaking into, and committing felony therein. 1123.

with intent to commit felony, 1125.

8HROUI),
ownership of, how stated, 1293.

SHRUBS,
malicious damage to, 1803. 
stealing, &e., 12111.

VOL. 111.
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SIGNAL*,

making, to endanger ships. 17117.
to assist smugglers, 378. 

railway, malicious interference with, 873.
SIGNATURE,

of judge of Supreme Court judicially noticed, 2127. 
forging, Ac., 1085.
to private document, how proved, 2147. 
of commissioner of oaths, forging. 1(188.

SILK GOODS.
malicious damage to. 1801). 
stealing. 1447.

SILVER. See Coin ; Gold and Silver ; Plate ; Treasure Trove, 

SINGULAR,
in statute presumed to include plural, 2.

SLANDER. See Libel.
SLAUGHTER HOUSE, 

licensing of. 1324, 1852. 
nuisance from. 1852. 1853.
Knackers Act, 215, 1324. 1852.

SLAVE TRADE.
statutes for suppression of. 271 et aeq. 
dealing in slaves on high seas piracy, 272. 
trial of offences, 281-283.

SLUICE,
destroying. 1815.

SMALL-POX,
cx|K)sing in public a person affected with, 1845. 
inoculation for, 1845, 18411. 
murder by infection with, 705.

SMELLS.
public nuisance by, 1850.

SMUGGLING. See Revenue Laws.

SNARE. See Poaching.

SOCIETY,
art union, not within Lottery Acts, 1905 (g). 
building. See Building Society. 
friendly, property of how laid. 1045.

proof of registration, Ac.. 2127. 
embezzlement of property of, 1380. 

illegal. 332.
industrial. See Industrial Society.
loan, describing property of. 1047.
provident. See Provident Society.
trade union. See Trade Discutes ; Trade Union.

SODOMY, Ac., 075.
SOLDIERS.

forgery and personation to obtain pay, Ac, 1720, 1727, 1720, 1704. 
giving false character to, 1705. 
seducing to desert or mutiny, 321.
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Soliciting to commit crime,

indictable at common law, 203, 204.
See Incitement.

SOLICITOR.
communications with client, how far privileged from disclosure, 2332

law list evidence of qualification of. 2127. 
practising after conviction of common barratry, 586.

SOLITARY CONFINEMENT, 214.

SON ASSAULT DEMESNE, 888.

SPARRING MATCH.
how far lawful, 786, 787.

SPECIAL CONSTABLE.
appointment, |rowers, Ac., of, 724.

SPECIAL OWNER, 1286.

SPECIAL PLEAS. See Pleading.

SPECIAL PROPERTY, 1286. And see Bailee.

SPIES.
not accomplices, 2283.
privilege of as witnesses, 2343, 2344.

SPORTS.
lawful. 786, 787. 

assault in. 886. 
homicide in, 786, 787. 

unlawful, 785, 786, 886, 1889.
public nuisance caused by crowds attracted to see, 1888, 1889.

SPRING GUNS,
criminal liability for setting, 859.

exceptions and savings, 860.

STABBING. See Wounding.

STABLE,
setting fire to, 1780.

STACKS OF CORN, Ac. 
setting fire to, 1799. 
attempting to set tiro to, 1799.

STAGE CARRIAGE,
forging licence for, 1737. 
theft from, on journey, 1289.

STAGE PLAY,
unlicensed, 1890.

STAGE PLAYERS.,
liability for public nuisance, 1890. 

riot, 411 (/).

Y 2
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STAMP,

forgery, <tc., of, 
local. 1713.
|Hwtal. 1713. 
revenue, 1709 et seq.

document without, admissible in criminal proceedings, 2151, 2152.

STANDING MUTE,
procedure in case of, 85,1981.

STARVATION.
ill-treatment by, 674. 688, 913 el seq.

STATEMENT.
of are used,

out of court, 2155 et seq. See Confession. 
at preliminary inquiry. 2217 et seq. 
on oath, when not under accusation, 2189. 

at trial, 2269 el seq. 
nreotniMinying art, 2080 et seq. 
against interest by deceased person, 2094. 
in presence of accused, 2201 et seq.

And see Depositions.

STATIONERS COMPANY.
offences as to register of, 1735.

STATUE.
in gallery, Ac., malicious damage to, 1823.

STATUTE,
disobedience to, when indictable, 11-14.

not indictable, 11-14.
effect of, on common law and earlier statutes, 6.
effect of repeal of, 5, 7.
rules for interpretation of, 1-7.

STATUTORY RULES.
mode of proving, 2123, 2124.

STEALING. See Larceny.

STEAM ENGINE.
destruction of by rioters, 418. 
malicious damage to, 1809. 

in mine, 1805.
nuisance by smoke, Ac., of, 1839, 1849, 1854.

STERLING COIN. 343.

STICK. See Offensive Weapon.

STIFLING PROSECUTION. 579.

STILE,
malicious damage to, 1819.

STOCK,
a valuable security wit hin Larceny Act, 1267, 1268. 
forging transfer, Ac., 1691 et seq. 
personating owner of, 1691, 1693,1769.
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8T0LKN 0001)8. .SV, Labcini. 

receiving. See Receiving». 
restitution of, 1313 et aeq.

STONE,
homicide hy throwing, 768. 
throwing, down mine, 784.

at railway train, 872. 
when an offensive weapon, 1342. 
negligence in blasting in quarry, 1855.

STORES,
naval or military, offences as to, 1445. 
public, offences as to, 1493 et êeq.

STRANGLING,
attempts at, with criminal intent, 853.

STRAW,
setting fire to, 1799. 1800.

STUBBLE,
setting tire to stack of, 1799.

STUPEFYING DRUG,
use of to commit crime, 853.

SUBJECTION,
to |K)wer of others, 91.

See. Coercion.

SUBMARINE CABLES,
offences as to, 1822.

SUBORNATION OF PERJURY, 527.

8UBPŒNA Ah TESTIFICANDUM,
for witness, 2255.

SUBPŒNA DUCES TECUM, 2257.

SUBURBAN RACE COURSE. 1889.

SUFFOCATE,
criminal attempts to, 853.

SUICIDE, 550. See Fklo dk he.

SUMMARY CONVICTION, 
how proved, 2132 ft aeq.

SUMMARY JURISDICTION,
as to indecent assault on |>erson under sixteen, 955.
as to assault on child under fourteen. 895.
when ousted by election to lie tried on indictment, 17, 18.

SUMMARY JURISDICTION ACTS,
ddlned, 8.

SUMMING UP,
by counsel, rules as to, 1998-2001.

SUNDAY,
arrest on. in civil suit illegal, 736.
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SUPERVISION OF POLICE. 224.
SUPPRESSION.

of affray. 436. See Affray. 
of breach of peace, 724. 725. 
of riot. 431-435. See Riot. 
of evidence, 163,164.

SURETIES OF THE PEACE. 218.

SURGEON. See Medical Practitioners. 
SURPLUSAGE,

in criminal pleadings, 1969.
See Plkadino.

SURROGATE.
false oath before, 528.

SWAN,
stealing, 1275

eggs of, 1276 (o).

SWEARING WITNESSES, 2295. See Witness. 
SWINE,

nuisance by keeping. 1850. See Pigs. 

SYSTEM.
evidence to prove, 2108 et ««■//.

T.
TACKLE OF SHIPS,

unlawful damage to, 1499. 
unlawfully receiving, 1479.

TAKING. See Larceny.

TAME ANIMAL,
malicious injury to. 1825. 
stealing, 1275. 1325.

See Animals.

TAME BIRD. Sec Animais.
TARES,

setting fire to stack of, 1799.

TAXATION OF COSTS, 2040.

TEA,
selling rubbish as, 1542.

TELEGRAM.
divulging or intercepting contents of. 1433, 1434. 
forging, 1760.
forged, demanding pro|*erty on, 1761.

Anil see Post Office.
TELEGRAPH.

Acta, 1433, 1434.
|K>sts, die., malicious damage to, 1821. 
submarine, injuries to, 1822.
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TELEPHONE,

within Telegraph Acts, 1433 (h).

TENANCY,
proof of fact of, 2007.

TENANT,
at will, Imrglnry in dwelling of, 1088. 
chattels and fixtures let to, larceny of. 1449. 
malicious damage by, to buildings, 1791. 
in common, larceny or embezzlement by one of, 1280.

TENOR,
of document, meaning of, 1051.

TERRITORIAL WATERS JURISDICTION ACT. 1878 . 40, 41. 

TESTAMENTARY INSTRUMENT. See Will.

THAMES,
theft, &c., from ships in, 1499.

THEATRE,
causing panic at, 859, 
public nuisance by, 1890. 
unlicensed, 1890.

THEFT. See Larceny.

THEFT-BOTE, 129, 579.

THIRD DIVISION.
imprisonment in, 213.

THREATS.
criminal use of,

common law, 1156. 
burglary by, 1070.
stealing in dwelling-house and using. 1111. 
procuring defilement of female by, 956. 
when they constitute an assault, 880. 
robbery by use of, 1070. See Robbery. 
threats to murder. 1161.

to burn or destroy houses, ships, &c„ 1162. 
to accuse of crime with intent to extort. 1159, 1160.

guilt or innocence of person accused immaterial, 1160 n. 
to publish libel with intent to extort, 1158. 

inducing execution of deeds, Ac., by, 1160. 
intimidation in trade disputes, 1912. See Trade Disputes. 

sending threats by letter, 1162-1167. 
reasonable and probable cause for threat. 1167. 
meaning of 1 accusation.’ 1168-1173. 
indictment for threatening to accuse of crime. 1175.

THRESHING MACHINE, 
malicious damage to, 1809.

T1CKF7TS.
pawn, larceny of. 1274. 
railway. See Railway Tickets. 
of leave. See PiNAL Servitv de.
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TIMBER,

growing, malicious damage to, 1801. 
stealing, Ac., 1261.

TIME,
computation of, 3.

in determining expiration of sentence, 3 (;'), 214. 
limitation of, for prose<;uting certain offences, 1930. 
statement of, in indictment, 1939. See Plbadino.

TITLE,
deeds, fraudulent concealment on sale or mortgage of, 1590. 
document of, to goods, 1207.

lands. 1203, 1200. 
pretended, buying or selling, 597.

TOKEN,
false, cheat hy use of, 1508, 1511, 1512.

TOLL-BAR,
malicious damage to, 1819.

IX)WN COUNCIL,
bribery of members or officers of. 028. 
proof of minutes, Ac., of, 2125, 2120.

TRADE,
conspiracy in restraint of, 177, 1909.
Iiln'1 on man in respect of his, 1024. 
offensive, nuisance by, 1849 et aeq.

TRADE DISPUTES,
combinations with reference to, 170-178. 
definition of, 1910.
offences in connection with, 1909 et aeq.

Insetting. 1912.
breach of contract by workmen engaged in gas or water works, 1910. 
intimidation. 1912, 1913, 1914.
|H'aceful picketing, 1912.
|H‘rsistent following, 1912.

TRADE MARK.
offences as to register of, 1730, 1921. 
forgery, Ac., of, 1591.

TRADE UNION, 
defined, 170.
modern legislation as to, 170, 177, 1909.

TRAFALGAR SQUARE, 
meetings in, 414. 
riots in, 414.

TRAIN. See Railway.

TRANSFER,
of land, offences as to, 1590, 1597.
of shares, forgery, Ac., as to, 1091 el aeq., 1097, 1098.
of stock, forgery, Ac., as to, 1091 et aeq.

TRANSITORY OFFENCES, 20, 1938.
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TRANSPORTATION,

history of, 200.
su|fersoded by penal servitude, 210.

TRAVELLER, COMMERCIAL, 
when a servant, 1378, 1383.

TRAVERSE, 1907 (a).
TRAVERSING OR POSTPONING TRIAL, 1907.
TREASURE TROVE, 

nature of, 330.
Crown prerogative as to, 330. 
concealment of, indictable, 340.

TREASURER,
of charity school, embezzlement by, 1370.
of county or county borough, duties of, as to paying costs, 2041.

TREASURY,
proof of rules, Ac., made by, 2123, 2124.

TREASURY BILLS,
forgery, Ac., of, 1004 et set/.

TREATING AT ELECTIONS, 041.
TREES,

damage to, by fumes, 1851 (y). 
malicious damage to, 1801. 
stealing, Ac., 1200.

TRESPASS TO LAND, 
when not indictable, 10. 
assault in repelling, 888. 
conspiracy to commit, 174. 
homicide in repelling. 815. 
in pursuit of game, 1331. See Poaching.

TRESPASS TO PERSON. See Assault ; False Imprisonment.

TRIAL
right of accused to sjieedy, 1007. 
post|>onement of, 1097.

to instruct child in nature of an oath, 2207. 
speeches of counsel at, 1008 et set/. 
former, proof of, in perjury proceedings, 515 et seq. 

generally, 2128 et seq.
appeal from conviction on, 2000. See Criminal Appeal. 
sentence on. See Judgment ; Punishment. 

appeal from, 2011.
TRICK,

conspiracy to cheat by, 100, 107.
larceny by, 1210 el seq. Atul see Fai.se Pretence;

TRUCK ACTS,
offences against, 1917.

TRUSTEE,
property vested in, how described, 1041. 
of savings liank, describing property of, 1041 (<»). 
fraudulent conversion of property by, 1411, 1412, 

limitation on prosecution, 1411.
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TUMULT, 409. See Riot.

TUMULTUOUS PETITIONING, 424.
TURF,

firing stacks of, 1799.

TURNPIKE TRUSTS, 
all ox|)ired, 1950 (r).

UNBORN CHILD,
not subject of homicide, 003.

And we Abortion.

UNCERTAINTY 
in pleading. 1954.

See Pi.badino.

UNDER-SHERIFF. See Sheriff.

UNDERTAKING FOR PAYMENT OF MONEY, 
forging. 1743, 1745.

UNDERWOOD,
malicious damage to, 1801. 
stealing, 1200, 1201.

UNDERWRITER,
setting fire to building with intent to defraud, 1780. 

to ship to defraud, 1794.
UNDISCHARGED BANKRUPT, 

offences by, 1400.
See Bankruptcy Laws.

UNDUE INFLUENCE, 
at elections, 042.

UNIVERSITY,
setting fire to buildings of, 1780, 1781.

UNKNOWN PERSON, 
conspiracy with, 147. 
describing in indictment, 1940. 
stealing goods of, 1292. 
receiving goods stolen from. 2063. 
receiving goods stolen by, 1478.

UN LAW FU L ASS EM BLY, 
definition, 422. 
punishment, 424. 
examples of, 423, 424.
difference Itetwcen. and riot, 423. See Riot. 
to witness prize-light, 424. 
night-|K>acliing, 424. 
meeting of Salvation Army not. 424. 
statutes concerning. 424.

societies taking unlawful oaths, Ac., 332, 335. 
eorres|K)nding societies, 333. 
meetings for the pur(>oso of military exercise, 425. 
meetings near Westminster Hall, 420.
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UNLAWFUL A88EMBLV—continued. 

statutes concerning—continued.
societies electing committees, delegates, &c., 336. 
unlawful meetings in Trafalgar Square, 414. 
tumultuous petitioning, 424. 
assembly in order to excite disaffection, 183.

See. Conspiracy ; Sedition.

UNLAWFUL COMBINATION, 332. See Conspiracy.

UNLAWFUL CONFEDERACY, 
statutes as to, 332.

UNLAWFUL OATHS, 327 et aeq.

UNLAWFUL PURPOSE,
killing in prosecution of, 765.

UNLAWFUL SPORTS, 
homicide in, 785, 786.

UNLAWFUL WOUNDING. 85».

UNNATURAL OFFENCES, »75.

UNNECESSARY AVERMENTS, 1035, 1936, I960. Set Pleading.

UNSWORN EVIDENCE,
of child, when admissible, 919, 2266 et aeq.

UNWHOLESOME FOOD.
offences by sale of, 1503, 1847.

UTTERING,
counterfeit coin, 355 et aeq. 
forged writings, 1599 et aeq.

VAGRANCY ACT'S,
punishment of incorrigible rogue, 215, 2011. 
betting, &c., in public places, 1895.

VAGRANT,
arrest of, 730.
harbouring, not indictable, 15.

VALUABLE SECURITY, 
defined, 1267,
causing to lie executed by fraud, 1516.

by threats or force, 1160.
stealing, 1267 et aeq.

VALUE,
proof of when immaterial, 1939. 

in robbery, 1128.
in stealing from dwelling-house, 1115.

VARIANCES, 
amendment of,

common law, 1971.
statutes, 1972 et aeq. See Pleading.
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VBGBTABLK PRODUCTS, 

malicious damage to, 1803. 
stealing, Ac., 1260-1162.

VEHICLE,
causing bodily harm by furious driving, 860. 
homicide by negligent driving of, 704.

VENDOR OK LAND,
frauds by, 1696.

VENEREAL DISEASE, 
infection with, 1846.

V EN IKE PE NOVO,
power of Court* to grant, 2006.

VENUE,
common law as to, 19. 
local offences, 1938. 
transitory offences, 26, 1938. 
sUttutory provision*,

marginal, when sufficient, 1937. 
offences on lioundarics of counties, 20. 

on journey or voyage, 20, 21, 
in detached jwirt of county, 22-25. 
in county of city or town, 25. 

offences in Admiralty jurisdiction, 37-45, 384.
by British officials abroad, 31, 609. And see Jurisdiction 

for particular offences, 
abduction, 970. 
bigamy, 980. 
burglary, 1097. 
challenging to fight, 440. 
coinage offences, 348. 
conspiracy, 178, 179. 
emliezzlcment, 1402, 
false pretences, 54. 
forgery, 1659. 
larceny, 26. 1303, 1938. 
libel. 62, 1031. 
murder, 27, 47, 819. 
offences by liankrupts. 1464.

against Post Office I*ws, 1430. 
on vehicles or vessels, 20, 21. 
against Revenue Laws, 384, 385.

|K-rjury. 483. 
piracy. 267.
receiving stolen goods, 1476.

VERDICT,
amendment before, 1978. 
defects when cured by, 1936.

See Pleading.

VESSEL See Ship. #

VESTRY,
l>ooks of, when admissible in evidence, 2141. 
of church, Ac., breaking into, 1105.
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VETERINARY SURGEONS,

register of, offenoee an to, 1736, 1737.
VEXATIOUS INDICTMENTS ACT. 1869.. 1926-1930. 

offence# to which the Act i# applied, 1927, 1928. 
attempt to obtain by false pretence#, not within, 1927 (m). 
proce<lun* where no committal for trial, 1929. 
discretion of judge a# to allowing indictment, &c., 1929. 
cost# on acquittal after proceedings under, 2042.

VIADUCT,
maliciou# damage to, 1819.

VICTUALLER,
licen#cd, disorder in house of, 1887.

entry by police into house of, 744.
VIOLENCE. See Assault ; Robbkry.

VOIRE DIRE,
examination on, 2262.

VOLUNTARY CONFESSION. 2157 et seq. See Confession. 
VOLUNTARY ESCAPE, 656.
VOLUNTARY OATHS. 326.
VOTER,

false answer by, 643- 645.
|ier*onating, 642.

VOTERS* LISTS,
overseer not indictable for breach of duty in making up, 14. 

VOYAGE,
offences on, where triable, 20, 33, 34.

W.

WAD,
stealing from mine, 1258.

See Mink.

WAGER, 1896. See Gaming. 
inciting infant to make, 1904.

WAGERING,
cheating by, 1589. 
larceny by, 1233, 1234.

WAGGON-WAY OF MINE.
malicious damage to, 1806. 

See Mink.

WALL,
breaking and entering over, 1068. 
of toll bar, destroying, 1819. 
riotously demolishing. 418.

See Fence ; Sea Bank.

article# of, judicially noticed, 2123.
munitions of, supplying to foreign states at war, 290.
prisoner of, aiding in escape of, 323.
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WAR DEPARTMENT,

documents issued by, how proved, 2123, 2124. 
offences relating to stores of, 144f>, 1496.

WAREHOUSE,
breaking into and committing felony, 1109.

with intent to commit felony, 1125. 
riotously damaging, 418. 
setting fire to. 1780. 
occui>ancy of, 1086. 
customs,

offences with reference to goods in, 374.

WAREHOUSE RECEIPT, 
forging. 1743. 1759, 1760. 
stealing, 1267.

WAREHOUSED GOODS,
larceny of, by clerk, 1367.

WARRANT.
of arrest, See Arrest.

illegal, perjury in proceedings on, 462. 
resisting execution of. 549, 737 et »«/., 750, 893. 
arrest without, when legal, 724 et seq. 
for delivery of goods, forging, 1743.

stealing, 1267.
dock, stealing. 1267.
of justice of peace, forging. 1688.
India, forging, 1705.
for payment of money, forging, 1743.

stealing. 1267
for transfer of goods, forging, 1743.

stealing, 1267.
WARREN,

taking hares or rabbits in, 1334.
And see Poachino.

WASHERWOMAN,
stealing linen from, 1287.

WATCH.
bailee stealing, 1183.

WATCH CASE.
false marks on, 1594.

And see Merchandise Marks ; Plate.
WATER,

boiling, injury by, 867 (mu). 
in pipes, stealing. 1280. 
polluting, by gas washings. 1854. 
supply, offences by workmen engaged in, 1910. 
putting noxious materials into, to destroy fish, 1816. 

WATERWAY,
of mine, damaging, &c., 1805.

See Mine.
WEIGHING MACHINE,

for collecting tolls, Ac., damaging, 1819.
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WEIGHTS AND MEASURES,

cheats by, when indictable, 15 (q), 1506.
WELSHING, 1234.
WESTMINSTER HALL,

unlawful meetings near, 420.
WHARF,

stealing goods from, 1355.
WHIPPING,

common law as to, 215.
of adult males for robbery with violence, Ac., 216, 803, 1128. 
of male, incorrigible rogues, 215.

appeal against sentence, 2011. 
prisoners for prison offences. 216.

of male under 18 for taking a reward to discover stolen property, 216 
10 .. 216.210.
14 . . 217.

of females forbidden, 216. 
form of sentence. 210. 
sentence, how executed. 216.

And see the Titles relating to the Particular Offences.
WIFE. See Married Woman.
WILD ANIMAL

stealing. 1275 et seq. See Animals. 
taking. 1327.1331. See Poaching.

WILFULLY.
meaning of, 875, 870.

WILL, CODICIL OR TESTAMENTARY INSTRUMENT.
concealment of, by vendor or mortgagor, 1606. 
forged, demanding money on, 1701.

obligation of solicitor to produce, 2330, 2340. 
probate of, demanding money on, 1761. 

forging or uttering, 1742.
of living person, 1027. 
of non-existent jteraon, 1028. 

mistake as to name of testator, 1031. 
stealing, concealing, obliterating, or destroying, 1204. 
inserting legacy in, 1000. 
omitting legacy from, 1005. 
proof of, 2129.

WINDOW,
entering by, 1007. See Burglary, Ac. 
forcing jierson to jump from. 660.

WIRE, TELEGRAPHIC, 1821. See Telegraph.
WITCHCRAFT, 

cheats by, 1589.
WITHDRAWING FROM PROSECUTION, 

when indictable, 679.
report to Director of Public Prosecutions, 1925.

* WITH FORCE AND ARMS,’ 1930.
WITNESS, 

attendance,
for Crown, 2255.
for accused, 2255, 2250 (k).
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WITNESS—ronlintied. 

how obtained,
recognizance, 2266. 
by examining justices, 2265. 
by coroner, 2255.
cannot be held to liait to secure attendance, 2255 (6). 
committal for refusing to enter into recognizance, 2250 

subpoena ad testificandum, 2256.
in case of infant or married woman, 2256. 
obtaining from Crown Office, 2256. 
how served, 2256. 
duration of subptena, 2256. 
for w itnesses for defence, 2256 (;). 

vexatiously issued, may be set aside, 2266. 
bench warrant, 2255 (b). 
suborna duces tecum,

when necessary, 2257. 
suing out, 2267. 
service, 2267.
attachment for disobeying, 2257 (tt'J. 

habeas corpus ad testificandum, 
when necessary, 2259. 
statute as to, 2269. 
suing out, 2256.
to bring up lunatic as witness, 2260. 

judge's order, 2239.
SecreUiry of Suite's order, 2258, 2259. 
penalties for non-attendance,

for failure to attend on recognizance, 2256. 
for not olteying subpoena, 2256, 2258. 

preventing attendance, how punishable, 163, 541. 
person in Court may be compelled to testify, 2258.
Attesting,

when necessary to call, 2147. 
signature of, how proved, 2147. 

competency,
of defendant for defence, common law, 2269.

statute, 227 et seq.
of defendant’s husband or wife for defence, 2271-2275.

for prosecution, 2276 et seq. 
common law, 2277, 2281. 
statutory provisions, 2277.

of co-defendant
common law, 2269. 
statute, 2271.

of prosecutor and wife, 2266. 
of judge, 2266.
of judges as to proceedings on former trials,

High Court, 623, 2248.
County Court, 523, 524, 2248. 
quarter sessions, 523. 
arbitrations, 2248. 

grand juror, 2346. 
juror, 2265.
as to acts of fellow jurors, 604. 

incompelency for want of undersUmding, 
children, 2266.
post|>oning trial for instruction of, 1998, 2267.
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WITXESS—continued.

incompetent y for want of understanding—continued. 
deaf mutes, 2200. 
imbeciles, 2200. 
lunatics, 2200.

incompetency from defect of religious belief, 2200, 2208. 
incompetency from crime, none, 480, 2200. 

p on sentenced to death, 2200 (/). 
e unmunication does not create. 2205. 

incom tncy from interest, none, 2288. 
compel icy,

mvaning of, 2200. 
former law as to. 2205. 
present law. 2200 et seq. 
objection when to Ik* taken. 2202. 
determined by judge, 2202. 
examination on voire dire, to ascertain, 2202 et seq. 

of accomplice,
for or against his confederates, 2282.

unless under trial with them, 2282. 
procedure as to accepting evidence of, 2283-2285.

i
 evidence of. needs corroboration in a material particular implicating the

accused, 2280-2293.

evidence of, rules laid down by Court of Criminal Appeal. 2288. 
swearing, 2295. See Oath. 
examination, 2299 et seq.

as to matters of skill and judgment, 2200.

I
 colonial or foreign law, 2130.

by judge after close of case. 2320. 
during case, 2308. 

examination in chief, 2300 et seq.
leading questions, when improper, 2300, 2302.

when allowed. 2300. 2301. 2302. 
of hostile witness, law as to, 2300-2308. 
as to contents of documents, 2302.

refreshing memory on. 2303-2300. 
cross-examination, 2308 et seq. 

general rights as to, 2308. 
of witness called by judge, 2308. 
of eo-defendant, 2311. 
of witness for co-defendant, 2310 
leading questions, when allowed, 2311. 
as to former statements, 2312.

in writing. 2314. 
as to collateral matters, 2312. 
as to partiality, &c., 2319. 
incriminating questions, 2321, 2349. 
degrading questions, 2321, 2322. 
convictions, 2321.
contradicting answers given in, 2311 et seq. 

re-examination, 
object of, 2325. 
rules as to, 2325. 
limitation of, 2320. 

recalling, 2320.
by judge, 2327. 

rebutting evidence, 2327.
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W IT N ESS—continued, 

impeaching credit,
by cross-examination, 2308 el seq. 
by direct proof, 2320. 
of hostile witness, 2300 et seq. 

expenses of,
how paid, 2030 et seq. See Costs. 
tender of, how far necessary, 2258. 
of witness in Scotland or Ireland, 2258. 

number of witnesses necessary, 
common law, 508, 2203. 

perjury, 508. 
rape, till, 943. 

by statute, 2204.
blasphemy, 305.
}M>rsonation at elections, 2204. 
offences against females, 011,943,056. 
treason, 2204.
unsworn evidence by children, 019,924, 2294

privilege,
from arrest eundo, morando et redeundo, 2260. 
to refuse to answer certain questions, 
professional lawyer and client, 2332 et seq. 
between doctor and patient, none, 2331. 
of ministers of religion, 2331. 
principal and agent, none, 2333. 
of grand jurors and their clerk, 2346. 
of judges, 2348. 
of arbitrators, 2348. 
of informers, 2343, 2344. 
as to official secrets in matters of State, 2345. 
as to disclosures incriminating the witness, 

common law, 2321, 2349, 2350. 
statutory exceptions,

bankruptcy proceedings, 1458, 2351. 
factor sections of Larceny Acts, 1414, 2351. 
election petitions. &c.. 651, 2351. 
accused persons called for defence, 2271. 

concealing to prevent evidence, 163. 
conspiring to prevent from giving evidence. 163, 164. 
dissuading from giving evidence, 163 (f), 541, 
preventing from attending trial, 163, 541. 
preparing to suppress truth, 164. 
suborning perjury by, 527. 
perjury by, 455. See Perjury. 
intimidating. 541. And see Contempt of Court. 
spiriting away, 163, 541. 
infection of, jHwtponing trial because of, 1988. 
on back of indictment, who should call, 2300, 2309 
unable to attend trial, deposition of when admissible, 2232 et seq 
kept away by accused, deposition of, admissible, 2235. 
ordering out of court, 2299. 
protection of, in respect of evidence given. 541, 
defamatory evidence by, absolutely privileged, 1045 
abroad, evidence of. when admissible, 2236, 2248.

taking evidence of, 2248, et seq. 
to character, calling, 2116. 

mode of examining, 2117. 
effect on defendant of his calling, 2117.
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WITNESS—continued.

corroboration of,
when necessary, 608, 919, 924, 941, 953, 956, 2293, 2294. 
what amounts to, 508, 2288. 

as to matters of opinion, 2260
scientific knowledge, 2260. 2261. 
professional knowledge, 2260.

WOMAN.
references to man in statutes, presumed to extend to, 2. 
criminal responsibility of, 91 et aeq. 

aiding and abetting rape, 933. 
forcible entry, 447. 
riot, 409 (a).

aiding commission of offence in which she could not be a principal, 108. 
alxiuction of, 968.
abandoning or exposing infant child, 667. 
assault on. 896. 

indecent, 955.
concealment of birth by, 773. 
detention of. in brothel. 956.
procuring defilement of by drugs, fraud or threats, 956. 

prostitution of, 955. 
miscarriage of, 829. See Abortion. 

killing her unltorn child, 663, 829. 
imbecile, carnal knowledge of. 946, 947. 
lunatic, carnal knowledge of. 947.

by officer of asylum, 947. 
rape on, 932.
neglecting to prepare for birth of child, 675. 
whipping of, forbidden. 215. 
married, criminal responsibility, &c„ 91. 
liability of to maintain bastard child, 671.

lawful child, 671. And ate Married Woman.
WOOD.

stack of, filing, 1799. 
stealing, 1257.

WOODS.
growing, malicious damage to, 1801, 1802. 

setting fire to, 1799.

WOODS AND FORESTS, COMMISSIONERS OF.
forging handwriting, &c„ of, 1719.

WOODWORK,
stealing, from building, 1258, 1449.

WOOLLEN GOODS IN COURSE OF MANUFACTURE, 
malicious damage to, 1809. 
stealing, 1447.

WORDS,
offences by use of,

affray not constituted by, 427. 
assault, how far constituted by, 879. 
blasphemy, 393. 
defamation, 1021. 
incitement to tight, 439. 
sedition, 301.
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WORDS—continued.

pro l'ara lion by, 439. 693, 879. 
setting out in pleadings. See Pleading.

WORK OF ART,
malicious damage to, 1823.

WORKHOUSE,
burglary in, 1085 (d).

WORKS OF CANAL OR RIVER,
malicious damage to, 1815.

WORKMEN.
combinations of. how far lawful, 170 et seq.
offences by, with reference to trade, &c. See Trade Disputes

WORKMEN S COMPENSATION ACT,
perjury on arbitration under. 460 (k).

WORSHIP. PUBLIC,
disturbing. 401 et seq.

WORTHLESS CHEQUE,
frauds by, 1511, 1538.

WOUND,
definition of. 845.
death from disease supervening on, 691. 
treatment of, 690.

WOUNDING
human beings,

meaning of the term, 845. 
with intent to murder, 840. 
felonious, 853. 
unlawful. 859.

animals, 1825. See Animals.

WRECK.
assaulting magistrates, &c., when concerned in preserving, 893. 
causing. 1790. 
destroying, 1796.
exhibiting false signals to cause. 1797. 
impeding saving of life from, 842.

ship from, 1357. 
cargo from, 1357.

secreting, 1357.
stealing from. 1355.
stolen, receiving. 1499.
taking, into foreign port. 1357.
property in, how laid, 1292.
felonious acts intended to cause, 1794.
seaman doing acts tending to cause, 1796.
unlawful possession of property belonging to, 1355.
selling goods from, 1355.

WRESTLING,
assembly for, not per se a riot, 411. 
a lawful sport, 787. 
causing death by, 787, 778.
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WRIT,

election, neglecting to deliver, 034. 
obstructing execution of. 540. 
how proved, 2129, 2130.

WRIT OF RESTITUTION,
in case of forcible entry or detainer, 452 et seq. 
on conviction of stealing property, 1313

WRITINGS,
forging. See Forgery.
stealing, 1202 et seq. See Larceny.
proof of, 2121 et seq. See Evidence.
describing in indictment, 1951. See Pleading. •

WRITTEN INSTRUMENTS.
description of, in pleading. 1951. See Pleading. 
rules as to larceny of, 1202 et seq.

WRITTEN SECURITY,
demanding by menaces or with force, 1159. 
forging. 1742,1743. See Forgery. 
obtaining execution of, by threats, 1100. 
stealing, 1203, et seq. See Larceny.

YARN.
maliciously damaging. 1809. 
stealing, 1447.

YORKSHIRE REGISTRIES ACTS, 
forgery of deeds subject to, 1720. 
fraud by officers under. 013.

YOUNG MEN’S CHRISTIAN ASSOCIATION,
larceny of property of, 1281.

YOUNG PERSON,
means person of 14 and under 10. .205. 
whipping of, when lawful, 215. 210. 
not liable to be sentenced to death, 205.

|»enal servitude, 210. 231.
limitation of sentence of imprisonment on, 212, 231. 
lawful punishments for offences by, 230 et seq. 
sending to reformatory. 233. 
release on probation, 227, 232.

YOUTHFUL OFFENDER,
means offender between 12 and 18. .233, 
sending to reformatory, 233. 
other lawful modes of punishing, 215-217, 230-237. 
release on probation, 227, 232.

Volume I. ends with p. 1064.

end of vol. in.



PRINTED BT
■POTT18WOODE AND CO. LTD., COLCHESTER 

LONDON AND ETON




