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( 2055 )

BOOK THE THIRTEENTH.

OF EVIDENCE.

CHAPTER THE FIRST.
OF THE NATURE AND KINDS OF EVIDENCE,

Preliminary. —The law relating to evidence deals (1) with the facts
which must be proved to warrant the legal result sought by conviction
or acquittal ; (2) with the party on whom the proof of such facts devolves,
i.e. the burden of proof; and (3) the nature of the proof required by law
of the facts to be proved (a).

There is in general no difference as to the rules of evidence, or modes
of proof, between criminal and civil cases. What may be received in the
one case may be received in the other, and what is rejected in the one
ought to be rejected in the other (b). A fact must be established by the
same evidence, whether it is to be followed by criminal or civil conse-
quences (¢). But in a criminal case ‘ it is very important to conform to
the rules of law which protect the accused from evidence of a doubtful
or uncertain character when certain evidence can be obtained’ (d).

Remedy for Misreception of Evidence.—Until 1908 the only remedy
in case of reception of inadmissible evidence against a person accused
and convicted of felony or misdemeanor before a court of oyer and
terminer gaol delivery or quarter sessions was by case stated by the judge
(in his discretion) for the consideration of the Court for Crown Cases

teserved (e). If the latter Court held the evidence inadmissible
the conviction was of necessity quashed, even though without it there
was sufficient legal evidence upon which to conviet ().

In the case of misdemeanors, tried on a record of the King’s Bench
Division, the remedy was by motion for a new trial, but this re I!Io'li\ is
taken away (¢) by the Criminal Appeal Act, 1907 (7 Edw. VIL 3).
Misree eption of evidence agamst a person tried and convicted on |n<lut
ment is ground of appeal to the Court of Criminal Appeal () : but the
procedure by case stated under the Act of 1848 is also available (i). Where

(a) See Stephen Dig. Ev. pref. Taylor, v Att,-Gen. [1804),
Evidence (10th ed.), 5. 1. Phipson, Ev. Kent [1891], 2 Q.B

(dthed.)p. 1. Wills, 2nd ed.), p. 1. (g) TEdw.VIL ¢
(b) R. v. Watson, 2 Stark. (N. P.) 165;  2037).

57. Connor n.

8. 20 (ante, pp. 2005,

32 St. Tr. 1, Abbott, J . Burdett, (h) 3, ante, p. 2010, This
3B.&Ald. 717; 18t Tr. (N.8.) L. apply to common law indictm
(¢) Lord Melville's case, 20 St. T'r. 763. obstruction or non-repair of highways,
(d) R. v Elworthy, L. R. 1 C. C. R. 103,  &c., 8. 20 (3), ante, p. 2011, in which cases
107, Kelly, C.B. the appeal is as in a civil action tried at
(¢) 11 & 12 Viot. c. 78, ante, p. 2007. the assizes.
(f) R. v. Gibson, 18 Q.B.D. 537. R. v (1) 7 Edw. VIL c. 23, s 20 (4), ante, p.

Saunders [1899), 1 Q.B. 400. Cf. Makin  2007.
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an acquittal is due to misreception of evidence there is no remedy by writ
of error (j), appeal, or motion for a new trial. Under the Act of 1907,
misreception of evidence against a person indicted would seem not to be
ground for allowing an appeal if the appellate Court considers that no
substantial miscarriage of justice has actually occurred (£), and this power
seems to apply whether the appeal is under the Act of 1907 or by case
stated under the Act of 1848 (I). As to Criminal Appeal generally, see
ante, pp. 2009 et seq.

Secr. L—Dirgcer AND CIRCUMSTANTIAL EviDENCE.

Best Evidence. It is a general rule that you must give the best
evidence that the nature of the case permits of (m). It seems that this
rule applies only to the proof of the crime or of some fact material to the
crime (n), and the rule is subject to the exceptions stated post, pp. 2080 et
seq. The true meaning of the rule is said by Chief Baron Gilbert not to be
that in every matter there must be all that force and attestation that by
any possibility might have been gathered to prove it, and that nothing
under the highest assurance possible shall be given in evidence, but that
no such evidence shall be brought as ez naturd rei supposes still greater
evidence behind in the party’s possession or power (0) ; for such evidence
is altogether insufficient, and proves nothing, as it carries a presumption
with it contrary to the intention for which it is produced. For if the other
greater evidence did not make against the party, why did he not produce
it to the Court ¢ The best proof of an act or of words is the evidence
of a person who did the act or saw it done, or spoke the words or heard
then spoken. The best proof of a writing is the original writing itself (p).

This rule or maxim applies alike to oral and documentary evidence.
In Williams ». East India Co. (¢) the question was whether the agent
of the defendants, who were the freighters of the plaintifi’s ship, had
apprised the plaintiff or his officers of the inflammable and dangerous
nature of a quantity of roghan which had been stored in the ship, and
which ultimately occasioned its destruction. It was the duty of the con-
ductor of military stores to convey goods on board the ship, and of the
chief mate to receive them ; the chief mate was dead, and no evidence was
given of what had passed between him and the conductor of stores ;
but the captain and second mate proved that no communication had
been made to them. Upon this evidence, the plaintiff who, it was held,
was bound to prove the negative, was nonsuited, and on motion for a
new trial the non-suit was affirmed. Ellenborough, C.J., in delivering
the opinion of the Court said: ‘The best evidence should have been
given of which the nature of the case was capable. The best evidence
was to have been had by calling, in the first instance, upon the persons

lished by 7 Edw. VILc. 28,8.20(1)  (m) Williams v.
2037). 192, Bull. (N. P.
3, 8. 4 (1), ante, p.  ed.) s 391,

East India Co., 3 East,
3. Taylor, Ev. (10th

2012, See R. v. Meyer [1908], 1 Cr. App. R. (n) Henman ». Lester, 13 C. B. N
10 Cf. R. v. Dyson [1908], 2 K.B. 454, 776, Phill. Ev. (7th ed.), 301,
citing Makin v. Att.-Gen. for N. 8. W, (0) Gilb, Ev. (1st ed.), 4.
[1894], A. C. 70. (p) Vide post, pp. 2065 el seq.
0y Ante, p. 2007, (g) 3 East, 192,
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immediately and officially employed in the delivering, and in the receiving
of the goods on board, who appear in this case to have

een the first mate
on the one side, and the military conductor, the defendant’s officer, on the
other ; and though the one of these persons, the mate, was dead, that did
not warrant the plaintiff in resorting to an inferior and secondary species
of testimony (namely, the presumption and inference arising from a
non-communication to the other persons on board), as long as the military
conductor, the other living witness, immediately, and primarily concerned
in the transaction of shipping the goods on board could be resorted to ;
and no impossibility of resorting to this evidence, the proper and primary
evidence on the subject, is suggested to exist in this case,’
As to documentary evidence, vid: L, pp. 2068 et seq.
The rule as to best evidence is now construed less strictly, and with
more admitted exceptions, than when it was first adopted : and in truth
the explanations and exceptions have whittled away the rule and made it
apply rather to the weight than to the admissibility of evidence (r). In
applying the rule the question is, whether (1) direct or eircumstantial
evidence, or (2) oral or documentary evidence,
available in the particular case.

Circumstantial Evidence. -When a fact itself cannot be directly proved
by an eve witness or an ear witness, or an authentic and probative docu
ment, that which comes nearest to the proof of the fact is the pruuf of
the circumstances which necessarily or usually attend such facts. Proof
of the existence of such circumstances creates a presumption (s), i.e.
entitles the Court or jury to infer that the fact itself existed or did not
exist, unless and unti! the presumption or inference is rebutted by other
evidence, for the and instead of the proofs till the contrary be
proved (¢). In er 1al cases it is often impossible to produce a witness
who saw the act
circumstantial
commission

is the best evidence

imitted ; and recourse must necessarily be had to
nee, i.e. to proof of circuamstances, from which the
act may be inferred by the jury (u).
(r) Phipson, Ev. (4th ed.), 37

the wounded man, wrench the knife out of

(5) Gilb. kv, 142, As if a man be found
suddenly dead in & room, and another be
found running out in haste with a bloody
sword ; this is & violent presumption that
he is the murderer; for the blood, the
weapon, and the hasty flight, are all the
necessary concomitants to such horrid
facts; and the next proof to the sight of
the fact itself is the proof of those cir-
cumstances that do necessarily attend such
fact. 1Ibid. Co. Litt, 6; Starkie Ev. (4th
ed.), 843 n.  Unless the wound was in such
a part of the body that the deceased could
not have inflicted it himself, and it was
shewn that no other person had been in the
room, it is conceived that such a presump-
tion ought not to be considered as con-
clusive, In Ashford v. Thornton, 1 B. &
Ald. 428, where the subject of presumption
in cases of murder was much discussed,
Abbott, J., said: ‘A case might be put where
a person should come up and find another
lying wounded with a dagger in his body,
and should draw it out, or should, in assisting

VOL. 11,

the murderer's hand ; then, if the murderer
escaped, leaving him with the body, accord
ing to this law [Bracton] he would be
considered guilty of the murder, and be
immediately hanged without trial And,
* in the history of the law, several presump-

tions which were at one time deemed
conclusive by the courts, have, by the
opinions of later judges, acting upon

more enlarged principles, become conelusive
only in the absence of proof to the contrary,
been tre wholly within
NG

or have

ted @

the discretion of juries

() Vide Steph. D v. Art 1. Taylor,
Ev. (10th ed.), ss. 63-69. Wills, Ev. (2nd
ed.), 62. This is also called presumptive

proof. Roscoe, * Nisi Prius’ (18th ed), 33
(«) 1 Phill. Ev. (7th ed.), 166. Wills
Ev. (2nd ed.), 62. Cf. Taylor, Ev. (10th

ed), 8. 65. The rules as to the admission
of circumstantial evidence are the same in
criminal as in civil cases, subject to the
need of greater particularity in the former.
Perhaps strong circumstantial evidence in
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Thus where an indictment for murder was supported entirely by
circumstantial evidence, and there was no fact which, taken alone,
amounted to a presumption of guilt; Alderson, B., told the jury that
before they could find the prisoner guilty, they must be satisfied * not only
that those circumstances were consistent with his having committed
the act, but they must also be satisfied that the facts were such as to be
inconsistent with any other rational conclusion than that the prisoner
was the guilty person ’; and he then pointed out to them the proneness
of the human mind to look for, and often slightly to distort the facts,
in order to establish such a proposition, forgetting that a single circum-
stance, which is inconsistent with such a conclusion, is of more import-
ance that all the rest, inasmuch as it destroys the hypothesis of guilt (v).

Presumptions.—The terms presumption or presumptive are often
applied to circumstantial evidence. Presumption is an ambiguous
term, and isused in more than one sense withreference to legal proceedings.

There are three classes of presumption :—

(1) Absolute presumptions of law (prasumptiones juris et de jure), which
cannot be rebutted by any evidence (w), and are really rules of substan-
tive law (z) ; (2) presumptions of law (praswmptiones juris) which may
be rebutted by evidence ; (3) presumptions of fact or of mixed law and
fact, which may be rebutted by evidence.

1. 1t is an absolute presumption of law that a child under seven
cannot be guilty of a criminal offence (y), and that a boy under fourteen

cannot be guilty of rape as a principal in the first degree (z).

It is also presumed that every person knows the law (ignoratio juris

excusal neminem) (a).

2. Rebuttable presumptions of Law.—1t is presumed that a child of
seven and under fourteen cannot commit felony : but the presumption
may be rebutted by evidence that he is doli capaz (b).

A person accused of crime is presumed to be innocent until the pre-
sumption is rebutted by legal evidence, whether direct or circumstantial,
excluding all reasonable doubt of his guilt (¢). This is but an instance
of the general rule that illegality is never to be presumed (d). This
presumption only means that the burden of proof lies upon the prosecution
until shifted by sufficient evidence,

All persons are presumed to be of sound mind till the contrary is

cases of erimes, committed for the most part ~ Taylor, Ev. (10th ed.), ¢. 5. Wills, Ev,
in secret, is the most satisfactory of any  (2nd ed.), 43
from whence to draw the conclusion of (x) Wills,
guilt ; for men may be seduced to perjury () 1 Hale, 27.  Vide ante, Vol. i. p. 58.
by many base motives, to which the secret (z) 1 Hale, 630, R. v. Groombridge, 7
nature of the offence may sometimes afford €. & P. 682, R. v. Eldershaw, 3 C. & P.
a temptation ; but it can scarcely happen  306.  Vide ante, Vol. i. p. 60

that many circumstances, especially if they (a) Taylor, Ev. (10th
be such over which the accuser could have (b) R. v. Owen, 4 C. &
no control, forming altogether the links of  Ev. (2nd ed.), 47.  Vide um.

2nd ed.), 43, 44,

a transaction, should all unfortunately ¢) See R. v. Twyning, 2 B. & Ald, :
concur to fix the presumption of guilt on  But see R. v. Harb A. 2
an individual, and yet suc h a conclusion be ~ Williams v. H. E. 1. ( st, 1

erroncous, | Easl O (d) See Sissons v. Dixon, 6 B. & C. 758,
(v) R. v. Hodge, 2 Lew See the Bennett v, Clough, 1 B. & Ald. 461.  Rod-
remarks on this subject in Starkie, Ev, well v. Redge, 1 C, & P Wills, Ev
(4th ed.), 830 (2nd ed.), 4
(w) See Phipson, Ev. (4th ed.), 625,
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proved ; but if imbecility or derangement of mind be admitted or proved
to have existed at any particular time, it is presumed to continue unless
its continuance is disproved (e).

A married woman proved to have committed certain kinds of crime
in the presence of her husband is presumed to have committed the crime
by his coercion (f).

" When a man is charged with doing an act, of which the probable
consequences may be highly injurious, the intention is an inference of
law resulting from the doing of the act (g). In R. v. Sheppard (h),
uttering a forged stock receipt to a person who employed the prisoner
to buy stock to that amount, and advanced the money, was held sufficient
evidence of an intent to defraud that person ; and it was further held,
that the oath of the person to whom the receipt was uttered that he
believed the prisoner had no such intent, would not repel the presump-
tion of an intention to defraud. So where the prisoner was indicted for
setting fire to a mill, with intent to injure the occupiers, it was held,
that an injury to the mill being the necessary consequence of setting
fire to it, the intent to injure might be inferred ; for a man must be sup
posed to intend the necessary consequence of his own act (i). So in
prosecutiong for forgery, a jury ought to infer an intent to defraud the
person who would have to pay the instrument if it were genuine, although
from the manner of executing the forgery, or from that person’s ordinary
caution, it would not be likely to impose on him, and although the object
was general to defraud whoever might take the instrument, and the
intention of defrauding in particular the person who would have to
pay the instrument, if genuine, did not enter into the prisoner’s con
templation (j).

On an indictment for murder, on proof that the accused killed the
deceased person, he is presumed to have done so with malice aforethought ;
and must in defence prove any circumstances on which he relies by way
of justification, excuse, or alleviation, unless they appear in the evidence
adduced against him (&)

On an indictment for defamatory libel on proof of publication, malice
is presumed, and it is for the defendant to displace the presumption
by proving privilege, &c., or by specially pleading and proving
justification (/).

It is a legal maxim, that ‘ omnia prasumuntur esse rite et solemniter
acta donec pru/uI:u’ in contrarium’ ; (m) and, therefore, it is a ;_u-||rrn|
presumption of law, even in cases of murder (n), that a person acting
in a public capacity, as a peace officer, justice of the peace, constable,

(e) Att.-Gen. v, Parnther, 3 Bro. Parl.  ante, p. 1642

"

Cas, 443; 20 R Banks v. Good (k) Fost
fellow, L. R. 5 Q.B Vide Taylor, | Vol. i. p. ¢

1 East, P. C. 340.  Ante,

(10thed.),s. 197, and ante, Vol. i. pp. 62 et seq () Ante, Vol. i. pp. 1039 et seq.
(f) Ante, Vol. i. pp. 91 et seq (m) Roscoe, *Nisi Prius’ (18th ed.), 42
@) R. v. Dixon, 3 M. & S, 11, 15, Ellen As that a marriage was lawfully celebrated,
borough, C.J See R. v. Manwaring, D. & B. 132: and
(h) R. & R. 169, ante, Vol. i. p. 986,
(1) R. v. Farrington, R. & R. 207, (n) Berryman ». Wise, 4 T. R. 366,

() R. v. Mazagora, R. & R. 291 {nte, Buller, "See also R. . Rees, 6 C. & P,
p. 1649, See also R. v. Hill, 2 Mood 606. R. v. Borrett, 6 C. &
30, Proof of particular intent to defrand v. Ford, 1 Cr. M. &
15 not now nceessary in most casesof forgery, R, v. Murphy, 8 C. P. 297
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&e., is duly anthorized to do so (o). This rule of evidence runs through
all offices from that of a judge to that of a vestry elerk (p). 1t is an
exception from the rule as to producing the best possible evidence,

and makes it unnecessary  to  produce the appointment of such
officers and suflicient to prove that they acted as such, leaving the other
party to rebut the presumption.

As a general rule that is to be presumed which reasonably accounts
for the existing state of things (¢). Thus the relations of landlord and
tenant, of partnership, and of marriage, are frequently presumed from
the conduet of the parties being consistent with that state of things,
and more consistent with that state than any other ().

It may be proper here to mention the well-known caution of Hale
respecting presumptive evidence : that a person should never be con
vieted of murder or manslaughter, unless the fact were proved to be
done, or at least the body found dead (s).

3. Presumption of Fact or of mized Law and Fact.- Proof of certain
facts and circumstances is held to justify the inference based on human
experience and the probabilities of life that certain other facts occurred
which cannot be proved by direct evidence (¢).

Where a letter, fully and properly directed to a person at his place
of business or usual residence, is proved to have been posted, this creates
a presumption that it was delivered in due course of post (u). This
rule is recognized by many statutes as to service of notices, &e., by post (v),
and applies to letters delivered by private hands, as well as throngh
the post office ().

Execution of Documents. Ordinarily an instrument is written at
the time it bears date, and the date is presumptive evidence that the

(0) R. v Verelst, 3 Camp. 432, R. that this state of things could only be
lon, 1 Leach, 515; 1 East, P. C accounted for hy the existence of an
2,315 indenture of apprenticeship.
(p) Marshall ». Lamb, 5 Q.B. 115, (¢) 2 Hale, 200; 11 St. Tr. 964 0. Sec
Patteson, J. Doe d. Bowley v. Barnes, Upington v. Solomon, 9 Buchanan, Cape
8Q.B. 1037. Wolton v. Gavin, 16 Q.B. 48 ;  Sup. Ct. 240, 276, De Villiers, C.J. R. v
where a soldier had been enlisted more than ~ King, 9 Canada, Cr. Cas. 436, and ante,
three weeks, and had been employed to  Vol. i, p. 822
enlist recruits, and had done so, and it was () Such presumptions are often divided
held that it might be presumed that he had  into three sorts—violent, probable, and
been attested. In this case Erle, J., light. Co. Litt. 6 5. 3 BL Com. 371
mentioned an anonymous case where, in ylor, Ev. (10th ed.), ss. 68, 69.  But such
support of a marri the only proof that  a classification seems altogether useless,
the party who performed the ceremony was — and the distinction to amount to nothing
a priest, was the fact that he performed it ;  more than that in one case the presumptive
and this was held enough. See also  evidence may be very strong, in another less
Plumer v, Briscoe, 11 Q.B. 46. Bunbury so, and in another very weak. See Wills,
v. Matthews, 1 C. & K. 380. Circumstantial Evidence, ¢, 3, 8. 7; Wills,
(7) R. v. St. Marylebone, 4 Dowl. & Ry.  Ev. (2nd ed.), 49; Taylor Ev. (10th ed.)

475, Bayley ss. 214-216.

(r) Per , in R, ». Fordingbridge, (u) Walter v. Haynes, Ry. & M. 149,
E. B. & E. 678, where a witness proved that  Tenterden, C.J.
more than sixty vears before he lived with (v) Collected in Taylor, Ev. (10th ed.),

the same master as the pauper, and believed s, 179, 180. The production of a post-
him to be an apprentice, and that he was  office receipt or certificate of posting is
instructed by a journeyman, and lodged  evidence of posting and address, but proof
and boarded in the house, with two others,  may be given by the person who posted the
who were instructed in the art of a tailor,  letter

and, after proof of due search for the (w) Taylor, Ev. (10th ed.), 5. 182
indentures without success, it was held
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instrument was made on that date (z). So the date of a bill of exchange
i8 primi facie evidence that it was drawn at that date (y), and as a bill
of exchange is usually accepted within a few days after it is drawn,
the date of the bill, though not evidence of the verydate of the acceptance,
is reasonable evidence that the acceptance took place within a short
time after that day, regard being had to the distance the bill would
have to travel from the one party to the other (2).

Conduet. - Most important presumptions are derivable from the
conduct of the parties.  Where the circnmstances induce a strong suspicion
of guilt, and the accused might, if innocent, explain those circumstances
consistently with his own innocence, and yet does not offer such explana-
tion, & strong natural presumption arises that he is guilty. And in
general, where a party has the means of rebutting and explaining the
evidence adduced against him, if it is untrue or creates an erroneous
impression as to his criminality, his silence or acquiescence furnishes
a forcible inference against him (a).

"[l'?ﬂl““li[l““.\' fl'(?lll ('ll||‘||l1" 1"\"“1"' as i“l'l{l\\l”l!\ t”l as :I‘__’il"l\(
himself, it 18 to be presumed that a man’s actions and representations
correspond with the truth (b).

Where a person is proved to have suppressed any species of evidence,
or to have defaced or destroyed any written instrument, a presumption
will arise that, if the truth had appeared, it would have been against his
interest, and that his conduct is attributable to his knowledge of this
circumstance (c).

So the fabrication of evidence is calculated to raise a presumption
against the party who has recourse to such a practice, not less than when
evidence has been suppressed or withheld. Legal experience, however,
has shewn that false evidence has sometimes been resorted to for proving
facts that are true (d).

Continuance of Life or Conditions.—\When a state of things is once
established by proof, the law in general presumes that the state of things
continues to exist as before, till the contrary is shewn, or till a different
presumption is raised from the nature of the subject in question (¢).

So where an indictment alleged that the defendant made his warrant
of attorney directed to A. and B., * then and still being attorneys of the
King's Bench,’it was held that as the defendant, by executing the warrant,
admitted them to be attorneys at that time, it must be presumed that

(x) Roberts v, Bethell, 12 C. B. 778 v child as like unto her, both in person and
Taylor, Ev. (10th ed.) 8. 169, Steph, Dig.  in years, as he could find, but which upon
Ev. Art, 85, examination was found not to be the true

() Ibid.  As to the date of letters, seo  child ; and it afterwards appeared that the
Reed v, Norman, 8 C. & P 65, ante, mnioce had run away, and was alive.  And seo
Vol i. p. 1007, also the Douglas Pec claim, Appendix

(2) Ihid., Maule, J. to Evans' Pothier.  * The mere fabrication

(@) Taylor (10thed.), s, 809, and post,  of evidence does not, however, furnish of

* Admissions itself any presumption of law pinst the

Pickard v, Sears, 6 A, & E innocence of the party, but is a matter to

be dealt with by the jury. Innocent

(¢) Seo Armory v. Delamirie, 1 Str, 505, persons, under the influence of terrror
Taylor, Ev., (10th ed.), s. 116, from the danger of their situation, have
(d) 1 Phill. Ev, 448, referring to 3 Co.  been sometimes led to the simulation of
Tnst where a case is mentioned of an Taylor, Ev. (10th ed.),

uncle, who was hanged for the murder of
his nicee, and who produced on the trial (¢) Taylor, Ev. (10th ed.), 5. 196,
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they continued to be so at the time when the indictment was
found (1)

So a party once elected to an office must be presumed to continue in
it until the contrary be shewn. Thus a return made to the stamp-office
by a banking co-partnership in March, 1841, stating a person to be a
public officer of the company, being proof that he was an officer at that
time, the presumption is that he continued such officer until November,
1842 (9).  But if the office had been annual, the presumption would have
been otherwise (/).

So where a building is shewn to have heen properly registered for the
celebration of marriages, the presumption is that it continued to be
80 registered (7).

In R. ». Lumley (j), a trial for bigamy, the Court said: ‘ The
existence of the party at an antecedent period may or may not afford a
reasonable inference that he was living at the subsequent date. 1f, for
example, it were proved that he was in good health on the day preceding
the second marriage, the inference would be strong, almost irresistible,
that he was living on the latter day, and the jurv would in all probability
find that he was so. If, on the other hand, it were proved that he was
then in a dying condition, and nothing further was proved, they would
probably decline to draw that inference. Thus the question is entirely
for the jury. The law makes no presumption either way., After the
lapse of seven years, without intelligence concerning a person, his death
may be presumed ‘ unless the circumstances of the case account for his
not being heard of without assuming his death’ (k). But there is no
legal presumption as to the time of the death within the seven vears, and
the fact of the party having been alive or dead at any particular period
during the seven years must be proved by the party relving on it (I).

So where a thing is pm\wl to have been in a particular state at
one time, it is presumed to have been in that state at a former time,
unless there be evidence that at some previous time it was in a different

state (m).

Particular Offences. -(‘ertain presumptions arise as to particular
crimes.

Larceny.—In cases of larceny or receiving, on lmm[ that the goods
were stolen and that the stolen property was found in the possession

(£) R v. Cooke, 7C. & I". 5569, Patte ed.), s, 106, 2

son, J (k) Steph. Di Art 99, Taylor, Ev
(g) Steward v. Dunn, 12 M. & W. 655, (10th ed.), s« 198201, Hopewell v, De
(h) Per Parke, B., ibid Pinna, 2 Camp. 113, Doe » Jesson, 6

(/) R. ». Manwaring, D. & B. 132, Cf
R. v Cresswell, 1 Q.B.D. 446: 45 L. J

80, 85, Doe v. Deakin, 4 B, & Ald,
Watson 1 1 Stark (N.P.), 121,
() Doe v. Nepean, b B. & Ald. 86; 2

() Lo R.1COCORO196; ante, Vol i M. & W. 804 36 Ch. . 586,
p. 1007, See R, v Twyning, 2 B. & Ald e Matthews 17 As to
commented on in Stark v. (4th ed.) commorientes, vide re Benyon [1901), P.

n. R.v. Harhorne, 2 A. & E. 540. Upon 1. Taylor, Ev. (10th ed.), s 203,
an issue of the life or death of a party, the (m) R. v. Burdett, 4 B. & Ald. 124; 1
jury may find the fact of death from thelapse 8t Tr. (N, 8.), | per Best, ). In this case a
of a shorter period than seven years, if other  letter was delivered to a person, unsealed,
circumstances coneur: as if the party in Middlesex, and it was held that it must
sailed on a voyage, which should long since  be presumed that it was sent in that state
have been accomplished, and the vessel  from Leicestershire, there being no evidence

has not been heard of. Taylor, Ev. (10th  to the contrary.




CHAP. 1] Direct and Cireumstantial Evidence. 2063

of the accused shortly after the theft, it is presumed that he stole it
unless he can prove how he came by it (n).

Where two prisoners were indicted for stealing two horses,and the case
against them consisted entirelyof evidence to shew that both the horses
were found soon after the robbery,in the joint possession of the prisoners,
and it appeared that the horses had been stolen on different days, and at
different places, Littledale, J., compelled the prosecutor to elect on which
of the two stealings he would proceed ; and his lordship observed that
the possession of the stolen property soon after the robbery is not in
itself a felony, though it raises a presumption that the possessor is the
thief ; it refers to the original taking, with all its circumstances (o).

Where the only evidence against the prisoner was that three sheets
were found upon his bed in his house three calendar months after they
had been stolen, and it was urged that this was too long a time after the
larceny to call on the prisoner to give any account how he had become
possessed of them ; and R. ». Adams (3 C. & P. 310) was relied upon,
Wightman, J., held that the case must go to the jury, as it seemed to
him that it was impossible to lay down any definite rule as to the precise
time, which was too great to call upon the prisoner to give an account
of the possession, and that in this case there was some evidence, although
very slight, for the jury to consider (p).

According to Hale (¢), a person should not be convieted of stealing
the goods * of a person to the jurors unknown,” because he cannot give an
account how he came by them, unless there be due proof that a felony
was committed of these goods.

The true principle is perhaps better stated in a recent Australian
decision (r) that on an indictment for larceny or receiving, no presumption
adverse to the accused may be drawn from the fact that the goods
alleged to have been stolen or feloniously received were found in his

possession, unless there is (1) evidence of ownership in some person other
than the accused, and (2) evidence from which the jury may reasonably
infer that the goods were taken by some one invito domino
Buving goods at an undervalue is said to raise a presumption that
the buyer knew the goods to be stolen (s).
(n) Cf. Archh. Cr. PL (23rd ed.), 340.  has or has not been satisfied, as a few days
Vide . e 1308 or even hours, more or less, have elaps

Smith, Ry. & M. 295. when the twenty years are expiring.”
R. v. Hewlett, Salop Spring As (9) 2 Hale, P. C. 200. Vide 11 St. Tr

MS. C. 8 G See R v Ki 464 n

178, and R, v. Langmead, L. & ( $ (r) R. v Trainer [19006], 4 Australian
0 Cox, 464, ante, p. 1483, In ‘Starkicon  Commonwealth L. R. 126, the indict
Evidence’ (vol. ii. p.684), it isobserved that  ment was for stealing and recciving lambs
“the recent possession of stolen goods is  belonging to a person unknown. The
recognised by the law as affording a pre-  defendant gave a false account of how he
sumption of guilt, and therefore, i W came by them, but there was no evidence
sense, is a presumption of law, | it s except the defendant’s as to who owned the
still in effect & mere natural presumption :  lambs. The English authorities cited were,

for although the circumstance may weigh  for the accused, 1 Hale, 510. R. ». Camp
greatly with the jury, it is to operate solely  bell, 1 C. & K. 82. R. . S8troud, 1 C. & K.
by its natural foree, for a jury are not to 187 : and for the Crown, 1 Hale, 3

convict unless they be actuallyconvineed in -~ 180; 2 East, P. C. 651; Anon. Dyer
their consciences of the truth of the fact R. v. Mockford, 11 Cox, 16; R. ». Ritson,
Such a presumption is, therefore, essentially 15 Cox, 478.

different from the legal presumptions in (s) Ante, p. 1483,

fact where a jury are to infer that a bond
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Arson and other Felonies. —On an indictment for arson, proof that
property taken out of the house at the time of the firing was afterwards
found secreted in the possession of the prisoner, raises a presumption
that the prisoner was present, and concerned in the arson (f). Proof
that clothes, weapons, or implements, shewn to have been previously in
the possession of the prisoner, were found at or near to the spot where
a felony was committed, is frequently adduced in order to raise a pre
sumption that the prisoner was present at the time when the felony was
committed (u).

Coining.—In R. v. Fuller (v), it was held that having in possession a
large amount of counterfeit coin unaccounted for, though without any
circumstance to induce the belief that the defendants were the make
was evidence of having procured the coin with intent to utter it.

Perjury.—Upon an indictment for perjury, in falsely taking the free
holders’ oath at the election of a knight of the shire, in the nameof J. W.,
it was proved (1) that the freeholder’s oath was administered to a person
who polled on the second day of the election, by the name of J. W., and
who swore to his freehold and place of abode ; (2) that there was in fact no
such person, and that (3) the defendant voted on the second day, and was
no freeholder, andsome time afterwards boasted that he had done the trick,
and was not paid enough for the job, and was afraid he should be pulled
for his bad vote ; and it not appearing that more than one false vote was
given on the second day’s poll, or that the defendant voted in his own
name, or in any other than the name of J. W. It was held that this was
sufficient evidence for the jury to infer that the defendant voted in the
name of J. W, (w).

Absence of Consent.

Where it is necessary to prove the non-consent
of the owner of property which is the subject of the charge in
the indictment, the testimony of the owner himself is not the best
or only evidence of non-consent ; but it may be inferred from the con-
duct of the prisoner, and the circumstances under which the
act was done. Where the prisoners were indicted on 6 Geo, 111, c.
36 (z), for lopping and topping an ash timber-tree, * without

(0 R. v. Rickman, 2 East, . (. 1035, (w) R.

(u) In R. v. Stonyer and others, Stafford
Spr. Ass, 1843, cor. Wightman, J., on an
indictment. for burglary in the house of
Keeling, evidence was given of the finding
of a crowbar in the houso of one Blac
which was near Keeling's, and was hroken
into the same night, it beir

v. Price, 6 East, The
following is an example of a case of circum-
stantial evidence too weak for conviction
Two women were indicted for colouring
a shilling and sixpence, and a man (Isaacs)
as counselling them, &e. The evidence
against him was, that he visited them once

proved that  or twice a week; that
the crowbar had been proviously seen in

the possession of the prisoners, and a chest
of drawers in Keeling's house having been

en open by such an instrument.  Such
is the inference of guilt drawn from the
discovery of a broken knife in the pocket
of the prisoner, the other part of the blade
being found sticking in the window of a
house, which by means of such

the rattling of
copper money was heard whilst he was with
them ; that once he was counting some-
thing just after he came out; that on
going to the room just after the apprehen
sion, he resisted being stopped, and jumped
over a wall to escape ; and that there were
then found upon him a bad three-shilling
piece, five bad shillings, and five bad
an in-  sixpences. Upon a case reserved, the

strument had been burglariously entered.

1 Stark. (10th ed.),
s 1274, &F 4
(r) R & » Taylor,

(10th ed.), s

judges thought the evidence too slight to
conviet him.  R. v Isaacs, MS. Bayley, J.,
ante, Vol. i. p. 348

() Repealed in 1867 (S.L.R.).

i
i
1
{
1
|
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the consent of the owner,” who had died before the trial. The offence
was committed at eleven o’clock at night on February 18. A., the owner,
died on March 1, having given orders for apprehending the prisoners
on suspicion, The land steward was called to prove that he himself
never gave any consent, and from all he had heard his master say, he
believed that he never did. Bavley, J., told the jury that they must be
perfectly satisfied that the prisoners had not obtained the consent of the
owner of the tree, namely, A., that they might lop and top it ; and left
it to them to say, whether they thought there was reasonable evidence to
shew that in fact he had not given any such permission. He adverted also
to the time of night when the offence was committed, and to the circum-
stance of the prisoners’ running away when detected, as evidence to shew
that the consent required had not in fact been given (y). And in three cases,
reserved at once for the opinion of the twelve judges, it was held that,
though there must be some evidence to negative the owner’s consent, his
non-consent might be inferred from the circumstances, or proved by his
agents. The first was R, v. Allen (2), an indictment for killing a fallow
deer in the park of the forest of Waltham, without the consent of the
owner, the King; the second, R. v. Argent (a), for entering a yard ad

joining and belonging to the dwelling-house of G., and taking fish out of
a pond there without the consent of the owner; and the third, R. v.
Chamberlain (b), for taking fish in Claremont Park, belonging to Prince
Leopold, without his consent. The offence in each case was committed
under circumstances which the learned judge, who tried it, thought quite
sufficient to warrant the jury in finding the non-consent of the owner,
admitting the onus of proving such non-consent to lie on the prosecutor ;
but in consequence of R. v. Rogers (¢), further evidence was gone into,
by calling the persons engaged in the management of the property, but
not the owners. The judges held the conviction in each of the cases
right.

Sect. 11, —PriMARY AND SECONDARY EVIDENCE,

There is a possibility of confusion between the terms used to deseribe
‘“ best ’ evidence.

‘ Direct ” evidence is employed in distinction to circumstantial
evidence, and both terms are oftenest used in reference to oral evidence.

* Primary * evidence is oftenest used in distinction to * secondary ’
evidence with regard to the proof of documents. :

Primary evidence.— Where a private document is the best evidence
of the matters contained therein, it must, as a general rule, be proved
by primary evidence (d), i.e. by the production and verification in Court

() R.e. Hazy, 2C. & P. 458

(z) 1 Mood. 154,

(a) Thid.

(h) 1bid.

() 2 Camp. 654, In this case, on an in
dictment on 42 Geo, 111, ¢, 107, 5. 1, forfelon
iously coursing a deer in enclosed ground,
without the consent of the owner of the deer ;
Lawrance, J., thought it necessary to call
the owner of the deer, for the purpose of
disproving his consent, and the owner not

being called, the jury were directed to find
a verdict of acquittal

(d) The proposition here made is not to
be confused with the question whether it
is necessary to prove a partioular fact by
documentary evidence. Certain contracts
must be in writing, but parol evidence may
in certain cases be given in substitution
or in explanation of, a written docume
See Wills,
(10th ed.),

t.
2nd ed.), 102, Taylor, Ev.
88, 406-415.
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of the original document (e), if the party who has to prove the document
has it in his possession or under his control. This rule does not apply
to public documents (f), which are always in some special custody (g),
and the production whereof is not in all cases compellable. It does not
extend to chattels (), nor to such matters as inseriptions on banners and
flags (7), or on tombstones (j), nor to resolutions passed at public meetings,

n if prints of the proposed resolutions are in existence (k), nor is it
essary to produce a hook to prove that it does not contain
entries of which, if the book contained them, it would be the best
evidence (1).

Offering in evidence the copy of a deed (m), when the original is
available, raises a presumption with it that there is something in the
deed that makes against the party
and, therefore, the copy is inadm
stated post, p. 2068,

Oral e

nec

or he would have produced it ;
sible except under the conditions

vidence is in certain cases admissible, although it relates to
matters of which there is written evidence. Thus payment of money
may be proved orally, though a written receipt exists (n) : and statements
made before a court of summary jurisdiction may be proved orally,
even if a written deposition or minute (o) exists, and is available (). It
seems to be considered that where deposivions are required by law to
be taken, or the judge is required to take a note, oral evidence of what
was said is not admissible if the deposition or the note have been taken
(7) and can be produced (r). Oral evidence is admissible to prove a
marriage although the marriage is duly registered in the parish or other
register (s).

(e) Wills, Ev. (2nd ed.), 354. To prove the best evidence as to personalty, and, if
that a house is insured the policy should be  proved in solemn form, also of realty. 20
produced or its absence explained. Entries & 21 Viet, . 77, ss, 61, 62, As to wills
in the insurance company's books have of realty prior to 1858, see Wright r.
been held not equivalent to production of  Tatham, 1 A, & E. Doe v. Burdett, 4
the policy. R. v. Doran, 1 Esp. 127. R. A & E. 1. Taylor, Ev. (10th ed.), &

v, Gilson, R. & R. 138, (n) Rambert v. Cohen, 4 Esp, 2

(f) Post, p. 2121, Jacob v. Lindsay, 1 East, 460,

(g) Wills, E 2nd ed.) pp. 235, 421, (0) Under the Summary Jurisdiction Act,

(h) R. v. Francis, L. R, 2 C. C. R. 128: 1879, a register is ke pt of the minutes
12 L. J. M. €. 97, False pretence that &  memoranda of all convietions or orden
ring was a diamond ring. of courts of summary jurisdiction. The

() R. v. Hunt, 3 B. & Ald. 566; 1 8t. register and a true extract are primd facie
Tr. (N. 8) L1 Abbott, C.J., said, ‘ If  evidence of the matters entered, for the
we were to hold that what was inseribed  information of a court of summary juris-
on a banner could not be proved without  diction acting for the same county, borough,
the production of the banner, I donot know  or place, or the court wl
upon what reason the witness should be  registered. 42 & 43 Viet. e
allowed to mention the colour of the banner (p) In R
oreven to say he saw the banner displayed ;  of
for the banner itself may be said to be the  state
best possible evidence of its existence and
of its colour. which, though taken in writing, was not

(j) Post, p. 2067. produced. 12 Vin. Abr. 96, tit. * Eviden

(k) R. v. Hunt, ubi sup. A.b ol. 7.

(1) Macdonnell ». Evans, 11 C. B. 930, (7) Robinson v. Vaughton, 8 C. & P,
where Mau said, * Suppose a man is 252, Alderson, B. Cf vlor, Ev. (10th
asked whether he made an entry in his day-  ed.),s. 416. Vide post, p. * Depositions.”
book, and he says, No, it cannot be neces- (r) Jeans v. Wheedon, M & Robh.

3.

r

Layer, 16

n, an under-sceretary of
gave evidence of L.'s confessions,
upon his examination before the council,

sary to produce the book. * 486,
(m) Tn former editions reference was also () Morris v. Miller, 1 W. Bl 632: 4 Burr,
made to wills, of which the probate is now 7
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Admissions by the Party. - Whatever a party says, or his acts amount
ing to admissions, are evidence against himself, though such admissions
may involve what must necessarilv be contained in some writing (f).
The reason for this rule is that what the party himself admits to be true
may reasonably be presumed to be true: and for this reason such
statements, &e. are not open to the objection which attaches to parol
evidence from other sources where the written evidence might have been
produced, for such evidence is excluded from the presumption of its
untruth, arising from the very nature of the case, where better evidence
i# withheld (#). Such admissions are legal evidence, not as secondary
evidence of the contents of a writing. but as original evidence (v). The
principle is the same, whether the admission is by words or by acts:
and a man may by his acts make an admission as clearly and as much

in detail as he possibly conld |x)' words ().

Occupation of Land. The fact of the occupation of land (if that
alone be an issue) may be proved by any oral proof, e.g. of payment of
rent, even if the terms of occupancy were put into writing, for the writing
is only collateral to the fact in question (z). But if any of the terms
of the tenancy (y) are in issue, and there was a written contract, it
must he produced or its absence accounted for (:). But statements
made by a tenant of the terms upon which he is holding are admissible
against him to prove the terms of his tenancy, even if the tenancy was
created by adopting the terms of a former demise in writing (a).

Service.- The fact that a person is employed as a servant under a
written agreement mayv be proved without its production, but not the
terms of it (b)

Inseriptions. Inscriptions on walls, and fixed tables, mural monu
ments, gravestones, surveyers’ marks on boundary trees, as they cannot be

conveniently produced in e 'rt, may be proved by secondary evidence (¢).
But this exceptional rule does not apply to a notice painted on a
board, fastened by a string to a nail in a wall, and removable and pro
ducible without inconvenience (d). On an indictment for murder, Maule,
J., ruled that the inseription on a coffin plate could not be given in
evidence without producing the plate itself, because the presumption
was that it was in existence (¢)

Photographs. -On an indictment for bigamy, it has been held that

(1) Slatteric ». Pooley, 6 M. & W. 664, (y) Augustion », Challis, 1
Parke, B.  Tupper v. Folkes, 9 €, B, (N.8,) (z) R. v. Rawden, 8 B, & '
707 Merthyr Tidvil, 1 B, & Ad v

(u) Slatterie ». Pooley, ubi sup. Erle Harvey, 8 Bing. 239,

. Picken, 5 C. & P ’ B () Howard v. Smith, 3 M. & Gr

(n R Q.B. 611, (b)) R. v. Duffield, 5 Cox, 404 v
Patteson, J towlands, 5 Cox, 415 (h)

(w) Ihid., Coleridge, J. Payment of (¢) Taylor. Ev. (10th ed.), = 438. R. »,
relief to a pauper whilst resident in one  Fursey, 6 C. & P. 81; 38t Tr. (N 8) 543,
parish by the overseers of another parish, 561, Patteson, J. R. ». O0'Connell, 5 St
after a threat by the overseers of the former T ( ) 1, A man is not expeeted
parish to remove the pauper, unless a certi to break up his frechold to bring a notice,
ficate was obtained, was held an admission  &c., into Court
that a certificate had been obtained (d) Jones ». Tarleton, 1 Dowl. Pr. R

(x) Taylor, Ev. (10th ed.), s. 405. R. » :OM EW. 6
Holy Trinity, Kingston-upon-Hull, 7 B. (¢) Anon. stated by Maule, J., in R. v
& C.611; 1 Man. & Ry. 444. Hinley, 1 Cox, 12.
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a photograph taken from the prisoner, who said it was that of her first
husband, might be shewn to a witness, and he might be asked whether
it represented the man whom he had seen married (/). But in matri-
monial causes, except under very special circumstances, the Court will
not act upon identification by photographs only (g).

When secondary Evidence is Admissible. —If the original of a
writing is lost or destroyed, or cannot be produced, or is in the possession
or control of the adverse party, then upon proof of the loss or destruction,
or of its being in such possession (as the case may require), and of reason-
able notice to produce it at the trial having been given to the other
party, then. secondary evidence of the contents of the writing is
admissible, and becomes the best proof available (h). To establish loss
or destruction of the primary evidence, it must be shown that proper
search has been made for it where it was likely to be. The amount
of evidence of loss, &c., necessarily varies much. according to the nature
of the document, the custody in which it is, and all the surrounding
circumstances. A paper of considerable importance, which is not
likely to be permitted to perish, may call for a much more minute and
accurate search than that which may be considered as waste paper (1).
In Kensington ». Inglis (j), it was incumbent on the plaintiff to prove
the loss of a licence to trade in a colony, and a witness, who had been
secretary to the governor of the colony, said that it was his practice to
destroy or put aside such licences among the waste papers of his office, as
not being of further use, and that he supposed he had disposed of the
licence in question (which, after having heen granted by the governor,
was returned to the witness) in the same manner as other licences for
ships whose voyages had been performed ; but that he was not sure
whether it was destroyed. He further stated, that he had been applied
to for the licence, and had searched for it; but he did not recollect
whether he found it or not ; though he did not think that he had found
it (k). In delivering the judgment of the Court, Ellenborough, C'.J.

() R, v. Tolson, 4 F. & F. 103, Willes, action of trespass for

breaking hatches,
J., said, * The photograph was admissible,

offered in evidence articles of agreement,

because it is only a visible representation
of the image or impression made upon the
minds of the witnesses by the sight of the
person, or the object it repr and,
therefore, is in reality only another species
of the evidence, which persons give of
identity when they speak merely from
memory

(g) Frith o, Frith [1896], Prob. 74,
Barnes, J

(h) See Bull. (N. 1) 203. 1t would seem that
secondary evide:

is also admissible, when
ever it is apparent that such secondary
evidence is the best, which the party, without
any default, has it in his power to produce ;
for then the presumption of a fraudulent
suppression of the better evidence, which
is the foundation of the rule, must cease,
Thus, where an attesting witness to a writ-
ten instrument after his attestation became
incompetent from interest, proof of his
handwriting was admissible. Godfrey v.
Norris, 1 Str. 34. The defendant, in an

dated in 1745, between persons standing
in the respective situations of the plaintiff
and defendant.  To produce this deed the
defendant’s attorney was called, who said
that he had received it from the son of
the owner of the defendant’s land.  This
evidence was objected to as insufficient
then the son of the owner was called, who
said he had received it from his father that
morning ; this being also objected to, the
father was called ; upon which the plaintiff
examined him upon the wire dire, ani
objected that he could not be a witness,
e interested 3 wh ipon Holroyd,
held, that as the father was objected to, the
next best evidence had been given, and
admitted the deed. Card » Jeans, Man
ning's D h

(1) Gathercole ». Miall, 15 M. & W. 319,
Pollock, C.B.

(j) 8 East

(k) 8 East, 289. See Taylor. Ev. (10th
ed.), ss, 420434,
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said : * We are of opinion that this evidence satisfies what the law requires
in respect of search; and establishes with reasonable certainty the
fact of the licence being lost. 1t was not to be expected that the witness
ghould be able to speak with more confident certainty to a fact, to
which his attention wonld not be particularly drawn at the time, on
account of any importance being supposed to belong to it.”  The search
was neither recent nor made for the purpose of the cause (7) ; and it has
since been held that neither was necessary, and a search made nearly
three vears before action brought, though it did not appear for what
purpose, has been sufficient (m)

In Brewster v, Sewell (n), it became nece

ry to account for the
non-production of a poliey of insurance. It was proved that the policy
had been effected about seven years before, and having become uscless
on account of a second policy being effected, had probably been returned
to the plaintiff ; and the clerk of the plaintifi’s attorney proved that, a
few days before the trial of the action, he had searched for it in the
plaintifi’s house, not only in every place pointed out by the plaintiff,
but in every place which he thought likely to contain a paper of this
deseription. 1t was held that this was sufficient evidence to entitle the
plaintiff to give secondary evidence of the contents of the policy : and
Abbott, C.J., said, that where the loss or destruction of an instrument
may almost be presumed, very slight evidence of its loss or destruction
will be sufficient (0). 1If a person proved that he had searched for an
envelope among his papers, and could not find it, that would be sufficient,
So with respect to an old newspaper, which had been in a public coffee-
room ; if the party who kept the coffee-room had searched for it there,
where it ought to be if in existence, and where naturally he would find
it, and said he supposed some one had taken it away, that would be
sufficient (p).

A tithing-man went to a house to execute a warrant, and read the
warrant under the window of the house, where the party who was to be
apprehended under the warrant then was. An affray then took place
between the tithing-man and the inhabitants of the house. The tithing
man swore that during this affray he lost the warrant. His evidence
was that he had it in his hand when he read it under the window ; but
he never saw it afterwards; that he searched his pocket for it after
he had gone about a mile and a half from the house, and could not find it ;
and he directed a boy to look carefully for it, on the road between the
house and the place where he first missed it ; the boy swore that he had

(1) Asthe witness made the search in the  East Farleigh, 6 Dowl. & Ry. 147. R. ».
Jahamas, but left them in April, 1801, the  Stourbridge, 8 B. & C. 96, Pardo v. Price,
scarch must have been before that time; 13 M. & W, 267

7
the decision was in 1807 (p) Gathercole v. Miall, 15 M. & W. 319,
(m) Fitz ». Rabbits, 2 M. & Rob. 60, Alderson, B. In R. v. Rastrick, 2 Cox, 39,
Patteson, J Platt, B., held that a label stating the
(n) 3 B. & Ald. 206, amount of money in a parcel had not been
(0) Cf. Freeman v. Arkell, 2 B. & C sufficiently searched for, as the search had

404, Bayley, J. And for further examples  only been made at the owner's house, and
of sufficient searches, see R. ». North not at his shop, and he could not say
Bedburn, Cald. 452, R. v, Johnson. 7  whether he saw the label last at his shop or
East, 65, R. r. Morton, 4 M. & 8. 48.  at his house, though he had taken the parcel,
Bligh v. Wellesley, 2 €. & P, 400, R. v, asusual, to his house
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made careful search, and could not find it ;

[BOOK XIIT.

on a case I'P'S(‘r\'(‘(l, i( was

held that secondary evidence of the warrant was properly received,
although notice had not been given to the prisoner to produce it (y).

If it is proposed to give secondary evidence of a writing which is
traced into the possession of a particular person, the loss cannot be

established without calling him as a witness,

It is not enough to prove

that he was applied to for the instrument, #nd said that he could not find

it, and did not know where it was (r).

On the same principle if it is

proposed to establish the loss of a writing for the purpose of giving
secondary evidence of its contents, the person who has the legal custody
of it should be called as a witness, or steps should be taken to make evi-

dence of his conduct admissible (s).

Where the instrument is the appoint-

ment to an office, the legal custody is in the officer, appointed under it
who requires its production to sanction acts which he may be called upon

to do under its authority (t).

If the person to whose possession the

instrument is traced is dead, an inquiry should be made of his executors

() R. v. Hood, 1 Mood. 281. Cf. R. v
Gordon, Dears. 586, a duplicate adjudica-
tion in bankruptey.

(r) R. v. Castleton, 6 T. R. 236, a
case of an indenture of apprenticeship
in two parts, one of which was lost and
the other in the hands of T., who,
when asked for it, had said she could
not find it, but had not been subpanacd
also Williams ». Younghushand, 1
Stark. (N, 1) 139, Parkins v. Cobbett, 1
C. & P. 282, R. v, Saffron Hill, 1 E. & B.
93. In R. v. Denio, 7 B. & C. , the
pauper, who had served as an apprentice,
proved that the indenture was kept by his

and  when the apprenticeship
, he asked his master for the inden-
s, who said he had not got it, but that it
was with the overseer of the parish by which
the pauper was bound apprentice, and
proof was given of search among the papers
of the parish for the indenture, and that it
could not be found ; and that all the books
and papers about that date were missing ;
and it was held, that as the master was
living, and might have been called as a wit-
ness, and his declarations were clearly not
admissible in evidence, there was not
sufficient evidence to shew that a due search
had been made so as to let in parol evidence
of the indenture. In R. ». Rawden, 2 A,
& E. 156, the widow of an apprentice stated
that, a short time before her husband died,
she asked him what had become of his
indentures, and he said that he had got
them away from his master after the end of
his apprenticeship, and had worn them in
his pocket till they were all to pieces ;
and it was held that evidence of this con-
versation was inadmissible, there being no
further proof either of the indenture having
heen in the possession of the apprentice, or
of other inguiry after it. But where, in
order to establish a settlement by appren.
sship, it was proved that the indenture

Ree

was only of one part, and that upon appli-
cation to the pauper, who was then ill, and
died soon afterwards, to know what had
become of it, he declared that when the
indenture expired it was given to him, and
he had burnt it long since ; and it was also
proved, that inquiry was made of the
oxecutrix of the master, who said that she
knew nothing about it ; it was held that
this proof was sufficient to let in parol
evidence of the contents of the indenture.
Morton, 4 M. & S, 48. The Court
distinguished this case from R. ». Castleton,
inasmuch as there was no proof that the
indenture ever existed in the possession of
the pauper, unless his declaration were
taken as evidence; and if it was, in
the same breath he declared it no longer
existed ; whereas the evidence in R
Castleton shewed that a further search
was necessary. An indenture of appren.
ticeship may useful after the appren.
ticeship has expired, to entitle a party to
the freedom of a corporation. or to exercise
a trade, or it may be evidence of his
settlement.  Brewster v. Sewell, & B, &
Ald. 206, Abbott, C.J. And there is no
reason why the master should keep it
after the apprenticeship is over, R. o
Hinkley, 3 B. & 8. 885, (' The
reasonable presumptio ore, is that
it would be in the custody of llu apprentice;

and it has been held that a search among
his papers after his death was sufficient,
without any search elsewhere. R. o
Hinkley, supra. But as an expired
indenture sometimes remains with the
master, per Maule, J., Hall v. Ball, 3 M. &
Gr. 242, it would always be safer to search
the master's papers also.

(s) R. v Stoke Golding, 1 B. & Ald. 173.
Search for a settlement by one of the two
trustees is insufficient. Doe v. Lewis, 11

)35

C. B.
() R.

Stoke Golding, ubi sup.
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or such persons as must be presumed to have it in their possession (u).
But if the papers of the deceased were searched during his lifetime, it is
unnecessary to u|>|>|\' to the executors or other persons to whose possession
such papers may have come (v). If two or more parts of a deed have been
executed, the loss or destruction of all the parts must be proved,
in order to lay a ground for admitting secondary evidence of its
contents (w).

Diligent Search.—Though the Court must be satisfied that due
diligence has been used to find the document in question, it is enough to
negative every reasonable probability of anything being kept back,
without negativing every possibility. Where an officer or a solicitor
is applied to for the inspection of documents, the court will assume
until the contrary appears, that the officer or solicitor produces all
the documents relating to the subject (z). The search should be such
as to induce the Court to come to the conclusion that there is no reason
to suppose that the omission to produce the document itself arose from
any desire to keep it back, and that there has been no reasonable oppor
tunity of producing it which has been omitted, and the proper limit of the
search is where a reasonable person would be satisfied that the party
had bond fide endeavoured to produce the document itself (y).

Whether there has been due search is determined by the court : and
any questions may be put for the purpose of shewing that there has been
a reasonable and bond fide search, though the answers to them may not
be evidence in the ultimate question before the Court (z). Therefore
witnesses may prove what inquiries they have made of persons likely
to have a document in their possession, and what answers they received
from them, though they are not called as witnesses (a).

If in point of law a party who has the custody of a document is not

(u) Taylor, Ev. (10th ed.) s, 434 office for that purpose, and application was
(v) R. v Piddlchinton, 3 B. & Ad. 460.  made to the succeeding paying clerk for an
The master of an apprentice took away the  inspection of the cheques he had in his
indenture after it was executed, and failed  office, and the paying clerk handed to the
in business after the apprentice had served  witness several bundles, which the witness
about a year. Upon the failure, an attor looked through without finding the cheque

ney had ‘the custody of all the papers and  in question, but looked at no other. The
hooks of the master, and looked over them  paying clerk was not called, and it was held
after the failure, and did not find any that this was such reasonable search for
indenture, and it was held that this was  the cheque as to render parol evidence of it
sufficient to allow the admission of second-  admissible,
ary ovidence, though the master's widow (y) Gathercole v, Miall, 15 M. & W. 319,
was living, and no inquiry had been made  Alderson, B. City of Bristol v. Wait, 6 (
of her; for after the evidence of the & P. 591
attorney it was useless to inquire as to her (z) R. v. Braintree, 1 E. & E. 51,
possession of the indenture Campbell, C.J

(w) Bull. (N. P.) 25 Doxon v. Haigh, a) R. v. Braintree, supra. In R. @
1 Esp. 409.  Alivon v. Furnival, 1 Cr. M. & Kenilworth, 7 Q. B. 642, Coleridge, J

. said :
he preliminary proof is given to enable

(x) M'Gahey v. Alston, 2 M. & W. 206. a judicial tribunal to determine whether
In this case a cheque, drawn on the account  secondary evidence can be submitted to

of a parish, had been delivered to the pay them. In such a case a looser rule of
ing clerk of the parish, and the bankers of  evidence may prevail. The sessions were
the parish, on the same day, paid a cheque  to make up their minds, not whether the

of the same amount, and their custom document was destroyed or not, but
was to return the cheques when paid  whether there had been a bond fide search,
to the paying clerk. The cancelled and not mere carclessness and neglect, or
cheques were kept in a room in the work fraud, in not producing it.'

house, used by the paying clerk as an
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compellable to produce it (h), there is the same reason for admitting
other evidence of its contents as if its production were physically im
possible (¢): for the original is unattainable by the party who offers the
secondary evidence (d). Where, therefore, a witness proved that he had
seen the signature of a person in a parish register, it was held that the
witness might prove whose signature it was, although the register was not
produced ; for the person who had the custody of the register was not by
law compellable to produce it, and therefore the identity of the party
might be proved by shewing that the signature was in his handwriting (¢).

This rule applies to public registers in other countries (/) and to docu-
ments in the possession of persons abroad, for their production cannot be
enforced ; but it seems that reasonable endeavours should be made
to produce such documents if in private custody.

Where a witness proved that, on his arrival at New York, the custom-
house authorities took possession of all his papers, under a suspicion that
he was the bearer of Confederate despatches, but that ultimately all the
papers were returned to him, except an agreement which it was suggested
had reference to the supply of goods for the Confederates in America, and
that the witness had made repeated applications at New York for the
agreement, but was told that it had been sent to Washington, and he had
made no inquiry for it at that place ; it was held that reasonable efforts
had been made to procure the original, and that secondary evidence was
admissible (¢).

Where a Roman Catholie priest, shortly before a trial, went to Paris,
and there saw in the possession of the Abbé Cognat a letter, in the hand
writing of the defendant, and he asked the Abbé to let him have the letter
in order to bring it to England, but the Abbé refused ; it was held that the
evidence given for the purpose of letting in sceondary evidence was
insufficient. It was nothing more than proof of a mere demand of the
document apparently made by a stranger, who did not even disclose his
purpose in making it (A).

Secondary evidence of a document is not rendered admissible merely
on proof that a person bound and subpaenaed to produce it has failed to
attend the Court with the document. Thus where anoverseer of a parish
was duly subparaned to produce a rate-book, but neglected to attend the
trial of an appeal between two other parishes, it was held that secondary
evidence of the rate-hook was inadmissible (z).

Documents in the Defendant’s Possession.

Of the Nature and Kinds of Evidence. [BOOK XIII.

There is no distinction

(b) eg. in the case of documents
protected by privilege, where that applies
in criminal proceedings, vide post.

(¢) Sayer v. Glossop, 2 Ex. 409, Pollock,
C.B.

(d) See Doe v. Ross, 7 M. & W. 102,
Newton v. Chaplin, 10 C. B. 356,

(¢) Sayer v. Glossop, supra. Such entries
are usually proved by * certified " or * exam-
ined * copies.

(f) Lyell v. Kennedy, 14 App. Cas.

(g) Quilter v. Jorss, 14 C. B. (N. 8.)
"7

7.
(4) Boyle ». Wiseman, 10 Ex. 47

But Parke, B., said, during the argument
* 10 it had been distinetly put to the Abbé
Cognat, ** It is proposed to read this letter
in evidence on the trial of an action for
libel ; will you allow it to be placed in my
hands for that purpose ! and he had
refused, perhaps that might have been
sufficient to admit secondary evidence.
(i) R. v. Llanfaethly, 2 E. & B. %40,
The grounds of this decision were, that the
overseer might be punished for disobeying
the subpcena, and that there would be great
liability to abuse, if the production of the
evidence was dispensed with by the dis.
obedience of the witness,
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between criminal and civil cases with respect to secondary evidence of
documents in the possession of the defendant, except such as flows from
the fact that the defendant in a criminal case cannot be compelled to give
discovery and inspection of documents in his possession or under his
control relevant to the matters in issue. Where secondary evidence is
sought to be given, on the ground that the primary evidence is in the
possession or under the control of the adverse party, in the first place, the
fact of such possession must be proved. The degree of evidence, necessary
to prove that fact, depends so much on the particular circumstances of
cach case that it is scarcely possible to lay down a general rule (j).  Where
an original instrument belongs exclusively to a party, or ought to be in his
possession according to the regular course of business, slight evidence is
sufficient to raise a presumption that it is in his possession (k). Where an
instrument has been delivered to a third party, between whom and the
party to the suit there exists a privity, the possession of the privy is con-
sidered the possession of the party, for the purposes of letting in secondary
evidence. Thus, notice to a defendant to produce a cheque drawn by him,
and paid by his banker, is sufficient to entitle the plaintiff to give second-
ary evidence of its contents, though the cheque remains in the banker’s
hands, for the possession of the banker is the poss
So where a forged deed was produced by the prisoner’s attorney
on the trial of an ejectment, in which the prisoner was the lessor of the
plaintifl, and after trial it was returned to the prisoner’s attorney, it was
held that secondary evidence might be given of it, after notice to the
prisoner to produce it, without calling the attorney to prove what he had
done with the deed (m).

Possession or Control. —In order to let in secondary evidence, the
instrument need not be in the actual possession of the opposite party ; it
is enough if it is in his power, which it would be if it were in the hands of
a person, in whom it would be wrongful not to give up possession to him.
But he must have such a right to it, as would entitle him not merely to
inspect but to retain it. Where, therefore, a written contract had been
deposited in the hands of the common agent of the defendant and the
person with whom he had contracted, and notice to produce had been
given to the defendant, it was held that secondary evidence was not
admissible, because, even if the document were given to the defendant
for the purpose of the cause, it must be returned (n). And where a paper

ssion of his customer (1),

(j) Taylor, Ev. (10th ed.) s. 440 et seq
(k) Henry v Loigh, 3 Camp. 502,
Ry.

Pritchard v. Symonds, Bull. (N, 1) 254
Colonel Gordon's case, 1 Leach, 300, note
(a) to Aic s ease.  Baldney ». Ritchie,
V. I'.) 388, and Roscoe, * Nisi Prius’
0

() Partridge v. Coate
Abbott, € Burton
520, Bayle) See also Sinclair v, Steven-
son, 1 C. & P, where Best, C.J., held
it was enough to trace the primary evide

. v. Hunter, 4 C. & P. 128, Some
0 counts charged that certain persons made

to the possession of an agent. In R. v
Pearce, Peake (3rd ed.) 106, Lord Kenyon
held, on the trial of an information for a
libel, that proof of the delivery of a paper to
the servant of the defendant was not proof
of the fact of the paper being in the defen-
dant’s possession, so as to let in parol
evidence of its contents, upon notice to the

defendant to produce it.  But see contra,

VOL, II,

the deeds, and that the prisoner fraudu-
lently altered it, and it was objected that
previously to the receiving secondary
evidence the attesting witness ought to be
called, but Vaughan, B., overruled the
objection,
(n) Parry v.
Littledale, J.

Rob. 279,

May, 1 M. &

31
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is in the hands of a person acting in an independent character, and who
has a right to the possession of it, notice to the party is insufficient
and this is so, although the party justifies under the authority of that
person (o).

Notice to Produce.—In criminal as in civil cases, where documents
are in the possession of the adverse party, before secondary evidence of
their contents can be given, the party offering it must prove that suffi-
cient and timely notice to produce the documents has been given (p)
to the other party (¢) or his solicitor (r) in those cases in which notice is
necessary, There are not in criminal (as there are in civil) cases any rules
of Court on this subject. The notice may be by parol or by writing (s),
but should be specific, 7.e. indicate the document to be produced and
the proceeding in which it is required (f). A notice served on a prisoner
in gaol is sufficient («), and once served holds good even if the prisoner
is not tried at the sessions of the Court for which it is given (v).

The notice should be given at such time as to afford the party a reason-
able opportunity for producing the document at the trial (w). In a
criminal case, at assizes, where the party is in prison at a distance from
his home, the notice ought to be served before the commission day (z).
And where on a trial at assizes for arson, with intent to defraud an
insurance company, a notice to produce the policy had been served on
the prisoner about the middle of the day before the trial, and his residence,
where the fire happened, was thirty miles from the assize town, the notice
was held insufficient (). But no general rule can be laid down, as each
case must depend on its particular circumstances. Thus where a docu-
ment was at the assize town, in the possession of a solicitor, who had

Of Evidence.

{BOOK XIIL

Sweet, Ry, & M. 83,

(0) Evans ¢ Best, (s) See Smith ». Young, 1 Camp. 440,

CJd. R v ree, Peake (3rd )y 106, Roscoe, * Nisi Prius’ (18th ed.) 7 et seq.
Pritchard ». Symonds, Bull. (N. P. N () & Morris v. Hauser, 2 M. & Rob.
Whitford v. Tutin, 10 Bing Documents Jacob v. Lee, 2 M. & Rob.

in Court by order are not regarded as in the
possession of the party who had to file it in
Court.  Williams v. Munnings, Ry. & M
18, but a document lodged with the Inland
Revenue  authorities for  purposes  of
obtaining return of duties does not cease to
be under the control of the person lodging
it.  Ninclair v. Stevenson, 1 C. & P
(p) R. v. Elworthy, L. R. 1. C.R.
(¢) In R. v. Phillpotts, & Cox. 329, Erle,
J. Where the defendant, an attorney,
was indicted for perjury on the trial of an
cjectment, in which he had acted as the
attorney of the lessor of the plaintiff, and
had produced a document and taken
it back again, it was held that a notice to
produce that document served on the defen
dant was suflicient, although he was not
the attorney on the record in the eject ment,
(r) Att.-Gen, v Le Merchant, 2 T, R,
Cf. R. v. Boucher, | F. & F. 486. In
. Downham, 1 F. & F. 386, Pollock,
C.B., said that in felony cases a prisoner
could not appear by attorney. This is
true as to arraignment and pleading, but
he may be represented and defended by
solicitor and counsel.

(1) R. v. Robinson, 5 Cox, 183, Pollock,

C.B., and Exle, J.

(v) Ibid,

(w) Lawrence v, Clark, 14 M. & W
derson, B.  In R. v. Haworth, 4 C.
4, Parke, J., held a notice to produce a
forged deed served on the prisoner after the
commencement of the assizes too late,
saying it should have been servod a reason-
able time before the assizes ; but it does not
appear whether the prisoner resided in the
assize town or not.  See R. v. Royston, |
Lew. 267,

() R. v. Ellicombe, 1 M. & Rob. 260,
Littledale, J.  This was an indictment for
setting fire to a house with intent to defraud
an insurance company, and notice was
served on the prisoner in gaol on Monday,
the assizes having commenced on the
Friday previous, and the trial being on
the Wednesday following. The prisoner’s
residence was ten miles from the assize
town. The notice was held insufficient.
See Roscoe, * Nisi Prius * (18th ed.)

() R. v. Kitson, Dears. 187
M. C 118,




CHAP. 1.) Primary and Secondary Evidence. 2075
acted as solicitor for the prisoner on a trial where the document was given
in evidence, a notice served on the commission day was held sufficient (z).
On a trial for conspiracy, a notice to produce a cheque served at three
o’clock in the afternoon of the day before the trial, at the office of the
London agents for the country solicitor of the defendants, who lived in
Herefordshire, was held sufficient (a).

Object of Notice to Produce.—The reason why notice to produce is
required, is not to give the opposite party notice that the document will
be used, so that he may be enabled to prepare evidence to explain or con
firm it (b) ; but merely to exclude the argument that the party desirous
of proving the document has not taken all reasonable means to procure
the original (¢).

Notice to Produce, when dispensed with. I the.document is in court
in the possession of the opponent, it may be called for, and if it is not
produced, secondary evidence of it may be given (d). And notice to
produce is unnecessary, when, from the nature of the proceedings, the
party in possession of the instrument has notice that he is charged with
the possession of it (¢), as in actions of trover, for bonds or bills of ex
change (/). In other words, the indictment itself may be sufficient notice
to produce documents referred to in it, and made the subject of the
accusation,

Thus, in a prosecution for stealing a promissory note or
other writing described in the indictment, parol evidence of the contents
will be admissible, without any formal notice to the prisoner to produce
the original. On an indictment for stealing a bill of exchange, all the
judges held that such evidence had been properly admitted, though it
was proved that the bill had been seen, only a few days before the trial,
in a state of negotiation, in the hands of a third person, who had been
L & K. 823, Colt-

(z) R. v Maidstone, but not in custody, and the

man, J a trial for perjury,
it appeared that ut noon on the com
mission day at Hereford, the trial taking
placo the following morning, a notice to
produce a paper (with reference to which
the perjury was alleged to have been com
mitted on a trial in the County Court)
was served in Hereford on C., the then
attorney of the prisoner.  The prisoner
lived at Ross, fourteen miles from Hereford,
and C. lived at Newent, twenty-five m
from Hereford ; but in the notice, further
notice was given that the paper was then
in Hereford in the possession of M., who was
then at the Green Dragon Hotel, and who
had been the attorney for the prisoner at
the trial in the County Court, and who had
previously been called upon under a sub
pann duces tecum to produce the paper on
this trial for perjury, and had been held not
bound to produce it, on the ground that he
held it as attorney for the prisoner; and
Coltman held that this notice was suffi-
cient to lot in secondary evidence of thecon-
tents of the paper.  So where notice to pro.
duce certain policiesof insurance wasserved
on the attorney of the prisoner, on Tues-
day evening, the prisoner being then at

'S

policies were twenty miles off, and the trial
was on Thursday, and on the Wednesday
the prisoner’s attorney had sent a person to
serve a subpena at a place without four
miles of where the policies were ; Bramwell,
B., held, that as there had been an oppor-
tunity of obtaining the policies, the notice
was sufficient, and said that no general
rule could be lid down, but every ¢
must be governed by its particular circum
stances.  R. v. Barker, 1 F, 2 b

(a) R. v. Hamp, 6 Cox, 167, Campbell,
Cd. The sheriff had seized the cheque
in question in levying for a forfeited
recognisance of one of the defendants, but
this was held to make no difference.

(b) See 1 Stark. Ev. 404,

(¢) Dwyer v. Colling, 7 Ex. 639, Parke,
3

(d) Dwyer v. Colling, supra. And the
solicitor may be called to prove that the
document is in Court, ibid.

(¢) Colling v. Treweek, 6 B, & C.
398, 399, Bayley, J.

() How v Hall, 14 Eas
Jones, 4 Taunt, 865,
(10th ed.) 8. 452.

RUTN

74, Scott v
Taylor,

812
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served with a subpand, and did not appear (¢) ; and if it had been proved
to have been in the custody of the prisoner, parol evidence might have
been given of its contents without notice to produce (h). On an in-
dictment containing a count for stealing a post letter, the direction of
which is stated in the count, the direction may be proved without any notice
to produce ; for the count gives sufficient notice (/). On an indictment
for forging a note, which the prisoner afterwards got possession of and
swallowed, Buller, J., permitted parol evidence to be given of the contents
of the note, though no notice to produce it had been given (j). But
there it might be said, that such a notice would be nugatory, as the thing
itself was destroyed (k). On an indictment for forging a deed of release,
it appearing that the prisoner had stated that after he had obtained
possession of the deed he had burnt it, it was held that secondary evidence
of its contents was admissible (/). In R. ». Layer (m), on an indictment
for high treason, where it was proved that the prisoner had shewn a
person a paper containing the treasonable matter laid in the indictment,
and then immediately put it into his pocket, that person was permitted
to give parol evidence of the contents of the paper. So on the trial of
an indictment for administering an unlawful oath, it was held that a
witness might prove that the prisoner read an oath from a paper, without
giving him notice to produce it (n). But an indictment for setting fire
to a house, with intent to defraud an insurance office, does not convey
such a notice that the policy of insurance will be required upon the trial,
as to dispense with the necessity of a notice to produce it (o). So where
on an indictment for stealing iron out of a canal boat, it appeared that
the boat had been weighed at a lock, and a ticket of the weight given to
the prisoner, and it was proposed to give secondary evidence of its con-
tents, although no notice to produce it had been given ; Parke,J., held
that this was not allowable, because the rule which requires notice to be
given extends to criminal as well as civil cases, except where the nature
of the indictment itself expressly shews the prisoner that the deed or
paper in question will be wanted at the trial (p). Upon an indictment for

(g) R. v. Aickles, 1 Leach, 204 ; 2 East, 171, ante, pp. 430, 2066. The principle of
P, C. 675, the rule requiring notice to produce does
(h) 1 Laeach, 207, Heath, J. not extend to a case where a party to the
(1) In R. v. Clube, 3 Jur. (N, 8.) 698, suit has fraudulently got possession of a
Pollock, C.B., said : * It is very common for  written instrument belonging to a third
v« person to have on his garments labels  person; as where a witness was called on
stating his name and the date when the  the part of the defendant, to produce a
garments were  furnished by the tailor;  letter written to him by the plaintiff, and
suppose a coat with such a label were it appeared that, after the commencement
stolen, surely it would not be requisite to  of the action, he had given it to the plain-
give a notice to produce the label.”  R. v, tiff ; in this case, though a notice to produce
Fenton, infra, note (p) was cited, had not been given, parol evidence was
() R. v. Spragge, cited by admitted, because the paper belonged to
Cal., in How v. Hall, 14 East the witness, and had been secreted in
(k) Ibid., Ellenborough, C. f the subpana.  Leeds v Cook, 4
() R. v. Haworth, 4 C. &
J. Ree Forster v, Pointer, 9
Doe d. Phillips ». Morris, 3 A, & E. I
(m) R, v. Do La Motte, 16 8t. Tr. 93, 260, Littledale, J.
Buller and Heath, JJ. 1 | LA B4 (p) R. v. Hu
124, 1829, M C. S G See R e Fenton,
(n) R. v. Moors, 6 t, 419 n. See also  cited 3 C. B. 760. On an indictment for
Rov. Hunt, 3 B.& AlLS6G; ISG Tr (N.S.) - larceny of a coat contained in a paper

Kitson, Dears. 187. R. w
C& 22; 1 M. & Robh.

wies, Stafford Spr. Ass,
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perjury in falsely swearing on a former trial that there was nodraft of a
statutory declaration, the materiality of the existence of such draft turned
upon its contents, and the fact of certain alterations having heen made
in it,
of the draft, but of its contents and of alterations made in it, which were
not in the declaration itself, without any notice to produce the draft
It was held that such parol evidence of
the draft and its contents was inadmissible, and that the nature of the
indictment was not such as of itself to operate as a notice to |»|‘mll|m- and
the conviction upon such indictment was quashed (7). The rule as to
notice to produce does not apply to examination of a witness on the voire
dire (r), nor to his cross-examination as to the contents of a writing, and

Parol evidence was admitted, not only of the fact of the existence

having been given to the prisoner.

does not extend to notices to produce the notice itself (rr).

Compelling Production. Production of documents by the prisoner
cannot be compelled, but if a witness, other than the prisoner, is sworn
and has a document in his possession, he may be compelled to produce it,
If a
witness is sworn, and declines on any lawful ground to produce a docu
ment which he has in Court, secondary evidence may be given of its
contents, though he has not been served with a subpana duces tecum (t)

Time for Produetion.— A party called upon to produce a paper, must
either produce it when called upon, or not at all:
himself of it in a subsequent stage of the case (u)

The regular time of calling for the production of papers and books is
not until the party who requires them has entered into his case ; till
that period arrives, the other party may refuse to produce them:, and
there can be no cross-examination as to their contents, although the
notice to produce them is adrmitted (v).

Identifying the Document called for.
in consequence of a notice to ]rrmlu« e,

although he has not been served with a subpana duces tecum (s).

e cannot avail

Where a document is produced
and it is alleged that the document

between
months,

parcel, Parke, B., held that evidence of the
direction of the parcel could not be given

the and father for several
No authority was referred to in

without notice to produce it. Sed quere,  this cas

and seo tho cases, ante, p. 2075, On an (¢) R.v. Elworthy, L. R. 1C, C. R. 103;
indictment against a son for stealing ¢ JTLJ.MC 3B

a father for receiving boots and shoes, (r) Howell v. Locke, 2 Camp. 15, An
appeared that a hamper which was al examination on the woire dire is for the

contained some of the articles
had been sent by the son to the father, and
it was 1 prove how it was
direeted 3 but Maule, J., doubted whether
the evidence was admissible,
it was withdrawn L. v Hinley, 2 Cox, 12,
Maule, J., said: * The ground upon which

to have

purpose of establishing
the Court is to be the jud,
it may well be, therefore,
i not so exclusive
examination g
Evans, 11 (
(rr) Stephen, Dig. Ev 1) 82.

nething of which
and not the jury;
that the rule there
as in the

prope to

of an

Macdonnell
J

wndd thereupon

the evidence may bo admissible is the pre
sumption that the direction does not exist ;
whereas there may not be the same reason
for presuming that it is in existence,
Therefore, un you can shew that it
exists, it would appear that the evidence
should be admitted.

* Suppose an in-
seription on a bale marked ** XX,"” would
it be necessary to produce the bale?’

R. v. Fenton is reported on another point, 2
M. & Rob. 524, where it is stated that the
hamper had passed backwards and forwards

(#) Snelgrove v Stevens, €. & M. 508,
Cresswell, J

(1) Doe d. Loscombe ¢
#48, Alderson, B. Sce
foss, TM. & W. 102

Clifford, 2C. & K
Doe d. Gilbert v

(u) Doe d. Higgs v. Cockell, 6 C. & P,
525. Jackson v Allen, 3 Stark. (N. I")
74.  Lewis v, Hartley, 7 C. & P. 405, Dc

Hod,

d. Thompson ¢
2 M. & Rob. 282,

on, 12 A. & E. 135;

() Graham v. Dyster, 2 Stark. (N.
23.

)

Sideways v. Dyson, ibid. 49,
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is not the document in question, it is for the Court to decide whether it
18 80 or not (#), And where a document is called for after notice to
produce, and some evidence is given to shew that it is in the possession
of one party, the other side is entitled at once to give evidence to prove
that it is not in the possession or under the control of such party, and it
is for the judge to decide this question (z)

Effect of Non-production. If upon a notice to the adverse party to
produce primary evidence in his possession, he refuses to produce the
instrument. required, the other party who has done all in his power to
supply the best evidence will he allowed to go into secondary evidence ().
If the party after giving due notice, declines to use the papers when pro-
duced, this, though matter of observation, will not make them evidence
for the adverse party (z). Secondary evidence of papers, to produce
which notice has been given, cannot be entered into till the party calling
for them has opened his case, before which time there can be no cross
examination as totheir contents (¢).  Where a party, after notice, refuses
to produce an agreement, it is to be presumed as against him that it is
properly stamped (b).

Secondary Evidence. It remains to be considered what is good secon-
dary evidence (¢). Secondary evidence of the contents of a deed is not
admissible until after proof that the deed was duly executed (d). So
where an original note of hand is lost, a copy cannot be read in evidence
unless the note is first proved to be genuine (¢). Where the sessions
found that B., who was dead, was the attesting witness to a lost indenture
of apprenticeship, it was held that evidence of his handwriting was
unnecessary ; for the proof of handwriting could only be required to
establish the identity between the deceased and the attesting witness (/).
In secondary evidence there are no degrees, that is, no precedence or
superiority in point of admissibility. An attested copy of a written
instrument is not of a superior value in proof to an examined copy, nor
is an examined copy superior to a parol evidence of the contents (g).
As soon, therefore, as a party proved that the original document had

(w) Harvey v Mitchell, 2 M. & Rob. (h) Crisp v. Anderson, 1 Stark. (N. 1)
366, In Froude v. Hobbs, 1 F. & F. 612,  35: but the party refusing is at liberty to
Byles, J., with the consent of the parties,  prove the contrary, ibid
left the question to the jury whether a

book produced was the book in which the
terms of a contract had been entered,  But
this was only to assist him in deciding the
question.

(x) Harvey v. Mitchell, whi sup. Parke,
B. If a defendant interposes such evi
dence, it does not give any right to the
plaintiff to reply, as it is given merely
for the purpose of enabling the judge to
decide the question.

() Cooper v. Gibbons, 3 Cam
(z) Sayer v Kitchen,
Wharam v. Routledge, 5 Esp,
*Nisi Prius’ (I8th ed) U
1 Co& P10, Calvert «
t I 386, Smith v, Brown, 2 Cox,

iraham v Dyster, 2 Stark. (N, )
Roscoe, * Nisi Pring " (18th «l.) 13,

(¢) Fisher v, Samuda, 1 Camp. 193

(d) Bull. (N. I) 20
Skin, ¢

(¢) By Lord Hardwicke, C\J., in Good
ier v, Lake, 1 Atk. 446,

(f) R.e. St Giles, 1 E. & B. 642 .
M. C 5d Ere, J., said: “In no case
whatever when the instrument is lost, and
the attesting witness is dead, can it be
necessary 1o prove  his  handwriting
But Wightman, J., thought it not necessary
to determine whether proof of such hand-
writing was indispensable ; and Crompton,
J., thought there might be cases where it
might be necessary to prove such hand-
writing.

(g) 2 Phill. Ev. 236. Bull. (N. I,) 254,
Munn ». Godbold, 3 Bing. 202, Rhind ¢
Wilkinson, 2 Taunt. 237. Eyre o Pals.
grave, 2 Camp. 605,

R. v. Culpepper,
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existed and has satisfactorily accounted for its absence, he isat liberty to
give any kind of secondary evidence (k). A copy of a document taken
by a machine worked by the witness who produces the copy, is good
secondary evidence, though it was not compared with the original (¢)

So a document sent by the plaintiff to the defendant with a letter stating
it to be a copy of a deed, is evidence against the plaintiff, though notice
to produce the deed has been given, and the deed is not called for ().
But a paper delivered as a copy of a deed from the office of an attorney,
but which he states he is unable of his own knowledge to vouch to be a
copy, is insufficient (k). The evidence of any one who recollects the
contents of a letter is good secondary evidence of such contents(/), although
it is in the party’s power to produce the clerk who wrote the letter (m).

Secr, 11 —HEearsay.

Rule.—There is no rule of evidence more important or more frequently
applied than the rule that hearsay evidence of a fact is not admissible (n).

By hearsay evidence is meant ‘ evidence which does not derive its
credibility solely from the credit due to the witness himself but rests also
racity and competency of some other person from whom

in part on the v
The principle of

the witness may have received his information ()
the rule against hearsay is that it involves giving credit to the statement
of a person who is not subjected to the ordinary tests required by law for
testing the truth of testimony (p), i.e. that the author of the statement is
ex hypothesi not under oath, and that the person who is to be affected
by the evidence has no opportunity of interrogating the aunthor as to his
means of knowledge, and concerning all the particulars of his statement,
Under this rule a police officer is precluded from giving in evidence the
result of inquiries made by him from other persons relating to matters

affecting the accused (g).
And the rule applies equally to oral and written statements whether

(h) Doe d. Gilbert v. Ross, 7 M. & W
102, Parke, B. In that case on the trial
of an ejectment by the same lessors of the
plaintiff against a different defendant, a

This decision, perhaps, rather rests on tho
ground that the plaintiff had admitted the
existence of such a deed, and that such
admission was evidence against him inde-

still

to produce

deed was given in evidenco on the part of
the defendant, and it was held that the
shorthand writer's notes of the contents
of the deed were admissible in evidence,
although there attested copy,
which, being unstamped, was rejected.  In
Brown v. Woodman, 6 C. & P. 206, Parke,
J., held that parol evidence of the contents
of a letter was admissible, altho
of the letter existed. See Doe
v. Williams, C. & M, 615, In Hall 2. Ball,
3 M. & Gr. 242, in trover for an expired
lease by the lossor, the lease or counterpart
executed by the lessor not being produced
by the defendant upon notice, it was held
that the lessor might give parol eviden

of the without producing the
counterpart executed by the lessee. And
see Newton v. Chaplin, 10 C. B. 3
) Simpson ». Thornton, 2
Maule, J.
() Ansell »

was an

contents

M. & Rob.

Baker, 3 C. & K. 145,

pendently of the noties
it was an admission of the correotness of the
copy.

(k) Volant v. Soyer, 13 (", B, 231

() Liecbman v Pooley, 1 Stark. (N. P.)
167, Ellenborough, C.J. But a copy of
the original copy of a letter is not good

secondary evidence, ibid

Chadwick, 6 C. & P. 18],

Cunnell, 16 Cox, 154 (C. C. R.),

(n) R.v
where the Court refused to admit a ramour
as evidence of the knowledge of a particular
individual, or as admissible within any of
the exceptions to the rule against hearsay

(o) 1 Phill
Ev. (10th ed.) s

(p) 1 Phill, Ev. 165, Cf
Prius’ (18th ed.) 44.

(¢) R. v. Saunders [1809], 1 Q.B. 400
(C.C.R)

(10th ed.) 143, Taylor,

Roscoe, * Nisi
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made by living or deceased persons, other than the parties, Statements
made by the parties may be proved as admissions by the person to whom
they were made. Where, after the death of one 8., a tin case containing
papers was delivered by a servant to his master; and one of these
papers was endorsed in 8.’s handwriting, * My own private affairs,” and
it contained a paper purporting to be a certificate of the minister and
elders of the kirk session at C. in Edinburgh, and given by them to 8,
It was usual for the minister and elders of the kirk session, when a person
left the congregation, to give a certificate to enable him to be admitted
into any other congregation. A book containing the minutes of the kirk
session of their transactions was also produced, and the session clerk of C.
was called to prove that he had learnt the handwriting of the parties who
had signed the certificate by looking at the minutes in the book. It was
objected that 1st, the witness could not be permitted to look at the book in
order to become acquainted with the handwriting therein ; 2nd, that the
book itself was not evidence, and could not be used for any purpose ; 3rd,
that the certificate itself would not be evidence even if the signatures
to it were proved ; 4th, that as the servant who delivered the papers
to the master was not called, there was no proof that the certificate
had ever been in 8.s possession; Hth, that the endorsement on the
paper containing it was inadmissible, and that all it shewed was that one
paper had once been in his presence ; and it was held that the certificate
was inadmissible (r).

Exceptions.—In certain instances, however, now to be stated, hearsay
evidence is admissible, because the objection does not apply, or becanse
from the necessity of the case the rule is relaxed. Many things which
pass in words only are really acts, and are therefore admissible, Such
are all contracts by parol, and claims to land or goods (s), and directions
given by words (2).

‘Res gest@.' —Hearsay is admissible when it is introduced, not
as a4 medium of proof in order to establish a distinet faet,
but as being in itself a part of the transaction in question, one
of the *incidents of the event under consideration’ (u); for to exclude
it might be to exclude the only evidence of which the nature of the case
is capable (v). Thus in R. v. Lord George Gordon, on a prosecution for
high treason, it was held that the ery of the mob might be received in
evidence as part of the transaction (w). And, generally speaking,

(r) R. v. Barber, 1 C. & K. 434, Gumey,  he made enquiries, and in consequence of
B., Williams and Maule, JJ. The state-  directions given him in answer to those
ment in the text is more accurate than that  enquiries he followed the prisoners until he
in C. & K. The judges did not intimate  apprehended them.  But see R, v, Saunders
the ground on which the certificate was  [1809], ! Q.B. 490, as to the limitations on
inadmissible evid

ice as to result of enquiries.  The wit
(«) Ford v, Elliott, 4 Ex. 78. Rolfe, B.,, ness is usually limited to saving that in
said : * A cluim may be manifested by words — consequence of information received he
as well as acts.  Whether it be by words or  did certain thing
otherwise seems to me to be perfectly im (n) Taylor, K 3.
material.”  Alderson, B. said: "1 1 were to (») Roscoe, * Nisi Prius’ (18th ed.) 51.
say ** Take these goods away,” and put them (w) 21 St. Tr. 485, 535, To the same
into your hand, that would clearly be an  effect are R. ». Hunt, 3 B, & Ald. 566 ;
act.’ Redford ». Birley, 1 St. Tr. (N, 8.) 1071; 3
(1) R. v. Wilkins, 4 Cox, where Erle,  Stark. (N. P.) 76.
J, held that a witness might prove that

. (10th ed.) &, 58!
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declarations accompanying acts are admissible in evidence as shewing
the nature, character, and object of such acts (). Thus, where a person
enters into land in order to take advantage of a forfeiture, to foreclose a
mortgage, or the like (y); or changes his actual residence, or is upon
a journey, or leaves his home, or returns thither, or remains abroad, or
secretes himself, or does any other act material to be understood ; his
declarations made at the time of the transaction, and expressive of its
character, motive, or object, are regarded as ‘ verbal acts indicating a

present purpose and intention,” and are therefore admitted in proof like
any other material facts. They are part of the res gestw (z). Thus
where a constable, who was indicted for a foreible entry into a house, had
searched the hovse, having a warrant in his hand, Tenterden, C.J., held
that what he said at the time as to whom he was
missible, although the question was asked by his counsel, and the answer

searching for, was ad

might be in his favour (). There has been some divergence of opinion
as to whether statements of the person, injured by a crime, at the time
of the injury are part of the res gestee.  On an indictment for murder of a
wife by her husband, it was proved that a weck before the death of the
wife she bought a carving knife and a large axe to the house of a neighbour,
The judge ruled that the statement made by the wife to the neighbour
was admissible (b). Where the prisoner, who was indicted for burning
a Dible, had employed some boys to take books to a place where
they were burnt by his direction, it was held that what another
person, who first appeared when the burning was going on, said at
the time he tore up a book and threw it into the fire was not
admissible, as there was no concerted common purpose proved
between him and the prigoner (e).

Upon an indictment for the murder of L. a witness named E. W, was
called.  The witness was the person who had last seen L. on the afternoon
of September 11, 1874, when the latter left her lodgings at Mile End
After that date L. was not seen again alive, and that was the date fixed
upon by the prosecution as the time when the murder was perpetrated.
The witness, having described what occurred at the parting between her
and L. on that afternoon was asked whether L., at the time of her depar
ture from the house made a statement to her. In answer to an objection
made by the prisoner’s counsel to a question which he anticipated would

() Roscoe, * Nisi Prius’ (18th ed.) 51 learned judge admitted the evidence, on the
(y) Co. Litt. 496, 2456, Tavlor, Ev, ground that it was a declaration by an
(10th ed.) 5. 584, 3 BL Com. 174, 175 agent acting within the scope of his
(2) Taylor, Ev. (10th ed.) 5. 584. Bate-  authority ; but it seems equally admissible,
man v. Bailey, 5 1. R. 512 tawson v a8 a declaration seccompanying the act of
Haigh, 2 Bin: Newman ¢ payment, and explanatory of the purpose
M. & M. 338, Ridley v. Gyde, 9 Bi of the payment.” €. 8, G
Smith v. Cramer, 1 Bine. (N. C) (h) R. v. Edwards, Cox, 230, Quain,
Fellowes . Williamson, M. & M. J. The statement was ‘my husband
Vacher v. Cocks, M. & M. 353; 1 B. & Ad always threatens me with these, and when
145 they are away 1 feel safer.” This case is
(a) v. Smyth, 5 C. & P 201, Walters  queried in Taylor, Ev. (10th ed.), Vol. ii.
v. Lewis, 7 C. & I 344, Where an agent P 413 (n.).
paid money into a bank, Littledale, J., held (¢) R. v. Petcherini, 7 Cox, 78, (Ir.): 8 8t.
that what he said about the money at the  Tr. (N, 8.) 1086, Crompton and Creene,
time he paid the money into the bank was B, Itseems clearthat theacts of the person
admissible,  R.v. Hall,8 C.& P.3568. *The  were inadmissible on the same ground.
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follow upon this, Cockburn, C.J., said : * All that is proposed to ask now is
the question, " When going away did she make a statement ¢ ™ That ques
tion can be put, but not the question, *“ What statement did she make ?
The question at present only goes to the extent of ascertaining whether
a statement was made, and there it stops; but I agree that if it went
further, to the extent of inquiring what was the statement, it would be
inadmissible. You are constantly meeting with such a question, ** Did
so-and-so made a statement to you, and, in consequence of that com
munication, did you do anything ?”  The fact that some statement was
made is undoubtedly admissible.” The Attorney-General, who appeared
for the prosecution, then said : * The woman is leaving her house when she
makes a statement, which is a declaration of intention, and it is submitted
that that is a statement accompanying an act. It is part of the act of
leaving, and on that ground it is proposed to ask the question to which
objection has been made.” Cockburn, C.J., said: ‘It was no part of the
act of leaving, but only an incidental remark. It was only a state-
ment of intention, which might or might not have been carried out.
She would have gone away under any circumstances. You may get
the fact that on leaving she made a statement, but you must not go
heyond it (d).

On an indictment for murder it was proved that the deceased with
her throat cut came suddenly out of a room in which was the prisoner with
his throat also cut and speechless, and that the deceased made a statement
immediately after coming out of the room a few minutes before she died.
All acts by the prisoner had ceased before the statement was made, and
the deceased was not fleeing from him.  Cockburn, C.J., refused to
admit the statement either as part of the res gest@ or as a dying declara-
tion (e), and questioned the correctness of R. v, Foster (/) in which it
was ruled that statements by a man immediately after he was knocked
down by a cab were part of the res geste and admissible on an indictment
for manslaughter against the driver of the cab for running over the
deceased. The latter ruling would seem to be perfectly correct, and in

milar objection to the above was taken to  that whatever was said was said in the
rtain evidence of a like kind preferred on  prisoner’s absence, and he had no means of
behalf of the prosecution in R. ». Pook in  cross-examining uponit. It was thereupon
1871 (74 Cent. Cr. Ct. Sess, Pap. 245, 250).  contended by the counsel for the prose-
There the prisoner was charged with the cution that it was a declaration so far
wilful murder of C.  The murder was com accompanying the act itself as to render it
mitted on the night of the 25th or the  part of the res gestr, and he cited in #up-
morning of the 26th of April, 1871, at  port of his contention the case of Hardley
Eltham, The deceased was discovered ina v Carter, 1835, 8 New Hampshire Reports
a dying state at Kidbre Lane. She had 10 Bovill, C.J., refused to permit the
lived in the prisoner’s family, and suspicion  question to be put.  See 13 Cox, 172 n.
attached to him. One of the witnesses, (¢) R. r. Bedingfield, 14 Cox. 341.  This
F. H., who was called by the prosecution, ruling led to a controversy between Cock-
proved that for ten days prior to the v burn, C.J., and Mr. Pitt Taylor. See
of April the deceased had lodged in her 1 Taylor, Ev. (10th ed.) 412 (n.) and Gilbert
house, that on the ning of that day she v R., 38 Canada Supr. Ct. 284,

went out in her company, and that after (f) 6 C. & P. 325; Park and Patteson,
walking about for some time they parted, JJ., and Gurney, B. The statement was
when the deceased told her where she was  an answer to a question by a person who did
¢oi Tt was proposed by the counsel for  not see the act, which caused the death, but
the prosecution to ask the question, * What  eame up afterwards,

did she say to you ?’ To this the counsel

(4) R. ». Wainewright, 13 Cox, 171. A for the prisoner objected, on the ground
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R. ». Murray (9) an indictment for murder, statements made by the
deceased to the first person who came up after he had been wounded were
admissible.  The statement was that he had been robbed by the man who
had walked with him from the cross roads.

In Gilbert v. R. () on an indictment for murder, the Supreme Court
of Canada, after consideration of the English authorities, held admissible
as part of the res gestw evidence of statements made by the deceased
immediately after an assault on him and while fleeing from his assailant,
while under apprehension of further danger. The accused was not within
hearing, but the statements requested assistance or protection against
further attacks by him,

This decigsion was given in reliance on Aveson v, Kinnaird (7), where
Ellenborough, C.J., referred to a ruling by Holt, C.J., in an action by a
husband and wife for wounding the wife; allowing what the wife said
immediately upon the hurt received, and before she had time to devise
anything for her own advantage, to be given in evidence as part of the
res yestae (7). Ellenborongh, C.J., also said if she (the wife) declared at the
time that she fled in immediate terror of personal violence from her
husband, 1 should admit the evidence, though not if it were a collateral
declaration of some matter which happened at some other time” ().

Statements as to Bodily or Mental Condition.—In Aveson v. Kinnaird,
(/) Lawrence, J., saic. that it is in every day’s experience, in actions of
assault, that what a man has said of himself to his surgeon is evidence to
shew what he suffered by the assault. Inquiries of patients by medical
men, with the answers to them, are evidence of the state of health of the
patients at the time ; and what were the symptoms, what the conduct of
the party themselves at the time, are always received in evidence upon
such enquiries, and must be resorted to from the very nature of the
thing (m). So a conversation as to the state of health of a deceased
person, between him and a witness, is admissible to prove that he was
in good health at the time (n). In R. ». Wink (o), on a prosecution
for robbery, it was held, that the fact of the party robbed making a
complaint to a constable shortly after the robbery, and mentioning the
name of a person, as the name of one of the persons who had robbed

him was admissible, but not the name so mentioned.

Complaints made by females of rape or offences against their chasity
have been dealt with ante, Vol. i, pp. M2 et seq.  The fact of the prosecutrix
having made such a complaint is only admissible for the purpose of

(g) 6 Cox, 477 (Ir.), Monahan, C.J. 1In

he is giving a narrative from memory
R. v. Goddard, 156 Cox, 7, Hawkins, J., is

rather than yielding to the im

ssions

reported to have followed R. v, Bedingfield,
but the statement challenged was ulti
mately admitted as a dying declaration,

(k) 38 Canada Supr, Ct. 284,

(/) 6 East, 188, 1¢

(i) Thompson v, Trevanion, Skin. 402,

(k) 6 East, 188, 193,

(1) Ubi supra. Taylor, Ev. (10th ed.),
8. 680,

(m) 6 Fast, 195. Ellenborough, C.J.,
‘When a patient enters into a history

mplaint, and relates son ier
symptoms experienced at a former period,

and it
that what he

forced upon him by his situatio
would seem, upon principle
(s0) says ought not to t seived in evi
dence.”  See Roscoe, isi Prius,’ (18th
Guttridge, 9 C. & P. 471.
,2C. & K In R.
7, & complaint by a
deceased child of being hungry, made in
the absence of the prisoners, was admitted
in evidence on an indictment for with.
holding necessury food from the child.
(o) 6C & P. 397,
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confirming her testimony ; in case, therefore, of her death, or absence
from any cause, neither the fact of such complaint having been made
nor the particulars are admissible in evidence (p).

On a charge of larceny, where the proof against the prisoner is, that
the stolen property was found in his possession, it may be proved, on
behalf of the prisoner, that a third person left the property in his care,
saying he would call for it again afterwards ; for it is material in such a
case to inquire under what circumstances the prisoner first had possession
of the property (¢).

Where a witness had had a conversation with a prisoner about arsenic,
but could not fix the time when this happened, it was held that an obser-
vation respecting this conversation made by the witness, after the prisoner
left, to a person in the shop at the time, might be proved by that person,
in order to fix the time when the conversation took place (r). Where a
prosecutor had for three days concealed a burglary committed in his
house, fearing the vengeance of the prisoners, Erle, J., held that his wife
might prove that ‘ he told me not to tell of it ; he said he was out late at
night with his horses, and should not be safe ;’ for conversations that
explain a man’s conduet are admissible in evidence (s).

Hearsay evidence of oral testimony given in another judicial pro-
ceeding is in certain cases admissible when direct or primary evidence
cannot be given by reason of the death of the witness or his absence
abroad (f). Such evidence is very rarely admitted in criminal cases,
and it is in no case admitted unless the person against whom it is tendered
had the opportunity of testing the evidence by cross-examination in the
former proceeding (u). Under the present practice in indictable cases
there are depositions taken before the justices (v), and a shorthand note
taken before the court of trial (w).

84

Secr, IV.—DyiNG DECLARATIONS.

On a prosecution for murder or manslaughter (z) the declarations made
by the person killed, after receiving the mortal injury, as to the fact itself
and the person by whom it was done, i.c. the circumstances attending
the injury, are under certain conditions admissible in evidence (y). The
admission of such declarations is * a strong exception to the rule of law

(p) R. v. Megson [1840], 9 €. & P. 420,  for nothing, unless he could sweat positively
olfe, B, R. v. L & P. 471, they were the very words used by the
Parke, B, These cases appear to be still  deceased, and not other; but that the
good law on this point, sce R. v Lillyman  present witness ought to say, * To the best

7 of my recollection these were

v words used.”  See also R. v. Smith
Richardson, 1 Cox, 361, Den (N.I%) 211; R. v. Carpenter, 2 Show. 47;
, and Alderson, B. 1 Hawk, ¢. 46, 5, 20,

. Glandfield, 2 Cox, 43. (v) As to deposition
aylor, Ev. (10th ed. ), ss. 464, 465, (w) 7 Edw. VIIL ¢, 23, 5. 16, ante, p.
(u) The doctrine is distinetly affirmed as (r) The observations of the cous
to civil cases. R. v Jolliffe, 4 T. R, 285,  Stobart v. Dryden, 1 M. & W. 615, renc
200, Kenyon, C.J. In Ennis v. Donis- very doubtlul whether dying devlarations
thorne, MS. 1 Phill. Ev. 231 (Tth ed.), Lord  would be admissible in civil proceedings,
Kenyon, C.J.,is reported to have said : ‘He  See 1 Phill. Ev. 280, Taylor, Ev. (10th ed.),
ought to recollect the very words, for the
jury alone can judge of the effect of words.’
By this it is conceived his lordship meant,
not that the witnesses’ testimony would go

vide post, p. 2

R. v. Mead, 2 B,

W3
). R. v. Hind, Bell,
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that statements made behind the back of the prisoner cannot be given
in evidence (2). The declarations here treated are distinct from bedside
depositions taken in accordance with the Criminal Law Amendment Act,
1867 (a), though where the formalities required by that Act have not
been fully complied with the depositions may, as will be seen, in certain
cases be treated as a dying declaration (b). Statements not amounting
to a dying declaration, but made in the presence of the accused, cannot
be admitted unless evidence can be adduced which would justify the
jury in finding that the accused, having heard the statement and having
the opportunity of explaining or denying it, and the occasion being one
upon which he might reasonably be expected to make some observation,
explanation, or denial, by his silence, his conduct, or demeanour, or by
the character of any observations or explanations he thought fit to make,
substantially admitted the truth of the whole or some portion of it
Whether the evidence offered for this purpose would justify the jury on
o finding, or in drawing such inference, is a question for the judge to
determine before he admits the evidence (c).

The application of the ruleis strictly and absolutely limited to cases in
which the death of the person who made the declaration is the subject
of inquiry, or is part of the same transaction (d).

The dying declaration of an accomplice is admissible where the prisoner
is charged with assisting the accomplice to commit suicide (¢). But in
R. ©. Abbott ( /), on an indictment of a husband for the murder of his wife,
it appearing that the two had agreed to commit suicide together by poison,
a statement made by the wife after saying ‘1 'm dying,” was held inad-
missible, the judge not being satisfied that the expression meant more
than that the woman was in great pain. On an indictment for poisoning
K., it appeared that the poison was administered in a cake, which K.
ate for breakfast, immediately after which he was taken ill; and his maid
servant, who was present, and had made the cake, said that she was not
afraid of it, and thereupon ate of it, and was in consequence poisoned
and died. Her dying declarations (made after she knew of her master’s
death, and was conscious of her own approaching death) as to the manner

(z) R. v. Osman, 15 Cox, 1

Lush, tions were admissible in those cases alone

L., where the death of the party was the subject
(a) 30 & 31 Viet. ¢. 35, ss. 6, 7, post,  of inquiry. And so where the prisoner was
P 2246, indicted for using instruments to procure
(b) Post, p. 2001, the miscarriage of a woman, her dying

Smith [1897], 18 Cox, 470, declaration was held inadmissible. R. ».
R. v. Bexley [1906), 70 J. P.  Hind, Bell, 253; 29 L. J. M. C. 1

Hawkins,

263 L.ov. Stevens [1904), 4 N. 8. W, In trials for robbery the dying declaratio
State. Rep., 727 of the party robbed were held inadmissible
. o Mead, 2 B, & €, 605, Abbott, by Bayley, J., on the Northern Spring
o) ro a dying declaration was held  Cireuit, 1822, and by Best, J., on the
inadmissible on an indictment for perjury.  Midland Spring Circuit, 1822, and in R. v

In R. v. Hutchinson, 2 . & C. 608 (note), Lloyd, 4 C. & P.
the prisoner was indicted for administering  they admissible i

Bolland, B. ; nor are

A charge of rape. R. v
avin to 4 woman pregnant, but not quick  Newton, | F. & F. 641, Hill, J. In R. v
with child, with intent to procure abortion.  Drummond, 1 Leach, 337, it was ruled that
The woman was dead, and for the prosecu the dying declaration of a conviet at the
tion, evidence of her dying declaration upon  moment of execution was not evidenes

the subject was tendered.  Bayley, J., (¢) R. o Tinkler, 1 BEast 1% . 364,

rejected  the  evidence, observing that, 1 Leach, 328,1 Den. V. As to the nature of
although the declaration might relate to  the erime, vide ante, Vol. i. p. 660.
the cause of the death, still such declara- () [1903] 67 J. P. 151, Kennedy, J.
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in which she had made the cake, and that she had put nothing bad in it,
and that the prisoner was present eating his breakfast at one end of the
table while she was making the cake at the other end of it, were tendered
in evidence, and objected to, on the ground that the only person whose
dying declarations could be received in evidence was the person whose
death formed the subject of inquiry at the trial ; and the preceding case
was relied upon.  But Coltman, J., after consulting Parke, B., expressed
himself of opinion that, as it was all one transaction, the declarations
were admissible, and accordingly allowed them to go to the jury; but
he said he would reserve the point for the opinion of the judges (g).

To render a dying declaration admissible in evidence it is nec y to
isfy the judge (h) beyond reasonable doubt not only that when it was
made the deceased declarant was in articulo mortis or actual danger of
death (i), but also that he had given up all hopes of life, i.e. was in
settled, hopeless expectation of impending death (j). The fact of danger
and the belief in impending dissolution must concur (k). But it is not
necessary that the declarant should be at the point of death (k).

Function of the Judge.— All the judges agreed at a conference in Baster
Term, 1790, that it ought not to be left to the jury to say whether the
deceased thought he was dying or not ; for that must be decided by the
judge before he receives the evidence (/).  And where on a trial for murder
in Ireland a dying declaration was tendered in evidence, and the judge
left it to the jury to say whether the deceased knew when he made it
that he was at the point of death, the question as to the propriety of the
course adopted in that case was sent over for the opinion of the English
judges, who answered that the course taken was not the right one, and
that the judge ought to have decided the question himself (m). The
practice has long been in accord with these rulings, and most of the modern
cases are mere illustrations of the mode in which the judges have dealt
with particular sets of facts,

The judge has to deal with the matter as a preliminary question of
fact (n). The circumstances, under which the declarations were made,
are to be proved to the judge, and he will hear all that the deceased has
said relative to his situation, and will inquire into the state of illness in
which he was ; the opinions of medical and other persons as to his state,
and whether they were made known to the deceased ; the conduct of
the deceased in settling his affairs ; in making his will ; giving directions
as to his funeral or family ; and whether he had recourse to those consola-
tions and rites of religion which are appropriate to the last sad hours of

Nl

(9) R. v. Baker, 2 M. & Rob. 53. The I{ v. Osman, 15, Cox 1, Lush, L.J. R.v
prisoner  was acquitted. A death-bed ster, 16 Cox, 471, Charle v
confession by W. that he had committed a \mllh 65 J. P. 426, Bruce, J.: Perry,

murder was in Ireland held inadmissible 2 Cr. App. R. 267, See hereon Taylor, Ev.

on an indictment of (. for the murder.  (10th ed.) 5. 720.
R. v. Gray (1841}, Ir. Cire. Rep. 76, (k) Sussex Peerage claim, ubi sup.
Torrens, J. (kk) R. v. Perry, ubi sup,

(h) R. v. Hucks, 1 Stark. (N. P.) 523. (I) R. v. John, 1 East P. C. 357. R. v

(1) Ree Sussex Peer claim, 11 Cl. & R. v. Hucks, 1 Stark.
F. 108, 112, Ld. Denman.  Taylor, Ev. ¥ . . Smith, 10 Cox, 82,
(10th ed.) 5. 718. \Il ph. Dig. Ev., Art, 97, (m) \lu]nr Campbell's case, as stated by
VL R, e Curtis, 21 T, L. R, 87, Bigham, J.  Parke, B, in 11 M. & W. 486,

(7) R. v. Woodcock, 1 Leach, 500, Ey (n) R. v. Goddard, 15 Cox, 7, Hawkins,
CB. R. e Pecl, 2 F. & F. 21, Willes, %
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departing mortality ; in a word, into every fact and circumstance which
may tend to throw light upon the state of mind of the deceased at the time
when the declaration was made, in order the better to enable him to
arrive at a satisfactory determination as to whether the evidence is
admissible or not (o).

The ’.!I‘lll‘l'ill 'DIiIH'i'II!‘ on “'||i!'|l ”Iin :~|w1'i4'.~' l»f l‘\lll1‘l‘1"' 18 ;Ulllll(h'll I\
that such declarations are made when the party is at the point of death,
and has given up every hope in this world; when every motive to fa
hood is silenced, and the mind is induced by the most |m\wlfn| considers
tions to speak the truth. A situation so solemn, and so awful, is con
sidered by law as creating an obligation equal to that which is imposed
by a positive oath administered in a Court of justice (p). 1t is essential
to the admissibility of dying declarations, and is a preliminary fact to be
proved by the party offering them in evidence, that they were made under
a sense of impending death (q) ; but it is not necessary that they should be
stated at the time to be so made ; it is enough if it satisfactorily appears
in any mode that they were made under that sanction, whether it be
directly proved by the express language of the declarant, or be inferred
from his evident danger, or the opinions of the medical or other attendants,
stated to him, or from his conduct, or other circumstances (r) of the case ;
all of which are resorted to in order to ascertain the state of the declarant’s
mind. The length of time which elapsed between the declaration and the
death of the declarant furnishes no rule for the admission or rejection of
the evidence, though, in the absence of better testimony, it may serve as
one of the exponents of the deceased’s belief that his dissolution was or
was not impending. 1t is the impression of almost immediate dissolution,
and not the rapid succession of death in point of fact, that renders the
testimony admissible, Therefore, where it appears that the deceased,
at the time of the declaration, had any expectation or hope of recovery,
however slight it may have been, and though death actually ensued
in an hour afterwards, the declaration is inadmissible’ (s). The

(0) R. v. Van Butchell [1820), 3 C. & P.  R. v. Cleary, 3
631, Bolland, B. R.v. Spilsbury, 7 [1802), 17 Cox, 503.
C. & P 187, Coleridge, J. () R. v Bonr
(p) R. v. Woodeuek, 1 Leach, 500, Eyre,  John, 1 East 4
C.B.: See R. v. Perry, 2 Cr. App. R (#) Taylor, Ev. (10th .-‘l., 8
(9) R. v. Forester, 10 Cox, 368, 4 F. & F.  Welbourn, 1 I.m P R. v. Crockett
857. R.v.Smith, 1 Lew. 81, R. v. Ashton, 1C &P 6 R l|u|~ ie, Carr. Supp.
2 Lew. 147. Minton's case, 1 M*Nally, Ev. Hayward, 6 (. ‘\ | LA Py A T
486, R. v Howell, 1 Den. 1; 1 C & K. 44 \\.Imu. 1 Lew, 78. It . Krrington, 2

. 850.  R.v. Mitchell

»

~& P 38

689, where Denman, C.J., said, * We all 1148, l IA\\ 78. R
think the case beyond all doubt. Dax \|n|,<hm» 2. v Fageot,
existed.  The deceased clearly thought he & P . \\nml«m-k. 1

ng, and had no hope of recover Leach, 500, the declarations were made

g his decl

There is no Lmuml for holdi forty-eight hours before the death. In R.
R. v. Thomas, 1 Cox, » kler, 1 East P. (. 354, some of them
" & F. 21, where Willes,  were made ten days before the death. In
“1t must be proved that the r R. v. Mosley, 1 Mood. 97, they were made
was d)m and there must be a settled  eleven days bef the death. In R. o
hopeless expectation of death in the  Bonner, 6 C. & P. 386, they were made
declarant, There docs appear to have  three days before
been such an expectation in this case, and ’
I shall therefore admit the dec 20 ; they were made seven days before the
R. v. Brooks, 1 Cox, 6. R. v ylor, 3 Allulh and rejected.  See R, v. Bernadotti,
Cox, 81. R. v. Mooney, 5 Cox, 318 (Ir.) 11 Cox, 316. In R. v. Craven, 1 Lew. 77,

death; and were all
seived.  In R, v. Van Butchell, 3 C. & P,

ration.’
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crucial test of admissibility is the belief of the declarant that he is
dying at the time of making the declaration (¢), and where a declaration is
made in the belief above stated, it is not rendered inadmissible to prove
that the deceased afterwards took a more hopeful view of his condition (u).

Conversely a man may receive an injury from which he may think
that he will never recover, but this will not be sufficient to dispense with
an oath (v).

On a trial for murder, it appeared that the declaration of the murdered
woman was taken by the magistrate’s clerk on the night of October 17,
She was then breathing with considerable difficulty. She had been thrown
into a river the night before, but was rescued in an exhausted condition.
She continued ill, and in great danger, and during the day had desired
that someone should pray with her,
clerk, she said she thought she wa

[BOOK X111

In answer to the magistrate’s
likely to die. She was sworn, and
before her declaration was completed, in answer again to the magistrate’s
clerk, she said that she had the fear of death before her, and had no present
hope of recovery. The declaration was put into writing and read over to
her, and she was asked to correct any mistake ; it was written down : * |
have made the above statement with the fear of death before me, and
with no hope of my recovery.” She then said, ‘ No hope at present of
my recovery.” The clerk thereupon inserted the word
died the next morning. The declaration was admitted in evidence at
the trial. The declaration so taken was held inadmissible, inasmuch as the
conduct and acts of the deceased rendered it at least doubtful whether she
was under an unqualified belief that death was immediately impending and
absolutely devoid of hope of recovery; and theconviction was quashed ().

Where a constable stated, * From appearances I should judge that the
deceased was dying.  He was making his statement to me about a quarter
of an hour. 1 believe he knew he was dying. | cannot recollect that he
said anything about dying before he began his statement. As he finished
he said, “ O God! I am going fast; 1 am too far gone to say any more.””’
The deceased died a few hours afterwards of a wound in the abdomen that
penetrated the stomach. Cresswell, J., having consulted Williams, J., said,
"My brother Williams confirms the doubts I had on this subject ; that
it being possible that the man did not discover the extent of his weakness

‘at present.’” She

a person who had been confined to his bed

for weeks, said to the surgeon, * I am afraid,
doctor, 1 shall never get better,’ and shortly
afterwards died.  Hullock, B., held that an
account given by the deceased to the doctor
after this declaration was receivable as a
dying declaration, although made several
weeks before his death : and he stated that
the subject had been lately before the judges,
and his mind was made up about it. It
would seem that if there is surgical evidence
to shew that the declarant must have
known that he was dying, the declaration is
admissible, R, v. Morgan [1879], 14 Cox,
337, In R. v, Dalmas, 1 Cox, 05, however,
it was held that direet, and not mercly
inferential, proof that the declarant was
aware of his danger is necessary, and that
conversations between the declarant and

others are admissible to shew the state he
was in,

(f) Thus the declarations of & woman
were made on proof that at 7 a.m. she said,
*Lam dying,” and complained of great pain
while making the declaration, and died at
7.20 a.m.  R. v. Cowle, 71 0.0, 152,

(u) R.v. Hubbard, 14 Cox, 565, Rov
Reaney, D. & B. 151, Pollock, C. 1,

(#) R. v. Van Butchell, 3 . & P. 629,
Hullock, B.

(w) R. v Jenking, L. R. 1 C. C. R, 187,
The judge must be perfectly satistied

beyond reasonable doubt that the declar
ant was under the belief that no hope
scovery existed, R v, Qualter, 6 Cox,
. R. v Smith, 16 Cox, 171, And if he
is 850 it is admissible. R. v, Goddard, 15
Cox, 7.
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till he had made the statement, and that it was only after he had made
it he for the first time discovered that he was going fast ; there is not,
consequently, that clear ascertainment of his consciousness of his state
before he made it to render it admissible”’ (z).

It is not necessary that the apprehension should be of death in a
certain number of hours or days. The question turns rather on the state
of the person’s mind at the time of making the declaration than upon the
interval between the declaration and the death. Where, therefore, the
deceased made a declaration on October 23, concluding, ‘1 have made
this statement believing I shall not recover,” and at that time the deceased
was in u state, from the injuries that he had received, from which it
was impossible that he could recover, His spine was broken, so that
death must speedil llow, and he died on November 3; and the
doubt as to the admissibility of the declaration was raised by a witness,
who proved that, shortly before the deceased made the statement, he
asked him how he was, and the deceased answered : ‘I have seen the
surgeon to-day, and he has given me some little hope that I am better ;
but I do not myself think 1 shall ultimately recover ;” and that before
he left the room, on the same occasion, the deceased said that he could
not recover ; but it was held, on a case reserved, that the declaration
had been properly admitted. The deceased was so injured, his status was
such that he could not possibly recover, and his own opinion was that he
could not recover ; and in a case like this, where there was an injury to
the spine, he was probably a more competent judge of his state than the
doctor, he had no hope, though the doctor had held out hopes, and before
the witness left the room he said that he could not recover. That was
his own opinion of his case, and the impression on his mind was that
death was impending (7).

It is not necessary that the deceased should express any apprehension
of danger ; for his consciousness of approaching death may be reasonably
inferred, not only from his declaring that he knows his danger, but from the
nature of the wound, or state of illness or other circumstances of the case (z).

() R. v Nicolas, 6 Cox, 120. The Wightman, J., said : * The statement must
statement was, however, afterwards re-  have been made under an impression upon
ceived, the counsel for the prisoner with-  the mind of the person making it that his
drawing his objection toit. Ina Canadian  death wasabout to happen shortly, or, to use
ease, R. v. Sunfield [1907), 15 Ont. the expression found in the books, that his

252, after considering R. v. Jenkins, « death was impending : that, however, is a

P 2088, and R. v. Nicolas, the Court he relative term, and does not, of course, im
admissible as a dying declaration a state port merely an expectation that the sufferer
ment. made under the following circum-  would die at some time-~for that is the debt

stances,  R. was found lying on floor of & which we all owe to nature—but it means
bedroom in his house. Hewas lifted upand  an expectation that he is about to die
laid on a bed, when it appeared that he had  shortly of the disease or injuries under
received a wound from a pistol bullet, which ~ which he is then suffering ; that, in other
it was proved caused his death. B, entered  wonds, he is without a reasonable or any

room and asked R., * Who ent you *' R,  hope of recovery

replied, * No cut, Jake ; shoot." He was (z) R. v. John [1790], 1 East, P, C. 357,
then asked if a doctor should be sent for, by all the judges. R. ». Woodeock, 1 Leach,
and replied, * No doctor, Billy; me die.”  500. See R. v Dingler, 2 Leach, 561. R.
The Court considered that the circum rv. Bonner, 6 C. & P. 386, Patteson, J. R
stances shewed the expectation of death to v, Perking, 2 Mood. R. v. Morgan,

Bedingfield, 14

exist at the time of the ineriminating 14 Cox, 337. As to
statement. Cox, 341, vide ante, p. 2
(y) R.r. Reancy, D. & B. 151: 7 Cox, 200,

VOL. 1L,

Ju
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A surgeon found a transverse wound across the throat of the deceased,
which had passed through the trachea, and the point of the instrument
liad reached the vertebrie, Three days afterwards she stated to the
surgeon that she did not think she should recover. He considered her
in danger, but had a hope she would recover. To the nurse who
attended her she had repeated several times, both before and after the
surgeon had seen her, that she should die. The nurse told her she
thought she would get better. She said she thought she would, if the
surgeon could see in her throat as he could see on her hands. This
she said many times, and all day she said she should get better if
it was not for her throat. The surgeon spoke cheerfully to her, and
she appeared cheerful after that, and in better spirits. She got a
little better, and was easier after the surgeon dressed the wounds.
A magistrate saw her, and told her of her condition, and that she
was in very great danger. He repeated two or three times, in various
forms, something of the same kind—that she was likely to die ; that she
might die ; and added, ‘ I hope it may please Almighty God to bring you
round, but I believe you are in great danger. I think it very possible this
will end fatally with you. 1 am come to hear you, and whatever you
say, should you die, will be produced in evidence on the trial of the
prisoner. You must therefore tell me the truth, and nothing but the truth,
without any fear or reserve.” She said nothing. IHe then said: It
would be a very sad and awful thing for you to go into the presence of
your Maker, having told me anything, in your present situation, which is
false.” From her not having said anything to him, he told her he should
administer an oath to her, which he did, and by means of questions to
her he got her to tell him, and what she said was reduced into writing,
and read over to her; and he then said to her, ‘ Now that is perfectly
true, and the whole truth ?’ and she said, ‘It is.” She then put her
mark to it. It was objected that this declaration was not made spon-
taneously, and not under a sense of immediate and impending death ;
but it was held that it must be taken on the whole that the statement
was spontaneous, and that, looking at her state, and at her expressions,
there was not the slightest hope in her mind of recovery (a).

In R. v. Goddard (b), a woman, soon after an occurrence which caused
her death, was seen standing in the door of a neighbour’s house in a
fainting condition and apparently dying. She said: ‘My husband
has kicked me and I shall die: look to my children ; isn’t it hard that he
should do like this when I have given him no cause 2’  Held admissible
as a dying declaration on indictment of the husband for murder.

On a trial for manslaughter, where the death was said to have been
caused by the illegal use of instruments on a woman in order to procure
amiscarriage, the dying declaration of the woman, which had been reduced
into writing and had been signed by her, was admitted in evidence (c).

(@) R. ; Whitworth,

I F. & F. 382, the subject is fully discussed.

Watson, B, refused to reserve the point. Whitmarsh (No. 1), 62 J. ¥ H
(b) 156 Cox, 7. Hawking, J., after con ibid, 711 A dying declaration in t
sulting Baggallay, 1)

of answers taken down by a doctor to
A questions put by a magistrate has been
Wallace [1898], 19 N, & held inadmissible, R, ». Smith,
L 162, Daddey, Cal., when 126, Broce, .

(r) R. v. Woodeock, 1 Leach, 500, Eyre,
C.B.; and see R,
W. Rep. Law,

o sud queere,
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The rule is that while parol evidence of the declaration is ordinarily
admissible, if the declaration has been made in writing by the declarant,
or reduced into writing, whether in the form of a sworn deposition or
an unsworn declaration, and whether read over to and signed by the
declarant or not, the writing is admissible (ce), and parol evidence of the
declaration is not admitted () unless absence of the written declara-
tion is properly accounted for,

Where the declaration is taken down but not signed it would seem
to be available only to refresh the memory of the person who testifies as
to the making of the declaration

It is no objection to the admission of a dying declaration that the
deceased made a subsequent statement to a magistrate, which was
taken down in writing, and is not produced. Where three several
declarations had been made by the deceased in the course of the same
day at the successive intervals of an hour each ; the second had been
made before a magistrate, and reduced into writing, but the others had
not ; the original written statement, taken before a magistrate, was not
produced, and a copy of it was rejected. A question then arose, whether
the first and third declarations could be received ; and Pratt, C.J., was
of opinion that they could not, sinee he considered all three statements as

parts of the same narrative, of which the written examination was the
best proof : but the other judges held that the three declarations were
three distinet facts, and that the inability to prove the second did not
exclude the first and third ; and evidence of those declarations was
accordingly admitted (¢)

Jut if the statement of the deceased was committed to writing, and
signed by him at the time it was made, it has been held essential that the
writing should be produced if existing, and that neither a copy nor parol
evidence of the declaration could be admitted to supply the omission ( £).
But the decisions on this point are altogether unsatisfactory ; for there
is no authority, by statute or otherwise, for taking a ‘ dying declaration ’
in writing, and the words uttered by the deceased are just as
much primary evidence as any writing in which they might be
incorporated (g)

A statement of the deceased taken on oath before a magistrate,
but inadmissible as a deposition, in consequence of the prisoner not
having been present when it was taken, or for any other reason (h), is
admissible

s a dying declaration, if taken under such circumstances as
would render such a declaration admissible (i). Evidence is admissible to
prove that the deposition was taken when the deceased was aware of

(ece) See ante, p. 2000, note (¢). Leach ». Simpson, 5 M. & W. 300
(d) R. v Gay, 7 C. & P. 230, Coleridge, J. (9) R. ». Reason, 16 St. Tr. 1, seems at
(¢) R. v. Reason, 1 Str. 499; 16 St. Tr. variance with these cases. See Robinson ».

1. According to the report in 16 St. Tr., Vaughton, 8 C. & P. and other cases, as

Pratt, C.J. and Powys, J., deemed the  to the grounds on which depositions are ad-
evidence inadmissible. At all events, it  missible : and see R. r. Bell, 5 C. & P. 162,
appears that the evidence was received.  R. v, Christopher, 1 Den
Sir J. Strange was of counsel in the cause (k) R. v, Clarke, 2 F. &

(rn

R. v. Gay, 7 C. & I 230, Trowter (1) R. v Ding
Vine Abr. 1S, 119, 1 E Callaghan, M'Nally,
Taylor, Ev. (10th ed.) Cr. Ev. (13th ed.) 2¢
R. v. Wallace, 19 N. 8. W, Rep. Law

1 661, R. »n

v. 385 and see Rosc
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the near approach of death, although the deposition contains no
statement to shew that the deceased made it in contemplation of
death ().

It is not necessary that the examination of the deceased should be
conducted after the manner of interrogating a witness in the case;
though any departure from the mode may affect the value and credibility
of the declarations. Therefore, it is no objection to their admissibility
that they were made in answer to leading questions, or obtained by
pressing and earnest solicitation (k). Where a surgeon, in a case of
murder, was called to prove a dying declaration, and stated that he put
questions to the deceased for the purpose of ascertaining whether it
would be necessary for a magistrate to come to her house to take her
examination, and it was objected that the statement being in answer
to questions, and not a connected continuous statement flowing from

herself, could not be received ; it was held that the declaration was
admissible (1)

But whatever the statement may be, it must be complete in itself ;
for if the declarations appear to have heen intended by the dying
man to he connected with and qualifiecd by other statements,
which he is prevented by any cause from making, they will not be
received

The decision of a judge that a declaration in a dying declaration merely
gets rid of the objection that it was not made in the presence of the
accused nor on oath.

The declaration is admissible only as to those things to which the
deceased declarant would have been competent to testify, if sworn in the
case. They must, therefore, in general speak to facts only, and not to
mere matters of opinion, and must be confined to what is relevant to the
issue (m)., They are admissible not only against the prisoner, but also
in his favour (n).

As the declarations of a dying man are admitted, on a supposition
that in his awful situation on the confines of a future world he had no
motives to misrepresent, but, on the contrary, the strongest motives to
speak without disguise and without malice, it necessarily follows that
the party against whom they are produced in evidence may enter into
the particulars of his state of mind and of his behaviour in his last
moments or may be allowed to shew that the deceased was not of such a

() R. . Hunt, 2 Cox,

C. B, after consulting Coleridge, J
(k) R. v, Reason, | Str. 400 16 8¢, Tr, 1

Pollock,  being clearly admissible if in favour of the
prisoner, there seems no reason to douht
the propriety of admitting a dying declara
R. . Woodeoek, 2 Leach, 561, and see R, ¢ tion which is in favour of the prisoner. In
Welbourn, ante, p. 2087. R. v, Smith, L. & deed, almost every case of manslaughter, in
C. 607, R. v. Steele, 12 Cox, 168, R. ¢ which such declarations have been ad
Whitmarsh, 620, P. 680, 711 mitted, is an authority to that effect, as the

() R. v. Fagent, 7 C. and P, 238, primd facie presumption is, that the
Gaselee, J. prisoner had murdered the deceased.  And,

(m) Taylor, Ev. (10th ed.) s 720, R, v moreover, a declaration in favour of a
Sellers, Carr, Sapp. 3 prisoner must ever be taken to be more

(n) R. v Scaife, 1 M. & Rob. 531, *The  likely to be true ; as it is not probable that
ground upon which dying declarations are a person should make a statement favour
admissible being that they are tantamount  able to the person who has inflicted a mortal
1o statements made upon oath in the pre injury upon him, but rather the contrary.'
sence of the prisoner, and such statements S G
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character as was likely to be impressed by a religions sense of his
approaching dissolution (o).

If a child be too voung to be « .||n||:|v~nf having an idea of a future state,
his declarations are inadmissible (p). But if a child be of intelligent
mind, and fully comprehends the nature of an oath, and the consequences,
in a future state, of telling a falsehood, his declarations, made under the
apprehension and expectation of immediate death, are admissible in
evidence (9)

While the admissibility of a dying declaration is, as already stated, a
question for the judge, its weight is for the jury And, though such
declarations, when deliberately made, under a solemn and religions sense
of llllpvmh!»gAllvnluhnn and conc erning eircumstances in Vl"-'u':'i of which
the deceased was not likely to have been mistaken, are entitled to great
weight (r) if clearly and distinetly proved, yet it is always to be remem
bered that the accused had not had the opportunity of cross-examination

a power quite as essential to the eliciting of the whole truth, as the
obligation of an oath can be, and without which no statement made on
oath, however solemnly administered, is admissible under any other
circumstances ; and that where the deceased had not a deep and strong
sense of accountability to his Maker, and an enlightened conscience, the
passion of anger and feelings of revenge may, as they have not
unfrequently been found to do, affect the truth and accuracy of his state
ments, especially as the salutary and restraining fear of punishment for
perjury is, in such cases, withdrawn. And it is further to be considered
that the particulars to which the deceased had spoken were in general
likely to have occurred under circumstances of confusion and surprise,
calenlated to prevent their being accurately observed and leading both
to mistakes as to the identity of the persons and to the omission of facts
essentially important to the completeness and truth of the narrative (s)
When a party comes to the conviction that he is about to die, he is in
the same practical state as if called on in a court of justice under the
sanction of an oath, and his declarations as to the cause of his death are
considered equal to an oath, yet they are nevertheless open to observa
tion.  For though the sanction is the same, the opportunity of investigat
ing the truth is very different, and therefore the accused is entitled to
every allowance and benefit that he may have lost by the absence of the
opportunity of more full investigation by the means of cross-examination (¢),

(0) 1 Phill. Ev. 238 (7th ed ‘In R.e.  after consulting Parke, J. The child in the
Macarthy, Gloucester Sum. Ass. 1842, the  case was four years old, and it was held that
case on the part of the prosecution was that  his deelaration was inad missible
the prisoner had assaulted the deccased, (g) R. v. Perkins, 2 Mood. 135, The
and that the deceased followed the prisoner child was more than ten years old

ng several streets for the purpose of (r) See R. v. Spilsbury, 7 C. & P. 187,
iving him into the custody of the police ;  Coleridge, J.
and Erskine, J., permitted the counsel for (s) Taylor, Ev. (10th ed.) s, 722,
the prisoner to cross-examine the witnesses () R Ashton, 2 Lew. 147, Alderson,
for the prosecution as to the bad character B. A striking instance of the danger of
of the deceased, in order to shew that the  trusting to statements made after a mortal
prisoner might have had a reasonable wound has been inflicted occurred in R, v
ground for supposing that the deceased Macarthy, Gloucester Sum. Ass. 1842
followed him for the purpose of robbing T'he prisoner was indicted for murder, and
him NG the deceased had been stabbed by the

(p) R. v. Pike, 3C. & P. 598. Park J,, pr

r whilst he was pursuing him in
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It may be added also that the deceased in many cases is labouring under
injuries which may affect the brain, and prevent the possibility of reason
guiding the words that may be uttered, and vet the means of ascertaining
the state of his mind may be such as to render it in the highest degree
difficult to discover whether a statement has been made under a mor
bid delusion of the mind, or in the tranquil exercise

of ealm reason,
operated upon alone by the awful consciousness that he must almost
immediately render an account to an all-knowing Creator

Seer, V.- Oruer Forms or Hearsay,

Hearsay in Proof of Public Rights
i/ 2 J

Hearsay evidence is also admissible for the purpose of proving publie
or general rights, or custom, or matters of public or general interest, and
rights in the nature of public rights (u). Thus in questions concerning the
boundary of parishes or manors, traditionary reputation is evidence (v):
and the declarations of old persons deceased have been admitted in
such cases, although they were parishioners and claimed rights of common
on the wastes, which their evidence had a tendency to enlarge (w). The
declarations are not admissible unless emanating from persons who are
shewn to the satisfaction of the judge to Lave had competent means of
knowledge (z). But although general reputation is evidence on a
question of boundary or custom, vet the tradition of a particular fact

(as that turf was dug or a post put down in a particular spot) is not
admissible (y).

SECT, VL—STATEMENTS AGAINST INTEREST BY DECEASED PERSONS.

Declarations or statements made by deceased persons, where they
appear to be against their own pecuniary or proprietary interest (z),
have in many cases been admitted as evidence of all the facts declared (a)
as entries in their books charging themselves with the receipt of money
on account of a third person (b), or acknowledging the payment of
money due to themselves (¢). In substance these declarations are
admissions against himself by the declarant. Thus a written memoran
dum by a deceased man-midwife, stating that he had delivered a woman

order to give him into custody for an
assault, and the deceased expressly stated

such declarations must not have been made
post litem motam.  R. ¢. Cotton, 3 Camp,
that the prisoner had knocked him down, 444, 1 Phill. Ev. (7th ed.) 246
but two companions of the deceased, who (r) See Steph. Dig. Ev. art. 30, Roscoe
were present during the whole time, dis- ¢ Nisi Prius * (18th ed.) 48
tinctly proved that the deceased was not (y) Weeks v N
knocked down at all.”  C. K. . Treland ». Powe

(u) Taylor, Ev. (10th ed.) ss. 607-634. ). Chatfield ¢
Roscoe, *Nisi Prius’ (18th ed.) 48 of seq Ev. (Tth ed
1 Phill. Ev. 238, 241. 1 Stark. Ev. 49,
Steph. Dig. Ev. art. 30, Bayley, J

(v) Nicholls v. Parker, 14 East, 331, in (@) See Percival ». Nanson, 7 Ex. 1; 21
note to Outram ». Morewood. And it L. J. Ex. 1
seems that a map made from the representa () Middleton . Melton, 10 B. & C. 317,
tions of a deceased person, who pointed out () Ibid., though if the effect is to revive
the boundaries, would be evidence of such  a statute barred debt, it would be for the
boundaries. R. v. Milton, 1 C. & K. 58, interest of the person makir
Erskine, J

h and therefore not admissible.
(w) Nicholls ». Parker, wbi sup. But  Smith [1885], 20 Ch. D, 882,

M. & S. 680
v, 15, Chambre,
6, 1 Phill.

Frier,
0,

( }1.1.1.4[.»\; v. Atkin, 1 C. & M. 423,

the entry,
swhold v.
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of a child on a certain day, and referring to his ledger in which a charge

for his attendance was marked as paid, was held admissible upon an

isste as to the child’s age {(d). 8o, entries in the books of a tradesman by
his deceased shopman, who thereby supplies proof of a charge against
himself, have been admitted in evidence, as proof of the delivery of the
goods, or of other matter there stated within his own knowledge (¢). But
where the effect of the entry is not to charge the servant, it is not evidence,
Thus, in an action for the hire of horses, an entry by the plaintiff’s servant,
since dead, stating the terms of the agreement with the defendant, is not
evidence ( f)
they are against the proprietary ov pecuniary interest of the party making

Such declarations are admissible only on the ground that

them, and a declaration i8 not receivable in evidence, because it would
subject the party to a prosecution if he were living. Thus, if A, were
indicted for murder, and B., who was dead, had made a declaration that
he was present when the murder was committed, though that declaration
was against his interest, and would have subjected him to a prosecution
if living, yet it would not be admissible after his death (g)

Declarations by Deceased Persons in course of Duty or Business, \n
entry or declaration made by a disinterested person in the course of
discharging a professional or official duty, is, in general, admissible after
the death of the y Thus field book entries made by a
deceased surveyor for the purpose of a survey on which he was pro

ty making it

fessionally employed, have been held admissible to prove the time of
high water at ordinary spring tide, where that line was the boundary of
land situate on the seashore (h).
made contemporaneously with the doing or entry of something which it
was the professional or official duty of the deceased to do or enter (¢). If
a declaration be made in the discharge of a duty by a deceased person
is admissible, whether oral or written (j), the person who made the entry
must be proved to be dead : Proof of his absence abroad is insufficient (k).

Such entries are not admitted, unless

(h) Mellor v, Walmesley[1905], 2Ch. 164,
A.), applying Price v. Lord Torrington,

Ridgway, 10 East, 109,
and se L. (11th ed.) 327 (

Entries in the land-tax collector’s books,
stating A. B. to be rated for a particular
house, and his payment of the sum rated,
were held by Abbott, C.J., admissible
evidence to shew that A, B. was in the
occupation of the premises at the time
mentioned. See Doe v, Cartwright, Ry. &
M. 62. Barry v. Bebbington, 4 T. R. 514.
Doe dem. Blayney v, Savage, 1 C. & K. 487

(¢) Taylor, Ev. (10th ed.) s. 698, Price
v. Lord Torrington, 1 Salk. 28

(f) Calvert v. Archbishop of Canterbury,
2 Esp. 646. Roscoe, * Nisi Prius’ Ev. (18th
ed.), 55, 56, Webster v. Webster, 1 F. & F.
401.  Smith v. Blakey, L. R. 2 Q. B. 32¢

(¢) Sussex Peerage claim, 11 CL & F
85, Lord Lyndhurst, C. In that case a
declaration by a clergyvman that he had
solemnized a marriage was held not to be
admissible, on the ground that it might
have subjected the clergyman to a prosecu
tion for solemnizing the marri Stan
den v. Standen, Peake (N. , 45, was
strongly questioned in this case.

1 Salk. 288, Cf. Doe v. Skinner, 3 Ex. 84
R. v. Dukinfield, 11 Q. B. 678: 2 Smitl
L. C. (11thed.) Sturla v. Freccia, 5
App. Cas, 623. Poole v Dicus, | Bing
(N. C.) 649 (entry of dishonour of a hill
of exchange)

(1) Mercer v. Dunne [1905], 2 Ch. 538,
b66, Stirling, L.J.

(j) Stapylton ». Clough, 2 E. & B, 033 ;
23 L. J. Q. B. 5, Campbell, C.J.  Sussex
Peerage claim, 11 Cl. & F. 113. By the
Jewish law the custom is that children are
circumcised on the eighth day from their
birth, and it is the duty of the Chief
Rabbi to perform this rite, and make an
entry of it in a book ; but it has been held
that an entry made by a Chief Rabbi of a
circumeision is not evidence after hi
Davis v. Lloyd, 1 C. & K. 275, Denman,
C.J., and Patteson, J.

(k) Cooper v. Marsden, 1 Esp. 2, Kenyon,
C.J., where an entry by a bank clerk
who had since gone to India was rejected.
Cf. Stephen v, Gwenap, 1 M. & Rob. 121,
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Declarations made in discharge of a duty are evidence only of the facts
which it was the business of the writer to state (1), and must generally he
contemporaneous with the act done, and be of
knowledge of the declarant (m).

matters within the

Where the deceased, who was a constable, had made a verbal
report to his superior officer in the course of his duty, and in the
absence of the accused, as to where he (the deceased) was going, and
what he was going to do, the report was held admissible in evidence
against the prisoner, the evidence being material to shew that the deceased
intended to watch the prisoner’s movements on the occasion in question (n).
This ruling can apparently be justified, if at all, only on the ground
that the report was officially made in the course of the duty of the
deceased (o).

Certain other exceptions to the general rule against the reception
of hearsay evidence, such as the admission of declarations in cases of
pedigree, and of old leases, rent-rolls, surveys, &e., oceur so seldom in
criminal proceedings, that they will not be further noticed in this work (p).

(I) See Percival . Nanson, 7 Ex. 1; 21

d 3 () In the 6th edition of this work this
L. J. Ex. 1 case was treated under res gesta, Vol ii. p.
(m) Smith v. Blakey, L. R. 2 Q. B. 326 86

Doe v. Turford, 3 B, & Ald. 890.  Mercer ¢ (p) They are discussed in

detail in
Dunne [1905), 2 Ch. 538, 565, Sterling, T'aylor, Ev. (11th 635-667.  Phipson,
Ev. (4th ed.) 2 284-201,  Roscoe,

(n) R. v. Buckley, 13 Cox, 203, Lush, J.,

* Nisi Prius " (18th ed.) 4.0 WT
see Archbold Cr, PL (23rd ed.) &

after consultiv
Ev. (10th ed

M and

Mellor, J.  Vide Tuylor,
200,
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CANADIAN NOTES
EVIDENCE,

Of the Nature and Kinds of Evidence—Improper Reception of
Evidence.

The improper reception of evidence before a county Judge trying
a case without a jury under the Speedy Trials Clauses will not entitle
the prisoner to a new trial upon a case reserved, if the county Judge
certifies therein that apart from the evidence objected to there was
sufficient evidence to compel him to find the prisoner guilty. R. v
Tutty, 9 Can. Cr. Cas. 544

Where no Substantial Wrong, the Conviction Stands—See Code
see. 1019

The reception of opinion testimony as to the illegality of the trans
actions in question was improper but as a case against the accused
was sufficiently made out without that testimony and the trial was
without a jury, the conviction should stand. R. v. Harkness (No. 2),
10 Can. Cr. Cas. 199

If upon a case reserved the appellate Court finds that important de
positions were improperly received in evidence, and is unable to say
that no substantial wrong or miscarriage was occasioned by the irregu
larity, the convietion should be quashed notwithstanding sub-see. (f)
but a new trial may be ordered. R. v. Brooks, 11 Can. Cr, Cas. 188,

The intention is that the improper admission of evidence shall not
in itself constitute a sufficient reason for granting a new trial, and that
it is not necessarily a ‘‘substantial wrong or miscarriage.”” R. v.
Woods (1897), 2 Can. Cr. Cas. 159 (B.C.).

But in the absence of a direct and unmistakable enactment the
Court should not, upon a case reserved, affirm a convietion, where
material evidence has been improperly received, because, in the opin
ion of the Court, there is sufficient good evidence to support a verdict.
R. v. Dixon, 29 N.S.R. 462; R. v. Gibson (1886), 18 Q.B.D. 537.

Where a deposition of a deceased witness taken in an enquiry be-
fore a magistrate has heen improperly received in evidence at the
trial, end is of such a nature that it must have influenced the jury in
their verdict, its improper admission is a ‘‘substantial wrong’’ d‘l;lill'
ing the accused to a new trial. R. v. Hamilton (1898), 2 Can. Cr. Cas.
390 (Man.).
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Where an alleged confession is received in evidence after objection
by the accused, and the trial Judge before the conclusion of the trial
reverses his ruling and strikes out the evidence of the alleged confes-
sion, at the same time directing the jury to disregard it, the jury
should be discharged and a new jury empanelled. R. v. Sonier, 2 Can,
Cr. Cas. 501.

1. The ecireumstances that the ineriminating portion of a dying
declaration was made before the declarant’s statement in the same
interview of belief that he was dying, will not prevent the declara-
tion being admissible in evidence.

2. A conviction on indietment is not to be set aside or a new trial
ordered by reason of certain evidence heing improperly admitted,
unless the Appellate Court in considering the probable effect of such
evidence upon the jury is of opinion that a substantial wrong or mis-
carriage was thereby occasioned. R. v. Sunfield, 13 Can. Cr. Cas. 1

See. 1.—Direct and Circumstantial Evidence

Circumstantial Evidence.—~In order to justify a finding of guilt
from purely circumstantial evidence, the ineulpatory faets must be
incompatible with the innocence of the accused and must be incapable
of explanation upon any other reasonable hypothesis than that of guilt
R. v. Telford, 8 Can. Cr. Cas, 223.

Inference from Conduct of Accused.—Where the aceused charged
with murder goes into the witness box on his own behalf, and then
and there for the first time makes known his claim that he was a mere
eye-witness of the murder, and that the principal witness for the
prosecution had committed the deed, the trial Judge may properly
direct the jury that they may draw inferences from the prisoner’s
previous silence on the matter of such claim, and consider whether
the facts in evidence shewed the motive for such silence to he founded
on a consciousness of innocence, ex. gr., that he would thereby the
better establish his innocence, or to be a design founded on a know-
ledge of guilt to advance a false defence at the last moment, and
to take the prosecution by surprise. R. v. Higgins (1902), 7 Can. Cr.
Cas. 68, 36 N.B.R. 18.

Circumstantial Evidence.—On a trial for murder, the Crown hav-
ing made out a primd facie case by cireumstantial evidence, the pris-
oner’s daughter, a girl of fourteen, was called on his behalf, and swore
that she herself killed the deceased, without the prisoner's know-
ledge, and under cireumstances detailed, which would probably reduce
her guilt to manslaughter. Held, that the Judge was nct bound
to tell the jury that they must believe this witness in the absence of
testimony to shew her unworthy of credit, but that he was right in
leaving the eredibility of her story to them; and, if from her manner
he derived the impression that she was under some undue influence,
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it was not improper to eall their attention to it in his charge. R. v.
Jones (1868), 28 U.C.Q.B. 416,

On a trial for murder the death of the deceased was shewn to have
heen eaused by his being stabbed by a sharp instrument. It was proved
that the prisoner struck the deceased, but neither a knife nor other
instrument was seen in his hand. For the prisoner evidence was of
fered that on the day preceding the homicide the prisoner had a knife
which could not have inflicted the wound of which deceased died; and
that on that day the prisoner parted with it to a person who held
it until after the crime was committed. This evidence was rejected
as being too remote, and beeause it would not shew that it was impos
sible for the prisoner to have had a weapon that might have caused
the wounds of which deceased died. R. v. Herod (1878), 29 U.C.C.P
128

Evidenee In the consideration of cireumstantial evidence the in
culpatory facts must be incompatible with the innocenee of the acceused
and incapable of explanation upon any other reasonable hypothesis
than that of his guilt, in order to justify the inference that he is guilty
R. v. Jenkins, 14 Can. Cr. Cas, 221

Prisoner being indigted for the murder of 11, the principal wit
ness for the Crown stated that the erime was committed in a day stated,
and that prisoner and one 8. (who had previously been tried and
acquitted) threw H. over the parapet of the bridge into the River
Don. Counsel for the prisoner then proposed to prove hy one D. that
S. was at his place, fifty miles off, on that evening, but the Judge
rejected the evidence, saying that S. might be called, and if contra
dieted might be confirmed by other testimony. 8. was called, and
swore that he was not present at the time, but he not heing contra
dicted, D. was not examined. Draper, J., who tried the case, reserved
the point for the consideration of the Court whether the evidence
of D. might not be found to have been legally admissible. The Court
held that the presence of S. was a faet material to the enquiry, and
that D). should have been admitted when tendered, and a new trial
was ordered. Rohinson, C.J., observing, ‘It appears to me that any
fact so closely connected with the alleged offence as to be in fact part
of what was transacted or said to be transacted at the very moment,
cannot be treated as irrelevant in investigating the truth of the
charge’ . . “‘It is sufficient, I think, to make the evidence that
was offered admissible, that it applied to the very fact to be deter-
mined, namely, by whom and how the deceased person eame to his
death. R. v. Brown (1861), 21 U.C.Q.B. 338,

Sec. 2—Primary and Secondary Evidence.

Documentary Evidence.—See Canada Evidence Act, R.S.C. (1906),

ch. 145, see. 25.
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Production of Books and Documents.—R.S.C. (1906) ch. 145, sec.
28.

Proof of Written Instrument.—R.S.C. (1906) ch. 145, see. 32.

Sec. 3.—0f Hearsay Evidence.

Rape.—Evidence is admissible of the complaint and statement of
a woman shortly after the alleged offence.

Upon the trial of a charge of rape the whole statement made by
the woman by way of complaint shortly after the alleged offence,
including the name of the party complained against and the other
details of the complaint, is admissible in evidence as proof of the
consistency of her conduet and as confirmatory of her testimony re-
garding the offence, but not as independent or substantive evidence
to prove the truth of the charge. Whether or not the complaint was
made within a time sufficiently short after the commission of the
offence as to admit evidence of the particulars of the complaint, is a
question to be decided by the Court under the cireumstances of the
particular case; but it is nevertheless the province of the jury to take
into consideration the time which intervened, in weighing the prob-
ability of its truth. R. v. Riendeau (No. 2) (1901), 4 Can. Cr. Cas.
421, 10 Que. K.B, 584,

In the Riendeau Case the lapse of seven days between the date
of the offence and the time of making complaint thereof was held in-
sufficient under the circumstances to exclude testimony of the particu-
lars of the complaint. But see R. v. Ingey (1900), 64 J.P. 106, noted
in 3 Can. Cr. Cas,, p. 305,

Upon a charge of rape, statements made by the ecomplainant to a
police officer on the day after the offence was alleged to have heen com-
mitted and in response to his inquiries, the complainant having on the
day of the offence complained to others of an assault but not of rape,
are not admissible in evidence either as part of the res geste or as in
corroboration. But if the jury acquit the accused of that offence but
find him guilty of indecent assault, the verdiet should stand notwith-
standing the improper admissions in evidence of statements so made
by the complainant after the alleged offence, if the other evi-
dence in the case is ample to warrant the verdict of indecent assault.
R. v. Graham (1899), 3 Can. Cr. Cas. 22 (Ont.).

Where the complainant makes a statement to a third party, not in
the presence of the accused, such statement may be given in evidence,
provided it is shewn to have been made at the first opportunity which
reasonably offered itself after the commission of the offence, and has not
been elicited by questions of a leading and inducing or intimidating
nature. R.v. Spuzzum (1906), 12 Can. Cr. Cas. 287.
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Where the depositions at the preliminary enquiry on which an
indictment for rape is founded shew that the statements of the prose-
cutrix relied upon by the Crown to shew a complaint were not made
spontaneously, but in answer to questions by the police officer, evidence
of the answers so made is admissible against the accused at the trial.
R. v. Bishop (1906), 11 Can. Cr, Cas. 30.

See also cases based on the same principle cited under see. 292
(indecent assault), see. 300 (attempted rape), see. 301 (defiling child

under fourteen).

On the trial of an indictment for an attempt to commit rape
statements of the person assaulted, and of her companion present at
the beginning of the assault, made to police officers, some four hours
after the assault, that they had given a deseription of the assailant,
but not stating what the deseription was, and evidence of the officers
that in consequence of such deseription they had looked for the assail-
ant were properly received, although statements of a like character had
previously been made to other persons. And where the prosecutrix on
cross-examination had stated that she had given a deseription of her
assailant in the presence of her father, and that in consequence of such
deseription her father had suspected a person other than the pris-
oner, the Crown was properly allowed to prove by the father what
the deseription was that his daughter had given in his presence. R.
v. Clarke (1907), 12 Can. Cr. Cas. 300,

In an Ontario case it has been held that in a civil action fur dam-
ages under circumstances constituting the eriminal offence of inde-
cent assault, evidence is admissible of complaint made by the woman
shortly after the assault was committed, in like manner as upon a
eriminal trial ; and that complaint made by the woman to her husband,
am her first meeting him some hours after the assault, but on the
same day, was admissible in evidenee under the cireumstances of the
case. The proof of such complaint by the evidence of both the woman
and her hushand is corroborative of the woman’s evidence that she
did not consent to the acts complained of. Hopkinson v. Perdue, 8
Can. Cr. Cas. 286. Where evidence of complaint is admissible on a
charge of indecent assault, not only the fact of complaint may be
shewn, but the particulars of the complaint. Ibid.

It is essential in all cases of indecent assault that complaint should
have been made at the earliest opportunity after the offence, and
evidence of such complaint may, under special cireumstances, be re-
ceived after the lapse of several days’ delay. The fact of the girl be-
ing only seven years of age, that the act was committed without viol-
ence and that the girl did not realize the serious nature of the act, are
circumstances which make a complaint made ten days afterwards ad-
missible in evidence. R. v. Barron (1905), 9 Can. Cr. Cas. 196 (N.S."
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Under exeeptional cireumstances evidence of a eomplaint made hy
an adult female of an indecent assault may be adwitted although
five days had intervened between the assault and the eomplaint. R.

v. Smith (1905), 9 Can. Cr. Cas. 21 (N.8.).
Evidence of complaint made by the woman on a charge of rape
as corroboration of non-consent will be rejected if made only in answer

to questions suggesting the guilt of the accused. R. v. Dunning, 14
Can, Cr, Cas,, p. 461,

Nee. 4. —Dying Declarations.

A dying declaration is not admissible if there existed in the mind
of the party making it a hope of recovery or a hope of escape from
almost immediate death; but if there is a firm, settled expectation by
deceased of impending death and no hope of recovery remaining in his
mind, the declaration is admissible, although such belief was the result
of panie and not well founded. The faet, that a person making a dy
ing declaration subsequently entertains a hope of recovery, is irrele
vant, except in so far as it may be evidence of his state of mind at the
time of the declaration. R. v. Davidson (Y898), 1 Can. Cr
(N.S.) : R. v. Hubbard, 14 Cox 565; R. v. Laurin (No. 1
Cas. 324; R. v. Laurin (No. 4), 6 Can. Cr, Cas. 104,

(‘as. 351

), & Can. Cr

The rule as to the admissibility of dying declarations in evidence
is thus stated in Taylor on Evidence, 6th ed., vol. 1, p. 643: *“In gen
eral, it is no objection to their admissibility that they (the answers
were made in answer to leading questions, or obtained hy earnest
solicitations.”” R. v. Smith (1873), 23 U.C.C.P. 312,

It is essential to the admissibility of these declarations, and it is a
preliminary faet to be proved by the party offering them in evidence,
that they were made under a sense of impending death ; but it is not
necessary that they should be stated at the time to be so made

;Itas
enough if it satisfactorily appears, in any mode, that they were made
under that sanction, whether it be expressly proved by the express
language of the declarant, or be inferred from his evident danger, or
the opinion of the medical or other attendants, stated to him, or from
his conduct, or other cireumstances of the case; all of which are re

sorted to in order to ascertain the state of the declarant’s mind. Green-
leaf on Evidence, 12th ed., vol. 1, p. 183, sec. 158; R. v. Smith (1873)

23 U.C.C.P. 312; R. v. MeMahon (1899), 18 O.R. 502; R. v. Jenkins,
L.R. 1 C.C.R. 1817.

The Court must he satisfied that whatever statement is admitted
in evidenee must be shewn by eredible testimony to have heen made in
full belief of approaching death, with an abandonment of all hope of

life. R.v. Sparham (1875), 25 U.C.C.P. 143, 154; R. v. Oshorne, 15
Cox C.C. 169.

P SRR ES
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The mere use of the words ““If I die’’ would not alone defeat an
emphatic declaration of abandonment of all hope on the same occasion ;
and that the second declaration was receivable in order to explain the
first. R. v. Sparham (1875), 25 U.C.C.P. 143,

An objection that part of the statement was made in answer to a
leading question is not sustainable. R. v. Smith (1873), 23 U.C.C.P.
312,

Evidence.—Where deceased was run over by a railroad ear and died

from his injuries a few hours afterwards, the statement of the deceased
made immediately after he was run over in answer to a question as to
how it happened, was held admissible.  Armstrong v. Canada Atlantie
(1901), 2 O.I.R. 219

The essential element of a dying declaration is the abandonment
of hope of recovery, and evidence tending to shew a belief that death
was impending is not displaced by a statement of deceased to his physi-
eian and members of the family that he did not think he could recover,
but he knew they would do all they could for him. R. v. Magyar, 12
Can. Cr. Cas, 114,

The jury should not be exeluded during the preliminary enquiry
as to whether a certain statement is admissible as a dying declaration.
Rex v. Aho, 11 B.C.R. 114, 8 Can. Cr. Cas. 453.

The deceased must be proved to the satisfaction of the Judge to
have been, at the time of making the declaration, (a) in actual danger
of death and (b) to have abandoned all hope of recovery, If these con
ditions coneur, it is immaterial that he lingered for several days or even
weeks. R. v. Davidson, 1 Can. Cr. Cas. 351 (N.S.). The question as
to whether there was a settled hopeless expectation of death is for the
presiding Judge. R. v. Woods, 2 Can. Cr. Cas. 159(B.(".)

The cireumstance that the ineriminating portion of a dying declar-
ation was made before the declarant’s statement in the same inter
view of belief that he was dying, will not prevent the declaration being
admissible in evidence. R. v. Sunfield, 13 Can. Cr, Cas. 1.

The whole of the surrounding cireumstances including the nature
and extent of the wound and its immediate results are to be considered
R. v. Davidson, 1 Can. Cr. Cas. 351 (N.S.). In a shooting case, the
declaration of the deceased that he was shot in the body and was *‘go-
ing fast’’ was held a sufficient indication of the settled and hopeless
conseciousness of the declarant that he was in a dying state. Thid.

The declaration may be oral or written and a deposition read over
to and signed by the deponent may be admissible in evidence as a dying
0 of the
(Code because taken in the absence of the accused. R. v. Woods, 2 Can.

declaration, although irregular as a deposition under see

Cr. Cas. 159 (B.C.); but, semble, its weight as evidenee is impaired
by that fact.
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A written statement signed and sworn to by the deceased before a
Jjustice of the peace after being read over to him was admitted as a
dying declaration in a homicide case, although in narrative form not
embodying the exact words of the declarant. R. v. Magyar (1906),
12 Can. Cr. Cas. 114 (N.W.T.).

But the answers given to an interpreter and translated by him
in narrative form to the person writing them down in the presence of
the declarant may be admitted in evidence as a dying declaration, al-
though the exact form of the questions was not proved. A dying
declaration made by a person who cannot speak the language of the
country, and proved only through an interpreter, is admissible if
shewn to contain the exact purport of the statement without proof of
the exact language of the declarant. R. v. Louie (1903), 7 Can. Cr.
Cas. 347.

When Statements Admissible as Res Gestw.—On a trial for murder
by shooting, evidence of statements made by the person shot immediate-
ly after the shooting and while under apprehension of further danger
from the accused and requesting assistance and protection therefrom,
is admissible as part of the res geste, even though the person aceused
of the offence was absent at the time when such statements were made
Gilbert v. R. (1907), 12 Can. Cr. Cas. 125,

Statements not coineident, in point of time, with the oceurrence of
the shooting, but uttered in the presence and hearing of the accused
and under such circumstances that he might reasonably have been ex-
pected to have made some explanatory reply to remarks in reference to
them, are admissible as evidence, Ibid.

On the indictment of a prisoner for murder, a witness swore that
he heard shots fired, that half an hour afterwards deceased eame to
his house and asked witness to take him in for he was shot, that witness
did so, and deceased died some hours afterwards; it was held that
evidence of statements made by deceased after being taken into the
house (not provable as dying declarations) were inadmissible, as not
forming part of the res gesta, being made after all action on the part
of the wrong-doer had ceased through the completion of the principal
act, and after all pursuit or danger had ceased. R. v. MeMahon

(1889), 18 Ont. R. 502, following R. v. Bedingfield, 14 Cox 341, and
R. v. Goddard, 15 Cox 7.

D B Ly
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CHAPTER THE SECOND.

OF THE ADMISSIBILITY OF EVIDEN

Seer, L—Evipexce coNrINED TO THE Points 1N [ssug,

EvipeNnce is not admissible unless it tends to prove the existence or
non-existence of the facts in controversy upon which the legal responsi
bility of the defendant is to be determined.  T'his rule is usually expressed
by saying that the evidence must relate to facts in issue or facts relevant
to facts in issue in the proceeding (a). In eriminal proceedings it is even
more necessarv than in civil actions strictly to enforce the rule of con
fining the evidence to the points in issue, and that no question not relevant
to the issues should be put to a witness (except for the purpose of im
peaching the credibility of a witness who has sworn to relevant facts) :
for it is of the utmost importance to a person accused of crime that the
facts laid before the jury should relate only to the transaction which
forms the subject of the indictment on which he is being tried.

The application of the rule as to relevancy obviously depends on the
circumstances of each particular case, and will not admit of a general
demonstration (). In the following pages will be found illustrations of
particular cases in which the Courts have decided certain questions as to
relevancy,

Acts, &e., of Conspirators, &e.—Where several are proved to have
acted in concert in the preparation or commission of a crime, the acts
and declarations of one in furtherance of that design may be received in
evidence against another (¢), though not present when the acts were
done or the declarations made (d); and it makes no difference
as to the admissibility of the act or declaration of one conspirator
against another, whether the former is or is not indicted or tried with
the latter; for to make one a co-defendant does not make his acts
or declarations evidence against another any more than they were before ;
and the principle upon which they are admissible at all is, that the
act or declaration of one is that of both united in one common design,
a principle which is wholly unaffected by the consideration of their being

(a) See Steph. Di
Ev. (10th ed.) 8. 5, 4

(h) Sir James Ste: ||l| n (Dig.
has attempted a definition of relevan Stark. (N, P.)134; 328t. Tr. 1. Acts and
which has been criticised and is not gener-  declarations by one conspirator to a stran
ally accepted even by commentators on  ger not in furtherance of the common object
the Indian E vuhnu , of h he was  donot fall within the rule. R. v Hardy, 24
the draftsman. Am and St Tr. 1
Waoodroffe, Indian Im\\ of Evidence (4th (d) R. v. Stone, 6 T. R
ed.) intro. ch, 3. R. v. Standley, R. & R

(¢) Declarations of a prisoner and sedi ly. ibid. 343. R, ». Ring
tious language used by him are of

. 2. Taylor, evidence against him to explain his conduct,
and the nature and object of a conspiracy
. oh. 2) charged against him. R. 2

Watson, 2

also
ger-

27. See

. ibid. 446,
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jointly indicted (¢).  The rule applies to all cases where persons act in
concert for the commission of crime, whether as i|l‘l'|'|ll!i|ll‘t'.\ or co
conspirators : nor is it material what the nature of the indictment is,
provided the offence involve a common design or conspiracy ; and a
primd facie case of the existence of the common purpose must be made
hefore the evidence of acts and declarations of the co-conspirators are
admitted in evidence (f). Upon an indictment for murder, if it appears
that others, together with the prisoner, conspired to perpetrate the crime,
the act of one done in pursuance of that intention is evidence against
the rest (¢). So where several persons are shewn to have been connected
together in respect of a charge of forgery, what was said by one of them
to a witness, when they were met together, on the subject of the forgery,
is evidence against the others, although the person who said it is not upon
his trial (k).

In R. v. Hunt (i), it was held that on the trial of an indictment for
conspiracy, in unlawfully assembling for the purpose of exciting dis
content and disaffection, the material points for the consideration of the
jury are, the general character and intention of the assembly, and the
particular case of each defendant as connected with that general character:
and it is, therefore, relevant to prove, on the part of the prosecution, that
bodies of men came from different parts of the country to attend the
meeting, arranged and organised in the same manner, and acting in
concert. On such a charge, it is also relevant to shew, that early on the
day of the meeting, in a spot at some distance from the place of meeting
(from which very spot a body of men came afterwards to the place of
meeting), a great number of persons, so organised, had assembled, and
had there conducted themselves in a disloyal, riotous, or seditious manner,
And on such a charge proof was allowed to be given of resolutions,
proposed by one of the defendants, at a large assembly in another part
of the country, very recently held for the same professed object and
purpose as were avowed by the meeting in question, that defendant,
having acted at both meetings as president or chairman, on the ground
that on a question of intention it was most clearly relevant to shew,
against that individual, that, at a similar meeting, held for an object
professedly similar, such matters had passed under his immediate
auspices ()).

It appears to have been laid down in R. ». Hardy (jj) that
papers found in the possession of conspirators with the prisoner,
but subsequently to his apprehension, ought not to be read against
him, unless there was evidence to shew their previous existence p
otherwise there was no evidence that the prisoner was a party to the
letters. And on a prosecution for conspiracy, it was held that letters
directed to the prisoners and intercepted at the post-office after their
apprehension, were not admissible in evidence against them, as they had

(¢) 2 Stark. Ev. (3rd ed.) 329, 171, The conduet of those who dispersed
(f) See Steph. Dig. Ev, Art, 4. the meeting was held irrelevant to its
(g) Ihie intention or object. Cf. Redford v
(h) R. v. Stansficld, 1 Lew. 118, Little Birley, 3 Stark. (N. P.) 87, 88, 01; 1 St.
dale, J. See R. v, Tattersall, post, p. 2100, Tr. N. 8, 1071,
note (j). (j) 1hid
()3 B. & AML 566; 1 St. T, N. S, (jj) 24 St Tr. 452,

lhsac s
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never been in the custody of the prisoners, or in any wav adopted by
them (£). On an indictment for uttering a forged bank note, knowing it
to be forged, it was held that a letter purporting to come from the pris
oner’s brother, and left by the postman pursuant to its direction at the
]»rimnvr'u lodgings, after he was apprehended, and during his confinement,
but never actually in his custody, could not be read in evidence as proof
of his knowledge that the note was forged (/). But in R.v. Watson (m),
it was held that papers found in the lodgings of a conspirator at a period
subsequent to the apprehension of the prisoner might be read in evidence,
although no absolute proof was given of their previous existence, where
strong presumption existed that the lodgings had not been entered
by any one in the interval between the apprehension and the finding,
and where the papers were intimately connected with the objects of the
conspiracy as detailed in evidence (n). In that case (m), one of the
objections made to the admission of a paper found in the house of a co
conspirator was, that there was no proof that it had been published ;
and Algernon Sidney’s case was cited : But the Court distinguished that
case, and Abbott, J., said that he had always understood the ground of
objection in Sidney's case was, not that the papers had never been
published, but that they had no relation to the treasonable practices
charged in the indietment, and he referred to 1 East P, C. 119, where
it is said: * Writings plainly applicable to some treasonable design in
contemplation are clear and satisfactory evidence of such design, although
not published.” 1f, say Foster and Blackstone, JJ., * the papers found in
Sidney’s closet had been plainly relative to the other treasonable practices
charged in the indictment, they might have been read in evidence against
him." That was the objection which had constantly been made to the
reception of the evidence in Ridney’s case. The paper there was not
only an unpublished paper, but appeared to have been composed several
years hefore the crime charged to have been committed. 1If there is
any doubt whether the papers are connected with the common criminal
design they are not admissible (o).

Matters found in the Possession or Control of the Accused. —In cases
of treason and felony, and apparently also of misdemeanor, evidence may
be given of the finding secreted in the house of the prisoner, but after his
arrest, of piéces de conviction or articles suggesting his guilt of the
offence charged (p).

In R. v. Watson (¢), a charge of high treason, evidence was admitted of

(k) R. v. Hevey, | Leach, 237. See R (#) See R, v. Hull, {1902], Queensland
v. Cooper, post, p. 2101 State Rep. 1, post, p. 2101, note (w). As

I
uch, 820, to letters found on hin e, p. 2008,

() R. v. Huet
(m) 32 St 1; 2 Stark. (N. P) (q) 2 Stark. (N. P) 32 8. Tr. 1

140. Lord Ellenborough, in giving his opinion

(n) A letter found upon the prisoner on this point, cited a ease from recollection,
may be read, but it is no evidence of the  where a butler to a banker at Malton had
facts it states. Thus on an indictment been taken up upon suspicion of having
against a person employed in the post committed a great robbery ; the prisoner
office for secreting a letter containing a bill  had been seen near the privy, and this
of exchange, the contents of the letter, circumstance having excited suspicion in

which was found upon him. were held  the minds of the counsel, who considered
inndmissible to prove that the hill was the case during the assizes at York; at
enclosed init.  R. . Plamer, R. & R. 261 their instance, search was made, and in
ate was found, the plate

(0) R. v. Watson, ubi sup. the privy all the y
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the finding of pikes in his house after his arrest. In R. w»,
Rickman (r), on a charge of arson, evidence was admitted of the
finding secreted in the prisoner’s house of property taken out of the house
at the time of the fire, and on an indictment for larceny, though, as a
general rule, it is not allowable to inquire into any stealing of goods not
named in the indictment nor forming part of the same transaction (s), yet,
for the purpose of ascertaining the identity of the person, it is often
important to shew that other goods, which had been upon an adjoining
part of the premises, were stolen in the same night, and were afterwards
found in the prisoner’s possession. This is strong evidence of the prisoner
having been near the prosecutor’s house on the night of the robbery ;
and in that point of view it is material (¢).

On a trial for murder committed by the explosion of grenades, it
appeared that the grenades had been ordered by A., and, after the
apprehension of the prisoner, a letter was found in the prisoner’s house,
in the handwriting of A., and bearing a memorandum in the handwriting
of the prisoner. The letter was held admissible, not because the writer
was a co-conspirator with the prisoner, but because it was in the
prisoner’s possession, and because its contents were relevant to the
present inquiry (). But on an indictment against a merchant
in London, for fitting out a ship to be employed in the slave trade,
letters found on board the ship, when seized off the coast of Africa,
were held inadmissible, as they were not traced in any way to the
prisoner’s knowledge ().

The prisoner inserted an advertisement in a newspaper offering
employment to persons who would transmit him one shilling’s worth
of postage stamps, and giving an address. The advertisement contained
false statements, and upon his being apprehended six envelopes addressed
to him, and containing a reply to the advertisement, and a shilling’s worth
of postage stamps were found upon him. And 281 other letters, con-
tained in a sealed bag, were produced on the trial by a clerk from the
post-office, and on the bag being opened, the letters were taken out and

was produced, and the prisoner was in  of the French. In R. r. Hare, 3 Cox, 247,
consequence convieted ;  he had been  the two prisoners lodged together, and a
separnted from the custody of the plate, portmanteau was found in their lodgings,
since he had been confined in York Castle  which R. said was H.'r, and the prosecu-
for some time : but no doubt was enter-  tor's invoice for the stolen shawls was found
tained s to the admissibility of the init, and also a paper folded in the shapoe of
evidence. Abbott, J., also observed that an a letter, and unhn-uvl in R.’s handwriting,
assize had scarcely ever occurred where it R., private,” and inside this was an
did not happen that purt of the evidence m\nntnu of the shawls that had heen
against a prisoner consisted of proof that  pawned, but this was not in R.'s hand
the stolen property was found in his house  writing. It was held that this inventory
after his apprehension. See R. r. Cour-  was not admissible ; for non constat that
C.

& P.3 Dillon v. O'Brien,  the words ‘ private” and the prisoner's
20 I,A Ir. 316, name might not have been written pre.
P, C. 1035, viously to the writing on the other side.

Butler, 2 C. & K. 221, post, * But quare whether, as the portmanteau

was in the prisoner’s lodgings, they were not

iv. (Tth od.) 169. See R.v.  both of them in possession of its contents ¥

Rooney, 7C. & P. 517, post, p. 2105, note (o).  If the shawls had been in the portmanteau,

(u) R. v. Bernard, 8 8t. Tr. (N, 8.)887;  would they not have ln en in the possession

1 F. & F. 240, Campbell, C.J., Pollock, of both |mwmn"' i

C.B., Ere and Cresswell, J1.  The letter (r) R. v Zulueta, 1 C. & K. 215 Maule
m of the Emperor  and \\'iuhlnmu. J.

alluded to the assassinat
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read, and appeared to be addressed to the prisoner replying to his adver-
tisement, and enclosing each one shilling’s worth of postage stamps.
These 281 letters had been stopped and opened by the post-office authori-
ties before delivery to the prisoner, and had never been in his possession,
or their contents brought to his knowledge ; nor was there any proof as to
their authenticity or otherwise: but they were held admissible against
the prisoner on an indictment charging him with obtaining and attempt
ing to obtain money by false pretences from four persons other than the
writers of the letters ().

Papers found in the prisoner’s custody, which plainly relate to the
design charged, may be read in evidence without proof that they are in
his handwriting (z).

In a question put by the House of Lords to the judges, in the course
of the proceedings in Queen Caroline’s case (y), it was assumed that proof
of the existence of a conspiracy between the prosecutor and others to
suborn witnesses against the accused is a legitimate ground of defence.
Abbott, C. J., in delivering their opinion, observed that the judges under-
stood that such an assnmption had been made in the question put to
them, and that the House did not ask their opinion on that point ; from
which it may perhaps be inferred that the judges had doubts
whether such a defence 1s allowable,

Secr. 11.—Acrs Forming PArT oF THE SaME TRANSACTION,

Acts forming Part of the same Transaction.—The evidence for the
prosecution is, as a general rule, limited to the proof of the facts relating
to the particular transaction charged in the indictment : and it is not
competent to prove the prisoner guilty of the crime charged by proving
him guilty of another distinct offence. But when several offences are
connected together and form part of one entire transaction, evidence of
an offence not specifically charged in the indietment may be given to
prove the character of the offence which is charged (2). In other words,
the prosecution is not debarred from telling the whole story of the prisoner’s
doings because it involves evidence as to other erimes which cannot be,
or are not specifically, charged in the indictment which is being tried (a).

On an indictment for abusing a child under the age of ten vears,
the first occasion spoken to by the child was a Thursday morning, on
which the prisoner threatened to beat her if she told, and it was held
that evidence of subsequent perpetrations of the offence on Saturday
and Monday was admissible. Willes, J., said : * The practice is, no doubt,
in the discretion of the Court, to call on the prosecution to elect, but that
is a course never taken where the acts are all in substance part of the same
transaction ; and here, in my opinion, it isso. It has repeatedly appeared

(w) R. v. Cooper, 1 Q.B.D. 19: 45 L., character was rejected
M.C. 15, ln R. v. Hull [1902], Quwn-«lmul () 1 East, P. C. 119.  See R. v. Plumer,
State Rep. 1, letters written to a person R, & R. 264,

indicted for uhlmmmv property by false
pretences, shewing that he had been en, , 6 B. & C. 145, Baylev,

i a long serics of frands of the same I.aun 1 Cr. App. R. 158 whlu
character and found in his possession, were  evidence of incitement to commit another
held admissible to prove intent; but aletter  offence was held to be part of the res geste
found in his possession tending to his bad

310,
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to me, in cases of this sort, that the man, hy a threat of violence, deters
the child from complaining, and thus acquires a species of influence over
her by terror, which enables him to repeat the offence on subsequent
occasions, and this seems to me to give a continuity to the transaction
which makes such evidence properly admissible (b).

On an indictment for a burglary and stealing goods, the prosecutor
failed to prove any nocturnal breaking, or any larceny subsequent to the
time when the prisoners entered the house, which must have been after
three o’clock in the afternoon of the day on which the offence was charged
to have been committed. It was then proposed to abandon the charge
of burglary, and to give evidence of a larceny by the prisoners of some
of the articles mentioned in the indictment, though committed before
three o’clock on the day on which they were charged to have entered the
house ; but the Court refused to receive the evidence, on the ground
that it was a distinct transaction (¢).

On an indictment for stealing a shilling, it appeared that on the
arrest of the prisoner the shilling, which had been marked, was found in
his possession, and the constable asked him if he had any more of the
prosecutor’s money about him, on which he produced three half-crowns,
and said something about them. Thiz statement was ruled to be
inadmissible as relating to another felonv (&),

Where several offences are all parts of one entire transaction, evidence
of all is admissible on the trial for any one of them. A distinction is
sometimes drawn according as the indictment under trial is for felony
or misdemeanor : but this appears now to be regarded as immaterial,
except in so far as the judge in his discretion may consider it fair to limit
the evidence when the trial is for felony.

On an indictment for stealing six shillings, it was proved that the
prisoner was a shopman in the employ of the prosecutrix, and, his honesty
being suspected, on a partieular day the son of the prosecutrix put seven
shillings, one half-crown, and one sixpence, marked in a particular manner,
into a till in the shop, in which there was no other silver at that time, and
the prisoner was watched by the prosecutrix’s son, who from time to
time went in and out of the shop, occasionally looking into and examining
the till, while customers came into the shop and purchased goods. Upon
the first examination of the till it contained 11s. 6d. ; after that, the son
of the prosecutrix received one shilling from a customer and put it into
the till; afterwards another person paid one shilling to the prisoner,
who was observed to go with it to the till, to put his hand in, and with-
draw it clenched. He then left the counter, and was seen to raise his
hand clenched to his waistcoat pocket. The till was examined by the
witness, and 11s. 6d. were found in it instead of 13s. 6d. which ought to
have been there.  The prosecutrix was proceeding to prove other acts
of the prisoner, in going to the till and taking money, when Wilde, Serjt.,

objected that evidence of one felony had already heen given, and that the
prosecutrix ought not to be allowed to proved several felonies. The

() R. v Reardon, 4 F, & ¥
(¢) R v Vandercoml
The prisoners were ther

g offence, and convicted, vide ante, p. 1099,
Leach, 708, () v. Butler, 2 ¢, & K. 221, Platt,
ore acquitted, but B,

were subsequently indicted for the other
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learned judge overruled the objection; and the son of the prosecutrix
proved that, upon each of several inspections of the till after the
prisoner had opened it, he found a smaller sum than ought to have
been there. The prisoner having been found guilty, application was
made to the Court of King's Bench for a rule for staying the judgment,
on the ground that the prosecutor ought to have been confined in proof
to one felony ; but the Court was of opinion that it was in the discre-
tion of the judge to confine the prosecutor to the proof of une felony,
or to allow him to give evidence of other acts, which were all part of
one entire transaction (e).

So where on an indictment for stealing pork, a bowl, some knives,
and a loaf of bread, it appeared that the prisoner entered a shop and
ran away with the pork, and returned in about two minutes, replaced
the pork in a bowl, which contained the knives, and took away the
whole together ; in about half-an-hour after he came back to the shop,
and took away the loaf of bread. Littledale, J.,said : * This taking away
the loaf cannot be given in evidence upon this indictment. I think
that the prisoner’s taking the pork and returning in two minutes, and
then running off with the bowl, must be taken to be one continuing transac-
tion ; but I think that half-an-hour is too long a period to admit of that
construction. The taking of the loaf therefore is a distinet offence’ (£).
So where the prisoner was indicted for stealing a halfpenny, and the
prosecutor had marked a quantity of pence and halfpence, and locked
them up in a bureau, and had missed one halfpenny on July 9, and others
on the 13th ; Erle, J., held that the prosecutor might prove that after the
13th the prisoner was searched, and all the marked pence found upon her,
and that he could not say which of them was stolen on the 9th, but it
must be one of them; for it mattered not that the evidence might
apply to another charge if it were relevant and necessary for the support
of this charge (¢).

In R. v. Wylie (4), Lord Ellenborough said that he remembered a case
where a man committed three burglaries in one night ; he took a shirt
at one place and left it at another ; and they were all so connected that
the Court went through the history of the three different burglaries.
So where two burglaries were committed in the town of Uttoxeter, one at
K.'s and another at B.’s, between twelve and three o’clock of the same
night, and at B.’s a crowbar was found, which fitted some marks on a chest
broken open at K.’s, and which was proved to have been in the possession
of the prisoners previously to the night in question ; Wightman, J., on
the authority of R. v. Butler (i), allowed evidence to be given of the finding
of the crowbar at B.’s, and also of the finding of the goods stolen the
same night from B.’s in the possession of the prisoners, as such evidence
tended to shew that the prisoners had been at B.s, and that they
might have left the crowbar there (j). So where on an indictment for

(e) Ro o Ellis, 6 B. & . 145, The to acquit if any was not identified.
indictment had been removed by eertiorari (3) 1 B. & P.(N. R.)) 94; 8.C. as R. .
from the city of Exeter Whiley, 2 Leach, 98%

(/) R Birdseye, 4 C. & 1. 386, (1) Ante, p )2

(9 R.v. May, 1'Cox, 236, Erle, 1., told (i) R. » Stonyer, Staflord Sum. Ass,
the jury to conviet, if they were satisfied 1843, MSS. €. 8, ¢,
that all the halfpence were identified, but
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breaking into a counting house of the M. Railway Station at N. W., it
was proposed to prove that the prisoners on the same night had succes-
sively broken into the station of W., K., N. W,, and F., N. W_, being at some
distance from the other stations, and that some of the property taken
from N. W. had been found on two of the prisoners, and property taken
from another station on the third, and that jemmies had been found on
each prisoner which corresponded with marks on doors and drawers
broken open at one or other of the stations ; Bramwell, B., said : * I think
that evidence of the acts of the prisoners during the same night is admis
sible in order to explain why none of the property taken from N. W. was
found upon one of the prisoners. 1f it is proved that he was found in
possession of other property stolen from another station on the same
night, that, with other circumstances, might be evidence that all the
men had been engaged in each burglary, and that the third man had
received his share of the booty wholly from what was taken from the
other stations. The events of that night, relating to these burglaries, are
80 intermixed that it is impossible to separate them (k).

Upon an indietment against two prisoners, charging each in different
counts as principals in the first degree in committing a rape, and also as
principals in the second degree in other counts, evidence has been held
admissible that the prisoners, together with three other men, committed
at the same place and time, the one after the other successively, rapes
upon the body of the prosecutrix, the others aiding and abetting in turn (1),
So where there were three indictments against the prisoner for setting
fire to three ricks belonging to three different persons, and it appeared that
the ricks, which were in sight of each other, were set on fire one imme-
diately after the other, but the strongest evidence being as to the last, that
indictment was tried first ; the confession of the prisoner relating to all
the three ricks, and the evidence of an accomplice as to all, was admitted,
as the whole constituted part of the same transaction (m). And where
an indictment for arson contained five counts for setting fire to five
different houses, which were all in one row, and the fire from the one first
on fire had communicated to the others, it was held that, as it was all one
transaction, the evidence as to all the houses was admissible (n). So
where upon an indictment against the prisoners for robbing W., there
being another indictment against them for robbing U. of a watch, it
appeared that W. and U, were travelling in a gig, when they were stopped
and robbed ; Littledale, J., held that evidence might be given that U,
lost his watch at the same time and place that W. was robbed, but that
evidence was not admissible of the violence that was offered to U,  One
questionin the case was, whether the prisoners were at the place inquestion
when W. was robbed ; and as proof that they were so, evidence was
admissible that one of them had got something which was lost there at

(k) R.v. Cobden, 3 F. & F. 833,

() R. v. Folkes, 1 Mood. 354,
same was held in R. v. Lea, Mood. 9.
* There several rapes committed in one boat
were given in evidence : but other rapes
committed in another boat, to which the
prosecutrix was carried from the first boat,
were not offered in evidence, as they were

the subject of another indictment.’ . §
(m) R. v. Long, 6 C. & I 179, Gurney,

(1) R. v Trueman, 8 C. & I 727. Erms
kine, J., 1efused to put the prosecutor to
elect a8 to which count he would proceed
with,
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that time (0). Upon an indictment for robbing G. and H. P., it appeared
that the prisoners attacked and robbed G.and H. P., when they were
walking together, and Tindal, C.J., held that the prosecutor was not
bound to elect as to which robbery he would proceed. 1t was all one
act, and one entire transaction ; the two prosecutors were assaulted and
robbed at one and the same time, and there was no interval of time
between the assaulting and robbing of the one and the assaulting and
the robbing of the other. If there had been, the felonies would have
been distinet, but that was not so in the present case (p). So where the
prisoner was indicted (¢) for having in his possession an edger, contrived
for marking money round the edges, and proof being offered that the
prisoner had used this instrument for graining the edges of counterfeit
half-crowns, it was objected that the act of coining being a species of
treason higher in degree than the one the prisoner was charged with, the
greater offence ought not to be given in evidence to prove the less ; but
Burrough, J., held that the evidence was admissible, as whatever went
to prove that the prisoner was guilty of the offence he was charged with
was evidence, however it might also go to shew him guilty of another
offence (7).

The prisoner was indicted (s) for stealing from the mine of H. J. Gi.,
coal, the property of H. J. G., and in the same count he was charged with
stealing from the mines of thirty other proprietors other coal, the property
of each of such proprietors (¢). The prisoner had been lessee of a mine,
which he had been working from November, 1842, till January, 1848,
and in opening the case it was stated that he had, from the shaft opened
to work this mine, carried on extensive workings of coals by means of
levels, driftways, tunnels, cuttings, and drains ; and by means of these
workings he had gotten coal belonging to about forty different pro-
prietors, without their sanction or knowledge; and in doing so had
undermined part of the yard of the parish church, 144 yards of the main
street of Wigan, and 220 private houses ; and he had unlawfully pos-
sessed himself of £10,000 worth of the coal of other persons. It was
urged that it was not competent to proceed under this indictment for
felonies so entirely distinct. One of such felonies might have been com-
mitted upwards of four years before another of them, and by means of
different workmen, and under the superintendence of different agents.
Kach severance of coal being a felony, there were thirty-one distinet
felonies charged in each count, and if no restriction were put on the

(0) R. v. Rooney, 7C. & P, 517. 10 Cox, b

CHAP. 1] Acts Forming Part of the Same Transaction.

Little-  Zeigert, 55 (forgery).

dale, J., added, ‘1 think it makes no (v) Under 7 & 8 Geo. IV. ¢. 20, s, 37,
difference that {rwick’s watch is the repealed in 1861 and replaced by 24 & 25
subject of another indictment.” * Suppose  Viot. ¢. 96, 5. 38, ante, p. 1258,

U. had not been there at all, and that when (¢) * There were other counts charging
W. wis robbed a watel had been under the  the prisoner with the severing of coal with

scat of his gig, and that aiter the robbery he
had discovered that the waich was missing,
I have no doubt that evidence might be
given of the loss of the watch at the place.’

1‘:) R. v. Giddins, C. & M. 634,

(7) Under 8 & 9 Will. lIl c. 26, . 1 (rep.).
See 24 & 25 Viet, ¢. 99, 5. 14, unu, Vol. i. p.
360,

(r) R.v. Moore, 2 C. & P, 235,

VOL, 1L,

See R. v.

intent to steal, and with common larceny ;

and in each count the coal was Iaid as the
property of H. . G., and of the said thirty
other separate and nhnunu owners. Quare,
whether all the counts except those for
common larceny, were not clearly bad, as
charging thirt separate felonies, which
by no possibility could be committed to-

gether ?°
3 x
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prosecution, there would be laid before the jury, and the prisoner would
have to answer, evidence relating to many thousands of distinct felonies.
What would be an unanswerable defence to one charge, might be wholly
inapplicable to another, and every defence might require a different set
of witnesses, Erle, J.: ‘ The question is, what, in such a case as this, is
one entire transaction, It may be that the making a level, a tunnel, a
drain, and a cutting, may also be necessary in order to take particular
coal ; if so, all would, 1 think, be part of one transaction, and might
properly be given in evidence, 1 cannot interfere at present.” The
evidence for the prosecution extended to all the operations mentioned in
the opening of the case ; to the getting the coal continuously during a
period for upwards of four years, to operations conducted by different
underlookers and by many and different workmen, and to coals taken
from the coal fields of thirty or forty different owners. On the case for
the prosecution closing, the counsel for the prisoner urged that the prose-
cution ought to elect some single charge ; which he declined, unless directed
so to do. Erle, J.: * 1 will not so direct ; but for convenience sake the
prisoner’s counsel may address himself to the charge of stealing the coal
taken under the churchyard. The whole workings may be relied on to
shew a felonious intent, though they may go into twenty different counties,
and into the separate properties of twenty different persons, and extend
over fifteen or twenty years, if the mining operations be continuous for
that time.” In summing up, Erle, J., said : ‘It has been urged that
the taking of each day was a separate felony, and that only one felony
could be inquired into by you on this indictment ; but I should say that
as long as coal was gotten from one shaft, it was one continuous taking,
though the working was carried on by means of different levels and
cuttings, and into the lands of different people. As, however, com-
plaint was made by the counsel for the prisoner, I have thought it
better that your attention should be confined to the charge of taking the
coal of one owner ; but in order to shew that when the prisoner took the
coal of G, he knew he was out of his boundary, 1 have permitted it to be
proved that he has gone out of his boundary in many other instances,
and into the property of many other persons, taking in all 15,000 yards
of coal * (u).

Upon an indictment against a son for stealing on November 20, 1843,
twenty-six pairs of boots, twenty pairs of shoes, and 128 pounds weight
of leather, and against his father for receiving the said goods, knowing
them to have been stolen, it appeared that the son from the beginning of
March, 1843, till November 20, 1843, was in the employ of the prosecutors,
who were curriers and dealers in boots and shoes. The two prisoners
lived together at K. till the end of April ; when the elder removed to P.,
taking with him a hamper, which passed and repassed afterwards
repeatedly between the father and the son down to October. On
November 10 the lodgings of the son at K. were searched, and a quantity
of shoes and leather found there belonging to the prosecutors, and at
the same time and place sundry letters were found from the father to the
son, which induced the prosecutors to search the shop of the father at P,

() R. v. Bloasdale, 2 C. & K. 765,
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and in that shop there were also found boots, shoes, and leather of the
prosecutors, of the value of about £150, and letters from the son to the
father. It was proposed, on the part of the prosecution, to put in the
letters, both from the father to the son and from the son to the father ;
these letters were dated at various periods between May and October
following, and referred to the transmission from the son to the father
of goods of the nature of those found in the father’s house. It was objected
that these letters could not be read, or at any rate not all of them. As
they referred continually to the transmission of property, the effect of
giving them in evidence would be to assist the proof of a single felony by
proof of other felonies. It was answered that it did not appear that
there had been more than one taking and one receiving ; and at all events
the letters were evidence against the father, as shewing guilty knowledge.
Maule, J., said : * Judges are in the habit of not allowing several felonious
acts to be given in evidence under one indictment, where, as will often be
the case, the effect of so doing will be to create confusion, or to surprise
the prisoner, or otherwise embarrass the defence. But here embarrass
ment and injustice would be produced by putting the prosecutors to their
election. They cannot possibly know at what time the several larcenies
and receivings (if more than one) took place. The whole seems to
constitute a continuous transaction ; therefore I shall admit evidence
relating to any takings and receivings under the circumstances, provided
the indictment contains corresponding charges’ (v).

The question of the admissibility of evidence of other offences con-
stituting parts of the same transaction does not depend on whether
another indictment is or is not depending in respect of the other offences
to which the evidence relates (w). In such cases, it is in the discretion
of the judge to admit or reject evidence of other felonies which form the
subject of other indictments, and that such discretion will be guided by
the evidence appearing to be necessary or unnecessary in support of
the indictment on which the prisoner is being tried (z). Where there
were three indictments against a prisoner for stealing notes from three
letters, and it appeared that the prisoner stole notes out of one letter,
and then opened another letter, and took out of it the notes it contained,
and substituted for them notes to an equal amount out of the first letter,
on the trial for stealing the notes out of the first letter Patteson, J.,
held that the notes stolen out of the second letter might be traced to
the prisoner, because such evidence was essential to the chain of facts
necessary to make out the case. But where on an indictinent for
night-poaching, in order to prove the identity of one of the prisoners
it was pmpmml to prove that a coat lost by one of the Im-lu s on the
oceasion in question had been found in the house of that prisoner, there
being a separate indictment for stealing the coat ; Patteson, J., refused
to receive the evidence, unless the prosecutor consented to an acquittal
on the indictment for Imu-n\' (), and stated that he refused to admit the

(¢) R. v Hinley A was at one time held, see R, v. Smith, 2 .

R. Firth, L. R. 1 C. C. R 172 & P. 633,

M. C. 54, (r) R
(w) See R. v. Rooney, 7 C. & P. 617, MS. C.

Littledale, J. R. v, Zeigert, 10 Cox, 555 ()] R 'Y Wcsmuod 4C & P 547,

(forgery), and ante, p. 2105, The contrary

Salisbury, 5 C, & P. 155, and

3x2
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evidence in the previous case on the ground that he did not think it
necessary in support of the offence charged (2).

Seer, 111-—Acrs Nor Forming Parr or ThE
INCRIMINATED TRANSACTION,

The leading case as to the admissibility of acts of the accused
not forming part of the incriminated transaction is Makin v,
Attorney-General for New South Wales («), where the rule is thus laid
down. ‘ Although it is not competent for the prosecutor to adduce
evidence tending to shew that the accused has been guilty of eriminal
acts other than those covered by the indictment, for the purpose of leading
to the conclusion that the accused is a person likely from his criminal
conduet or character to have committed the offence for which he is being
tried ; on the other hand, the mere fact that the evidence adduced tends
to shew the commission of other crimes does not render it inadmissible
if it be relevant to an issue before the jury, and it may be so relevant
if it bears upon the question whether the acts alleged to constitute the
crime charged in the indietment were designed or accidental, or to rebut a
defence which would otherwise be open to the accused.

This rule applies to cases in which it is sought to prove criminal intent,
&e., or design, or system, or guilty knowledge, or to rebut a defence of
accident or the like.

Intent.—On an indictment for maliciously shooting, if it is
uncertain whether the shooting was by accident or design, proof
may be given that the prisoner at another time intentionally shot at
the same person (b). On an indictment for arson of a house, previous
attempts to set it on fire have been held admissible, though not proved
to have been made by the prisoner, for the purpose of shewing that the
fire was not accidental (¢). On an indictment for setting fire to a rick
by discharging a gun very near to it, evidence has been held admissible
that it had been on fire the day before, and that the prisoner was then near
it with a gun in his hand (d). Where upon an indictment for robbery it
appeared that the prisoners went with a mob to the prosecutor’s house,
and one of the mob went up to him, and very civilly, and, as the prosecutor
then believed, with a good intention, advised him to give them something
to get rid of them, and prevent mischief, upon which the prosecutor
gave them the money laid in the indietment ; it was held that for the
purpose of shewing that this was not bond fide advice, but, in reality, a
mere mode of robbing the prosecutor, evidence was admissible of other
demands of money made by the same mob at other houses, before and
after the particular transaction at the prosecutor’s house, but in the course
of the same day, and when any of the prisoners were present (¢). Upon
an indictment for administering sulphuric acid to horses with intent to

(2) R. v Salisbury, ubi sup. See R. v. Harris, 4 F. & F. 342, Wills on
() [1804] A, €. 57. Cf. Fost. Cr. L. Circumstantial "‘\' (5th ed.), 58, 59, R. v
246, Garner, 4 . & F. 346,

™ R.r \ukl- R. & R
(e) R. v
CB. CLR.w ’In\
(1) R.v. Dossett, 2

1 (*) R. v. V worth, 4 C. & P. 444,
311, Pollock, Parke, J. Alderson, J,, and Vaughan, B.,
b Cox, 138, and Lord Tenterden, C.J., afterwards
C. & K. 306, Maule, J.  concurring in opinion.
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kill them, it has been held that the prosecutor was not confined to the
proof of a single act of administering, but that other acts of administering
may be given in evidence to shew whether it was done with the intent
charged in the indictment (/). Upon an indictment for robbing the
prosecutor of his coat, the robbery having been committed by the
prisoner’s threatening to charge the prosecutor with an unnatural crime,
Holroyd, J., received evidence of a second ineffectual attempt to obtain a
£1 note the following evening by similar threats, and upon a case reserved
the judges held the evidence admissible to shew that the prisoner was guilty
of the former transaction ().  On a prosecution for a libel, the publication
of other libels by the defendant, not laid in the indictment, may be given in
evidence, to shew quo animo the defendant published that in question (4).
On an indictment for murder, former grudges and antecedent menace
are admitted to be given in evidence as proof of the prisoner’s malice
against the deceased (i). And where three persons were charged with
uttering a forged note, it was held that other acts done by all of them
jointly, or any of them separately, shortly hefore the offence, might be
given in evidence to shew the confederacy and common purpose, although
such acts constituted distinet felonies (j).  On an indietment for sending a
threatening letter, prior and subsequent letters, from the prisoner to the
party threatened, may be given in evidence, to explain the meaning
and intent of the particular letter on which the indictment is framed (k).
Upon an indictment for the murder of H., it was opened that great enmity
subsisted between P., the rector of a parish, and his parishioners, and that
the prisoner had used expressions of enmity against the rector, and
had said he would give £30 to have him shot, and that the rector was shot
by H., and that the persons who had employed him, fearing they should
be discovered as having hired him to murder the rector, had themselves
murdered H. ; and that H.’s bones had been found in a barn occupied
by the prisoner at the time of the murders. After evidence had been
given of declarations of the prisoner, shewing that he entertained malice
against the rector, it was proposed to shew that H. was the person by

whom the rector was murdered ; it was objected that this was not

(f) R.v. Mogg, 4 C. & P. 'll\‘ I‘nrk.-l deceased ten days before the cause of death,
no declaration accompanying the act :
neither the evidence proposed to be given
nor the cause of death is stated. The
objection was that the act done could have
no tendenoy to she -«ulm-quvnl intention,
R. v. Mabbs, 6 Cox, See the discussion

(9}
"nlmnl J.,

(h) Vide ante, Vol.
Lovell, 2 Stark. (N. P.) 95, Cf. R.
1 Peake, 103 (3rd ed.). Finnerty v T r,
2 Camp. 72. Odgers on Libel (4th ed ), mn

p. 1038,

So subsequent letters relating to the same
subject although libellous themselves, are
admissiblein anaction for libel, and although
the libel needs no explanation.  Pearson v.
Lemaitre, 5 M. & Gr. 700

(1) 1 Phill. Ev. 476. 8o the declarations
of the prisoner, and the seditious language
used by him, and clearly admissible in
i on an indictment for high treason,
¢ his ponduct, and shewing the
nature and object of the conspiracy. R.
v. Watson, 2 Stark. (N. P.) 134; 32 St. Tr.
1. On a trial for murder, Cresswell and
Williams, JJ., were inclined to reject evi-
dence of what the prisoner had done to the

of this case in R, v. Chomatsu Yabu [1903),
5. West Australi 35, post 2112,
note (). V  CASes ey of
previous violence has been given in cases of
murder without objection, and such evi-
dence clearly tends to prove ill-will. In
R. v. Buckley, 13 Cox, 203, un an indict-
ment for murder of a police constable,
depositions of the deceased against the
accused on another charge were admitted
to prove nmlu e or motive,

(/) R. v. Tattersall, MS. Bay
B &P ‘N cit: and R. &. R. 113,

(k) R. v. Robinson, 2 Leach,
East, P, C. 1110,

749: 2
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admissible, as the rector’s death was not the subject of the present inquiry.
Littledale, J., said: *1 think that I must receive the evidence, On the
part of the prosecution it is put thus - that the prisoner and others
employed H. to murder P, and that he being detected, the prisoner and
others then murdered H., to prevent a discovery of their own guilt ; now,
to ascertain whether or not that was so in point of fact, it is necessary
that 1 should receive evidence respecting the murder of P.” (/).

Upon an indietment for murder by poisoning with arsenic, on Novem-
ber 3, 1816, evidence was given, without objection, that on October 19
the deceased drank tea with the prisoner, upon which occasion she was
seized with sickness and much indisposed ; and that on November 3,
she again drank tea with the prisoner, and was afterwards taken ill in the
same manner, but more violently than before (m). So on an indictment
for murder by prussic acid, administered in porter on January 1, evidence
was given, without objection, that in September previously the prisoner
had visited the deceased and sent for some porter, and that after the
prisoner left the deceased was very sick and ill ().

On a charge of having wilfully poisoned another, it was a question
whether the accused knew a certain white powder to be arsenic, and it
was held that evidence would be admissible to shew that he knew what
the powder was, because he had administered it to another person who
had died, although that might be proof of a distinet felony (o).

The prisoner was indicted for the murder of her husband, Richard
Geering, in September, 1848, by arsenic.  She was also charged in three
other indictments with the murder of her son George by arsenic in
December, 1848, of her son James by arsenic in March, 1849, and of an
attempt to murder her son Benjamin by arsenic in April, 1849 (p). On
the part of the prosecution evidence was tendered of a post-mortem
analysis of the intestines, of the contents of the stomach, heart, &e., of
Richard, James, and George, and also of a medical analysis of the vomit
of Benjamin, who was still alive, in order to shew that arsenic had been
taken into the stomach of the three latter persons; that two of them
had died of poison, and that the symptoms of all the four were the same.
Evidence was also tendered that the four, during their lives, lived with
the prisoner, and formed part of her family ; that she generally made
tea for them, cooked their victuals, and distributed the same to them on
their leaving the house to go to their work in the morning. It was
objected that the facts proposed to be proved took place after the death
of the husband, and that the effect of them was to shew that the three
cases of poisoning were felonious (¢). 1t was answered that the evidence
was admissible in order to prove, not that the prisoner had feloniously

) R. v. Clewes, 4 C. & P, 221, Cf. (p) Benjamin had stated to the surgeon
R. v. Hopkins, 10 Cox, 229; and R. v. who attended him, that his symptoms
Buckley, 12 Cox, 357 (statements by a  were precisely the same as those exhibited
mother that an infant for whose death she by his father and his two brothers, and this

was being tried * was no good *). statement had been reduced into writing,
(m) R. v. Donnall, 2 C. & K. 308, n.,, and read over to the prisoner, and she said,
Abbott, J. * It is quite right.’
(n) R. v. Tawell, 2 C. & K. 309, n., (q) 1t was conceded that the evidence
Parke, B, would have been admissible had the deaths

(0) R. v Dossett, 2 €, & K. 30¢, Manle,  taken place previously to the death of the
J.

hushand.
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poisoned the deceased, but that the deceased had in fact died of poison
administered by some one; and, secondly, for the purpose of proving that
the death of the husband was not accidental. Pollock, C.B.: * I am of
opinion that evidence is receivable that the death of the three sons pro-
ceeded from the same cause, namely, arsenic. The tendency of such
evidence is to prove, and to confirm the proof already given, that the
death of the husband, whether felonious or not, was occasioned by arsenic.
In this view of the case I think it wholly immaterial whether the deaths
of the sons took place before or after the death of the husband. The
domestic history of the family during the period that the four deaths
oceurred is also receivable in evidence to shew that during that time
arsenic had been taken by four members of it, with a view to enable the
jury to determine whether such taking was accidental or not. The
evidence is not inadmissible by reason of its having a tendency to prove or
to create a suspicion of a subsequent felony (r). The ruling in this case
was approved in Makin v. Attorney-General for New South Wales (s), and
has been followed on other indictments for poisoning (¢).

The prisoner and his wife were indicted for the murder of his mother
by poison, The prisoner’s former wife died in March, 1861, and his
present wife was then their servant. The prisoner’s mother lived with him
after his second marriage, and died in December, 1861, He sold arsenic
for agricultural purposes, and there was evidence of administiation by
the prisoners of articles of food in which arsenic might be contained, and
of arsenical symptoms following. There was, however, evidence that
three horses, one of them belonging to the male prisoner, had been
accidentally poisoned by arsenic, and that some of his customers against
whom he was not supposed to have any ill-feeling, had suffered from
arsenical symptoms, evidently arising from some accident ; and it was
held that, in order to prove that the administration of the poison to the
mother was wilful, evidence was admissible of the circumstances which
attended the death of the first wife, and to shew that she had died of
arsenic (u),

On an indictment for the murder by poison of 8., evidence was admitted
of the previous and subsequent deaths of J, and L., under like circum-
stances, and from similar symptoms, to shew that the poisoning was not

CHAP. 11.)
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(r) R. v. Geering, 18 L. J. M. C. 215, (s) Ante, p. 2108,
Pollock, C.B., who consulted Alderson, () R. v. Heesom, 14 Cox, 40. R. v
B., and Talfourd, J., and they agreed with  Flannagan, 15 Cox, 403. R. v Neill

him in opinion, and therefore the point
was not reserved. The prisoner was
exceuted.  The C.B. spoke as if the third
son had died whenever he mentioned the
number of deaths. Upon the trial of a

Cream, 116 Cent, Crim, Ct. Sess, Pap.
1451, R. v. Klosowski, 137 do. 471.

(#) R. v. Garner, 3 F. & F. 681; 4 F.
& F. 346, Willes, J., after consulling
Pollock, C.B. R. v. Winslow, 8 Cox, 397,

prisoner for the murder of her infant by
suffocation in bed, held, that evidence
tendered to prove the previous death of her
other children at early ages was admissible,
although such evidence did not shew the
vauses from which those children died. Cf.
R. v. Roden, 12 Cox, 630, a trisl for murder
of a child by suffocation in bed. In R. ».
Cotton, 12 Cox, 400 (poisoning a child) evi-
dence was admitted of the previous deaths
of other children by the same poison.

in which Wilde, C.)., after oonsulting
Martin, B., excluded evidence of the same
character, has been disapproved in R. ».
Flannagun, 15 Cox, 403, and in Makin v
Att.-Gen, N. 8. W,, it was pointed out that
, wus consulted by and agreed
in admitting such evidence
v 4 K& F1102 (post, p. 2113),
and that R. v. Winslow could not therefore
be treated as of much importance,




2112 Of Evidence. (ROOK XIIL.
accidental ; and it being proved that a motive for the death of 8. might
exist from the fact of the prisoner having insured the life of 8. in a Benefit
Society, evidence was also admitted to shew that there might be an equal
motive for the deaths of J. and L., by shewing that they also had been
insured by the prisoner (v).

On the trial for the murder of an infant, it was proved that tl prisoners
had alleged that they had received only one child to nurse ore, and
had given it back to its parents, and that they would take the child, with
whose murder they were charged, and would adopt it as their own for
the payment of £3. Evidence was admitted to shew that several other
infants had been received by the prisoners on like representations, and
upon payment of sums inadequate for their support for any long period,
and also that the bodies of several infants had been found buried in a
similar manner to that of the infant in question in the gardens of other
houses which had been occupied by the prisoners. On appeal it was held
that this evidence was relevant to the issue and was rightly admitted (w).

Evidence may be given of other wounds inflicted by the prisoner
on other persons at the same time and place for the purpose of
identifying the instrument used (z). On an indictment for maliciously
stabbing it appeared that the prisoner stabbed both the prosecutor and
Redman at the same time and place, and it was held that evidence might
be given of the shape of the wound inflicted upon Redman for the
purpose of identifying the instrument with which the wound was inflicted
on the prosecutor (y). Where on a trial for murder it appeared that three
grenades had been exploded, by one of which the deceased was killed, it
was held that evidence of the nature of the wounds inflicted at the same
time on other persons, who were killed or wounded, was admissible for
the purposes of shewing the character of the grenades, which were the
first instruments of the kind which had been used (z).

On an indictment for procuring abortion (24 & 25 Vict, ¢. 100, s, 58),
the procuring of other miscarriages by the prisoner and his declarations
with respect to them were held admissible to prove that the operation
was illegal and not done in proper course of medical treatment (a).

On an indictment for embezzlement where the entries of sums were
correct, but the castings up incorrect, a series of similar errors in casting
up, both previously and subsequently to the cases to which the indictment
referred, were held admissible in order to negative the defence that these
were merely accidental errors (b).

Upon a trial for arson with intent to defraud an insurance company,

(¢) R. v. Heesom, 14 Cox, 40, Lush, J.  Gaselee, JJ.

See also R. »n Hnnnnunu, 15 (nl. 403, (2) R. v. Bernard, 1 F. & F. 240; 8 St.

where Butt, ‘I'r. (N.8.) 887, Campbell, C.J., Pollock, C.B.,
(w) Makin v .-Gen., 8. W.  Erle and Cresswell, JJ

(1804, A. C. 57 (ante, p. 2108). (@) R. v. Bond [1006]), 2 K.B. 387,
() R, w (‘rnkm«l. 16 Cox, 701, Cf. Cf. R. v. Cooper, 3 Cox, 547. R. v. Dale,

R. v. Chomatsu Yabu [1903], 5, West 16 Cox, 703, vide ante, Vol. i. p. 834,

Australia Rep. 35, where evidence was held (b) R. v. Richardson, 2 F, & F. 343, See

udmissible of acts of violence prior to the  R.v. Balls, L. R, 1 . C. R. 328. Cf. R. v.

act ¢ lained of and ac panied by  Proud, L. & C.97; 31 L.J. M. C. 711. R.

declarations and circumstances connee . Stephens, 16 Cox, 387. R. v Girod,

them with the act complained of ; 3 St. Tr. 700, P. 514, 516, Hardgrave v. R. [1906],

(N.K.) 543, 4 Australia C, L. R, 232,

(%) R. v Fursey, 6 C. & P. 81, Parke and
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evidence that the prisoner had made claims on two other insurance
companies in respect of fires which had occurred in two other houses
which he had occupied previously and in succession, was admitted for
the purpose of shewing that the fire which formed the subject of the trial
was the result of design and not of accident (¢). On an indictment for
arson, one count laying an intent to defraud, and it being opened for the
prosecution that the motive might have been to realise the money insured
by the prisoner upon her goods, evidence was received that she was in
easy circumstances, with a view to shew that she was, at all events, under
no pecuniary temptation to commit such an act (d).

Where on a trial for rape it was elicited on cross-examination that
the act had not caused any pain, Rolfe, B., held that it might be proved
on re-examination that the prisoner had done the same thing on previous
occasions ; for that evidence tended to explain the fact that the act in
question had not caused any pain (e).

On an indictment for robbery the defence was an alibi, and in order
to shew that the prisoner was near the place of the robbery at the time it
was committed, Alderson, B., held that a witness might be examined to
shew not merely that he had been accosted by the prisoner on the road
shortly before the prosecutor was robbed, but that he had also been in
fact robbed by the party who accosted him (/).

In December, 1889, four men named J. Shaw, W. Shaw, Williamson,
and Smith were convicted of an assault on a police constable named Eley
and sentenced to penal servitude. In April, 1890, four other men named
J. Dytche, H. Dytche, Tunnicliffe, and Burton were indicted for the same
offence.  Eley and a man named Sparks who had been with him on the
occasion in question, adhered to their former evidence that the convicts,
the two Shaws, Williamson, and Smith were the four men who had
committed the assault, Counsel for the prosecution proposed to call
these convicts to prove that they were innocent. Hawkins, J., after
consideration admitted the evidence, holding that it was relevant to the
charge then under inquiry (g).

Guilty Knowledge.—Upon an indictment for uttering a forged bank
note, knowing it to be forged, evidence may be given of other forged
notes having been uttered by the prisoner, in order to shew his
knowledge of the forgery (k); but not on an indictment for

() R.v. Gray, 4 F. & F. 1102, approved  evidence may come out from these circum
in Makin v. Att.-Gen. for N. 8. W. [1894],  stances as to leave no doubt that the
A, C, 57, prisoners must have known what sort of

(d) R.v. Grant, 4 F. & F. paper they were passing.” R. v Ball, R. &

(¢) R. v. Chambers, 3 Cox, R. 132; 1 Camp. 324. R. v Green, 3 C.

K. 209. So the possession of other
forged instruments may be proved as

V. R.) 92,  evidence of a guilty knowledge. R. v
vy, 2 Leach, 983, Hough, R. & R. 120; but there must be
where Ellenboroug said, * The more  regular proof that they are forged. R. v,
detached in point ime the previous Millard, R. & R, 245. 1t seems that it may
utterings are, the less relation they will  be proved that the prisoner had uttercd
bear to that stated in the indictment. forged bills or notes of a different kind, ante,
But in such case the only question would be,  p. 1674.  As to the proof of an uttering, tho
whether the evidence was sufficient to  subject of another indictment, to shew
warrant the inference of knowledge from  guilty knowled ide ante, pp. 1672 et seq.
such particular transactions ¥ It would  Cf. R. v Salt, F. & F. 834. R. v Colclough,
not muke the evidence inadmissible.  Such 10 L. R. (Ir.) 241: 15 Cox, 92,

8. C. sub-nom. R.
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forgery (¢). 8o on a prosecution for uttering counterfeit money, for
the purpose of shewing guilty knowledge, proof is admitted of more
than one uttering committed by the party about the same time, though
only one uttering is charged in the indictment (j). So, on an indict-
ment against a thief for stealing or a receiver for receiving several
stolen articles, if it is proved that theyv were received at several times,
evidence may be given of all the receipts, for the purpose of proving
guilty knowledge (k).

On an information against a publican for unlawfully permitting prosti-
tutes to assemble in his house, evidence that some of the same prostitutes
had on other previous occagions been in the house is admissible, in order
to prove his knowledge of their character (I).

On an indictment for obtaining money on a chain by falsely pretending
that it was a silver chain, it was held admissible to prove that the prisoner,
a few days afterwards, offered a chain similar in appearance to another
pawnbroker, requesting him to advance ten shillings upon it, and that
twenty-six similar chains were found on the prisoner when he was appre-
hended (m).

On an indictment for attempting to obtain money by falsely pretend-
ing that a ring was composed of diamonds, which in fact was composed
of erystals ; it was held that evidence was admissible of a false pretence
on a prior oceasion to another person that a chain was gold, whereas it
was plated, and on another distinet occasion that a ring was of diamonds,
which it was not ; and that it was no objection that the diamond ring
spoken to on the prior occasion was not produced in court (n). Other
cases in which on a prosecution for fraud, other frauds may be proved to
show system, intent, or guilty knowledge have been stated, ante, p. 15681,

Other Acts and Declarations of the Aceused.— As other acts and declara-
tions of the prisoner, besides those charged in the indictment, may be
given in evidence on the part of the prosecution, so he himself on his
defence may in some cases prove other acts and declarations of his own
as evidence of his innocence. On a charge of murder, expressions of
good-will and acts of kindness on the part of the prisoner towards the
deceased are always considered important evidence, as shewing what

(1) Where, in an action on several bills of  and it was held that he was right in so
exchange drawn by one Skull, the question  doing, as it clearly would have been in-
was whether the defendant had accepted  admissible on an indictment for forgery.
them, and his name appeared on uuL as  Griflits v. Payne, 11 A, & E. 131, 4
acceptor, and evidence was given for the (j) Ante, p. 1672, and sce R. v. Jarvis,

plaintiff that the signatures were those Dears. 562. R, v. Weeks, L. & C. 18,
of the defendunt, and for the defendant that ~ R. v. Foster, 24 L. J. M. C. 134: Dears.

the signatures were forgeries, and the 456, R, v. Goodwin, 10 Cox, 534,
defendant proposed to prove that w number (k) R. v. Dunn, I Moud, 146. R. »n
of bills and other papers had been taken Oddy, 2 Den, 264. Firth, L. R. 1

away by the plaintif’s brother from Skull's €. C. R. 172: 38 L. J. M (' b54.  Forother
house, and that amonz the bills so taken  eases on this point, vide ante, p4 1308,

away were several bills on which the (1) Parker v. Green, 2 B. & 8. 209,
defendant’s  signature  appeared, which (m) R v. Rochuck, D. & B. 24: 26 L. J.
signature was forged ; and that the plain M. C 101

tiff had been ecirculating such forged bills (n) R. v. Francis, L. R, 2 C. C. R. 128:
since ; and it was contended that the jury 43 L. J. M. C. 97.  See R. v. Rhodes [ 18991,
would be &t liberty to infer that the bills 1 Q.B. 77, 83. R. ». Wyatt [1904], 1 K. K.
on which the action was brought were 188, R. ». Walford ll!m’ll 71 0. P. 215,
part of the bills so taken from Skull's and R. v. Hull, ante, p. 2101, note (w).
house, Tindal, C.1.,, rejected the evidence,
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was his general disposition towards the deceased, from which the jury
may be led to conclude that his intention could not have been what the
<'I|=;|'g¢- imputes (o). In R, v. Lambert (p), a proseeution in respeet of a
libel contained in a newspaper, of which the defendants were the printer
and proprietor, Ellenborough, C.J., held that the defendants had a
right to have read in evidence any other paragraph in the same news
paper connected with the subject of the passage charged as libellous
(although disjointed from it by extraneous matter, and printed in a
different character) for the purpose of shewing the intention and mind of
the defendants with respect to the specific paragraph laid in the indict
ment. And as in trials for conspiracies, whatever the prisoner may have
done or said at any meeting alleged to be held in pursuance of the con-
spiracy is admissible in evidence against him on the part of the prosecu-
tion, 8o, on the other hand, any other part of his conduct at the same
meetings will be allowed to be proved, on his behalf ; for the intention
and design of the party at a particular time are best explained by a
complete view of every part of his conduct at that time, and not merely
from the proof of a single and isolated act or declaration (7). In R. v,
Walker and others (r), who were tried for a conspiracy to overthrow the
(Glovernment, evidence was produced, on the part of the prosecution, to
shew that the conspiracy existed, and was brought into overt act at
meetings in the presence of W., counsel for the prisoners was allowed to
ask a witness whether, atany of these times, he had ever heard W, utter
any word inconsistent with the duty of a good subject. The question
was objected to, but held by Heath, J., to be admissible. The prisoner’s
counsel were also allowed in the same case to inquire into the general
declarations of the prisoner at these meetings, whether the witness had
heard him say anything that had a tendency to disturb the peace of the
kingdom ; and questions to the same eflect were put to many other
witnesses in succession,

In R. v. Hardy (s), a trial for high treason in 1794, where the overt act
charged was that the prisoner, for the purpose of accomplishing the
treason of compassing the King’s death, did congpire with others to call
a convention of the people, in order that the convention might depose
the King ; counsel for the prisoner were allowed to ask a witness whether,
before the time of the convention which was imputed to the prisoner, he
had ever heard from him what his ohjects were, and whether he had at
all mixed himself in that business, But the better opinion seems to be

(0) 1 Phill. Ev. 470. vanced by him by way of annuity, some

(p) 2 Camp. 400: 31 St. Tr. 335, and
see Thornton v. Stephen, 2 M. & Rob. 45.
The same was done in Newton v. Rowe,
Gloucester Spr. Ass. 1843, cor. Erskine,
MSS. C. 8, See Pearson v aitre
M. & Gr. 700; Camfield v, Bird, 3 C. & K.

(9) 1 Phill. 478.

(r) 238t Tr. 1121, See the observations
of Alderson, B., in R. ». Vincent, 9 C, & P.
01, 3 8t. Tr. (N. 8.) 1037,

(s) 24 St. Tr. 1007. On an indictment
for a conspiracy against the defendant and
B. (who was gone to America) with intent
to defraud Sir ¢, C. of a sum of money ad-

letters between the defendant and B. were
put in evidence on the part of the prosecu-
tion, and the defence was that the defendant
had been made a dupe by B, and was
not himself a participator in the fraud,
and Tenterden, ., held that under the
peculiar circumstances of
whole of the corresponden
defendant and B. on both sides, previously
to the time of the exceution of the annuity
deeds, was admissible, but that all letters
subsequent to that time were inadmiss-
ible. R. v. Whitehead, 1 C. & P. 67,
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that, in order to make such other acts or declarations of the prisoner
applicable to his defence, it must be shewn that they are in some way
connected with the facts proved against him (). In the ease of Horne
Tooke (u) and others, however, for high treason, several publications
having been given in evidence on the part of the Crown, containing
republican doctrines and opinions, the distribution of which had been
promoted by the prisoners during the period assigned in the indictment
for the existence of the conspiracy, the prisoner was allowed to read in
his defence various extracts from works which he had published at a
former period of his life; and these the jury were permitted to carry
along with them when they retired to consider of their verdict (v). But
the propriety of allowing such a defence has been questioned by very
high authority (w).

Evidence of several Transactions when Cumulative Instances are neces-
sary to prove the Offence charged.—In some cases from the nature of
the offence charged, it is impossible to confine the evidence to proof of
a single transaction. Thus on an indictment against several defendants
for conspiring to cause themselves to be believed persons of large
property, for the purpose of defrauding tradesmen, Lord Ellenborough
allowed the prosecutor to prove various instances of their giving false
representations of their circumstances (z) ; observing that the indictment
was for a conspiracy to carry on the business of common cheats, and the
cumulative instances were necessary to prove the offence. The same
sort of evidence, he said, is allowed on an indictment for barratry (y) ;
and in a prosecution for high treason itself, the gravest of all offences,

Secr, 1V, —-EviDENCE OF CHARACTER.

Character of the Accused.—As a general rule the badness of the char-
acter or reputation of the accused is not a fact in issue, or relevant to the
issue, and it is not permissible to shew that he is of bad character or that
he has a general disposition to commit the same kind of offence as that
of which he stands indicted. *It is not competent for the prosecutor
to adduce evidence tending to shew that the accused has been guilty
of criminal acts other than those covered by the indictment (2) for the
purpose of leading to the conclusion that the accused is a person likely
from his conduct or character to have committed the offence for which he
is being tried” (a). Thus on an indietment for an infamous crime, an
admission by the defendant that he had committed such an offence at
another time and with another person and that he had a tendency to
such practices was ruled to be inadmissible (b). The reputation of the

ert, 2 Camp. 400 ; 31 St. (1) Makin »,

Gordon's case, 21 [1894), A, C. 57, ante, p. 2108, See R. v.
on, 31 8t, Tr. 4281.  Chitson, C. ) July, 1909,

) R. o (ul:- Mich. T. 1810, by all the
judges (MS.), 1 Phill. Ev. 477. In an
action against the acceptor of a bill of
exchange, where the defence was that the
. 1 Camp. 400. But  acceptance was forged, the Court rejected

8 as inadmissible evidence that the person
who negotiated the bill had been guilty of
other forgeries. Viney v. Bares, 1 Fasp.
24 See aulso Balcetti v. Serani, Peake

Att.-Gen, for N. 8. W,

(w) R. v. Lambert, ubi supra, Ellen-
borough, C.
(r) R.
see R, v 437,
(y) See I'Anson v. Stuart, 1 T. R. 748,
and ante, Vol. i. p. 586
) dnte, p. 2101,
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accused may be made relevant to the issue by the accused if he tenders
evidence to shew that he is of good character. In all eriminal proceedings
the accused is allowed to call witnesses to speak to his general reputa-
tion (¢). Such witnesses are called as part of the defence and not after
verdict (d). The witnesses are usually examined on behalf of the
defendant, as to how long they have known him, and what his general
reputation for honesty, humanity, or peaceable conduct (according to the
nature of the offence charged) has been during that time. The inquiry
ought manifestly to bear some reference to the nature of the charge
against the prisoner, On a charge of stealing it would be irrelevant and
absurd to inquire into his loyalty or humanity ; on a charge of high
treason, it would be equally absurd to inquire into his honesty and
punctuality in private dealings (¢). The inquiry must also be made with
reference to the general character of the prisoner; for it is general
character alone which can afford any test of general conduct, or raise a
presumption that the person, who had maintained a fair reputation
down to a certain period, would not then begin to act an unworthy
part : and, therefore, proof of particular transactions, in which the
prisoner may have been concerned, is not admissible ( /).

It is not the practice to cross-examine witnesses to character unles
there is some definite charge against the prisoner, to which to cross-
examine them (9). But where a witness for the prisoner having proved
that he had known him for some years, and given him a good character,
stated, on cross-examination, that he had never heard anything against
him ; but admitted that he had heard of a robbery, which had taken
place in the neighbourhood some years previously ; and was then asked,
* Did you ever hear that the prisoner was suspected of having done it ?’
it was objected that it was not competent to inquire about particular
offences imputed to the prisoner. Parke, B.: ‘The question is not
whether the prisoner was guilty of that robbery, but whether he was sus-
pected of having been implicated in it. A man’s character is made up
of a number of small circumstances, of which his being suspected of
misconduct is one. The question may be put’ (k).

As to the course to be pursued where upon the trial of a person for
any subsequent offence, he gives evidence of his good character, see post,
p. 2271, I a prisoner cross-examines the witnesses for the prosecution
as to his character, he ‘ gives evidence ' within the meaning of these
sections, and the previous conviction may be proved (i). Kven when the

(N. l'.) 142: Graft v. Bertie, Peake, Ev.
101, Taylor, Ev. (10th ed.), & 319,

(e) Formerly such evidence was admitted
u\]u(nl cases in favorem vite. R, n
Tr. 1038 See Peake, 7
qu of distinction was said by
C.B., to be that in a direct prosecu-
tion for crime the evidence is admissible,
but where the prosecution is not directly
for the crime, but for the penalty (as in the
case of an mformation for k(vpm; false
weights), it is not  Att.-Gen. v. Bowman,
2B. & P. 582 (n).

(d) R. o. Mullins, 3 Cox, 5
(N. &) 1110.

3 786 T,

(¢) Taylor, Ev. (10th ed.) 5. 351

(f) Ibid. R. v. Rowton, L. & C. 520;
post, p. 2118,

() R, v. Hodgkiss, 7 C. & P. 208,
Alderson, B. It sometimes, however, is
proper to ascertain from the witnesses
whether they have had sufficient oppor-
tunities of knowing the prisor character;
as whether they have lived near him, or
known him down to the ||nu of the com
mission of the offer C.

(h) R. v. Wood, 5 Jurist, 295.

() R. v. Gadbury, 8 C. & P, 676. R. r.
Shrimpton, 2 Den. 319; 21 L. J. M. C. 37.
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defendant calls witnesses to character, the prosecutor may not examine
as to particular facts, the general character of the defendant not being
put in issue, but coming in collaterally (j).

If a prisoner on his trial gives evidence that his character is good,
it is open for the prosecution, by way of reply, to prove that the prisoner’s
character is bad. Evidence of character must not be evidence of
particular facts, but (by all the Court, except Erle, C.J., and Willes, J.)
must be evidence of general reputation only, having reference to the nature
of the charge.  On a trial for an indecent assault, where the defendant had
given evidence of his good character, a witness called by the prosecution
to rebut such evidence, was asked, ‘ What is the defendant’s general
character for decency and morality of conduct 2’ The witness said,
know nothing of the neighbourhood’s opinion, because I was only a
boy at school when I knew him ; but my own opinion, and the opinion
of my brothers, who were also pupils of his, is, that his character is that
of a man capable of the grossest indecency and the most flagrant im-
morality.” 1t was held, by the majority of the judges, that this answer
was not admissible in evidence (k).

Where on an indictment for stealing a shawl evidence of the prisoner’s
good character was given, it was held that evidence of stealing another
shawl on the same evening was not admissible in answer to the evidence
of character (I).

On the trial of a prisoner for wounding a constable who had arrested
him on suspicion of felony, the following question (in order to assist in
shewing that there were reasonable grounds for the arrest) was put to
the constable on the part of the prosecution, * What do you know had
been the prisoner’s previous character ¢’ The answer was, ‘I knew
the prisoner to be a very bad character.” It was held by the Court that
this question ought not to have been put in the examination-in-chief,
although it was open to the prisoner to have cross-examined the constable
as to the grounds of his suspicion (m).

() Bull. (N, P.) 206, citing Martyn r.  where the question arises whether he had
Hind, 1 Cowp. The ordinary course,  such reasonable grounds of suspicion it
however, is to ask the witness in cross. i
examination whether he has not hear T
the prisoner has been tried for o particular  wise a right to apprehend would exist with-
offence. R, v. Hodgkiss, 7 C. & P, 208,  out the power of justifying the arrest.  In
Alderson, B, civil cases the grounds of suspicion must be

(k) R. o Rowton, L & €. 520; 34 L. alleged in the defence to an action for the
JMC 3 Per Erle, C.J0., and Willes,  arrest; Davis v, Russell, Bing. 354 ;
J, a witness's individual opinion, respeot- Hailes v, Marks, 7 H. & N, 56; and the

ing the general character and disposition  reason is that, whether there wer
of the prisoner with reference to the charge

renson-
able grounds of suspicion is a mixed gue:

is admissible, although such witness knows — tion of law and fact.  West ». Baxendal
nothing of the prisoner’s gene ml reputa- 9 C. B, 141 ; and as where the grounds
tion. See R o Burt, 5 Cox, 2845 R v, suspicion are ulleged in a plea, they must be
Hughes, 1 Cox, 44. proved on the trial ; so where the gencral
() R. v F n, 1 Cox, 201, Erle, J 1ssue is given by statute, they must be
(m) R urherlicld, L. & €. 495;  proved on the trial, Davis ». Russell, supra

M.«
it is  submit
€rroncous.

* With all deference  wid 50 in & criminal case like the present
that  this decision s the grounds of suspicion must be proved, in
oy constable s justified  order that the jury may determine whether
in arresting any person whom he has  in fact the grounds ex and that the
reasonuble grounds to suspect of having  Court may decide, if they did exist, whether
committed a felony ; and in every case  they were reasonable grounds.  1f a witness
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It has been usual to treat the good character of the defendant as
evidence to be taken into consideration only in doubtful cases. Juries
have generally been told that where the facts proved are nmh as to
satisfy their minds of the guilt of the party, character, however excellent,
is no subject for their consideration ; but that when they entertain any
doubt as to the guilt of the party, they may properly turn their attention
to the good character which he has received. It is, however, submitted
with deference that the good character of the party accused, satisfactorily
established by competent witnesses, is an ingredient which ought always
to be submitted to the consideration of the jury, together with the other
facts and circumstances of the case. The nature of the charge, and the
evidence by which it is supported, will often render such ingredient of
little or no avail ; but the more correct course seems to be not, in any
case, to withdraw it from consideration, but to leave the jury to form their
conclusion upon the whole of the evidence, whether an individual whose
character was previously unblemished, has or has not committed the
particular crime which he is called upon to answer (n).

Convietions : when admissible.—Evidence of conviction of
is admissible in the following cases : —

(1) Against a prisoner when a proof of previous conviction is made
by law a ground for an increased or different punishment, or conviction
of the offence for which he is being tried. The form of indictment and
the time for proving the previous convictions are prescribed by the
statutes stated ante, p. 1958, and the previous conviction may not be put
in evidence until after conviction for the subsequent offence (0), except in
cases within (2), infra.

(2) Against a prisoner, when he himself (p), or witnesses on his behalf,
give evidence of his good character, or the witnesses for the prosecution
were asked whether he had reasonable
grounds of suspicion, the question would
clearly be erroncous ; as the answer would
be a conclusion of law and fact. In these
onses *the question is on what grounds and
motives the constable acted at the time,”

per Burrough, J., in Davis v. Russell (ubi
supra). Now it cannot be doubted that the

vidence of Character.

crime

especially of officers of justice, are lawful ;
which is a totally different issue from that
raised as to the guilt of the prisoner, lhnn”h
that issue may depend upon the oth
C. 8. . See Taylor, Ev. (10th ed.) s. 352
(n) In R, v. Stanvard, 7 C. & P. 673,
Patteson, J., said : * 1 cannot in principle
make any distinction between evidence of

bad character of the party may form one
ground of suspicion ; and the ordinary rule
applicable to the receipt of evidence of char-
act that general ev |<lﬂlu- is alone ad mis-
sible; but in a caso like the present, as both
the general character of the purty and par-
ticular facts might operate on the mind
of the constable, it is plain that evidence
of both would be wlmissible. 1t is obvious,
tou, that the general character of the party
might be infamous, and yet the constable
mign® himself know nothing of such genoral
character except from what he had been
told by others; to limit the question, there-
fore, to what the constable knew of the
would be to exclude all evidence of
al character, which possibly fo
& most material ground  of suspicion.
Lastly, evidence of the character or con-
duct of & prisoner is always admissible in
order to show that the wcts of others,

facts and evidence of character ; the latter
is equally laid before the jury as the
former, as being relevant to the question
of guilty or not guilty ; the objeot of laying
it before the jury is to induce them to
believe, from the improbability that a per-
son of good character should have con-
ducted himself as alleged, thut thero is
some mistake or misrepresentation in the
evidence on the part of the
and it is strictly evidence in the case.
And Williams, J., said: * It is evidence to be
submitted to the jury, to induce them to
say whether they think it is likely that a
person with such a character would have
committed the offence,”

(o) Faulkner v, R. [1905], 2
R. v. Huberty, 70 J. P,

(p) Criminal Evidence 1898, 61 & 62
Vict. ¢. 36, s. 1 (f), post, p. 2271,

prosecution,

K.B. 76 ; of.
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are cross-examined with a view to establishing the good character of the
prisoner (g), or the nature or conduct of the defence is such as to involve
imputations on the character of the prosecutor or the witnesses for the
prosecution (r), e.g. by imputing on a charge of stabbing, that a witness for
the Crown was the guilty person(s). Cross-examination of the prosecutrix
of a charge of rape with a view to establishing consent is not within this
rule ().

(3) Against a prisoner, where the previous conviction is an essential
element in the subsequent offence charged (u), or is admissible to shew
guilty knowledge or criminal intent or to rebut a defence otherwise open
to the accused (v).

(4) Against a witness cross-examined as to credit who denies the
conviction (w). This does not apply to a prisoner called as a witness
except in cases falling within (2) or (3).

(5) In some courts it is the practice after conviction of a prisoner to
prove previous convictions not charged in the indictment as a guide to
the judge, as to the quantum of punishment. Proof at this stage does not
warrant the imposition of the increased punishment which may be given
in the case of convictions proved under (1), supra.

Character of Prosecutor.—In criminal proceedings, the character of the
prosecutor may be attacked in the prisoner’s defence, in the same manner
as that of any other witness, On a trial for a rape, or for an assault with
an intent to commit a rape, evidence is admissible on the part of the pris-
oner, not merely, as in the case of an ordinary witness, to prove that from
her general bad character the prosecutrix ought not to be believed on
her oath, but to impeach her character as to general chastity by general
evidence (z). And the prosecutrix may be cross-examined as to particu-
lar discreditable transactions (y), and as to her having had connection
with the prisoner previously to the alleged rape (2), and if she denies
such connection, the prisoner may shew that she has been previously
connected with him (¢). On an indictment for an indecent assault, as in
cases of rape, or attempt to commit rape, the answer of the prosecutrix
to questions put to her on cross-examination as to particular acts of
connection with persons named to her, other than the prisoner, is final,
and the party questioning is bound thereby, and if her answer is a denial
the persons named cannot be called to contradict her (b).

(9) R.ow Uthm)‘ SC &P GT6. R (w) 28 & 20 Viet, ¢. I8, & 6, infra.
Shrimpton, 2 Den, 310, (x) Vide ante,
n R e lln:l;,uuln'l'!la[ 1 K.B. 1351 (v) R. v lhuk- or, 3 (
T4 L J. KB 7565 R.ov. Rouse 1904, (z) R. v. Martin, 6 C, & v
1 K.B. 184, R. v 'nlull[l‘mj 1 K.B. (u) R. v. Aspinall, 3 § 2
OO8 : 73 J.P. 173, 2, approved in R. v. Riley, IH Q. B. D. 481,
(#) R. v. Marshall, 63 J. P, 36, ( . B , L R.1C.C R, 334
(t) R. v. Sheean {1008}, 72 J. P, 232 v Jo M. 2; overruling R, v. Robins,
Jelf, J. 2 M. & Rob. 512, The question may be put
(u) E.g. R, v Penfold 1902, 1 K.B. 547,  to her on cross-examination, but she is not
an indictment under 34 & 356 Viet, c. 112 bound to answer it. R. v Cockeroft, 11
8. 7, ante, Vol. i. p. Cox, 410, Willes, J. R. v. Hodgson, R. &
(v) Ante, p. 2108, and 34 & 35 Viet. e. 112 R. 211, all the judges,
8. 190, ante, p. 1487,
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CANADIAN NOTES.

OF THE ADMISSIBILITY OF EVIDENCE.

Acts, ete., of Conspirators—See R.S.C. 1906) ch. 145, see. 4.

The result of this section (4) is to empower (but not to compel)
one of two persons jointly indicted to give evidence ineriminating the
other without the necessity of resorting to the old procedure of either
taking a plea of guilty or pardoning the prisoner to be called.

Matters Found in the Possession or Control of the Accused.—In the
case of persons who have passed counterfeit money or bills, when it is
necessary to establish a guilty knowledge on the part of the prisoner,
the prosecutor is allowed to give evidence of the prisoner having passed
other counterfeit money or bills at about the same time, or that he had
many such in his possession, which circumstances tend strongly to
shew that he was not acting innocently and had not taken the money
casually but that he was employed in fraudulently putting it off. R.
v. Brown, 21 U.C.Q.B. 330.

If it be proved that the accused uttered either in the same day or at
other times, whether before or after the altering charged, base money
either of the same or a different denomination to the same or to a differ-
ent person, or had other pieces of base money about him when he
uttered the counterfeit money in question, such will be evidence of
and from which a guilty knowledge may be presumed. Ibid.

Sec. 2—Acts Forming Part of the Same Transaction.

Evidenee of one erime may be given to shew a motive for commit-
ting another; and where several felonies are part of the same trans-
action evidence of all is admissible upon the trial of an indictment for
any of them; but where a prisoner indicted for murder, committed
while resisting constables about to arrest him, had with others, been
guilty of riotous acts several days before, it is doubtful if evidence of
such riotous conduet is admissible, even for the purpose of shewing the
prisoner’s knowledge that he was liable to be arrested, and, therefore,
had a motive to resist the officers. R. v. Chasson, 3 Pugs. (N.B.) 546,

In a charge of conspiracy when the existence of the common design
on the part of the defendants has been proved, evidence is then pro-
perly receivable as against both of what was said or done by either
in furtherance of the common design. R. v. Connolly, 1 Can. Cr. Cas.
468,
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And evidence is admissible of what was said or done in further-
ance of the common design by a conspirator not charged as against
those who are charged, after proof of the existence of the common
design on the part of the defendants with such conspiration. Ibid.

The acts and declarations of any of the co-conspirators in further-
ance of the common design may be given in evidence against all. And
if one overt act be proved in the county where the venue is laid, other
overt acts either of the same or others of the conspirators may be
given in evidence, although in other counties, Before evidence is given
of the acts of one conspirator against another, proof must be given of
the existence of the conspiracy, that the parties were members of the
same conspiracy and that the act in question was done in furtherance
of the common design. Archbold, Cr, Evid., 1105-6, approved in R. v.
Connolly, 1 Can, Cr. Cas., p. 491

See. 3.—Evidence of Acts not Forming Part of the Same Transaction,

In an Ontario case, evidence was held admissible on a charge of
murder by poisoning to shew the administration of the same kind of
poison by the prisoner to another person, as proving intent. Evidence
of similar symptoms of arsenical poisoning attending the death of
prisoner’s former husband following administration to him of food
prepared by the prisoner is evidence to shew intent as regards a charge
of arsenical poisoning of a second husband on evidence of arsenical
poisoning of the latter and of similar preparation of food by the pri-
soner and her attendance on her husband during his illness. R, v,
Sternaman (1898), 1 Can. Cr. Cas. 1 (Ont.).

Evidence of other facts are admissible where those facts tend to
prove the point in issue, as where the intent of the prisoner forms part
of the matter in issue, and such other facts tend to establish the intent
of the prisoner in committing the act in question; so the deliberate
menaces or threats of a prisoner made at a former time are admissible,
where they tend to prove the intent of the party and the prisoner’s
malice against the deceased, It is quite proper on the count for
murder to give evidence of the prisoner’s previous assaults upon and
threats against the deceased to shew the animus of the prisoner,
Theal v. R. (1882), 7 Can. S.C. 397, 406,

Evidence of one erime may be given to shew a motive for commit-
ting another; and where several felonies are part of the same trans-
action evidence of all is admissible upon the trial of an indictment for
any of them; but where a prisoner indicted for murder, committed
while resisting constables about to arrest him, had, with others, been
guilty of riotous conduect several days before, it is doubtful if evi-
dence of such riotous condact is admissible, even for the purpose
of shewing the prisoner’s knowledge that he was liable to be arrested,
and, therefore, had a motive to resist the officers. R. v. Chas-
son, 3 Pugs. (N.B.) H46.
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It has been held in New Brunswick that it is not a ground for
quashing a conviction for unlawful assembly on a certain day that evi-
dence of an unlawful assembly on another day has been improperly
received, if the latter charge was abandoned by the prosecuting
counsel at the close of the case, and there was ample evidence to sus-
tain the convietion. And evidence of the conduct of the accused per-
sons on the day previous to their alleged unlawful assembly is not
admissible on their behalf to explain or qualify their conduet at the
time of the alleged offence.  R. v. Mailloux, 3 Pugs. (N.B.) 493,

On a charge of rape evidence is admissible on behalf of the defence
to contradiet a statement of the complainant, made on her eross-exam-
ination, denying that on an occasion when she had met the accused sub-
sequent to the alleged rape she had refused to put an end to the inter-
view, as requested by her mother, and had struek her mother for the
latter's interference, Such evidence is relative to the charge not only
as affecting the eredibility of the complainant’s testimony generally,
but as shewing conduet inconsistent with resistance to the alleged
offence. R. v, Riendean (No. 2), 4 Can. Cr, Cas. 421 (Que.).

Questions may he put to the complainant tending to elicit the fact
that she had previously had conneetion with other men. So, where the

prosecutrix, after she had declared she had not previously had con-

nection with a man other than the prisoner, was asked in cross-examina-
tion whether she remembered having been in the milk-house of G, with
two men, D, M, and B. M., one after the other, Held, that the witness
may ohject, or the judge may, in his diseretion, tell the witness she is
not hound to answer the question. R. v, Laliberté (1877), 1 Can.
S.C.R. 117,

Upon a charge of obtaining goods under false pretences, evidence
of other similar acts committed by the aceused is not admissible in
corroboration of the fact that he committed the act charged, hut upon
due proof of the act charged such evidenee may be given in proof of
eriminal intent or of guilty knowledge. R. v. Komiensky (No. 2), 7
Can, Cr. Cas, 27, 12 Que. K.B. 463,

To prove intent to defraud, evidence of similar frauds having
recently been practised by the defendant upon others is admissible,
R. v. Durocher, 12 L.R. 697 (Que.).

In the ease of persons who have passed counterfeit money or bills,
when it is necessary to establish a guilty knowledge on the part of the
prisoner, the prosecutor is allowed to give evidence of the prisoner
having passed other counterfeit money or bills at or about the same
time, or that he had many such in his possession, which circumstances
tend strongly to shew that he was not acting innocently and had not
taken the money casually, but that he was employed in fraudulently
putting it off. R. v. Brown (1861), 21 U.C.Q.B. 330, per Robinson,
C.J.
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Sec. 4.—Evidence of Character,

Previous Conviction as Evidence of Character.—The Imperial
Criminal Evidence Act, 1898, 61-62 Viet, ch. 36, carefully provides
that a person charged and called as a witness on his own behalf shall
not, except under certain specified circumstances, be asked, and if
asked, shall not be required to answer, questions tending to shew that
he has committed or been convicted of or charged with any offence
other than that wherewith he is then charged, or is of bad character,

The Canada Evidence Act contains no sections corresponding to those

of the Imperial Act; the only exception it makes to the competence

of the accused to testify being in respect of communications made by

husband to wife or by wife to husband during their marriage. Prac- ‘11
tically, therefore, although the provisions of sees. 963 and 964 must J‘
be complied with, whenever it is intended for the purpose of imposing

an increased punishment, to try the question whether the accused has ‘
been convieted of previous offences, he incurs the risk, if he chooses |
to testify on his own behalf, of having such convietions proved against
him for the purpose of affecting his eredit, and thereby incidently of
prejudicing his position with the jury in regard to the charge then on
trial. R. v. D’Aoust (1902), 5 Can, Cr. Cas. 407, per Osler, J.A.

Evidence of character can only be as to general reputation. R.
v. Triganzie (1888), 15 Ont. R. 294.

Where evidence is adduced on behalf of the accused as to his
general good character, the witnesses may be cross-examined by the
prosecution as to the grounds of their belief and as to the particular
facts on the question of character of which they have knowledge. R.v.
Barsalon (No. 2) (1901), 4 Can. Cr. Cas. 347.

The prosecution is not entitled to give evidence of the prisoner’s
bad character, unless or until the prisoner adduces evidence to prove
his good character, either by examining his own witnesses on that
point or by questioning the C'rown witnesses thereon as a part of their
eross-examination. A new trial will be ordered where such evidence

is wrongly admitted against the prisoner, although no objection is
raised to it by the prisoner’s counsel. R. v. Long, 5 Can, Cr. Cas. 493,

Exeept in rebuttal to evidence of good character it is not competent
to give evidence of a prisoner’s bad character, or the bad character
of his associates, as that does not in any manner tend to establish the
particular offence for which the prisoner is being tried. But if the con-
duet or character of his associates has a bearing upon the particular
charge, forming a link, near or remote, in the chain that conneets the

accused with the offence, it may be admissible in evidence, Per
Cameron C.J,, in R. v. Bent (1886), 10 O.R. 557.
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CHAPTER THE THIRD,

OF WRITTEN EVIDENCE,

Secr. L.—Pusric DocumesTs,

Statutes. —Acts of Parliament are now usually classified as (1) public
and general ; (2) public, local, and personal ; (3) private,

Public general Acts have always been judicially noticed and not
proved in evidence, (¢) and where a private act contains clauses of a
public nature, the Act, as far as those are concerned, is regarded as
public. Thus a clause relating to a public highway, occurring in a private
enclosure act, has been held judicially noticed (b).

By the Interpretation Act, 1889 (52 & 53 Vict. ¢. 63), 5.9, * Every
Act passed after 1850 , . , shall be a public Act, and shall be . , , judicially
noticed as such, unless the contrary is specially provided by the Act’ (¢).

By the Evidence Act, 1843 (8 & 9 Viet. . 113), 8. 3, * All copies
of private, and local, and personal Acts of Parliament not public Acts, if
purporting to be printed by the King's printers, and all copies of the
journals of either House of Parliament, and of royal proclamations,
purporting to be printed by the printers to the Crown, or by the printers
to either House of Parhament, or by any or either of them, shall be
admitted as evidence thereof by all courts, judges, justices, and others,
without any proof being given that such copies were so printed ’ (d).

This enactment applies to all local and personal acts passed before
1850, and to all purely private acts passed before or since, of which
copies have been printed by the King's printer or the Stationery Office.

Private acts to which the above enactments do not apply, are proved
by exemplification (¢), transcript or an examined or certified copy (f)
from the Clerk of the Parliaments or the Record Office (¢).

There are dicta in cases before 1850, to the effect that the insertion of a

(a) 1 Co. Inst. 98a. See Taylor, Ev. insert in a local or personal or private Act
(10th ed.), ss. 5, 1323, Roscoe, * Nisi Prius’ & clause declaring it to be a public Act,

(18th ed.), 104, Hardeastle on Statutes to be judicially noticed without being

(4th ed. by Craies), 33. King's printers’  specially pleaded. This dispensed with

copies are used not as evidence, but for  the need for general proof.

reference.  Forman v. Dews [1841), C. & (d) Taylor Ev. (10th ed.), s. 1503. Beau

M. I"" Au(u. r views on Hn D mont v. Mountain, 10 Bing. 401. 4 M. &

27; Stark.  Se. 177, Woodward v. Cotton, 1 Cr. M. &

I( the copy is mmymu the Court R 4; 44 Tyrw, 680,

mayv refer to the Parliament Roll. R. v S Kemp [1842), C. & M.

Jeffries, 1 Str. 446, Spring v Eve, 2 Mod, v. Wallace, 10 Cox, 500

240, ‘ollege of Pl rians v, Cooper [1675],
b R Phill. Ev, 128, per . B87, Hale, J

Holrovd, Hob. 227, (/) Bull, (N. P.) 225 Woodward v,
(¢) This enactment re.enacts . 7 of  Cotton, 1 C. & M. & R. 44, 48,

Brongham's Act (13 & 14 Viet, 0. 21). () Vide Hardeastle on Statutes (4th

Before 1850 it was common practice to  ed. by Craies), 35, 96, 450,

VOL. 11 vy

Utterby
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judicial notice clause in a local act only affects the mode of proving it (k).
1t would seem that such acts passed since 1850 are to be treated as pub-
lic acts, subject to the linitations expressly or implicitly contained (7).
Thus a local act imposing penalties certainly binds all persons within
the district withont proof of its being brought to their notice.

In R. v. Sutton (j) the preamble of a public Act, reciting that
certain outrages had been committed in particular parts of the kingdom,
was adjudged by the Court of King’s Bench to be admissible in evidence,
for the purpose of proving an introductory averment in an information for
a libel, that ontrages of that description had existed. But it is doubtful
how far this can be safely applied (k), except where Parliament after
reciting a version of the facts has declared rights (/).

Ante-Union Aects.— By 11 Geo. 111 c. 90, 8. 9, copies of the statutes
of Great Britain and Ireland prior to the Union, printed by the printer
duly authorised, shall be received as conclusive evidence of the several
statutes in the courts of either kingdom (m).

Colonial Aects, &e.-The statutes of British possessions do not fall
within any of the above rules of proof. As to proving them see 7 Edw.
VIL. c. 16, post, p. 2140,

Journals of the Houses of Parliament.—The original journals of
the House of Lords or of the House of Commons are evidence in criminal
cases as well as in civil, and may be proved by examined copies,

By sect. 3 of the Evidence Act, 1843 (8 & 9 Vict. e. 113) (n), *copies of
the journals of either House of Parliament, purporting to be printed
by the printers to the Crown, or by the printers to either House of Parlia-
ment (0), or by any or either of them, shall be admitted as evidence
thereof, without any proof being given that such copies were so
printed.’

Acts of State and Government.,—Pefore the passing of the Acts
of 1868 and 1882, it was usual to announce the public Acts of Government,
and acts by the King in his political capacity, in the London, Edinburgh,
or Dublin Gazettes, published by the authority of the Crown ; and of
such acts announced to the public in the Gazette, the Gazette is admitted
in conrts of justice to be good evidence (p). The Gazette itsel’ must be
produced and a cutting from it iy inadmissible (9). A proclamation for
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(k) Brett v, Beales, M. & M. 421, and . 600, Chubb v Solomons, 3 C.

cases collected in Hardeastle on Statutes
(4th ed. by Craies), 451, 452,
¢ Aiton v, Stephen, 1 App. Cas,

532, 549, Bayley, J

(k) See R. v. Houghton, 1 E. & B, 501,
Campbell, C.J. R, v. Hardy, 24 St Tr,
204, Eyre, C.J.

(1) Labrador Co. v. R.|1893], A. C. 104,

(m) Tt will be noted that this does not
apply to Scots Acts.  Of these Acts there
in & revised official edition published in
1907.

(n) Before this Act the printed journals
were not evidence, and it was necessary to
produce the original or an examined copy.
Lord Melville's_case, 24 St. Tr. 549, 683,
R. v. Lord George Gordon, 21 St. Tr. 485

Jones v, Randall, 1 Cowp
A resolution of either House is not evi
of the truth of the facts there aflirmed ;
and therefore, in the case of Titus Oates
(10 St. Tr. 1078, 1165), who was charged
with having committed perjury on the
trial of persons suspected of the Popish
Plot, a recolution in the journals of the
House of Commons, asserting the existence
of the plot, was not allowed to be evidence
of that fact.

(0) Or the Stationery Office (45 & 46 Viet.
e 9,

(p) Re o, “*Nisi Prius’ (18th ed.) 105,
See Att.-( v. Theakston, 8 Price, 89,

(q) R. v. Lowe, L.J.M.C. 122; 15
Cox, 286
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reprisals, published in the Gazette, is evidence of an existing war (r).
Proclamations for a public peace, and acts done by or to the King in his
regal character, may be proved in this manner, or hy printed copies under
the Documentary Evidence Act, 1868 (5), and upon the same principle,
articles of war, purporting to be printed by the King’s printer, were
allowed to prove such articles (£). The articles of war are now to be
judicially noticed (u). A Gazette, in which it was stated that certain
addresses had been presented to the King, has been held admissible to
prove an averment of that fact in an information for a libel (r) ; for they
are addresses, said Kenvon, C.)., of different bodies of the King's
subjects, received by the King in his public capacity, and thus become
acts of state. In R. v. Forsyth (w), and R. ». Raudnitz (z), it seems
to have been considered that the production of the Gazette would be
sufficient, without proof of its being bought of the Gazette printer, or
“"‘1'“‘ it came frlllll.

In R. v. Sutton (y) it was held that the King’s proclamation (which
recited that it had been represented that certain outrages had been
committed in different parts of certain counties, and offered a reward
for the discovery and apprehension of offenders) was admissible in evidence
as proof of an introductory averment in an information for a libel,
that acts of outrage of that particular description had been committed in
those parts of the country,

The Gazette is still the medium of publication for proclamations and
many executive and administrative acts and orders.  But it is superseded
by the Rules Publication Act, 1893 (56 & H7 Viet. ¢, 66), as to the form
of subordinate legislation known as statutory rules (infra).

Subordinate Legislation and Administrative and Executive Documents,

Statutory Rules are rules, regulations, or bylaws made under any
Parliament which
(a) relate to any court in the United Kingdom, or to the procedure,
practice, costs, or fees therein, or to any fees or matters applying generally
throughout England, Scotland, or Ireland ; or
(b) are made by His Majesty in Council, the Judicial Committee, the
Treasury, the Lord Chancellor of Great Britain, or the Lord Lieutenant
or the Lord Chancellor of Ireland, or a S8ecretary of State, the Admiralty,
the Board of Trade, the Local Government Board for England or Ireland,
the Chief Secretary for Ireland or any other Government department (z).
All Statutory Rules made after December 31, 1893, are sent to the
King's Printer of Acts of Parliament, and subject to regulations made
by the Treasury with the concurrence of the Lord Chancellor and
the Speaker of the House of Commons, are numbered, printed and sold
(r) But the existence of a war hetwee

this country and another rec
Fost. 219. R. v. De Berenger, 3 M.

20 & 30 Viet, e, 100,
(v) R. ¢ Holt, 5 T, R. 436: 2 Leach,
3.

7. Roscoe, isi Prius ’ (18th ed.), 190, (w) R. & R.274.  See 31 & 32 Viet. . 37,
(s) Post, p. 2124 post, p
(f) Roscoe, * Nisi Prius* (18th ed.), 190; () ox, 300 (C. C. R.). Of. R. »n
2 Phill. Ev. 108, 109, Wallace, 17 Ir. C. L. R. 207 : 10 Cox 500,
(u) 44 & 45 Viet. c. 58, ss. 09, 70. As (y) 4 M. & S

to the articles of war for the navy, see (z) 56 & 57 Viet, o. 66, 5, 4,

3v2
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by him (a) ; where the rules are required by statute to be published in the
London, Edinburgh, or Dublin Gazette, a notice in the gazette of the
rules having been made and of the place where copies can be purchased
is sufficient compliance with the statutory requirement (b).

The effect of this enactment taken with the Acts of 1868 and 1882 is
to make King's printers’ copies or Stationery Office copies of the Rules (in-
cluding the official volume now annually issued) admissible in evidence (c).

By the Documentary Evidence Act, 1868 (31 & 32 Viet. c. 37),
as extended and amended by subsequent legislation :

Sect. 2. * Primd facie evidence of any proclamation, order, or regula-
tion issued before or after the passing of this Act by His Majesty, or
by the Privy Council, and of any proclamation, order, warrant of the
Treasury (d) or regulation issued before or after the passing of this Act
by or under the authority of any such department of the Government
or officer as is mentioned in the first column of the schedule hereto (e)
may be given in all courts of justice, and in all legal proceedings whatso-
ever, in all or any of the modes hereinafter mentioned, that is to say :

(a) 66 & BT Viet. e. 66, Sect. 3 (1) quent annual volumes and official Index to

(h) Sect. 3 (3). the Rules,

(¢) See the edition of 1904 of the Rules (d) Added by 8 Edw, VIL ¢, 48, 5 36
published up to that date, and the subse-  (b)

(¢) ScupvLe,

CoLums 1, Corums 2,
Name of Department or Officer. Names of Certifying Officers.
Troasury. Any Commissioner, Secretary, or Assistant
Secret reasury
Admiralty. Any Commissioner of the Admiralty or

any Secretary or Assistant Secretary
of the Admiralty.

Secretaries of State, Any Becretary or Under Seccretary of
State.
Board of Trade Any Member of the Board, or any Seeretary

or Assistant Secretary of t Board

(And see B Edw. VIL c. 15, s, 52, * Trade
Marks ")
Local Government Board, Any Member or any Scerctary or Assistant

Secretary of the Board (34 & 35 Viet,
c. 70, s 5).

Bourd of Education (62 & 63 Viet, e. 33). | Any Member or Secretary or Assistant
Secretary of the Board or some person
authorized by the President or some
member of the Board to act on behalf of
a Secretary.  The document must also
bear the seal of the Board (33 & 34
Viet, ¢. 75, ». 83).

Board of Agriculture and Fisheries, The President or any Member or Secretary
or Assistant Secretary of the Board or
any person authorized by the President
to act on behalf of the Secretary of the
Board (58 & 59 Viet. e. 9; 3 Edw. VIL
e 28 1)

Postmaster General, Any Secretary or Assistant Secretary of
the Post Office (8 Edw. VIL o, 48,
s 36),

)
]
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(1) By the production of a copy of the Gazette ( f) purporting to contain
such proclamation, order, or regulation. (2) By the production of a
copy of such proclamation, order, or regulation purporting to be printed
by the Government printer, or where the question arises in a court in any
British colony or possession, of a copy purporting to be printed under the
authority of the Legislature of such British colony or possession. (3) By
the production, in the case of any proclamation, order, or regulation,
issued by His Majesty or by the Privy Council, of a copy or extract,
purporting to be certified to be true by the Clerk of the Privy Council,
or by any one of the Lords or others of the Privy Council, and in the
case of any proclamation, order, or regulation issued by or under the
authority of any of the said departments or officers, by the production of a
copy or extract purporting to be certified to be true by the person or
persons specified in the second column of the said schedule in connection
with such department or officer.

‘ Any copy or extract made in pursuance of this Act may be in print
or in writing, or partly in print and partly in writing. No proof shall be
required of the handwriting or official position of any person certifying, in
pursuance of this Act, to the truth of any copy of or extract from any
proclamation, order, or regulation’ (g).

Sect. 6, * The provisions of this Act shall be deemed to be in addi-
tion to, and not in derogation of, any powers of proving documents
given by any existing statute, or existing at common law.’

By the Documentary Evidence Act, 1882 (45 Viet. c. 9), s. 2,
‘ Where any enactment, whether passed before or after the passing of this
Act, provides that a copy of any Act of Parliament, proclamation,
order (gg), regulation, rule, warrant, circular, list, gazette, or document,
shall be conclusive evidence or be evidence, or have any other effect
when purporting to be printed by the Government printer, or the King’s
printer, or a printer authorised by His Majesty or otherwise under His
Majesty’s authority, whatever may be the precise expression used,
such copy shall also be conclusive evidence, or evidence, or have the said
effect (as the case may be) if it purports to be printed under the superin-
tendence of His Majesty’s Stationery Office’ (h).

By sect. 4 the Documentary Evidence Act, 1868 (supra), as amended
is extended to Ireland.

Acts, Minutes, and Bylaws of Municipal Bodies.—By the Municipal
Corporations Act, 1882 (45 & 46 Vict. ¢, 50), 8. 22, * A minute of proceed-
ings at a meeting of the council or of a committee signed at the same
or the next ensuing meeting by the mayor or by a member of the council
or of the committee describing himself as or appearing to be chairman of
the meeting at which the minute is signed, shall be received in evidence
without further proof until the contrary is proved. Every meeting of
the council or of a committee in respect of the proceedings whereof
a minute has been so made shall be deemed to have been duly convened

(f) Ante, p. 2122, the Post Office Act, 1708 (8 Edw. VIL
(9) Sect. 4 imposes penalties for forgery e, 48), 8. 36 (2)
or using forged documents as evidence, (h) By sect. 3, it is felony to forge any
See ante, p. 1689, such document or to tender a forged copy

{g9) Or warrtant of the Treasury under in evidence, vide ante, p. 1689,




2126 Of Evidence. [BOOK XII1

and held, and all the members of the meeting shall be deemed to have
been duly qualified, and where the proceedings are proceedings of a
committee, the committee shall be deemed to have been duly con-
stituted and to have had power to deal with the matters referred to
in the minutes ’ (1).

The proceedings of county councils may be proved in the same
manner a8 those of town councils, with the substitution of the chairman
for the mayor (j); the proceedings, &ec., of metropolitan borough
councils may be proved under sect, 60 of the Metropolis Management
Act, 1855 (18 & 19 Viet. ¢. 120) (k) ; the proceedings of urban and rural
district councils, and boards of guardians and of other committees,
proved under the Public Health Act, 1875 (I); and those of parish
councils and meetings under Schedule 1, part 3, of the Local Government
Act, 1893 (m).

Bylaws.— By sect. 24 of the Municipal Corporations Act, 1882 (45
& 46 Viet. ¢. 50), * The production of a written (n) copy of a bye-law
made by the council under this Act or under any former or present or
future, general or local Act of Parliament, if authenticated by the cor-
porate seal, shall, until the contrary is proved, be sufficient evidence of
the due making and existence of the bye-law, and, if it is so stated in the
copy, of the bye-law having been approved and confirmed by the authority
whose approval and confirmation is required to the making or before the
enforcing of the bye-law’ (o).

This section has been extended to bylaws made by county councils (p)
and by metropolitan borough councils (). Bylaws made by a sanitary
authority under the Public Health Acts (other than on the council of a
municipal borough) may be proved under 38 & 39 Viet. c. b5, 5. 186,
by a copy signed and certified by the clerk of the authority to be a true
copy and to have been duly confirmed (r). Such copy is evidence in
all legal proceedings of the due making, confirmation and cxistence of
the bylaws until the contrary is proved,

Other Public Documents.— By the Evidence Act, 1843 (8 & 9 Viet, ¢,
113), 8. 1, * Whenever by any Act now in force or hereafter to be in force
any certificate, official or public document, or document or proceeding of
any corporation or joint stock or other company, or any certified copy
of any document, bye-law, entry in any register or other book, or of any
other proceeding, shall be receivable in evidence of any particular in any
court of justice, or before any legal tribunal, or either House of Parliament,
or any committee of either House, or in any judicial proceeding, the same
shall respectively be admitted in evidence, provided they respectively
purport to be sealed or impressed with a stamp, or sealed and signed, or

(1) As to penalty for tendering in evi-
and copies, vide 15 & 46 Viet, ¢, 50,

(j) 61 & 52 Viet. c. 41, 5. 22 (5). Those
of the London County Council are proved  bylaws, &e., sce 46 & 46 Viet. . 50, s, 215,
under 66 & 57 Viet, ¢, coxxi, 5. 10, ante, p. 1689,

(k) See 62 & 63 Vier, e, 14,8 2(5). (p) 61 & 52 Viet. 0. 41, 5. 23,

(1) 38 & 39 Viet, ¢. 66, = 199, and Sched. (g) 62 & 63 Viet, e, 14,5 5(2)
Lo 100 as moditied by 56 & 57 Viet. (r) A printed  copy has  been  held
e T3 . insuflicient,

& 57 Viet. e. 73,
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signed alone, as required, or impressed with a stamp and signed, as
directed by the respective Acts made or to be hereafter made, without
any proof of the seal or stamp where a seal or stamp is necessary, or of the
signature or of the official character of the person appearing to have signed
the same, and without any further proof thereof in every case in which
the original record could have been received in evidence.’

Sect. 2. “ All courts, judges, justices, masters in chancery, masters
of courts, commissioners judicially acting, and other judicial officers
shall henceforth take judicial notice of the signature of any of the equity
or common law judges of the Superior Courts at Westminster, provided
such signature be attached or appended to any decree, order, certificate,
or other judicial or official document.”

By very many statutes provision is made for giving primd facie
or conclusive evidence of particular documents of a public character.
These enactments are collected in the Official Index to the Statutes,
tit. ‘ Evidence,” and in Wills on Evidence (2nd ed.), pp. 422, 465. The
more important are included in the annexed table.

Societies
Building Certificate of incorporation
or registration

37 & 38 Viet. c. 42, s 20,

Friendly Certificate of incorporation

or registration

59 & 60 Viet. e, 25, s 11,

Industrial & Provident | Certificate of incorporation

or registration

56 & 5T Viet. e. 39, 5. 75,

Trade union Certificate of incorporation

or registration

34 & 35 Viet. e 31,

Joint Stock Companies | Certifieate of incorporation | 8 Edw. VIL e, 69, s. 17.

Newspapers not owned
by limited companies

Extracts from register of
®
proprietors

44& 45 Viet. c. 60, ss. 15, 18,

Bankruptey and deeds | Proof by gazette, scaled

of arrangement and
bills of sale
Patents

Trade marks

Solicitors

Commissioners of oaths

Sea fisheries

Submarine telegraphs
Merchant shipping
Lunacy

Inland revenue

order of Court, &c.

Certified copies or extracts
from register

Certified copies or extracts
from register

Law list

Proof of documents sealed
and signed by

Proof of bylaws

Proof of documents under
the schedule

Proof of documents made
admissible under the Act

Orders and reports of mas-
ters in lunacy

Proof of regulations,
minutes, and notices by
the commissioners, &e.

133, 134, 13
7 Edw. VIL ¢, 29, ss. 78,
79, 80, 87, 89,

5 Edw. VIL e. 15, ss. 50,
6,
23 & 24 Viet, e. 127, 5. 22,

52 & 53 Viet. e. 10, &, 6.

51 & 52 Viet. o. 04, &. 5.

48 & 49 Vict. c. 40, & 8.

57 & B8 Viet. ¢. 60, s, 604,
05, 719,

53 & B4 Viet. e. b, s 144,

53 & 54 Viet, e,
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Judicial Documents :

Records.

Common Law.—At common law in answer to a plea of nul tiel
record it was as a general rule necessary to produce the original record (s).
The record, if a record of the same court, was produced and inspected
by the Court ; if a record of an inferior court, it was proved by the tenor
of the record certified under a writ of certiorari issued by the superior
court ; if a record of a concurrent superior court was proved by the
tenor certified under a writ of certiorari, issued out of chancery, and
transmitted thence by writ of mittimus (t).

Where there was no plea of nul tiel record, the record might be proved
either by an ezemplification or an examined copy or office copy.

Ezemplifications are either under the great seal or under the seal
of the Court in which the record is produced, and are admissible without
proof of the genuineness of the seal (u). An ezamined copy must be
proved by some witness who has examined it line for line with the
original, or who has examined the copy while another read the original (v).
It ought to appear that the record from which the copy was taken was
seen in the hands of the proper officer, or in the proper place for the
custody of such records (w).

An office copy in the same Court in the same cause, is equivalent to
a record ; but in another court, or in another cause in the same Court,
the copy must be proved (z). In order to prove a verdict, a copy of
the whole record, including the judgment, was necessary, for otherwise
it would not appear but that the judgment had been arrested, or a new
trial granted (y). Where an indictment for perjury alleged that Burraston
was convicted upon an indictment for perjury, upon the trial of which
the perjury in question was alleged to have been committed, and it
appeared by the record when produced that Burraston had been con-
victed, but the judgment against him reversed upon error after the
finding of the present indictment, it was held that the record produced
supported the allegation in the indictment (2).

Present Practice.—Most of the common law rules as to the proof of
records, are, if not obsolete, rendered of little practical importance in
criminal proceedings, As rn-bards records of criminal cases the rules are

(8) An examined copy wae not sufficient. 207,
Vide Taylor, Ev. (10th ed.), s. 1535 (v) Reid v, Margison, 1 Camp. 469, It
(t) Roscoe, “ Nisi Prius’ (18th ed.), 107.  is not necessary for the persons examining
Before 1851, where a record of a Court of to  exchange papers, and read them
quarter sessions was pleaded in a Court 0( alternately. Gyles v. Hill, ibid. 471 (n).
oyer and terminer, or the conver (w) Adamthwaite ». Synge, 1 Stark.
ought, in strictness, to have bhees (N. P.) 183; 4 Camy 2.

as above stated ; but the practice, it is (x) Roscoe, * Nisi Prius’ (18th ed.), 97.
said, was to u,.ph simply to the clerk of  Burnand v. Nerot, 1 C. & P. 578.
the peace, or clerk of assize, who would (y) Bull. (N.P.) 234, But the nisi prius

make it out without writ, or nnulrl attend  record, with the postea endorsed, was
with the record itself at the t Archb.  sufficient evidence that the cause came on

Cr. PL (21sted.) 281, 14 & 15V . 9,8  to be tried. Pitton v. Walter, 1 Str. 162,
13, post, p. 2132, seems to apply to the There 1ot now any nisi prius record in
cases mentioned in it, where there is an  civil actions in the High Court.

issue of nul tiel record. (2) R. v. Meek, 9 C. & P, 513, Williams,
J.

(u) Tooker v. Duke of Beaufort, Sayer,
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in practice superseded, but not abolished, by the statutes regulating
the proof of conviction or acquittal, post, p. 2132, The fusion of the
superior courts into a single court and the changes in procedure have
altered the form of the record in civil proceedings in the High Court.
The existence and result of a civil action in the High Court is proved by
production by the proper officer on the order of a master without sub-
pama (a) of the copy, writ, and pleadings filed under the Kules of the
Court, and by production of the original judgment, or order of dismissal (b).
In the case of decrees, orders, or judgments in exercise of Probate (c)
or matrimonial jurisdiction (d), copies of the decree, &c., sealed with the
seal of the Court, are receivable in evidence without further proof. These
provisions extend to Probates, letters of administration, and other
instruments and exemplifications or copies thereof, purporting to be
sealed with the seal of the Court (¢). The originals of records or affidavits
filed may be proved by production by the proper officer, or by an “ office
copy’ (sealed with the seal of the office) if they are still in the custody
of the High Court (f), or by a record office copy if they have been
transferred to the Record Office (g).

County Courts.—By the County Courts Act, 1888 (51 & 52 Vict. c.
43), 8. 28, the registrar of every court shall cause a note of all plaints
and summonses, and of all orders, and of all judgments and executions,
and returns thereto, and of all fines, and of all other proceedings of the
court, to be fairly entered from time to time in a book belonging to the
court, which shall be kept at the office of the court; and such entries
in the said book, or a copy thereof bearing the seal of the court, and pur-
porting to be signed and certified as a true copy by the registrar of
the court, shall at all times be admitted in all courts and places whatso-
ever as evidence of such entries and of the proceeding referred to by such
entry or entries, and of the regularity of such proceeding, without any
further proof ().

Courts-baron, &e.—Judgments in a court-baron, or other inferior
court, may be proved by the production of the book containing the
proceedings of the court from the proper custody, and if not made up in
form, the minutes of the proceedings will be evidence, or an examined copy
of such proceedings or minutes will be evidence (7). But this rule does
not extend to Courts of Quarter Sessions which are courts of record (j).

CHAP. 11L] Records.

(a) R. 8. C. Order LXL. rr. 28, 20.

(b) R. v. Scott, 2 Q.B.D. 415. Taylor,
Ev. (10th ed.),s. 1570. Roscoe, * Nisi Prius’
(18th ed.), 107, 108,

(¢) 20 & 21 Viet. c. 85, 8. 13.

(d) 20 & 21 Viet. e. 77, 8. 22,

(¢) 1bid,, and 20 & 21 Viet. c. 85, ss. 61,
62,

(f) R.S. C. Order LXL. . 7. 36 & 37
Vict. ¢, 66, 5. €1,

(9) 1 &2 Vict.
every copy of 8 record in the custody of the
Master of the Rolls cettified as a true and
authentic copy by the deputy keeper of the

c. 04, ss. 11-13, by which

records, or one of the assistant record
keepers, and purporting to be sealed or
stamped with the seal of the record office,

shall be received as evidence in all courts
of justice, and before all legal tribunals,
and before either House of Parliament,
or any committee of either House, without
any further or other proof thereof, in every
case in which the original record could have
been received there in evidence.
(h) See Daws v. R}
R. v. Rowland, 1 F, &

12 Vin. Abr. Ev.

* Nisi Prius’ (18th 5

necessary in proving judgment of such
a court to give evidence of the proceedings
trcvi.nw to the judgment, see Com. Dig.
dv. C.

b
(j) R. v. Smith, 8 B. & C. 341,
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Ecclesiastical Courts.—Proceedings in ecclesiastical courts are proved
in the same way at common law as those in equity ; and their sentences
are received in the temporal courts as conclusive evidence of the fact
adjudged, upon questions within their jurisdiction (k). The old cases
on wills proved in the ecclesiastical courts are no longer of value (1),
being superseded by the Court of Probate Act, 1857 (20 & 21 Vict. ¢. 77),
ante, p. 2129.

Crominal Proceedings.

Courts of Record.—At common law wherever it was necessary to
prove the finding or the trial of an indictment, the record must be
regularly drawn up, and produced, or an examined copy of it must be
produced and proved. Where an indictment for conspiracy alleged
that at a Court of Quarter Sessions an indictment was preferred against A.
B., and found by the grand jury, the Court of King’s Bench held that the
indictment, endorsed a true bill, but without any caption to it, and
the minutes made by the clerk of the peace containing the style of the
sessions, and the minutes of the business done at it, were not sufficient
evidence of the finding of the bill, and that the record itself or an examined
copy was the only legitimate evidence to prove it (m). And it was held
that a plea of autrefois convict could not be supported by the indictment
with the finding of the grand jury upon it (n). So where the prisoner
was in fact confined in Abingdon gaol, and the governor of that gaol
proved that he was present in Court when the prisoner was tried for
housebreaking, and heard sentence passed upon him, and he produced
the calendar of the sentences passed at those assizes signed by the clerk
of assize, and stated that there was not any other authority for carrying
into execution the sentences of the Court at the assizes, even in cases
of murder ; Maule, J., held that this was not evidence of the prisoner
being in lawful custody, as the sentence of the Court at the assizes
could only be proved by the record (0). On an indictment for the
non-repair of certain highways, upon the trial of which the question was,
whether a parish was bound to repair all the highways in it as a parish,
or the several townships the highways situate in each of them, in order
to prove the conviction of the parish upon a similar indictment in 1806,
a witness proved that he went to the house of the clerk of assize for
the Oxford circuit, in London, and there saw him and his son, and asked
for the record, and received a written paper, which he produced, which
he and the son of the clerk of assize compared with a document then

(k) Duchess of Kingston's case, 11 St.  the cases collected ante, p. 1994, and Porter
Tr. 263, where a decree in an ecclesiastical v, Cooper, 6 C. & P. and R. v. Thring,
suit for jactitation was held not conclusive. 5 C. & P. 507, where Gurney, B., held that

(I) See R. v. Barnes, ] Stark. (N. P.) 2 the minute-book of the Court of Quarter
Kempton v. Crose, Cas. temp. Hardw. 108.  Sessions was not admissible in evidence on
R. v. Buttery, R. & R. 342, R. v. Rams-  an indictment for perjury to prove the trial
bottom, 1 Leach, Elden v, Keddel, I the perjury was alleged to have
8 East, 187.  Davis v. Williams, 232,

(m) R.v. Smith, 8 B. & C. 341, M. .
(n) R. v. Bowman, 6 C. & P. 101, See (o) R. v. Bourdon, 2 (. & K. 366.
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produced as the record, and which the witness stated he thought was on
paper, but he was not sure whether it was on paper or parchment, but
it was much torn. The son of the clerk of assize stated that he could
not recollect the particular transaction, but the practice was, when a
record was required, to make it out from the minutes and the indictment
on an original parchment roll, which was signed by the clerk of assize, and
a copy was then made on paper and compared with the roll, and stamped
with the Oxford circuit stamp, which copy was given to the party
applying for it, and that, as far as his own experience went, the roll was
drawn up from the indictment and minutes, without any paper draft
in the first instance being made, and that he never knew of a paper copy
having been kept ; and that the paper produced was signed by his father
and stamped with the circuit stamp. Coleridge, J., held that the paper
was admissible as an examined copy of the record (p).

The minutes of a court of oyer and terminer may be received, where
the matter to be proved by the minutes has occurred before the same
Court sitting under the same commission ; as upon the trial of Horne
Tooke (g), where the minutes of the Court were received as proof of the
trial of Hardy. So the indictment with the officer’s note upon it
of a verdict of not guilty is sufficient evidence during the same assizes,
upon a plea of autrefois acquit, that the prisoner was acquitted upon
such indictment (r). And so the caption of the general gaol delivery
of the Central Criminal Court, the indictment with the note of the prisoner’s
plea, the verdict and the sentence entered thereon, together with the
minutes of the trial entered by the officer of the Court in the minute
book, has been held sufficient evidence at a subsequent session of the
Central Criminal Court (s).

Where on an appeal against an order of removal the book containing the
proceedings at the sessions was proved to be the original sessions book,
regularly made up and recorded after each sessions by the clerk of the
peace, from minutes taken by him in Court, and the minutes of each
sessions were headed by an entry containing the style and date of the
sessions, and the names of the justices in the usual form of a caption,
and no other record was kept of the proceedings of the sessions than the
said sessions book, and it had always been received in evidence in the
Court of Quarter Sessions for the purpose of proving them ; the Court
of Queen’s Bench held, that such book was properly received in order
to prove the quashing of an order of removal on the trial of a former
appeal between the same parishes (¢).

Records properly produced in evidence are conclusive against those
who are parties to them :—Thus a record of conviction of a parish for
not repairing a road, is for ever afterwards evidence of its liability to

dge, C. & M. 157. mitted on the hearing of an appeal against

(») R. v Per

eive

(7) 25 St. Tr. 446, 449,
(r) R.v. Parvy, 7 C. & P. 836, Bolland, B.
(#) R. v. Newman, 2 Den. 290; 21
L.J. M. C
(1) R, r. Yeoveloy, 8 A, & E. 806,
case appears to uverrule R. v. Ward, € C. &
I’. 366, where Parke, J., on an indietment
for perjury alleged to have been com-

an order of removal, refused to rec
as evidence the sessions book produced by
the clerk of the peace. The case does not
state what the entry in the book was
The clerk said he would have deawn up a
record on parchment if he had been asked.
And see R. v. Nottingham Ol Water
Works Co., 6 A. & E 355, Patteson, J.
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repair (u) ; but it is not conclusive as against other parties, except as to
the fact that the persons charged have been convicted (v) ; therefore an
accessory may controvert the guilt of his principal, notwithstanding
the record of his conviction (w), and it seems that the record of the con-
viction of the principal is not admissible against the accessory in any
case (z).

Since the abolition of writs of error (y) there is now hardly any case
in which the full record of criminal proceedings is needed in evidence in
England.

Convictions.— Besides the particular modes of proving a previous con-
viction allowed by the statutes increasing the punishment of offences
committed after a previous conviction (vide ante, pp. 1958 et seq.) the
following general enactments give a simpler mode than the common law
of proving a conviction (z).

By the Evidence Act, 1851 (14 & 15 Viet. ¢. 99), s. 13, * Whenever
in any proceeding whatever (a) it shall be necessary to prove the trial and
conviction or acquittal of any person charged with any indictable
offence, it shall not be necessary to produce the record of the conviction or
acquittal of such person, or a copy thereof, but it shall be sufficient
that it be certified or purport to be certified under the hand of the clerk
of the court or other officer having the custody of the records of the
court where such conviction or acquittal took place, or by the deputy of
such clerk or other officer, that the paper produced is a copy of the record
of the indictment, trial, conviction, and judgement or acquittal, as the
case may be, omitting the formal parts thereof * (b).

By the Criminal Procedure Act, 1865 (28 & 29 Vict. c. 18), s. 6, which
applies to criminalas well as to civil proceedings (sect. 1), ‘a witness may be
cross-examined as to whether he has been convicted of any felony or mis-
demeanor, and if on being so questioned he either denies or does not
admit the fact or refuses to answer, it shall be lawful for the cross-
examining party to prove such conviction, and a certificate containing
the substance and effect only (omitting the formal part) of the

[BOOK XIIL

(u) R. v. 8t. Pancras, Peake, 219; see  law of proving the conviction by the record.
2 Wms. Baund. 160, See R. ». Henry Suunders, Gloucester Spr.
(r) See R. v. Shaw, R. & R. 526, where  Ass. 1829, MSS. C. 8. (i, The prisoner was
upon an indictment for delivering instru.  indicted under 15Geo. I1. c. 28, 8. 2 (rep. ), for

ments to a prisoner to facilitate his escape
from gaol, it was held that the record of
his conviction being produced by the proper
officer, no evidence was admissible to dis-
pute what it stated,

(w) R. . Smith, 1 Leach, 288,

() R. v Turner, 1 Mood. 347. TIn

ine, 8 A. & E. 565, Patteson, J.,

+*On an indietment for receiving goods
felonicusly  tak
proved, and
felon, nor his admission, would be evidence
against the recciver.
(y) 7 Bdw. VIL c. 23, 5. 20 (1), arte, p.
2005,

hese and the other statutes affording
ties for proving a conviction arc alter-
native to the modes recognized at common

uttering base coin after a previous convio-
tion, and Parke, J., held that an examined
copy of the record of the previousconvietion
was sufficient evidence thereof ; for the
statute, by giving an easier means of proof
under & 9, did not exclude the proof by
means of an examined copy.  See also R, v,
Carter, 1 Den. 65; Northam ». Latouche,
4 C. & P. 140, Edwards ». Buchanan, 3 B,
& Ad. 788, . Manwaring, D & B. 1
Police Commissioner ». Donovan [1903],
1 K B. 895,

(a) Whether eriminal or eivil. Richard-
son v. Willis, 1. R. 8 Ex. 69: 42 L. J. Ex.
15.

(h) Cf. 14 & 15 Viet. . 100, », 22, with
reference to procecdings for perjury, &c.,
ante, Vol. i. p, 482,
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indictment and conviction for such offence, purporting to be signed by
the clerk or officer of the court or other officer having the custody of the
records of the court where the offender was convicted, or by the deputy
of such clerk or officer (for which certificate a fee of four shillings and no
more shall be demanded or taken) shall upon proof of the identity of
the person be sufficient evidence of the said conviction without proof
of the signature or official character of the person appearing to have
signed the same,” This and the preceding enactment apply only to con-
victions or acquittals on indictment.

By the Prevention of Crimes Aci, 1871 (34 & 35 Vict. . 112), s. 18,
“a previous conviction may be proved in any legal proceeding whatever
against any person by producing a record or extract of such conviction,
and by giving proof of the identity of the person against whom the con-
viction 18 sought to be proved with the person appearing in the record
or extract of conviction to have been convicted. A record or extract
of a conviction shall in the case of an indictable offence consist of a
certificate containing the substance and effect only (omitting the formal
part of the indictment and conviction), and purporting to be signed
by the clerk of the court or other officer having the custody of the records
of the court by which such conviction was made, or purporting to be
signed by the deputy of such clerk or officer ; and in the case of a summary
conviction (¢) shall consist of a copy of such conviction purporting to be
signed by any justice of the peace having jurisdiction over the offence
in respect of which such conviction was made, or to be signed by the proper
officer of the court by which such conviction was made, or by the clerk or
other officer of any court to which such conviction has been returned.
A record or extract of any conviction made in pursuance of this section
shall be admissible in evidence without proof of the signature or official
character of the person appearing to have signed the same. A previous
conviction in any one part of the United Kingdom may be proved against
a prisoner in any other part of the United Kingdom and a conviction
before the passing of this Act shall be admissible in the same manner as
if it had taken place after the passing thereof. A fee not exceeding
five shillings may be charged for a record of a convietion given in pursu-
ance of this section. The mode of proving a previous conviction authorized
by this section shall be in addition to and not in exclusion of any other
authorized mode of proving such conviction.’

This enactment applies to previous summary convictions (¢) as well

CHAP. T1L] Convictions.

(¢) Apart from this Aot and the statutes  would seem from thie last case that oral
setoutante, pp. 1958 et seq., conviction hefore  evidence of a conviction before justices
a court of summary jurisdiction (1) may be  is not accepted, and that if required
produced in court, and the handwriting of  the justices must have a record of the
the magistrates to them proved. Massey v. on drawn up, p. 556, By
Johnson, 12 East, 67. Gray v Cookson, The minutes or memoranda of con
16 East, 13.  Mason v. Barke oucester  kept in courts of summary jurisdiction are
Spr. Ass. 1843, Erskine, J. (MSS. C. 8. G.). not admissible in evidence as to convietions
R. v. Smith, 8 B. & C. 241.  Or (2) may be  except in the court to which they relate,
proved by examined copies, which the 11 & 12 Vict. c. 43, 5. 14: 42 & 43 Viet,
clerk of the peace of the proper county will . 49, s. 22.  Police Commissioner v,
make out, upon an applicstion for that  Donovan [1903], 1 K.B. 805, London
purpose (Hartley ». Hindmarsh, 1. R. 1 School Board ». Harvey, 4 Q.B.D. 451,

C. P 6563; 36 L. J. M. C 265). It

-
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as to previous convictions on indictment. It is used in practice in pre
ference to the other modes of proving a previous conviction authorized
by common law and statutes. But the following statutes deal with the

same subject matter,

The following table includes most other statutes regulating proof

of convictions :—

Statute,

SGeo IV, e. 84,5,
24

Being at large dur

g & sentence of
penal servitude

7 & 8 Gieo, TV, Felony after pre-
28, 8, 11 vious  conviction
of felony

24 & 26 Viet. o, Offence against Lar-
06, 5 116 (9) ceny Act after pre.
vious conviction

(vide ante, p. 1959

24 & 25 Viet. e, Offence against Coin-
99, 8. 37 age Offences Act,
1861, after pre-

vious conviction

& Indictment for re-
12, ». 1§ ceiving stolen goods

42 & 43 Viet, e. | Summary proceed-

19, 8, 22 ing for an offence
in a court of sum-
mary jurisdiction

Mode of Proof,

Certifieate in writing containing the sub-
stance and effect only of the indict-
ment, convietion, and sentence or order
for penal servitude, made by the clerk
or officer having custody of (¢) the
records of the court where the sentence
was passed, receivable as evidence of
proof of the signature and official
character of the officer; or if verified by
the seal of the court, signature of the
judge without further proof.

‘Certificate containing substance and
offeet only, omitting formal parts of the
indictment and conviction for the pre-
vious felony, purporting to be signed
by the ¢ of the court or other officer
having custody of the records of the
court where the offender was first con-
victed, or by the deputy of such clerk
or officer* ().

In similar terms but extended to the pre-
vious felony or misdemeanor or offence
punishable on summary conviction
and to the clerk or officer of any court
into which the summary conviction
has been returned.

In similar terms but applied to offences
against the Act or any former Act
relating to the coin, and apparently
limited to convictions on indictment.

vidence of previous convictions within
five years of offences involving fraud
or dishonesty. The previous convie-
tion need not be charged, but seven
days’ notice in writing must be given
of the conviction (A).

Minute of the conviction in the register
of the court (i).

(e) By an ofticer de facto if not de jure in
custody of the uml-o See R. v. Parsons,
LRICCR. 35 L. J. M. C. 167, as
to certificate by dej put\' clerk of peace in a
borough, and see 45 & 46 Viet. ¢. 50, 5. 164 ;
6 Edw. VIL e. 46, as to power to nppuinl
such deputy.

(£) Thecertifieate should shew thut judg-
ment waagiven. R.v. Ackroyd, I & K. 158,
(g) The provisions of 24 & 25 Viet. e, 96,

#8110, 112, and of 24 & 25 Viet )7, w8, 68
70, us to proof of certain convictions were
repealed as to K. in 1884 (47 & 48 Viet. ¢. 43
s 4).

(k) See R. o. Girod, 700, P. 514 (C. . R.).
R. v. Bromhead, 71 J. P. 102 (C. C. R.).
R. v. Whitley, 72 J. P. 272

(1) See Police Commissioner v. Donovan
11903], | K.B. 895. This Act appears to
override Giles v. Siney, 11 L. T. 210.
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Identity. —Production of the conviction is not sufficient unless sup-
plemented by evidence of the identity of the prisoner or witness with
the person to whom the conviction refers. In order to prove the identity
it is not necessary to call a witness who was present at the former trial ;
it is sufficient to prove that the prisoner was the person who underwent
the sentence mentiored in the certificate. In order to prove a previous
conviction a certificate was put in, stating that at the sessions for the
borough of Newbury, held on October 31, 1837, the prisoner had been
convieted of stealing cotton-prints, and sentenced to be imprisoned for
four months. The governor of Reading gaol proved that the prisoner was
in his custody before those sessions ; that he sent him to Newbury at
that time, and received him back with an order from the Newbury
sessions, and that he remained in his custody for four months under that
sentence ; and this was held sufficient (j). But where a certificate stated
that L. was convicted of felony at the Herefordshire sessions for July,
1841, and sentenced to hard labour for a month, and the porter of the gaol
proved that previous to those sessions the prisoner was in his custody, and
went up, with others, for trial, and returned the same evening to prison,
where he continued for one month from the day of the trial ; Maule, J.,
held that there was no evidence that the prisoner was the person who was
convicted of the particular offence mentioned in the certificate ; the offence
for which the prisoner suffered the punishment mentioned by the witness
might have been a misdemeanor (k). And where, a certificate having
been put in, a gaoler, who was called to prove an admission made by the
prisoner, said : * I asked the prisoner, ““ How many years ago was it that
you were here before ?”  He said : ““ It was a many years ago.” 1 then
said : “* You were then convicted of felony " ; and the prisoner said : *“ Yes,
I was.,”’ It was objected, first, that some one ought to have been called
who was present when the prisoner was previously tried ; and secondly,
that this admission was not sufficient, as it did not shew of what felony
the prisoner was convicted, but only that he had been convicted of a
felony. Bosanquet, J., ‘I think an admission of the prisoner is sufficient
but I think this evidence is not sufficient ; it must be proved to be
the same felony as that mentioned in the certificate’ (I). Where,
however, W. L. had been summarily convicted at Leeds under
18 & 19 Viet. c. 126 (m), and a conviction before the justices of
Leeds was put in, and the governor of Leeds gaol produced a
commitment signed by the same justices and otherwise agreeing in
every particular with the conviction, and proved that the prisoner had
undergone the sentence in pursuance of the terms of the commitment ;
it was held that this was sufficient evidence of the identity of the
prisoner (n),

CHAP. I1L] Convictions.

(7) R. v. Crofts, 9 C. & P. 219, “Sed () R. v. J. and T. Goodman, Stafford
queere, whether this evidence shewed that — Sum. Ass, 1830, MSS, C. 8. (., decided on
the prisoner was imprisoned for the same 6 & 7 Will. IV. c. 111, ante, p. 1958,
felony as that mentioned in the certificate ¥ (m) Superseded and to a great extent
It shewed, indeed, that he was in gaol for  repealed by the Summary Jurisdietion Act,
some offence, but it might be another felony 1879 and 1884.
or a misdemeanor.” €. 8. (., (n) R. v. Levy, 8 Cox, 73, Byles, J.,

(k) R. v Lloyd, 1 Cox, 51, MSS. ¢. S.C. as R v Leng, 1 F. & F. 77.

LA EX
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Foreign Laws and Foreign Public Documents,

Subject to particular legislative provisions, foreign laws and judg-
ments must be proved as facts, where they come into question in a eriminal
or civil proceeding in England. The expression foreign applies to the
laws and judgments of any other part of the King’s dominions than
England and Wales, and perhaps Ireland (o).

Foreign law must be proved in a criminal case by oral evidence,
and cannot be ascertained by merely producing copies of statutes or text
books, except under the provisions of the Acts stated post, p. 2138 (p).
It was decided in the Sussex Peerage claim (¢) that the person who proves
a foreign law must be peritus virtute officii vel professionis (i.e. a lawyer
of the country in question or an official of that country, whose position
requires a competent knowledge of the law question); and that though
the witness may refresh his memory, or correct or confirm his opinion, by
foreign law books, yet the law itself must be taken from his evidence (r).
Where, therefore, evidence having been given to shew the state of the
law of inheritance in Alsace at a particular time, a witness was called,
who stated himself to be a French advocate practising at Strasbourg,
in the department of Bas Rhin, and that the feudal law had been put an
end to in Alsace by the torrent of the French revolution de facto in 1789,
and by the treaty of Luneville de jure ; and upon being asked whether
there was not a decree to that effect, he added that there was such a
decree of the August 4, 1789, of the National Assembly, and that he had
learned this in the course of his legal studies, it being part of the history
of the law which he learned while studying the law : it was objected
that this evidence could not be received, unless the decree itself were
proved and put in ; but the majority of the court held that it might ;
for the opinions of persons of science must be received as to the facts
of their science. That rule applies to the evidence of legal men, and is
not confined to unwritten law, but extends also to the written laws which
such men are bound to know. Properly speaking, the nature of such
evidence is, .ot to set forth the contents of the written law, but its effect
and the state of law resulting from it. If an English court were to
attempt to expound the written law of a foreign country, it would be liable
to the most serious errors. The question is not what the language of
written law is, but what the law is altogether, as shewn by exposition,
interpretation, and adjudication (s).

(0) Reynolds v. Fenton, 3 C. B. 14, as to marriage, the French vice-consul
(p) See Roscoe, i Privs’ (18th ed.)  produced a book, which he said contained
120.  Baron de B oase, 68t Tr. N.8.  the code of laws upon which he acted at his

1|| [1907), 1 l\ B. 606,  office ; that it was printed at the office for
8 E. L 6 St. the printing of the laws of France; and

Tr. N. 8 lI (‘l 1(' ¥ This case  that it would have been acted upon in any

nvwrul.w K v. Dent [1843], l(. & K. 97. of the French courts,—it was ruled by
(r) In this case it was held that a Roman  Abbott, C.J., to be sufficient proof of the

Catholie bishop, holding the office of co-  law.

adjutor to a vicar apostolic in this country, (s) Baron de Bnde s case, 8 Q.B. 208,

was, in virtue of that office, to be considered 246 6 8t. Tr. (N. 8. ) 237. Patteson, J.
as a person skilled in the matrimonial law  But se» Concha v. MI tu, 40 Ch. D. 543,
nd therefore competent to prove  as to the power of the court to examine the
that law. In Lacon v, Higgins, 3 Stark. foreign statutes wher vouched,

(N.P.) 178, where, to prove the lawof France
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Where a witness was a German jurisconsult, and had studied the
German law at the University of Leipsic in Saxony, but had not trans
acted business at Cologne, and had no knowledge of the laws of Cologne
but from books ; Alderson, B., held that he could not give evidence of
the law of Cologne, as he had not had any practice at Cologne (1). But
where a native of Belgium stated that he had formerly carried on the
business of a merchant and commissioner in stocks and bills of exchange
at Brussels, but was now an hotel-keeper in London, and that he was well
acquainted with the Belgian law upon the subject of bills and notes ;
it was held that he was competent to prove that by the law of Belgium
it is not necessary, even though a bill or note is made payable at a
particular place, that it should be presented there for payment; for inas-
much as he had been carrying on a business which made it his interest
to take cognisance of the foreign law, he fell within the description of an
expert (u).

And the proper course is to ask the expert witness, on his responsi-
bility, what that law is, and not to read any fragments of a code (r). A
person of experience in the profession of the law of another country
may state what in his opinion, according to the law of that country,
would be the legal effect of the facts previously spoken to by the
witnesses, taking the facts to be accurate. Thus a Scotch advocate
has been allowed to state his opinion, whether a marriage, as proved
by the witnesses, would be valid according to the Scotch law (w).

A judgment obtained in one of the superior Courts in Ireland, since
the Union, is not a record in England (z). But by the Evidence Act,
1851 (14 & 15 Viet. c. 99), 8. 9, ‘ Every document which by any law
now in force or hereafter to be in force is or shall be admissible in evidence
of any particular in any court of justice in England or Wales without
proof of the seal or stamp or signature authenticating the same, or of the
judicial or official character of the person appearing to have signed the
same, shall be admitted in evidence to the same extent and for the
same purposes in any court of justice in Ireland, or before any person
having in Ireland by law or by consent of parties authority to hear,
receive, and examine evidence, without proof of the seal or stamp or
signature authenticating the same, or of the judicial or official character
of the person appearing to have signed the same.’

By sect. 10, * Kvery document which by any law now in force or here-
after to be in foree, is or shall be admissible in evidence of any particular

(¢) Bristow v. De Secqueville, 5 Ex. 275,  to prove foreign law is a question for the
Cf. I'n the goods of Bonelli, 1 P. D, 69, where  Court, and it seems, as a general rule, that
Hannen, P., rejected the evidence of an in order to render a person competent he

English barrister who had studied Italian  should have some peculiar me from his
law, and Cartwright v. Cartwright, 26 W. i L

prof or busi of ing ao.
R. 684, where an English barrister who quainted with the law with respect to which
practised before the Privy Council was not  he is called on to speak. Van der Donckt
accepted as an expert in Canadian law. v Thellusson, 8 C. B. 812, Cresswell, J.
As to the law of Malta, see Wilson v. Wilson  See R. v. Povey, 6 Cox, 8
J1903], P. 156; and as to colonial law, see (1) Cocks ». Purday, C & K. 269,
Cooper King v. Cooper King[1900], P.65.  Erle, J. Sussex Peerage Claim, ante,
R. v. Picton, 30 8t. Tr. 336, As to Persian  p. 2136,

law, see In bonis Dost Aly Khan, 6 P. D. 6. (w) R. v. Wakefield, Murray’s Report,
(u) Van der Donckt v Thellusson, 8 p. 238,
C. B. 812, The competency of a witness (x) Harris v, Saunders, 4 B. & (. 411,

VOL. 11 3z
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in any court of justice in Ireland, without proof of the seal or stamp or
signature authenticating the same, or of the judicial or official character
of the person appearing to have signed the same, shall he admitted in
evidence to the same extent and for the same purposes in any court
of justice in England or Wales, or before any person having in England
or Wales by law or by consent of parties authority to hear, receive, and
examine evidence, without proof of the seal or stamp or signature authen-
ticating the same, or of the judicial or official character of the person
appearing to have signed the same’ (y).

Ascertainment of Law of Foreign State or of another Part of the
King’s Dominions.— By the British Law Ascertainment Act, 1859 (22
& 23 Vict. e, 63), in any judicial proceeding instituted in any Court, civil,
criminal, or ecclesiastical, within ti.v King’s dominions, if the Court
deem it necessary for the proper disposal of such proceeding to ascertain
the law applicable to the facts of the case as administered in any
other part of the King’s dominions, the Court in which the proceeding
is pending may direct a case to be prepared setting forth the facts,
as these may be ascertained by verdict of a jury or other mode
competent, &c., and the Court shall settle the question of law arising out
of the same, and remit the case to the superior Court whose opinion is
desired in such other part of the King’s dominions. The Act then pre-
seribes the mode of obtaining the opinion of the Court, and of remitting
it to the Court by which the opinion was required, which Court is there-
upon to apply such opinion to such facts in the same manner as if the
same had been pronounced by such Court itself upon a case reserved,
or upon a special diet ; or the Court may, if the opinion has been
obtained before t} ial, order it to be submitted to the jury with the other
facts of the case s evidence, or conclusive evidence, of the foreign law
therein stated

The For Law Ascertainment Act, 1861 (24 & 25 Viet. ¢. 11),
containg w provisions for the purpose of enabling any superior
Court in the King’s dominions to obtain the opinion of any Court of any
foreign state with which His Majesty may have made a convention for that
purpose, as to the law of such state,

By the Foreign Jurisdiction Act, 1890 (53 & 54 Vict. c. 37), the pro-
visions of the Act of 1861 may be extended to foreign countries in which
His Majesty has jurisdiction (z).

By the Evidence Act, 1851 (14 & 15 Vict. c. 99), 5.7, * All proclama-
tions, treaties, and other Acts of State of any foreign state or of any
British colony, and all judgments, decrees, orders, and other judicial
proceedings of any court of justice in any foreign state or in any British
colony, and all affidavits, pleadings, and other legal documents filed or
deposited in any such court, may be proved in any court of justice, or
before any person having by law or by consent of parties authority to hear,
receive, and examine evidence, either by examined copies or by copies

(y) By s 11, documents admissible been exercised see the Order in Council in
without proof of seal, &ec.. in England, Stat. R. & 0. Rev. (ed. 1904), Vol. v, tit.
Wales, or Ireland, are equally admissible  * Foreign Jurisdiction,” and St. R. & 0.

in the colonies. 1905 1908
(z) For extent to which the power has

iy

i
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authenticated as hereinafter mentioned ; that is to say, if the document
sought to be proved be a proclamation, treaty, or other Act of State,
the authenticated copy to be admissible in evidence must purport to be
sealed with the seal of the foreign state or British colony to which the
original document belongs ; and if the document sought to be proved be
a judgment, decree, order, or other judicial proceeding of any foreign
or colonial court, or an affidavit, pleading, or other legal document filed
or deposited in any such court, the authenticated copy to be admissible
in evidence must purport either to be sealed with the seal of the foreign
or colonial court to which the original document belongs, or, in the
event of such court having no seal, to be signed by the judge, or, if there
be more than one judge, by any one of the judges of the said court, and
such judge shall attach to his signature a statement in writing on the
said copy that the court whereof he is a judge has no seal ; but if any
of the aforesaid authenticated copies shall purport to be sealed or signed
as hereinbefore respectively directed, the same shall respectively be
admitted in evidence in every case in which the original document could
have been received in evidence, without any proof of the seal where a seal
is necessary, or of the signature, or of the truth of the statement attached
thereto, where such signature and statement are necessary, or of the
judicial character of the person appearing to have made such signature
and statement.’

By the Colonial Laws Validity Act, 1865 (28 & 29 Viet. c. 63), s. 6,
‘The certificate of the clerk or other proper officer of a legislative body
in any colony (a) to the effect that the document to which it is attached
is a true copy of any colonial law assented to by the governor of such
colony, or of any bill reserved for the signification of His Majesty’s
pleasure, by the said governor, shall be primd facie evidence that the
document so certified is a true copy of such law or bill, as the case may be,
that such law has been duly and properly passed and assented to, or
that such bill has been duly and properly passed and presented to the
governor ; and any proclamation purporting to be published by authority
of the governor in any newspaper in the colony to which such law or bill
shall relate, and signifying His Majesty’s disallowance of any such colonial
law, or His Majesty’s assent to any such reserved bill as aforesaid, shall
be primi facie evidence of such disallowance or assent,’

(a) By s. 1 the term *colony ' shall in
this Act include all of His Majesty's posses-
sions abroad in which there shall exist a
legislature, as hereinafter defined, except
the Channel Islands, the Isle of Man, and
such territories as may for the time being
be vested in His Majesty, under or by virtue
of any Act of Parliament for the govern-
ment of India. The terms * Legislature
and * Colonial Legislature ' shall severally
signify the authority, other than the
Imperial Parliament or His Majesty in
Council, competent to make laws for any
colony.

The term * Representative Legislature ’
shall signity any colonial legislature which
shall comprise a legislative body, of which
sne-halfl are elected by inhabitants of the

colony.

The term * Colonial Law ' shall include
laws made for any colony either by such
lature as aforesaid, or by His Majesty
in Council.

An Act of Parliament, or any provision
thereof, shall, in construing this Act, be
said to extend to any colony when it is
made applicable to such colony by the
express words or necessary intendment of
any Act of Parliament.

The term *Governor' shall mean the
officer lawfully administering the govern-
ment of any colony.

The term * Letters Patent’ <hall mean
letters patent under the Great Seal of the
United Kingdom of Great Britain and
Ireland.

3z2
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By the Evidence (Colonial Statutes) Act, 1907 (7 Edw. VII. c. 16),
which received the royal assent on August 21, 1907 (h)

Sect. 1. “(1) Copies of acts, ordinances, and statutes passed (whether
before or after the passing of this Act) by the Legislature of any British
possession, and of orders, regulations, and other instruments issued or
made, whether before or after the passing of this Act, under the authority
of any such Act, ordinance, or statute, if purporting to be printed by the
Government printer, shall be received in evidence by all courts of justice
in the United Kingdom without any proof being given that the copies
were 80 printed.

*(2) If any person prints any copy or pretended copy of any such Act,
ordinance, statute, order, regulation, or instrument which falsely pur-
ports to have been printed by the Government printer, or tenders in
evidence any such copy or pretended copy which falsely purports to have
been so printed, knowing that it was not so printed, he shall on conviction
be liable to be sentenced to imprisonment with or without hard labour
for a period not exceeding twelve months.

“(3) In this Act

The expression * Government printer” means, as respects any
British possession, the printer purporting to be the printer
authorized to print the Acts, ordinances, or statutes of the
Legislature of that possession, or otherwise to be the Government
printer of that possession :

The expression * British possession” means any part of His
Majesty’s dominions exclusive of the United Kingdom, and,
where part of those dominions are under both a central and a
local Legislature, shall include both all parts under the central
Legislature and each part under a local Legislature,

“(4) Nothing in this Act shall affect the Colonial Laws Validity Act,
1865 (28 & 29 Viet. . 63), ante, p. 2139,

*(5) His Majesty may by Order in Council extend this Act to Cyprus
and any British Protectorate, and where so extended this Ac’ shall apply
as if Cyprus or the protectorate were a British possession, and with such
other necessary adaptations as may be made by the Order.”

¢ Foreign® Judgments. - The common law mode of proving the
judgment of a foreign Court (i.e. of a Court outside England) was usually
by proving the authenticity of the seal affixed to the judgment. 1In
Henry v. Adey (¢), where the plaintiff, who sued on a judgment obtained
in the island of Grenada, was non-suited, because he could not prove
the seal affixed to be the seal of the island, the Court said, they could
not take official notice that the seal affixed was the seal of the island,
which was necessary to be shewn in order to prove the judgment, which
it purported to authenticate ; and that proving the judge’s handwriting
could not advance the proof of the seal, unless by considering him in
the nature of a witness to it, which was not pretended. If a colonial
Court possesses a seal, it ought to be used for the purpose of authenticating

(b) This Act seems to have been passed  (18th ed.), 83, 122, See also Buchanan v,
in consequence of the decision in Ex parte Rucker, 1 Camp, Flindt v. Atkins,

Percival [1007], 1 K.B. 696. 3 Camp. 215, n,
() [1803]3 East, 221. Roscoe,* Nisi Prius’

i
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its judgments (d). If it is clearly proved that the Court has not any
seal, so that the document cannot be clothed with the form of a legal
exemplification, it must be shewn to possess some other requisite to
entitle it to credit ; as by proving the signature of the judge upon the
judgment (e). An exemplification of a foreign judgment, that is, a
copy authenticated under the seal of the Court, is evidence of the judg-
ment in the Courts of this country ( £): but a document, purporting to be a
copy of a judgment made by the officer of the Court, is not admissible (g).

Public Books and Registers.

In many instances, public books are admitted in evidence to prove the
facts recorded in them. The muster-book in the navy office has been
admitted in evidence to prove the death of a sailor (k); and the log-
book of a man-of-war, which convoyed a fleet, to prove the time of
the convoy’s sailing (7). The books of the Bank of England are good
evidence to prove the transfer of stock (j); and on a prosecution for a
libel published concerning a person in his office of treasurer of a parish,
an entry in a vestry-book, stating that he was elected at a vestry duly
held in pursuance of notice, has been considered sufficient evidence to
support an allegation in the indictment that he was duly elected
treasurer (k). The day-book of a prison, containing a narrative of the
transactions of the prison, has been received as proof of the time of a
prisoner’s commitment or discharge (I); but it would not be admissible
to prove the cause of his commitment (m). So on an indictment for
forging a seaman’s will, an entry in a book called the assignation
book of an ecclesiastical Court, in which all causes were officially entered,
was admitted to prove revocation of probate (n).

Registers of Births, Baptisms, &e.—The registers of baptisms,
marriages, and burials, preserved in churches, are good evidence (o) ; and
in order to prove the register of a marriage, it is not necessary to call the
attesting witnesses ; but as the register affords no proof of the identity
of the parties, some evidence of that fact must be given, as by calling
the minister, clerk, or attesting witnesses, if they were acquainted with
the parties ; or the bell-ringers may be called to prove that they rang
the bells, and came immediately after the marriage, and were paid by
the parties ; or the handwriting of the parties may be proved, even
where the register is not produced (p); or persons may be called who
were present at the wedding dinner, &e. (¢); a mere certificate by the
person officiating at the marriage is not evidence (r). Registers are in
(d) Cavan v. Stewart, 1 Stark. (N, P,) (m) Salte v. Thomas, 3 B, & I’ 188,

(n) R. v. Ramsbottom, 1 Leach, 25,
in note. It would have been no bar to

(f) Black v. Lord Braybrook, 2 Stark. the conviction had the probate been un
(N.P.) 11, 12 repealed. R, v Buttery, R, & R. 342,

(7) Appleton v. Lord Braybrook, 2 Stark, (o) Ball. (N. P.) 247. Doe v. Barnes,
(NP)GT; 6M. & o

(k) Bull. (N. P.
Leuch, 24,

(1) D'Israeli v. Jowett,

(7)) Breton v. Cope,
Marsh v, Colvet, 2
(F) Row. Martin, 2 Canmp. 100,
() R. e Aickles, 1 Leach, 390,

(¢) Alves v. Bunbury, 4 Camp. 2

(p) Sayer v. Glossop, 2 E
(9) Birt ». Barlow, 1 D¢ As to
mere gimilavity of names being evidence
v, see Hubbard v Lees, 1. R. 1
and soe post, p. 2148,
s 0. Milward, 2 Addams (Eeel,),
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the nature of records, and need not be produced or proved by subscribing
witnesses (s) : and may be proved either by an examined copy or by a
copy certified under sect. 14 of the Evidence Act, 1851 (¢).

By sect. 42 of the Marriage Act, 1836 (6 & 7 Will. IV. c. 85), all the
provisions and penalties of the * Births and Deaths Registration Act,
1836 (6 & 7 Will. 1V. c. 86), relating to any registrar or register of
marriages or certified copies thereof, are to be taken to extend to the
registrars and registers of marriages to be solemnized under the Marriage
Act, 1836, and to the certified copies thereof, so far as the same are
applicable thereto.” By sect. 38 of the Registration Act, the Registrar-
General shall cause to be made a seal of the said register office (u), and
the Registrar-General shall cause to be sealed or stamped therewith, all
certified copies of entries given in the said office: and the Births
and Deaths Registration Act, 1836 (6 & 7 Will. IV. c. 86), by sect. 38
enacts that ‘all certified copies of entries purporting to be sealed
or stamped with the seal of the said register office shall be received
as evidence of the birth, death, or marriage to which the same relates,
without any further or other proof of such entry, and no certified copy
purporting to be given in the said office shall be of any force or effect
which is not sealed or stamped as aforesaid.’

The Births and Deaths Registration Act, 1875 (37 & 38 Vict. c. 88),
8. 38, * An entry, or certified copy of an entry, of a birth or death in
a register under the Births and Deaths Registration Acts, 1836 to
1874, or in a certified copy of such a register, shall not be evidence of
such birth or death, unless such entry either purports to be signed by
some person professing to be the informant, and to be such a person as
i« required by law at the date of such entry, to give to the registrar
information concerning such birth or death, or purports to be made
upon a certificate from a coroner, or in pursuance of the provisions of
this Act with respect to the registration of births and deaths at sea ;
and when more than three months have intervened between the day of
the birth and the day of the registration of the birth of any child, the
entry or certified copy of the entry made after the commencement of this
Act of the birth of such child in a register under the Births and Deaths
Registration Acts, 1836 to 1874, or in a certified copy of such a register,
shall not be evidence of such birth, unless such entry purports,

(a) 1f it appear that not more than twelve months have so intervened,
to be signed by the superintendent registrar, as well as by the
registrar, or

(b) If more than twelve months have so intervened, to have been
made with the authority of the Registrar-General, and in accord-
ance with the prescribed rules.

* When more than twelve months have intervened between the day
of a death or the finding of a dead body and the day of the registration
of the death or the finding of such body, the entry or certified copy
of the entry made after the commencement of this Act of the death
in a register under the Births and Deaths Registration Acts, 1836 to

(#) Birt ». Barlow, 1 Dougl. 171, Lord («) The general register office, 5 & 6
Mansfield. Will. V. c. 86,8 2; 15 & 16 Vict, ¢. 25,
(t) Post, p. 2144,

T M a2
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1874, or in a certified copy of such register, shall not be evidence of
such death, unless such entry purports to have been made with the
authority of the Registrar-General, and in accordance with the prescribed
rules.’

Sect. 49. * Where reference is made in this Act to a registrar or superin-
tendent registrar in connection with any birth or death or other event,
or any register, such reference shall (unless the contrary be expressed)
be deemed to be made to the registrar who is the registrar for the sub-
district in which such birth or death or other event took place, or who
keeps the register in which the birth or death or other event is or is
required to be registered, or who keeps the register referred to, and to
the superintendent registrar who superintends such register as aforesaid.’

Sect. 51. * This Act, save as is herein otherwise expressly provided,
shall extend only to England and Wales.’

The Non-Parochial Registers Act, 1840 (3 & 4 Vict. ¢. 92), which
relates to registers or records of births or baptisms, deaths or burials,
and marriages lawfully solemnised, kept in England and Wales, other
than the parochial registers and the copies thereof deposited with the
diocesan registrars, enacts (sect. 6), that all registers and records deposited
in the general register office by virtue of that Act (except the registers
and records of baptisms and marriages at the Fleet and King’s Bench
prisons, at May Fair, at the Mint in Southwark, and elsewhere, which
were deposited in the registry of the Bishop of London in 1821) (v) shall
be deemed to be in legal custody, and shall be receivable in evidence,
subject to the provisions of that Act. But by sect. 17, * In all eriminal
cases in which it shall be necessary to use in evidence any entry or
entries contained in any of the said registers or records, such evidence shall
be given by producing to the Court the original register or record * (vv).

By the Registration of Burials Act, 1864 (27 & 28 Vict. c. 97), s. 1,
* All burials in any burial ground in England which are not now by law
required to be registered shall be registered in register books to be
provided for each such burial ground by the company, body, or persons
to whom the same belongs, and to be kept for that purpose accord-
ing to the laws in force by which registers are required to be kept
by rectors, vicars, or curates of parishes or ecclesiastical districts in
England * (w).

Sect. 2. * Such register books shall be so kept for every such burial
ground by some officer or person to be appointed to that duty by the
company, body, or persons to whom such burial ground belongs.’

Sect, 3. “ Copies of the register books kept under this Act for every
such burial ground shall be from time to time made, verified, and signed

() These registers were transferred in the provisions of ss. 5-19, of the Act of 1840

1840 to the custody of the Registrar-  to certain other non-parcchial registers or
General, but the trensfer does not make  records of births or baptisms, deaths or
them receivable in evidence (3 & 4 Viet burials, and marriages.

. 92,8 92) As to the value of the Fleet (w) The keeping and preservation of
Regi sce Lloyd v. Passingham, 16 Ves.  registers of baptisms and burials, according

30: 33 E. R. 906, Eldon, C. Doed. Davies  to the rules of the Church of England, is
v. Gatacre, 8 C. & P. 578. Reed v. Passer, regulated by the Parochial Registers Act,
I Peake (N. P.), 30: 1812 (52 Ceo. TII. e. 146). Sect. 5
{ve) The Birth eaths Registration  provides for searches and taking copies.
Act, 1858 (21 & 22 . 26), 8. 3, extends
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by such officer or person as aforesaid, and sent by him to the registrar
of the diocese wherein the burial ground to which the same relates is
situate, to be kept with the copies of the register books of the parishes,
within such diocese ’ (z).

Sect. 5. * The register books kept under this Act, or copies thereof, or
extracts therefrom, shall be received in all courts as evidence of the
burials entered therein * (y).

As to proof of births and deaths, &c., at sea, see the Merchant Shipping
Act, 1894 (57 & 58 Viet. c. 60), ss. 240, 243,

As to proof of marriages under British law abroad, see 55 & 56 Vict.
c. 23, 8. 16.

Examined Copies.—Whenever an original document is of a public
nature, and admissible in evidence, an examined copy is also admissible (2).
Thus examined copies of the entries in the privy council book, or of

e —————

a licence preserved in the Secretary of State’s office (a), of entries in the
books of the Bank of England (b), or of commissioners of land tax (c),
or of excise (d), are admissible in evidence. So an examined copy of a
parish register is evidence (e).

By the Evidence Act, 1851 (14 & 15 Vict. c. 99), s. 14, * Whenever
any book or other document is of such a public nature as to be admissible
in evidence on its mere production from the proper custody, and no
statute exists which renders its contents provable by means of a copy,
any copy thereof or extract therefrom shall be admissible in evidence
in any court of justice, or before any person now or hereafter having
by law or by consent of parties’ authority to hear, receive, and examine
evidence, provided it be proved to be an examined copy or extract, or
provided it purport to be signed and certified as a true copy or extract
by the officer to whose custody the original is entrusted, and which
officer is hereby required to furnish such certified copy or extract to
any person applying at a reasonable time for the same, upon payment of
a reasonable sum for the same, not exceeding fourpence for every folio
of ninety words’ (/).

A copy of an entry in the register book of births in a registrar’s
district within a superintendent registrar’s larger district, certified
to be a true copy under the hand of the deputy superintendent registrar,
who also certified under his hand that the register book was in his lawful
custody, is admissible evidence of the entry in the register book (y) and

(1) Sect. 4 imposes penulties on persons  rejected. Leader v. Bany, 1 Esp. 353
failing comply with the provisions of (f) This section is cumulstive, and does
se, 1-3. not restrict the proof to the mode pointerd

(y) Sect. 6 apphies the regulations of the  out by this section. R. v. Manwaring,

Jirths and Deaths Registration Act, 1836 D, & B, 132, where Williams, J., said : * |
(% %3). As to searches in register bouks, must protest against it being supposed that
50 far as those regulations relate to registers I agree in the notion that when a document
of burials kept by rectors, vicars, or of a public nature cannot be produced the
curates, parties are ticd down to any particular
ch v. Clerke, 3 Salk, 154. mode of secondary proof.” See Dorrett v.
yre v. Palsgrave, 2 Camp. 606, Meux, 15 C. B. 142, and see R v. Man-

(a)

Ly
(h) Marsh v (ullul . 605, waring, D. & B. 132, as to a certificate of
BT, 3 superintendent registrar of the registra
Fotch, Carth, 346 tion of a chapel.

L OO R 85: 43

N. ) 247.  But an examined

copy of the register of a marriage in the L. J. M. C. 13,
Swedish ambassador’s chapel in Pans was
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of the date of birth (k). But the age of a child may be proved without
production of a certificate of birth ().

Inspection of Documents.

In a criminal case the defendant is not obliged to produce nor to
give discovery or inspection of any document or matter in his possession
or under his control, on the ground that he cannot be compelled to
disclose anything tending to criminate himself, except when a witness
in his own behalf. But this rule does not exclude the use of documents,

c., found on him on arrest, or brought under the custody of the law
by search warrant or other methods (j).

If on proper notice to produce he does not produce documents,
secondary evidence of their contents becomes admissible (k).

The accused appears to be entitled to have produced to him for
inspection all documents on which the prosecution relies, i.e. the indict-
ment, the depositions (/), and all exhibits referred to therein, or in
any notice of intention to produce exhibits not included in the
depositions (m).

There is a general right to inspect and take copies of public books (n)
and records subject to the specific statutory provisions which regulate
the keeping, custody, and inspection, and to the existence of some public
or private interest in the person seeking inspection, and it seems to be
immaterial whether the inspection is sought for the purposes of criminal (0)
or of civil proceedings (p). The question as to what is a public and
what a private book must be determined in each case by consideration
of the nature of the book and the purpose for which and the conditions
under which it is kept or made (q).

Judicial Records.—The judicial records of the King’s Courts are
safely kept (r) for public convenience, that any subject may have access
to them for his necessary use and benefit (s). In the case of an acquittal
on a prosecution for felony, it has been ruled that a copy of the indictment

(h) Re Goodrich [1904], Prob. 138, where D » R. v. Merchant Taylors’ Company,
Re Wintle, L. R. 9 Eq. 373 was disap. 2 , approved in Bank of Bom

proved . Suleman Sonje [1908), L. R. 35
(i) _R. v. Cox (1898, 1 Q. B. 179. lml App. 130
(7) Ante, pp. 2073, 2075, (¢) In R. v. Holland, 4 T. R. 601. An
(k) Ante, p. ’ms information had heen filed against an

(1) Post, p. officer of the East India Company, on

(m) Under the Criminal Appeal Act, charges of delinquency founded upon a
1907, and Criminal Appeal Rules, 1908, report of a board of inquiry in India; and
a proper list of exhibits produced in  the Court of King's Bench were of opinion
Court must be made by the proper officer that he had no right to have an inspection
of the Court.  Vide ante, p. 2031, of that report, and that the Court had no

(nj Tidd, Pr. 647 discretionary power to grant it

(0) Tt is eaid in Tidd's Practice, 640, (r) The records of the Superior Courts
that a rule for inspecting public writings  are kept in the Courts for twenty years and
is never granted where the person who has  then transferred to the Record Office.  The
them in his custody would, by producing  records of Quarter Sessions are kept by
them for inspection, nul»]ﬂ' himself to the Clerk of the Peace under the custos
criminal procoedings, *for sn  eriminal  rotulorum. Sce Duke of Bedford v. Duke
cases a party s never compelled to furnish  of Westminster [ 18! 16T, L. R, 114,
cvidence against himself.' ‘This statement, (5) So provided by 46 Edw. 111 which is
it accurate, is good news for dishonest  declaratory. 2 Phili 174 Taylor,
custodians of public writings, Ev. (10th ed.) s 1%
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cannot be regularly obtained without an order from the Court (7). In
a Canadian case (u) it is stated that the English law officers on being
consulted had replied that the fiat of the Attorney-General was never
asked for to enable a person acquitted to get a copy of the record of his

indictment.

A copy of a record is admissible without proof of the order of the
Court allowing the copy ; for though it is the duty of the officer charged
with the custody of the records of the Court not to produce a record,
or give a copy of it except under order of a competent authority, yet
if the officer, in neglect of his duty, has given a copy, or produces
the original, the evidence in itself is unobjectionable, and must be

received (v).

(1) This practice originated with an
order made in 16 Car. 11 by Hyde, Chief
Justice of the King's Bench; Bridgman
Chief Justice of the Common Pleas ; Twis-
den, J., Tyril, J., and Kelyng, J., ‘ to be
observed hv the justices of the peace and
otheis at the sessions in the Old Bailey,’
as follows : * That no copies of any indict-
ment for felony be given without special
order, upon motion mede in open Court,
at the general guol delivery under motion,
for the late frequency of actions against
prosecutors (which cannot be without copies
of the indictments) deterreth people from
prosecuting for the King upon great ocen-
sions.” Kel. (J.) 3. The object of the rule is
said to be to protect prosccutors from un
founded actions for malicious p1usecution,
Tidd, Pr. 647. Groenvelt ». Burrell, 1 1d.
Raym. 253. The jurisdiction to make this
order appears extremely questionable, and
has been frequently doubted.  See Browne
v. Cumming, 10 B. & (. 70, and the suthor
ities there referred to. In R. Brangan,
1 Leach, 27, the prisoner, having been
acquitted, applied for a copy of the ' indict-
ment ; but Gilles, C.J., admitting that the
prosecution bore the strongest marks
of being malicious, refused the application,
because it was not necessary that he should
grant it, declming that by the laws of this
realm every prisoner, upon his acquittal,
had an undoubted right and title to a copy
of the record of such acquittal, for any use
he might think fit to make of it, &
ond that after a demand of it had Iu'vn
made the proper officer might be punished
for refusing to make it out. Tn Browne r.
Cumming the Court expressed no opinion
as to theauthority of the judges to make the
order, but refused to restrain the plaintifl
from using a copy of an indictment ulleged
to have been improperly obtained, on the
ground that, taking all the facts togethier,
they did not think there had been a mis-
take or misrepresentation of such a nature
as to call upon the Court to interfere.  The
order in question, if not expressly overruled,
is much shaken by R. v Middlesex
Justices, 5 B. & Ad. 1113, In that case

Bowman had been tried and convieted of
larceny at the Clerkenwell sessions, after
those sessions had lapsed for want of an
adjournment, and being indicted for the
same offence afterwards, at the Old Bailey,
he proposed to plead autrefois conviet, and
the Court adjourned the case to give time
for an application for a copy of the record ;
R. v. Bowman, 6 C. & P. 101; and an
application was afterwards made to the
clerk of the peace for a copy of the record,
which was refused. And the Court of
Queen’s Bench granted a mandamus to
make up the record of the proceedings
against Bowman, on the ground that ‘ the
prisoner had a right to have the record of
the proceedings which passed at the ses-
sions correctly made up, and to make any
use of it he could.” The report in R. v. The
Justices of Middlesex erroneously states the
application for the mandamus to have been
after the prisoner had pleaded his former
conviction, See R. v. Bowman, 6 C. & P.
101, 337. This case seems to overrule R.
v. Vandercomb, 2 Leach, 708, and R. v
Parry, 7 C. & P. 836, where the Court re-
fused to grant the prisoners copies of their
indictments, in order to enable them to
plead autrefois acquit, and seems to estab
lish the position that the prisoner is entitled,
as of right, to a copy of the indictment for
such a purpose ; and if for such a pur
pose, it is difficult to see why he should
not have the same right for the purpose
of instituting a civil suit to seek repara-
tion for the inj which he has sus-
tained by the lnul ious conduct of the
. (. The rule, whatever
ted to cases of felony, and
in scutions  for  misdemeanor  the
defendant is entitled to a copy of the record
as of right without any previous application
to the Court.  Morrison v. Kelly, 1 W. BL
385, Evans v. Phillips, MS. Selw. (N. I)
952. 2Pl lull l*l\'. 176.

(u) Att,- v. Seully, 4 Ontario, L. R.
394, 410,

(v) Legatt o Tollervey, 14 East
302,
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11 —Private DocuMENTS,

By private documents for purposes of evidence are meant documents
private both as to the mode of proof and as to their effect, which is as
against parties and privies only (w).

Execution. By the Criminal Procedure Act, 1865 (28 & 29 Vict.
c. 18), which by sect. 1 applies to criminal as well as to civil proceedings,
‘It shall not be necessary to prove by the attesting witness any instrument,
to the validity of which attestation is not requisite, and such instrument
may be proved as if there had been no attesting witness’ (sect. 7) (x).
This enactment alters the common law rule of proof which required that
documents in fact attested should be proved by the attesting witness
if he was available as a witness (y). Where the attesting witness was
dead (z), or insane (a), or absent in a foreign country, or not amenable
to the process of the superior Courts (b), or where he could not be found
after diligent inquiry (c), evidence of the witness’s handwriting was
admissible (d). Proof of the subscribing witness’s handwriting was
treated as evidence of the execution of the instrument by the party
therein named, whose signature the instrument purported to bear ; and
for the purpose of proving that the instrument was executed by the party
80 named, 1t was not necessary to prove the handwriting of the party (e).

The private documents which need attestation to be valid must still,
as a general rule, be proved by calling an attesting witness, and not by
the admissions of the parties, w hether out of C: ourt or in the witness Im\(/)
The rule does not apply if the document is over thirty years old (g),
or is in the possession or control of the other party, who fails to produce
it on proper notice () or claims a subsisting interest under it, which
claim 1s treated as an admission (i), or where the attesting witness is
unavailable (j).

The obligation to prove such documents applies even if the document
is lost, destroyed, or cancelled, if the name of the attesting witness is
known and he is available or his attestation can be proved by others (k).

Where an instrument is lost its execution by the parties may be
proved (1), but where attestation was requisite and the attesting witness
is dead, it is unnecessary to prove his handwriting, except for the purpose
of proving his identity (m). Under particular circumstances an

(w) Phipson, Ev. (4th ed.) 476, (d) Taylor, Ev. (10th ed.) ss. 1854 «
() 17 & 18 Viet. ¢. 125, 8. 6, which  seq.
related to civil cases only, was repealed in (e) Taylor, Ev. (10th ed.) . 1856,
1892 (8. L. R.). (f) Phipson, Ev. (4th ed.) 480.
() Doe v. Durnford, 2 M. & 8. 62, (9) Taylor, Ev. (10th ed.) ss. 87, 88.
Higgs v. Dixon, 2 Stark. (N. P.) 180, (h) Ante, P 2074,
Abbot v. Plumbe, 1 Dougl. 216. \\Inumn (1) Phipson. Ev. (4th ed.) 483. Roscoe,
v. Garth, 8 Ex. 803. The rule applied even  * Nisi Prius’ (18th ed.), 142. In criminal
if the witness were blind.  Cronk ». Frith, cases admissions by the accused except in
9C & P 197, open Court are not as a general rule
() Anon. 12 Mod. 607. See R. v. St.  operative.
Giles, 1 E. & B. 642, (j) See Roscoe, * Nisi Prius’ (18th ed.),
(a) Currie v. Child, 3 Camp. 133, Wills, Ev. (2nd ed.) 378,
(b) Prince Blackburn, 2 East, 250. (k) Phipson . (4th ed.) 482,

¢.9. when he was in Ireland. Hodnett v. (/) Keeling v Ihll. Peake, Ev. App.
Forman, 1 Stark. (N. P.) 90. XXXIL R.
() Cunliffe v. Sefton, 2 East, 183. (m) R. v St Giles, 1 E. & B. 642,
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instrument signed by one prisoner and attested by another prisoner has
been held admissible against both upon proof of their signatures (n).
Three bills of exchange were accepted in the name of H. T. R., and made
payable at a named bank, and the cashier of that bank proved that he
knew the handwriting of H. T. R., and that the acceptances were in his
writing, that he had kept an account at the bank, but his only means of
knowledge as to the handwriting consisted in his having as cashier paid
cheques drawn in the name of H. T, R., whom he did not know and had
never seen write. It was held that there was sufficient evidence of identity
of the person who had accepted the bills with H. T. R., the defendant in
an action brought upon those bills (o). So where a witness proved that
he saw a person of the name of W. 8. E. write a letter about five years ago,
which letter was produced, and established a case against the defendant,
W. 8. E., for goods sold and delivered, if the identity of the writer and the
defendant were shewn, but the witness had not seen the person since, and
did not know whether he was the defendant ; it was held that there was
sufficient evidence of the identity (p). Evidence that the defendant
was present when the instrument was prepared (¢), or that he had made
acknowledgments respecting it (r), would be sufficient to connect him with
the instrument. If an instrument describes a party on the face of it by
name, place of abode, and trade, proof of the handwriting of the sub-
seribing witness is sufficient to shew that it was signed by a person truly
described as being of that name and place ; but it must also be proved
that the party against whom the document is to be used corresponds with

(n) R. v. Marsh, 1 Den. 505:
M. €. 12, This was an indictment against
Marsh and Lord for attempting to obtain
money from an insurance company by
a false claim in writing for a loss of
a horse, which was signed by Marsh
and attested by Lord; and Wightman,
J.. held that the document was admis-
sible on proof of the handwriting of
the prisoners without calling Lord as a
witness. The point was reserved, but the
case went off on an objection to the indict-
ment, and this point was not noticed. It
should be noted that in this case the
instrument was put in evidence as part of
the fraud charged against both prisoners.

(0) Roden v. Ryde, 4 Q.B. 626, See
Greenshields ». Crawford, 9 M. & W, 314,
For oases where identification was held
insufficient, see Whitelock ». Musgrove,

W. 75.

(p) Sewell v. Evans, 4 Q.B. 626. The
grounds of the decision seem to have been
that where no particular circumstance
tends to raise a question as to the party
being the same, even identity of name is
something from which an inference may be
drawn.  If the name were one of very
frequent occurrence, there might not be
much ground for drawing the conclusion ;
but where a name is not so common, the
inference would  be different.  The sup
position that the right man had been sued

19 L. J. is reasonable, because, if not, he might so

easily prove that he was not the person,
and on account of the danger a party would
incur if he served process on a wrong party
intentionally. In a criminal case it seems
that in general the mere fact that a person
of the same name as the prisoner signed a
document or the like would not be con
sidered sufficient evid of identity
See Logan v. Alder, 3 Tyrw. 557, wh
Bolland, B., said, * Suppose a person to be
tried for forging the signature of W. R. A
of H. House to a bond, and that the
subscribing witness said, * | saw that bond
signed at the inn I keep, but I never saw
the party executing before or since,” could
that prisoner’s case be left to the jury *'
» Roden v. Ryde, supra, Patteson, J.,
and Denman, C.J. In R. ». Murtagh, ¢
Cox, 447 (Ir.), the prisoner was indicted
for making a false declaration, and it was
proved that the declaration was made by
a woman describing herself as E. M., and
that she affixed her mark to it, but the
witnesses were unable to identify the
prisoncr as that woman, and a statement of
the prisoner having been held inadmissible
she was acquitted, and it was not ever
suggested that there was any evidence to
go to the jury. Pennefather, B., and
Moore, J

(¢) Nelson oo Whittall, 1 B. & Ald. 19,
(r) Whitelock v Musgrove, | Cr. & M. 51,
Jayley, )
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that description (s).  Where in an action against J. R, as a petitioning
creditor, proceedings in the bankruptey which showed that the petitioning
creditor was J. R. were held sufficient primd facie evidence of identity (t).
8o where a genuine licence was proved under the seal of the Apothe-
caries’ Company, granting a right to practise and dispense medicines as an
apothecary to a person of the same Christian and surname as the plaintiff,
who had, as an apothecary, prescribed and dispensed medicines to his
patients ; it was held that there was ample evidence to go to the jury
of the identity of the plaintifi with the person named in the licence (u).
8o where in an action against a pilot for negligence in the management of a
vessel, it was objected that no evidence had been given that the defendant
was the pilot, whereon the plaintifi’s counsel called out Mr. Henderson,
intending to call the defendant’s son as a witness to prove that fact,
when a person answered him and said, * Tam the pilot * ; he was not sworn,
but was proved to have been acting as pilot at the time of the accident ;
it was held that there was some evidence of identity, as the name and
calling resembled those of the defendant (v).

Handwriting. —In Doe d. Mudd ». Suckermore (w), Patteson, J.,
said, * All evidence of handwriting, except where the witness sees the
document written, is in its nature comparison. It is the belief which a
witness entertains upon comparing the writing in question with an
exemplar in his mind derived from some previous knowledge. That
knowledge may have been acquired, either by seeing the party write,
in which case it will be stronger or weaker, according to the number of
times and the periods, and other circumstances under which the witness
has seen the party write, but it will be sufficient knowledge to admit the
evidence of the witness (however little weight may be attached to it in
such cases), even if he has seen him write but once, and then merely
signing his surname ; Garrels ». Alexander (x), Powell v. Ford (y), Lewis v.
Sapio (2); or the knowledge may have been acquired by the witness having
seen letters or other documents professing to be the handwriting of the
party, and having afterwards communicated personally with the party
upon the contents of those letters or documents, or having otherwise
acted upon them by written answers, producing further correspondence,
or acquiescence by the party in some matter to which they relate, or by
the witness transacting with the party some business to which they relate,
or by any other mode of communication, between the party and the
witness which, in the ordinary course of the transactions of life, induces
a reasonable presumption that the letters or documents were the hand-
writing of the party ; Lord Ferrers v. Shirley (a), Buller’s * Nisi Prius,’ 236,
Carey v. Pitt (b), Thorpe v. Gisburne (¢), Harrington v. Fry (d); evidence
of the identity of the party being of course added aliunde, if the witness

(%) Thid Henderson, 9 M. & W, 978,
(£) Hamber 2. 730.

. Roberts, 7 (. B. 861.

(u) Simpson v. Dismore, 9 M. & W. (x) 4
47, and see Russell v. Smyth, 9 M. & W. 8 (. & P. 380.
810, where the same Christian and surname, (v) 2 Stark. (N, P.) 164,
profession, residence, and age of a person
named in a suit as those of the defendant
were held sufficient evidence of identity of dd. (Cas.) 130.
the party named in the suit with the () 2C. & P. 21,
defendant, (d) Ry. & M. 90.

Cf. Willman v. Worrall,
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be not personally acquainted with him. These are the only modes of
acquiring a knowledge of handwriting, which have hitherto, as far as 1
have been able to discover, in our law been considered sufficient to entitle
a witness to speak as to his belief in a question of handwriting. In both
the witness acquires his knowledge by his own observations upon facts
roming under his own eye, and as to which he does not rely on the inform-
ation of others, and the knowledge is usually, and especially in the latter
mode, acquired incidentally, and, if I may so say, unintentionally, without
reference to any particular object, person, or document.’

If a witness state that he has only seen a party write once, but thinks
the signature is his handwriting, it is evidence to go to the jury (¢). On
an information for a libel, in order to shew that certain letters were in the
handwriting of the defendant, a witness who had never seen the defendant
write, proved that he had seen a number of letters, which purported to
have come from the defendant on the subject of a cause in which he was
engaged on one side, and the witness on the other side, and that the witness
had acted upon those letters in the course of the cause. Tenterden, C'.J.,
held that the witness was competent to prove the defendant’s hand
writing (/). But where an attorney for three defendants stated that
he did not know the handwriting of one of the defendants, but before
undertaking to defend the action he had required a retainer signed by
all three defendants, and had received a retainer purporting to be signed
by all the defendants, upon which he had acted ; it was held that the
attorney was not competent to prove the handwriting of the one defend-
ant ; for one of the other two defendants might have signed the retainer
for him with his assent (¢).

By the Criminal Procedure Act, 1865 (28 & 29 Vict. c. 18), s. 8,
‘ Comparison of a disputed writing with any writing proved to the
satisfaction of the judge to be genuine shall be permitted to be made by
witnesses ; and such writings, and the evidence of witnesses (h) respecting
the same may be submitted to the court and jury as evidence of the
genuineness or otherwise of the writing in dispute’ (). This section,
which applies to criminal as well as to civil proceeding, alters the former
rule, that handwriting could not be proved by comparing the paper with
any other papers acknowledged to be genuine (j).

This section allows documents proved to be genuine but not relevant

(¢) Garrels .
Cf. Lewis v Saj
C.J.  Stranger ¢
Crouch, 4 Cox, 16

& P. 16. R. v. Cator, 4 Esp. 107
Goodtitle v. Braham, 4 T. R. 497. Gurner
v. Longlands, 5 B. & Ald. 330. As to eross
examining a witness before this Act, as to

Alexander, 4 Esp. 37. 2
M. & M. 391, Abbott,

R. v

R. v. Barber, 1 C. &

arle, 1 Esp. 14.

K. 434.
of a mark from having se
it on several occasions.
M. & M. 516.
(f) R. v. Slan
(g) Drew v. P M. & Gr. 264,
(h) See R. v. ams, 9 Cox, 448.
(1)§This section is applied by s. 1, ‘to
all courts”f judicature, as well criminal as
all others, and to all persons having by
law or | wsent of parties autho
hear, ive, and examine evidenc
Doe d. Mudd ». Suckermore, 6 A. & E. 702,

A witness may prove the identity

the person make
George v. Surrey,

) & P, 213

other documents which were not in evidence
in the case, see Young v. Honner, 2 M. &
Rob. 536; 1 C. & K. 51.  Griffits v. Ivery,
11 A. & E. 322, Hughes v. Rogers, 8 M. &
W. 123, Parke, B.

(j) R. v. Wilton, 1 F. & F. 391, Bram-
well, B. R. v. Coleman, 6 Cox, 163. R.
v. Shepherd, 1 Cox, 237, Erle, J.

v. Williams, 1 Cr. & J. 47. Doed.
Newton, 5 A. & E. 514: 1 D

Solita v. Yarrow, 1 M. & Rob. 13

v Jervis, 8 CL & P, Bromage v. Rice,
7C & P. 548,
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to the issue to be put in for the purpose of comparison (k). The genuine
ness of such documents must be decided by the judge (). It seems
that a person may write something in Court for the express purpose
of comparison under this section. A document, however, written under
such circumstances, cannot altogether be relied on as representing the
writer's ordinary handwriting (m).

A witness giving evidence under this section need not be a pro-
fessional expert, or a person whose skill in the comparison of handwriting
has been gained in his profession or business. A solicitor who had
paid some attention to the study of handwriting has been allowed to
give evidence under the section (n).

If a person has been in the habit of spelling a word in an unusual
manner, that is some evidence that a writing containing that word
sospelled was written by that person, the value of such evidence depending
on the degree of peculiarity in the mode of spelling and the number
of occasions on which the person has used it; and the proof of such
habit is not confined to the evidence of a witness who is acquainted
with it from having seen the person write or correspond with him, but
one or more specimens written by him with that peculiar orthography
will be admissible ; for the object is not to shew similarity of the form of
the letters and mode of writing of a particular word or words, but to
prove a particular mode of spelling a word, which may be evidenced by the
person having orally spelt it in a different way, or written it in that
way once or oftener in any sort of characters, the more frequently the
greater the value of the evidence. Letters, therefore, written by a
plaintiff, in which the defendant’s name was improperly spelled Titch
borne instead of Tichborne, were held to be admissible in evidence, in
order to shew that a libel in which the name was spelt in the same
erroneous manner was in fact written by the plaintiff (o).

As to the examination of skilled witnesses as to the genuineness of
writings, see post, p. 2261,

In order to prove the contents of a telegram sent by the prisoner, the
original message handed in at the post office should be produced and
evidence given to shew that it was sent by him or by his authority,
and the copy received through the office cannot be used until it is shewn
that the original is destroyed (p).

A copy of a parish register purporting to be signed by the curate
cighty years ago may be received with no other proof of handwriting
than the evidence of the present parish clerk, who speaks from his having
seen the same handwriting attached to other entries in the register (¢).

Unstamped Documents. By the Stamp Act, 1891 (54 & 55 Viet.

(k) Birch v. Ridgway, 1| F. & F. 270.  evidence as an expert in handwriting. R.
Cresswell v. Jackson, 2 ¥, & F. 24, v. Wilbain, 9 Cox, 448.  R. v. Harvey, 11
() Cooper v. Dawson, 1 F. & F. 550. Cox, 546, Blackburn, J.
Bartlett v. Smith, 11 M { (0) Brookes v. Tichborne, 5 Ex. 929,
(m) See Cobbett v. Ki (») R. v. Regan, 16 Cox, 204,
490, Arbon v. Fussell, 3 F. & F. . R (g9) Doe d. Jenkins v. Davies, 10 Q.B.
v. Aldridge, 3 F. & F. 781.  R. v Williams, 314. As to proof of ancient writings, see
R. v. Taylor, 6 Cox, 58. cases cited, 1 Mudd v. Suckermore, 5
ock [1894], 2 Q.B. 766: A, & E. 718, See also Taylor, Ev. (10th

3. Apparently a police  ed.) ss. I8T3-1876.  Fitzwalter  Pecrage
constable will not be allowed to give claim, 10CL & F. 193: 8 E. R, 716,
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e, 39), & 14 (1), “Save as aforesaid an instrument executed in any part
of the United Kingdom, or relating wheresoever executed to any property
situate or to any matter or thing done or to be done in the United Kingdom,
shall not exeept in criminal proceedings be given in evidence or he
available for any purpose whatever unless it is duly stamped in accordance
with the law in force at the time when it was first executed.” This
section replaces 17 & 18 Viet. c. 83, s. 27, which superseded prior
Stamp Acts, under which want of a stamp excluded certain documents
even in eriminal proceedings (r).

Bankers® Books.— By the Bankers’ Books Evidence Act, 1879 (42
Viet. . 11), 8. 3, “ Subject to the provisions of this Act, a copy of any
entry in a banker’s book shall in all legal proceedings be received as
primd facie evidence of such entry, and of the matters, transactions, and
accounts therein recorded.’

By sect. 4, “ A copy of an entry in a banker’s book shall not be
received in evidence under this Act, unless it be first proved that the book
was at the time of the making of the entry one of the ordinary books
of the bank, and that the entry was made in the usual and ordinary
course of business, and that the book is in the custody or control of the
bank. Such proof may be given by a partner or officer of the bank,
and may be given orally or by an affidavit sworn before any commissioner
or person authorized to take affidavits.’

By sect. b, ‘ A copy of an entry in a banker’s book shall not be
received in evidence under this Act, unless it be further proved that
the copy has been examined with the original entry, and is correct.
Such proof shall be given by some person who has examined the copy
with the original entry, and may be given either orally or by an affidavit
sworn before any commissioner or person authorized to take affidavits.’

By sect. 6, “ A banker or officer of a bank shall not in any legal pro-
ceeding, to which the bank is not a party, be compellable to produce
any banker’s book, the contents of which can be proved under this
Act, or to appear as a witness to prove the matters, transactions, and
accounts therein recorded, unless by order of a judge made for special
cause,

By sect. 7, * On the application of any party to a legal proceeding,
the court or judge may order that such party be at liberty to inspect
and take copies of any entries in a banker’s book for any of the purposes
of such proceedings. An order under this section may be made either
with or without summoning the bank or any other party, and shall be
served on the bank three clear days before the same is to be obeyed, unless
the court or judge otherwise directs.’

The effect of the definition of Court and legal proceeding, sect. 10,
is that a magistrate sitting in Court may make an order for inspection of
bankers’ books containing the account of a person accused of crime (s).

This section gives power to order inspection of entries in bankers’

(r) See Rayson v. South London Tram- (s) R. v. Kinghorn [1908], 2 K.B. 949,
ways Co. [ I8! 2 Q.B. 304, Highmore, dissenting from the view of Cole
Stamp Laws, p. 58, As to cases on former  ridge, C.J., in R. v Bradlaugh, 15 Cox,
law, see Archb. Cr. PL (22nd ed.) 354, 222 (n).

Taylor, Ev. (10th ed.) s. 426

g
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books relating to banking accounts kept on behalf of a party to the
action, although in the name of a person who is not a party (¢).

By sect. 8, “ The costs of any application to a court or judge under
or for the purposes of this Act, and the costs of anything done or to be
done under an order of a court or judge made under or for the purposes
of this Act, shall be in the diseretion of the court or judge, who may
order the same or any part thereof to be paid to any party by the bank,
when the same have been occasioned by any default or delay on the
part of the bank. Any such order against a bank may be enforced as
if the bank was a party to the proceedings.

By sect. 9, “In this Act the expressions “ bank ™ and * banker ”
mean any person, persons, partnership, or company carrying on the
business of bankers, and having duly made a return to the Commis
sioners of Inland Revenue, and also any savings’ bank certified under
the Acts relating to savings’ banks, and also any Post-Office savings’ bank.’

By sect. 11 (2) of the Revenue Friendly Societies, and National Debt
Act, 1882 (45 & 46 Viet. ¢. 72), the expressions * bank * and ‘ bankers’ are
extended to include ‘ any company carrying on the business of bankers to
which the Companies Acts, 1862 to 1880 are applicable, and having duly
furnished to the registrar of joint stock companies a list and summary
with the addition specified by this Act.” The fact of any such bank
having duly made a return to the Commissioners of Inland Revenue
may be proved in any legal proceeding by production of a copy of its
return verified by the affidavit of a partner or officer of the bank, or
by the production of a copy of a newspaper purporting to contain a
copy of such return published by the Commissioners of Inland Revenue,
The fact that any such savings’ bank is certified under the Acts relating
to savings’ banks may be proved by an office or examined copy of its
certificate, the fact that any such bank is a Post-Office savings’ bank
may be proved by a certificate purporting to be under the hand of H.M.
Postmaster-General or one of the secretaries of the Post-Office,

Expressions in this Act relating to * bankers” books * include ledgers,
day books, cash books, account books, and all other books used in the
ordinary business of the bank.

By sect. 10, * In this Act the expression * legal proceeding ' means
any civil or criminal proceeding (u) or inquiry in which evidence is or
may be given, and includes an arbitration ; the expression ** the court ™
means the court, judge, arbitrator, persons or person before whom a
legal proceeding is held or taken; the expression “a judge” means
with respect to England a judge of the High Court of Justice. . . . The
judge of a county court may, with respect to any action in such court,
exercise the powers of a judge under this Act.’

By sect. 11, * Sunday, Christmas Day, Good Friday, and any bank
holiday shall be excluded from the computation of time under this Act.’

(f) Howard v. Beale, 23 Q.B.D. 1. See (u) See R. v. Kinghorn [
the Annual Practice, 1909, for decisions 949, ante, p. :
on this Act,

1908, 2 K.B.

VOL. 11, 4a
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CANADIAN NOTES,
OF WRITTEN EVIDENCE,
See. 1.—Public Documents.

(a) Official Documents.
Judicial Notice.

(1) Shall be taken of lmperial Aets, of ordinances, ete. R.S.C,
(1906) eh. 145, see. 17.

Under this seetion it was held in a Quebee case that the Court
should take judicial notice of the Ontario Companies Act in proof that
the accused charged as a director of a trading company with fraudu-
lently publishing a false statement of its affairs, was in fact a director
heeause he was the president of the company, and by the Ontario Com-
panies Act, under which the company was incorporated, the president
must be chosen from the directors. R. v. Gillespie (1898), 1 Can. Cr.
(‘as. 551 (Que.).

(2) Shall be taken of all public Acts of Canada. R.S.C. (1906)
ch, 145, see. 18,

Documentary Evidence.
Copies of Acts, ete.,, by King’s printer shall be evidence. R.S.C.
1906) ch., 145, see. 19.

Imperial proclamations, how admitted as evidence. R.S.C. (1906)
ch, 145, see. 20.

Proclamations, ete., of Governor-General, how admitted as evidence,
RS.C. (1906) ch. 145, see. 21,

Proclamations, ete., of Lieutenant-Governor, how admitted as evi-
dence, R.S.C. (1906) ch. 145, see. 22,

In the North-West Territories, how admitted as evidence. R.S.C.

1906) ch, 145, sec. 22,

No order, conviction or other proceeding made by any justice or
stipendiary magistrate shall be quashed or set aside, and no defendant
shall be discharged, by reason of any objection that evidence has not
heen given of a proclamation or order of the Governor in Council or of
any rules, regulations, or by-laws made by the Governor in Counecil
m pursuance of a statute of Canada or of the publication of such
proclamation, order, rules, regulations or by-laws in the Canada
Gazette. And such proclamation, order, rules, regulations and by-laws
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and the publication thereof shall be judicially noticed. Cr. Code sec,
1128,

Official documents of municipal corporations, ete., how admitted as
evidence., R.S.C. (1906) ch. 145, see. 24,

A copy of by-laws of the Montreal Harbour Commissioners, certi-
fied as a true copy under the hand and seal of the secretary, is suffi-
cient, to the extent it covers; but, semble, proof should also be made
of approval by the Governor in Council and of publication in the
Canada Gazette. Perranlt v. Montreal Harbour Commissioners
(1898), 4 Can. Cr, Cas. 501 (Que,).

Publie aceount books, ete., and documents, how admitted as evi-
dence. R.S.C. (1906) ch. 145, see. 25.

Entries in books of Government departments, how admitted as
evidence, R.S.C. (1906) ch. 145, sec. 26,

Notarial Acts of Quebee provinece, how receivable in evidence,
R.S.C. (1906) ch, 145, see. 27.

Order in writing of Secretary of State, how receivable. R.8.C.
(1906) ch. 145, sec. 29,

Copies of official notices, ete., how receivable. R.S.C. (1906) ch.
145, see. 30,

Notice of produetion of official book or document, R.S.C. (1906)
ch, 145, see. 28.

The provisions of the section do not apply to the registers of acts
of civil status in the Province of Quebee; certified extracts of which
are admissible under the law of Quebee without previous notice to the
aceused, R. v. Long (1902), 5 Can. Cr. Cas. 493 (Que.), and Can.
Evidence Act, see. 35,

Proof of handwriting of person certifying copy of official docu-
ment not required. R.S.C. (1906) ch. 145, seec. 31,

(b) Judicial Documents, Records, etc.

(a) Evidence of Judicial Proceedings, Records, ete—~R.S8.C.
(1906) ch, 145, sec. 23,

Depositions Under Fugitive Offenders Act.—The Fugitive Of-
fenders Aet, R.S.C. (1906), provides as follows:—

““Depositions, whether taken in the absence of the fugitive or vther-
wise, and copies thereof, and official certificate of, or judicial docu-
ments stating facts, may, if duly authenticated, be received in evidence
in proceedings under this Act.”” See, 28,

“Warrants and depositions, and copies thereof, and official certi-
ficates of faets or judicial documents stating facts, shall be deemed
duly authenticated for the purposes of this Act if they are authenti-
cated in manner provided for the time heing by law, or if they pur-
port to be signed by or authenticated by the signature of a judge,

R s e L
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magistrate or officer of the part of His Majesty’s dominions in which
the same are issued, taken or made, and are authenticated either by
the oath of some witness, or by being sealed with the official seal of a
Secretary of State, or with the public seal of a British possession, or
with the official seal of a Governor of a British possession, or of a
Colonial Secretary, or of some Seeretary or Minister administering a
department of the Government of a British possession,

““(2) All Courts and magistrates shall take judicial notice of every
such seal, and shall admit in evidence without further proof of the
documents authenticated by it.”" See. 29.

(b) Criminal Proceedings.—Proof of Matters of Record,

Certificate of former trial upon trial of indictment for perjury.
Code see, 979.

Proof of Matters of Record.—On a charge of perjury committed
at the trial of an indietment, such trial and the indictment, verdiet,
and judgment therein must be proved as matters of record. Such
proof may be given either by the production of the original record
or of an exemplification thereof, or by a certificate under Code sec,
979 of the substance and effect of the indictment and trial. R. v,
Drummond, 10 Can, Cr. C'as. 340 (Ont.),

The viva voce testimony of the clerk of assize and of the official
stenographer with the produetion of the official book of entry in which
the clerk recorded his memoranda of the proceedings and of the steno
grapher’s notes of the evidence, are insufficient as legal proof of the
fact of the former trial.  Where a conviction has been made without
the legal proof required by law of an essential part of the erime, such
defeet is a “‘substantial wrong or miscarriage at the trial,”’ and the
conviction must be set aside. R. v. Drummond, 10 Can, C'r. Cas. 340,
10 O.1.R. 456.

Upon a charge of perjury in respect of evidence taken hy a magis-
trate on requiring sureties to keep the peace under sec. 748(2) the
false statement may be proved by oral testimony, although not re-
corded in the minutes of evidence then made by the magistrate. R. v.
Doyle (1906), 12 (‘an. Cr. Cas. 69.

Proof of Previous Conviction.—See R.8.C. (1906) ch. 145, see. 12,

Proof of Previous Conviction—The date of the information upon
which a summary convietion is based may properly be included in the
conviction itself, although it is no longer essential for the purpose of
upholding the conviction,

If the certificate or exemplification be that of a Court having a seal
it must be certified under such seal ; if the proceedings to be certified be
before a justice of the peace or coroner, the proceeding may be certified
under the hand or seal of such justice or coroner; and, if any such
Court, justice or coroner has no seal, or so certifies, then a copy pur-
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porting to be certified under the signature of a Judge or presiding
magistrate of such Court or of such justice or coroner is admissible
without any proof of the authenticity of such signature or other proof
whatsoever. (‘anada Evidence Aect, R.S.C. ch. 145, see. 23,

The question whether the defendant had been previously convicted
or not is within the jurisdiction of the magistrate on a charge for a
second offence in a summary conviction matter, and his finding thereon
on competent evidence is conclusive. R. v. Brown, 16 Ont. R. 41.

It is said that where no particular circumstance tends to raise a
question as to the party being the same, identity of name is in eivil
cases something from which an inference of identity may be drawn in
proof of a signature to a document, but that, in a eriminal case, the
mere fact that a person of the same name as the prisoner signed a
document, or the like, would not be considered sufficient. Russell on
Crimes, 6th ed. (1896), vol. 3 (n). Section 982 expressly refers to
““proof of identity of the person,’’ but it has been held that where the
name and deseription is the same, a presumption of identity arises,
which throws the onus on the accused to disprove the same. Ex parte
Dugan, 32 N.B.R. 98; R. v. Clarke, 15 O.R. 49; R. v. Batson, 12 Can.
Cr. Cas, 62, But quere whether such construction gives full force
to the words of the section.

A defendant in a eriminal case tendering himself as a witness on
his own behalf is subject on eross-examination to be questioned as to
whether he has been convieted of any offence, and upon being so ques-
tioned, if he either denies the fact or refuses to answer, the opposite
party may prove such conviction; and a certificate under Code sec.
982 will upon proof of the identity of the witness as such conviet, be
sufficient evidence of his convietion, without proof of the signature or
the official character of the person appearing to have signed the certifi-
cate. Can. Evid. Aet, sec. 12; Phipson on Evidence, 2nd ed., 164.

Where the depositions and record of proceedings before the magis-
trate for a second offence under the Ontario Liquor License Act did
not disclose any evidence or submission of a prior conviction, leave was
refused on habeas corpus to supplement the proof by affidavits shewing
that such evidence was in fact given or admission made. R. v, Farrell
(1907), 12 Can. Cr. Cas. 524, 15 O.L.R. 100,

The omission of the magistrate to ask the accused on a charge of a
second or subsequent offence, whether he had been previously con-
victed does not deprive him of jurisdiction to receive proof of the prior
conviction. R.v. Wallace, 4 Ont. R. 127, per Armour, J.; R. v. Brown,
16 Ont. R. 41.

It has been held that the magistrate cannot act on his own personal
knowledge of identity. R. v. Herrell (No. 1), 1 Can. Cr. Cas. 510.

An accused person examined as a witness on his own behalf may
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be eross-examined as to whether he has been previously convieted of
an indictable offence, whether or not the charge upon which he is being
tried sets out the fact of a previous convietion, and although no evi-
dence of good character has been adduced for the defence. R. v.
D’Aoust (1902), 5 Can. Cr. Cas. 407 (Ont.).

(e) Foreign Judicial Proceedings.
Proof of in Evidence.—See R.S.C. (1906) ch. 145, see. 23.

(d) Public Books and Registers.

Proof of public books, documents, and registers. R.S.C. (1906)
ch. 145, see, 25,

Proof of entries in books of Government department. R.S.C.
(1906) ch. 145, see. 26.

Notice of production of book, ete. R.S.C. (1906) sec. 28,

See. 2.—Private Documents,

Ezxecution.—See R.S.C. (1906) ch, 145, see. 32.

Impounding of Forged Document Admitted in Evidence—See
R.S.C. (1906) ch. 145, sec. 33.

Comparison of Disputed Handwriting with Genuine.—See R.S.C.
(1906) ch. 145, see. 8.

A jury may properly make a ecomparison of disputed handwriting
although no witness has been called to prove the handwriting to be
the same in both, and may draw their own conclusions as to its authen-
ticity, if an admittedly genuine handwriting and the disputed hand-
writing are both in evidence for some purpose in the case. R. v,
Dixon (No. 2) (1897), 3 Can. Cr. Cas. 220 (N.S.).

An aceused person does not, by offering himself as a witness on his
own behalf become bound to write in the witness-box at the direction
of the Judge a specimen of his handwriting for ecomparison with a
document in evidence. Where the accused had furnished a specimen
of his handwriting by direction of the Court at a previous trial, but
under protest from his counsel, the specimen so obtained should be
excluded on the subsequent trial. R. v. Grenier, 10 Can. Cr. Cas. 33.

Inspection of Documents.—Right of accused to inspect documents.
See Code sec. 894,
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OF CONFESSIONS, ADMISSIONS AND DEPOSITIONS,

Seer. L—Or CONFESSIONS AND ADMISSIONS.

Jupiciar confessions, i.e. pleas of guilty on arr

ignment if made freely (a)

by a person in a fit state to plead are conclusive as to guilt in fact of the
offence charged (b) : but are not conclusive that the indictment charges

A

an offence against the law (c).

to confessions or admissions before a
magistrate at the preliminary inquiry, vide post, pp. 2214, :

217.

Extrajudicial Confessions. —A free and voluntary confession of guilt
made by a person accused of crime, in the course of conversation with
persons other than a judge or magistrate seised of the charge against
him is admissible in evidence against him, because it is presumed that no
man would make such a confession against himself if the facts confessed

were not true (ece).

(a) Archb. Cr. PL (23rd ed.) 330. See
Faylor, Ev. (10th ed.) s. 8 Phipson,
Ev. (4th ed.) 242.

(h) An appeal against a conviction after
a plea of guilty on the ground that the
appellant’s plea was not in law sufficient to
warrant conviction has been summarily
dismissed as frivolous. R, v. Oliver, 1 Cr.
App. R. 45, But in R. e, Verney, 2 Cr.

v R 107, & man who had pleaded guilty
at the trial was allowed to prove on
appeal that the plea was false in fact,

(e) R.v. Brown, 24 Q.B.D.

(ee) Gilb. Ev. 123. R. v. Lambe, 2
Leach (4th ed.) seo R, n
Thompson [1893], 2 Q.B. 15. Black-
stone  and  Foster, JJ.,, entertained a
different opinion. (See Fost. 243.) The
former  says (4 BL Com
P
not in authority as magistrates : * Even in
cases of felony at common law, they are the
weakest and most suspicious of all testi-
mony, very liable to be obtained by artifice,
false hopes, promises of favour, or menaces,
seldom remembered accurately, or reported
with precision, and incapable in their nature
of being disproved by other negative evi
denc A distinction may be properly
made in the weight to be attached to con
fessions.  1f a confession be reduced into
writin

, in
king of confessions made to persons

o either by the prisoner, or hy some

one and read over to him, and it

he clearly shewn that the confession was
the spontancous and voluntary act of the
prisoner, such a confession would be en-

titled to great consideration.  But if a con-
fession were proved by a witness, and
rested upon his capability of understanding
what was said by the prisoner, his com-
petency to remember the very words used,
and his fidelity and accuracy in relating
them to the jury, it ought to be received
with very great caution. For besides
the dan

r of mistake, from the misappre-
hension of witnesses, the misuse of words,
the failure of the party to express his own
meaning, and the infirmity of memory, it
should be recollected that the mind of
the prisoner himself is oppressed by the
calamity of his situation, and that he is
often influenced by motives of hope or fear
to make an untrue confession.  The zeal,
too, which so generally prevails to detect
offenders, especially in cases of

gravated
guilt, and the strong disposition in the per-

in pursuit of evidence to
rely on slight grounds of suspicion, which
are exaggerated into sufficient proof, to-
gether with the character of persons neces-
sarily called as witnesses in cases of secret
and atrocious crime, all tend to impair the
value of this kind of evidence, and some.
times lead to its rejection where in civil
actions it would have been received.’
Taylor, Ev. (10th ed,) s, 8
observation of Foster, J.,
in mind, that * this evidence is not, in the
ordinary course of things, to be disproved

by that sort of negative evidence by which
the proof of plain facts may be and often is
confronted.”  Fost. 243, Parke, B., said

i a2
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An extrajudicial confession, if duly made and satisfactorily proved,
is sufficient alone to warrant a convietion, without any corroboration
aliunde (d) in the case of most crimes: but such a confession is not as

a rule accepted by itself in cd

es of murder (¢), or bigamy, or offences

involving title to property, all which may involve mixed questions of law

and fact (f).

A confession is not conclusive evidence against a prisoner, and when
it involves matter of law as well as matter of fact, is to be received with
more than usual caution, Thus on an indictment for setting fire to a ship
with intent to defraud (i, and E. being part-owners of the ship, a declara-
tion of the prisoner that G. and E. were part-owners was received in
evidence ; but it was objected that the bill of sale, under which Gi. and
E. claimed, was invalid in law ; and it was held that, if by reason of the
invalidity of the document evidencing the transfer of their shares, their
legal title to them could not be established, the declaration of the prisoner
could not be relied upon for that purpose (7). Where, on an indictment
for bigamy, the prisoner had confessed the first marriage, but it appeared
that the marriage was void for want of the consent of the gnardian of
the woman, the prisoner was acquitted (h). And admissions of a former
valid marriage is regarded as some, but not as sufficient evidence to

convict of bigamy (7).

that *too great weight ought not to he
attached to evidence of what a party has
been supposed to have said ; as it very
frequently happens, not only that the
witness has misunderstood what the party
has said, but that by unintentionally
altering a few of the expressions really used,
he gives an effect to the statement com-
pletely at variance with what the party
really did say.” Earle v Picken, 5 C. &
P 542, note.  R. v. Simons, 6 C. & P .

(d) R. v. Wheeling, 1 Leach, 311 n, R,
v Eldridge, R, & R. 440, R. ». Falkner,
bid. 481, R. o. White, R. & R.508. R. v
ippet, R. & R. ¢ 2. v Burton, Dears,
282, R. v Tufls, . & P
Unkles, Ir. Rep. 8 C. L. 50, R. . Sullivan,
16 Cox, 347. R. v Kersey, 1 Cr. App.
K. 260, In R. o Edgar, Monmouth
Spr. Ass. 1831 (MSS, (L 8. Gu), the prisoner
was indicted for obtaining money of a
friendly socicty by false pretences; the
rules of the society had not heen enrolled,
but the prisoner, who was a member of the
society, had acted under them, and it was
contended that he had thereby admitted
their validity, and the position in the text
was cited as a stronger decision 3 on which
Patteson, J., said: * Could a man be con-
victed of murder on his confession alone,
without any proof of the person being
killed ¥ T doubt whether he could.” In R,
v. Sutcliffe, 4 Cox, 270, where a robbery
had been committed on a moonlight night,
Cresswell, left the case to the jury on
confessions of the prisoner, though™ the
prosecutor swore the prisoner was not one
of the men who robbed him. The remark

on this case is that the prosecutor might he
in err the prisoner must know whether
he was guilty or not, In Ireland on the
authority of these cases it has been held
that a confession although extrajudicial is
sufficient without independent proof of the
erime to sustain a conviction R, v, Sullivan
16 Cox, 347. It seems doubtful whether
in England, tit mere confession, if extra-
judicial, by a prisoner would be sufficient
in itself to warrant a convietion. Seo
Taylor, Ev. (10th ed.) s. 868. Roscoe, Cr.
Ev. (13th ed.) 35, 36. Hawk, c. 46,
8 36. But see R. v. Kersey, ubi sup.
In the United States the prisoner’s confes
sion when the eorpus delieti is not other
wise proved, has been held insufficient to
warrant conviction.  ( nleaf, Ev. X
Guild's case, 5 Halst. 163, 185, Long's
case, 1 Hayw. 524 (455).

(¢) In R. ». Warickshall, 1 Leach, 263,
note (a), reference is made to the ease of
three men tried and convicted for the
murder of H. at Campden in Gloucester
One of them, under the promise of

shire.
pardon, confessed himself guilty of the fact.
The confession, therefore, was not given in
evidence against him, and a few years
afterwards it appeared in evidence that H.

was alive,
(f) See Phipson, Ev. (4th «l
() R. v. Philp, 1 Mood.
(k) Anon. 3 Stark. Ev. 804, note (m), Lo
Blane, J.
(i) R. . Flaherty, 2 . & K. 7 R. v
13 Cox, 178. R. v Lindsay, 66
R. v. Johnson, 103 L. 109
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(a) Confessions must be Free and Voluntary.

A confession, to be admissible, must be free and voluntary: that
is, must not be extracted by any sort of threat or violence, nor obtained
by any direct or implied promise, however slight, nor by the exertion
of any improper influence (j) by persons in authority, because under
such circumstances the party may have been influenced to say what is
not true (1).

The object of the rule relating to the exclusion of confessions is to
exclude all confessions which may have been procured by the prisoner
being led to suppose that it will be better for him to admit himself to be
guilty of an offence which he really never committed (/). In determining,
therefore, whether a confession be admissible or not, * the only proper
question is, whether the inducement held out to the prisoner was cal
culated to make his confession an untrue one * (m).

The general principle on which the decisions on this subject seem
to have proceeded seems to be that if, under the circumstances, there is
reasonable ground for presuming that the disclosure was made under the
influence of any promise or threat of a temporal nature by a person in
authority, the evidence ought not to be received : for the law cannot
measure the force of the influence used, or decide upon its effect upon
the mind of the prisoner, and therefore excludes the declaration if any
degree of influence has been exerted. It is a question for the Court, and
not for the jury, to decide whether, under the particular circumstances of
the case, the confession is admissible (r) ; and if there is reason to think
that the confession was induced by the pressure of questions by one in
authority or in order to escape from his custody it should be rejected (o).

There is a simple test by which the admissibility of a confession
may be decided. 1Is it proved affirmatively by the prosecution that the
confession was free and voluntary ? that is, was it preceded by any

(j) This statement, attributed toSir K, V,  see Taylor, Ev. (10th ed.) s 872, R. ¢
Williams, is quoted and approved in R. v.  James, C. C. A, 30 July, 1909,
Fennell, 7 Q.B.D. 147, 150, and again in Scott, D. & B, 47; 25 L. J.
R. v Thompson [1803], 2 Q.B. 12, 17. It Campbell, C.J
15 & mistaken notion that evidence of con-

ained by promises or threats
i to be rejected from regard to public
fuith, or on a presumption of law that they
e false by reason of the circumstances
under which they were made. See R. v.
Baldry, 2 Den. 430, Pollock, C.B. Con-
fessions  are received in  evidence, or
rejected as inadmissible, upon a considera-
tion whether they are or are not entitled to
credit. A free and voluntary confession is
deserving the highest credit, because it is
presumed to flow from the strongest sense
of guilt; and therefore it is admitted as
oof of the crime to which it refers ; but
u confession forced from the mind by the
flattery of hope, or the torture of fear,
comes in o questionable a shape, when it is
to be considered as the evidence of guilt,
that no credit ought to be given to it ; and
therefore it is rejected. R, v, Warickshall,
I Leach, 263, Eyre and Nares, BB, And

. Court, 7 C. & P. 4806, Littledale,
J. In R. v, Baldry, 2 Den. 430, Camp-
bell, C.J., said : * The reason is, not that the
law supposes that the statement will be
false, but that the prisoner has made the
confession under a bias, and that, therefore,
it would be better not to submit it to the
jury.”  But see Lord Campbell’s dictum,
R. v. Scott, supra.

(m) R. v. Thomas, 7 C, & . 345, Cole-
ridge, J.

(n) R post, p. 2180, In R. v
Garner, 1 Erle said : *In
every case it is for the judge to decide
whether the words were used in such a
manner, and under such circumstances, as
to induce the prisoner to make & confession
of guilt, whether such confession were true
or no.’

(0) R. v. Knight, 20 Cox, T11: 69.). P
106, Channell, .J.
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inducement to make a statement held out by a person in anthority ?
If 50, and the inducement has not clearly been removed before the state
ment was made, evidence of that statement is inadmissible (p). The
burden of proof lies upon the prosecution (¢) and for this reason it is
unusual if not improper to open to the jury the details of any alleged

confession,

(b) Persons whose Inducements will exclude Confessions.

An inducement to confess does not render the confession inadmissible
unless it was held out by a person in authority or by a person acting in the
presence of and without the dissent of a person in authority (r). All
who are engaged in the arrest, detention, prosecution, or examination
of a prisoner are considered as persons of such authority that their
inducements will exclude any confession thereby obtained. Thus an in
ducement held out by the prosecutor (s), the prosecutor’s wife (f), or his
attorney (u), or by a constable or other officer (), or by some person
assisting a constable (w), or assisting the prosecutor (), in the appre
hension or detention of the prisoner, or by a coroner (y) or a magistrate
acting in the case (2), or other magistrate (a) or magistrate’s clerk (b), or
by a gaoler (¢), or by a person having authority over the prisoner, as
the master or mistress of a servant in the case of an offence against the
person or property of either (d), or by a person in the presence of one in
authority with his assent, whether direct or implied (¢), will be sufficient
to exclude a confession made in consequence of such inducement,

The prisoner, when taken into custody, was told by a person who
had accompanied the prosecutor in pursuit of the prisoner that it would
be better for him to confess ; but it was urged that as he was a person
who had no authority to interfere, the confession was admissible. Little
dale, J., rejected the confession,saying : * That applies to mere strangers ;
here the person went with the prosecutor, and was acting with his
authority and sanction’ (/).

Where a felony was committed on board a ship by the prisoner,
(one of the crew), against another of the crew, and the master of
the ship threatened to apprehend the prisoner, it was held that
this threat excluded a confession; for the offence being a felony,

(p) R. e, Thompson [1893), 2 Q.B. 12,  C. & P. 98 (n), post, p. 2162,
Cave,J e MeCraw, 12 Canada Cr. Cas, (w) 1 Phill. Ev. 407.

253 (r) R. v. Stacey, MSS. . 8. G. infra,
and cases note (f).

J. QB (y) R. Waltho, June 17, 1905, Cited
Ev. (4th ed.) 24

is, 11 Cox
. Clewes, 4 C. & P. 221,
Drew, 8 C. & . 140,

Gilham, 1 Mood. 136, pos,

(q) R. v. Thompson, ubi sup
there cited.  CL R. v, Rose, 67 L
289, 18 Cox, 71
(r) Phipson, Ev. (4th ed.) 243. R. r.
Pountney, 7 C. & P 302, (a) R. v,
(¢) R. v. Jenkins, R. & R. 492, R. n h) R.
Thompson, 1 Leach, 201. v Cans,
ibid 3
(1) R. v. Upchurch, 1 Mood. 465, (d) R.v. Upchurch, supra. R. v. Taylor,
(u) R. v, Croydon, 2 Cox, 67, an attorney 8 C. & P. 733, R. ». Moore, 2 Den. X
endeavouring to discover some burglars R, ». Warringham, 2 Den. 447 n.
for the purpose of prosecution, post, p. 2168, (¢) R. v Taylor, supra. R. v. Pountney
(v) R. v Gillis, 11 Cox, 69 R. v 7C & P.302. R.v. Garner, 1 Den,
Shepherd, 7 C. & P. 579, but not his wife. () R. ». Stacey, Monmouth Spr. /
3. v. Hardwick, 1 Phill. Ev. (Tthed.)3; 1 1830, MSS. (. 8. G,

1r vl i
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and a  felony having been actually  committed, the master had
power to apprehend the prisoner on reasonable suspicion that he was

guilty (y).

Where a constable, who had a prisoner in custody on a char

murder, pli

s of

d her in the custody of a woman whilst he went to the

inquest, to prevent her going away, and the woman held out an induce-

ment to her, it wi

held that a statement made in consequence ws

s not

admissible, as it was made after an inducement held out by a person

who had her in custody (k).
‘1t has been @

ed, that a confession made upon the promises or

threats of a person erroneously believed by the prisoner to possess

authority, the person assuming to :

't in the capacity of an officer or

magistrate, ought upon the same principle (on which confessions to
persons having authority are rejected) to be excluded. The principle
itself would seem to include such a case; but the point is not known
to have received any judicial consideration ’ (1).

(g) Anon., as stated by Parke, B, in R
r. Moore, 2 Den 2: 21 L. J. M. C. 199,
I'his seems to he the same case as R, ¢
Parratt, 4 C. & P, 570, except that the
threat there was by the captain. The
cnse as stated by Parke, B., fully supports
note (1), infra. . N G,

(M) R. v. Enock, 5 C. & P. 5
J., after consulting Taunton, J Nee
R. v. Windsor, 4 & F. 360. Roscoe,
Cr. Ev. (13th ed.) 36, Butin R. v. Sleeman,
Dears. 249, the last ground of decision is
the other way.  Cf. R. v. Vernon, 12 Cox,
153, Taylor, Ev. (10th ed.) s. 873
(1) Greenleaf, Ev. 258,  As the question
turns upon the effect produced upon the
mind of the prisoner, and as that effect
must be the same, whether the party be an
officer or not, provided the prisoner believed
him to be so, it should seem that a confes
ion under such circumstances ought not to
be admitte R. v. Frewin, 6 Cox,
0. In considering  these questions it

, Parke,

ould be remembered that every person
has authority where a felony has been com
mitted to arrest the party who committed
it: in this respect, therefore, a private
individual and a constable stand upon
the same footing, and this may be
well deserving of consideration in cases
where the inducement s held out in
the absence of the prosecutor or an
officer. If a private person after a felony
had  been  committed were to tell a
person not in custody that he suspected him
of the felony, and that if he would confess
he would let him go, but that if he would not
he would apprehend him, it might, it is
coneeived, be well contended that a con
fession obtained thereby would be inad
missible, on the ground that the party had
wuthority to apprehend, and was in effect
a constable pro hae viee,  After the recent
cases, an inducement by a private person,
it should seem, can only be considered as

inoperative when it is given in the presence
of a person in authority, such person
expressing his dissent to it or cautioni

the prisoner

ainst trusting to it, or where
it is given to a prisoner in custody, no one
having authority being present, as if a
private person were to advise a prisoner
in gaol through the grating to confess,
or send a letter to him to the same effect
* The difficulty experienced in this matter

(Greenleaf, Ev. 25!
from the endeavour to define and settle,
as a rule of law, the facts and circumstances
which shall be deemed in all cases to have
influenced the mind of the prisoner in
making the confession. In regard to
persons in authority there is not much room
to doubt. Public policy, also, requires
the exclusion of confessions obtained by
means of inducements held out by such
persons.  Yet even here the age, experi-
ence, intelligence, and constitution, both
physical and mental, of prisoners are so
various, and the power of performance so
different in the different persons promising,
and under different circumstances of the
prosceution, that the rule will necessarily
sometimes fail of meeting the truth of the
case But as it is thought to succeed in a
large majority of cases, it is  wisely
adopted, as a rule of law applicable to them
all.  Promises and threats by private
persons, however, not being found so uni
form in their operation, perhaps may, with
more propriety, be treated as mixed gues
tions of law and fact ; the principle of law
that the confession must be voluntary
being strietly adhered to, and the question
whether the promises or threats of the
private individuals who employed them
were suflicient to overcome the mind of
the prisoner, being left in the diseretion f
the judge under the cireumstances of the
case C. 8. G, See Taylor, Ev. (10th ed.)

) * seems to have arisen
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An inducement held out in the presence and without the dissent of a
person in authority is treated as if held out by him,

Upon an indictment for housebreaking, it appeared that the prisoner
resided with her husband, and that a constable went to their house,
and charged her with breaking into the prosecutor’s house, which she
denied ; but her husband coming in shortly afterwards, he told her if she
knew anything about it to tell the truth. The constable, though present,
made no observation, except that he must take her to the station-house,
and desired her to go upstairs and put her things on.  While she was up
stairs she desired the constable to call her husband, and then made a
statement as to certain articles of dress, which she produced, as having
been purchased with the money which had been stolen. It was objected
that what the prisoner said was inadmissible, as it was obtained by an
inducement held out by her husband in the presence of the constable ;
and as the proceeds of the stolen property were found in the husband’s
house, he was prima facie liable to account for it, and that a statement
made by the wife in the presence of and under the coercion of the husband,
by which she accused herself and exculpated him, was clearly caused by
undue influence on her mind. Pollock, C.B., said: * The fact of the
constable being present and not dissenting from what was said places
the expressions used by the husband on lln- same footing as if they
had been used by the constable ; and I think that, as the ¢ nmluhln was i
person in authority, such an inducement ought to be sufficient to exclude
the admission. Besides, I think there is a great deal of weight in what is
urged as to the effect of the prisoner’s statement being to exculpate her
husband, and that I ought to be careful not to admit anything which
may have been said in consequence of his coercion (j).

Where two prisoners charged with murder were being conveyed
in a cart, and the constable was in the cart with them, and could hear
all that passed, and one prisoner said to the other, * You had better
speak the truth,” and the constable made no remark; Wightman, J.,
after consulting Parke, B., held that a statement then made was in
admissible, as llw inducement appeared to have the sanction of the
constable who was present, and apparently assented to it (k).

Where the prisoner, a girl of fifteen, while in the custody of a police-
man, said to her mistress, * If you will forgive me I will tell you the truth,’
to which the mistress replied, * Ann, did you do it ¢’ and the prisoner
thereupon, in the presence of the constable, made a statement, Watkin
Williams, J., held this to be inadmissible in evidence (l).

Where on an indictment for committing an unnatural crime with a
mare, the prisoner was found by the owner of the mare in a stable with
the mare, and his trousers undone, and the mare bleeding and straining ;
and a man shortly afterwards, at a house whither the prisoner had gone,
said to the prisoner, * I wish to know what business you had in the
stable.” He said, * You know.” The man said, ‘I don’t know, and
have come on purpose to know, and will know before 1 leave, and if
you don’t tell me I will give you in charge to the police till you do tell

Of Evidence. [BOOK XIII
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(k) R. v. Millen, 3 Cox, 507.
(1) R. v. Manstield, 14 Cox, 639,

(7) R. v. Laugher, 2 €
v. Pountney, 7C. & P.
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me.” The prisoner said again, * You know.” The man said, * T don’t
know, but, according to what 1 could see of the mare, it is the best of
my belief that you had connection with her.” He said, ‘1 had; for
God’s sake, say nothing about it.” The owner of the mare was close
by at the time this conversation took place. It was held that the con
fession ought not to have been received. There was a threat used ;
and though there was no statement of the charge when the threat
was made, yet before the confession the prisoner was told, in the presence
of the owner of the mare, that the charge was for having connection
with the mare, which was just the same as if the threat had been made
by the owner himself, and he, being the owner of the mare, was a person
in such authority that a threat by him would exclude a subsequent
confession (m).

Upon an indictment for setting fire to the house of R. L., it appeared
that on the morning of the fire the prisoner, who was the servant of the
prosecutor, was sent for into the parlour in which Mrs, L. and Mr. W,
were ; and that Mr. W., who was not a constable, or in any office or
authority, said to the prisoner, ‘ You had better tell how you did it *;
and that thereupon she made an answer. Patteson, J., said, * It is the
opinion of the ]mlgvs that evidence of any confession is receivable,
unless there been some inducement held out by some person in
authority ; and in this case I should have received the evidence of
the statement wade to Mr. W, if the inducement had been held out
by him alone. But here the inducement does not rest with him alone,
because Mrs. L., who was the wife of the prosecutor and also the mistress
of the prisoner, was present with Mr. W., and must, as she expressed no
dissent, be taken to have sanctioned the inducement. [ think, therefore,
that the inducement must be taken as if it had been held out by Mrs, L.,
who was a person in authority over the prisoner, and that therefore the
evidence is inadmissible * (n).

On an indictment for a misdemeanor in attempting to set fire to
her master’s house, it appeared that the prisoner, a girl aged thirteen,
was a domestic servant to the prosecutor, whose wife lived with him,
and took a share in the management of the house. After the attempt
to set fire to the house was discovered, the prisoner’s mistress, in the
absence of the prosecutor, said to her, * Mary, my girl, if you are guilty,
do confess ; it will perhaps save your neck ; you will have to go to prison ;
if H. (another person suspected, and whom the prisoner had charged)
is found clear, the guilt will fall on you.” She made no answer. The
mistress then said, ‘ Pray tell me if you did it.” The prisoner then
confessed. It was contended on the part of the prosecution that the
wife had no umhnm_\'. real or apparent, over the prisoner, so as to hold
out any hope which could influence the prisoner to make a false statement,
in order that her life might be spared, and therefore that the confession
was admissible. On a case reserved it was held the confession ought not
to have been received (o).

Upon an indictment for stealing the goods of two partners, the wife

(m) R. v. Luckhurst, Dears. 245; 23 (o) R. v. Upchurch, 1 Mood. 465. See
Jo M. C.

L R. . Garner, 1 Den, 329, post, p

(n) R. v. Taylor, 8 C. & P. 733.
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of one of the partners said, * 1 told the prisoner it would be better for him
il he would tell how we had been robbed, and put us on our guard,
I occasionally take the management of the shop. 1 manage the shop
inmy brother's and hushand’sabsence.”  For the prosecution it was urged
that an inducement by the prosecutor’s wife rendered a confession
inadmissible only when it was held out in the presence of her husband,
and that an inducement by the wife of a constable would not vitiate
a confession (p). Parke, B., said, * The wife of a constable has no control
over the prisoner. This woman, being the wife of one of the prosecutors,
and concerned in the management of their business, must be looked
upon as a person in authority, I think this confession inadmissible’ ().

But where upon the trial of a prisoner for murder there was offered
in evidence against her a confession made by her in the presence of her
mistress to a surgeon, who was attending her, of her having strangled
her child with a thread, and placed the dead body in a privy, where
it was found with the string round its neck. Her mistress had told her
before the surgeon came in that ‘ she had better speak the truth,” and
in answer she said she would tell it to the surgeon. An objection was
taken that any subsequent confession was inadmissible. Upon a case
reserved, after argument for the prisoner, Parke, B., delivered judgment :
* A rule has been laid down that if the threat or inducement is held out
actually or constructively by a person in authority, the confession cannot
be received, however slight the threat or inducement ; and the prosecutor,
magistrate, or constable is such a person, and so the master or mistress
may be.  If not held out by one in authority, they are clearly admissible.
But in referring to the cases where the master or mistress has been held
to be a person in authority, it is only when the offence concerns the
master or mistress that their holding out the threat or promise renders
the confession inadmissible. In the present case the offence of the
prisoner, in killing her child and concealing its dead body, was in no
way an offence against the mistress of the house. She was not the
prosecutrix then, and there was no probability of herself or the
husband being the prosecutor of an indictment for that offence. 1In
practice the prosecution is always the result of the coroner’s inquest.
Therefore we are clearly of opinion that the confession was properly
received ” (r).

In R.o. Simpson (rr), a trial for setting fire toa house, it appeared that
the prisoner rlabout fifteen years old, was a servant in the prosecutor’s
house, and that soon after the as put out H., a neighbour of the prose-
cutor, said to the prisoner, * Idoubt you have set this house on fire by the
candle between the laths.” She said she did not. On the same day
Mrs. A., the mother of Mrs. B., the wife of the prosecutor, who lived
about three hundred yards from the house of the prosecutor, spoke to
the prisoner in the prosecutor’s house (in the presence of Mrs. B., who
was very deaf, and of the prisoner’s mother), and told her that she had

(p) R. v Hardwick, 1 Phill, Ev. (7thed.) €. 144, at first sight may appear the other
.

1 way ; but in all probability this decision
(7) R. v. Warringham, 2 Den. 447, proceeded on the ground that desiring a
note ; 15 Jur, 318, prisoner to tell the truth is not an induce.

(r) R v. Moore, 2 Den,
152, R v Parker, L. & C.

1 3C.&K ment
: B0 L0 M. (rr) 2 Mood. 410,
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hetter confess the truth, because she believed it was her that fired hoth
the house and the stack, and that it would be a great deal the worse for
her if she did not confess.  The prisoner said she did not.  On the same
day the prisoner was taken before a magistrate at 8. On the next
morning, Mrs. A, saw the prisoner again on the road to her house.  Mrs,
gaid to the prisoner, she should not come to her house, and told her
gain it was her that fired both the house and stack ; she said she did
not do it. Soon after H. came up and joined them, and said to the
prisoner, * Don’t be so bold ; perhaps you will have to go to 8. to-morrow.’
8. was the place where the magistrates met. He told her that perhaps
somebody will come forward to-morrow that saw vou do it.  She took
her apron up and held it to her face, and said no more, She always
denied it : and when H. said she might have to go to 8. she denied it
said, * If you be guilty, go along with Mrs. A, and beg
your master’s and mistress’s pardon, and get away, and be better
in future, and we shall not seek after yvou ' ; and he said, * Never mind
vour wages : I'll give vou a few shillings out of my pocket.” And H.
also told her it would be better for her to confess. After he went away,
Mrs. A. went with the prisoner to B.’s house, and talked to her about the
fire all the way ; and after they got there, they went out of the house,
and Mrs. A. said to the prisoner, * Now, Sarah, you lighted the bunch
of matches, and put it into the thatch of the house.” Before she said
that, she told the prisoner that if she went to 8. again she would be a
great deal worse off, and she said to her several times, both going along

again, He

the road to B.s house, and also in the house, and also when she
spoke to her out of doors, that it would be a great deal better for
her if she would confess, and a great deal worse for her if she did not
confess.  Counsel for the prisoner u|1j.-(‘lml to evidence being given
of what the prisoner said, on Mrs. A, charging her as before stated, on
the ground that after these promises and threats had been held out to
her, her answer could not be received unless she had a caution.  For the
prosecution it was contended that her answer might be received, becanse
H. was neither a constable, nor did he stand in any relation to the prose
cutor ; and though Mrs. A. was the mother of the prosecutor’s wile,
vet that promises and threats made by a person standing in that situation
were not sufficient to exclude a confession,  Littledale, J., allowed the
evidence to be given, but reserved the question for the opinion of the
judges, whether it ought to have been received. On Mrs. A. saving to
the prisoner, * Now, Sarah, you lighted the bundle of matches, and put it
to the thateh 27 the prisoner said, ‘ Yes, 1 did.” Mrs. A. then told Mrs,
). what had passed, and Mrs. B. then came out, and then Mrs, A, in the
presence of Mrs. B., asked the prisoner what she did it for ; whether it
was for anything against the family 7 She said, * No.” Mrs. B, asked
it any one persuaded her to it ? She said, ‘ No’; she said she had no
malice. The prisoner in her defence asserted her innocence, and said
that Mrs. A. said that if she would confess to it she should have her liberty
and she added that she did it on purpose to get her liberty, and that they
frightened her todoit.  The jury said they found the prisoner guilty by her
own confession ; but Littledale, J., told them they must find her either
guilty or not guilty, and then they gave a verdict of guilty ; and all the
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judges, upon a ease reserved, were unanimously of opinion that the
confession ought not to have been received, and that the conviction
was bad (s).

Confessions to Persons having no Authority over the Prisoner. The
result of the cases seems to be, that a confession is not inadmissible,
although made after an exhortation, or admonition, or other similar
influence, proceeding at a prior time from some one who has nothing to do
with the apprehension, prosecution, or examination of the prisoner (¢) :
for a promise made by a person who interferes without any authority of
this kind is not to be presumed to have such an effect on the mind of the
prisoner as to induce him to confess that he is guilty of a crime of which
he is innocent,

In a case of murder a surgeon stated that he had held out no threat
or promise to induce the prisoner to confess ; but a woman who was
present said that she had told the prisoner she had better tell all ; and
then the prisoner made certain confessions to the surgeon. It was ob
jected that, as the confession was made after an inducement held out,
it could not be reccived in evidence ; but Park, J., after consulting
Hullock, B., held tiat, as no inducement had been held out by the
surgeon to whom the confession was made, and the only inducement
had been held out by a person having no authority, it must be presumed
that the confession to the surgeon was free and voluntary and admissible
in evidence. If the promise had been held out by a person having any
office or authority, as the prosecutor, constable, &c., the case would be
different ; but here, some person having no authority of any sort officiously
says, * You had better confess.” No confession follows, but some time

(x) R. v, Simpson, 1 Mood. 410. *The be observed, also, that in R. v. Taylor,
grounds upon which this decision pro-  Patteson, J., held, that an indu nt held
ceeded are not mentioned in the report, and  out & person in the presence of the
the real import of the case does not appear  prisoner’s mistress must be taken as if it
to be correctly abstracted in the text books,  had been held out by the mistress herself :
as observes Mr. Joy, p. 9; and after ab-  from which it may be inferred that that

stracting the case he well observes, * that it very learned judge considered the person

was in the prosecutor’s house, and in the
presence of the prisoner’s mother, and of
the prisoner’s mistress, a person in autho-
rity over her, and under her implied sane-
tion, that the prisoner was told i the first
instance that it would be better for her to
confess, So in the conversation that
immediately elicited the confession, the
inducement was held out in the prosceutor’s
house [this is an error, it was after * they
went out of the house,”] and although it
does not appear distinctly whether the
prosecutor or his wife were then present [it
15 clearly to be inferred that they were not
present, for after the prisoner said ** 1 did,”
Mrs. A, told Mrs. B., and she * then came
out,”| the influence caused by the induce
ment held out on the pnu'thll){ morning,
in the presence of the prosecutor’s wife, and
in his house, may perhaps be considered to
have continued,’ Joy, 10 and 11, and he
refers to R, v, Upchurch, ante, p. 2161, and
R. v. Taylor, ante, p. 2161, to shew that the
mistress is a person in nutlmmy. It may

holding out the inducement as the agent for
that purpose of the mistress. In that case,
as the prosecutrix expressed no dissent, she
was taken to have sanctioned the induce
ment ; 80 in the present case the same
must be inferred as to the inducement first
held out in the presence of the mistress ;
and as by her conduct in the latter part of
the transaction the prosecutrix sanctioned
what Mrs, A, had done in her absence, the
learned judges may have thought that Mrs
A. was the agent of the prosecutrix for the
purpose of discovering the guilt of the
prisoner. If a person were expressly em-
ployed by the prosecutor to discover the
person who had committed a felony, there
seems good reason why he should be con-
sidered as a person having so much to do
with the apprehension and prosecution as
to render a confession obtained by his in-
ducements inadmissible. See R. v. Stacey,
ante, p. 2158." C. 8. G.

) I( v l(ow R.&R.153. R. v. Tyler,
10.&F
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afterwards, to another person, the prisoner, without any inducement
held out, confesses (u).

The prisoner was indicted for placing a piece of iron on a railway,
and a platelayer in the service of the company, but who was not employed
by any of his superiors to see the prisoner, had told him that it would be a
good deal better for him if he owned to it. The prisoner knew that the
platelayer worked on the line. Cresswell, J., said: ‘I am disposed to
think the statement of the prisoner is receivable, the witness not being a
person having any authority to make any promise ; still he was in a
position that might reasonably lead the prisoner to believe he had *; and
thereupon the counsel for the prosecution declined to ask as to the state
ment of the prisoner (v).

There has been a difference of opinion among the judges whether
a confession made to a person who has no authority, after an induce
ment held out by that person, is receivable : some of the judges thinking
it receivable, and others thinking it is not so (w). And several cases have
oceurred, in which conf
consequence of inducements held out by such persons, have been
rejected (z).  Butitissaid to be the opinion of the judges that ‘ evidence
of any confession is receivable, unless there has been some inducement
leld out by some person in authority * (y).

What Promises and Inducements will exclude Confessions.—\ promise
or threat to exclude a confession must relate to the charge (yy) as to which
the confession is made. It may be express, or implied from the conduet of
the person in anthority, the declarations of the prisoner, or the other cireum

sions made to persons without authority, in

stances of the case (2), and it need not be made directly to the prisoner ().

() R. v Gibbons, 1 C. & P. 97. be received.”  * The same distinctior L
(v) R. v Frewin, 6 Cox, 530. The adverted toin anote to |
prisoner was not defended.  The marginal For this distinotion, how
note treats this as an actual decision, scems no sufficient reaso Il
(w) R.v.Spencer,7 C. & P. 776, Parke, B.  correct inquiry in every case is, whether tl
r) InR.v. Dunn, 4 C. & P. 543, a witness  inducement was such as 0 load the pr
|m-\cr| that the prisoner wished to s to suppose that it would be better for hin

tolen book to him, and that he told Ium to confess himself guilty of a e
he had Inu.-r tell where he got it.  Bosan- not commit. If it was, then tat nt
quet, J., said: * Any person telling a  made under its influence, whether
prisoner that it will be better for him to  party using the inducement, or 1o anotl
confess will always exclude any confession — person, would be inadmissible. At 1)
made to that person.  Whether a prisoner’s — same time, it must ever be a circumsta
having been told by one person, that it will  deserving of consideration, in conjunction
be better for him to confess, will exclude a  with others, that the prisoner did not malk
confession subsequently made to another  the confession to the party using the
person, is very often a nice question ; but ment at the time, but made it afterwards t

it will always ide a statement made to  another party ; as that tends to shew that
the same person.”  In R. v. Slaughter, ibid.  he was not under the influence of

note (a), the same learned judge rejected a  inducement when he confessed ; ar 1
confession made by the prisoner to one of  the view which the court seems 1o have

his fellow-workn who had told him it adopted in R. v Gibbons, See also Mr
would be better for him to confess. In R, Joy's observations, pp. 26, CKG

Arundel, Gloucester Summer Assizes, {¥) R. v. Taylor, 8 C. & P. 733, Pattesor
1830, the same learned judge ruled the same  J.  Nee R. v, Moore, 2 Den. 526, Parke, 1B
way, saying: ‘ If an unauthorized person (yy) See R. v. James, 30 July, 18,
makes a promise, it will not prevent a C.C A

statement made to another person from
being received in evidence ; but if the
slatement be made to the person who
makes the promise, T think it ought not to

(z) See R. v. Gillis, 11 Cox, 69,

(a) See Phipson, Ev
Thompson [1893], 2 Q.B.
C. 93,
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Saying to the prisoner that it will be better for him to confess is an
inducement sufficient to exclude the confession (b).

Where on an indictment for robbery, a witness stated that he had said
to one of the prisoners, * You had better split, and not suffer for all of
them,” the statement of the prisoner was rejected (¢). A statement by
the prosecutor’s brother that it would be * the right thing for him (the
prisoner) to make a clean breast of it,” was sufficient inducement to
render a subsequent confession by the prisoner inadmissible (d).

If a person advises a prisoner to be sure to tell the truth, and he then
makes a statement, such statement is admissible, on the ground that such
advice cannot be supposed to induce the prisoner to confess that he is
guilty of erime of which he is really innocent (),

Upon an indictment for murder, it appeared that the prisoner, who
was a boy of the age of fourteen, was taken into custody by Mr. W,
not a constable, and on the same night was in the parlour of the inn, to
which he was taken ; several persons, neighbours, but no constable,
were in the room, and had been asking him questions about the children,
whom he was charged with drowning.  One (', who was present when W,
took the prisoner up, and who was not a constable, stated, * I told him to
kneel down and tell the trath,  W. took him into A.’s parlour, and began
to question him how the children came to get into the pit ; whether they
fell in, or were put in ; he said he should not tell anything about it. W,
asked him if he would tell any one else, if he would go out of the parlour ;
the prisoner said nothing; W. then went out. [ said to the prisoner,
kneel you down by the side of me, and tell me the truth.” 1 believ
this was the first thing. He did kneel down. 1 said I was going to ask
him a very serious question, and 1 hoped he would tell me the truth in
the presence of the Almighty. 1 then said, ** Did these children fall into
the pit 7 He said he pushed one in with one foot, and the other with the
other, but not purposely.”  Mr. M. asked him if he had any malice or
revenge, he said, * No.”  Subsequently to this, the son of the innkeeper
stated that next day the prisoner said he would tell him all about it.
He neither promised nor threatened him. The prisoner then made

ennell, 7 many cases in which those words have
Q.B.D. 147, and see ante, p note (2).  oceurred, and they scem to have acquired

(¢) R. v. Thomas, 6 C. & , Patte-  a sort of technical meaning, that they
son, J. By suchastatement as that made  hold out an inducement or threat within
by the witness the prisoner might be induced  the rule that excludes confessions, under
to suppose that he would be more mereifully — such circumstances, 1t is sufficient to say
dealt with if he confessed, and that he might — that those words have not been usod on this
therefore be induced to confess himself  vecasion; and that the words used appear
guilty of an offence he never committed.  to me to import advice given on moral
See the Reporter's note, ibid.  There are  grounds, and not to infringe upon the
Moody, 2 rule of law prohibiting a threat or induce
. Walkley,  ment in these cases,
Co& P46 (¢) R. v Court, 7(
pherd, 7C. & J. See R. v, Holmes, 1 C. & K. 248 ; and
& I 387, R. v. Sleeman, Dears. 249, where the word
were, “Don't run your soul into mor
sin, but tell the truth,” and it was held that
there was no threat or inducement.  An
exhortation to speak the truth ought not
to exclude confession. R, e. Moore, 2

Erle, J.

(b) 2 East P. C. 639. R, »

many similar ca
Crawf. & Dix. (€€

& P. 486, Littledale,

This case appears to overrule R
L. RR.1C C 2 411

. Jdarvis, R 3 C.C B
Jo M. where Kelly,
As to the words “you had better”  Den. b
referred  to in the argument, there are

-
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a statement to him, which was given in evidence. Other declarations
also were given in evidence. An examination of the prisoner, who could
not write, was put in ; it began, * W. W, being cautioned, &e.,” and the
evidence being read over to him said, * I can give no other account than 1
have already given,” &ec. (f). The prisoner having been found guilty,
upon a case reserved as to the admissibility of the evidence, the judges
present were unanimous that the confession was strictly admissible, but
much disapproved of the mode in which it was obtained (¢).

A confession induced by saying, ‘1 am in great distress about my
irons ; if you will tell me where they are, 1 will be
held inadmissible (k).

On an indictment for larceny, it appeared that the prisoner, being in
the custody of a constable, the latter said to the prosecutor, * You must
not use any threat or promise to the prisoner ’ ; and immediately after this
the prosecutor said to the prisoner, * I should be obliged to you if you would
tell us what you know about it ; if you will not, we, of course, can do
nothing ; 1 shall be glad if you will.” The confession was held inadmis
sible; Patteson, J., saying, “ I think this is a distinet promise ; what
could the prosecutor mean by saying, that if the prisoner would not tell
they could do nothing, but that if the prisoner did tell, they would do
something for him ().

Where the prosecutor asked the prisoner, on finding him, for the
money he, the prisoner, had taken out of the prosecutor’s pack, but
before the money was produced, said, ‘he only wanted his money,
and if the prisoner gave him that, he might go to the devil if he pleased
upon which the prisoner took 11s. 6}d. out of his pocket, and said it was
all he had left of it ; a majority of the judges held that the evidence
was inadmissible (j). Where an attorney, who was endeavouri
discover some burglars for the purpose of prosecution, said to the prisoner,

avourable to you,” was

I
(f) *'The statement is given at length in  and Guild's ease, post, p. 2182, ol
the report, as well as the statement made  * It is extremely difficult
to the 8 son, but they are andsimilarcaseswith the spivitof tl A
omitted, as g turned upon their  expounded by y Wa \
contents.” C, 8. G, case (ante, p thedif eis betw
() R. v Wild, 1 Mood. 452. *The confessions made voluntarily, and

grounds of thisdecision are not stated in the  * forced from the mind by the 1

report 3 but it would seem that the case  hope, or by the torture of fear If the
may well be supported on the ground that  party has made his own caleulat f1
the words addressed to the prisoner had  advantages to be derived fron f

no tendency whatever to induce him to  and thereupon has conf 1 the crir
make a false statement, but, on the con- there is no reason to say that it i A
trary, were & most solemn adjuration to  voluntary confession. It scems i

speak the truth, The decision seems fully  order to exclude a confessi
warranted by the principle on which R.  of hope or fear must be directly applicd by
v, Gilham rests. The decision, however, a third person, and must be s
could hardly be supported on the ground  the judgment of the court, so {

that the inducement was held out by a  come the mind of the prisoner a !
person without authority, as it was held  the confession unworthy of credit In R
out by a person present at the apprehen v, Green, 6 C. & 1% 655, Taunt J.. sa
ion, and who was acting in concurrence I take it no man ever mak Lt

with the party who apprehended him, and  without proposing 1o himself \
they were keeping the prisoner in custody, — mind some advantage to be deri '
no constable being present.”  C. 8, G, it," post, p. 2170,

(h) R. v. Cass, | Leach, 203, note () (j) R. e Jones, R. & R. 152, But R
(1) R. v. Partridge, 7 C. & P. 551, v Griftin, ibid. 151, post, p.
Greenleaf, Ev. 256, after citing this case,
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who had gone to him for the purpose of making some statements relating

il to the burglary, * I dare say you had a hand in it; you may as well

tell me all about it *; it was held that this excluded a statement then
made (k).

Where a prisoner being in custody said to the officer who had the
charge of him, * If you will give me a glass of gin, 1 will tell you all about
it,” and two glasses of gin were given to him, and he made a confession
of his guilt; Best, J., considered it as very improperly obtained, and
inadmissible in evidence (/). But where a prisoner made a statement
to a constable in whose custody he was, but he was drunk at the time ;
and it was imputed that the constable had given him liquor to cause
him to be so, and it was objected that what the prisoner said under such
circumstances was not admissible ; Coleridge, J., said, * | am of opinion,
that a statement being made by a prisoner while he was drunk, is not,
therefore, inadmissible against him, and that, to render a confession
inadmissible, it must either be obtained by hope or fear. This is matter
of observation from me, upon the weight that ought to attach to this
statement, when it is considered by the jury * (m).

If an inducement be held out to one prisoner to make a statement,
which implicates another prisoner, such statement is inadmissible ; for
it can only be used as evidence against the prisoner who made it, and
then it is evidence obtained by an inducement (n).

In R. v. Baldry (0), on an indietment for muarder, a police constable
said, * 1 went to the prisoner’s house. I saw the prisoner. [ told him
what he was charged with. He made no reply, and sat with his face
buried in his handkerchief. 1 believe he was crying. 1 said he need
not say :mj/(/mu[ to criminate himse (/‘ . what he did say would be taken
down and used as evidence against him."  Objection was made that
what the prisoner then said was inadmissible. Campbell, C.J., thought
that, although the caution of the constable differed from that directed
by 11 & 12 Viet. c. 42, 5. 18, to be given by the justice to the prisoner
in the word * will * instead of * may,” it did not amount to any promise
or threat to induce the prisoner to confess ; it could have no tendency
to induce him to say anything untrue ; and that in spite of it, if he did
afterwards confess, the confession must be considered voluntary. His
Lordship, therefore, allowed the witness to give evidence of what the

(k) R. v, Croydon, 2 Cox, 67, Rogers, extorted—would be received.’ *The pri

Q.0 after consulting Platt, B. ciple, however, on which the decision turned

(1) R. v Sexton, post p. 2180, Taylor, would seem to warrant the marginal note
Ev. (10th ed.) 5. 880.  Roscoe, Cr. Ev. (13th  as the mere giving liquor without any
ed.) 39. inducement in words could not operat:

(m) R. v. Spilsbury, 5 . & P. 187. " In  asaninducement either by exciting hope of
A note to R. v, Spilsbury is observed, the  escape or fear of punishment. 1t is to b
facts of the case as reported do not warrant  observed, also, that in all the cases whert

the marginal note, which is as follows : confessions have been excluded there ha

Semble, if a constable give him (the been an anticipation of benefit or injury
prisoner) liquor to make him drunk, inthe after the confessing or non-confessing
hope of his saying something, that will not  Where liquor is given the benefit (if it can

render the statement inadmissible, but be called any) is received already, and
e

it will be matter of observation for the nothing further is in expectation,” C.

judge in his summing up.” 1t is not to be (n) R. r. Eno

inferred from the case that a confession (1) 2 Den. 43¢
50 immorally, not to say criminally,

5C & P. 53
L. J. M. C. 130.

e L
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prisoner then said, which amounted to a confession of his guilt ; and
upon a case reserved, after argument on behalf of the prisoner, the judges
were unanimously of opinion that the confession was ||ln|w|‘_\' received.
Lord Campbell, C.J., said: * 1 adhere to the opinion which I formed at
the trial. The rule is, that if there be any worldly advantage held out,
or any harm threatened, the confession must be excluded. The reason
is, not that the law supposes that the statement will be false, but that
the prisoner has made a confession under a bias, and that therefore
it would be better not to submit it to the jury.” Pollock, C.B.: said, ‘A
simple caution to the accused to tell the truth, if he says anything, it
has been decided not to be sufficient to prevent the statement made
being given in evidence (p); and although it may be put that where a
person is told to tell the truth, he may possibly understand that the
only thing true is that he is guilty, that is not what he ought to under
stand. He is reminded that he need not say anything, but if he says
anything, let it be true. But where the admonition to speak the truth
has been coupled with any expression importing that it would be better
for him to do so, it has been held that the confession was not receivable,
the objectionable words being that it would be better to speak the truth
because they import that it would be better for him to say something (¢)
The true distinction between the present case and a case of that kind 1s,
that it is left to the prisoner as a matter of perfect indifference whether
he should open his mouth or not” (r). And where a constable on arrest
told his prisoner that whatever he might say would be used against
him, his subsequent statements have been held admissible (s).

After the prisoner had been committed on a l'h;n‘_'v of murder, a
fellow-prisoner said to him, * I wish you would tell me how vou murdered
the boy ;—pray split.” The prisoner said, * Will you be upon vour
oath not to mention what 1 tell you ?” The other prisoner went uj
his oath, that he hoped, if he told, that he might never stir out of that
place again. The prisoner then made a statement. It was held that
this not such an inducement as to render the statement inadmissible
and that, although such oaths were very wrong and wicked, still
were not binding ; and that every person, except counsel and attorneys
were bound to reveal what they might have heard (7).

Where a person said to a prisoner that he might sav what he }
to say to him, for it should go no further, and the prisoner thereu
made a statement, it was held that it was admissible (u).

A prisoner and his wife were both in custody on a charge of receiving
bank notes, but in separate rooms, and a person said to hi u
you will tell, because the prosecutrix can ill afford to lose t
and the constable said, * If yvou will te 1l where the property is

see your wife.” Patteson, J., said

(p) See R. v. Court, 7C. & P, 486. R. v
Holmes, 1 C, & K. 2
(g) See R. v, 1.nnu| 1 Den. 3
L J. M. C. 1, post, p, 2212.
(r) R. v. Furley, 1 Cc 6; R. v. Harris,
1Cox, 106; R.v. Drew, 8 C. & P. 140; and R
v. Morton, 2 M. & Rob. 514, were cited and
disapproved of in this case, and can no

VOL. 11,

7 Cox, 244 (Ir

‘1 think that this is not such ar

longer be considered as autl
(x) R. v. Cham}
Attwood, 5 (

() R.v.Sh
R. v. Hornbro
be overruled,
R. v, Thomas, 7 C. & P. 345.

(u
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inducement as will exclude the evidence of what the prisoner said :
it amounts only to this, that if he would tell where the money was he
should see his wife " (»).

A prisoner who had been cautioned not to criminate himself, as the
witness would bring it all against him, was told by a constable that
his father was charged with murder. He said he hoped no one would
be charged with the murder but himself, and then made a confession.
Doherty, ()., having conferred with Torrens, J., admitted the confession,
observing that, although such announcement was likely to act upon the
feelings of the prisoner, he would not be warranted on that ground in
refusing to receive it (w). 8o where the prisoner was indicted for conceal
ing the birth of her child, a medical witness said that he examined the
prisoner in custody, and found that her breasts were full of milk, and
asked her whether she had not recently had a child, and added that if
she refused to tell he would examine her person more closely ; the
prisoner then said, * It is unnecessary to examine me, for I had a child.
Torrens, J., admitted this confession, on the ground that the witness was
endeavouring to ascertain a fact within his own province, and not
inconsistent with the prisoner’s innocence, and that the declaration of
the witness was not a threat within the rule which excludes confessions (x)

Upon an indictment for housebreaking, it appeared that the prisoner
being in the shop of the prosecutor, handeufied, some recommendations
to confess had been, in the absence of the prosecutor, made to him
by the person who had been left in charge of the house ; and the prisoner
said, that if the handeufis were taken off he would tell where he put
the property. He had expressed doubts whether, if he told where the
property was, he could rely on being leniently dealt with, and, after the
prosecutor came in, he was told that they would do all they could for him
1t was objected that the statement was inadmissible, as it was made under
duress, and to deliver himself from the confinement. The statement was
received. Bosanquet, J., said : *1 do not think there is anything in the
objection, but I will take a note of it.” Taunton, J., said : * I take it no
man ever makes a confession voluntarily, without proposing to himself
in his own mind some advantage to be derived from it ’ (y).

It is no objection that the confession was made under a mistaken
supposition that some of the prisoner’s accomplices were in custody
not even though some artifice has been used to draw him into that

supposition (2).

J. and T, two apprentices, were indicted for stealing from their
master, who, suspecting T., told him that if he did not confess he would
send for a constable. J. could hear what was said. T. said he had
robbed the prosecutor, and that J. had robbed him too. J. said, * You

(v) R. v Lloyd, 6 C. & P. 303. obscurely reported. See Roscoe, Cr. Ev
Nolan, Joy, 16; 1 Crawf. &  (13th ed.) 39.
Ir.), 74. (z) R.v. Burley, 1 Phill. Ev. (Tthed.) 111;

Cain, Joy, 16; 1 Crawf. & 2 Stark. Ev. d ed.) 13 (n), confirmed by
Ir.), 37. all the judges. Cf. R. v Derri 24
. v. Green, 6 C. & P. 655, The & P.418. This ruling is not accepted in t}
statement did not amount to a confession, | Cook v. State, 40 Amer. State Rej
and Bosanquet the jury to lay
it out of their consideration, e ease is

e e
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are a liar : 1 have only taken one handkerchief.” [t was held hat the
statement of J. was admissible ; for an inducement or threat offered
to one person cannot affect the admissibility of a confession made by
another, although that other be present when the inducement is
offered (a).  The authority of this case is shaken if, not destroyed,
by the ruling in R. ». Thompson (b).

" Where a prisoner, while in gaol, asked the turnkey if he would put
a letter into the post for him, and, after his promising to do so, gave a
letter addressed to his father, to the turnkey, who instead of posting it,
gave it to the visiting magistrates of the gaol, who gave it to the prosecutor,
Garrow, B., held that the letter was admissible in evidence and said he
remembered making an objection, when at the bar, to evidence under the
same circumstances before Gould, J., who overruled it (¢).

A confession made by the prisoner with a view and under the hope
of being thereby permitted to turn King's evidence, has been held
inadmissible (d). On an indictment for murder, it appeared that the
prisoner was taken into custody on the charge on December 2, and that on
December 11 he made certain statements, which were sought to be given
in evidence. To prove one of these statements, a policeman was called,
who said that he held out no inducement to the prisoner to make any
statement, nor did he know that anyone else had down to December
11. when the statement was made ; but on December 6 he knew that a
reward of £100 had been offered by the Government, accompanied by a
statement that the Secretary of State would recommend an accomplice,
not being the person who actually committed the murder, for a pardon,
but the witness could not state that this had come to the knowledge of
the prisoner ; and Cresswell, J., allowed this statement to be given in
evidence. In a later part of the same case a policeman stated, that
soon after the prisoner had been taken into custody, and before the
Gith of December, the prisoner requested that he would let him know if any
reward should be offered, or any papers published concerning the murder,
and that he would bring any such papers to him as soon as they were
printed.  On December 6 it was generally known that the Secretary
of State had offered a reward and a promise of free pardon to any of
the offenders, except such as had struck the blow, and on December 13
the witness gave the prisoner one of the printed handbills, which offered
£100 reward to any person who should give such information as should
lead to the discovery and conviction of the murderers, and ‘a pardon
to an accomplice, not being the person who actually committed the
murder, who shall give such information as shall lead to the same result.’
Cresswell, J., after consulting Patteson, J., held that a statement made
by the prisoner to the witness on December 11 was receivable. In a
still later part of the same case, it appeared that on the evening of
December 10 the prisoner said that he saw no reason why he should

(a) R, v. Jacobs, 4 Cox, 54. Cf. R. v. 2 Leach, But where a person had
Bate, 11 Cox, 686, where a confession was  been admitted King's evidence, and con-
received though an inducement had been  fessed, and upon the trial of his accom-

lield out to an accomplice of the prisoner. plices refused to give evidence he was
(b) (1803, 2 Q.B. 12, ante, p. 2166, convicted, upon his own confession. R, v.
) R. v Derrington, 2 C. & P. 418, Burle Stark. Ev. (3rd ed.) 13 (n). Cf.

/) R v Hall, in note to R, v. Lambe, R. v te, p. 2158,




2172 Of Evidence. [BOOK XIII,

suffer for the erime of another, and as government had offered a free
pardon to any one ‘of the parties concerned, who had not struck the
blow, he would tell all he knew about the matter. Cresswell, J.: ‘It
now appears, with sufficient clearness, that the prisoner in making
the statements ascribed to him was influenced by the hope of pardon
held out by authorised parties. 1 shall, therefore, reject the evidence
of all statements made by him after the evening of December 10,
and expunge from my notes such as have already been given in
evidence ' (¢).

In R. v. Dingley (f), upon an indictment for murder, it appeared
that the prisoner sent to the chaplain of the gaol, and said he thought
it was very hard that some of the prisoners should have their lives taken
away wrongfully, and asked the chaplain if any magistrate would come
that day, as he wished to see a magistrate to make a statement respecting
the charge: and then said, ‘ Has any proclamation been made, or any
offer of pardon 7’ The chaplain said proclamation had been made some
time, and an offer of pardon. The prisoner then said if any person
should make known the circumstances, it would be impossible for him
to go back to P. The chaplain said that any person who made such
a statement would probably not think of going back to P., and that if
he made a statement the chaplain hoped that he would understand that
he could offer him no inducement, as it must be his own free and voluntary
act.  When the prisoner asked if there was a proclamation, there was
something said that the reward would enable a person to go elsewhere.
A magistrate came in about three-quarters of an hour, and what passed
between him and the prisoner, before the latter made a statement,
was reduced to writing as follows: ‘The voluntary information and
confession,” &c., “ who saith, in answer to questions put by the said
magistrate : 1 wish to make a statement of what I know. 1 have
told the chaplain so, and desired him to send for a magistrate. No
person has made any promise or held out any inducement ; what I have
said to the chaplain, and what I am about now to say, is my own free
and voluntary act and desire.” The said magistrate having read over to
the said prisoner the foregoing statement, informed him he was at
liberty to say anything he might wish, and that it would be the said
magistrate’s duty as a magistrate to take it down in writing. The said
prisoner voluntarily said as follows,” [here followed the statement).
It was urged that this statement ought not to be admitted, as it was
manifest that the motive which induced the prisoner to make it was
the offer of pardon. It was clear he made it to save himself by means
of the pardon. Pollock, C.B.: *T collect from the decision in R. v.
Boswell (g), that before a statement can be excluded on the ground that
it was made in the hope of a pardon, it must appear that that motive
was operating on the prisoner’s mind, and in that case, up to the moment
when that was shewn, my Brothers Patteson and Cresswell held the
statements of the prisoner to be receivable, though the prisoner knew
of the reward and the promise of a pardon having been offered by the

(e) R. v. Boswell, C. & M, 584, (g) Supra.
(r) 1C & K. 637,




CHAP. 1V.] Of Confessions and Admissions. 2173

Secretary of State; but when it appearad that B. had made the
communication, stating * he saw no reason why he should suffer for the
crime of another, and that, as government had offered a free pardon to
any of the parties concerned, who had not struck the blow, he would
tell all about the matter,” it was held that the statement was inadmissible,
as it appeared that the prisoner was influenced by the hope of pardon
held out by authorised parties. In the present case the chaplain said
to the prisoner, after the pardon had been alluded to, that he hoped he
would understand that he, the chaplain, could offer him no inducement ;
it must be his own free and voluntary act, and what the magistrate said
to him is very nearly to the same effect. 1 think that the statement
of the prisoner must be received.’

In R. v. Blackburn () M. and B. were tried for murder. The chief
constable had received three anonymous letters : No. 1 on October 29,
No. 2 on November 3, and No. 3 on November 8. On November
12, M. was examined as a witness against B, before the magistrates ;
and, on his leaving, the chief constable told him that he was not satisfied
with the way he had given his evidence ; M. said that he had more to state,
and was desired to put it on paper, and the next day a paper was produced,
which M. said he had written. The chief constable then said, * I arrest
you as the writer of several anonymous letters, shewing a guilty know-
ledge of the murder.” M. said he had written the letters Nos. 1 and 2,
and the chief constable believed No. 3 to be in his handwriting. A large
reward had been offered to anyone giving private information of the
murder, and a reward and free pardon by government for any accomplice
not the actual murderer; and a handbill had been circulated, dated
November 4, stating these rewards and pardon. M. had received a shilling
a day by the direction of the chief constable whilst he was a witness, as he
stated he was starving. The chief constable told M. repeatedly, when
he was treated as a witness, that he must speak the truth ; but he never
offered him any inducement to make any statement. It was held that
these letters and statements were admissible ; they were not confessions,
but merely statements made to get others implicated. The governor of
the gaol, from notes made at the time, afterwards deposed to a statement
made by M. in the magistrate’s room at the gaol, four days after he was
charged with the murder ; at this time a printed copy of the handbill
offering rewards and pardon was hanging up in the room, and the con
tents were known to the prisoner, who frequently, both before and after
this statement, asked the governor whether he thought he (the prisoner)
could give evidence, but he never said that he made the statement in that
expectation, or in hope of getting the reward, and the gaoler on all occa-
sions told him, before he said anything, that his statements would be used
against him. Talfourd, J., received the statement at the time ; but the
following morning stated that he had consulted Williams, J., and, upon
mature consideration, they considered that all the statements were
admissible, except that made to the gaoler. As it appeared that at the
time it was made the handbill was in the room, and the prisoner had the
notion that he would be admitted as a witness for the Crown, they were

(h) € Cox, 333,
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of opinion, on mature consideration, that this statement was inadmissible,
and he should therefore expunge it from his notes.

The prisoner, who was indicted with several others for burglary,
sent for a magistrate to tell him he had something to communicate
to him. The magistrate acted at the interview with great caution,
and warned the prisoner not to say anything that would criminate
himself, as what he said would be taken down in writing, and made
use of against him on his trial. The prisoner replied he did not care,
as he knew that the witness knew all. Upon cross-examination, it
appeared that the prisoner had been confined, after his arrest, in the
same cell with another person, charged with the same crime, who had
confessed and been admitted queen’s evidence ; the prisoner was aware
of this, and it was to that he alluded when he said that he knew the witness
knew all, and that it was from the statement made by the person who had
been admitted queen’s evidence that the prisoner was examined, and his
confession taken down. It was insisted that, under these circumstances
the confession was not admissible, as the caution given by the magistrate
did not appear to have had the effect of removing from the prisoner’s
mind all the influences which would have invalidated the confession,
and that there was a reasonable cause to lead the prisoner to believe that
if he made a confession he would be put in the same situation with the
other person who had done so. Crampton, J., received the confession,
observing that the magistrate stated that, as far as he knew, the prisoner
came forward voluntarily ; that a mere formal caution from a magistrate
would not be sufficient to set up a confession, if it appeared that such
confession was made under the distinct impression of a previous promise
or threat but that it did not appear that there was any previous induce
ment whatever. If there were any threats made use of before, or any
promises held out, the distinet caution given by the magistrate was suffi-
cient to obviate them. 1t was in effect telling the prisoner that he would
get no benefit from his confession, and that he should consequently
dismiss from his mind all expectation of getting any, if any such he had ().

The prisoner had been in the custody of several constables, one after
another, and it was suggested on his behalf that one of them had im-
properly induced him to confess, This constable was called, and stated
that the prisoner was in his custody on another charge, and was not
suspected at that time of the offence for which he was on his trial,
and that he made a statement. It was submitted that if a promise was
held out to him, it was immaterial what the charge was. Littledale,
J., said : ‘1 think not. If he was taken upon a particular charge, I think
that the promise could only operate on his mind as to the charge on
which he was taken up. A promise as to one charge will not affect him
as to another charge.” The confession was admitted (j).

(1) R. v. Berigan, Joy, 27; 1 Crawford  prisoner had done, and by his having been
& Dix (Ir. €. C.), 177.  In this case there admitted queen’s evidence, but no promise,
were similar confessions made by all the threat, or inducement was held out by any
prisoners, under circumstances precisely  person in authority caleulated to make his
similar, and they were all admitted.  * It confession untrue.” Joy, 28,

f (j) R.». Warner and Morgan, Gloucester
in this case the prisoner was induced to Spr. Ass. 1832, MSS. C. 8. G.
make the confession by what his fellow
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But where several felonies form part of the same transaction, an
inducement held out as to one will exclude a statement as to another (k).

In R. v, Gilham (l), upon an indictment for murder, it appeared that
the prisoner and the deceased had been in the service of Mrs, ., at Bath.
The deceased was murdered in the night of January 26, and the prisoner
was apprehended on January 30, and some articles belonging to Mrs. C.
afterwards found in a room hired by him. When in gaol, the prisoner
had the Bible and the Whole Duty of Man by him ; the gaoler pointed out
several passages for him to read in the Prayer Book, particularly the
opening sentences of the service, and told him if he wished to have a
spiritual adviser he would endeavour to get him one ; and after some
conversation the prisoner expressed a wish to have the chaplain of the
gaol. The chaplain went to the gaol, and asked the prisoner why he
sent to him ; the prisoner answered, to read and pray with him, as he
could not do it himself, or make use of the books which were lying before
him, which were the Bible, Prayer Book, and Whole Duty of Man. The
prisoner said he knew he was a sinner, and should soon die. ~ The chaplain
asked him how he knew it ; he replied, he had been told at the Hall he
should be hanged for taking the goods of his mistress; and he then
admitted that he had purloined a few things from her. The chaplain
saw he was in a very perturbed and distressed state of mind, and asked
him if there was not something still more heavy on his conscience ;
he said he knew he was a sinner as other men, and he knew he was sus-
pected of the unhappy murder. The chaplain told him, if he was innocent
to maintain his innocence ; but if not, his own heart would tell him.
The chaplain, as the minister of God, thought it was his duty to warn
him not to add sin to sin, by attempting to dissemble with God. The
chaplain then asked him, as he confessed himself a sinner, and as he
thought he should soon die, whether he would not wish to repent of his
sing; he answered in the affirmative. The chaplain then explained
to him what he considered to be the nature of true repentance; and,
amongst other things, that it was not a mere acknowledgment of sin,
but a deep search into ourselves, and by the purity of the Gospel, whenever
we found ourselves deep defaulters, to confess the same before God, with
a deep contrition on our part for having violated the law of God. The
chaplain told him, that before God it would be better for him to confess his
sins, The chaplain also told him, that, next to confessing his sins before
God, another most important part of the duty of repentance was to
repair, by all possible means in his power, every injury of whatsoever
nature he had done to his fellow-creatures ; he enlarged very considerably
on his repairing the injuries he had done his fellow-creatures, as forming
a branch of true repentance; and he said he might say, and repairing
any injury done to the laws of his country. The chaplain stated that the
prisoner was then extremely agitated ; he 10ad to him part of the Com-
mination Service, commenting upon it as he went along. He thought
at one time that the prisoner was on the point of making some immediate
communication to him, and he asked him if he should send for B. (the
gaoler), meaning it with a view of the prisoner making a communication

(k) R.v. Hearn, C. & M. 109. () 1 Mood. 136,
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to B., because he considered he had made a great impression on the
prisoner, The chaplain stated the prisoner’s agitation and perturbed
state of mind during the interview was so great that he could not help
being aware that the prisoner had something pressing on his mind ;
and the chaplain said while that was the case he could tell the prisoner,
and the prisoner would feel, that no services of his would afford him,
what he wished they should do, real comfort ; telling him also he must
be aware that he, as a minister of God, had but one object in view, to
bring him to a state of true repentance; and that he could not but
himself feel sensible that he was more concerned in the dreadful deed
than he had admitted ; that he did not wish him to confess to him, but
to bear in mind the subject on which he had talked to him and read to
him. The prisoner was evidently so worked upon by what had been said,
that the chaplain could not but observe it to him, and asked him whether
his conscience did not bear witness to the truth of what he had advanced.
The chaplain soon after left him, the prisoner having expressed a wish
to see him again. He then went and reported to the magistrates what
had passed between them ; and having recovered himself a little from the
agitation he was in from so painful an interview, went to the prisoner
again a little before three on the same day, and resumed the tenor of
his conversation upon repentance, and confessing his sins before God,
and repairing, by every possible means, any injury he had done to his
fellow-creatures. As the prisoner had himself alluded to the murder,
the chaplain entreated him, if he knew himself guilty, to avail himself,
by the means of general repentance and faith in Christ, to be reconciled
with God. At one time, during this interview, the chaplain saw so
evident an impression made on his mind, that he could not but tell
him his fear, which he had expressed to the prisoner in the morning
respecting his participation in the dreadful deed, was fully confirmed ;
and that while he was in that state of mind, he (the chaplain) could not
afford him the consolation by prayer, which it was his earnest wish to do,
and so that his prayers could be of any avail to him; and he soon after
left the prisoner. The first interview lasted about two hours, and the
second about an hour and a quarter, and during these interviews the
chaplain enlarged upon the topics mentioned to the prisoner. The
chaplain said he could almost take upon himself to say, that he always
used the terms, ‘ confessing his sins before God’; but he afterwards
said that he could not say that he mentioned ‘ before God ’ every time
he used the word ‘ confessing.” After the second interview, the gaoler
saw the prisoner, and told the prisoner what had passed between him,
the gaoler, and the prisoner’s wife ; and he also told the prisoner, that
he was perfectly satisfied that what he, the gaoler, said in the morning
was correct.  The prisoner then said he would tell the gaoler all about it.
The gaoler said to him: * Don’t tell me anything but what you would
wish the mayor and magistrates to know, for whatever you tell me I must
inform them of.” The prisoner then related to the gaoler the particulars
of the murder, and the way in which he had committed it. The gaoler
then said to him : * Now I shall tell all this to the mayor and magistrates.’
The prisoner then said : * That is what I wish’; he said he had endeavoured
to make up his mind to confess before ; he had a great mind on Monday.
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He then requested the mayor should come and hear what he had to say :
and particularly wished to see the clergyman again. The next morning
(Saturday) the gaoler saw him again, and read to him two prayers and a
psalm ; he said he felt himself a good deal easier in his mind. The mayor
of Bath and town clerk came about ten o’clock. The prisoner, before he
saw them, told the gaoler that some part of what he had stated the night
before was not correct, as to what part of the house he met the deceased
in when he first struck her, and he said it was in another part of the house.
When the mayor saw the prisoner in the gaoler’s room, he said: ‘I am
come to see you, as | understand you wish to make some communication
tome.” The mayor then said to him: * Before you say anything, I think
it necessary to apprise you, as 1 have done several times during your
examination, that it will probably be given in evidence against you.
You are, therefore, to use your own discretion, and say little or nothing,
as you may think best; and if you have changed you mind since you
sent to me, and do not choose to say anything, I will retire, and shall not
feel at all angry with you for having brought me down unnecessarily.’
The prisoner said something ; what he said was taken down in writing, in
his own words ; it was read over to him by the town clerk, and the clerk
asked him if he had any objection to sign it : he said he had not any, but
his hand shook so much he could not write his name, but it was all true.
The mayor then signed the examination, but it was not signed by the
prisoner, This examination of the prisoner was read ; and it contained
a confession of his having committed murder, and the circumstances
attending it. It appeared that the prisoner had undergone five or six
examinations, including the coroner’s inquest. In the course of the same
morning, after the mayor was gone, one of the mayor’s officers saw the
prisoner, and in answer to a question how he was, the prisoner told him
he was better since he had eased his mind ; and in the conversation they
had, he told the officer that he had committed the murder, and related
some of the particulars. The next morning (Sunday) the prisoner was
taken from Bath to the county gaol by another of the mayor’s officers,
and in answer to an inquiry how he felt, he said he felt a good deal better
since he had relieved his mind ; and in the course of their journey he told
this last-mentioned officer that he had committed the murder, and stated
some of the particulars. It was contended on the part of the prosecution
that, even supposing the confession made to B., the gaoler at Bath,
immediately after the chaplain’s interview with the prisoner, were not
receivable in evidence, still that the confession made to the mayor was
receivable, inasmuch as the mayor cautioned him against saying anything,
unless he thought it right, and that what he said would probably be given
in evidence against him. But Littledale, J., thought that, after what the
chaplain had said to him, nothing that the mayor said could do away
the effect which the chaplain had produced in his mind, and that it differed
from those cases where a confession having been made under circum-
stances which prevented its being received in evidence, if a magistrate has
cautioned a prisoner not to say anything against himself, a subsequent
confession made before a magistrate has been admitted in evidence. The
learned judge received the confessions in evidence, and the prisoner was
found guilty. But the point was reserved for the consideration of the
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judges ; before whom it was argued (m). The judges were of opinion
that the confessions had been properly received, and that the conviction
was right ; upon the ground, it is understood, that there were no temporal
hopes of benefit or forgiveness held out, and that such hopes, if referable
merely to a future state of existence, are not within the principle on which
the rule for excluding confessions obtained by improper influence is

founded (n).

(¢) What Threats and Menaces will exclude a Confession.

It would seem that fear alone, without threats, will not render a
confession inadmissible (0). Saying to a prisoner that it would be worse
for him if he did not confess, is sufficient to exclude a confession (p).
So a confession induced by saying, ‘ Unless you give me a more
satisfactory account, 1 will take you before a magistrate,” or (g) by
saying, ‘ That unfortunate watch has been found, and if you do not
tell me who your partner was I will commit you to prison as soon as we
get to Newcastle ; you are a damned villain, and the gallows is painted
in your face ' (r), cannot be given in evidence.

A boy between eight and nine years old was thus questioned by a
policeman : * Have you ever been to school ?° He said, * Yes.” ‘Do
you know what will become of you if you tell a falsehood ?’ *Yes;
I shall go to hell.” ‘Do you think God knows everything that is
done?’ *Yes ‘Do you think He knows who set fire to the hay-
stack ?*  The boy did not answer, but began to cry. The policeman then
asked whether he could give any information about the fire, and told
him, before he made any statement, he should apprehend him upon
a charge of setting fire to W.'s ricks. After that the boy made a state-
ment. Cresswell, J., after consulting Williams, J., said: ‘It seems to
us both too hazardous to admit this evidence. It is impossible not
to say that what passed may have acted upon the boy’s mind as a
threat ” (s).

Prior to the examination of the prisoner on a charge of sheep-stealing,

(m) The following authorities were cited :  convieted without it. R. v Sparkes,
R. ». Radford, tried at Exeter Summer  cited Peake, 78. Williams ». Williams
izes, 1823, where a clergyman had  [1798], 1 Hagg. (Consist.) 304.
prevailed on the prisoner to confess a (n) The case does not expressly decide
murder, by dwelling on the heinousness of  that a chaplain was a person in authority ;
the crime, and the denunciations of Serip-  but unless he was assumed to be so as
ture against it, without giving him any  regards the confessions made to him, there
caution that it would be used in evidence  was no ground for arguing most of the
against him, and Best, C. fused to  case.
allow the clergyman to state the confession ; (9) Phipson, Ev. (4th ed.) 244, citing R. ».
saying that he thought it dangerous after  Rome, 137 Cent. Cr. Ct. Sess. Pap,, 220,
the confidence thus created, which would l)urluw J.
throw the prisoner off his guard, and the (p) 2 East, P. C. 659. Cf. R. v. Coley,
impression thus produced, to allow what 10 Cox, 536, where the words were: ‘If
he then said to be given in evidence against — you don’t tell me you may get yourself into
him. But it is said that this case was not  trouble, and it will be the worse for you.'
1I| termined on this ground ; but that Best, (g) R.v. Thompson, 1 Leach, 201.

*J., thought that it was improper in the (r) R. v Paratt, 4 C. & P. 570, Alderson,
(l- ergyman to  violate the confidence rve-  J.
posed in him by the prisoner, and expressed (8) R. v Day, 2 Cox, 209. R.v. Griffiths,
a strong opinion to that effect ; and as the  post, p. 2185, and R. v. Hearn, C. & M. 109,
evidence was not wanted for the Crown,  were cited.
It was not pressed, and the prisoner was
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his wife volunteered a confession of the particulars of the robbery ; and
on the prisoner being brought up for examination, the justice told
him that his wife had already confessed the whole, and that there was
quite case enough against him to send a bill before a grand jury, and
then asked him what he had to say. The prisoner immediately confessed
his guilt, and stated several facts which had been previously deposed to
by his wife. It was objected that this confession could not be received,
inasmuch as the magistrate’s address to the prisoner when he was brought
before him to be examined was in the nature of a menace. But Parke, J.,
overruled the objection, saying he considered it rather as a caution (t).

The words, ‘ I must know more about it,” said by a police constable
to a prisoner in the course of a conversation between them respecting
the subject matter of the charge, immediately before apprehension,
were held not to exclude an admission (u).

Prosecutrix lost her purse, containing £1 4s., in a market, and asked
the prisoner, who had been standing near her, whether he had seen
the purse or seen anyone pick it up. He replied that he had not. She,
however, suspecting that he had robbed her, gave information to the
police. A policeman a short time after went in search of prisoner, and
having found him told him that the prosecutrix had lost her purse, and
that it was supposed that he had picked it up, and added, * Now is
the time for you to take it back to her.’ He denied it, and went with
the policeman.  As they walked along he commenced making a statement,
but the policeman told him to say nothing until they saw the prosecutrix.
Having met the prosecutrix after they had walked about six hundred
)'arllu, some conversation took plam-. and the 'n'iNUlll‘!‘ was searched, and
on a half a sovereign being found, the prisoner said to the prosecutrix that
he would make it all up to her. Twenty minutes had elapsed between
the time of the policeman’s remark, ‘ Now is the time to take it back
to her,” and the prisoner’s statement, ‘ that he would make it all up to
her.” It was held, that there was no inducement held out to the prisoner,
and that his statement or confession that he would make it all up to
her was admissible in evidence against him (v).

If the words used to a prisoner be such that he might consider them
as a threat, a confession is not admissible. The prisoner being in custody
on a charge of arson, he was told that ‘ he ought to tell whatever was
the truth, but he must be very careful as he was sure to be committed,” on
which he made a statement. Taunton, J., doubted whether the words
used might not be construed as a threat, and having consulted Littledale,
J., said : * We think as the words were so ambiguous that they might be
considered by the prisoner as a threat, the evidence ought not to be
given ” (w).

Where a prisoner has been taken into custody by a constable without
a warrant, and detained by him in durance for four days, and during
his confinement a confession was obtained under certain promises and on
the part of the prosecution it was attempted to be shewn that the con-
fession was voluntary, and not made under such promises ; Holroyd, J.,

() R. v. Wright, 1 Lew. 48, Sco R. v.  (r) R. v. Jones, 12 Cox, 241,

Long, ¢ P. 179, () R. . Williams, Gloucester Spr. Ass.
u) R. v. Reason, 12 Cox, 228, [1832), MSS. C. 8, G.
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said: ‘ Even if that were so, the fact of its having been made while in
unlawful custody renders it unavailing ’ ; and there being no sufficient
evidence without it, he directed an acquittal (z).

[BOOK XIII.

(d) Confession made after former one unduly obtained, or after
Inducements once made.

If a confession has been obtained from the prisoner by undue means,
any statement afterwards made by him under the influence of that
confession is inadmissibl

Where an inducement which would exclude a confession has been
held out to a prisoner, there ought to be clear evidence to shew that
the impression caused by it has been removed before a subsequent
confession, made at a different time, is admitted as evidence (y). The
cases upon this subject are conflicting. But certain general rules and
principles can be deduced from the following cases. The question
whether the confessions can be received in evidence is for the judge,
and each case must be determined upon its own facts.

In R. v. Nute (2), the prisoner was suspected of setting fire to an
outhouse ; her mistress pressed her to confess, and told her, among other
things, if she would repent and confess, God would forgive her, but
she concealed from her that she would not forgive her herself: she
confessed. The next day, another person, in her mistress’s sight, though
out of her hearing, told her her mistress said she had confessed, and drew
from her a second confession. Lord Eldon, C.J., allowed the confessions
in evidence, and the prisoner was convicted. The jury, on having the
confessions put to them, said they thought the first confession made
under a hope of favour here, and second under the influence of having
made the first. On a case reserved, the judges held that these points
were not for the jury, but if Lord Eldon agreed with the jury, which he
did, the confessions were not receivable ; but many of them thought
the expressions not calculated to raise hope of favour here, and if not,
the confessions were evidence (a).

() R. v. Ackroyd, 1 Lew. 49. This might do him harm. The prisoner said,

decision has been questioned, and it has
been observed that *if the prisoner were
to believe the apprehension unlawful, that
would make him carcful not to disclose
anything against himself ; if he should
suppose it lawful, that also would make
him careful not to make his situation worse,
nor in any respect to prejudice himself.
1 Phill. Ev. 407, and see R. v. Thornton, 1
Mood. 27,

(y) See 2 East, P. C. 658. R. v Bell,
Joy, 71

(z) 1 Burn's * Justice ' (30th ed.), 973.

(a) In R. v. Sexton (MS. Chetw. | Burn's
Justice,” ed. Doyle and Williams, tit.
* Confessions,” p. 101 a confession had
been improperly obtained by giving the
prisoner two glasses of gin. The officer to
whom it had been made read it over to the
prisoner before the committing magistrate,
who told the prisoner the offence imputed
to him aflected his life, and a confession

that what had been read to him was the
truth, and signed the paper.  Best, J.,
considered the second confession, as well
as the first, inadmissible ; saying, that had
the magistrate known the officer had given
the prisoner gin, he would no doubt have
told the prisoner that what he had already
said could not be given in evidence against
him, and that it was for him to consider
whether he would make a second confession
If the prisoner had been told this, what he
afterwards said would be evidence against
him ; but for want of this information he
might think that he could not make his
case worse than he had already made it, and
under this impression might sign the
confession before the magistrate. This
case has been (it would scem justly)
doubted, see Deacon Cr. L. 424 ; Joy, 17;
Taylor, Ev. (10th ed.) & 880. Roscoe, Cr.
iv. (13th ed.) 39. In the first place the
offer to confess was volunteered on the part

O R N TP e e
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Upon an indictment for murder it appeared that the prisoner worked
at a colliery, and some suspicions having fallen upon him, the overlooker
charged him with the murder. The prisoner denied having been near
the place. Presently the overlooker called his attention to certain
statements made by his wife and sister, which were inconsistent with
his own ; and added, ‘ There is no doubt thou wilt be found guilty ; it
will be better for you if you will confess.” A constable then came in, and
said to the overlooker, in a tone loud enough for the prisoner to hear,
‘ Robert, do not make him any promises.” The prisoner then made a
confession. Patteson, J.said : * That will not do. The constable ought to
have done something to remove the impression from the prisoner’s mind.”
The overlooker, in about ten minutes, delivered the prisoner to the
constable of the township. The constable stated, that when he received
the prisoner, the overlooker told him (but not in the prisoner’s hearing)
that the prisoner had confessed. That he took the prisoner to his house,
and there said, ‘ I believe 8. has murdered a man in a brutal manner.’
That the wife and brother of the prisoner were there, and said to the
prisoner, * What made thee go near the cabin ?’ That the prisoner
in answer made a statement similar in effect to the one he had made
before. That he used neither promise nor threat to induce the prisoner
to say anything. But that he did not caution him. That it was not
more than five minutes after he received the prisoner into his charge that
the prisoner made the statement. That he was not aware that the
overlooker had held out any inducement. That the overlooker was
not present when the statement was made. For the prisoner it was
submitted that the second confession must be taken to have been made
under the same influence as the first. Patteson, J., said : ‘ There ought to
be strong evidence to shew that the impression under which the first
confession was made was afterwards removed, before the second con-
fession can be received. I am of opinion, in this case, that the prisoner
must be considered to have made the second confession under the same
influence as he made the first ; the interval of time being too short to
allow of the supposition that it was the result of reflection and voluntary
determination * ; and the statement was rejected (b).

A. was charged with the murder of B.’s child. On being asked by B.
whether he had anything to do with it, A. cried and said, * If you won’t
send for the police, T will tell the truth.” B. promised not to hurt A.
nor to send for the police if she confessed, and she then confessed. After-
wards (., a neighbour of B., took A. into a room where she repeated the
confession. It was held that the first confession was inadmissible, and
that the confession to (., though he was not in authority, was so closely
connected with the first as not to be admissible (¢).

of the prisoner; secondly, there was no
promise or threat at all used by the con-
stable, nor was the prisoner in any way led
to believe that by confessing he would
escape from the charge, or be let out of
custody ; thirdly, there was no induce-
ment to state anything but the truth. In
1 Burn's * Justice,” Doyl. & Wms. 1081, note
(), it is snid : *The authority of this decision
secms doubtful ; for it is not every hope of

favour held out to a prisoner that will
render a confession afterwards made inad-
missible ; the promise must have some
reference to his escape from the charge.'

. Sherrington, 2 Lew. 123. R. v,
2 Lew. 122, R. v. Hewett, C. &

M. 534.
(¢) R.v. Rue, 13 Cox, 200 ; 34 L. T. 400,
Denman, J.  Phipson, Ev. (4th ed.) 261,
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In an American case where the prisoner had been induced by promises
of favour to make a confession, which was for that cause excluded, but
about five months afterwards, and after having been solemnly warned
by two magistrates that he must expect death, and prepare to meet it,
again made a full confession, this latter confession was admitted in
evidence (d). In this case, upon much consideration the rule was stated
to be that, although an original confession may have been obtained by
improper means, yet subsequent confessions of the same or of like facts
may be admitted, if the Court believes, from the length of time intervening
or from proper warning of the consequences of confession, or from other
circumstances, that the delusive hope or fears, under the influence of
which the original confession was obtained, were entirely dispelled (e).
In the absence of any such circumstances the influence of the motives,
proved to have been offered, will be presumed to continue, and to have
produced the confession, unless the contrary is shewn by clear evidence,
and the confession will therefore be rejected ( £).

Although such improper inducements may have been held out to a
prisoner as would exclude a confession made under their influence, yet
if the Court, taking into consideration all the circumstances of the case,
should be of opinion that at the time a confession was made such induce-
ments had ceased to operate upon the mind of the prisoner, such confession
will be admissible. In determining whether an inducement has ceased
to operate, it will be material to consider the nature of such inducement,
the time and circumstances under which it was made, the situation of
the person making it, the time which has intervened between the induce-
ment and the confession, and whether there has been any caution given,
and if so, whether that caution has been given generally, or expressly
and specifically with reference to the inducement held out. Thus where
it appeared that the prisoner, on being taken into custody, had been told
by a person who came to assist the constable that it would be better for
him to confess, but that, on his being examined before the committing
magistrate on the following day, he was frequently cautioned by the
magistrate to say nothing against himself, a confession under these
circumstances before the magistrate was held to be clearly admissible (g).

A constable told the prisoner he might do himself some good by
confessing ; and the prisoner afterwards asked the magistrate if it
would benefit him to confess; on which the magistrate said he could
not say it would, and the prisoner then declined confessing. But
afterwards, on his way to prison, he made a confession to another
constable ; and confessed again in prison to another magistrate. The
judges held that the confessions were admissible in evidence, on the
ground that the magistrate’s answer was sufficient to efface any expecta-
tion which the constable might have raised (k). Nor is it any objection
to a confession made before a magistrate, that the prosecutor who was

(d) Guild's case, 5 Halst. 166, 168, v nglh 1 Phill. Ev. (7th ed. )

Taylor, Ev. (10th ed.) s, 878, o R. v. Howes, 6 C.
(¢) Taylor, Ev. (10th ed.) s, 878, citing P, -MH l)<||m-n, J

Guild’s case, 5 Halst, 180, (k) R. v. Rosier, 1 Phill. Ev. (10th ed.)
( f) Taylor, Ev. (10th ed.) 8. 878, citing 414,

Roberts case, 1 Devereus, 259, 264,
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present first desired the prisoner to speak the truth, and suggested
that he had better speak out, provided the magistrate or his clerk imme-
diately checked the prosecutor, desiring the prisoner not to regard him,
but to say what he thought proper (i).

Where the prisoner has been duly cautioned by the magistrate, in
pursuance of 11 & 12 Viet, c. 42, s. 18, anything said by him thereupon
is admissible in evidence against him, although there may have been
a previous promise or threat held out to him to induce him to confess (j).

In a case before the above Act it appeared that, before a prisoner
was asked what he had to say, he was particularly cautioned by the
magistrate not to say anything that would injure himself, for whatever
he said would be taken down, and given in evidence against him. But
it also appeared that a constable, who had previously induced the prisoner
to make a confession to him by telling him it would be better to confess,
had been examined before the magistrate, and in his examination had
stated that he had told the prisoner that it would be better to confess,
and had also stated all the prisoner had said to him in consequence,
All this had been taken down, and read over to the prisoner, before he
made his statement ; Littledale, J., refused to allow the statement to
be given in evidence, as the caution given by the magistrate was not
sufficient to obviate the effect of the inducement used by the constable (k).
But where a constable proved that he had given the prisoner a hand-
bill, offering a reward to any accomplice who would give information
on the subject of the robbery, and the handbill was read over to the
prisoner, who made a statement, which the constable took in writing (/) ;
when the prisoner was examined before the magistrate this statement
was incorporated into the constable’s deposition. The prisoner was
then told that anything he said would be taken down, and might be
used against him, and the prisoner said that the statement to the constable
was quite true, It was objected that the recognition by the last statement
of a former inadmissible statement could not make that statement
admissible. Tindal, C.J.: * The impression made by the constable was
afterwards removed by the caution given by the committing magistrate ;
and that the prisoner adopts his former statement. 1t is just the same
as if the prisoner had repeated it or written it down de novo after the
caution, and then its admissibility could not have been questioned ’ (m).

Where a policeman said to the prisoner, who was charged with the
murder of a bastard child, * You had better tell all about it; it will save
trouble ’ ; and then put questions to her ; Erle, J., held that her answers
were inadmissible, A superintendent of police had afterwards, about the
same time, gone to the prisoner, and without cautioning her, put certain

(/) R.v. Edwards, 1 Phill. (ibid.).

(j) R. v. Bate, 11 Cox, 686.

(k) R. Smith, Worcester Spr. Ass.
1830, MSS, C. Not only was there
1o express caution given not to rely on the
promise made, but by receiving the previous
confession in  evidence the magistrate
treated it as if it had been properly obtained
and the prisoner might therefore well
conceive that a subsequent confession could
do him no injury, and might possibly be

better for him ; and see R. v. Gilham, ante,
p- 2175.

(1) Tindal, C.J., rejected this statement.

(m) R. v. Homer, 1 Cox, 364. *No
notice was taken of the statement having
been incorporated in the deposition of the
constable, and theretore treated by the
magistrate as lawfully obtained ; and R. v,
Smith, supra, was not cited, though a
decision directly in point the other way.'
C. 8. G,
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questions to her ; but it did not appear that he had referred to her state-
ments to the policeman ; she had, however, said when she saw him, * Ah,
I expected you ’ ; and the questions related to the number of her children,
and especially what had become of the youngest, with whose murder she
was charged, and whether she had been at Colchester on a particular day.
Erle, J., after consulting Wightman, J., held that the answers to the
superintendent were admissible (n).

Where a person in superior authority holds out an inducement to
a prisoner to confess, a confession made to a person in inferior authority
is not admissible, especially if such person do not give the prisoner
any caution. Upon an indictment for arson it appeared that the com-
mitting magistrate had told the prisoner that, if he would make adisclosure,
he would do all that he could for him. The prisoner, after he was com-
mitted, made a statement to the turnkey of the gaol, who had held out
no inducement to him to confess, and had not given him any caution not
toconfess, Parke, J., said: ‘I think I ought not to receive the evidence,
after what Mr. 8. (the committing magistrate) said to the prisoner, more
especially as the turnkey did not give any caution to the prisoner’ (o).

Where upon an indictment for murder it appeared that the prisoner
had sent for the coroner, desiring to make some statement; the coroner
told him that any confession that he made would be produced against
him on the trial, and that no hope or promise of pardon could be held
out to him, either by the government or by anyone else. Previous to
this time a magistrate had had an interview with the prisoner, and had
told him that if he was not the man that struck the fatal blow he would
use all his endeavours to prevent any ill consequences from falling on
him, if he would disclose what he knew of the murder, and that there
were 8o many persons concerned in the transaction that it would be
made known by some or other of them. The magistrate wrote a letter
to the Home Secretary, to which he received an answer, stating that
mercy could not be extended to th