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JopiciaL CHANGES.

DIARY FOR NOVEMBER.

1. SUN..21st Surdey after Trinity.

.. 22nd Sunday after Trinity.
.. Last day for service for County Court.

15. SUN. .23rd Sundwy after Trinity.

16. Mon..Michaelmas Term begins,

20. Tri, .. Paper Day, Queen’s Bench, New Trial Day,
Common Pleas.

21. Sat. ..Paper Day, Common Pleas. New Trial Day,

Gueen’s Bench, Declare for County Court.

22, SUN. .24th Sunday after Trinity.

23. Mon..Paper Day, Qucen’s Bench, New Term Day,
Common Pleas. Last day to set down for
re-hearing.

Paper Day, Common Pleas, New Term Day,

Queen’s Bench.

25. Wed..Paper Day, Queen’s Bench. Now Term Day,
ComumonPleas. Appealfrom Chancery Chami-
bers, Last day for notice of re-hearing.

26. Thurs. Paper Day, Common Pleas.

27. Fri. .. Now Trial Day‘ Queen’s I3ench,

29. SUN. .1st Sunday in ddvent.

30, Mon..S8t. Andrew. Paper Day, Queen’s Bench, New

Trial Day, Common Pleas. TLast day for
Notice of Trial for Ceunty Court.

24. Tues.

TE X

NOVEMBER, 1868,

JUDICIAL CHANGES.

The vacancy caused by the retircment of
the President of the Court of Appeal from the
position which he had so worthily held as
Chief Justice of Upper Canada (of which more
hereafter), has been filled by the appointment
of the Hon, William Buell Richards, formerly
Chief Justice of the Common Pleas. Mr. Jus-
tice Adam Wilson goes with him as Junior
Puisne, and Mr. Justice Morrison, now becomes
the Senior Puisne Judge in the same court,
as he is also on the Common Law Bench.
Mr. Justice Hagarty is transferred from the
Queer’s Bench to the Common Pleas, and
becomes Chief Justice of the latter Court,
while Mr. Justice John Wilson takes the
seat to his right; John W. Gwynne, Esquire,
Queen’s Counsel, being appointed the new
Judge, and sitting as Junior Puisne Judge of
that court.

It was at one time thought that the Chan-
cellor would bave accepted the Chief Justice-
ship, which was offered to him in contempla-
tion of Mr. Draper’s retirement, and it was
hoped by many that he would have accepted
the office, as it was very generally thought
that he was admirably suited for that position,
but difficulties that could not easily be sur-

mounted in the choice of some one to succeed
him in the Court of Chancery are said to have
prevented his making the change.

These appointments will produce a thorough
change in the persenel of the two courts,
the majority of the judges formerly in the Court
of Common Pleas being transferred to
the Queen’s Bench, and Mr., Justice John
Wilson being the only representative of the
Court of Common Pleas as lately constituted.
One result of this will be that the cases still
standing for judgment are to bc re-argued
before the present bench.

As to the appointments in themselves, the
Chief Justice has already presided as the
Chief of a court, and the duties now devolving
upen him will not be materially different from
those to which he has lately been accustomied,
and will, doubtless, be as faithfully performed.
Of the learning and ability of the new Chief of
the Pleas it is unnecessary to spealk, it is ad-
mitted on all sides. We congratulate Mr.
Gwynne upon his appeintment, which is ac-
cepted by the profession as likely to give
general satisfaction. .

Buat while glancing at these changes we, in
common with the profession at large, do so
with a sense of sorrow and regret, not un-
mingled with certain undefined feclings of
doubt as to the future, when we think that
he who has of late years been the master-mind
of our courts is no longer at the helm, though
still in a position where he can be of signal
service to his country. We trust it may not
be presumptuous in us to express a hope that
the example of his dignity, patience, courtesy
and attentive industry will be followed by
those who occupy seats he formerly filled.

The new Chief Justices were sworn in before
His Excellency the Governor-General at Que-
bec, on the 12th inst. It certainly seems
rather hard that their newly acquired dignity
should subject them to such an arduous under-
taking as a hurried journey to the extreme
end of the Dominion. Itwould be bad enough
to have to go to the Capital, where one might
expect to find His Excellency, instead of travel-
ling day and night by rail, a distance of a
theusand miles orso. There being some doubt
as to whether the Governor-General or the
Lieutenant-Govenor was the proper person to
administer the oaths to the Chief Justices,
they were also sworn in by the latter function-
ary on their return from Quebec.
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The Chief Justices of the respective courts
on the first day of Term, in open court, admin-
istered the required oaths to Mr. Adam Wilson
and Mr. Gwynne.

After this form had been completed, the
Hon. J. H. Cameron, the Treasurer of the Law
Society, in the absence of the Attorney-General,
first, in the Queen’s Bench, and afterwards in
the Common DPleas, congratulated the new
Chiefs upon their promotion, and Mr. Gwynne
upon his appointment.

Both Chiefs when assuming their new
positions in answer to the address of the
Treasurer of the Law Society, referred to the
good feeling, which at present exists between
the Bench and the Bar, and promised to do
their best to maintain it. To this end, want
of patience or petulance on the part of the
Bench is by all means to be avoided; and to-
wards the attainment of the same object there
must be respect and respectful demeanor to
the Bench on the part of the Bar. Tailing
either, there will be conflicts which must result
in the destruction of that good feeling which
happily has hitherto existed, and which all are
so anxious to maintain.

CRIMINAL PROCEDURE.

The questions raised by the counsel for the
prisoner Whelan at his trial at the Ottawa
assizes will it is supposed be brought before
the Court of Queen’s Bench during the present
term.

The criminal law seems to require that
where a prisoner convicted of a felony obtains
a writ of error, he must be personally present
in court when. error is assigned, during the
argument, and when judgment is delivered.

This rule, of some practical use to prisoners
perhaps a hundred years ago, can scarcely be
said to be so now, when every criminal can
obtain counsel, or counsel is assigned to him
by the merciful practice of our law; and it is
open to serious objections, some of which
present themselves in a case like the present.
The prisoner has to travel from the extreme
end of the Province at some expense to the
county, and from the nature of things, is
afforded opportunitics of escape, which would
not offer themselves under other circumstances.
The danger is the more apparent when the
possibility of a rescue by the friends of the
prisoner is taken into consideration, and this
possibility becomes more or less probable

. stances.

according to the ease of accomplishment, and
will necessary be greater in proportion to the
time oecupied in the transit of the prisoner
from one place to another, and other circum-
The chances will be increased when
the crime partakes of a political character, or
in times of great political excitement. We
may here remark that it is now rather the
rule than the exception, that the presence of
prisoners is dispensed with on the return of
writs of habeas corpus to test the legality of
their imprisonment.

Another thing worthy of comment in our
criminal law practice is the curious fact, that
although a debtor cannot be committed to close
custody for a week, for the non-payment of a
dollar a month, pursuant to the order of a
Division Court Judge, nor a man sent to jail
for ten days, or fined ten shillings and costs
by a justice of the peace for vagrancy without
being called upon to shew cause to the con-
trary, and after a formal order duly signed
and recorded—a man may be convicted of
murder and hanged accordingly, without the
seratch of a pen to order the execution.
Some judges certainly have occasionally re-
lieved the mind of a timorous sheriff by
writing opposite the name of the criminal the
words Sus. per col., but this is seldom done
we believe in practice, and some judges have
refused to do even this.

The answer to this is, we suppose, that a
record can be made up, if required, at any
time, and so it may, if the evidence for the
purpose has been preserved—but the fact
remains the same, nevertheless, though we do
not at present know of any case where this
curious absence of what is a mere matter of
routine in the most trifling cases has worked
any injustice.

Proceedings in error in criminal cases being
rather ouf of the common, it may satisfy the
curiosity of some, in view of the cause celebré
about to come before the Queen’s Bench, to
give a short sketch of the modus operandi.

The writ of error to the court of Oyer and
Terminer of the proper county is obtained on
the fiat of the Attorney-General, returnable
we presume in either court. The return sets
forth the proceedings of the court below in
full. Upon the return day of this writ, the
prisoner, the plaintiff in error who has to
be brought before the court by a writ of
habeas corpus ad subjiciendum, prays oyer of
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the writ and return, and the same having
been read, leave is craved to assign error on
part of the prisoner, which being granted, the
reasons of error are entered on the record, and
issue is joined in error on behalf of our lady
the Queen. The prisoner then by himself or
by counsel prays that counsel may be assigned
to him, which being done, a rule for the pur-
pose is drawn up, though in practice this is
generally dispensed with. The counsel so
appointed then prays for a concilium, which
the court appoints for a day certain in term.

The prisoner after judgment is pronounced
is ordered to be re-delivered to the custody of
the sheriff of the county in which he was
found guilty—either to suffer the penalty in-
flicted by the original sentence of the court
of Oyer and Terminer, or to await the result
of an award of venire de novo.

NEW LAW BOOKS.

We understand it is the intention of Mr.
Leith, as soon as the consent of Mr. Williams
can be obtained for the purpose, to publish an
edition of *“ WirLiams oN Rean Properry,”
adapted to the Law of Ontario. If this consent
can be obtained, the work will appear in three
months. The publication of this edition will
be of great benefit to students, and will in this
country practically supersede the English edi-
tions, and we should strongly reccommend
those who have to buy the book to wait until
Mr. Leith has published his volume,

Mr. Taylor has his annotations on the new
Chancery orders in a forward state, and it will
we understand, soon be out of the printers
hands, and be ready for delivery inside of a
month.

LAW SOCIETY — MICHAELMAS TERYM,
1868.

CALLS TO THE BAR.

Mr. Bernard Devlin and Mr. Wright, of the
Lower Canada Bar, were called to the Bar of
Ontario on the first day of Term.

The following gentlemen, having passed the
necessary examinations, were also called to
the bar, out of twenty-two who presented
themselves:—A. J. Christie, Ottawa; Alex,
Dunbar, Stratford; W. R. Chamberlain, Napa-
nee (all without oral); John Muir, Hamilton ;

J. H. T. Bleasdell, Belleville ; Jas, Cartwrightt

Kingston; James O’Loane, Stratford; John
McLean, St. Thomas; Fred’k Biscoe, Guelph;
W. H. C. Meyer, Seaforth; William Milloy,
Toronto; Jas. E. Robertson, Toronto; John
‘W. Douglas, Perth; — Whitley, Toronto;
John H. Scott and Edm’d J. Beaty, Cobourg.

ATTORNEYS ADMITTED.

Of twenty-one gentlemen who went up for-
examination, only the following have as yet
succeeded in passing :—W. M. Merritt, St..
Thomas ; J. H. Macdonald, Toronto; Seth S,
Smith, Port Hope; W. F. Medcalf, Picton;
A. J. Christie, Ottawa; 'Wm. Milloy, Toronto;
and W. H. O. Meyer, Seaforth. '

None of these were required to undergo the
oral test. The remainder answered the vivd
voce questions of the Benchers so indifferently
that they could not be allowed to pass; they
are, however, to have another chance on a
future day this Term. Those who have been
before that awe-inspiring body known as the
Benchers for oral examination, will bear wit
ness to the exceeding fairness and courtesy
with which they are treated by the Treasurer
and those of the Bench who may happen to
be present, and cannot but say that every
opportunity is given to students to answer
the questions put, and that without any fear
of their misunderstanding them, and in such
a way as, so far as possible, to prevent any-
nervousness on the part of the students.

Mr. R. C. Henderson, who, we understand,
passed an excellent written examination, could
not, however, be admitted this Term, owing to
some defect in his articles.

LAW SCHOLARSHIPS,

The Examinations resulted as follows :~—

First Year—Maximum. of marks, 320: R,
M. Fleming, 294.

Second Year—Maximum of marks, 820:.
John Crerar, 245,

Third Year—Maximum of marks, 320:
Dan’l Wade (scholarship), 814 ; H. 4. Muckle,
984 ; Wm. Green, 281; Sam’l Clarke, 274,

Fourth Year—Maximum of marks, 360:
Charles Moss, 291.

The answering in the third year appears to
have been remarkably good.

The first of the intermediate examinations,
under the new rules of the Society, has also

taken place, and was, we are informed, most
creditable.to the gentlemen. who passed.
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SELECTIONS,

"THE FALLACY OF LOCAL TRIBUNALS.

If the wisdom of the social Science Associ-
-ation were to be measured by its discussion
on ‘the reorganisation of our Courts, superior
‘and Jocal,” the interest in its proceedings
would speedily be limited to those who are
~charmed with the sound of their own voices.
To say nothing new, and to say that little
badly, is less than could be expected even
from the boldest usurpers of the title of savans.
Yet the only sensc on perusing the speeches
delivered at Birmingham on the condition of
our judicature is one of entiredisappointment,
To plead ag they do in Chancery, to fuse law
and equity, and to substitue local for central
Jjurisdiction, are the specifics discovered by
the doctrinaires of the Association. The first
two propositions are good enough, but they
are not new ; the last is neither good nor new.
1t is, as we believe, an idea thoroughly con-
sidered and completely discarded by the Judi-
cature Commission, scarcely at this date to be
galvanised into a post-mortem activity by the
most ardent and juvenile of advocates. Yet,
as it has been seriously and elaborately recom-
mended in Section B, and not combated by
-any subsequent debater at the meetings of the
Association, it behoves us to say a few words
-on this proposition.
Itis advanced, first, that the plaintiff should
be allowed to begin his action in any local
court, whatever may be the nature or amount
of his claim., Second, that if the claim be be-
low 5007., then the plaintiff should be compel-
led to begin in some local Court. On the
other hand, the defendant may post an affida-
vit to the registrar of the local Court stating
that he has a good defence and a good cause
for removal.  The plaintiff may reply, oppos-
ing the removal, by a counter affidavit, This
is certainly a pleasant prospect to start with,
A., living in Northumberland, receives a sum-
mons from the County Court of Cornwall for
a demand amounting to some hundreds of
pounds. Being a prudent man, he necessarily
would not be content with posting an affidavit
to the registrar stating an inclination to have
his cause tried in London or at Newcastle, but
would be driven to employ an attorney at
Bodrin to watch the proceedings. The sum-
mons is also to contain in all cases a clear
warning that, unless the defendant, within six
clear days of the hearing, gives notice to the
registrar of his intention to defend, with a
statement of the grounds on which he rests
his defence, the plaintiff shall be at liberty to
have judgment entered up against the defend-
ant. At present a summons must be served
ten clear days before the day of hearing. The
consequence is that, according to this plan,
within the space of four days A. would have
to find zn attorney—his own resident in Lon-
-don, for examplc—and, through that attorney,
~o take counsel’s opinion as to the grounds of

his defence, to get an affidavit drawn and sworn,
and to transmit all these documents in due
form to Bodmin, under pain of having judgment
entered up against him. The post would
take two days, so that this marvellous feat
would demand accomplishment in about 48
hours.

Such a scheme is so monstrous, that, if the
language was not explicit, it would be only
fair to suppose that grave misapprehension
existed as to the meaning of the speaker, At
present, if the proceedings are in the County
Court, the defendont has this advantage, that
the plaintiff must come into the defendant’s
own district ; but here the words are: ‘The
plaintiff should have the option of suing in
whatever local Court he thought fit, not being
compelled to follow his debtor to any distance ;’
just as though to ‘snmap’ a judgment was
altogether about the most just and delightful
thing known to all the legal world. If a
man is sued now in the superior Courts, he
has eight days to appear; then he has the
breathing time afforded before delivery of the
declaration ; then eight days to plead, with
further time as a matter of course. In most
cases a defendant gets some three or four weeks
in which he may prepare to meet the demand
made against him. DBut that sort of delay
is no longer to be allowed, and the defendants
are to be tomahawked and scalped within four
days from the service of the summons. We
can almost discern in the gloom the twinkle of
the eye of the tallyman at this charming pro-
position. But it goes beyond petty debts and
the petty oppression of petty creditors, and
defendants are to be fixed with judgments
and executions, we suppose with preportionate
rapidity, for amounts not exceeding 500.. In-
deed, that seems to be the limit only of com-
pulsory jurisdiction, so that it may be that the
judgment may run up to thousands or even
millions, unless the local judge of his own
mere motion interfere for the purpose of trans-
ferring the cause to a superior Court.

‘We have criticised these items of the gen-
eral proposition to localise the administration
of justice, not so much because they go in any
way to the root or principle of the thing, but
rather to show how crude, unpractical, and
absurd are the views which have been thus
put forward. It is impossible for an associa-
tion to repress persons who insist on reading
papers in the several sections, but the mis-
chief is that a fictitious importance is lent to
such documents by the prestige of the society.
The public, naturally unable to form as sound
a judgment on the reform of the adminstration
of law as on broad questions of policy, is apt
to imagine that there is a virtue in the legal
quackery which loudly asserts its own excel-
lence, and that the real authorities, the staff of
Jjudges and heads of the profession, are mere
adherents of a species of priesteraft. But the
principle of localising justice in this country is
unsound, the moment that it is carried beyond
the speedy means of recovering petty debts,
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remedying small grievances, and resolving
rights of trifling import. In the present day
communication with London is a matter of the
utmost facility, and procedure by writ or other
notification issued out of offices in the metro-
polis is at once the most inexpensive and most
rapid method of getting the litigant parties
together. Every day that diminishes the use of
writs brings home to the attorneys a stronger
sense of the convenience attached to that
ancient system of commencing actions. The
main point as against the localisation of Courts
is that in proportion as you localise the admin-
istration of law, you lessen justice. Local law
and bad law are convertible terms. Law is a
thing not acquired once for all, as if it were an
instrument warranted never to get out of order,
but it is a science of unceasing developement.
Let the most learned and most acute of judges
be taken from Westminster Hall and planted
in a County Court, and in ten years he will
sink below the Jeast able of the brethren over
whom he once towered. The reason why a
man elevated to the Bench in Westminster
Hall does not decline in knowledge, energy,
and power is because the endless attrition of

other intellects keeps his mind bright. Take
away that instrument, and he rusts. The
County Court judge has no chance. He has

no Bar before him to keep up his education;
he has no means, except through reports which
he has little leisure and less inclination to
master, of keeping himself au courant with the
historical changes of the law, which are hourly
effected by judicial decisions. It is difficult
to measure the extent to which the tendencies
of public opinion, the march of scientific, theo-
retical and moral inquiry, operate on the minds
of judges and lawyers, and so by an imper-
ceptible but steady process influence the law.
All this is lost upon the local judge. By no
human possibility can he get beyond the point
of excellence which he had reached at the
moment of his appointment. But by the great
law of nature, which compels movement in
one direction or another, he as surely retro-
grades. Asa rule, too, unless he is a remark-
able man, not only his legal power but his
moral nature suffers, as does the nature of all
men whom circumstances have placed in isola-
ted superiority to those with whom they have
to deal. These are the common causes which
go to create the complaints, neither indistinet
nor unintelligible, as to the conduct of County
Court judges. The system is at fault, not the
men, who work well for nine-tenths of the ob-
jects for which they were appointed, but fail
in the tenth, and so rise against themselves a
clamour disproportionate to the real greivance.
But now it is demanded that their ju.isdiction
shall be extended immeasurably, with the cer-
tainresult that the outery against them will find
substantial justification, and that a formidable
reaction will set in, so soon as the wealthier
classes begin to feel where the shoe pinches.

The moment that men of landed estate, of

large commercial interests, and of great social

| suspicion.

standing, experience in their own affairs what
it is to have important issues of law and fact
decided by the local tribunals, it will go hard
with the whole institution. Tt is precisely be-
cause it is desirable to preserve what is of real
value in the County Courts that it is a duty
to save them from their friends.

These objections, we are glad to perceive,
had occurred, though in a very slender degree,
to the mind that advanced the great theory of
local Courts. Therefore it was proposed that
the judicial staff should be increased, and that
four times in the year a sort of County Courts
Quarter Sessions should be held, at which
some three or four judges of the adjoining dis-
tricts might meet, and hold sittings in banco,
and also try issues in fact reserved specially
forthese meetings. This schemeis fairenough,
and might be adopted in some form or other
with advantage at the present moment. It is
certainly rather vain labour to move a judge
to rescind his own ruling on a point of law,
and his own finding on an issue of fact, and
some plan of making such motions before a
Court composed of three or four judges might
well be adopted. So also there would be a
chance of getting a few counsel to attend on
such occasions, to the benefit of the Bench
and of the suitors. But it is impossibe to sup-
pose that this balm of Gilead will suffice to
heal all the diseases existing or to be engen-
dered in the local tribunals.

Another argument which has found weight
in some quarters apparently offers considerable
attractions to the gentleman whose views, as
expressed at Birmingham, we have endeav-
oured to explain and to combat. It is said
that County Courts and these new quarterly
Courts would be a sort of training ground for
young advocates. Possibly persons whose
breath would be taken away by confrontation
with a Middlesex jury and a judge of the Court
of Queen’s Bench may control their nerves
before a County Court judge. But how an
arena in which bad law and indifferent manners
are not absolutely unknown is to fit an advo-
cate for more exalted struggles it is hard to
see, The way to learn law and advocacy is

" to listen to the ablest counsel, and to note

what falls from the ablest judges, and little or
nothing is gained by acquiring a confidence
which only makes a man rush in where angels
fear to tread. There is another point not to
be lightly dismissed. It is now pretty well
admitted, and was very strongly putamid loud
cheering at the meeting of the Bar last spring,
that the petty rules and restrictions appertain-
ing to practice on circuit might well be thrown
overboard as useless cargo.

How did the ship of the profession ever come
to be freighted with the burden? Because
each circuit assumed to itself the airs of a
petty corporation, in which the members acted
on the grand principle of mutual jealousy and
Just as though all were rogues
eager to circumvent their neighbours, and so
had to be checked by a code of stringent regu-
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lations. So sprang up the notion of protect-
“ing one circuit as against another, of protecting
elder members as against the juniors, and of
protecting all from the contamination of atter-
neys. All this system is now decaying with
»such rapidity that it is wholly unnecessary to
~employ active means for its rapid annihilation.
But the notice of local Bars attending local
Courts is not only a child of the same family
with the aged monster, but is infected by
cgraver vices. What was formerly only felt
twice a year and alleviated by the purer air of
London practice, is now sought to be made
perpetual without the means of finding any
-alternative.  Multiplicity of practice, of tradi-
tions, even of law, would be hard to endure,
*but their mischicef would be small in compari-
son with the gigantic evil of local Bars with a
“variety of rules of miscalled etiquette, and a
host of precedents of conduct of questionable
propriety.
Therels yet a stand-point for our adversaries
"They may point to France and to America.
In the United States the Constitution rendered
Hocalisation of justice necessary, but not in the
sense usged in this country. Every State of
the Union is sovereign—is, so to speak, for all
purposes ef internal cconomy, an Empire, and
“enjoys its own particular system of jurispru-
~dence.  Each State, therefore, must of neces-
sity have its own judges and its own lawyers.
The example of France serves the turn no better.
*Considering the very greatability and eloquence
of the French Bar, any man must be struck
with its want of power and position in the
State. The first Emperor could afford to des-
pisc and ingult the profession, and the exist-
ring Government takes no heed whatever of it
in caleulating the forces of friends and foes.
The French Bar cannot furnish a member to
the Bench; it even occupies a position of weak
antagonism both to the Bench and the Execu-
tive,  There may be many reasons for thig
-state of things. But the great reason’is that
the Bar is not one homogeneous and consolida-
ted body, able to concentrate its power in a
: glven direction, but is split up by a system of
local centres of justice into a number of associ-
“iions. In England the Bar is an united body,
and this fact is the chief element of its great
-and growing strength.— Law Journal.

“STATISTICS OF THE DIVORGE COURT.

If the Frenchman who believes that one of
the eccentric peculiarities of Englishmen is the
sale of their wives at Smithfield Market when

“they preve intractable were to air his curiosity
‘it the Divorce Court at Westminster, he would
probably after a few hours of attentive listen-
ing to the proceedings of the Court be satisfied
that a much better mode had been discovered
of settling matrimonial disputes in England.
It might also dawn upon him that English
wives are not wholly passive in the transaction,
though how far they are active as petitioners
to the Court the Blue-book renders no infor-

mation. Of the whole of the official returns
these are the most meagre—indeed they are
so defective as to be wholly valueless for the
ordinary objeets of statistics. The total num-
ber of petitions for judicial separation and for
digsolution of marriage is given, but whether
the petitioners were the husbands or the wives
it has not been thought proper to state. How-
ever, we must bear these omissions and alse
many discrepancies philogsophically, and accept
what we canget. The number of proceedings
for 1867 and for the previous year, as well ag
an average for the seven preceeding years,
1859-05 inclusive, have been given. A certain
though slight improvemeut is perceivable in
the business of the Court from year to year.
In 1867, there were 521 petitions filed against
306 in the previous year, which showg an in-
crease of 6 when compared with the average
for the seven years. We will, before going
further, proceed to analyse, as far as possible,
the total for the former year. It will be need-
less to refer to the others, as each particular
item of one year is merely an echo of the pre-
vious year. The pelitions for dissolution of
marriage in 1867, then, were 224, on which
119 decrees were made ; for judicial separation
70, on which 11 decrecs were made; and for
the restitution of conjugal rights only 15.
Entire dissolution of the Gordian knot, as re-
vealed by these figures, is preferable to the
mockery of a judicial separation. Innumer-
able private reasons of course may exist in
many instances to urge the latter form of dis-
union, but it is well known that some of those
who pursue the former plan, immediately on
being cured thrust their fingers again into the
fire, and not unfrequently discover that they
have once more been burnt. There were 9
petitions filed for nullity of marriage, 1 for de-
claratory act, and 2 in formd pauperis, which
make up the total of 321, The remainder of
the business of the Court shows a proportion-
ate increase; for example, the number of peti-
tions for alimony was in 1867, 95 ; in the pre-
ceeding year 86; and 77 was the average for
the seven years. In the former year 466 cita-
tions were issued, and 676 summonses. The
“number of causes actually tried was 159 in
1867, of which number 127 were tried before
the Judge-Ordinary on oral evidence, and the
remainder before him and juries ; 183 in 1867
and 231 is given as the usual average. Judg-
ment was delivered by the Judge-Ordinary in
the whole of the 159 cases brought to trial
during last year, from which only 4 appeals
were made to the full Court, and the absence
of any to the House of Lords is remarkable,
The revenue of the Court, like its business,
experiences a small variation, but there is a
decrease in that for 1867 on every year. The
statements stand thus :—In 1867 the sam of
2,5120. 16s. was the amount of fees actually
received, against 2,596/, 13s. in the previous
year, and 2,5827, is given as theaverage of the
amounts for the seven preceding years.—Law
Journal.
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THE PRACTICE AND PAYMENT OF
CONVEYANCING,

It is rather the habit of the present day to
complain of the small fees payable to convey-
ancers, and of the invaders with which the
Profession is troubled in the shape of auction-
eers and accountants, In Canada, however, it
appears that they are far worse off than we
are; for a correspondent of the Conade Law
Journal tells us in its last number that not
only is the regular conveyauncer narrowly
watched in his professional conduct, and
especially in the investigation of titles, but the
unhappy fraternity has been almost entirely
ousted from their legitimate sphere. ¢ School-
masters, magistrates, clerks of division courts,
and (until the Act of last session) registrars,
Members of Parliament, township officers, and
some others have monopolised the principal
part of the coveyancing business in this coun-
try.”

%t is urged by the same writer that there
should be a known and uniform standard of
charges for lawyers such, in fact, as prevails
amongst solicitors in this country ; and we ud-
duce this evidence to caution the Profession
here against too earnestly desiring the guantum
meruit system.  There being no regular scale
in Canada, a person who wants law work done
goes from firm to firm until he gets the lowest
tender. We do not conceive that such a plan
would ever succeed in England, and itis as
well at once to disabuse the mind of the pub-
lic as to strengthen in opposition to it the feel-
ing of the Profession. The quantum meruit
might be well applied to conveyancing, but if
it goes so far it is clear it should not be allowed
to go farther.— Hachange.

RIGHTS OF WOMEN UNDER THE
REFORM ACT.

The Ilon. George Denman, Q. C. has ad-
dressed to a lady his views upon this vexed
question He says:

I think it a very doubtful point. As the
Bill was originally drawn, I have a strong opin-
ion that it would have given the franchise to
women (not married). It contained a clause
saying that certain classes of ‘““men” should
be enfranchised, and in enumerating those
classes, enumerated one of them as “every
man who (being a male person) shall be,” but
that clause (the fancy franchise clause) was
struck out. The matter now stands as fol-
lows: The Act gives the vote to ““every man”
who, &c., not being under any legal incapacity.
The word “man’ was not used in the Act of
1832 (2 & 3 Will. 4). but the words “male
person.” By 13 & 14 Viet. ¢. 21, s 4, itis
provided that *“ words importing the masculine
gender shall be deemed to include females (in
all future Acts of Parliament), unless there is
something to the contrary in the Act itself.”
It is argued, on the one hand, that the words
“not being under any legal capacity " are words

to the contrary of “man” being held to include
“woman;”’ on the other, that those words
merely refer to “‘minority,” “marriage,” and
such-like incapacities. There is this in favour
of your view (and it may have been intended
in high quarters), viz., that when T put the
question to Mr. Disraeil, whether it was inten-
ded, he gave me an evasive answer; and when
Mr. Mill proposed the word “person” instead
of “man,” he (Mr. Disraeil) abstained from
voting: but that the House did not mean it is
clear, from the fact that we who voted for it
were in a considerable minority. With thig,
however, no judge bas any thing to do. It is
a pure question of law, and I think, a very ar-
guable one as it stands.— Fechange.

ONTARIO REPORTS.

COMMON LAW CHAMBERS.
{ Reported by HuNrRY O’'Brisy, Esq., Barrisier-af-low,
Leporter to the Court.)

Forprs v. McCrenranp.

Slander—Application to plead severel maiters—Justificalion,

In an action of slander the plea of not guilty puts in
the defamatory sense imputed to the words alleges
have been spoken.

A plea of justification seeking to justify the use of ti
words in a sense different to that imputed will not be
allowed.

A general plea of justification will.

[Chambers, Sept. 17, 1863.]

This was an action of slander. The declara-~
tion contained four counts. The first count al-
leged that the plaintiff carried on the business
of buying and selling cattle, and that the defend-
ant falsely and maliciously spoke and published
of the plaintiff in relation to the said business
and the carrying on and conducting thereof by
me, the following words *‘Beware of these High-

Iand rogues, they will cheat you if they can, and

don’t allow your cow to go out of the field until

they pay you, for they have cheated me out of
nine dollars for a cow,” whereby the plaintiff
was greatly injured in his good name, credit and
reputation, and in his said trade and business.

The 2nd count. That on the 5th June, 1863,
the plaintiff personally appeared before Alex-
ander MacNabb, Police Magistrate of the City of

Toronto, and laid an information and complaint

before him, as snch Police Magistrate ag afore-

said, upon her oath duly taken and administered
by and before the said Magistrate against the.

defendant, charging him upon cath that he did,

in the City of Toronto, on the 4th June, 1868,

use grossly insulting language to her, the plain-

tiff, on the public streets of the said City of

Toronto, an offence against a by-law of the said:

city, and over which the said Magistrate had

jurisdiction to enquire and to take the said
information, &c., and the plaintiff having been
sworn, &c., the Magistrate issued his summons
therein against the defendant, and the defendant
after the laying of the said information and com-
plaint as aforesaid, and after swearing to the
truth thereof, as aforesaid, by the plaintiff, and
before the commencement, &e., falsely and mn-
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liciously spoke and published of the plaintiff,
and of and concerning the said information and
complaint, the words following ¢ He swore
falsely before you, meaning thereby that the
plaintiff committed wilful and corrupt perjury in
swearing to the truth of the said information and
complaint under oath.

The Srd count. In that the defendant, &c.,
the words following ¢ he swore false in Court,”
meaning that the plaintiff had committed wilful
and corrupt perjury in swearing to the truth of
the said information and complaint in the said
2nd count mentioned.

The 4th count. For that the defendant, &e.,
falsely and maliciously spoke and published of
the plaintiff, the words ¢ She has perjured her-
self.”

The defendant obtained a summons calling
upon the plaintiff to show cause why any two of
the last three counts should not be struck out,
on the ground that they were based on identically
the same eause of actions, and for leave to plead
to the whole declaration ¢ not guilty,” and for a
second plea to the first count ¢ that the plaintiff
did not carry on the business of buying and sell-
ing cattle as in said first count atleged,” and for
a second plea to the 2nd, 8rd and 4th count, or
such one of them as might remain a plea ¢ that
in speaking and publishing the words in the said
second, third and fourth counts respectively
charged, the defendant meant that the plaintiff,
in the information referred to in the said second
count, had sworn to what was untrue in fact,
and the defendant was understood by all persons
to whom the said words were spoken and pub-
lished so to mean and not otherwise or further,
and the defendant saith that in the said inform-
ation sworn to before the Police Magistrate of
the City of Toronto, as in the said second count
mentioned, the plaintiff deposed that the defend-
ant, on the fourth day of June, 1868, used grossly
insalting language to her, the plaintiff, on the
public streets of the City of Toronto, and the
defendant further saith that the alleged language
referred to in the said information, as used by
the defendant to the plaintiff, was not so used on
any of the public streets of the said City of To-
ronto, as therein sworn to by her, the plaintiff,
but on the contrary thereof the only language
used by the defendant to the plaintiff, on the
occasion referred to in said information, was so
used in a pasture field at some distance from any
street of the said city; and so the defendant
saith that it was and is true that the plaintiff,
in the said information, had sworn to what was
untrue in fact.”

MeKenzie, Q. C., shewed cause and cited Harl
of Lucan v. Smith, 26 L. J. Ex. 9%; Devlin v.
Moylan, 4 Prac, Rep. 150.

The following authorities were cited in sup-
port of the summons: Watkin v. Hall, L. R. 3,
Q. B., 402; Barretto v. Pirie. 26 U. C. Q. B. 468.

Draper, C. J.—The defendant asks leave to
plead to the second, third and fourth counts, to
the effect following : that the plaintiff hath laid
an information on oath before the Police Magis-
trate of the City of Toronto, that he had (in vio-
lation of a by-law of the city) used grossly in-
sulting language to her un the public streets of
the city. That in fact he had not used such

language in the public streets, but ouly in a fleld
at a distance from any street. That he only
meant and was understood to mean that she had
sworn to a matter untrue in fact, and that the
plaintiff had thus sworn to a matter which wag
untrue in fact, . e., as regarded the place where
he had used grossly insulting language to the
plaintiff,

As regards this plea it admits, as to the second
count, that he did say to the Police Magistrate
“ghe swore falsely before you,” and as to the
third count, ¢she swore false in court,” and as
to the fourth count, ¢ she has perjured herself.”

Now it is competent to the defendant, on the
general issue, to prove that the words were not
spoken maliciously, or in the defamatory sense
imputed, or in any defamatory sense which the
words themselves impart, and therefore, as to
the fourth count, all that according to the plea
is wanted to be proved, refers to the use of the
word ¢ perjured” in a defamatory sense, while
as to the words in the second and third counts,
in each of which the words are by inuendo stated
to charge wilful and corrupt perjury, the ques-
tion arises different in its terms but leading to
the same result.

The plaintiff’s information, according to the
second count, charged defendaunt with an offence
against a city by-law, viz., using grossly insult-
ing language to the plaintiff on the public streets
of the City of Toronto. Tt will be observed that
to constitute this offence there are two requisites.
1st. The use of insulting language. 2nd. In a
particalar place, to wit, the public streets. Plain-
tiff therefore must be taken to have sworn to
both, or the charge could not have been enter-
tained, the Police Magistrate having no joris-
diction. If she did so swear, then the plea says
it was “‘untrue in fact,” and that defendant
meant that the plaintiff in this information had
sworn to what was untrue in fact, and was so
understood to mean by those to whom he used
the words stated in these counts, and not other-
wise or further, and he asserts that she did swear
to the use of insulting language in the public
streets, but that he used no such language in the
public streets, but in a pasture field at some
distance from any street. It will be observed
that the defendant does not deny in words that
he meant to charge her with wilful and corrupt
perjury, he only says he meant that her inform-
ation was untrue in fact” and ¢ not otherwise
or further.” But the assertion, as she made it,
was material,—of the essence of that which gave
the Magistrate jurisdiction, without which there
could be no offenca committed against the by-law.
The natural meaning of the charge of false
swearing in an information before a Magistrate
would be that perjury had been committed by
the aceuser, if the fact sworn to were material
and indispensable to the charge, and that sustaing
the inuendo while the plea denies the inuendo,
while it asserts the falsehood of the information ;
it amounts to this ¢ The plaintiff falsely swore
to the existence of a material fact in charging
me with an offonce. I have said she swore falsely
and T re-assert it, but I did not mean that she
committed perjury, she only swore to what was
untrde in fact.” If this means anything it is 4
denial of the defamitory sense imputed to the



November, 1868.]

LAW JOURNAL.

[Vol. V., N. 8.—281

C. L. Cham.]

SowDEN ET AL, EXECUTORS, V. SOWDEN.

[C. L. Cham.

words, and may be proved under not guilty., 1
do not, therefore, allow this plea.

His Lor«lshxp also refused to strike out any of
the counts on the ground that the plaintiff was
entitled to a separate count for each utterance
of the alleged stander attempted on the same
accasion.

The defendant then applied for leave to plead
the general plea of justification to the Znd and
3rd counts which was aliowed.

Order accordingly.

SowpEN ET AL., ExmcuTors, v. SowbpEN.
Partieuwlars—Special Endorsement—Declaration.

A plaintiff is not limited in bis declaration to the particu-
lars of his cause of action specially endorsed on his writ
of summons.

[Chambers, October 2, 1868.]
A. II. Meyers, for defendant, applied for a
summons to set aside the declaration, copy and
service, and notice to plead and service on the
ground that the declaration contained counts on
causes of action other than those stated in the
special endorsement on the writ of summons,

citing Fro7nant v. Ashley, 1 E. & B., 723, 22

L. J., N. 8., Q. B. 287.

The wmt in this case was speeially endorsed.
1st. For $180, being 18 mouths interest on a
covenant contained in a mortgage to testator for
$2,000 (describing the mortgage), 2nd. $300
on a promissory note, dated 4th May, 1863, made
by one L., payable to the order of defendant and
endorsed by him to testator. 8rd. $556.74, being
cost of a certain suit (particularly designated)
paid by testator.

The declaration served contained five counts.

Ist. For two years interest on the sum of
$2,000, mentioned in the ecovenant stated in the
special endorsement, aceruing in the life-time of
the testator.

2nd. For one year’s interest on the same cove-
nant, aceruing since the testator’s death.

8rd. On a promissory note, dated 4th May,
1863, made by W. E. J., payable to defendant,
or order, for $300, and endorsed by defendant
to testator.

4th. On a promissory note, dated 11th August,
1863, made by W, E. J., payable to defendant, or
order, for $300, and endorsed by defendant to
testator.

5th. Common counts on causes of action ac-
cruing to testator,

To this declaration are attached particulars of
demand on the common counts :—

Costs of sult, Sowden against testator, in

his lifetime, and the defendant, on his

promissory notes, declared upon in the

third count....vee ot ceeen. $55 T4
Fees paid to the Sheriff of the United

Counties of Northumberland and Dur-

ham on making the money on execution

in 8ald SUIt.ices ceriee sirersees crarernaes .. 20 00
Interest on said sums from January, ]864 20 00

Drarer, C. J.—The C. L. P. Act authorizes a
plaintiff, in all cases where defendant resides
within the jurisdiction of the court, and the

claim is for a debt or liquidated demand in mo-
ney, arising on a contract, such as a promissory
note or a bond or contract under seal for pay-
ment of a liguidated sum, to make a special en-
dorsement of the particulars of his claim, which
endorsement shall be considered as particulars of
demand, and no further or other particulars of
demand need be delivered unless ordered by a
Court or Judge.

Unless to the common counts no particulars
need have been delivered with this declaration:
Brooks v. Falliar, 5 Dowl., 861; Dawesv. An-
struther, 5 Dowl., 738, This is the general rule,
though not without special exceptions.

But in this case the defendant asks to set aside
the declaration, copy and service, and notice to
plead and service—because the declaration con-
tains counts on causes of action not stated in the
special endorsement, and in support of this ap-
plication he relies on the 15th sec. of the C. L. P.
Act. (Con. Stat. U. C., ch. 22.), which is like the
25th sec. of the €, L. P. Act of 1852, in England,
and on the case of Fromant v. Ashley, 1 B. & B.
728, That case did not decide anything at all
with reference to the declaration, nor indeed as
to the delivery of fresh particulars, though it
may be inferred that the court would have held
that where the writ had been specially endorsed
the plaintiff could not, without leave of & Judge,
have delivered fresh particulars.

But the present application appears to go the
length of asserting that if an action is brought
and the writ of summons is specially endorsed,
the plaintiff cannot declare for any other cause
of action than that refered to in such endorse-
ment.

Y do not find any case so determining; From-
ant v. Ashley certainly does not go that length,
nor indeed relate to the declaration at all.

No doubt if the defendant had not appeared to
this writ the plaiotiff need not have declared, but
might have signed judgment, at once, for any
sum 7ot exceeding the sum endorsed on the writ,
and at the expiration of eight days from the last
day for appearance might issue execution. Then
the special endorsement would have bound him.

But the 15th section of the Act contemplates
that, notwithstanding the special endorsement,
no further particulars need be delivered unless
ordered by a court or a judge.

The plaintiff need not, under the 2vd and 4th
counts, have delivered particulars, nor do I think
farther particulars would have been ordered on
the application of the defendant, simply because
those counts state all that particulars need to
state.

There appears to me to be neither reason nor
justice in giving such an effect to the statute. I
cannot think the Legislature meant to say to a
plaintiff, if you endorse your writ specially,
and, by the defendant appearing to contest your
claim you are compelled to declare, you must
declare only for what is stated in your special
endorsement, and if you have any other demand
which was due to you from the defendant when
you began your action, you must begin another
action to recover it, or lose it aitogether.

I refuse the summons.

Summons refused.
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Hoop v. CrRONKRITE.

“Change of venue—dA4pplication for, before appearance on
affidavit of a person describing himself as ** attorney
Jor defendeant in this cause.”

An application for a change of venue before appearance
entered is irregular.

Before appearance entered, a defendant has no attorney in
the couse, and an affidavit made by a person calling him-
self such was therefore held insufficient to support an
application for a change of venue.

Semble, that the staterment of addition as to the name of a
deponent is only descriptive, and is not an allegation of
a fact.

[Chambers, October 2, 1868.]

This was & summons to change the venue from
the County of York to the County of Halton, on
an affidavit made by R. 8. A., ¢ attorney for the
above named defendant,”” who stated :—

That the declaration was filed on the 23rd
September, 1868, laying the venue in the County
of York:

That defendant had a good defence on the
merits :

That the cause of action arose in the County
of Halton and not in the County of York, or else-
where, &ec.

That it will be necessary to subpoena at least
ten witnesses who are material and necegsary,
and that nearly all of them reside (nine out of
ten) in the County of Halton.

The estimated difference of expense was §40.

In reply to this the plaintiff swore that no
appearance was entered, and that declaration
had to be served personally, and had been filed
and served:

That he means to subpoena eleven witnesses,
whose names he gives, and states they are ma-
terial ; almost all residing in the City of Toronto,
and pone in the County of Halton, and it was
objected to the affidavit filed on the part of the
defendant to support the application that the
deponent descrbed himself as defendant’s attor-
ney when no appearance had been entered.

DrarEr, C. J.—The C. L. P. Act provides for
plaintiff proceeding and declaring, though no
appearance be entered. See sec. 56 of Con. Stat.
U. C. cap. 22, sec. 61 of original act.

Under the old practice it would seem that the
affidavit to change might be made either by the
defendant or his attorney. The case of Biddell v.
Smith, 2 Dowl. 219, rather leads to the conclusion
that if the defendant be in the Provinee he should
make the affidavit. The affidavit of a defendant’s
wife was held sufficient, provided he was too un-
well to make an affidavit, and she understood the
nature and particulars of the action, but Parke
B said ‘“the defendant or his attorney” is the
proper person: Williams v. Iligges, 8 Dowl., 165.
In the report in 6 M. & W. 183, Parke B. says:
the proper person to make the affidavit, under
the circumstances, (4. ¢., defendant being unable
from illness to make it) is the plaintif”’s attorney.
The application was to bring back—not to change
the venue as stated in 8 Dowl.

In the present case no appearance whatever
has been entered. DBy what right does defendant
make this affidavit? There are things he may
apply for before appearance, though, as a gen-
eral rule, he must appear before he can take a
step in the cause. FEr. gr. he may get an order
for particulars of demand, or an order to stay
proceedings on payment of debt and eosts, or to
compel plaintiff’s attorney to disclose plaintiff’s

residence. Bug I find no ease in which an appli-
cation to change the venue has been entertained
before appearance. It does not appear to me
that he has a right to treat the plaintiff’s decla-
ration as an equivalent for his (defendant’s) ap-
pearing because the plaintiff is authorized by a
special provision in the act to take this course,
Before the C. L. P. Act he might have entered
comson bail, or an appearance for defendant, if
the latter made default. That, he cannot now
do.

But, though an application to change ths
venue may be made on the common affidavit
before issue joined, it cannot be made after plea,
while on special grounds it should not, as a rule,
be made until after issue joined. There is
nothing shown to justify the special application
before issue in this case.

There being no appearance, the defendant has
no attorney in this cause, no one on whom service
could be made to bind him, nor do I think that
he has an attorney who can swear for him, es-
pecially when he has actual knowledge of the
facts, or most of them, sworn to, while the affi-
davit produced is on instruction, information and
belief. The statement of addition as to the name
of the deponent is merely descriptive, it is not
an allegation of a fact.

I discharge this summons with costs, on the
ground that no sufficiept affidavit is filed to sus-
tain it, and I am inclined to think the application
irregular because made before appenrance en-
tered.

Summons discharged with costs.

CorrigaN v. Doyre.

Time to declure where long vacation intervenes—Time for
taking newt step ofter plaintiff’s summons with stay of
proceedings discharged.

Where the plaintiff obfains a summons with stay of pro-
ceedings, which is afterwards discharged, he has not the
same time for taking the next step in the cause as he
had when the stay arose, but must take it on the same
day the summons is discharged, or obtain further time,
and the practice in this respect is the same both as
regards plaintiffs and defendants.

‘Where the defendant has given the plaintiff notice to
declare, the latter has no further time to do so in con-
sequence of some of the eight days falling in vacation,
the rule of Court No. 9 and sce. 83 of . L. P. Act,
applying only to pleadings after declaration.

fChambers, October 13, 1868.]

The facts of this case were as follows:—On
the 13th June, 1868, the defendant served the
plaintiff with notice to declare in eight days
pursuant to C. L. P. Act sec. 82.

On the 18th June the plaintiff obtained a
summons to extend the time for declaring until
the 22nd August, which was enlarged from time
to time, with stay of proceedings, until the 28th
July, when it was discharged with costs. On
the 29th July the defendant signed judgment of
non pros.

W. Sidney Smith obtained a summons ealling
on the defendant to shew cause why the judg-
ment and all proceedings should not be set aside
for irregularity, with costs, on the grounds, that
it was signed too soon, and before the plaintiff’s
time for declaring had expired: that the plain-
tiff had the same time to declare after his sum-
mons for further time was discharged, as he
had when it was returnable, and as he could
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not declare in vacation, that he had until the
end of vacation in which to do so.

Osler shewed cause. The stay of proceedings
applies only to the adverse proceedings of the
other side, and the summons having been dis-
charged the plaintiff was compelled to take the
next step in the cause on the same day, or obtain
farther time to do 'so: Mengens v. Perry, 15
M. & W., 587; Vernon v. Hodgins, 1 M. & W.,
152; St. Hanlaire v. Byam, 4 B. & C., 970;
Hughes v. Walden, 5 B. & C., 770; Ch. Prac.,
12 Edn., 224, 1591.

The plaintiff had no farther time to declare,
in consequence of the last day falling in vaca-
tion. The statute and rule of court apply only
to pleadings after declaration: Reg. Gen. No. 9;
C. L. P. Act, sec. 83.

Smith, contrs.  The plaintiff had the same
time to declare after the summons was dis-
charged as he had when it was returnable; the
rule as to taking the next step on the day it wag
discharged applied only to the case of a defen-
dant ; at all events, as the last day for declaring,
according to the defendant’s own admission fell
in vacation when it was impossible for the
plaintiff to declare regularly, he necessarily had
until the end of vacation in which to do so:
Crooks v. Dickson, 10 U. C. L. J. 158; Ryley v.
Parmenter, 27U, C. L. J. N. 8., 268 ; Arch. Prac.
12 Ed. 1591, 1602; Mengens v. Perry, 15 M. &
W. 587; Wood v. Nichols et al., 3 U. C. L. J.,
N. 8., 205; Abbott v. Hopper, 8 Dowl. 19; Trego
v. Zatham, 9 Dowl. 879.

Morrison J.—Iam of opinion that this applica-
tiop must be discharged. Itappears that on the
13th June last the defendant gave the plaintiff
the usual notice requiring the plaintiff to declare
within eight days, otherwise judgment of non
pros.  On the 18th June the plaintiff obtained a
summons for further time to declare until the
22nd August. On the return of the summons
on the 19th it was enlarged, and was subse-
quently enlarged by both parties until the 28th
July, when it was discharged with costs, pro-
ceedings during the enlargements being stayed.
At the time the application was made the time
for declaring would expire on the 21st of June.
On the 29th July, the day after the summons
wag discharged, the defendant signed judgment,
The plaintiff contends that this judgment is irre-
gular, upon the ground that, in effect, when it
was signed the time to declare had not expired ;
that as the plaintiff had two days’ time when
his summons was granted, he had at least such
two days after it was disposed of, and as it was
disposed of in vacation, he had until the second
day after the 21st August to deelare; in other
words, he contends that whether his application
was granted or dismissed, as it was, with costs,
he obtained the time, or rather one day more
than the time he asked for. With respect to the
stay of proceedings during the pendency of the
application, and upon which Mr. Smith, for the
plaintiff, rested & good deal of his argument,
cases may arise in which a stay may apply to
the proceedings of both plaintiff and defendant,
but I take it as a general rule that it only ap-
plies to the adverse proceedings of the plaintiff
or defendant, as the case may be, and whose
proceedings it is the object of the applicant to
stay or prevent. Here the plaintiff obtained the

summonsg, and the proceeding to be stayed was
the euntering a judgment of nom pros. by the
defendant so soou as the eight days expired,
and the stay could only be applicable to that
proceeding. The summons was discharged with
costs after the time for declaring had elapsed,
and if the plaintiff was entitled to any time to
declare, it would be only the whole of the day on
which the summons was discharged : Mengens v.
Perry, 15 M. & W. 538. The defendant entered his
judgment of non pros. the day after the applica-
tion was dismissed, and it was not contended that
the defendant could not sign the judgment in
vacation. Under these circumstances, as the
plaintiff had disenabled himself, through his own
application to file a declaration on the day the
summons was discharged, it being in vacation,
he ought to have applied to the learned Judge
for relief, but I may assume, as the Judge dis-
missed with costs his application, asking for time
until the day after vacation, that he would not
have relieved the plaintiff, for, in that case, he
would only, in another way, be granting to the
plaintiff his original application. 1do not think
that the plaintiff should be permitted to profit by
his own improper application for time, and
through if obtain all that he asked, although it
was discharged, as already stated. He was not
entitled to be, with respect to time, as said by
Bayley, J., in S¢. Hanlaire v. Byam, 4 B. & C.
970, in a better condition by reason of his own
rule improperly obtained.
Summons discharged with costs.

INSOLVENCY.

IN THE COUNTY COURT OF THE COUNTY OF
NORFOLK.
In vom mMaTrER oF Lyman F. Lanags, axy IN-
SOLVENT.
Insolvency— Composition and discharge— Unnecessary for

ereditors to prove debts to enable them to execute deed of—
Schedules conclustve—Confirmation refused.

[Simecoe, October 28th, 1868.]

This was an application to confirm the dis-
charge of the insolvent under a deed of compo-
sition and discharge.

Tisdale for the insolvent.

Ansley for the non-releasing ereditors.

The facts of the case fully appear in the
judgment of

Witson, Co. J.—By a deed of assignmert
bearing date the 22nd day of August, 1867,
made under the Insolvent Act of 1864, the insol-
vent voluntarily assigned his estate to A. J.
Donly, the official assignee for the County of
Norfolk. Annexed to the deed of assignment

‘is a schedule of creditors of the insolvent, and

the amount of his indebtedness to them individu-
ally, duly sworn to by him. Amongst other
scheduled creditors appeared the names of Leo-
nard Sovereign, John and Eliabim Langs, and
Charles Lyons, to whom, as appeared by the
schedunle, the insclveut was indebted as fol-
lows:— )

To Leonard Sovereign, for Rent......... $445 00

« ‘ N0t worrvrnee 250 00
w e “ DOuvenr e 75 00
$770 00
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To John and Eliakim Langs, on judg-
ment assigned ...oooiu viniivnin e 200 00
To Charles Lyons, loan .. . 15 00
The total amount of the indebtedness shown
by the schedule is $3,328 98.

At the foot of the schedule was a list of the
insolvent’s assets, comprising 150 bushels of
barley (unthreshed), 80 bushels of wheat (un-
threshed), 100 bushels of oats, three quarters of
an acre of potatoes (in the ground), € acres of
growing corn, 4 acres of buckwheat, half an
acre of tnrnips, and 5 tons of hay. From an
examination of the insolvent on the 31st August
last, it appeared that the barley yielded 227
bushels, worth 80 cents per bushel; that the
three quarters of an acre of potatoes yielded
from 80 to 100 bushels, worth 40 ceunts per
bushel; that the half acre of turnips yielded 80
bushels; that the hay was worth $10 per ton,
but that the buckwheat was a failure; that he
also had at the time of the assignment a span of
horses worth $120, which were not mentioned
in the schedule; and that he had since raised
and acquired the following property, viz.: 200
bushels wheat, worth $1.87 per bushel, 6 acres
of corn, 6 tons of hay, 6 acres of oats (un-
threshed, probable yield 120 bushels,) 125 bush-
els of barley, sold at 93 cents per bushel, 2
acres of beans, 1 cow worth $20, 8 spring calves
worth 6, 6 hogs worth $10, and half an acre
of potatoes; and ihat mo part of this property
has been handed over to the assignee, although
demanded.

At the time of the assignment, John and Elia-
kim Langs appeared to have had an execution
in the hands of the sheriff against the goods of
the insolvent, upon which the sheriff, on the 5th
of October, 1867, made the sum of $176.90. At
the same time the sheriff appears to have paid
Leonard Sovereign the sum of $328, on account
of a claim made by him for rent. These two
payments appeared to have exhausted the greater
portion, if not the whole of the assets mentioned
in the schedule. The goods comprising these
assets appeared to have been divided between
the execution creditors and the landlord, who
are near relatives of the insolvent, and were left
in his possession. :

From the evidence of the insolvent it is ques-
tionable whether Sovereign was eatitled to any
sum at the time for rent. The insolvent states
that he took a written lease from Sovereign last
April. That there was a verhal lease made be-
tween them about April, 1867, the terms of
which were that he should oceupy Sovereign’s
farm and give him a fair equivalen: for it, which
he considers would be $100 for last year. At
that examination the insolvent stated that he
had sold a portion of the produce raised this
year, for which he received $237.53, 50 of
which he had then in hand, aud the balance he
had paid out in expenses and necessaries for his
family. He appears to have paid Charles Lyous,
one of his creditors, (willingly or unwillingly,)
the amount of his claim-in full.

By a deed of composition and discharge made
under the act, bearing equal date with the as-
slgnment, but executed subsequently, a majority
of the creditors of the insolvent, and represent-
ing scheduled debts to the amount of $2,572, in
censideration of the nomicalsum of Bs, released

and discharged the insolvent from all lability.
It is expressed in the deed that the several cre-
ditors executing it release the insolvent from all
debts, eclaims and demands due to them from
him, ¢ and set opposite to their respeective
names ” at the foot of the said deed. The
amounts set opposite to their respective names
correspond exactly with the amounts mentioned
in the schedule as being due to them. Assom-
ing the liabilities of the insolvent to be correctly
stated in the schedule and release, the former
at $3,328.98, and the latter at $2,572, the credi-
tors joining in the discharge represent a suffi-
cient amount and are sufficient in number to
bind the remainder of the creditors,

It is objected by Mr. Ansley, on behalf of the
non-rejeasing ereditors, that until creditors have
proved their claims before the assignee, as di-
rected by sub-sec. 4 of sec. 11 of the act, they
cannot rank upon the estate or bind other eredi-
tors by their acts.

Mr. Ansley also contends that the claims of
certain creditors who have been paid either in
part or in full, (viz., Sovereign, John and E.
Langs, and C. Lyous,} who discharge, and whose
claims are estimated at the full schedule amounts,
should be reduced by the amount paid them,
which would reduce the total amount of the
debts of the discharging creditors to $2,063,
which is less than three-fourths of the whole
amount of the insolvent’s indebtedness.

Mr. Tisdule, on the other hand, contends that
it is not necessary for creditors to prove their
debts in order to execute a discharge. And far-
ther, with regard to the payments made to the
creditors above mentioned, that the evidence
only shows that certain payments were made,
but not that they reduced the indebtedness men-
tioned in the schedule, and he puts in affidavits
of John and E. Langs to show that the actual in-
debtedness of the insolvent to them was $699.02,
$499.93 more than the amount mentioned in the
schedule.

Neither of these learned gentlemen produce
authorities bearing upon the points raised, but
appear to rely upon their interpretation of the
statute. It appears that neither L. Sovereign,
John and E. Langs, or Charles Lyons, proved
their claims before the assignee. It has been
stated that some of the creditors have proved
their claims, but there is no evidence of this fact
before me, abd I do not think the omission of
any consequence, as I am of the opinion that it
is not necessary for creditors to prove their
debts to enable them legally to execute the deed
of composition and discharge.

In the absence of proof to the contrary, the
amounts mentioned in the schedule and sworn
to by the insolvent must, I think, be taken to
be correct, and [ feel that I have no discretion
in this case, but must be governed by the sche-
dules in computing the numbers and amounts of
the debts of creditors necessary to execute the
discharge. Sub-sec. 13 of sec. 5 dirccts how
debts shall be proved under the aet. No other
method is given. I am clearly of the opinion
that I have no power to adjudicate upon the
claimg of Jobn and E. Langs, and that the
amount of their claim cannot be inersased by
affidavit filed upon the application to me for a
confirmation of the discharge. My jurisdiction
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in such cases seems to be simply appellate. See
In re Cleghorn, 2 U, C. L. J., N. 8., 133; Re
Stevenson, 1 U. C. L. J., N, 8,, 52,

The payments to Sovereign, Langs and Lyons
are admitted. These paymente must, in my
opinion, be applied in reduction of the schedule
debts, and being applied in that way will reduce
the amount of the debts of the discharging credi.
tors to a sum less than the amount reguived to
effect the insolvent’s discharge,

Taking this view of the case, it is unnecessary
for me to enter into the question of the insol-
vent’s conduct in retaining and dealing with the
estate as disclosed in his examination, nor how
far the same may have tended to bring him
within the provisions of sub-sec. 6 of sec. 9.

Uonfirmation refused.

UNITED STATES REPORTS.

SUPREME COURT OF VERMONT.

McDarrens, Execuror, &c. v. McDaxirLs.

Conversations had with jurors abonf the case on trial by
the friends of the prevailing party, intended and calen-
lated $o infiuence the verdict, constitute a sufticient
cause to warrant the court in granting a nEWw triai, even
though not shown to have influenced the verdict in point
of fact, and though they were had without the procure-
ment or knowledge of the prevailiug party, and listened
to by the juvors without nnderstanding that they were
guilty of misconduct in so doing. .

A motion for & new trial, upon the ground of miseonduct
by jurors during the trial, need not contain an averment
that the misconduet was unknown. to the moving party
before the jury retived, It would seem {0 be otherwise
when the objection to the juror is some. matter which
existed before the trial commenced, and which might
haye been a cause for challenge. .

The fact that the moving parby neglected to inform the
court, before the jury retired, of misconduct on the part
of jurors during the trial which came to his knowledge,
would not, it proved, necessarily, as a matter of law,
defeat the motion for a new trial, but wounld be one
circumstance to be considered with others by the court
in determining whether, in their discretion, to set aside
the verdiet.

Appeal from the probate of an instrument pur-
porting to be the last will and testament of
James McDanijels, deceased. The case was tried
by jury, at the September Term of the Rutland
County Court, A. p, 1868, upon the issue joined
upon the plea, that the instrument is not the last
will and testament of the deceaset, and a ver-
dict was rendered for the proponent. After
verdict, and before judgment, a motion was filed
by the defendant to set aside the verdict for
several causes, among which was the following :
“ For that some of the panel of jurors, after
they were impannelled, and during the progress
of the trial, and out of court, were talked to and
with, upon the subject of said cause, and favora-
bly to the proponent, by the agents, emissaries,
and friends of Isaac MeDaniels, and by them
were urged and solicited, and influenced by im-
proper conversutions with said jurors, or in their
presence, to render a verdict in favor of the
proponent.”  This motion was supported by
accompanying affidavits, Further testimony was
taken and filed by both parties, and at an
adjourned session of the County Court, Peck, J.,
presiding, the verdict was set aside for the eause
above assigned,—to which decision the propounent
excepted. The exceptions were allowed, subject

to the opinion of the Supreme Court whether
exceptions will Jie in such a case. The excep-~
tions set forth that the court found that the con-
versations detailed in the affidavits were had
with, and in the presence of the jurors who tried
the cause, during the trial, and that several of
the persons holding such conversations, were the
friends of the proponent, and that they held such
conversations for the purpose of influencing the
verdict of the jury in his favor; that this was
dode without the procurement of either the pro-
ponent or the defendant, and without the know-
ledge of the proponent. And the court did not
find that it was done with the knowledge of the
defendant, It was also found that the conversa-
tions were of a character directly calculated to
influence the verdict in favor of the proponent.
The court did not find any corruption, or in-
tentional misconduct in any of the jurors, but
did find that some of the jurors were guilty of
impropriety in suffering conversations to be held
with them, and in their presence and hearing.
The eounsel for the proponent contended that
the court could net legally set aside the verdioct ;
and particularly because it was not set forth in
the motion, nor in the affidavits sustaining the
same, that the defendant had no knowledge of
the conversations when they occurred, and
before the jury retired to consider the verdict.
But the court held this not to bein law esgential.

E. Edgerton and Daniel Roberts, for the plain-
tilf. —1. As a general proposition, it may be said,
that the setting aside of a verdict, and the grant-
ing of a new trial, rests in the diseretion of the
County Court, to which no exception lies. But
this discretion is not unrestrained license. It is
limited by legal principles and legal rules. It
depends, hoth as to its exercise at ail, and, in a
degree, as to the mode of its exercise, upon the
facts found. 8o far as the decision below can be
resolved into a legal conclusion from the facts
found and stated upon the record, it is subject to
revision: Joyal v. Barney, 20 Vt. 159-160;
Briggs v. Georgia, 16 1d. 61; French v. Smith et
al, 4 1d. 363,

2. The court reports, that the conversations
referred to ‘“were of a character directly calou-
lated to influence the verdict in favor of the
plaintiff,” but does not find that the verdict was
thus influensed ; that there was no *“‘corruption
nor intentional misconduet in any of the jurors;”
and that those conversations were had “without
the procurement of the plaintiff, and without
his knowledge.” Courts will not visit the con-
sequences of an irregularity upon an unoffending
party, unless it appear that it has wrought some
injury to the other party: Demnnison v. Powers,
85 V& 89; Downer v. Baxter, 80 Id. 467
Blaine v. Chambers, 1 8. & R. 169; 2 Grah. &
Wat. N. T, 809, 810, 812, 817 ; Shea v, Lawrence,
1 Allen 167.

8. This was notf a proper case for the exercise
of any discretionary action of the court, inas-
much as it must be assumed that the defendant
knew of the matters complained of, at the time
of their occurrence, and did not bring them to
the knowledge of the court before the verdict,
but lay quiet, speculating upon the chance of a
verdict in his favor.

On this point the case states the non-finding
of the court. * The court did not find that it
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wag done with the knowledge of the defendant ™
~—thug distinguishing between this and the
positive finding in respeet to the plaintifi’s
knowledge.

Cleariy the tendency of the testimony wag to
prove this knowledge on the part of the defendant.

But to warrant setting aside the verdict, it
should be both stated in the motion and be
proved affirmatively, that the defendant did not
know of the matter complained of before the
rendition of the verdict: Brunshill v. Giles, 9
Bing. 13 ; Herbert v. Shaw, 11 Mod. 118; State
v. Camp, 28 Vt. 5b1; Jameson v. Androscoggin
Railroad, 52 Me. 412 ; Pettibone v. Phelps, et al.,
13 Coun, 445; Selleck v. Sugar IHollow 7. Co.,
1d. 4525 Woodruff v. Richardson, 20 Id. 237; 2
Grah. & Wat. N. Trials 808, 575.

Charles C. Dewey and 4. Potter, for the de-
fendant.—I. Exceptions will not lie, and the
case should be remanded.

a. The gourt found the fact that the persons
guilty of tampering were the friends of the
proponent.

b. That the conversations were of a character
directly calculated to infiuence the verdict of the
jury in favor of the proponent.

¢. That they were held for the purpose of in-
fluencing the verdict of the jury in his favor.

d. That the jurors were guilty of impropriety
in suffering such convevsations with them, and
in their presence and hearing.

e. And that the conversations were in violation
of law. ’

IL. As a motion for a new trial, for causes
dehors the record, is and must be addressed to
the digcretion of the court, the decision cannot
be revised on exceptions, unless, indeed, it be for
the improper admission or rejection of evidence,
or when it is apparent the decision is based upon
a false legal assumption : Sheldon v. Perlins, 37
Vt. 557 ; Shea v. Lawrence, 1 Allen 169 ; White
v. Wood, 8 Cush. 416; 2 Grah. & Wat. 47, n. 4.

It bas never been held, or even claimed, that
Jurors’ depositions may not be received to prove
the misconduct of the parties or of persons acting
in their behalf : Ritchie v. Halbrooke, TS & R. 458

111, 1. Itis not essential that the tampering
be done by the party himself, nor by his procure-
ment, It is sufficient if it be done by his friends
and in his behalf: Deacon v. Shreve, 2 Zab. 176
Coster v. Merest, 3 Brod. & Bing. 272; Knight
v. Freeport, 18 Mass. 218 ; Shea v. Lawrence, 1
Allen 169 ; Brunson v. Graham, 2 Yeates 168;
Pleas of the Crown, vol. 2, p. 308; Grah. & Wat.
vol. 2, p. 298, ¢ seq.

2. And even if the attempt to bias the jury be
made by strangers, the verdict will be set aside
if there is fair ground for belief that it has been
influenced thereby : Grak. & Wat. vol. 2, p. 809,

3. 8o, in the e¢lass of very numerous cases,
where papers have been delivered to the jury by
mere mistake, the verdicts have been set aside,
whenever the papers had any tendency to biag
them : Whitney v. Whitman, 5 Mass. 405; Vin,
Abr., Trial, pl. 185 Hix v. Drury, 5 Piek. 286 ;
Sargent v. RBoberts, 1 Id. 837.

4. The same rule obtains, and verdicts will be
set agide: 1. Where jurors are allowed to
separate before a verdict is agreed upon, if the

separation is attended with the slightest snspision

|
|
f

of abuse : Oliver v. Trusiees of Pres. Church, 5
Cow. 283; Horton v. Horton, 2 Id. 589, 2.
Where a juror gives private information to his
fellows, material to the issue, which may have
influenced them : Sum v. The State, 1 Tenn. 61,
3. Where jurors re-examine witnesses who have
already testified: Metealf v. Dean, 2 Bay 94;
PLerine v. Van Note, 1 South. 146; Bedingion v.
Southail, 4 Price 282,

It thas appears from the authorities above
cited, and many others to be found in the books,
that the ground upon which courts set aside ver-
dicts for improper attempts to influence the jury,
is not merely and only the misconduct of the
party, but the possibility that the unlawful at-
tempt, by whomscever made, or with whatever
motive, may have inoculated the verdict with
vice or error.

IV. 1. Tt is a corollary of the preceding pro-
position, already incidentally discussed, that it
need not affirmatively appear that the verdict
was injuriously affected by the tampering. 17
the purity of the verdict might have been af-
fected, it will be set aside. And this rule has
been adhered to with great rigor and tenacity:
Whitney v. Whitman, 5 Mass. 405; Cohen v.
Bobert, 1 Strab. 410; Perkins v. Knight, 4 N.
H. 4745 Hare v. The State, s How. (Miss ) 187;
Com. v: Roby, 12 Pick. 488; Com. v. Wormley,
8 Grat. 712; Cusier v. Merest, 8 Brod, & Ding.
2925 Knight v. Freeporl, 18 Mass. 218 Gra. &
Wat. vol. 2, p. 800; Hix v. Drury, 5 Pick. 286.

The opinion of the court was delivered by

StesLe, J.—The motion for a new trial was
properly granted. It was not incumbent upon
the moving party {o show that the verdict was,
in point of fact, influenced by the unlawful con-
versations. It is quite enough that, in a doubt-
ful case, conversations with the jurors have been
had during the progress of the trial for the pur-
pose of influencing and directly cazlenlated to
influence them to render just the verdict they
did. There is no practicable method to o ana-
lyze the mental operations of the jurors as to
determine whether, in point of fact, the verdict
would have been the same if the trial bad been
conducted, as both parties had a right to expect,
according to law and upon the evidence in court.
If the court, in their instructions to the jury,
err, with respect to some proposition of law,
it is well understood that the right of the de-
feated party, on exceptions to a new trial, does
not depend on his showing that the error actu-
ally influenced the verdict. It is enoungh, if its
natural tendency is to influence the jury to ren-
der their verdict against him, and such may rea-
sonably have been its result. The right to a
correct charge from the court is no morve sacred
or important than the right which, in this ecase,
was violated. The analogy might be carried far-
ther. It is not essential to the right to a new
trial, on exceptions, that the error of the court
should have been intentional, or by the fanlt of
the prevailing party. So, in this case, the de-
fendant was not any the less likely to be injured
because the jurors did not appreciate the impro-
priety of tamely listening to conversations in-
tended to influence them, or because the plain-
tiff was unaware of the officious efforts of his
friends on bis behalf. The friends of the plain.
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tiff who thus approached the jury were guilty of
a flagrant violation of the law, and the jurors
who suffered themselves to be so approached,
though they may have meant no wrong, were
guilty, not only of a violation of the law, but
also of the oath which they had taken to say
nothing to any person about the busivess and
matters in their charge but to their fellow jurors,
and to suffer no one to speak to them about the
same but in court. DBoth were liable to severe
and summary punishment. The piaintiff, as he
was unaware of these transactions, is not lable
to punishment, but it does not follow from this
that he can hold a verdict which is the result of
a trial corrupted, though without his fault, by a
shamefal disregard of the familiar rules which
are necessary to a decent administration of the
law. The court set the verdict aside, not as a
punishment to any one, but in justice to them-
selves, as well as to the defendant, that the trial
may be conducted fairly, so that the verdict,
when finally rendered, may be entitled to the
respect of both parties and the confidence of the
court as the result of a trial substantially ac-
cording to law, and upon the evidence in court.
It is true that a verdict should not be set aside
for every trifling error of law by the court, or
for every trifiing misconduct of a juror which oc-
curs without the fault of the prevailing party,
but it should be whenever the error or miscon-
duct renders it reasonably doub.ful whether the
verdict has been legitimately procured.

The plaintiff insists that the motion is fatally
defective because it contains no allegation that
the defendant had not full knowledge of the
matters complained of before the jury retired to
consider their verdict, and that this igz a defect
which cannot be cured by proof, and that, even
if it could, it has not been in this case, the court
merely stating in the exceptions that they did
not find tbat the misconduct occurred with
the knowledge of the defendant, and not
stating that they did find that it occurred
without his knowledge. We do not think these
objections are well taken. It was not incumbent
upon the moving party to either allege or prove
that he had not such knowledge.  If the other
party could prove that he had, or if he could
prove that he had not, it would be one fact to
be considered, with others, by the court in
determining whether, in their discretion, to
grant the motion, but the circumstance that the
moving party had such knowledge would not, as
s matter of law, defeat the motion. The case is
clearly and broadly distinguishable, both in
reason and authority, from those in which the
objection tothe juror is some matter that existed
before the trial. If an objection to a juror
exists when the jury are impannelled, the juror
may be challenged and ancther substituted, and
if a party knowing the objection neglects to
challenge, he thereby expresses his satisfaction
with the juror. But where the objection arises
from misconduct of the juror during the trial,
the  opportunity for challenge has passed.
Another juror cannot then be substituted and a
fuir trial thereby secured, If the juror is dis-
missed it but resuits in what is asked for here—
a new trial. A party ought usually to suggest
to the court any serioug misconduct of the jurors
of which he has positive knowledge, or entirely

reliable information, particularly if learned
early in the trial, as it may result in an imme-
diate discharge of the jury, and a saving of
much time and expense. DBut the fact of the
misconduet may be denied, and a court cannot
always interrupt a trial to investigate charges
against a juror, and must exercise very great
caution and discretion to be able to even make
inquiries of the jurors with relation to their con-
duct in such & manner as to create in their
minds no feeling of resentment toward either
party. We cannot hold that the failure of the
party, if proved, to make the suggestion to the
court, would be more than a circumstance to be
considered and weighed, with otbers, by the
court in determining whether, in their discre-
tion, to grant a new trial. )

It is very true that in two Connecticut cases
it has been held that itis necessary for the party
to aver in his motion his ignorance, until after
the jury retired, of the misconduct which oc-
curred during the trial. But the latter of these
two cases, Woodruff v. Richardson, 20 Conn. 241,
professes to be governed by the earlier, Ietti-
bone v. Phelps, 13 Conn. 452; and in Pe:ttibone
v. Phelps, the court, after stating several very
good reasons why the motion should be denied,
merely add, a point not made by counsel, that
the motion is also insufficient for the reason that
it contains no allegation that the misconduet of
the juror was unknown to the plaintiffs before the
trial closed, and that it was settled in Selleck v.
The Sugar Hollow Turnpike Co., 18 Com. 453,
that such an allegation was essential. Tt thus
seems that this doctrine, in Connecticut, origi-
nally rests solely upon the authority of Selleck-
v. The Sugar Hollow Tnrapike Co. Upon exam-
ination of that case, it turns out that the objec-
tion there taken was not at all misconduct by a
juror during the trial, but was a disqualification
which existed before the trial, in that the tales-
man was not an elector in Connecticut, but a
citizen of New York; and the court hold that
if the party knew the fact at the trial he might
have chalienged the juror provided he did not
choose to waive the disqualifieation, and that he
should have alleged that he did not know it in
order to excuse his not making the ohjection
seasonably and regularly. It is clear, therefore,
that this case is no authority to warrant the
decisions which professedly rest upon it.

The views which we have expressed are de-
cisive of the matter before us, and it becomes
unimportant to discuss the other questions pre-
sented. In the opinion of the court, this case
presents a state of facts in which the court
below, in the exercise of their discretion, not
only might, without error, but ought to have
granted a new trial, and the exceptions to the
action of the court in so doing are overruled
and the cause is remanded.—.Adm. Law. Reg. 729.

To constitute the crime of bigamy, there must
be a valid marriage subsisting at the time of the
second marriage. A marriage between slaves
was, in legal contemplation, absolutely void;
but if the parties, after their manumission, con-
tinued to cohabit together as husband and wife,
it was a legal assent and ratification of the mar-
riage; and if, while such marriage exists, one of
the parties marries another, it is bigamy.
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(Continued fsom page 267.)
GARNISHER,—S¢e ATTACHMENT.

G AMiNG,

Surrounding the inclosure of the grand stand
for the Doncaster races was a strip of land,
itself inclosed by a paling. Within this strip
were placed temporary wooden structures with
desks, at which were clerks. A man outside
conducted the business of betting, and the
clerks recorded the bets. Held, that such a
structure was an “office” and a “place,”
within 16 & 17 Vie. cap. 119, see. 8, making
penal the keeping of such.—Shaw v. Morley,
Law Rep. 3 Exch. 157,

Hiemwar.—See War.

Truigrrivare CHILDREN.

A testator, who had none but illegitimate
children, left his property in trust, to divide
the residue into four parts, and to hold one share
each, on certain trusts, for each of his four
children ; andif the trusts should fail as to the
share of either child, then the same was to be
held for such persons as would be the next of
kin of said child at his decease, under the Sta-
tute of Distributions., There were further
trusts as to moneys to which a child should
become. entitied, “by virtue of the provisions
hereinbefore contained, as next of kin of the
others, or other, of them,” The trusts failed
as to one child. Held, that there was an intes-
tacy as to that share. The words “next of
kin”* could not be read as designating the sur-
viving illigitimate children of the testator..—
In re Standley’s Hstate, Law Rep. 5 Eq. 803.

Ixcomu,~—See Visrep INTEREST.

InpEMNITY,—See Sprciric PERFORMANCE, 1.

InporseMeNT,—See Brirs axp NoTEs.

INFANT,—See CONTRIBUTORY, 2.

InsuncTioN.~—See Compaxy, 2, 8; Parext, 1; Triar
BY JurY ; VENDOR AND PURCHASER OF REAL
Esrare,

Ineaviry.—See Luxaric,

INsuraNCE,

A ship then at Calcutta was insured for three
months from and after thirty days after her
arrival there, and valued at £8,000. At the
time the policy was made, but unknown to the
parties, the ship had been injured in a storm, so
that the expense of the repairs would have ex-
eceded its value when repaired. During the

continuance of the risk, the ship was totally
lost. Held, that the policy attached, notwith-
standing the previous injury to the ship, and
that, there being no fraud, the valuation of the
ship in the policy was conclusive between the
parties.—Barker v. Janson, Law Rep. 3 C.P. 303,
InrerEST.—See Account; VESTED INTERESE,

JupcE.

Plea to a declaration for slander, that the
defendant was a county court judge, and the
words complained of were spoken by him in
his capacity as such judge, while sitting in his
eourt, and trying a cause in which the present
plaintiff was defendant. Replication, that the
said words were spoken falsely and maliciously,
and without any reasonable, probable or justifi-
able cause, and without any foundation what-
ever, and not bona fide in the discharge of the
defendant’s duty as judge, and were wholly
irrelevantin reference to the matter before him.
Held, that the action could not be maintained,~—
Seott v. Stansfield, Law Rep. 38 Exch, 220.

Jurisprcrioy.—See Apmirarry ; VeNDOR AND Pur
CHASER OF REAL Esrare.

Lacues.—See Speciric PERFoRMANCE, 4.

Larceny,

1. The prisoner, having paid a florin to the
prosecutrix for purchases, asked her afterwards
to give him a shilling for change, which he put
upon the counter. She put a shilling down,
when the prisoner said to her, “ You may as
well give me the two-shilling picce and take it
all”” She then put down the florin, and the
prisoner took it up. She took up her shilling,
and the change for it put down by the prisoner,
and was putting them into the drawer, when
she saw she had but one shilling of the prisoner’s
money. But as she was about to speak, the
prisoner’s confederate drew her attention, and
both left the shop. [Jleld, that the prisoner was
guilty of larceny.—7The Queen v. MeKale, Law
Rep. 1 C. C. 125,

2. The prisoner found a sovereign on a high-
way; believing it to have been accidentally
lost, and with a knowledge that he was doing
wrong, he at once determined to keep it, not-
withstanding the owner should afterwards be-
come known to him, but not expecting that the
owner would. Held, on the authority of Reg.
v. Thurborn (1 Den. C. C. 887; 18 L. J. m.c. 140),
that the prisoner was not guilty of larceny.—
The Queen v. Glyde, Law Rep. 1 C. C. 739.

Luasg,—See Winping ve, 1.

Lrcaey.
Bequest of personal estate to unborn issue
for life, with an ultimate limitation to the exe-
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cutors, administrators and assigns of the survi-
vor of the said unborn issue, gives an absolute
interest to the survivor, and is not too remote.
Avern v, Lloyd, Law Rep, 5 Ch. 383.

See ApemrrIoN ; ILLIGITIMATE CHILDREN; MAR-
BOALLING OF AssErs; Sarssracriox; Vestep In-
TEREST ; WILL.

Licexse.

“We do grant to W, liberty and license to
fasten” a coal hulk to certain moorings, until
one month's notice be given. W. “to pay
towards the expenses of placing and maintain-
ing and repairing the moorings,” £30 per ann.
Held, to be a license, not a demise, and hence
that W, was not liable to be rated as occupier,
Watkins v. Overseers of Millon-neal-Gravesend,
Law Rep. 8 Q. B. 850.

LieN.—Sec Venpor axp Purcmsser or Rearn Es-
TATE.

Lnatratioxs, STATuTE OF.

1. Trustees, under an act of Parliament, made
a road, fifty years before this suit, separated
from a field by a hedge, a bank, and a ditch
three feet wide, adjoining the field. This ditch
became filled up, and was never re-opened ; bus
a ditch a foot wide had been made since by the
tenant of the field, and it had also become obli-
terated. The hedge had always been included
in the lease of the field, and the tenants had
always trimmed the same at their own expense,
testified that they had “held and used” the
land within the same for more than twenty
years (though apparently only by allowing their
cattle to drink out of the ditch when open, and
graze over its site when filled up), without the
interfercnee of the trustecs. Held, there was no
such adverse nser ag to give the owners of the
land a title fo the site of the ditch by the
Statute of Limitations.—Searby v. Tottenham
Railway Co., Law Rep. 5 Bq. 409.

2. A cheque is not an advance until it has
been paid, and the Statute of Limitations only
runs from that time.—Garden v. Bruce, Law
Rep. 3 C. T. 300.

3. The analogy of the Statute of Limitations
cannot be set up by an executor, in answer to
a claim founded on a breach of trust by his
testator.—Brittlebank v. Goodwin, Law Rep. 5
Eq. 545.
See Truse, 2, 3.
Locus Paxrrestia.—See Company, 1.

Lu~atic,

A committee of the person of a lunatic had
received an allowance of a certain sum a year
for the maintenance of the lunatic, and another
sum for the maintenance of her children, and

swore that, after properly maintaining the
lunatic, he had spent the remainder of her
allowance on the maintenance of her children,
Held, that he would not be ordered to account
on the petition of the children.~—/In re French,
Law Rep. 8 Oh. 817.

See ApemprioN,

Marrrace.—8See Conrricr or Laws, 1; NuLLity oF

MARRIAGE.

MARSHALLING OF ASSETS,

A testator left £2,000 to plaintiff, and devised
the residue of his real estate to the defendant.
The personal estate was insufficient to pay debts
and legacies. Held (reversing the decision of
Kindersley, V. C.), that the plaintiff had not a
right of marshalling as against defendant, in
consequence of the Wills Act, but that both
should contribute ratably.—eusman v. Fryer,
Law Rep. 8 Ch. 420; s.c. Law Rep. 2 Bq. 627
(ante, 1 Am. Law Rev. 516).

See PowER.

MasTER AND SERVANT,

1. It is no answer to a suit against directors
of a company, for infringement of a patent, that
the acts were done by workmen employed by
defendants, but contrary to their orders; the
infringement having taken place in defendants’
works, and in the course of the proper duties
of the workmen.—Bofls v. DeVitre, Law Rep.
3 Ch. 429, 441,

2. W., the defendants’ servant, was killed in
consequence of the negligent construction of a
platform by N., also in their employ. N.'s fit-
ness for his place was not denied, The jury
were instructed, that, if the platform was com-
pleted before W. was engaged, and if the de-
fendants had delegated to N. their whole power
and duty, without control on their part, W, and
N. were not fellow-workmen, and the defendants
would not be discharged on that ground, Held,
erroneons. N.s duty was a continuing one.
A master is not made liable to a servant for an
injury caused by the negligence of a fellow-
servant, by the simple fact that the latter is of
a higher grade, as a superintendent,— Wilson
v. Merry, Law Rep. 1 H. L. Sc. 326,

MispEMEANOR,—S¢¢ OBSCENE PUBLICATION,
MistaxE.—~-See EsToPPEL,

MorTeAGE.

1. A mortgage was made, by one of the de-
fendants to the plaintiffs, of a certain number
of branded sheep, with their “issue, increase
and produce.” A second mortgage was made
to the other defendants, which included other
sheep. While the mortgagor was in possession,
he mingled the latter sheep with the former;
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but frand was not alleged in the bill, Held,
that the first mortgage did mot cover sheep
afterwards brought upon the run ; and that on
the pleadings the plaintiffs had no claim against
such sheep outside the mortgage, Fraud must
be specifically charged.— Webster v. Power, Law
Rep. 2 P. C. 69.

2. A, B, C. and D. gave a mortgage to the
defendant, who covenanted to reconvey, on pay-
ment of the mortgage debt, to the mortgagors,
as tenants in common, their heirs and assigns,
or otherwise, as they should direcct, Some
changes were made in the respective intercsts
of the mortgagors, A. died, and the debt was
paid. A draft of a reconveyance to C, and D,
was objected to, as containing false recitals.
A deed, with no recitals, executed by B, C. and
D., and the heir and executor of A.. was there-
upon tendered to the defendant, who refused to
exccute it, demanding that the agreements
affecting the interests of the mortgagors should
be recited. Held, that, although defendant was
not bound to execute a deed with false recitalg,
be could not object to one concurred in by all
parties in interest because it contained none,—
Hartley v. Burton, Law Rep. 8 Ch. 865,

Sce Boqurry PLEapING AND Pracrice, 2; Ex-
ONERATE,
Nreerieenes,

1. The defendants provided gangways from
the shore to ships lying in their dock, the
gangways being made with materials belonging
to the defendants, and managed by their ser-
vants, The plaintiff went on board a ship in
said dock on business, at the invitation of one
of the ship’s officers; and, while he was there,
defendants’ servants moved the gangway, and
negligently left it insecure, so that it gave way,
and the plaintiff was injured on his return,
without negligence on his part. IZid (by
Bovill, €. J., and Byles, J.; Keating, J., dubi-
tante), that there was a duty on the defendants
toward the plaintiff not to let the gangway be
insecure without warning him, and that he
could recover dantages for his injuries-—=Smith
v. London & St. Katharine Dock Co., Law Rep.
8 C. P. 826.

2. The plaintiff, while travelling by the de-
fendants’ railway, was injured by the fall of an
iron girder, which workmen, not under the
defendants’ control, were employed in placing
across the walls of the railway. It was proved
that the work was very dangerous; that the
defendants knew of the danger; that it was
usual, when snch work was going on, for the
company to place a man to signal to the work-
men the approach of a train; and that this

precaution was not adopted. Held, sufficient

evidence to warrant a jury in finding that the

defendants were guilty of negligence and liable,

even though the workmen were so also.—Daniel

v. Metropolitan Railway Co., Law R. 3 C.P. 216.
See MastER AND SERvANT, 2; Ratnway,

NrcoriaBre INstrRuMENT,—Se¢ DEBENTURE, 2,
Noryew.—See Arracamryt ; Baxger; Company, 3.

Nevrrry or Marriace,

In a suit by a wife for nullity. on the ground
of the husband’s impotence, the only evidence
of the same was that of the petitioner, which
was contradicted by the respondent. The
medical witnesses testified that she might have
had regular intercourse with her husband con-
sistently with the appearances, and there were
circumstances diserediting the wife’s testimony.
A decree was refused.—U. v. J., Law Rep. 1
P. & D. 460.

OBscENE PUBLICATION,

A pamphlet, entitled “ The Confessional Un-
masked,” besides innocent casuistical discus-
sions, contained obscene extracts from Catholie
writers, with condemnatory notes. It was pub+
lished and sold at cost, solely for controversial
purposes, It was ordered to be destroyed un-
der stat. 20 & 21 Vie. cap. 83, sec. 1. (Mellor, J,
dubitante.) Tt being found to be obscene, as a
fact, within that statute, the intention to break
the law must be inferred, and was not justified
by an ulterior good object. — The Queen v.
Hicklin, Law Rep. 8 Q. B. 860,

PareNT AND CuiLp,—-See¢ Custopy oF CHILDREN.

ParTres.—See VENDORS AND PUrcHASERS OF REAL

Estare.

PArTNERSHIP.

The plaintiff and defendant entered into part-
nership as solicitors, for a term of seven years,
the plaintiff paying a premium of £300. The
defendant, before entering into the partnership,
knew that the plaintiff was inexperienced and
incompetent in his profession, and gave that as
a reason for the amount of the premium asked.
After two years, the detendant wrote to the
plaintiff, accusing him of negligence, and say-
ing that the partnership must be dissolved, and
that he had instructed counsel to file a bill for
that purpose. Plaintiff thereupon filed a bill
for a dissolution, and for a return of a pavt of
the premium, proportionate to the unexpired
portion of the term. Held (reversing the deci-
sion of Stuart, T, C.), that the plaintiff could
recover.—Atwood v. Maude, Law Rep. 2 Ch. 359,

Parexr.

1. The specification of a patent may
the process so insufficiently as to be bad, and
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yet disclose enough to show that what is claim-
ed by subsequent patent is not new. Tt is like
a publication in a book, and it is not necessary
that it should have been acted on, but only that
it should be capable of being acted on, which
may be tested by experiments, using any new
facilities prior to the second patent. But it
must furnish the knowledge necessary to carry
it into practice with reasonable certainty, in
order to invalidate the second patent.
The public use of an invention means a use
and invention in public, not by the public,
This was a suit against brewers for infringe-
ment of a patent for capsules. Defence, that
the capsules nsed were made in Germany, the
bottles covered with them in Scotland, and sent
through England for exportation only. Held,
that the sending the bottles into England was
an infringement. There is no distinetion be-
tween an active and a passive use. * Injunction
granted. The mere use of the capsules was the
very benefit intended to be derived, which con-
tinued while they remained on the bottles.
Since 21 & 22 Vic. cap. 27, the court can
direct an account and award damages in the
same suib,—DBetls v. Neilson, Law Rep. 8 Ch. 429,
2. The plaintiff being possessed of a patent,
granted to the defendants the exclusive license
to work it in a certain district by an indenture,
in which the latter covenanted to pay certain
royalties, and to give every information, the
better to enable the plaintiff to support the let-
ters-patent; and the plaintiff covenanted for
quiet enjoyment of the patent by the defendants;
and that, in case any person should worle the
patented processes, the plaintiff woald, ab his
own costs, commence and carry on all such ac-
tions, &ec., as should be necessary to put a stop
to such working of said processes; and that,in
case the plaintiff should fail or neglect so to do,
the defendants should not be liable * thence.
Jorth” to pay the said royalties, “afler the
time af such person commencing to work the said
processes,” until the plaintiff had, by law or
otherwise, put a stop to such working., Bus
the defendants were to keep an account of all
royaltics, that they might be paid to the plain-
tiff, on the enforcement of the patent right
against the person infringing the same, Held,
that the payment of royalties was not to be
suspended, under the above condition, until the
plaintiff had notice of an infringement, and
until he had been allowed a reasonable time to
institute proceedings to restrain the same.——
Henderson v, Mostyn Copper Co., Law Rep. 3
C. P. 202,

See Masrer avD Servaxrt, 1; TrisL sy Jury.

Prepes.~See FacTor.
Powzz,
£5,000 were appointed on certain trusts sub-

ject to a power of appointment to the amount of
£1,000. The fund, instead of £5,000, ouly
amounted to £2,000. Held, that the appointee
of the £1,000, and the persons entitled to the
residue of the fund, must abate proportionately.
—Miller v. Huddlestone, Law Rep. 6 Eq. 65.

Pracricr.—=See AWARD.

Prrscriprron.—S8ee Trust, 2.

Presumprion.—~See Ramwway, 15 Sramp,

PRINCIPAL AND AGENT.

Wool brokers gave a bought note for wool
“bought of Messrs. R. & Co.,” and a sold note
for the same, “sold to our principals” It did
not appear that the purchasers knew of this
variance; but a usage in the Liverpool trade
was proved, that, when a broker is employed
to buy wool, be may either contract in the name
of his principal, or, without jnforming the lat-
ter, may make himself also personally liable
for the price. Ileld, that the usage was reason-
able, and the brokers justified ingiving the
above sold note,—Cropper v. Cook, Law Rep. 3
C. P. 164,

See Facror.

Propuoriox or DocuMENT.

A plaintiff suing as transferee of a mortgage
was ordered, before decree, to produce his
transfer deed, for the inspection of the defen-
dant’s witnesses before they made their affida-
vits, upon the defendant’s solicitor making affi-
davit that it was necessary in order to deter-
mine whether the same was forged, although
the answer only denied the validity, and not
the genuineness of said decd.—DBoyd v. LPetrie,
Law Rep. 5 Eq. 290,

Prorrrs,—See Accouxr,

Prourssory Nore.—See Brrrs anp Norzs,
Proxrvare Cavse.—~Sce Ratbway, 3,
Rarcway.

1. A train of the defendants, while stationary
on their railway, was run into by, and by the
fault of, another train, Several companies had
running powers over that part of the defen-
dants’ line, and no evidence was given whether
the moving train belonged to or was under the
control of the defendants, Held, that prima
Jacie defendants were liable.——Ayles v. South-
Eastern Railway Co., Law Rep. 3 Ex, 148,

2. A railway carriage on which the plaintifs
(husband and wife) were passengers to R., on
reaching R. overshot the platform on account
of the length of the train, The passengers
were not warned to keep their seats, nor was
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any offer made to back the train to the plat-
form, nor was it so backed, After several per-
sons had got out of the carriage the husband
did so, and the wife then took his hands and
jumped from the step, and in so doing strained
her kree. There was no request made o the
company’s scrvants to back the train, or any
communication with them. It wag daylight.
Held ( per Martin, Bramwell and Pigott, BB.;
Kelly, C. C.,, dissentiente), that there was no evi-
dence for the jury of negligence in the defen-
dants.—Foy v. London B. & 8. C. R. Co. (18
C. B. x.s. 225)." distinguished.—Sin¢r v. Great
Western Railway Co., Law Rep. 38 Exch. 150.

3. The plaintiff, on getting into a railway
carriage, having a parcel in his right hand,
placed his left hand on the back of the open
door, to aid him in mounting the step. It was
after dark, and he could see no handle, if there
was one. The guard, withont warning, slammed
the door, throwing the plaintiff forward, and
crushing his hand between the door and door-
post. Held (by Byles and Keating, JJ.; Mon-
tague Smith, J., dissentiente), that the jury were
justified in finding that the guard was negli-
gent, and that the plaintiff was not, and that
injury was not too remote to be resovered for.
Fordham v. Brighton Railway Co., Law Rep. 8
C. P. 368.

4, But when the plaintiff had entered the
carriage, and a porter gave warning, and then
shat the door, in the ordinary course of his
duty, the other facts being as above, Held, that
the plaintiff could not recover.— Richardson v,
Metropolitan Railway Co., ibid, 874, in notes.

* 8. Cattle sent to London by the plaintiff over
defendants’ railway arrived Sunday, a.m., but
by law could not be removed before midnight.
Meanwhile they were placed in pens at the sta-
tion, by the defendants’ servants, assisted by a
servant of the plaintiff, The plaintiff’s servant
coming again shortly after midnight, found two
steers killed, and was refused leave to take
away the remaining cattle unless he signed a
receipt for the whole, which he deelined to do.
Later the plaintiff removed them, but by the
delay missed a market. Held (per Bramwell
and Channell, BB.; Martin, B., dissentiente),
that the defendants’ liability as carriers had
ceased when the damage occurred —Shepherd
v. Dristol & Hweter Roilway Co., Law Rep. 3
Exch. 189.

See Arracavent; Company, 2-4 ; NEGLIGENCE,

2; Revr Cuarer; Urrra Vires,

RECONVEYANCE.-—S¢¢ MORTGAGE, 2.

Rraigrer.—See Srrciric PERFORMANCE, 1.

RELEASE, —Sec BQuity PLEADING AND PRACTICE.

REMAINDER.—See CONTINGENT REMAINDER ; WILL,
8-B.

Resmur,—See WiLy, 8.

Rant CHaner.

Land having been conveyed to the company
in consideration of arent charge, with a power
to distrain on the land for arrears, the owner
of the rent charge was allowed to distrain,
although a rcceiver of the profits of the com-
pany had been appointed in a suit by the owner
of a like rent charge, on behalf of himself and
other such, who might choose to come in.—
Eyton v. Drubigh, Buthin & Corwen 2. Co., Law
Rep. 6 Eq. 14.

REs Apsupicara.—See CoLrisioN,

Rescrssion,—Se¢ Vexpor axp Puromssen oF REay
Egrare,
Sare,

1. T. & Co. ordered whiskey of M. & Co,,
who knew the purpose for which the same was
wanted, for barter on the African coast. The
spirits were to mateh one sample in price, flavor
and strength, and another in color. They were
colored with logwood, which, though not shown
to be injurious to health, produced alarming
physical effects, and made the natives think it
poisoned. By 10 & 20 Vie. c. 60, s. 5, where
goods are sold for a specified purpose, the seller
warrants that they are fit for that purpose. On
an issue, whether the whiskey was colored with
an “innocent” material, the judge in Scotland
refused an instruction, that . & Co. raust prove
that the logwood was injurions to the health of
the consumer before they could recover; and
there was a verdict for them, Held, that the
refusal was right, and that M. & C. were liable
in damages.—MeFarlane v. Taylor, Law Rep.
1 H. L. Sc. 245,

2. P. bona fide ordered and paid for goods of
the W. L. Company, which loaded the same on
a railway to his address, and sent him the in.
voices, after the presenting of a petition, but
before the winding-up order., Ileld, that the
disposition of the property was complete before
said order, and the goods were ordered on this
ground, as of course, nnder Companies Act,
1862, sce. 153, to be delivered to P.—In re
Wilishire Iron Co., Bz parte Pearson, Law Rep.
8 Ch. 443.

See Damaces; Srorrace 1y TraNsitu,

SALVAGE,

A collision occurred between two vessels, A,
and B. A.was in fow of a steam tug; the tug
afterwards rendered assistance to B. B. was
found solely to blame for the collision, Held,
that the tug’s right'to salvage was not affected
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by 25 and 26 Vic. cap. 63, sec. 38, which malkes
it the duty of ships mutually to assist each
other after a collision.—7%e Hanmnibal, The
Qucen, Law Rep. 2 Adm, & Eee. 53.

SATISFACTION.

G. covenanted with the trustees of the mar-
riage settlement of his daughter P., to pay
them £12,000, and an annuity of £300 for her
separate use, without power of anticipation,
G. subsequently give his other daughter, L.,
£12,000 also. By will, G. charged hig real
estate with an annuity of £400 for the separate
use of P., and with one of £1,000 for L., and,
in a certain event, with £1,500 each, additional,
G, devised his real estate, “charged with the
four several annuities to his daughters,” and
bequeathed his residuary personal estate, sub-
ject to the payment of his debis. Held, having
regard to the tone of the will, and the direction
for the payment of debts, that P. was entitled
to the £400 annuity, in addition to that of £300,
which she took by the settlement.—Paget v,
Grenfell, Law Rep. 6 Eq. 7.

Serre Facias,—~See Exsouvrion,
SERvANT.——See MastER AND SERVANT,

SOAREHOLDER.— See Baxgrurrey, 2; Company, 1-3
ExsourioN. :
Saerrey’s Cask, Ruce ww.—Analogous Rule as to

Personal Property.—See Legacy,
Sure,—See Apyirarty; Cosrrer Party; Corvisiow,

SLaNpER.

Slander. “ You have heard what has caused
the fall” {i.e., in certain shares); T mean, the
rumonr about the South Hastern chairman
having failed:” meaning thereby that the
plaintiff had become insolvent. Plea, that de-
fendant meant, and was understood to mean,
that there was a rumour to the above effect,
and not that the plaintiff had become insolvent,
as in the inuendo alleged, and that it was true
that there was such a rumor. Held, that the
plea was bad. The existence of the rumor did
not justify its repetition, the latter not being
shown to be privileged, and the truth of the
rumor not being pleaded.— Watkin v. Hali,
Law Rep. 3 Q. B. 896,

See Juvar,

SprcIFic PERFORMANCE,

1. The plaintiffs contracted to sell shares,
purchased from and registered in the name of
C., to agents of the detendant, whose name was
given and inserted in the transfers from C.
These were sent to him, and were not after-
wards forthecoming, and he paid the purchase
money; but more than a month afterward he
refused to have them registered, saying that he

had bought for others, without a guarantee
that he should be registered, and that he had
not anthorized his agents to give his name as
transferee. A bill for specific performance was
filed, which was decreed, although an order had
been made for winding up the company since
the filing of the bill. Defendant was also or-
dered, in addition to the decree of Stuart,V.C.)
to give indemnity for all expenses which might
be incurred by the plaintiff in respect of the
shares not having been registered in the name
of the former.—Luine v. Hutchinson, Law Rep.
3 Ch. 388.

2. A broker purchased shares of the plaintiff,
in a company subsequently wound up, for and
by order of W, By the usage of the Stock
Exchange, the purchaser’s name was not dis-
closed to the plaintiff until the next settling
day, when the broker, also by order of W,
gave the name of G, the defendant. The deeds
of transfer were made out to G, handed to him
for execution, kept by him for some time, and
finally deposited as security for the purchase
money with which he was debited. G. ex-
pressed no dissent to the vendor, but only to
W. Specific performance was decreed againgt
G.—8hepherd v. Gillespie, Law Rep. 5 Bq. 203,

8. Upon the sale of a public house as a going
concern, time is of the essence of the contract.
‘When, instead of being able to procure a trans-
fer of the license in five days from the time of
sale, as they were bound to, the business going
on meanwhile, the vendors could only obtain
one for the defendants by a more expensive
process, with considerable delay, and, after a
suspension of the business for two or three
days, a decree for specific performance was
refused.——Day v. Lukke, Law Rep. 5 Tq. 856,

4. In November, 1861, S. agreed to purchase
from the plaintiff “ the mill property, including
cottages, in X.; all property in E. to be free-
hold;” and verbally agreed to take a limited
title. A correspondence was carried on for the
purpose of perfecting the title till December 12,
1864, when notice was sent to the plaintiff, that,
unless he complied with certain requisitions,
within a week, 8. would require a perfect title
to be made out within five weeks, or would
abandon the bargain. A Dbill for specific per-
formance was filed Angust 12, 1865, Held, that
the written contract was not too ambiguous to
satisfly the Statute of Frauds, or to be enforced |
that there was no culpable delay, as the time
occupied in negotiations must be excluded, and
the notice of December 12 wag an admission of
a subsisting contract ; that the limited title was
not an objection, as dofendant had notice,
agreed to it, and also had waived the point by



204—Vou. IV, N. §.]

LAW JOURNAL,

[November, 1868.

Dicrsr or Excuisa Law Rrporrs.

uob raising it sooner; and that, though either
party may by subsequent notice make time of
the essence of the contract, a reasonable time
must be allowed, which had not been done.
Tho decree limited objections to title to those
made in a letter of June 14, 1863, accompanied
by an opinion of counsel, and accepting the
title, subject thereto.—MecMurray v. Spicer,
Law Rep. 5 Eq. 529,
Sravp,

By the 17 & 18 Vic. cap. 83, sec. 5, no per-
son shall be entitled to rccover in an action
brought on any foreign bill of exchange, unless

- it had the stamp required by the act upon it at
the time it was transferred to him. In such an
action, the plaintiff could not remember whe-
ther the bill was stamped when he received if,
but it was so when produced at thetrial. Held,
prima facie evidence that the act had been
complied with. — Bradlaugh v, De Rin, Law
Rep. 8 C. B. 286.

Srarore oF Fravps.—See Davaces, 2;

Perrorvaxce, 4; Trusr, 1.

SPECIFIC

Srarvre or LuMrrarions.—See Lamrrarroxs, Sra-
TUTE OF.
Srorrace v TrANSITU,

Goods were shipped by A. in Calcutta to B.

in England. B. pledged the bill of lading to C.,
and afterwards became bankrupt., On the arri-
val of the ship in which the goods were, C.
obtained from the ship’s brokers, on payment
of the freight, an overside order for the detivery
of the goods. This order was presented to the
officer of the ship, who promised C. should
have the goods as soon as they could be got at.
Before the ship brokebulk, A, forbade the deli-
very of the goods, [Held, that A, had not lost
his right of stoppage in transitu. The goods
were not brought into the possession, actual or
constructive, of B. by the promise to ¢, After
satisfying C.,, A. had a right to the surplus pro-
ceeds, as against the assignees in bankruptey of
B.—Coventry v. Gladstone, Law Rep. 6 Eq. 44.

poses other than for his ewn benefit, and, either
expressly or by implication, promises so to
apply it, and it is left to him on the faith of
that promise, it is a case of trust, and the
devisee cannot set up the Statute of Frauds.
Decree of the Master of the Rolls reversed on
the evidence.—Jones v. Budley, Law Rep. 3
Ch. 362.

2. It having been keld, reversing the decision
of the First Division of the Court of Session,
that the appellants were entitled to the fee
simple of certain lands by a devise to charit-
able uses, two hundred years before, and not
only to a rent charge of a certain sum, it was
further Jeld, that the respondent having ac-
knowledged the trust, and the guestion heing
only as to its extent, the question of prescription
did not arise.— University of Aberdeen v. Irvine,
Law Rep. 1 H. L. Se. 289,

3. By a marriage settlement, made in 1821,
stock belonging to the wife was assigned to B.
and another, in trust for the separate use of
the wife for life, remainder to the husband for
life; remainder, in default of children of the
marriage, to B. The trustees neglected to have
the stock transferred to them, and in 1822 the
husband and wife sold it, and the former took
the proceeds. B. died in 1829, the husband in
1858, and the wife in 1864, There were no
children. In 1866, B.’s executors claimed the
trust fund from the husbands’ estate. Held,
that the claim was not barred by the Statute
of Limitations (which did not begin to run
until 1864), nor by B.’s acquiescence, His
cognizance of the misapplication of the trust
funds eould not be inferred from his having
taken no step, for eight years, to sccure them,
Any other cestui que trust could have compelled
the husband’s estate to refund; and the fact
that B. was also a trustee did not change the
case.~—Dutler v, Carter, Law Rep. 5 Eq. 276.

See Bavkrr; LiMiTATions, StATUrE oF, 3
Wiiis, 6, 8.

Urrra VIRES,

TeNant v CommoN.—See WrL, 6,
Trvu,—See SrECIFIC PERFORMANCE, 3, 4.
TRIAL BY JURY.

1. In October, 1864, the defendant company,

The defendant to a bill for an injunction to
protect a logal right, viz., a patent, cannot
claim a trial by jury as a matter of right.
Before St. 21 & 22 Vie. ¢. 27, and 25 & 26 Vie,
¢. 42, such cases were sent to be tried atlaw,
not to obtain a jury trial, but because the judg-
ment of a common law court was required.
Bovill v. Hitchcock, Law Rep. 3 Ch. 417.

Trust.

1. When a person knows that a testator in-

tends certain property to be applied for pur-

having borrowed all the money (£60,000) which
it was empowered to, issued a debenture for
£500 to W, Later in the same year, seventeen
similar debentures were satisfied by a sale of
goods on execution. February, 1865, the
directors re-issued four debentures for £500 to
E., in return for his check for £1,000, and an
overdue Lloyd’s bond for £1,000, March, 1865,
they redssued ten more debentures for £500,
to K., for cash; and in July, 1865, they issned
one for £1,000 to L., under an agreement for
the hire of engines. By §§ 89, 40 of the Com.
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panies Clauses Act (8 & 9 Vict. c. 16), the
power of re-borrowing shall not be exercised
without the authority of a general meeting of
the company; and a copy of the order of a
general meeting giving such authority, and
certified by one of the directors to be a true
copy, is sufficient cvidence of the same having
been made. No general meeting was called to
authorize the above re-borrowing. Held, that
the debenture issued to W. was void, as ultra
vires. Those Issued to E. for cash were valid,
notwithstanding the want of a general meeting:
The above § 89 was not for the protection of
other creditors, but of the company against the
directors; and though the latter might be
personally liable, as between themselves and
the company, the clause was directory, as
against the holder of the debenture. The de-
bentures issued for the Lloyd’s bond were
void, unless it could be shown that it was given
for money due to a contractor or the like, and
not merely for money borrowed. T.. was to be
paid the amount actually due him wnder the
agreement.—Fountaine v. Carmarthen Bailway
Co., Law Rep. 5 Eq. 316,

2. Defendant Company A. was registered for
financial operations; by the articles, the limit-
ation of the liability of shareholders was to
be unalterable, but there was a power to
amalgamate with other companies having the
same objects. In March, 1865, it was’ agreed
between the respective directors that Company
A. should be amalgamated with Company B.,
registered for banking and financial operations,
and “any farther objects which the company
might from time to time adopt.” Shareholders
of A. were to take 25,000 shares of B. at £6
per share, to be credited as £5. The sum of
£150,000 to be paid from the assets of A., and,
if they proved insufficient, then by a call on
the sharcholders of the same, The amalgama-
tion and the winding up of A. were resolved
on, April, 1865, Held, not within the powers
of the directors of A., under their articles, as
the objects of B. were different, and the liability
of the shareholders of A. was increased; nor
under Companics Avt, 1862, § 161, as it was
not a sale of the assets of A., with an option of
purchase of shares in B, but a binding of A,
to take so many shares, and making its share.
holders liable to a call for that purpose before
it could be dissolved.

The vplaintiff, as shareholder in A., first
knew that any thing erroneous had been done
in June, 1865, In September, 1865, notice of
the registration of certain shares in B., under
the arrangement, was first sent to the Registrar

of Joint Stock Companies, and advances were
made by B. to A., nothing serious having been
doune before, Bill filed Nov. 10, 1865, on behalf
of all the stockholders. Held, not too late;
and, though some stockholders had assented,
that plaintiff was competent to sue, on behalf
of all, to set aside a transaction which was
ultra vires.— Clinch v. Financial Corporation,
Law Rep. 5 Eq. 450. Sec Imperial Bank of
China, 1, & J. v. Bank of Hindostan, €. & J.

Law Rep. 6 Eq. 91.

As to secret receipt of money by directors
of the old company in such case, sce Afwool v,
Merryweather, ib, 464, in notes,

See Arracumext, 2; Company, 2 ; DEBENTURE,

1; WinpinG vp, 1.
Uxpue INFLUENCE.

Persuasion is not unlawful; but pressure, of
whatever character, if so exerted as to over
power the volition, without convincing the
judgment, of a testator, will constitute undue
influence, though no force is either used or
threatened.—Hall v. Hell, Law Rep. 1 P & D
481,

Usace.—See PRINCIPAL AXD AGENT.

Vexpor Axp Purcnaser oF Rear Estars.

W. agreed to buy of B. an estate for £250,-
000, which he then agreed to secll to the A
company for £350,000. By both agreements
the acreage was to be conclusively shown by
the title deeds, and was specified in the agree-
raents ; but B. told W,, who told the company,
both acting bona fide, that there were 1,580
acres. Before making fheir agreement, the
company had the estate valued by a sur-
veyor: but it did not appear whether he
measured it. After W. had paid B. £50,000,
and the company had paid W. £75,000, and
had given him their bonds for £75,000, the
company refused to complete the purchase,
alleging a failure in quantity. The lands were
mineral lands, and, after a failure of a third,
would have lasted two hundred years, W,
thereupon refused to complete his purchase on
the same ground, and sued B. for £50,000 and
damages. DB. offered to reduce the purchase
money £50,000, and W, made a like offer to
the company; but both offers were refused.
W. compromised his action, B. repaying £5¢,-
000, and their agreement was cancelled. The
company was wound up, and the liquidator,
six months after their repudiation of the pur-
chase, sued W, to have the contract cancelled,
the £75,000 and the bonds returned, and that
W. should be enjoined from parting with the
bonds. The bill did not allege a deficiency of
acreage, and there was no evidence of it
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Held, that the company had no right to
rescind the contract; that they could not
recover the purchase money paid, in equity,
on the ground of a lien upon it, which they
had not, or on any other ground, assumpsit
being the proper remedy; that as to the bonds
the suit was needless, as they could only be
assigned subject to the equities between W.
aud the company, and could not be sued upon
without leave of court; bill dismissed without
prejudice to any rights at law,

After his agreement with B,, W. agreed with
C., D, and L., to share the profits of the resale
with them in certain proportions. W., C., D,
and E. got up the company, and part of the
money received by W. from the company was
used by them jointly,  Held, that C., D., and
E. were improperly joined as defendants.—
Aberaman Ironworks v. Wickens, Law Rep. §
Iq. 485.

Sec Davaces; Seecrvio PErrorMance, 4; War,

VusteED INTEREST,

A testator bequeathed £20,000 in trust
after his daughter’s death, for such of her
children as she should appoint, and, in default,
for all her children who should attain twenty-
one, in equal shares as tenants in common.
ITe gave powers of maintenance out of the
income of the share to which any such child
might be presumptively entitled, and powers
of advancement to the extent of one-fourth of
the portion to which any such ehild should be
presumptively entitled. The daughter, by her
will, appointed that the trustees should raise
for each of her two younger children, F. and
M., who should reach twenty-one, £2,000, and
subject thereto, as to the whole of the fund, to
all of her children who should reach twenty-
one, in cqual shares as tenants in common,
She died, leaving four children. The eldest of
these having reached twenty-one, Zeld, that
said eldest child was entitled to one-fourth of
the income of the whole £20,000 which had
accrued since the death of her mother; and
that after payment to her of her share of
capital, she would be entitled, during the
respective minorities of F. and M., to one-
fourth of the income of the two sums of £2,000
appointed to them in the event of their reach-
ing twenty-one respectively.— Glotch v, Foster,
Law Rep. b Eq. 811.

See WL, 7.

farm purposes, and afterwards conveyed A.,
“together with all ways . . . thereto apper-
taining, and with the same now or heretofore
occupied or enjoyed.” The purchaser had
access to A, from other land of his own. Held,
that, as there was no roadway over B. to A.
before the unity of possession, the right to use
it did not pass by the above grant.— 7%ompson
v. Waterlow, Law Rep. 6 Eq. 86 followed.—
Langley v. Hammond, Law Rep. 8 Exch, 161,
8ce Company, 4,

WiLL.

1. A will, disposing only of property in a
foreign country, is not entitled to probate in
England.—1In the Goods of Coode, Law Rep. 1
P. & D. 449.

2, A will, after specific devises and bequests,
continued as follows: I give all the rest of my
household furniture, books, linen, and china,
except as hereinafter mentioned, goods, chat-
tels, estate and effects, of what nature or kind
soever, and wheresoever the same shall be at
the time of my death,” to trustees, “¢heir
executors, administrators and assigns,” to sell
and pay the proceeds as directed. (Surplus,
after payment of debts and a legacy, to A, and
B.) Then followed a bequest of ready money,
proceeds of the sale of specified land, securities
for money, and all sums due to testator at his
death, and then further specific bequests. At
the date of the will, and at the time of his
death, testator was seised of a freehold estate
not mentioned in the will. ileld (contrary to
the decision of Sanderson v. Dobson, 1 Exch,
141, and following s.c. 7 C.B. 81, approved in
O Toole v. Brown, 3 B. & B. 572), that said
freehold passed by the words “all the rest of
my estate.”—Dobson v. Bowness, Law Rep. b
Eq. 404.

3. Gift to A, until B. reaches twenty-one,
then to B, If B. should die before her estate
“should be received,” then over. Codicil,
giving A. the income for life. Held, that « re-
ceived” meant “ vested,” and that B.s estate
vested at twenty-one, though not to be paid to
B. until A’s death.— West v, Miller, Law Rep.
8 Eq. 59. :

4. Bequest of a residue in trust to pay one-
fifth of the income each to A., B., C., D., and
E. for life, remainders to their respective
children. In case of the death of elther of the
first takers, « without leaving issue,” his share

to go to the survivors in like manner as the
original shares, It was added, that none of
said shares should be “so paid to or become
vested interests in” either of said children, until
he attained the age of twenty-five; but, in the

‘WarveR,—Se¢ Sprcrric PERFORMANCE, 4.
WarrANTY.—See SALE. :
War.
The owner of two adjoining closes, A. and
B., made and used a way across B, to A. for
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mean time, trustees might pay any part of the
income towards the maintenance and education
of such children respectively.  Proviso (void
for remoteness), for the aceruer of shares of
ehildren dying before twenty-five to survivors;
and then it was declared that, in case of death
of child before such share acecrued, it should
again accrue in like manner, but provided that
in case such child should have left issue, such
issue should take such share as his parent
would have had “if living,” such share “ to be
paid to” such issue at such age as before
directed as to payment of parent’s original
shares, Ileld, that the word “vested” must
be construed as meaning ““indefeasible;” and
that the remainders to children vested in such
of said children as were alive at the death of
testatrix or born afterwards.—In ve Edmond-
son’s Hstate, Law Rep, 5 Eq. 889,

5. Devise to testator’s wife for life, then to
“his daughter; upon her decease, “equally be-
tween my surviving brothers and sisters, and
those of my wife.” The testator’s daughter
survived him, but died before his wife. Some
of the brothers and sisters died before the
dauvghter, others after her, but before the wife,
Held, that on the death of the wife there was
an intestacy. The word ¢ surviving” meant
surviving the survivor of the tenants for life,
—Howard v. Oollins, Law Rep. 5 Eq, 849.

6, A testator gave £3,000 to his executors
in trust for M., for life, and after her death
“in trust for the benefit of her children, to do
that which they, my executors, may think
most to their advantage.” The exceutors died
in the lifetime of M, Held, that the children
of M. who survived her were entitled to the
fund as tenants in common—Jn re Ihenes
Trusts, Law Rep. 5 Eq. 846,

7. A testatrix devised the T. estate to J. for
life, with remainders to the sons and daughters
of J. successively in tail. Proviso, that if any
tenant for life or in tail in possession should
neglect to reside on the T. estate for six
months, said estate should go to the person
next entitled in remainder, as if the person so
neglecting were then dead without leaving
issue; she then bequeathed her residuary per-
sonal estate in trust for the children of the
person who should at her death become tenant
for life of the T. estate (“other than and be-
sides an eldest or only son for the time being
entitled in tail in remainder expectant on the
decease of bis parent” to the T. estate) who
should attain twenty-one or marry; and if
there be but one child beside such eldest or

only son jor the time being entitled as aforesaid,

then in trust for that one child, with a gift
over if there should be no such children, or if
they should all die before any of them should
attain a vested interest. J. survived the
testatriz, neglected to reside on the T. estate
for six months, and died leaving a posthumons
son, D., who was his only child. Held, that D,
was entitled to the residuary personal estate, ag
by reason of J.’s forfeiture before his birth, he
never had been entitled in tail in remainder to
the T. estate; and that being an only child he
took a vested interest at his birth.-—Jolnson v,
Foulds, Law Rep. 5 Eq. 268,

8. A testabor gave his residuary real and
personal estate in trust for his “five sony” as
tenants in common, and by a codicil revoked
and made void the said trust so far as the same
related to R., one of the said sons, or his right
therein, and in lien thereof gave £15,000 in
trust for R., his wife and children; and if R,
should have no children, said legacy was to
sink into the residue, but so that R, or his
representatives should take no share or in.
terest therein. IHeld, that the testator died
intestate as to the trusts of onefifth share of
the residue, and that the £15,000 was not pay-
able out of such share, but was payable before
the residue was ascertained.—8ykes v, Sykes,
Law Rep. 3 Ch. 301,

See ADEMPTION; ADMINISTRATION; ADVANCE-
MENT; Caxapa; Coxminennt Remsamwprr; Ex-
ONERATION ; JrieerirmMare Cmiiprex; Lrpcaoy;
MazszariiNg ox Assers; PowsR ; SATISFACTION
Trusr; Uwpue InrFroExce; Vesrep INverest,
WrrNess,

WiITNESS.

Bequest of £200 to B. church, to be disposed
of as L. pleases. I1.’s wife was one of the wit-
nesses. fHeld, that as 1. was a meve trustee,
the attestation of his wife did not invalidate
the bequest, under the Wills Act.— Cresswell,
see. 15, v. Cresswell, Law Rep. 6 Eq. 69,

Worbs,

“ Cause of action.’—See CAUSE 0F AoTION,

“ Aecident.”~—See CuARTER PrrTY, 2,

“ Permanent use.”’—See Company, 4.

“ Lawfully begotten”-See Coxsricr or Laws,1,
“ House”—See CURTILAGE.

“ Out of my estate.”—See EXONERATION,

“ Office,” * Place.”—Sece Gamixe.

“ Newt of kin”—See Ininerrmuare CHILDREN,
« Increase.””~—See MORTGAGE, 1.

“ AU the rest of my estate”—See WiL, 2.

“ Received,” read “ Vested.”—See Wiy, 8.

“ Vested,” read “JIndefeasible”’—Ses Wing, 4.
“ Suyviving,”’—See WiLL, 5,
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GeNErAY. CORRESPONDENCE,

GENERAL CORRESPONDENCE.

To tar Eprrors or tar Canapa Law JourNarn.
Privileged Communications—a curious case.

Mzsses. Eprrors—1I cut out from a news-
paper a curious decision just given in the
courts of the State of New York, respecting
mercantile agency companies. 'The case comes
under the law relating to privileged com-
munications. Under this head of the law
of evidence there have been, as you know, in
recent times some sharp debates and discus-
sions among legal men and in courts. It has
been attempted (especially in Ireland) to lay
down the doctrine, that what a person may
disclose in the confessional to a Roman Catholic
priest is sacred or privileged. English and
American courts have generally (T think almost
uniformly) refused to allow this privilege,
that the confessional is not a place in which a
man can confess a crime, and yot keep the
priest’s lips forever sealed. We know that
courts hold that there are various privileged
communications, and privileged speeches.
Such for instance as the admissions of a client
to his attorney, and the fair account that a
master may give of the character of his former
servant to one enquiring about him or her.
We know that telegraphic communications
may be privileged either by law or under
peculiar circumstances. We know that the
speeches of counsel at the bar, of members of
Parliament, and of a witness in giving evidence
in courts, as well as information given to the
executive on complaints, are generally, unless
in extreme cases, privileged. The formation
of mercantile agencies is of very recent date,
and I have not before noticed any case, in
which the question of how far written or verbal
communications to a mercantile agency, con-
cerning a firm or a person, if slanderous or
tending to injure it or him, if false, would be
actionable. Here is the case to which I refer:

Ture FirMm or Duw, Barvow & Co,, known as
Dun, Wiman & Co. in Canada,‘ gave information
to an enquirer in regard to another person, stat-
ing that the latter was in bad business odour,
being the companion of counterfeiters, a danger-
ons customer, ect, The man found out the authors
of the character so given to him, brought a suit
for slander, but was non-suited in a New York
city court, on the ground that the communication
was privileged. The plaintiff took his case to the
Supreme Court, when the judgment was sustained.
It being of importance to business men, a portion

of the judge’s decision may be quoted:—*“1I can~
not concede that, in the large population of a
crowded city, and in a mercantile community
where false representations, frand, dishonesty and
insolvency are easily concealed, and but imper-
fectly known, or known to but few when detected
—where it is eagy for strangers to practice upon
the nnwary or unsuspecting—a business is to be
characterized ag unworthy which aims only to
give correct information to those whose interest
entitles them to seek it wherever it may be had.”

One can easily conceive a case where a private
individual or a firm might be greatly injured,
perhaps rained in a pecuniary point of view,
by a secret enemy giving information which
after all is false, concerning him or it. I
cannot see why in such a case the injured
individnal should not have a remedy, or why
any such circamstances should be privileged.
1 knew a rccent case where ““A.” a trader, had
been in poor even bankrupt circumstances.
The above mecrcantile agency kept his name
on the list of doubtful cases long after he had
settled his difficulty, and he could not get a
note discounted in consequence. A profes-
sional man was employed to get the company
to set the thing right. Is “B.” who slanders
“C.” by giving false information to the above
mercantile agency, such for instance as that
he had been charged with embezzlement or
obtaining goods under false pretences, or per-
haps making a fraudulent sale of all his goods
—to go free—and “ C.” be without legal rem-
edy simply becaunse a mercantile agency com-
pany registers it in a Secret Book, .seen in all
parts of Canada and the United States ? “ B.”
goes to New York or to Montreal, and every
reader of the secret books of the mercantile
agency look on him with suspicion. He knows
not the reason unless he too is in the secret.

An agent of this company may negligently
or dishonestly give a false account of a man’s
position and seriously injure his business, and
will the law give no remedy? I trust this is
not the law in Canada.

There are maxims in the common law which
ought not to be trampled on or forgotten.
Such as “sic utere tuum ut non alienum.”
The mercantile agency may be useful, but
because it is so, it should be careful to know
facts—to ascertain the truth, before it pub-
lishes anything ; otherwise pay damages for
its mistakes. Hvery injury to an innocent
man should have a legal remedy.

October 22ad, 1868. JusrITIA,
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To vuw Eprrors oF tar Cavapa Law JourNar.

Gexrrenen,—My attention has been directed
to a letter in the last number of the Law
Journal, signed “LL.B.,” eriticising, in very
questionable spirit and tone, the report of the
case, * In re Moore v. Luce” containedin the
current volume of the Common Pleas Reports,
I may not be doing more than I am called upon,
in answer to your querulous correspondent,
when I say that the report in question was sub-
mwitted, before publication, for the approval of
the same able and pains-taking judge who wrote
and delivered the judgment of the court in the
case, and who did not deem it necessary that
the judgment of the County Court (the omis-
sion of which, as you say, forms the gravamen
of the complaint made) should be given in any
more extended form than it was.

There may be a redundancy of statement in
one part of the report, ag your correspondent
charges, but that is, after all] a matter of
opinion; and there may be an inaccuracy as
to the disposition of the costs in the court

“below, though my sources of information

ought to have been as reliable as your corres-
pondent’s, which appear to have been mere
hearsay; but there being no question of the
kind before the appellate tribunal, it was just
as unimportant as if it had been stated that
the judge below delivered his judgment in g
standing instead of a sitting posture.

There is, I believe, another exception taken
to the report, which seems to be equally
trifling.

As to the judgment itself, from which your
correspondent makes several guotations, and
complaing that the reporter *“does not ex-
plain” this (1) and “does make the judge
say” that (11); as it would have been the
height of presumption, on the reporter’s part,
to have done either the one or the other, it
would be equally presumptuous now, were [
to attempt a defence either of the worth or
the phraseology of that judgment, both of
which your correspondent is bold enough to
call in question, though safely enough, to be
sure, under his anonymous subseription. No
doubt, however, the court itself will, if its
attention is called to his letter, at once see the
error it has fallen into in both respects, and,
if possible, take the earliest opportunity and
means of putting itself right.

Inaccuracies, as well of the pen ag of the
tongue, are more easily detected than avoided,

‘

as your correspondent, with his hypercritical
acumen, will no doubt find on carefully revis-
ing his own letter. As you truly observe, the
work of reporting is ng easy matter, and
errors will creep in, however great the care
bestowed upon it, though to none can this be
more annoying than fo the reporter himself.
It is so with the leading reports in England,
as may be seen by the numerous erraia at the
end of some of the volumes of the present
series of “ Law Reports,” as well as by examin-
ing the text itself, inaccuracies in which have
in many instances been overlooked altogether.
‘Where, however, there is, on the whole, an
honest desire evinced on the reporter’s part
to do his work well, a profession distingnished,
as a rule, for its generosity, should extend to
him, as it no doubt will; that indulgence and
forbearance—in the case, at avy rate, of unim-
portant defects—which he ought to feel him-
self entitled to expect.

I am, Gentlemen, yours, &e.,
S, J. Vax Kovenanwr,
Toronto, Nov. 1868, Reporter O. 1,

REVIEWS,

Grorera Rerorys, vol. 85. December Term
1866 ; and a Table of Cases, reported in the
first 31 volumes of the Georgia Reporty:
By L. E. Bleckley, Esq., late Reporter of the
Supreme Court of Georgia. Atlantic Ga.,
1868.

We have to acknowledge the above through
the courtesy of Mr. Bleckley.

The cases seem to be carefully reported, and
many of them decide points of interest, more
especially to the American people—such, for
example, as the case of Clarke v. The State of
(eorgie, which is an authority, founded on an
act of the Legislature, that persons of color
are competent witnesses in all cases, just as
white persons are; a proposition which to us
seems sufficiently reasonable, and beyond dis-
cussion, though the lesson has been a difficult
and a bitter one for Southerners to learn.

The reporter gives, in an appendix, somse
decisions of Judge Erskine, of the same State.
The first of these must have been felt as a
relief to the exasperated feelings of honora-
ble men in the South, whatever the ultimate
result of it may have been. In Ex parte
William Law, he held that an attorney or
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counsellor, duly admitted to practice in a court
of the United States, and practising there
prior to the late civil war, and who has received
and accepted a full pardon from the President,
&e., may resume his practice in the said court,
without taking the oath prescribed by the act
of Congress, which act required an oath, in
certain cases, that the person had not borne
arms against the United States, or submitted
{0 the authority of the Confederate Govern-
ment, &e. ;3 such act being, in its application
to such person, in the opinion of the judge,
unconstitutional and void.

Trr Americany Law Recister, October, 1868,
Philadelphia ; D. B. Canfield & Co., 430
Walnut Street.

We again extract largely from this much
valued legal periodical. The writers are we
understand, some of the best men of the Bar
in the United States, and they receive from
various sources interesting decisions of late
date. 'We notice that the price israised to $5.
‘We are surprised that this was not done
before.

Toe Cmocaco Jassar News.

2 & 8.

It is a refreshing instance of the march of
eivilization in general, and of its progress in a
westerly direction in particular, that a weekly
legal paper of “eight four column pages” has
been started, under the editorial managemeant,
not, as we unenlightened Britishers might sup-
pose, of a learned counsel or even of a judge,
but under the sprightly management of Mrs,
Myre Dradwell, the “ better half)” it may well
be supposed, of the judge of the County
Court of Cook County, Illinois. When the
editress speaks of *‘our hushand” we may
hope that there is every probability of his
being kept strictly in the way wherein an up-
right judge should walk.

Vol. L, Nos. 1,

The learned editress has evidently secured
the good will of the Bench and Bar in her
neighbourhood, as they seem to assist her
with mauny contributions in the way of articles,
reports and selections, in which by the wayas
might be supposed, the rights of women figure
rather largety.

‘We wish our sister (of the Press) all success
in her, to our old fashioned eyes, novel under-
aking.

A Romantio Law Case.—The courts of law
will in all probability be occupied early in the
ensuing session with one of those remarkable
cases which so often occur in romances, and so
seldom in real life, It appears that about a hun-
dred and twenty years ago a large estate close
to one of the most important of English manuo-~
facturing towns, was in the possession of the
great-grandfather of the parties to the present
Jitigation. Sinee that time the land has been
built upoen to a great extent, and now forms the
most wealthy suburb of the town in guestion.
At the death of the owner, his eldest son, finding
that there was no will, naturally claimed the es-
tate, The children of a second marriage; how~
ever, who had never lived on good terms with
their half-brother, protested against his title on
the ground that his parents had never married,
and that be was consequently illegitimate, It
seemed af first that there was no ground for this
statement. The parents had always been re-
ceived in society, and no one had ever heard of
any scandal in connection with them. On mak-
ing inquiry it was, however, found impossible to
discover any trace of the marriage, and the eldest
son was forced to submit, and leave the home he
had always considered his own, without a shil-
ling. He went into town and embarked in trade,
apparently without muoch success, for hig grand-
son is at the present time a shoemaker in a back
street, and in a very small way of business. The
tradition of the lost estate has, however, always
been preserved, and some time since this descen-
dant of the elder son recommenced the search
for proof of the marriage in question. After
much trouble he succeeded in getting at the co-
pies of the registers which are preserved in the
Chancery at Chester, and there, in the index, he
discovered, somewhat easier than was expected,
the names of the origlnal possessor of the estate
and his first wife. There was, however, no such
entry in the body of the book. At last, however,
in going through it for the last time, it was dis.
covered that two leaves had been fastened to-
gether, and on their being separated a copy of
the entry of the marriage from the books of a
Manchester ehurch was duly found. On refer-
ring back to the church itself, the book was pro-
duced, but the entry was not there. Further
examiontion showed, however, that this book
bad been tampered with, bat in a different way
—a leaf had been cut out with scissors, and the
marks were even then distinctly visible. On
these facts the action will be brought, and when
it is remembered that the present family have
been in possession for nearly a century, and that
they are highly respected, and their members
married amongst the wealthiest people in the
county, it may readily be imagined that the mat-
teris creating a good deal of interest. The value
of the property at stake is between one and two
bundred thousand pounds.— Western HMorning
News (Einglish),

TO CORRESPONDENTS.

“A Sropext.”—Our rule is not to notice letters unless
verl ifled by the signature of the writer.

“F. W, 0."—Thanks—Was any written judgment given
by the Court of Chancery, and when, &e. It would he
advisable to gwe further information with respect thereto.

““8r. Taomas,”—Insolveney case received with {hanks,
will appear iu December Number.

A




