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RIGOT OF SHERIFFS TO POUNDAGE.

The office of Sheriff was for a long time purely honorary,
and Sheriffs were bound as the King's deputies to eseccute
his writs, without making them the subject of any charge
whatever.

The duties of the office, however, by degrees becoming
more oncrous, and the digpity of the position more expen-
sive, Sheriffs’ fees became the subjeet of legislative enact-
ment; and uader the statute of 29 Eliz. cap. 4, Sheriffs
were first entitled to poundage.

The right to poundage did not exist at common law, but
is purely a creature of statute. (Yates v. Mechan, 11 Ir.
C. L. Rep., Appendix 1.)

The Statute of Elizabeth cannot he considered as being
in force in this province, Sheriffs’ fees and poundage being
regulated entirely by our own statutes and tariffs. (Morris
v. Boulton, 2 U. C. Cham. R. 60.)

The first statutory provision in this colony was 49 Geo.
IIL cap. 4, sec. 3. This referred only to poundage on
exccutions against goods. It was followed by 2 Geo. IV.
cap. 1, sec. 19, which cnacted that it should be lawful in
any exccution agaiast the person, lands, or goods of any
debtor, for the Sheriff to levy the poundage fees and the
expense of the execution, over and above the sum cecovered
by the judgment, &e.

Uader the authority of see. 45 of this nct., thu court
made a tariff of fees (Hilary Term, 10 Vie.) which regu-
lated the fees te be taken by the plaintiff. The words used
in the tariff are ¢ poundage on cxecutions when the sums
levied and made,” &c.; thus explaining the meaning of the
expression ¢¢ poundage fees,” as used in tho statute.

Before procecding further it will be necessary to ascertain
the meaning of the words “ levied and made,” used in this
tariff. All the learning upon this point, up to the time of
the decision in Morris v. Boulton, 2 U. C. Cham. R. 60, will
be found in the very careful judgment of the late Mr. Jus.
tice Burns in that case.

After dividing the subject into (1) writs of execution
against persons and writs against goods, and (2) writs
against lands, he decided with respect to the former that
¢ there must be a taking to entitle the Sheriff to poundage;
that if tho money be paid before the taking, either to the
plaintiff or the Sheriff, the right to poundage does not
attach ; that the meaning of the tariff in thesz cases is that
the Sheriff’s right to poundage begins wi*h his taking tho
person or goods, and the words ¢“and made” are to be
interpreted in favor of the Sheriff, whether the money go
through his hauds or not, if it be forced as tho consequence
of his act.”

We now propose to examine more in detail, the law as it
stands with reference to the several kinds of executions,
confining ourselves to cases decided in our own courts.

1st. As to executions against the person.

A question arose before the case of Morris v. Boulton,
but under the same statutes and tariff; o3 to whether the
taking a party into custody by a Sheriff on a ca. sa. wag
such a making of the moncy as to entitle him to poundage.
We refer to Corbett v. McRenzie, 6 U.C. Q.B. 605. The
court there held that ¢ the debt was in a legal sense satis-
fied while the party was in custody, and the Sheriff’s right
to poundage was then complete, and could ot be divested
by any act of the law or the court, or by the death of the
party, being all matters over which the Sheriff has no
control.” In this case the debtor had been discharged
under the Insolvent Act of 10 & 11 Vie. cap. 15; and,
referring to this, Robinson. C. J., remarked, ¢ It wmay be
said with truth by the execution creditor that he has not
been satisfied, for the debtor has been discharged beezuse
he has satisfied the court that he was wholly unable to pay.
And there is an apparent hardship if he has to pay
poundage when be hag received nothing. DBut the hard-
ship would bave been the same here as in England, where
the party died in execution, or is rescued, or remained in
custody without paying; and yet in all such cases I take
the claim for poundage by the law of England to be clear.”
The English legislature has however thought fit, by 5 & 6
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Vif). cnp..98, sce. 31, to deprive Sheriffs of poundage on
Writs against the person.  But that act does not affect the
law in this province.

2nd. As to executions aguinst goods and chattels.

The next statute on this subject, after 2 Geo 1V. cap.
1, sec. 19, was 7 Wm. IV. cap. 3, sec. 32, which applies
.to executions against lands and goods only. The section
is as follows :

““And whereas in cases where writs of execution have
been issued into several districts upon which writs pro-
perty, real or personal, may have been seized or advertised,
which property has afterwards not been sold on account of
satisfaction having been otherswise obtained, or from some
other cause, it has been doubted whether a claim to pound-
age may not be advanced by the Sheriff of each of such
dxsfncts respectively, although no money has been actually
levied by them under such writ: Be it therefore enacted,
&c.3 That where, upon any writ of exccution sued out
agaiost the estate, real or personal, of the defeudant or
defeodants, no money shall be actually levied, no poundage
shall be allowed to the SheriT, but ke shall be allowed his
fc.es for the services which may be actually rendered by
bim; and it shall be in the power of the court from whence
fmch execution shall have issued, or for any judge thereof
in vacazio.n, to allow a reasonable charze to the Sheriff for
any service rendered in respect to such execation, for
which no specific fee or allowance may be assigned in the
table of costs.”

9 Vic. vap. 56, sec. 2, repealed this section and re-cnacted
it in the same words, with this exception, however, that it
inserted the word “such” before the word “writ;” the
seutence reading ¢ That where upon any such writ, &c.;”
t.h.us limiting the effectof the enactment, which might other-
wise have had a more extended application, to cases where
several writs bave been issued to as many Sheriffs to compel
paymeat of the same debt. This is at all events the view
that was taken of the two acts in Thomas v. Cotton, 12
U. C. Q. B. 148, where it is stated that the effect of the
latter is to ¢ leave the claim of Sheriffs to poundage upon
the footing cu which it stood under the existing law, inde-
pendently of the repealed clause of 7 Wm. IV, that is to
say, governed by the tariff established under the authority
of 2 Geo. IV. cap. 1.

We bave already seen (Morris v. Boulton) that under
this tariff there must have been a taking to entitle the
Sheriff to poundage ; and if the money be paid before the
taking or actual levy, this defeated the right to it; but if
the money were forced by the act of the Sheriff, then,
although it did not pass through his hands, his right to
poundage was held to accrue. Thus Thomas v. Cotton
was an action brought by a Sheriff to recover his fees and
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poundage from the defendant, an exceution plaintiff. Under
the fi. fa., tho Sheriff had seized goods sufficient to cover
the claira, but afterwards withdrew from posscssion in
obedienca to a judge's order to that effect. The facts of
the case s, wed that the defendant had obtained satisfac-
tion of his judgment under the compulsion of the levy
made under che writ. The court considered that, as the
She T way authorized to make the levy and had donc so,
and satisfuction had been obtained by mesns thereef, ho
was cntitled to his poundage.

This brings us down to the timo of the Common Law
Procedure Act, 1856, under which our present tariff was
framed. The words there used are, * Poundage on axecu-
tions and on attachments in the nature of executions,where
the sums made, &c.”” ; leaving out the words ¢ levied and,”
which were in the former tariff.

Ia Walker v. Fairfield, 8 U. C. C. P. 95, the Sheriff to
whom the writ of execution was issued seized goods to sn
amount sufficient to satisfy the debt and costs, made an
inventory and advertised the goods for sale. T 3 sheriff
held the goods for twenty-seven days, and had persons ia
charge. Befose the time for sale the wnt of fa. fa. wes
set aside, and the sheriff was ordeved to withdraw from
possession and re-deliver possession of the property seized
by him. The master, on a reference to bim of the sheriff’s
bill of charges, disallowed the poundage claimed, and some
of the other items. On an application to the court for a
revision of the taxation, Drager, C. J., C. P., after referring
to the tariffs and to the judgment in the case of Morris v,
Boulton, said, ¢ Here the writ has been set aside for irre-
gularity, but that is the plaintiff’s fault. The sheriff has
levied, done all prior to a sale, has incurred all responsi-
bility ; but unfortunately no woney has been made, and
though the case has a hard bearing on the officer, I do not
sce that we can help him without violating the express
terms of the tariff, and allow the sheriff poundage.”

Burns, J., in commenting on this case, said, ¢ It does
not decide that of necessity the word ¢made’ in the new
tariff of fees is to be interpreted as meaning that the money
must go through the sherifi’s hands ; for if that were so,
it would always be in the power of the defendant, after his
goods were levied upon, to avoid payment of the sherifi’s
poundage by paying over the money to the phintiff.”s
(Brown v. Johnson, 5 U. C. L. J. 17.) But in the case he
referred to no money was made in any way, as the judg
ment was set aside. If the writ had had the cffect of
causing the defendant to pay the debt, even though no
money had been made or received by the sheriff, the coart
would probably have decided in accordance with the view
taken of the law in Morris v. Boulton. But however that
may be, we must now turn toss. 270, 271, of the Consolidaved
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Statutes for Upper Canada, cap. and consuler thom
in conjunction with the tariff, to discover the rights of
sheriffs as they at present staud in relation to poundage.

Sec. 270 ¢« Upon any exccution against the person,
lands or goods, the sheriff may, in addition to the sum
recovered by the judgment, levy the poundage fees, ex-
peases of the exccution, and ioterest upon the amount so
recovered from the time of entering the judgment.”

Sec. 271, ¢ In case a part only be levied on any execu-
tion against goods and chattels, the sheriff shall be entitled
to poundage only cn the amount so levied, whatever be the
sum endorsed on the writ ; and in caso the rea! or personal
estato of the defendant be seized or advertised on an execu-
tion, but not sold, by reason of satisfaction having been
otherwise obtained, or from some other cause, and no money
be actually levied on such execution, tho sheriff shall not
receive poundage, but fees only, for the services actually
rendered; and the court out of which the writ issued, or
any judgo thereof in vacation, may allow him a reusonable
charge for any services rendered in respect thereef, in case
no special fee be assigned in any table of costs.”

Section 271 purports to be taken from 9 Vic. cap. 56,
sec. 2; but, as will be seen by comparing the two sections,
the construction of the latter has been very materially
altered. The effect of the carlier statute is confined in its
operation to cases where concurrent writs of execution, so
to speak, have been issued to different counties. This is
not so, however, with the later statute, which applies to
any writ of exccution against lands or goods, including of
course the case of concurreat writs. The words ¢ the
sum made,” in the tariff, might well be interpreted to mean
eitker the sum actuolly made under the writ, or the sum
in effect made by the pressure of the writ; but the words
of the act seem to require another state of facts before
poundage could be collected. Of course if 2 debt is paid
to the sheriff before a seizure, he is without doubt entitled
to his poundage, the act not affecting such a case. But if
it is necessary to proceed according to the exigency of the
writ, there must, in the first place, be an actual «aking of
the goods, or an advertisemest of the lands, to entitle the
sheriff to poundage. If the money is stbsequently paid to
the sheriff, there can, we apprehend, be still no question as
to his rights; but if, on the contrary, the money is not so
paid, 2nd the property is aut sold by reason of satisfaction
being obtained otherwise than by a sale (as for example by
a settlement of the suit between the parties, or by payment
of the amount to the plaintiff or his attorney, or by the
payment of the debt out of another fund, or by the money
being made on another writ to a different county), or from

2

Sy

some other cause (as for esample, the writ or judwwment being

seew rensouablc to suppose that i in such cases the Leg,lslnmro
di¢ not intend that poundage should be receivable. The
sheriff would, howevoer, be eatitled to his reasonable fees
for the services rendered.  On the other hand it way be
argued in favour of skeriffs, that whero they have taken
possession of property, aud become responsible for it, and
liable perhaps to an action of trespass fur the scizure, it
would be unrensonable to hold that the payment of the
debt by the defcndant to tho plaintiff, uuder pressuro of
the esccution, should deprive the sheriff of his poundage.
We are not aware of any reported decision on this scction
of the Counsulidated Statutes; but Mr. Justice Morrisen,
sitting in the Practice Cuurt, in a case of Geynne v.Grand
Trunk Railway, decided io Michaclmas Term, 1862, held
asheriff not eutitled to poundage where the woney bad not
passed through his hauds.

3rd. As to cexccution against lands.

The law under this head is, in the main, identical with
that under the preceding division. There is however this
difference, that there can be no actual tuking of lunds as
iu the casc of goods and chattels. We must thereforo keep
in view the remarks of Burns, J., in the case of Yorris v.
Boulton, where he says, ¢ Upon writs of execution aguinst
lands, a8 there is no taking by the Sheriff, no act done by
him which can vest any property in him, and nothing
which he can do to deprive the defendant of the lands
before sale, his right to puundage must begin with the sale”

We must remember also that the advertisement in the
Official Gazette of lands fur sale under a writ of execution,
is to be deemed a sufficient commeuncement of the cxecu-
tion to coable the same to bLe completed by a sale and
conveyance of the lands, after the writ becomes returnable
(Con. Stat. U.C. cap. 22, 8. 268); or, in other words, that
this advertisement practically amounts to the seizure of the
land. (See Doc dem. Tiffany v. Miller, 5 U. C. Q. B. 426.)

With respect to poundage where several writs have been
issued on the same judgwent to different Sheriffy, it is
admitted oo all sides that only one Sheriff is under the act
entitled to poundage. The decisions which we find in our
own reports on this point are Uenry v. Commerciai Bank,
17 U. C. Q. B 104, and Brown v. Johnson, 5 U. C. L. J.
17. ‘These cases were decided before the consolidation of
the statutes, but we apprehend that the Jaw, as far as this
branch of the subject is concerned, has not been altered by
the late act.

In Henry v. Commercial Baunk, the plaintiff had reck-
lessly and improperly issued three writs of execntion on
his judgment, to different Sheriffs, upon each of whick
the moncy was made. Two of the three Sheriffs wero
required to return to the defendants the amounts paid to

set aside), and no money be actually levied—it would ovly | them under the cxecutions, which they did, retaining
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thercout their po_u;d‘ngc- nnd_fcc_:s.- The court, on th;-:
application of tha defendants, decided that under the cir-|

cumstances these two Sheriffs had no legal claim to pound-
age, at all events agaiust the defeudants. DBut as the
ccurt considered that the conduct of the plaintiff’s attorney
had been oppressive and*uareasonable in issuing threo writs,
when the money could have been made under any one of
them, he was ordered to refund to the defendants the sums
retained by the two Sheriffs, out of the moncys they had
to return to the defendants.

In Brown v. Juhason, the plaintiff sued out a writ of
fi. fa., which on the 10th of June, 1358, ho placed in the
hands of the Sheriff of York and Peel.  Sufficient goods
were seized under this writ to satisfy the debt. In August
following, a fi. fa. was issued on the same judgment to the
Sheriff of Wellington, and upon this writ also, goods suffi-
cient to satisfy it were taken in execution. In October,

tho plaintiff and defendant came to an arrangement, and
the Sheriffs were ordered to with.a.v. They did so, but:
exacted their poundage and fees, A summons was taken
out by the defendant, call'ng upon the Sheriff of Welling- !
ton to refund the pound.ge exacted by him. It was cun !
tended that, under 9 Vie. cap. 56, sec. 2, neither Sheriff
was entitled to poundage, because no money was actually
levied. Burns, J., said, « The section is ubscurely worded,
and it seems difficult to construe it properly. I can scareely

| of the great public an

:d-mimb_l;)"littlo IIandy-l;ook on the Law of Dawer Ho

caunot, now that he has reccived a judicial appointment,
have & better examplar than that of his fathcr, the present
Chief Justice of Upper Canada, whose legal attainments are
the admiration of tho Province.

SELECTIONMS.

LEGAL PROCEDURE.*

————

Legal Proceduro has at first sight little attraction fur any
but lawyers; but, correctly viewed, it ought, I think, to in-
terest not only the legal profession, but all other persens who,
by education and reflectivn, are concerned in, and capablo of
appreciating tho right administration of the law, and I have
chosen it as my subject, fecling convinced that as a socia!
question bearing on the economy of the law, it is, when rightly
considered, nut unly of the greatest practical importance, but
has at the present time special claims to attention. I hero

articularly refer to two important public documents—the

ord Advocate’s Bill fur cunsolidating and amending the
Procedurs of the Court of Sessiun, aud the Report of the Royal
Commissioners appointed to inquire into tho practice of the
Courts of Law and Equity in England and Iroland, and which
was laid befure Parliament towards the end of last Session.
The fact that the different systems of procedure in the Courts
of Justice in the United King‘dom are at present under tho
anxious considerstion of the Crown and Government, may of
itself be allowed to Lo a sufficient reasvn fur taking cognizanco
of 8o grave a matter on this occasion.

But even if not sugﬁcsted as it is at this time by the action

constitutionr.i authorities referred to,

imagine the legislature intended, when two Sheritls were | the subject is intrinsically of o wuch importance to require
set in motion, that they should each be in a worse position | anyapology for its pu}.:hlo—oven its popular—discussion.  Fur,
than if only one writ of fi fa. was issued.”” The learned if this is a matter which not so much concerns the principle

: .77 tor policy of the law, it is uno which relates to that which is uf
judge further thought that there was such a priority in |

point of time, that if cither Sheriff was entitled to poundage
it would in this case be the Sheriff of York and Peel. He
was not called upon to give any opinion as to whether this
Sheriff was so entitled, and simyply decided the question, as
to whether the Sheriff of Wellington was entitled to
poundage, in the negative.”

Poundage is recoverable from a defendant on a writ of
extent (Reg. v. Patton, 6 U.C.Q.B. 307), Robinson, C.J.,
in his judgment, saying, “I do not see any reason why
33 H. VIII. cap. 39, sec. 54, should not be held in force
here, and by that io all suits on obligations and specialties
to the king costs shall be recovered by the king from
dcfendant, as in ordinary cases between party and party.”

NEW COUNTY JUDGE.

We observe that William George Draper, Esq., has been
appointed County Judse of the united counties of Iron-
tenac, Leanox and Addington.  Mr. Draper is favourably
keown to the profession as the editor of The Rules of Court

bearing his name, and more recently as the author of aun

nat less cunsequence tu o free country , namely, to thatsystem.
of actual procedure and practice by which the business of the
Courts is regulated and cuntrolled ; by which the law is prac-
tically brought hume to the pecple in regard tu their rights,
liberties, and duties ; by which their rignts are vindicated,
thejr wrongs redressed, their persons nng property protected,
and their conduct socially and individually determived. Such
bing the real cLaracter and object of legal procedure, its im-
portance cannot be over-estimated. It is indeed that which

ives real vaiue to the laws, and no system of jurisprudence,
however excellent, philosophic ur true, can secure any practical
advantage to those who owe it allegiance, unleas it be assistec
and applied by accurate forms of administration. It otherwise
becomes a dead letter,

Of the two, indeed, I would rather have a bad system of laws
well and justly administered, than the finest jurisprudence
erroneously or oven inefficiently practised. ‘There was a timo
when the lawyers of England claimed the benefit of that sen-
timent, when taking a comparative view of the Eoglish and
Scotch systems, admitting, as they at the same time did, that
the jurisprudonce of Scotland was more excellent than their
own. * The law of England,” they said, *is a bad system,
but i is well and justly admioistered, the Scotch law is an
adwirable system, but it is badly administered.” And in this
gaying there can bo no doubt thero was much truth. And
“aore are other European countries where we might easily find
Muatr jons of the vital character of procedure, and be made

por read at Edinburgh, before the Nationsl Association for the Promotion
Science, by Robert Stuart, Esq , Barrister-at-law.

of's‘:cm
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to understand and feel, that whether tho laws themaelves bo | judgment, the Legislaturo will do a good service to Scotland
goud or bad, their practical administrntion may cither un the | by adupting, with such amendments and improvemeuts as
ono hand be made the handmaid of liberty or the strument | may bo required, and passing into Jaw, the Lurd Adveente’s
of the despot. Tho finent, the most learned, the most scisniific | Bill. It may be regarded as n fortunate circumstance that
writers on jurisprudenco, have boen and aro Frenchmen and lthm hill will come before Pl}rlmment ful: consideration simul-
Gormans. I shall eag nothing of their respective judicial pracs | tanevusly with the repurt of the Reyal Commusaoners on the
tice. Thero was a time, too, when the Neapolitan schoul of ; English and Irish Courts to which [ navo referred, plld \vh!ch
Inw was the most onlightoned of its age.  Nead I say anything | Roport is ono of the must ablo, discriminnung, and instructive
of tho Courts of Naples? In these countrics, justice was n |statements that could bo offered to our attonticn.  Buth theso

theory and not a fuct, and tho people were in av many words
told that tho laws were not so much intended for them as for
the whim and caprice of the lawgiver.

Perhaps I should not be far wrong wero I to suggesy, that
howover unfavourable the law of England may contrast with
other systems of jurisprudence, tho compnrative purity and
independenco of its administration, by which it has ever com-
mended itself to the respect and cunfidence of the English
people, may be attributed in a groat measure to that rigid and

unbending technicality by which its furensic regulativns havo |

been from time immemorial, and may be said still tu be dis-
tinguished,—in other words, that if not the system of English
special pleading, that, at least, the principle on which that
pleading is fuunded has affurded tu tho suitoers in the Fnglish
courts of law the best security for justice, and that the ignor-
ant unpopularity, as I must call it, ot what no doubt may be
regarded as the most subtle and crafty of the English lawyer’s
art was an unthinking and self-delusive vut-cry. For what-
ever may be said against technical pleading and practico when
compared with that rough *“substantial justice’’ which appears
to be the stock in trade of tuo many of vur medern law refurm-
ers, I sny, whatever may be enid against teci.nical pleading
and practice in other respects, it at
imrtiality te the forms of the Courts. It dues this by compel-

ing o constantly unvarying appeal, in the interests ot all
classes of suitors, to the same unvarying principle of justice,
and it obliges all these suitors themselves, without rogard to
rank or any external consideration, to use, in presance of the
Jjudicial magistrate, preciscly tho same language.

Teast secures perfect im-

documents, the Lord Advocate’s [ill and the Cummissiuner’s
Report, proposo considorablo chan zes in the practice of Scotch
nmi Irish Courts, on the principly of assimilating the Iatter,
as well as may be, to the practics of the Courts in Erglaad,
And it is remarkable (as a peru:al of the report has sntisfied
me) that while, as is well known, the judicial system in Ire-
land, by its recognition of the .epurate administration of 1aw
and cyuity, and in many uvther particulars, is very much the
s same as, if indeed it is not ideatical with, the English system
of procedure, has many poins of resemblance to the legal
| practice of Scotland, while it shows a correspunding departure
from tho Englisk rules, So far, therefure, theso documents
, attess the comparative saperiority of the procedure of English
| Courts, and without inquiring whether such 13 «# justly atri-
, buted superiurity, the practical buun to the peuple uf the three
- kingdoms of assimilation in lezal procedure, cannot bo re-
| garded as uther than a great public cunvenience and benefit
|t the peuple of the United Kingdum, su great cumparatively
as tu vverweigh tho lucal value of minur puints of div. rgence,
| I sincorely trust that such assimilation may be permisted to go
(still farther, aad that, ere lung, weuf the present day may live
to see the same sysiem of administrativn regulating all the
" Courts of the realin, and to know that the Queen’s subjects
jrealizo in their pulitical and social intercourse, and in all their
publiv and private relativns, the happicess of living not unly
under the same cunstitution and the same law, but even the
| same forms of Iaw. Let mo nlso throw out, although the sug-
, @estivn is not 8o germane to my suhject as my other topics,
that for the purpuses of this assimilation it is very Jesirable
that the distinctions that are known to exist in what may be

Modern legislation, however, has shown thatsuch technical | ons that ar 1\t my
procedure may be carried too far, and tho Common Law Pro-  called the domestic institutions of the legal profession in the
cedure Acts of recent times pruve that excessive technicality | three cuuntries, shuuld cease, and that in fact there shuuld be
may operate 8o 08 to defeat justice. That it was su furmerly | bat une profession fur the three countries, voe class .o]f law
in English Common Law practice thero can be no doubt, and | agents and solicitors, and one and the same bgy, entitled to
the eluquent denunciativn of tho system by our noblo aud fexeraise their furensic ofice, whether in England, Ireland, or
learned President, Lord Bruugham, in his great specch on | Scutland, as may best suit their interest or cunvenience. Sure
Law Reform, in the House of Commons, in 1528, is not yet am L of this, that, until these professivnal distinctions are
forgo!t]t.on. ‘l‘ '.l‘all(cl of ?.‘"‘)“,‘;“:mf m]edn l:vn&x a ro«; o("l‘ilronl!"hhi? ,glnttl_rely ?lt)lohs]hed, w?j can scarctts!y e;xpe::[: dau‘. cou'\phele assim.
ordship exclaimed,— y shou e dv ov io lash of | ilation of the law and its practice in the Queen’s dominions
parchment which is applied tu all suitors in wur Courts of Lnw, ; which the common interest of all ker suljects so plamnly
that flapper that keeps them awake by the sufferings it inflicts, f requires,
that excellent and parental corrector of human errors, those 1 I am not aware of the nature of the discussion and criticism
engines of pleadiog, which, when they pretend to enhghmr:; ; which the Lord Advocate’s Bill has recuived here, but in re.
seem only to keep tho Ciurt snd the suitors in the dark. “gard to those who support it may - ot yet have conciliated, I
And_the late Lord Campuoell, when Attorney-General, stated | beg you will kindly indulge me with a brief historical retro-
n l}}ﬂ,e"denco beforo 2 Sf:otch Law Cqmmlsslon,‘by way of spect of the conrse of legal procedure in Scotland, and from
Justifying the opening staiement that is made at trials in | which I hope you will see that this contemplated reform is not

Eongland, that *the record Uces not at all state what the real
circumstances of the case are ; and the evidence that is given
would be quite upintelligible without an opening statemert.”

But, on the other hand, it cannot be doubted that the Jaw-
yers of Scotland, in their devotion to jurisprudence ns a science,
and their disregard of the claims ot technical pleading, have
gone to the other extreme.

It has, I confess, been & matter of surprise and regret to me,
that what I must take leave to c¢all the joartificial procedure
of the Courts of Scotland should, with the esumple of English
Courts, before them, have been sv long persevered in; and for
myself, I confess, I exceedingly rejoice that the necessity ofa
different and better eystew has at length been recugnised by
the Government, and [ may say at once, that in my humble

i3 mere Eoglish importation.

The most ancient court of justice here of which we have any
| authentic record was the curin parliamenti, but it does nog
appear to have been regularly established till 1424, whea King
Jawes 1. gave it 2 more settled character. Lord Stair speaks
of the King in the following terms: ** e was one of the most
excellent and best cxperienced kings we ever had. Ile had
most of his breeding among the English, by whom he had been
.taken while ou his voyage w France, snd detaived prisoner
|eighteon years; and he was likewise for some time in Frauce,
betng brought thither by Henry V., King of England, of de-
sign to interest the Scuts in.his favour, they having about that
time fought in France with singular valour and success against
the Eoglish.  So that he bad vppurtuuity to Jearn and under,
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etand tho order of administeation of justice in both theso king-
doms, 1lo did fix most of our forms by erecting of the chan-
cory, and the brieves thereof, which wore the fixed tenors of
all the summouses heforo the ordinary courts, as they yet aro
in England, and witheut them no suit enn be commeneced in
tho Court of Common Pleas, which is the wmost propor judicn-
tare of thy Common Law of England, which brieves thoy
cnlarge by declarations extending the same to the sevoral
specinl matters ; and it beboved also to bo so with us, till the
eroction of tho Collego of Justico, wherein the clerks or writers
to the signet woro entrusted with the forms of summonses and
diligencies.,” This curin parlinmenti was followed by the
Session, commonly known as the old Court of Session, which
again in its turn was succeeded by the Daily Council. These
three tribunals formed, of their respoctive perioda, tne Supreme
Court of Scotland, and however much they may have heen, ns
it is rensonable to suppose they wore, improvements on each
other, their proceduro appenrs to have beon substantinlly that
deacribed by Lord Steir, and which was in its leading features
the same as prevailed in England, nnd which still regulates
the procedure of the English Common Lr Courts. But let
it not thereforo be suppused that such cid Scottish practice
ecognised, ns tho Eoglish system now does, a distinction be-
:iweon the procedure at law and in equity. It did no such
thing, nor was their anciently such distinction in England.
That it was so there is shown in a very intoresting and able
manner by a paper which I had the pleasure of hearing read
Lefore tho Juridical Socioty of London, by tho present Lord
Cbancellor in 1855, when Soliciter-General. In this paper his
Lordship expresses himself strongly agninst the sepurate sys-
tem, and he observes: ‘ The rulesand maxims of the Common
Law were so broad and comprebensive, that they adwitted of
being made the bnsis of an enlarged system of jurisprudence.
A portion of the Statu.e of Westminster the Second {13 Edw.
1.) was passed with a view of effecting this object, nnd of ex-
panding the maxims of the Common Law, 8o as to render it
applicable to the maxims of an advanocing atate of society. For
this purpose, new writs wero directed to be framed, as new
oceasions for remedinl justice preseuted themselves. And it
this had been fully acted on, th Law of England might have
been matured into a uniform and comprehensive system. * For
it was justly observed hy one of the judges in the reign of
Ifeory VL., that if actions on the case had been allowed by
courts of law"ns often as occasion required, the writ of sub-
peena would have been unnecessary, or, in other words, there
would have been no distinction between courts of law and
courts uf equity, and the whole of the present jurisdiction of
the Courts of Chancery would have been part of the ordinary
Jurisdiction of the courts oflaw.”” ‘The Statute of Edward here
referred to by the Lord Cbancellor was passed in tho year
1285 ; and it concludes in thesc terms :—* Moreover, concern-
ing the statutes provided where thelarw faileth, and for remedies,
lest suitors coming to tho Kiong's Court showld depart jrom
thence without remedy, they shali bave wrils provided in their
cases.” In fact, the Statute contemplated the very procedure
described by Lord Stair. But unfertunately, as we sl know,
things took a different course, and equity was compelled to
interrere where the ordinary tribunals of the country rofused
redrees—the injury to tho legal scholarship of the profession
being not less than the wrong done to the people. Happiiy,
it was otherwise in Scotland, and we have every reascn to bo-
ligre that the old Scottish procedure which I have deseribed in
the words of Lord Stair would have still regulated the practice
of the law here, hud it not been for the circumstances which
led to the establishment of the present Court of Session on the
wodel of the Parliament of Paris in 1532 and whose course
of administration, distinguished as it is by much that is learned
and philosophic, has been retarded—1 had almonst said dis-
figured—by a system of pleading and method of trial, the effect
of which it bas long been the unceasing edort of legislation to
countercat, T'c have further persevered in such patchwork
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reform would, [ venture to think, have Leon unwise ; and that
the Lord Advoeato has done better by bringing in his bill,
which instead of being liable to the reproach (as some might
say) of heing a mere assimilation or copy of the English prac-
tico, may he more correctly and justly described as an attompt
to reatoro the old Scottish procedure of the fifteenth century,
while substantinlly retaining in the practice of the Court of
Sossion all that is valuablo in the system which was originally
obtained from, as 1 have already shown, not an Eoglish or
Scottish, but a French source.

This will appear from a brief examination of the bill itself,
It sots out with repealing no less than seventeen Acts of Par-
linment, from the 48 Qeo. II1., chap. 51, to the 22 & 23 Viet.,
¢. 7, by which, more or less, the existing practice of the Courg
of session is regulated ; and it makes, as its leading featuro,
two grand divisions of actions, namely, first those which may
bo tried by jury or otherwise, very much according to tho plan
that prevails at law in England, and which, i repeat, thero is
ovory reason for helieving was the practico of Scotland an-
oiently ; and those which require n procedure corresponding
to that which provails in the English and Irish Courts of
Equity. 7The bill, even in stating such a distinction, makes
use of the English technical torms, and I was really, on first
porusal of it, inclined to think that it might be read so as to
favour the severance of Law from Equity, and at a time when
it is tho policy and tendency of all Law reform in England to
put an end to the distinction—a policy and tencency remark-
ably iilustrated by the speoch of the Lord Chancellor to which
I have referred.  On a closer oxamination of the bill, however,
such an impression has been removed from my mind, and, in-
deed, the fact that the same judges, and the same Courts, are
to administer beth forms of proceduro, is a sufficient answer
to the objection, if made. It may take some time befura the
Jjudges may easily accommodate themselves to such a new s.ate
of things ; and they may be troubled with the same difficulty
which, I understaud, has been experienced in America, in
-several States of which the distinction between Law and
Equity has been abolished. This defect, as it may be called,
has beon candidly pointed ont by an American lawyer, Mr.
Theodore Sedgwick, known to the profession s the author of
“The Measure of Damages.” Alludingto the ¥ew York code
of procedure Mr. Sedgwick, in a letter ho addressed tv an
English friend, in 1859, and which hes sinco been made public,
observes: *I have little doubt that you will before a great
while come to it (he is speaking of the fusion of Law and
Equity), “ a8 wo have. When you do, I think you will fing,
as we have, that tho greatest practical difficulty in effecting
the change is to draw the line between those cases which are
trinble by jury, and these which are not. This line was, for
all, practical purposes, drawn with us, as it is with you, by
the distinet organisation and proceduze of Law and Equity
tribunals; but when we created only one set of tribunals,
abolished all distinction between Common Law ard Equity
pleadings, and melted down bills and declarations into a com-
plaint, wo found that we had some ditficulty how to classify the
cases which should go to a jury and those which should pro-

erly bo tried by a judge ; and this has greatly perplexed us.”
Y’nrhaps it would not be easy to define more clearly than tho
bill does the two classes of actions ; and 1t is only to be hoped
that the Court would not be long embarrassed by the difficulty
described by Mr. Sedgwick, and that it will gradually accom-
modate itself to the procedure. For a time, too, it muy.bo
anticipated that the working of the bill may be sumewhat im-
peded by a preliminary discussion as to whether tho facts of
a case fall under one class of action or the other.

As to the first class of actious, the procedure is to bo com-
paratively simple and summary. 'They are «© be commenced
by what is called a summons, which resembles, as nearly as
may be, the English writ, but which also bears sume corres-
poudence to the ancient Scottish brieve, commanding the
dofendnnt or defendants within a certain namber of days after
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sorvice to onter appoarance. in Englund, the plaintiff, at the | thore reaily seoms no renson why, with referonco to the clnss
expiration of tho time fur entering appearnnce, is allowed to | of actiuns contomplated by this part of the Lord Advecate’s

obtain judgmeont 2t once, or to sign judgment, as it is called

and thereon execution may issuc, and he may do this without

, 1 bill, the systom should bo different in Scotland.

I submit,
with tho groatest deforonco and respect, that the poliey of

any other formality or proceeding in Court whatevor, judg- | the Governmont in regard to auch legislation should, as far

ment and exccution following by the simple operation of the
law. The regulations, however, on this subject aro somewhat
differont in the bill under conrideration, und [ awm not sure if
thoy aro improvemonts. According to the bill, the purauver or
plaintiff wilf net be entitled to judgment by the mere issuing
of the writ or rummons, no nmuorﬁmw plain the case may be,
or howaver indefonsible, for, by s. 6, *unless payment shall

Erevioualy have been made, the pursuer shall, oight daye '
afore the expiration of the inducim, lodge the summons with |
tho clork of the process or his assistant, for enrolment,” and .

he is at the same time to lodgo a condescendence of the fucts,
which, according to the bill, curresponds to the English decla-
ration ; and not till all this has been done is ke tu be entitled
to judgment or decreg, and even then not as n matter of course
by operation of law ns in Kngland, but *“it shall be lawful
for the pursuer furthwith to enrol the cause in the Lord
Ordinary’s motion roll, and to move fur and obtain decree
agninst the defender.” Now there really appears to me to be
a groat deal that je unnecessarily cumbrous and therefure
expensive in such an arrangement. The issuing and service
of the writ seem to anewer oo other purpose than to warn the
defenuer of his linbility, and to suggest to him the expediency
of pauying—an intimation, however, which could be as well
made by a letter from the pursuer’s svlicitor ur law agent.
Possibly, however, tho procedure required by the bill is
intended to meet an oljection that has frequeniiy been made
to separate the summons from the condescendence, namely,
that without such condescendence, there would be oo sufficient
interruption of prescription. Now, I humbly venture to think
that the condescendence is not required for any such purpose,
but that the writ or summons, it sufficiently endorsed, so as
to show a reasonable identificetion of the claim, would be per-
fectly good for interrupting the runniug Jf the prescriptive
period {15 & 16 Vie. c. 11). It is 80 in England by express
enactment, and I would suggest that if thers is auy serivus
doubt on the subject by the existing low of Scotland, it would
bo better to dispense with the conlescendence, and to enact
that the issuing of the writ or si.ounous shall, in all cases,
have the effect of interrupting the prescription. Fur any
other purpose, I do nut sze il.at the condescendence is required
at all, unless appearance be mado by the defendant, and then
it would be time envugh to ludge or file the condeicendence
after such sppearance has been made. Where, however, no
such appearance is made, and whero the pursuer's claim is
of such a nature that it could not serivusly be disputed, I do
not see why he should not.have judgment at ouce as in
England, instead of being subjected to the tedivus and expen-
sive procedure proposed by the bill. Aod this opinion is in
aceordance with the recommendativn cuntained in the Report
ou the Eonglish and Irish Cuurts to which I have aliuded.
It appears frum that Report, and it is oot n little remarkable
that, notwithstanding, as I have said, a general similavity of
pleading and practice to that which prevails in England,
the Yrish lawyers had, in their recent Commmon Law Pro-
cedure Acts, deliberately combined the writ aud declaration
or condescendence ; for, in Ireland, the writ and plaint, as
it is called, i3 counsidered fully to state the plaintiff’s case
without any further pleading on his part; and th» next step
is the defendant’s plea, on which issue may be juined at once.
‘This difference of practice, however, between tf

¢ English and |

Insh Common Law Courts has been anxiously considered
hy the Boyal Cotnmisstuners, who have unanimously reported |
in favour of complete assimilation, as far as practicable; and,
in particular, the Cummissivners give it as their opinion,

“that the English eystem of written declaration should be

as possiblo, he tho same in tho threo Kingdums, because the
truc policy must be, to tnko advantage of ovory opportunity
of arsimilating the law of the United Kingdem. It therefore
appenrs to me that, on this subljoct, the bill might be rimpli-
fied and improved. Thera is also a little ambizuity in. rogard
to gume of its proposed cnactments. Thus, I am not very
sure how it doan with the important matter of the Signet.
The furm of the writ given in the Schedule bears to be given
‘“under the Signet,’” but the writ iteell may be signed by
any law agent. It will bo reasonanble, therefore, to infer,
that the exclusive privilegoe hitherto exercised by the mem-
bers of the budy of writers to the Signet is proposed to be
abolished, and that the Signet or Seal itself i8 simply to bo
impressod at the office. It may bo right that it should be so,
and it certainly ought to be the inherent right of the Queen’s
subjeots to possess themsolves of IHer Mojesty’s writ in the
simplest and most direct manner, with as little official inter-
position as possible, and on the casiest and cheapest terms.
Lot me take tho upportunity of these remarks further to pro-
pase that there should cease to be any distinction as to ,Frivi-
leges between Edinburgh and country practitioners. There
is nv such distinction in FEngland and Ireland, but all solici-
tors and attorneys are admitted by the Superior Courts both
ir London and Dublin; and they may thereafter practiso in
zny part of the country thoy may thiok fit, whether in the
capital or in the provioces. And I think that it ought to be
tho same ia Scotland. Such a reconstitution would indeed be
the necessary precursur of the lurger refurm I have hinted at,
namely, that there should be but one of the same profession
for the whole United Kingdom.

The provisions of the bLill as to the conjuining of actiens,
specinl cases, and vther matters of detail, scem well conceived,
and ought, I think, to be approved ; and tho same may be
said of the rules of pleading recogaised hy the bill, su fur as
such recognition gues. This, to my mind, is by far e must
intereating part of the whule measure, and for the sake of it
alono I should deeply lament noy serious miscarriage of the
bill in Parliament. It is, so far as I am aware, the first
formal and technical adoption by Scutch legal authorities, of
specinl plealding as a science, namely, the science of furensio
allegation. It might even without extravagance be contended
that nuthing deserving the name of pleading has hitherto dis-
tinguished the records of the Court of Sessiun, parties being
left to their own language, and allowed to intruduce into
their averwents, argumentative, even rhetorical, and other
objectionable matter, utterly subversive of svund judicial
method. The pleadings were, as Mr. Sergeant Stephen des-
cribes them in his admicable treatise, * pleadings at large,”
According to Sir James Scarlett (afterwards Lord Chaef
Baron) they were nut pleadings at all, but popular pamphlews,
which the parties wrote against ench other, and the whole go
luusely expressed, as to make it & matter of nv little diffeulty
to discover by the most careful analysis and examination,
what the materinl questions were on which thoe litigants were
at issve. This evil, and a more vicivus esil could scarcely
impede the administration of jastice, still fully exists, and
some such measure as tho bill on which I am remarking has
become unavoidable. I lately perused & voluminous Scotch
¢ record,” and with feelings of utter amazement, that such a
form of statement could bo tolerated at the present day by
any enlightened logal system, It was characterized by con-
siderable ability in the way of argument and rhetorical
inuends, and uno could scarcely read it with any attention
without seeing what it was about; but I would defy any one
who had not some other knowledge of the case to understand

sdopted in Ircland instead of the suminons and plaint;” and from it what was the material contention hetgeen the par-
)
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tion,  Now this may bo pamphletecring, but it 's pot plead- | in debate, with a view to the trial, whether that trial bo of the
ing, nad that therg should be found among the lepal profes. | faet or the lnw,

sion in Seotland any ainglo individaal who weuld bo disin-
clined 1o put  stop to such mischiovoud procedure, iy to mo
utterly incredible. Tho bill, however, although it tahes the
right ground on this sitally important subject, dues not, in

humble judgment, go far cneugh; awd, if T may bo

m
nl{mvod tho remark, tharo appears to mae to be a certain dogreo |

of timidity and hesitation about these, its pleading clauses,
which aro werely pormissive. A matorial avermont should
nat only exclude matter of Inw, matter of evidonce, or argn.
mantative and oxplanatory matter, but it should be made
issuably, that is to sny, it should bo expressed iu an issunble
form, so that it may bo admitted or denied in its oun rormse
otherwise, it falls ahort of Sie Matthow Hale's great canon of

pleading, that “*a thing should be so ploaded that it may be
But this precisivn also requires ut the hands of the

tried.”
defondar a corresponding ciearness; and I would vonture to
recommend that instead of being content with ealling on lum
to deny, the form of denial should be preseribed in the bili,
sthorwise wo may still hove * denied with reference to,”
* denied ng stated,” and the other modes of expression allowed
under the exiating system, by which tho issue is not enly
rendered obscure, but, so far as the pleadings aro concerned,
imposaible.  As o general e, 8 defender should ndmit or
teavecse the case against him in his adversary’s words.

In rogard to these and other particulars on this sakbject, I

thiok tho bill might bo considerably improved. It iy, how-
ever, distinguished by some exeollent regulations, and I would

Enrlicu!mly notico tivo, as worthy of especial approbation ;|

ret, ite extunsion of the principlo of the English demurrer
{the Scotch ohjection to the rolevancy) to all the plendings,
inatend of being confined as at present to the summons. The
second paoint to which I have referred is o change as svund os
it ix radical, fur, in prineiple, it reully goes to upront the whole
existing system. I alludo to the proposed akolition of what
aro called ** pleas in low,” a contrivance which I have heard

candems -~ by many experienced lawyers—tho lIate Professor ¢

George Joseoh Bell among others, and which, for mysalf, I
confess I have always wegarded v3 a clumsy and inartificial
expedient. Now, what are pleasin law? Neither maore nor
Iess than the interested opinions of the counsel for the pasties
as to what is the law, or, ruther, what ought to be the law, to
be applied to tho case, and couched in certain tevse legal pro-
positions, which are inserted at the end of the pleading, and,
bovond these pleasin law, parties are not allowed to maintain
any contentious argument, for we are solemnly told, in books
of practice, that these said pleas in law constitute the “sale

round of nction and defence!” A plea in England or Irefand
1a 2 fact, or the allegation of a fact, but such a plea as we areo
coungidering is an abstract, and too often s very questionabla,
legal propasitivn, Does it pot stand te reason that all such
matter should be veserved, either for the triel or for the sub-
sequent legal argument before the Court, nor should counsel
be controtled or hmited in the way pointed out? Thae argu-
ment should be free, and suitors shaald not be ealled in this
way to anticipate the faw for themselves, but are entitled tw
have it applied in all its amplitude, and without any reserve
or rvestriction whatever. Most righteously, therefore, does
this bill propose to abolish these pleas in law, and, for
doing that alene, it is entitled to the warm support and
commendation of the working profession—judzes as well as

ractitioners, QGeverally, oo this important matter of plead-
ing, I think the bill affords promise of a good measure, aod
certainly is capable of being niade a mast valuable reform, ¥
gives the true vhataeles tu the pleading.  Hitherts, what ix
known as the *“record” has heen understood to contain
materinls for the mast discursive speculation, and even for
the judgment of the Court, whereas the ohject and purpose
of pleading is the discovery of the controversy of the matter

s

Fur those who a2 be traubled with the fear that, by the
sdoptivn « £ a maro technieal pleading in the Court of Session,
unneeessary difficultios and emburrnssmetts wmay bo expo-
ricseed in lopal bosiness, T would strongly recommend the
repart to which I hnve reforred on the Courts of Law and
Equity in Eugland nnd Irelnnd, and, in particular, the careful
study of the siatement in the Apperdix, p. $7, by Gerald
Fitzgibbon, Eeq., one of the Masters of the Court of Chan.
cory in Ireland. This paper is ane of the most able, lucid,
and instrustive legal documents I think I over rend.

There is ono other remark on this subject of pleading which
aecurs to me, of importance, and it is that all the plendings,
frem tha condescendence to the issue, should bo mvarinbly
and exclustvely prepared by counsel, who, if thoy perforin
their duty in this respeet, as 1 duubt not they will, ably and
well, will strengthen the hands of the Court 1n administering
the new practice, and, in particular, render the examinntina
of the record by the Lord Ordinary, as provided by the bill,
comparatively easy. It may be questivaed, indeed, whether
there should be such o revision of the pleadings by the judge
It would, perhaps, be better to loave the whole responsibility
to the counsel, whe would ba found to devive benefit from the
intellectual and juridienl discipline winch would thus be
imparted to the discharge of their duties.

1 have now detained you sa long with this part of the bill,
that 1 fear to trauble you with the observations whick had
oceurred to me on the othar clases of nctions, and which are to
be commenced by bill instead of by summons, The Scoteh
technieal phraseslogy used on the subject eannot concenl, and,
probably, is not intended to concenl, the fact that the changes
proposed to be made by this part of tue bill involve the adop-
tion of o provedurs as noarly as possible the same as that
which prevails in the Court of Chaneery in Eagland, although
it dons not appear that merely equitable interests and cunsi-
derationy are intended tv po denle with hy the regulation
proposed, It is simply that the procedure of the Court of
Chancery appears to have recommended itsell as convenient
for the class of actions I have mentioned; and, in one word,
the old summons of declaratur will be simply turned into a
bitl or petition, with the conclaiions atated in the prayer.
Assuning always that it is expedient to make a distinction in
the procedure between the two classes ol netions, I cannot
suy that I hace seen uny thing in this part of the Guvernment
measure to object to; and undouutedly, if there is to be such
a change, o aystem of practice conld be pointed out having
stronger claims to attention than the existing prucedure of the
Enghsh Court of Chancery. That systemn no doult has its
defects, und T should hope that the bill of complaint to ke
prepared under this measure would be a better, clearer, sud
moro satisfaetory dacument than the bill in Chancery is ofeen
known to be. It may, however, be of the less consequence to
prepare the bill in Eugland with a greater regard to succinet-
ness than usually - haracterizes i, secing that its statements
are afterwards turned into interrogatories, by which the
defondant, in the way of defence to the suit, is required to
answer upon oath. This is a proveeding which, whatever
may be said for or agninat it in vther respects, certaivly has
the cffect of searching the conscience, and producing a com-
plete and unreserved disclususe of the trath, There are ni,
regulations exactly corresponding to this procedure in the bill
befure us ¢ but the rules preseribed for the preparation of the
defendant’s answor appear to be well considered, and, 7f rigidly
iforeed by the Court, would undoubtedly lead to a groent im-
provement on the present practice. I would suggest, how-
ever, thay a power should be reserved to the Court to vrder,
in its discretion, the partiey, and not merely the defendant.
swear to the truth of their statementa, I maay bere ndd, that
as in fhe other points of assimilation referred to, the Lord
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Advocate’s bill is favoured by the Report of tho Eoglish and | { Sherpf v Szadezhy, 4 B D, Smith, 1O, § Abb, Pe, f66),

Irish Commissionors Lefure alluded to. Tt appenrs {rom that
Report that nut unly the procednre at law, as slresdy ex.

%

or for breach of promise of roarringe,
Instond of granting u now trinl nbelntely, the Court may,

plained, but also tho practice in Chancery, considorably and froquemly doos, vrdor o now trind unless the plainhifl will
diffors from the samo practico in Englind, but thut, after remit a sprofied portion of the damages nagewsrd (7ypp v,
having folly considered the whole matter, the Commaksioners | Huds, R.E. 1D Barh., 4615 Oulling v, Mbana, ke, .8, 12
unnnimously — Irinh ns well ns Eaglish — recommond the 1ad, 492; Pottrr v, Thompson, 2234, 86; Ihbles v. Murray, 3

aduption in {roland of the English plan,

It conclusion, let me express the hope that, whatever form
this Governmont bill may have assumed, when it heesmes
nw, ite provisions will, tn letter and spirit, be strietly and
rigidly worked out by the Judges, and that, erc long, their
enlizhtoned decistons may reduce its enactmonts into n ayatem
of pracedure, which, in the wards of the great English
charter, will secure to the Scattish poaple the pure and speedy
sdminiatration of right and ju:-tice.——‘{.aw Magazine d- Keriew,

NEW TRIALS FOR EXCESSIVE DAMAGES,

Notwithatanding the abundance of treatises upan practice
and legal sulijects generally, thero is yet no one work which
contains a full collection of the decisions in New York and
England, down to u recent period, upon the aubject of new
trinls, The following svoopus of the cases in regard to the
aluwancs of new trials on the ground of excessive damages,
which wo have prepa 4 for our own conveunionce, may there-
fore be useful to some of our readers.

1t is well known to bo the constant practice of the Courts
to set sside rerdicts for excessive damages (Harris v. Panama
R.R. 5 Bosw., 3125 Finchv. DBrown, 13Wend,, 601 ; Moandinger
v. Mechunics’ Fue Ins. Co., 2 Hall, 490 ; Sherry v. Frecking,
4 Duer, 452). In actions upon personal injuries, however,
whether willful or negligent, the Courts nre more eautions of
interference than in other cases; and will not grant o now
trial on this ground slune, unless the damages assessed areso
clearly excessive as to indicate that the jury were swayed by
improper motives, or acted under sume mistske {Clupp v,
fudson R.R., 19 Barb., 461; Collins v. Albany £c. B2, 12
id., 192); but where they are thus excessive a new trial will
he granted.

1n actions for willful injuries, this rule is mare strictiy,
enforced than in the vther class of eages. Thue, in the suits
fur Bitel { Fry v, Beanett. sp. t., 9 Abb, Pr, 45, Roof v. Kiag,
7 Cow., 613 ; Coleman v. Southwick, 9 Jobns, 46 ; Southacick
v, Stevens, 10 id. 443), slander (Hyckman e, Parkins, & Wend,,
470 ; Ostrom v, Calkins, 5 id., 2635 Dunglas v, Tousey, 2 id,
352; Moody v. Buker, 5 Cow,, 3515 Colev. Perry, 8 id,, 214;
roe Potfer v, Thompson, 22 Barh., 87}, walicious preseention
Bump v, Betts, 28 Wend., 85: Marquiss v. flrmaton, 15 id,
368), or nssault and buttery {Brumb v, IHiggins 3 Abb. Pr.,
1045 N Conoell v. Hampton, 12 Johns, 234}, the Court wilt
pot interfere with the dammges, unless thoy ure so excessive
as clearly to indicate that the jury acted under the influence
of passion, partiality, prejudice, mistake, or corruption.

1t is snid (and we think eorrectly) that there is no precedent
fur grusting & sew trial on the groumd of excessive damages
in an aetiun fur seduction { Traces v. Barger, 24 Barb,, 614)
or erim, con. (Smith v, Masten, 15 Wead., 270; Duberley v.
Gunmng, 47T, R., 651); and verdicts {or £3,000{ Travis v. Burger;
Smith v, Masten) $10,00C { Chambess v. Canfield 6 East, 234},
and even $23,000 { Duber!» v. Guaning), the last uader cir-
cumstapces which rendered it & very unjust verdiet, have besn
sustained.

Even where it wag conceded that the plaintiff's daughter was
not & virtweas girl, the Court refused to interfere with the
damages, enying that it coukd not do =0 unless they were go
oxcessive ny 1o shuck the sense of mankind (Suryent v. 9
Co., 106},

Oa the same principal, the Courts are reluctant to interfere
with the damages in gctions fur enticing away s wife

Sandf. 19)—N, 1T Transeript,

DIVISION COURTS.

TO COR{KESPONDENTS.

$ of Diranon Ouris, oy Adeing any velulion 20

Al CommantoatTong on the suly
abireand o “The Bttors of the Law Joursal,

Thettior (harts, are 1n futsre 1o
Harre Pust gl

U vdher Commumicthong are as hitherto to be addressad ts * The Blitors of the
Luwe Journal, Frunto.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

—

(Continus? Jfrom page 94.)

OF THE SPECIAL PROVISIONS FOR TIIE PROTECTION
OF OFFICERS GENERALLY AND OTHERS.

For the protection of officcrs and others acting in good
faith under the Division Courts Act, the 192,193 and 104
sections wmake specinl provision and are of great value.
They relate as well to the ordinary proceedings under the
authority of the court, ag to prosecutions before o magistaate
allowed in cortain cases uuder the statute.  Subordinate to
these, scction 116 makes cortain provisions as to costs in
actions of a trifling character.

The first of these protective clauses (see, 192) enacts that
no levy or distress for any sum of money to be levied by
virtue of this act, shall be deemed unlawiul ar the party
making the sawme be deemed a trespasser on account of any
defect or want of form in the information, summons, con-
vietion,warrant, precept ot other proceeding relating thereto,
nor shall the party distraining be deemed a trespasser from
the beginning on account of any irregularity afterwards
committed by bim, but the person aggrieved by such irre-
gularity may recover full satisfaction for the special damage.
This section has the effect (inter alie) of making the war-
rants and precepts issued by the clerk a complete protection
to those suthurised to act under them, notwithstanding any
trreyularity in the previous proceedings; zad defeet or wang
of form, previous to the issue, will aot affect the party exe-
cuting the writ; but if fujury is caused by the defeet, the
party aggrieved has bis remedy against the author of the
defect for his special dumage.

An express provision in this clause prevents the applica.
tion of trespass ab indtio. The gencral rule on the subjecs
mway be stated thus—that one who has authority by law for
doing an act, and does not pursue that authority, but apuses
it, the abuse turns the act into trespass, and the pusty be-
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comes a tresspasser ab {nitio, and this though his conduct
may have been lawful in the first place: for the subsequent
illegality is said to show that the party contemplated an ille-
gality all along, and so the whole beconies a trespass. (1
Swith’s L. C. 65; Smith v. Lygington, T A. & E. 167; Reed
v. Harrison, 2 W. Blac. 1219). As tothis difficult subject,
the clau ¢ enacts in terms that a party distraining shall not
be deemed a trespasser from the beginning on account of
any irregularity afterwards committed by him. bu* shall
nevertheless be liable to make satisfaction for the special
damage, so that acts originally justifivble remain ueaffected
by a subsequent abuse of autherity.

The provisions contained in secs. 193 and 194 are similar
to those in the first English County Courts Act, 9 & 10
Vie., ch. 95; and avariety of statutes, passed for the protee-
tion of persons who have public duties to perfurm, cinbody
like enactents. The meaning of words and terms common
to most of them bhave been fixed by frequent judicial iner-
pretation.

Sec. 193 enacts that, ¢ any action or prosecution against
any person for any thing done in pursvance of this act shail
be commenced within six months after the fact was com-
mitted, and shall be laid and tried in the county where the
fact was committed, and notice in writing of such action,
and of the cause thereof, shall be given to the defendant
one month at least before the commencement of the action.”
And sec. 194 provides that, « If tender of sufficient amends
be made before actiun brought, or if the defendant after
action brought, pays a sufficient sum of money into court,
with costs, the plaintiff shall not recover, and in any such
action the defendant may plead the general issue, and give
any special watter in evidence under that plea.”

In order to entitle a party to the protection of these sec-
tions, it is not necessary that the thing sheuld be autho-
rised by the act. A thing is dunc in pursuance of the
statute when the person who daces it is acting honestly and
bona jide, cither under powers which the statute gives or
in discharge of the duty which it imposes, reasunably sup.
posing that he has authority, thaugh he may erroneously
exceed the powers given by swatute; but if be act Lonu file
in order to exceute such - owers or discharge such duties, he
is to be considered as acting in pursuance of the statute and
entitled to the protection conferred on personswhilstsoactivg.

In order to maintain an activn or piusccution against any
person for anything done in pursuance of the Division
Courts Act, it is necessary, and these sections require:

Ist. That a notice in writing of such action, and the
cause thereof, shall be given tu the defendant une monthat
least before the commencement of the action.

2nd. That the activn shall be commenced within six
sonths after the fact committed, and

3rd. That the activashall be laid and tried in the county
where the fact was committed.

And for their further protectivn, such persons have cer-
tain privileges under the scctions named, that is to say:

1st. The defendant may tender amends before action
brought.

2nd. After action brought he may pay into court a suffi-
cient sum to cover the damages, which he has neglected to
tender in due time.

3rd. The defendaunt may plead the general issue and give
any special matter in cvidence under that plea.

UPPER CANADA REPORTS.

ERROR AND APPLAL.

[Refore the Hon. Sir 2. B. Ronvans, Bart, Chief Justice of Upper
(. nada, the Hon, W. H. Drareg, C.13,, Chief Justice of the Com-
mon Pleas, the Hon. V. C. Estrs, the Hon, Mr. Justice Burxe,
the Hon. V. (. Srracer, the Hon, Mr, Justice Ricuarns, and
the Hon. Mr. Justice Hacarty.

ON AN APPEAL FROM A JUDGMENT OF THE COCRT OF QUEEX 3
BENCH.

(Reported by Arsx. GRaNT, Esq., Barnister-at-Law, Reporler to the Court.)
Movexzaor v. Tae QUERN.
Grant from the Crown—Ihghway.

On the Sth of January, 1836, a survevor, in complisnce with fnstractlons from
the governi ‘ent agent, 1aid out a road or strcet on the purthern hmits of the
town of bo.adan. two chialns wide, & portion of wlich was then, and had for
some i boen, in the actual possession ut the Episcopai Church, to which
body = patent snbsequently, on} the 18th of January, 1836, waa jxsuvd,
graating to them all that parce! or tract of Iand, “on which the Episcopat
Church now stands and containing four acros and two tentba of ap ues or
thereabouts” Upon an indictment fur a nuisance 1 stopping up the lughvway,

I7eld, that this survey, althouzh made after the grantees had gono {ato poswssion,

must prevall agalnst such possession.
[ Hagarty, 3, disssuung.) {Error and Appeal, 1561 }

The nppeliant John Mountjoy was indicted for a nuisanco for
unlawfully and injuriously erectng a certain fence of the lengih
of two hundred feet, and of th2 height of four feel, in a certain
strect in the city of London, called East North Street, being the
Queen’s common highway, whereby the same was and is straight-
ened, narrawed and obstructed to the great damage of all Her
Majesty's liege subjects, &c

To this indictment tho defendant picaded *“not guilty,”” and
was tried before the Hon. Mr. Justice Richards in the month of
March, 15860, when the jary returqed a verdict of guilty. The
effcct of the evidence taken upoan tho trial is stated in the judgment.

A rulo sust for 8 new trial was sabsequently obtained, which
upon argument was discharged.  His Lordship the Chief Junstice
in disposing of the case, sayiag: ¢ The report of the case of the
Queen v. The Dichop of Huron (8 U. C. C. P. 233) will explain
tho nawre of the question presented by this case, which turns
upon the same patent, snd the same facts, though the evideace
upon tho two trials in some respects varies.

¢ The defendant in this case is an occupan® Af part of the land,
which it is contended on the part of tho prosecution is not inclu-
ded within the patent referred to in the case in the Common Pleas,
and he has inclosed all the land up to the northern limit of East
North Str ct, assuming that street tu bo 100 feet wide only, and
not two chaius, or 132 feet.

< The letters patent by which tho Crown granted certain lands
in and near the town of Lundun, ns an cudowment for the Rectory
of St. Paul's Church, 1n the said town, describes the land thus, of
which the defendant is in possessivn of a part, ’all that parcel or
tract of laud. being part of the town plot of Loudon, on which
the “piacopal Church of England now stands, and containing four
acres and two-tenths, or thereabouts’ 1t ig dated the 1%th of
January, 1836.



LAW JOURNAL

May, 1864.]

[Vol. X.—128

« Tho question iy, whether the description te the patent of tho | held to have any reference to the lino of the street which had not

laud granted by it did or did not cover the ground on which the
defendant has his fecce, which is complained of as beicg upon a
public highway. The trial of the former indictment against
spother defendant, bringing up precisely the same question in
cffect, took place bofore myself; and though I reserved the case
for the opinion of the Court of Common YPleas, I had forwed, I
confess, a strong opinion of my own, that upon the evidence given
at the trial the land in question formed & part of the land granted
by this patent, nnd was not within the allowance for a strect or
public highway.

‘¢ The Court of Common Pleas have decided otherwise, but not
without a difference of opinion.

¢ We haovo read the evidcoce given upon this trial, and sece
uothing in it to warrant us in bolding that if a conviction was
proper in the former case, the same verdict was not also proper
upon the cvidenco that was given in the case now before us.
Whether the evidence given upon the trial of this latter case does
not better support & verdict in support of the prosecution than
the evidence that was given on the former caso, itis not necossery
to determine, for we think our right course will be to defer to the
judgment given in the Court of Common Pleas, rather than to
decide in opposition so it ; and in this case there can be no diffi-
culty in the dofendant obtaining the judgment of the Court of
Appeal.  We give judgment, tbercfore, discharging the rulo nest
for & new trial, and wo do so entirely on the authority of the
judgment given in the Cour’ of Common Pleas, and in the hope
that the judgment way bo reviewed on appeal, for the case is one
of consequence, upon which I may say that there is among the
Jjudges a considerable difference of opinion, and the judgment of
the higher court could not be obtained by our tsking any other
course than afirming the convicti. n.”

From this decision the dofendant appcaled, assigning as s
reason :

That upon the proper construction of the patent, taken in con-
nexion with the evidence given. it should be beld to embraco the
land upon which the fence complained of in the indictment was
erected; and that the learned judge should have so directed the

jury.

J. Wilson, Q. C., tod C. Robdinson, for the sppellant.

Robert A. llarrison, for the Crown.

Tho question involved in this sppeal was simply whether tho
line as run by Mr. Carroll, the surveyor, or the fence caclosing
the block on which the Episcopal Church stood should govern;
the appellant contending that the line ot femce should bo the
hanndozs, and that tho learned judge should have so charged the
jury; that po. having so charged there bad been such a misdirce-
tion as would cnti*lo the appellant to a new trial.

Sir J. B. Bopixsoy, Bart,, C. J.—This appeal brings up the
question whether the patent dated the 18th day of January, 1836,
setting apart for the use of the Church of England tho tract of
land ia the city of London, on which the church thon stood, makes
tho fence which then enclosed the tract the southern bourndary,
which would leave 109 fect and no more for the breadth of Nurth
Strect East, or whether in consequenco of the government sur-
veyor, Mr. Carroll, baving before the issue of the patcot run o
line uod marked it through the inclosed tract, inteading it to show
tho northern boundary of Nortb Strect East, the line so run must
govera. Iu the 'aiter case the fence which was put up before the
msking of the .tent and which is still maintained encroaches
upon the street ., t+  extent of 32 feetin depth, and to that extent
closes up sud obstructs the highwsay.

This same point had beea before discussed in a prosecution for
ouisance 2gainst another defendant, which case isreported (8 U. C.
C. P. 253.), aud to which reference was made in the judgment given
below in disposing of tho case now before us.  Inthat caso, which
was tricd before myself, it was sworn by the surveyor who made
the original survey of tho new addition to the towa plot of London
on which the church referred to stands, that he had not rua out
and marked any line to define the northern limits of North Street
East umntil somo time in February, 1836, which was after the
issuing of tho pawcnt.

If that were 8o, then the mentivn made in tho patent of the
¢¢ ground on which the church then otood ** could not, 1 think, bo

at that time been rua out, aud for that reason, and upoa tho other
evidenuce given, I should bave thought it clear that by the * ground
on which the church stood” we ought to understand the tract as
actuslly incloscd and held with the church at tho time the graut
was wade. And I should have so held, if 1t had been left o mo
to determino the legal question, but both partics desired that the
point should bo reserved for the consideration of the court from
which tho record came, and I did sccordingly reservo it.

It was efterwards discovered, as it seems, that the surveyor was
mistaken in supposing that he had not rua out aud staked tho
north line of East North Street uatil after the <-—.'c%on of the
patent ; and upon the trial of the indict -:.., wnich 18 before us,
against this defendant, Mountjoy, the survey.., =wore that he had
posted North Strect, on the 8th of January, 1836, whirh was ten
days 6 fore the patent is dated.

This is & very rmaterial variation from his former testimony,
occasioned, I suppose, from his having in the meautime referred
to his ficld notes. And the question now is what, with the koow-
ledge of this fact before us, wo must teke to be the southern limit
of the land granted by the patent of tho 18th of January, 1836,
in other words, did the Crown grant, and could the Crown grant,
by that patent the land that was inclosed with the church and
upon which, in that sense, the church then stood ; or was and is
the tract granted, necessarily confined ou the south to the northera
limit of North Street as laid out in the original survey of the new
town plot that had been made a few days before ?

That survey it is proved had vot been 1eturned by the surveyor
to the government till the 28th of March following the issuing of
the patent, and it i3 not thereforo reasonable to suppose that the
government referred to any traot as laid out in that survey, when
they used the words *“ all that parcel or tract of land being part
of the town plot of London, on which the Episcopal Church of
England now stands.” If not then what wero they referring to ?
Not surely to the small space on which literally tho church stood,
that is, not merely to the land covered by the building, becauso
the tract is described in the pstent as contsining four acres aud
two-tenths or thoreabouts. .

I confess I have a strong conviction that as the government from
the words used in tho patent, evidently were aware that there was
this church standiog upon & certain tract in the towan of Loudon,
which tract could bo secn and was notoriously marked by the fonco
which inclosed it and bad inclosed it for a year or more, they
meant to grant the tract so inclosed on which the church stood,
and not & tract as bounded Ly s line drawn by their surveyor, of
which line they bhad then no knowledge, nor uotil more than two
mooths afterwards. What I mean is that they most probably in-
tended to make the grant to conform to the plan which Lad been
made out and submitted by Mr. Askin, and which the rector and
congregation had been given to understand had been scceded to.

This plan gave to North Street a width of 100 feet, which wss
82 feot more than the width of the streets in the plot before laid
out, and moro I sapposo than either the government or the inhabi-
tants of London would have expected to bo the width of, tho streets,
if there had been no such special instruction as «as given to the
surveyor by Colonel Talbot.

If the church had happened to be placed upon the very southera
limit of the tract as inclosed, on the understanding that the patent
had reference to the tract which had been asked for, and which
they had rcason to believe they had obtained, it would havo been
diffcult I thiok to contend that the land covered by the church
was not conveyed by the pateat under the words used. The only
question then, I thiok, would havo been whether the government
could legally grant the land so covered by the church, notwith-
tanding it was within the street as it had, before tho completion
of tho patent, been laid out in the origiual survey of tho town plot.

That question under sny view of the evidenco we are under tho
necesity of considering, for I understand it to be an undisputed
fact, that tho street had beon laid out on the ground two chams
wido before the patent was mado.

The law existing on that point &t the timeo the patent irsned in
1856, was the provision contained in the statate, 60 Geo. 1II,
chapter i, section 12, which enactod that ail aliowances for randsg
in any town or township laid out by the King's surveyors shall be
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deemed common and public highways until xuch roads shall be {influence.” Shortly afterwnrds Colonel Askin drew a plan, of
altered according to thie proviviens of that statute, which could ! which hu produced at tho trial a copy as near as ke could recollect,
only be by the justices in quarter sessions | making all the streets round the bluck 100 feet wide. A petition
Thix road or street laid out by the surveyor on the Rth of Janu- : was drawn up and was forwarded with this plan to the govern-
ary, 1836, according to the evidence given in this cuuse was not [ ment, applying for the iaud shewn on the plan. This plan or
altered in that manoer, and therefure we cannot hold, T think, ) sketch (1t was pot the rosult of any survey of tho ground) cuvered
that it was less a highway after the patent of the 1Rth of January | laud not row claimed to bo grauted by the patent, for it ‘inciuded
than before. Whateve: title to tho aoil of the street as laid out| Duke Stireet, since onvoned, and also part of a block now belong-
that patent could convey would be subject to the right of the pub- | ing to the R<inan Untholic Church. 1t made Mark Lano 100 feet
lic to use it as a highway. So I think the verdict must stand | wide, though the fence afterwards crected left only G feet for
upon the account which we have'of the facts. Mark Lane, anditcovered considerably nivre land thau i specified
I think also that Mr. Justice Richards was right in leaving it | in the patent.
to the jury ns s mixed question of law and frct, which it was,{ Tho Bizhop of Huron also proved that the sketch propared by
under the evidence, whether the pateat was or was not framed | Colone} Avki was forwarded with the memorial, and that he hud
with reference to the tract inclosed by the fencc, for that caunot | since mnde every possible search for both, but without success,
be waid to be plaiu on the fuc: of the patent, and I think we{and that the plan uever was returned. That in the falt of 1833
should not disturb the verdict, and that no good would probably | he saw the copy of an order in council directing the land to be
arise from doing so, though it seems to me to he a matter for | granted as prayed for; that after getting this copy they begau to
regret that the event of the Jast tral should have brought the | build the church, which was raised in the spring of 1834, and was
matter to this issue, for certainly 100 fect is in all reason suffi- | opened that senson, and the fence was put up immediately after
cient width for the street, snd after an acquiescence of o many | finishing that church, and wes completed carly in 1835. That a
years it i8 hard I think to disturb the boundary of the tract, | fence of rails was put up on the north boundary, but was after-
egpecially if the alteration will be injurious or inconvenient in | wards removed to the south, to the line as laid down there by Mr.
regard to any use that has been made of the land in the meentime. | Carroll. The Bish p further stated that he weant to Toronto, just
Dravrxr, C. J.—The whole question is, what land is granted by | before Sir Joha Colborne’s departure. in reference to obtaining the
the letters patent of the 18th January, 1836, by the words ¢ all | patenis for two rectories; that there was some blunder; that
that parcel or tract of land being part of the town plot of Lon-|** things were done in a hurry,” that he went io the Surveyor-
don ou which the Episcopal Church of Eogland now stands, and | General's office, *‘and the clerk then said they kad no plan and
containing 4.2, acres, or thereabouts ” were quite at a loss as to the block.” The clerk had the o/d plan,
This parcel of land was nut part of the first survey of the town | aud he measured some of the blocks upon it, and said this block
of London, which extended no factker than to the south side of | would at all events cuntain as much as those, nad he gave that
Nortb Street. There is no evidence that tho north side of North | deseription which was put into the pateni. The Bisbop explained
Street was then marked on the ground, though the grantee of any | that the order in council referred to un the margin of the patent
lot on the south side had the assurance of a street immediately | was the onc estabushing the rectoraes.
north of such lot, which according to the plan adopted for otheri L. Lawrasou, Esq, stated that bo remembered seeing the order
streets would not bo less than one chain wide. in council (¢, «he copy); that being churchwarden at the timo
In the latter part of 1835, the governmenc ordered an additional | he might have received it, and if so, it was probabiy burnt in the
survey, increasing the aven of the town, and includiog the land {old church or at his own placo. That he bad spplied at the
in question. Mr. Carroll was employed by the Surveyor-General | governmnent office and could not flad it, and was informed it had
to make this survey, under such instructions ss Colooel Talbot | been raislaid or lost; that he could find no entry in any of the
might give him, and Colonel Talbot directed him to lay out the | books or records in relation to it belore the patent.
new portion of the town in accordance with the part aiready sur-{  The learned judge directed the jury that if thero was & part of
veyed, only makiog the streets two chains wide. Mr. Carrol acted | the town plot of London on which the episcopal church then stood,
on the instructions, commencing his survey on the 7th December, | which was knowo and recognised as a3 part of the town plot of
1835. On the 8th of January, 1836, he posted East Nortn Stroet, | London, independent of Carroll’s survey, that fact would be evi-
east of Wellington Street, nud extended the centre of the streets | dence for them that the patent was intended to grant such part ;
around the church dlock, and finished posting those streets. *“On | or if the grant was made in relation to s fence then standing, in
the 18th January, 1836, he finished posting Church Street and | cither case they should acquit the defendant. Lint if the grant
Mark Lane.” Mark Lane was only one chain wide, the other | was made 0 cover the part of the town plot then beiog laid out,
streets were two chains wide. This survey with plan, &c., was|{i. ¢., the block of land surveyed by Mr. Carroll, as the church
returned to tho Surveyor-General’s office on or about the 28th | block, which survey, as regarded that block, was then completed,
March, 1836, and according thereto this block actually containg they should find bim guilty, and he stated that in bis opinion tho
4,55 acres, aud if the defeadant be right it would contain } of an | plan made by Mr. Carrol! should govern, but he left it to them.
acre more. Mr. Carroll never had any other instructions, and | They found the defendant guilty.
bis plan has ever since been acted upon in graating lots in the! A new trial was moved for ob the law and evidence, and for
town of Lendon. : misdirection, because the learned judge ought to hase ruled as a
The defendant maintained the fence charged as a nuisance, | question of law, that Carrol!'s survey should not gevern, and
which fence stood within 100 feet of the south side of East North | that the patent sbouid be held to embrace the land then known as
Street.  For the Crown, it was contended that the fence obrtruc- | the church block.
ted the public highway, inasmuch a3 Mr. Carroll had laid out the| The Court of Queen’s Bench discharged the rule, entirely on
street in that place, 2 chains {132 fect) wide; that his survey was | the authority of the decision of the Court of Common Pleas, in
adopted by the Crown, and that the Crown had done nothing | Regina v. The Bishop of I{uron, the learned Chicf Justice stating
directly or indirectly which doviated from that sursey, or limited | that there «as swmong the judges a considerable differcnce of
the width of the street to 100 feet. opinion. The appeal 18 against that decision, and the only reason
Ua the defence Colonel Askin produced s map furnisbed to him | of appes! assigned 18, that upon the proper construction of the
by the goveromeny, long before the last survey, of the original | patent taken in connexion with the evidenco given, it should be
towa plot of London. He stated that tbe strects therein were ! held to embraee the lend upon which the fence complained of in
only b5 feet wide, that in the spring of 1833 Sir John Colborne. | the indictment was crccted, and that the learned judge should so
thea Lieutenant-Governor of Upper Canads, visited London, and | bave directed the jury. It does not appenr that this objection was
Colonel Askin, with the intention of obtaining a new site for a | mado at the trial, or that the learned judge was ashed to give
church and burial ground, accompanied Ins exeellency to the place | such a direction. In fact he only expressed an opinion, as I read
now in question, ** which was then unsurveyed,” and bis Excel- | his charge, on the weight of the evidence, leaving it wholly open
lency replicd to his application, ¢ Send me down your plan, wake | to the jury.
an application for it, und it shall be granted as far as 1 have any| The defence rests, as I understand it, on the influence proper
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to be allowed to external circumstances, affecting *he corstruction
of the letters patent, for without tho aid of such circumstances it
has not been argued that the defence can succeed

When the case of Z%he QJueen v. The Ihshop of Huron was before
the Court of Common Pleas, I took every possible pains to ascer-
tain what where the facts, so far as any record could be found of
them in the public oflices, connected with the issuing of the
patent. Whatever my anticipations might hase been, U found
nuthiog to strengthien the defence, and on the tacts pruved in that
case I thought and still think the conviction right. I felt the
doubt which embarrassed my brother Hagarty, whether tho patent
did identify the laud intended to be appropristed, and whetler,
therefore, it was not void for uncertaiuty.

The general rulo applicable to the construction of grants from
the Crown, is that they shall be construed most favourably for the
king Though where the grant i3 ¢z specialy gratd, certi seientit
et mero moty, the conctruction and leaping are to be in favour of
the subject (Com. Dig. Grant, G. 12, Bac Abr. Provog. F. 2.
Vic. Abr. Prerog. Ec. 3). and if the graat be cap: 1 of two
constructions by the one of which it wil be valid, and by the
other void, it shall receive that interpretution which will givo it
effect.
ject, such construction shall be made, that the king's charter shall
tako effect, for it was not the king’s intent to make a void grant
(St. Saviour's case, 10 Co. 676.), and in Sir J. Molyn’s case (6
Co. 6) itis said: ** Note the gravity of the autient sages of the
law to construo the king’s grant beneficially for his honour and
the relief of the subject, and not to make apy strict or literal
construction in subversion of such grants.”

Looking no further than the language of tho patent there is no
difficulty. It arises in applying it to the subject matter, to the
ascertaining the thing gravted. The rule 1d certum est quod certum
reddi potest applies in the case of tho Crown, and if the grant has
relation tu that which i3 certain, even though it be tut mere mat-
ter of fact, or in pais, it is sufficient (Com. Dig. Grant G. 5. Vin.
Ab. Prierog. R.).

We may without kesitation interpret the words, that *“tract of
land being part of the towa plot of London on which the Episcopal
Church of England now stands,” to mean tho land on which the
church was standing used for divine wourship according to the
rites of the Church of Eogland, and then onc certainty is obtai-
ned, and I agree fully with those who contend that something
more was meant than the actual ground covered by the fabric
itself, the quantity cxpressed in the patent, 4% acres, is cnough
to establish that conclusion; and in the quantity expressed we
have a gecond certainty, for I treat the words *“ar thereabouts”
as cquivalent to the common phrase * more orless.” But I wholly
disclaim attachiag any importance, in the construction of the
patent, to the conversation held by Colonel Askin with the Licn-
tenant-Governor.  For the purpose of generally identifying the
locality of the proposed site, it is (assuming it to be evidenco at
all, on which it is not necessary to express an opinien) really of
no value, for we nced not geek outside the patent for that purpose,
as the land to be granted was that on which the church actually
stood at that time though such a description would not havo been
applicablo when his Excellency visited the proposed site. Then
the suggestion itself, *send down your pian, &c.,” amounts to
no more then the expression of a wish that tho application might
he put into a definite shape, and a readiness to give it the most
favourable reception.  But it conveyed no authority to sufvey or
mark out and appropriate any particular preco of land, nor did
Co onel Askin so understand it, for he made no survey, but merely
a sketch to accompany a petition for a certain site for a church
and burial ground. As to any order in counc:l for the grant of
the land as pointed out by tho sketch, I am compelled to eay, I
thiuk there is no legal ovidenec that it ever cxisted, and tho evi-
dence tends in my humble jndgment to pegative its cxistence.
With the utmost confdence in the integrity and good faith of tho

wards that he had applied at the government office fur the argunal,
and could not find any entry in any of tho books or records in
relation to it. So far there is no proof of the existence of an
origioal of the supposed copy. And if there had been any such
order we might rcasonably expect to find it referred to op iae fuco
of the patent as the authority fur the grant, whereas there in
a reference toa dufferent crder as the authority, viz , sn order of the
15th January, 1836. The lapso of more than twenty years may
well account for an error of recullecticn as tu the nature of the
document which no witness speaks of having scen since the date of
the patent.  And the well known reputation of the theun clerk of
the executive cuuncil (Mr. Beikie) for scrupulous exactness iu tho
business of his office, renders it next to impossible thut he should
bave issued a copy of an order in couucil for a grant of land, of
which order no trace can be fuund in any of tho books cr records
of the period. That no suck order reached the Surveyor-Gene-
ral's oflice is pretty clearly established by the Bishop’s evidencoe,
who went there and saw in what manner the clerk framed the
description, in ignorance, apparently, of Colonel Agkin’s sketch.
and of the memorial which accompanied it. lndeed if things had
not ¢ been done in a hurry,” it is not improbable that the framing

« For the king’s honour and for the benefit of the sub- | tho description for patent would have been delayed until Mr. Car-

roll, who was then makiog tho survey, had been referred to, or
until his plan, report and field notes had been regularly returned.
The pressing haste to get the patent completed affords no argu-
ment against the Crown, if it bas not a contrary tendency.

It appears that in fact, on tho very day the patent is dated and
recorded, this block of land was surveyed, and its boundaries wero
marked on thoe ground by Mr. Carroll. If the grant had in ex-
press terms referred to the survey then in progress for tho limits
of the block, such reference would have prevailed, as affording
evidence of the intention of the Crown in makiog the grant, and
would, at least so I apprchend, have been sufficient to Jefino what
was granted, or to prevent the grant being held void fo: uncer-
tainty, Or if Mr. Carroll's plan bad been returned to tho offico
before the patent was issued, and then the grant had been made
in the terms used, there could havo been no doubt that the plan
could have been referred to in aid ur construction of the graut so
as to support its validity. It gcens to me, that the fact of the
block beng actually designnted on the ground by an officer em-
ployed by tho government for the purpose of making the survey
of which that formed part, may also be referred to as avidence of
a third certainty trom wlich the intention of the grant may be
ascertained.

It has been objected to this, that tho fact was unknown to the
Crown when the letters patent iscued. That certainly is so, but
the objection does not lic in favour of those who set up the fact
of the fence then standing on the ground, as evidence that the
Crown intended to grant the laod so0 fenced in and occupied by or
for the churci. For there is no proof whatever that the Crown
or any of its officers were aware that the lot was fenced any more
than they were that Mr. Carroll had marked the boundaries;
while the fencing was a more private act, tho survey was an offi-
cial oae, and these parties claiming under the patent bave never
pretended that the patent covered tho land as fenced in at the
date, any more than it covered the land represented ty Colonel
Askin’s sketch.  As to the {urmer, the fence was removed from
north to south to make it correspond with Carroll's line, and as
to the latter, amung other changes, Mark Lane, instead of being
100 fect wide, was laid cat by Mr. Carroll sixty-six feet wide,
and the fence on that side corresponds therewith.  Morcover, tho
fences were not beguo until after the receipt of this (sufposed)
cupy of an order in council, and could not therefore have influ-
enced the government in framing such order, if it cver existed.

So far as any objection to the validity of tho patent on the
ground of uncertainty is concerned, I think I am justified in
upholding it, on tho fucts, that the site was fixed by the existence
of the church thereon; that tho estimated quaatity or land cor-

witnesses who speak of having seea a copy of it, 1 think they aro | responds with the actual quantity; and that the limits were

under some wistake, and if such order 18 material to the defence
it is not proved. Al tho evidence refers to a copy, for though
Mr. Lawrason speaks of ‘‘ the order in council,” he is evidentiy
roferring to thio same paper of which the DIushop of Hurea had
Just before spoken, as the copy, and ho says immediately after-

l

marked on tho ground by competent authority. I might add, but
that is not distinctly proved, that Carroll's survey has cever sinco
its return been recugnised and acted upon by the government.
Even if the oljection of uncertainty were to prevail, I do nat sce
that it would entitle the defeodant to & now trial, for establishing
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that the Crown have made no graist would not establish that tho
locus in quo is uot alughway.  And if it be admitted that Carroli’s
Instractions directed hun to make North Street two chains wide,
and that be did 30 mark it out, then the defendant is mainiaining
a fenco which encloses 32 feot of North Strect, and is guilty of
the nuisance charged.
HaoearTy, J., rotained the opinion expressed by bim in the
caso reforred to in the Commmon Pleas.
Ler curtam.~Appeal dismissed with costs.
[tagarty, J., dissenting.]

QUEEXN'S BEXNCIL

Fepurted by C RoniNsoN, Esq.,, @ €, Reporter  the Court.)

Hyxter v. FARR AND KiXa.
Ejectment—Proof of Gille— Mortgage— Hight of executors under Consol, Sats. U C,
[

k. &1, sec. 5.

1o ejectment for 180 acren, the east half of 1ot 23, the plaintiff claitned under £,
his titlo being a mortgage oxecuted by F. in 18347, and nssigned by the uxecn-
tors of the morigages 1o the plajutyff In 1858, and a releass of the equity of
redemptlon from ¥ to the plaiotuf in 1863  Nefther the land nor the mortgage
debt wera mentioned in F's will It was proved that in 1847 F. owned 100
acres of lot 22 adjcining, and had cletred four or five scres of the haif tot in
question, of which he was reputed to be the owner. Defondant had occupled
about twelvo acres of it for pearly fourteen years

Qu.cre, whether tals was soflicient pramad facie evidence of B. beiog owner in fee;
but, Held, that the plaintiff conld pot recovar, fur the statute (Consol  Stat. U,
C, ch. 87, sec. 57 ouly suthurizes executors tw convuy the legal sstato on pay
mont of the mortgage debt, not to 4 purchaser from them, and it therefore
romnived {n ths wortgagee’s helratlaw.

(Q I, H.T., 1864 )

Ejectment for the east half of lot 23, in the 5th concession of
North Gwillimbury. Defence for the whole by defecdant Farr,
Defendant King let judgment go by default.

The plaintiff’s notice of title was on a mortgage made by one
William Fletcher to ono Alexaunder Dunlop, and ar assignment of
that mortgago from Dualop to one William Reid, and an assign-
ment from the devisee and executors of Reid to the plaintiff: aigo
undor another mortgage made by William Fletcher to one Willlam
Pegg, and an assignment of that mortgage from the executors of
Pegg to the plaintiff.

Farr's notico of title was by length of possession in himself
and those under whom ho claimed.

The trial took place at the York and Peel assizes in Qctober,
1868, before Adam Wilson J.

The plaintiff’s right to recover depended upon the right which
William Fletcher had in this hall lot.  1n 1847, as a witness swore,
be owned the 100 acres ajuining, and was clearing up this half ot,
and had thea been in possession two or three years His house
sad clonring was upon lot number 22, and he had cleared four or
five ncres of the cast balf of number 23 immediately contiguous,
which bo fenced in with tho clearing oa number 22, Ile was not
proved to have been in the actual occupation of any other part
It was sworn that he was the reputed owner of it, and it was
proved that on the 21st of Scptember, 1847, he mortgaged it in
fee to Willinm Pegg, covenantiog that it was free from incum-
brances. Pegg died before the 11th of November, 1847, having
madc his will, and thereby appointed his son Samuel, and his
sons-in-law Thomas Wilcoxson and Thomas Eck his executors
This lot of land was not mentioned in the will, nor wasjthe mort-
gogo specifically referred to.

By indenture dated tho 18th of October, 1856, Wilcoxson and
Eck, the snrviving executors of Pegg, assigned the mortgage and
the unpaid moneys secured thereby, and so far as they lawfully
might or could the mortgaged premises, to the plaintuff: sud by
indcature dated tho 20th of July, 1803, Fletcher, after reciting
that tho premises in question Lud becu conveyed to him by one
Alexander Dunlop, nod that he had wortgaged thom to Dunlop,
and then to Pegg—released and conveyed to the plaintiff all his
right, titlo and interest, at law and in cquity, in this balf lot.

There was some slight furtber evidence given as to the mori-
gage from Fletcher to Dunlop, but 1t went no furtber than the

statemont of a witness that he thooght he had geen such a mort-

gage, and that there way an assigument endorsed on it, made by
Dunlop to Wiilinm Reid, and that both instruments were lost in
Chancery ; aud upon the assumption of the sufficiency of this
evidence, other evidence was given to prove Reid’s will: sud a
deed was proved, exccuted by parties professing to be devizees or
execoutors named in this will, and conveying this mortgage, the
money secured by it, and this land mortgaged, to the plaintiff.

With regard to the defendant Farr, he was proved to have been
in cccupation of two small fragments of this half lot, 1. ¢., seven
acres, where bis house stood, at the north-east corner, aud another
picce at the north-west corner thercof, the two pieces being about
eighty rods apart, and containing together about twelve acres.
Hig occupation, however, was not proved to have begun quite
fourteen years ago, and Fletcher was the only othor person who
appeared to havo had any possession, or to have claimed any
right in this laud.

It was objected for the defendant Farr, at the trial, that Fletcher
was not shewn to have bad auy proper legal title, but only a prior
porscssion ugains & iater possession: that in fact ke had uo pos-
session beyoud the four or five acres encloged in a fence : that no
title was sufficiently traced from Fletcher through the mortgage
taud to bave szon given to Dunlop: that Reid's will was not
properly proved, and the persons professing to convey as his
devisees or executors were not shewn to have that claracter or
right: that Pegg’s will was not sufficieotly proved, aund if it were,
it did not demise any estate or orente any power to snstain tho
conveyanco te the plaintiff professedly made under it.

The learned judge ruled that tho possession of Fletcher was
primd ficie sufficient as to all the half lot: that the admission by
the plaintiff that there was a wiil of Reid must be taken altogether :
that the persons stated in it as devisees were the devisces under
it, and if so this claim of t'tle was proved: that under Pegg's
mortgage the legal estate appeared to be outstanding in Pegg'’s
beir-at-law: that the defer.dant shewing no titie, but a possession
at most for thirteen years, was not such a title as put the plaintiff
to the proof of a strrager titie than he had shewn. And ho
reserved leaveo to the defendant to move to enter a nonsuit on these
objections, Tie veruict was entered for the plaintiff.

I Micbaeloas Term, Robert 4. Harrisqn obtained a rule niss
for 3 nonsuit on the leave reserved, or for o pew trial on the evi-
dence, He cited Doe Il v. Gander, 1 U. C. Q. B 3; Doe Beckett
v. Nightingale, 5 U. C. Q. B. 518; Roberts v. Phillips, 4 E. & B.
450; Doe Wilkes v. Babcock, 1 U.C. C.P. 382; Longford v. Eyre,
1 P. Was. 741 ; Robinson v. Byers, 9 U. C. Chan. R. 572,

fo this term, Mclfichael sbewed cause, citing Coliman v.
Brown, 16 U. C. Q B. 133; Etrcles v. Paterson, 22 0. C. Q B.
167; Rogers v. Card, 7 U. C, C. P. 89.

Dearsg, C. J.—Assuming, which is not proved, that Danlop
once owned this land and cooveyed it to Fleicher, there was no
legal proof that Fietcher ever mortgaged to Dualop, or that Daxn-
lop assigned this mortgage to Reid A witness mercly sworo that
he thought he bad seen thase instruments, and that they were lost
in Chancery. Not a word was said to prove the execution of
either of them. When the rule nwu: was moved we thought there
was no ground for sustaining the plaintiff’s claim upon that chain
of title, and granted it to hear discussed the guestions raiced on
the clsim denived through Pegg.

As to this, there are two questions: 1st. Was there sufficient
primad facie evidenco of Fletcher’s right to mortgage in fee 2 If
se, has tho fee so conveyed by the mortgage to Peyg become vested
in the plaintiff ?

As to the first, the evidence is slight. It shews actual posses-
sion and occupstion by Fletcher of not more than five acres. His
possession of the residue was no more than constructive. 1If a
mat bas title to a lot of Jand, thoogh ho bss never entered into the
actual possession of it, the law decems bim to bo in possession
until son. one elso enters adversely to Lim, not recognisinyg his
title, and so a fortior: if ho coters and occupres a part. If with-
out title be enters ou a3 lot which is in a state of nature, clearing
aud fencing a few acres only, leaving the rest open and unim-
proved, the actual possession of the part will not slone, in my
opinion, draw to it tho possession of the other part. I donotsoy
what msy bo the cffect of continuous acts of ownership over tho
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residue, though unenclosed or uncleared, but bero is no such
evidenco to rest upon. All we hear is, that Flotcher claimed to
own the whole by title: that he occupied a small portion, and by
o 1mortgage executed when no other person was in possession
asserted a right over the fee simple. 1 bave great difliculty in
in holding this to be sufficicot, except a3 to the part which he
actually occupied. Fictitious titles or securitics might very easily
be created if the owner and occupier of a lot could, by enclosing
a few cres ¢f a lot adjoining which happened to be vacant, create
evider, ¢ of his being in possession of tho whole. I cannot per-
sunde myself that such a possession, though lasting for twenty
years, would constituie a bar to the entry of the true owner into
tho residue.

But conceding that there was prima facie evidence that Fletcher
was owner in fee, have his rights and estates hecome yested 1n
the plaintiff ? The intermedinte steps on which the plaintiff
relies are the will of Pegg, the conveyance from his executors,
and the release of tho equity of redemption from Fletcher.

As to the will, it does not mention the mortgage debt, or the
land on which it ia secured. The testator devises other freehold
estates, but not this. The mortgage debt therefore vested in
Pegg'’s executors as part of the personal estate, and the land vested
in Pegg’s leir-at-law. Then the conveyance by the surwmiving
exccutors of Pegg to the plaintiff professes to convey both the
debt and the legal ertate in the land. This latter conveyance can
onjy be effectual under the Consol. Stats. U. C., ch. 87, gec. 5.
Power is thereby given to the personal representative of & decca-
sed mortgngoe, to convey, release, and discharge *h1o mortgage
debt and the estate in the land in two cases: 1st. If the mort-
gage money was paid in the life-time of the mortgagee. 2nd. If
it was paid after his death. But this act does not empower exe-
cutors or admipistrators to convey the legal estate as well as to
assign the mortgage debt to a purchaser from them, though
perhaps such an extended construction of tbe statute may be
deemed equitable and sustainable. Literally, uutil the payment
of the worigage debt they bave no such power. Then, 8s on
Pegg’a death the legal estate vested in his heir, how is it on the
facts appearing conveyed to the plaintiff? Can the conveyance
by the executors oporate to pass it? Fletcher, on the 20th of
July, 1863, conveyed his equity of redemption to the plaintiff, and
if the legal estate was then vested in the plaintiff by force of the
assignmnent from the executors, the mortgage would be extin-
guished, a8 such a transaction between Fletcher and the plaintiff
would be a satisfaction of the mortgsge debt. But if payment
Wwas necessary to cnable the exccutors to convey the legal estate
under the statute, I do not think thoy could execute that power
by anticipativn; and their deed was made in October, 1856, while
the mortgage debt was oot extioguished uatil July, 1863. The
case of Roubinsun v. Byers, recently decided by the Chancellor of
Upper Cavada, adopts this view of the statute.

We think the exccutors could not convey the legal estate until
the mortgage debt was paid, and that the legal estato is still ves-
ted in Pegg’s heir-at-law.

If the plaintiff had succceded in shewing the legal estato of
whatever part of the lot Fletcher had a primad facie title to convey
in fee, then the motion for a nonsuit or new trial would fail on a
technical ground. The defence is for the whole of the land
claimed, and extends to the four or five acres of which Fletcher
had actual occupation.

But as I think that, admitting that Fletcher was seised in fee
of the whole, the plaintiff has not succeeded in shewing that tegal
seisin to bave passed to himself in any part, I think the rule for
nonsuit must be made absolute.

HacasTy, J.—O0a a quest:on of boundary a man's title by pos-
session is no doubt confined to what he actually occupies; but in
proving a chain of title I thivk it primd facie suflicient to shew,
for example, a conveyance of a lot by a person in possession of
apy part of it, professing to claim and own the catire. This in
no way gives him right against a paper titic to the whole, but is
merely svailable a8 a primd fecic deduction of title. On this
point I desire to beclear, as it is one constantly arising in practice.

Mornisox, J., concurred.
Rule absolute.

COMMON PLEAS.

(Reported by E. C. JoNes, Leq., Reporter to the Cbtirt.)

QuEeeN v. CARTER.
Gift f a chatted inter vivos—Verbal—Validity of —Delivery and change of posses
fnon unnecessary.

Ono C. wasownerof an 0x and rerbally gave it to lus son, in whose name it
wan laid as teing the owner in the indictment. On a case submitted for the
dueclsion of this court under ch. 112, Con Rtat, U C., held, that to make a gift
of pursonal property snler vavos, it 18 not necessary that there should be an
actual dellvery and chiango of possession. It i3 suflicient to cowplets such a
g1t that the conduct of tho partlus should show that the ownerstup of tho
chattel has becn changed.

{C P, M. T,18(3)

Caso reserred under the Consolidated Statutes for Upper Canada,
ch. 112, at the Court of Quarter Sessions holden at Goderich in
and for the United Counties of Huron and Bruce, on the 8th day
of September, 1863. The followiny, was the cuse stated for tio
opinion of the juatices of the Court of Common Pleas:
of Huron and Bruco.ltheir oath present, that Richard Carter,

To wit: }on the 24ith day of June, in tho year of
Our Lord, 1863, at the township of Goderich, in the county of
Huron, one of the united counties aforesaid, ane ox of the goods
apd chattels of Arthur Cantelon, feloniously did steal, take, and
drive away against the form of the statute in such case made and

provided, sod againet the peacy of our lady tne Queen her Crown
and digaity.
(Sigued)

(Indictment.}

United Counties The jurors for our lady the Queen spon

Ira Lrwis,
County Crown Attorney.
Goderich, 8th day of September, 1863,

The following was the evidenco given:

Arthwr Cantelon sworn for the Crown.—I know the prisoner ;
he used to live in the neighbourhood. I misscd an ox of mine in
June last ; I forad it next morning with Mr. Spooner of Clinton.
Spooner is o butcher. We had got the track of the ox in that
direction ; I am certain it is mine ; 1ay father had owned it fivo
years. I know nothing concerning the prisonor in connexion with
the missing of the ox.

Cross-examined —The ox was about ten years old; brindled
dark brown, streaked—it had horns. He was stated to be fivo
when we got him, and we had him about five years; I was living
with my futher at that time. I bad him in my possession when
ho was lost; and I have no Jdoubt at all that the ox was mine. I
am 8 hired man with my uncle. My father gave up the ox to me,
end that was the way I came to own him ; my father gave the ox
to me this spring, and I had bim in my possession ; it was only
verbally he gave him to me, and there was uo removal at the time,
nor delivery, nor change of possession, nor writing.

William Cantelon —1 am the brother of the last witnces. Io
owns the ox. DMy brother works at unclo Arthiir's. The ox was
missed, I think, about the 24th of June. The ox found at Spoon-
er's was certainly the same as my brotber owns.

Cross-examined.—He got the ox this spring. On 8 Wednesday
evecing we tied the ox in & field, and on the following (Thursday)
morning we missed him. We had tied him ia o little pastare, not
over ten yards from the honse ; we tied his hend to bis foot. I
saw tho ox as lato as between nine and ten at night, and at eix
uext morning I observed that the ox was gono. The fenco was
laid down as if by hand—not as if an animsl had broke through
—and the rails wero laid inwards. I tracked the ox to the road
about eight rods, aud on the road, sud saw marks of the rope as
if draggiog behind the animel. My father worked him o little,
but not often. I told my brother about nine on Thursday.

Robert Ilunt —1 know tho priconer. On Wednesday the 24th
of June, at about five in the morning, he came to me (in Cliaton)
with an ox to sell; I saw the ox but only at a distance: it was
against the storehouso; therc secemed to be some white ahout it—
might bo brindied or red, but cannot swear to its colour. Wo
were not buying, snd I told him so, but ho asked who was, aud [
named Mr. Spooner tho butcher.
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Charles Spooner. —1 live in Clinton. I cm a butcher I know
the prisoncr. On the 24th of June, about six in tho morning,
when going to tho stable, this ox stood near the door, and as I was
driving him away prisoner stopped the ox and offered to sell him
to me, and I said be did not suit me—he was not in condition; I
recommended him.to go to the mill (where Hunt is), and he told
me he had been there already ; he said the ox was very breachy,
and ho must sell him. At last ho said he would take $20; I said
S16, and I bought the ox for £16. o said he had brought him
about five miles. Prisoner told me his name was Arthur Caute-
lon, and that if tho ox got breachy and got away I should know
where to get him. o was a brindled ox about ten or eleven years
old, with horns. Arthur Cantelon afterwards claimed the ox, and
I bad to give bim up.

James Churchill.—] have scen the brindled ox in Cantelon’s
field.

McDermott, for the prisoner, submitted that the ox, if proved
to be owned by any of the Cuntelous, was proved to be the prop-
erty of old Mr. Cantelon, and pot the property of Arthur Cantelon
as laid in the indictment ; and contended *¢ that the property was
laid in the indictment as the property of the prosecutor, whilst
the evidence proved that it was the property of the father,” and
‘¢ that the prosccuter bad neither (on thoe cvidence) an absolute or
special property in the ox.” * He had neither an actual nor con-
structive possession, and that the ox was not owned as stated in
the indictment.

No amendment was applied for, snd no witnesses called for tho
defence. The learned judge, after reading and remarkiog upon
the evidence, directed the jury, that admitting that there must be
either possession or absolute or limited ownership, it need only be
a lawful holding The law to be apphied bere differs from that
which governs disputes in civil courts as to ownership  The prose-
cutor swears that the ox was in his possession, and that it bad
been made a present of to him by his father. Supposing the gift
not to bave beea sufficient, then counsel is right in saying that in
a civil court the father, not the prosecutor, would prevail as be-
tween them. Then the possession of tho ox by the prosecutor
was such as to involve a responsibility to give it up to the fathor,
and in case of such a holding, larceny may be laid as of the goods
of either or both  In short, there is, if the evidence is believed,
proof that therc was cither actual ownership or a lawful and res-
poosiblo possession.  The rest of the case is made out with remar-
kable clearness, and the attempt 1o personate the other man tells
remarkably against the prisoner.

The prisoner was found guilty.

S Richards, Q. C., for the Crown, cited Winter v. Winter, 4 In-
T. N. 8. 639; Lunn v. Thornton, 1 C. B. 381; London & B. Ry-
v. Farclough, 2 M. & G 691, note @ ; Plory v. Denny, T Ex. 583-

R. A. Harrison, contra, referred to Shower v. Pilch, 4 Ex. 478,
Con. Stat. U. C. ch. 112 Reg. v. Ashley, 1 C. & K. 198; King
v. Whatchead, 9 C. & P. 429; Archd. Crim. Plea. pp. 34, 198,

ticHARDS, C. J —On the only question referred to us we think
tho conviction right. The defendant’s counsel, at the trial, sceraed
to entertain the opinion that to make 2 gift of personalty by parol
valid infer vivos it was necessary that there should be an actusi
delivery and change of possession. This doctrine was strongly
aupported by the cases referced to by Mr. Harrison in the ar_a-
nent, in Skower v. Puck (4 Nx. 478) and Irons v. Smaliprece (2 B,
& Ald. 551), but the notes to Lunn v. Thornton (1 C. B 381), and
The London § Brighton Ralway Co. v. Farrclough (2 M. & G., at
691), approved of by Park, Baron, in £lery v. Deany (7 Ex. §83),
Jay down very clearly, snd cn spparently good authority, the
opposite doctrine. They are to the following cffect: ¢ Gifts by
parol #ce incomplete, and revocable until acceptance by the donee”
(tbat is, until the donce has made some statement, or done sorte
act testifying his acquiescence in the act.) * * » * ¥
‘+ Aftor acceptance of the gift by parol”  * ¥ % % <the
estate is in the donee without any actual delivery of the chattel
which forms the subject of the gift.”” In Winter v. Winter {4 L.
T. N. 8. 610) Crompton, .J., states, “actual delivery of a chattel
1s not necessary in a gift mfer viros ; it is sufficicot to complete a
gift wnler meos, that tho cenduct of the parties should show that
the ownership of the chattel has been chaoged.” lie adds,

* Although frons v. Smallpiece and Shower v. Pilch havo not been
overruled, the subsequent cases, to speak familiarly, have hit
them hard,”

We aro all of' opinion that the judgment of the Court of Quar-
ter Scasions ought to be aflirmed.

Per cur.—Judgment of Quarter Seseions affirmed.

COMMON LAW CHAMBERS.
(Reported by Ronrrt A. HarrisoN, Esq., Barrister-at-Latw )

Moreey v. Tug Bask or Britisit Nort America,
Grder (o amend on payment of co:t:-l):llay in paywng costs—Laches— Rescinding
order.

Where plaintif in September, 1862, obtatacd s order allowlng him to add a count
ta Wig Jeclaration ou payment of costs, In October served a copy of the order, in
Deconber ubtained an appoiutinent to tax tho coats nmder theorder, 1 February,
1163, hisd the costs taxed uuduer the order, in the fall of the same year entercd
his record for trisl without addiog the count, aud tho trial not baving taken
place owing to pressure of business afterwands tn February, 1864, tendered to
the agunts of dofendanta attornpey the costs taxod under the order, it was held
that plaintifl piust be takea by his lackes to have absudoned the vrder, and 1t

was accordingly rescinded.
(Chambers, Feb 24, 1564 )

M B. Jackson, for defendants, obtmned an order culling on
plaintiff to shew cause why the order made in this cause, by the
Hon. Wm. B. Richards, at the date of said order a puisne judge of
the Court of Common Pleas, now Chief sustice of said court, dated
27th September, 1862, granting the plamiff lease to add to the
pleadings in this couse a count, an abstract of which was anunexed
to sabl order, should not be recinded or treatcd as abandoned by
the plaintiff, and why the taxation of costs under said order, and
the master’s allocatur granted thereon, and the copy and service
thereef, and the added con. t filed in this cause on the 10th day of
February, 1864, and the copy and service of the notice to plead
to said arlded count, should not be set aside, and why all proceed-
ings in this cause, taken or had on or pursuant tosaid order to add
said count, and subsequent to the granting of said order, should
not be set aside, or why all or some, or one of the above mentioned
proovodinga, shonld not be sct aside, or why such other order
should not be made in the premises, as to said presiding judgo
shonld seem fit, on the grounds that said order was abandoned, or
virtually abandoned by the plaintiff since the granting thereof, and
had not been proceeded on, or taken advantage of within a reason-
able and proper time after the granting thereof, and that since the
granting of said order plaintiff had given notice of trial and served
issue book, passed a record in this causc and entered same for trial,
without having taken advantage of the terms of said order, and
without having added a count th:ercunder, or having paid the costs
payuble under said order, and why such order should not be mado
23 to the defendants costs on opposing =aid application to add raid
connt and incident to the granting of said order, and as to the costs
of the day when said record was entered for trial since the granting
of said order to add said count, and as to the costs of this applica-
tion, as to said presiding judge should seem fit, on grounds aforesaid
and on grounds disclosed in aflidavits and papers filed.

The wmaterial facts disclosed by the aflidavits filed, were Jio
following -—

On 27th September, 1862. the order allowing plaintiff to add a
count on payment of costs was made.

On 4th October, 1862, a copy of the order was scrved on the
Toronto ageats of the attorney for defendants.

On 22nd December, 1862, an appointment to tax the costs havin
been obtained, the order and copy of the appomntment were &cn’c{;l
in like manner.

On 16th Febraary, 1863, the costs pursuant to the order were
taxed at £4 9s, 7d.

During last Fall Assizes, for the United Countics of Frontenac,
Lennox and Addington, the record was entered for trial without
the added count, and without payment of the cests; bhut by consent
of partics the record was withdrawp without costs of the day to
either party—there being no prospect of having the case tried at
that assize, owing to the great number of cases preceding it which
were entered for trial,

Un 1oth February, 1861, plaintifi’s attorney sent to the agents
of defendants attorney, a cheque for £4 9x 7d. in full of the costs
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taxed under the order of 27th September, 1862, which cheque was
afterwards returned,

On same day plaintiff filed the added count, and served copy of
same with demand of plea.

Qobert A, Harrison, shewed cauze. e argucd that the question
of abandomment of the order of 27th Scptunhwr, 1862, was one v
intention, that Jlelay was prima fucie evidence of an intention to
sbandon, but he filed aflidavits showing that the delay in payment
of thy costs, arose from the fact that plaintiff, until recently, was in
such s'raitened circumstances, that he was unableto pay them,  He
also argued that delay under any circumstances, was no ground for
rescinding the order, unless it could be shewn that defendants had
suffered some injury by reason of the delay (Gurney v. Gurney, 3
D& L7365 Welkes v, MeMillan, 10 U.C. Q. B. 392.)  He adumitted
that if there hnd been a trial on the record as entered, there could |
be no subsequent amendment of the plcudmgs, without payment of |
the costs of the trial (Higgins v. The Ciy of Toronto, 9 U.C. L. J. 44, |
but curtended that the pusition of the parties being in no respuct
changed by reason of the entry of the record, it was not open to
defendants to say they were injured by it.  He also adwitted that
the entry of the record fur trizal, without the added count, was some
evidence of an intention to abandon the order, but filed an afii-
davit of the attorney for plaintiff, showing that notwithstanding the
entry of the ruconl}, it was his intention in the event of a trial, to
make applicativn to be allowed to add the count.  He argued that
defendants, in pot moving until long after the assizes at which the ,
record was entered, and until after tender of the costs taxed under
the order, were themselves wanting in dingence, and sliould not be
heard to make that complaint against plamtiff.

M. B, Juckson, in support of the suumons, contended that plain.
tiff having without reference to the order, and apparently in
disregard of it, entered his record as if there was no such order,
should nat be alluwed afterwards to say that he intended notwith-
standing to act upon the order, and that under any circumstances
the delay in acting upon the order was so unreasonable as in law
to amount to an abandonment of it. e relied particularly upon
Dlack v. Sangster, 3 Dowl, P. C. 206, but also referred to Cﬁaryc et
al v. Farkall, 4 B. & C. 865 ; Seqsworthv. Allerton, 7 East, 542: Hen-
ney v, Hulchinson, 6 M. & W. 134: Weekens v. Cox, 4 M. & W, 66,

Avpay Wisox, J.—The defendant applies to rescind the order of
Septembet, 1862, or to have it treated as abandoned, in consequernce
of the plaintiff not having acted promptly upon it, and in conse-
quence of s baving treated the order as abandoned.

It is stated by Mr. Harrison, that the plhaibtiff was unable to pay
the costs sooner, that he never treated the order as abandoned, and
although the issue book and aws p.oius record were made up on the
former pleadings, and the cause cntered for trial upon such plead-
ings, it was, notwithstanding, plaintiff’s intentiou to have applicd
for leave to have added the count at the trial,in case the trial
came on,

The practice is, that the order must be drawn up and served
within a reasonable time, or the opposite party may treat it as
abandoned, and that as soon as it 1s served, it is binding on the
party who obtains it, unless indeed it gives him liberty to amend
or the like.

‘The case of Black v. Sangster, 3 Dowl. P. C. 206, is very strongly
in the defendants favour. There the pluiutiff obtained an order
also to amend his declaration, by striking out a count on payment
of costz The order was drawn up and served. The plaintiff
afterwards delivered the issue without having made any amendment,
but the defendant returned it, contending that as the plaintiff had
gerved the order and 1t was still anrescinded, he was bound to act
upon it. The plamtiff proceeded to trial and got a verdict. The
defendant apphed to sct aside the verdict for the irregularity.
Parke, B. said, when the plantiff gave notice of triel upon the whole
record, it shewed he did not mean to abandon the 2nd count, so
the rule was refused.

Here the Jong delay on the part of the plaintiffin availing himself
of the order, the scrvice of notice of trial, the delivery of the issue
book, the making up of the record, and the entry of the cause for
trial, all upon the original pleadings, must be taken as shewing
that the plaintiff did not mean to add the proposed count.  And [
cannotl under the circumstanees treat the statement that it was
meant to apply at the trial if necessary to add the count, as any
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evidence thut plaintiff had not abandoned the order, for the

defendant knew nothing of lis intention, and what elre could they
think, than that the plaintiff who was proceeding without regard
to the order, did not regard it lamself, and meant the detendants
should uot reward it,

I west make an order, declaring that a3 the pluntiff has by his

- laches and pruceedings, taken inconsistently wich the terms of the

order, abandoned the the order of September, 1862, that the samo
be rescinded, and all proceedings had thereon be set aside, with
the costs of this application to defendants,

Order accordingly.*

Hawt v. Browy,
JArrest set ande upon condution of no action beina brought—Subsequent action stayed
—Effect of yudge’s order when not reversed.

Where a person {n custoqy under a writ of capias had obtained a yudge's order for
hs discharge, upon condition that he shuuld bring no actinn fur the arrest, and
afterwards acted upon the urder, he was held bound by itsterins in its entlrety,
and an action for malicious arrest subscquently brought by him agalust the
party who caused the issue of the writ of capias, was stayed with costs

Grakam v, Thompsom, 16 U.C. Q. B 20y, held fuapplicable to the present state of

Sot}::,n::: a judge’s order stands unreversed by tho court, a judge in chambwors
will assumo that neither party is dissatisied with it

(Chambers. Fob. 24, 1564.)

Jloss, for the defendant, obtained a summons calling on the

laintiff to shew cause why all proceedings in this cause should not

¢ stayed, on the ground that the same was brought agamst goud

faith and contrary to the conditivns un which an order v asgranted

to the plaintifl, in a swit of the now defendant as plaintiff, awainst

the now plaintiff as defendant, and vn grounds disclused in atlidavits
tiled.

The papers filed shewed that the now plaintiff was arrested at
the suit of the now defendant on a capias, and thot a judige vn the
26th of Nuvember last, on an application by the now plaintiff’ for
that puarpuse, set aside the arrest upun a common appearance being
entered to the capias, and upon the condition that the now plmntiﬁ'
should bring no action against the now defendant for the said
arrest, that the now plamtiff took out the judge’s order embudying
such condition and served it on the tow defendant, and that he
wﬂ;; bringing this activn in b:zeach of the coudition of the said
ordcr,

The present action was brought, for that the now defendant
having no reasonable or probable cause for believing and not
believing, that the now plaintiff unless forthwith apprehended, was
about to quit Canada with intent to defraud his ereditors generally
or the now plaintitl in particular, but intending toinjure the plain.
tiff falsely and maliciously represented that such was the fact, and
thereupon maliciously procured a judge's order for the issuc of
bailable process against the plaintiff, and caused the plaintiff to Le
arrested and held to bail for 3500, by reason whereot &e.

H, B. Morphy, shewed cause aud contended that on the authority
of Graham v. Thompson, 16 U. C. Q. B.259, the condition in the
order restraining en action was illegal, or if not altogether so that
it did not apply to such a form of action as the present for special
damage which the plaintiff had sustained, and for which he would
have been entitled to sue if he had never interfered with the arrest.

Moss, supported the summons,

Apax WiLsos, J.—In Grakam v, Thoympson, the order was in
form sinular to the pre. ent one, the subsequent action brought was
similar to the press.., and an application of a similar Lind to the
present applicat on was then made to set aside all the proceedings
in such subses aent action, on the ground that it was brought in
violation of tue cunditioninthe order.  The Cluef Justice in giving
judgment said, “ It is true the condition ix notin words confined to
an action of trespass, but it has aiwayvs been understood that such
is the intention and effect of it, and the case of Lorumer v, Yule, 1
Chit. Rep. 134, is an express authority in point; the condition
means only that the defendant who has been discharged from
arrest, shall bring no action whichhe could not have brought unless
the writ had been set aside.”  The rule in that case, was thereforo
discharged.

This decision was proneunced in Hilary Term, 21 Victoria, which
would be in February, 1858, and as the law then stood in this
Province, a judee bad not in gencral, the power to sct aside the
arrest on the merits; his powers were confined to cases of irregcularity

* Plaintif afterwards obtained a secoud order giviag bim Lverty te add tho
ecount on payment of costs.—Eps L. J.
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or invalidity of the proceedings, aud so the arrest in that case must
have been set aside on the ﬁround of such irregularity or invalidity
merely. The condition of bringing no action, could apply only to
the not bringing an action againat the party in respect of such
irregularity or invr\lidit{, or in other words, to the not suing the
laintiff for anything which the judge had jurisdiction over, and
ad adjudieated upen.  But by the 22 Vic,, ¢. 96, secs, 8-10, passed
in August, 1868, and now cmbodied in tho Consolidated Statutes
for Upper Canada, ch. 22, soc. 31, it is provided that any person
arrested on a capias, may apply to tho court or a judge for a rule
or order on the plaintiff, to shew cause why the person arrested
should not be diacharged out of custody, and the court or judge
may uake absolute or digcharge suck ruls or order, and direct tﬁe
costs of the application to bo paid by either party, or make such
other ordor therein as to the court or judge may scem fit, de.

By this act there is now power conferred upon the court or a
judge, to try the propriety or vightfulness of the arrcst upon the
merits. Affidavita may be and are received, to disprove the
allegations made by the plaintiff, and upon which he procured the
order for the capiny, Aflidavits may be put in on the other side,
{0 repel the defendant’s facts and to confirm the original case against
the defendant. The judge must then determine whether he is
satisfied that tho plaintifl has a cause of action to the amount of $100
or upwards against the defendant, and whether there are still
“facts and circumstances which satisfy him” that there was pro-
bablo cause for believing that the defondant was about to quit
Canada, withintent to defraud the plaintiff. If the judge be clearly
not satisfied of either of thess facts chargod against the defondant,
or if he believe that both or either of these charges are or is untrue,
he would set aside the arrest, or if he beleft in doubt on either point
he might, giving the benefit of the doubtin favour of personal
liberty, rather that in favour of the existing proceeding, which is
entitled to some presumptioa in its favour, discharge tho defendant.
In the last mentioned case, the judgo might sey entertaining this
doubt, it is, so far as I can determine the matter, no condemnation
of the plaintiff, and thercfore if I do relieve the defendant, I ehall
only do so upon the condition that he shall not bring an action
against the plaintiff, in res‘)oct of the maiters which have been
submitted to mc relating to his arrest; 1 do not say a Judgs would
80 act in such a case, but ho might do so, although his better course
would be not to interfere, that is not to set aside anything which
he i3 not convinced should be set aside. But assuming that he did
nevertheless interfere, and did impose such terms, and the defendant
did not object, but oxpreesly assented tothem, it is only reasonable
a3 he tekes the benefit of the order as to his dischargo, that he
should be bound by it as to the condition.

I am not altogetivxer prepared to say, that if a defendant in such
& case were to state to the judge that he did aot eq to such a
condition, but he would submit to it in the meantime, reserving his
right to appeal to the court for the removal of the condition, that
he would be precluded from inaiting such application to the court;
although he might not be able to do so, for the case of Hayward v.
Duff, 12 C. B. N, 8.364; 6 L. T. N. 8. 433,1s very strongly against
him even to this extent, for that case decides the order muet be
taken in its entirety, the burden with the benefit.

The cages of Carpenter v. Pearce, 27 L. J. Exch. 143 ; Tinkler v.
Hilder, 4 Exch. 187; Pearce v. Chaplin, 9 Q. B. 802; Simmons v.
King, 9 Jur. 250; Atherton v. Heard, 8 Jur. 763, are very material
as shewing how far judges orders, when not acted upon, are bind-
ing upon the parties. ~So long as the order still stands not ** dis-
charged or varied by the court,” I must assume that neither part
is “ dissatisfied” with it, and that it is therefore binding upon bot
of them.

The order will be, to set aside all proceedings taken by the now
plnintiff, contrary to the order of Mr. Justice Morrison, dated the
26th November, 1663, with costs. Summons abselute with costs.®

McCarty v. OLIVER.

Replevin~—Slatute 23 Vie., cap 45, sec. 2~Sale of growing timber—Dispule as to
price—Lien for price—Right to mawntain trover.

Yrhers plalntiff belng the owner of timbered land verbally agroed to sell growing

Umber to defopdant aud there was a dispute as to price, it was hold that the

property in tho troes pasiud assoon us 1 fron tho hold, but that

* Seo Damd v. Fulding, 16 M. & W., 200.—Eas. L. J,

plaintif biad 3 Jen upon them for the price, snd thereibre that defundant with
out discharging the lien hiad no right to remove the timber
, trover may under such circumsatances be maintair 4 vy ‘he owner of tho

1and agalust the vendee of the tlmbder,
(Casmbers, Feb. 25, 1564.)

D. MeMichael, on the part of the plaintiff, obtained a summons
under and pursuant to sec. 2 of the act amending replevinin Upper
Canada (°% Vic, cap. 43) calling on the defendant to shew why #n
order sbsuld not be granted, authorizing the delivery of tho pro-
perty detained vnder the writ of replevin in this cause to tho

Iaintiff by the sheriff of the county of Simeoe, and authorizing the
said writ of replevin, and directing the said sheriff to whom the
"writ was directed to replevy the goods mentioned in the writ, in
accordance with the iustructions contained in said writ, and on
grounds distlosed in affidavits filed,

Itappeared that plaintiff and defendant had agreed respecting cer-
tain trees: that plaintiff was tho owner of the land on which the
trees grew: that defendant had the right to cut whatever trees ho
required for the purpose of making ther into timber: that no time
was mentioned as to the time of payraent: that there was a difference
18 to the prico to bo paid: that tho defendant entered on the land
and cut the trecs and manufactared them into timber and paid the

Inintiff about 8§25 on account, The whole price was, as the
Scfcn\lnnt swore, about §140; but as the plaintiff swore, about
£300. DPlaintiff also swore that he notified defendant not toremove
the timber, till the price was paid; but that the defendant never-
theless hauled the timber off the plaintifi’s land to a railway station
to take it to the market.

Under these facts, the plaintiff obtained & writ of replevin and
hig present application was under the statute, for an order on the
sheriff to deliver over to him the timnber,

C. 8. Patierson, shewed canse.  He contended that the property
in the timber had passed to the defendant, that the plaintiff could
aot maintain trover, and therefore could not replevy.

D. MeMichacl, supported the summons,

Apax Wirsoy, J.—I bave no doubt the property in the timber
passed to the defendant, so soon at any rate, as the trees were
severed from the land, but that the plaintiff, ns the land was his
on which the timber was lyiug, and as he had not been paid for
tho timber, bagd a licu thoroon, and the defendant therefore had no
right to remove tho timber without first tting rid of the lien,
and particularly he had no such right after the plaintiff bad notified
him not to retove the timber until he had first paid for it.

1 am inclined to think on the authority of the cases of Yansley v,
Turner, 2 Bing. N. C. i81; Zurling v. Baten, 6 B. & C. 360 ; drera-
man v. Morrice, 8 C.B. 449, that the plaintiff could, under the circum.
stances, maintain trover against the defendant for the removal of
this timber from off the plaintiff’s land.

I must order the sheriff to deliver up the timber to the plaintiff,

: Order according.y.

i1x 7BE MaTTER oF Fraxcis MarThN,
9 o, IL, cap. 30—52 Gwo. IIL, . D~ Foreign Bulistment? Acts—Suficiericy of
Warrant,

A warrant of commitment reciting tbat P. M. was charged on the oath of J. W.,
“for thatbo, F. M., was this day charged with anlisting mon for the United States
Army, offering them 3350 each as bounty” without charging any affence with
certaloty, without stating that the men cnlisted were subjects of Her Majesty,
and without showing that J. W. was unaathorized dby license of Her Majesty to
enlist, was Aedd bad

(Charobers, March 2, 1864)

Robert A. Harrison, on 16th of Febroary last, obtained from Mr,
Justice Morrison, an order for a writ of kabeas corpus to bring u,
tho body of Francis Martin, alleged to bo illegally in the custody of
the sheriff of the County of Welland.

On same day the writ of Labeas corpus was issued from the proper
officer of the Court of Queen’s Bench.

The writ was in the following form:—To the keeper of the
Common Gaol, in and for our County of Welland, wo command you
that you have the body of Francis Martin detained in our said gaol
under your custody, as it is eaid under safe and secure conduct,
togrether with the day and cause of his being taken by whatsoever
namo he may be calted in the same, before the Honorable the Chief
Justice of Upper Canada, or other judge of one of the Superior
Courts of Common Law for Upper Canada, pro-*ding in Chambers

at Osgoode Hall, fn the City of Toronto, immediately after the
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receipt of this writ. to do and receive all and gingular, those things ! cause why certair. bills of costs, allered to have been delivered to
which our «aid Chief Justice or other judge ehail then and theee  Daniel Lhenezer Hedges, should not be referred to the Master for
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concider of him in this behalf, and have you then there this writ,

Witness, the Honorable Wiliam Henry Draper, C.B., Chief

Justice of our said Court of Queen's Bench for Upper Canada, at |

Toruuto, the 16th day of February, in the 27th year of vur reign.
(Signed) Caa. C. SuarL.

Tssued from the office of the Clerk of the Crown and Pleas in the

Court of Queen’s Bench, in and fur the United Counties of York

aud Peel. (Stemed) Cua, C. Suart.
Per statutum tricesimo primo Caroli Sccundi Regis.
(Signed) Jos. C. Morriroy, J.

On 29th Fobruary, tho writ was returned by thegnolerto whom
it was dirccted.  Tho gaoler returned that Francis Martin wos in
his custody, under & warrant which was annexed to the writ.

The warrant was in this form :—

Tou all or any constables or other Peace officers in the County of
Welland, and to the keeper of the Commun Gaol of the County of
Welland, in the said County of Welland., Whereas Francis Martia
of the City of Toronto, was this day charged before me, one of fler
Majesty’s Justices of the Peace in and for the smd County of Wel-
land, at Clifton, on the oath of James Welch, of Montreal, and
others, for that he, Fraucis Martin, was this day charged with en-
listing men for the United States Army, offering them §350 cach,
a3 bounty. These are therefore to command you, the said consta.
bles or Peace officers or any of you, to take the said Francis Martin,
and safely him convey to the Common Gaol at Welland aforesaid,
and there dcliver him to the keeper thereof together with this
precept.  And T do hereby command you the said keeper of the
said Commnon Gaol, to receive the said Francis Martin into your
custody in the said Common Gaol, and there safely keep him until
ho shah be thence delivered by due course of law, Given under
my hand and seal this 6th day of February, in the year of our
Lord 1864, at Clifton, in the said County of Welland aforesaid.

(Signed) Jonx Buass, Maror,

Mr. IHarrison, upon obtaining leave to file the writ and return,
applied tohave prisoner discharged frum custody, upon the grounds, |

1. That the Imperial Statute ¥ Geo, 11, ¢. 30, commonly callod :
the Foragn Enlistment Act, was confined in its vperativn to Great
Britain and Ireland.

2. That if ever 1m force in Canada, it has since been repealed by
the Tmperial Act of 59 Geo. 111, c. 69, which is not in forco in!
Canada,

8. That whether in force or not, the warrant under which defen-
dant was in custody, was illegal, because it charged no offence with
certainty, beca se the persons alleged to have been enlisted, were .
not shown to bo subjects of Her Majesty, and because for all
that appearved prisoncr had a license from i{cr Majesty to enlist
persons to serve a foreign power, United States of America.

Joux Wirsoy, J.—I think the prisoner must be discharged. It
appears to me, without determining the questions raised as to the!
Foreign Enlistment Act being or not being in foreein Canada,that !
the warrant is defective for ono or more of the reasons assigued!
against it. I may add that on this matter I do not rely upon my:
own judgment alone, but am supported by the opinion of tbe Chief,
Justice of the Common Pleas. The prisoner will therefore be dis-
churged.

Order accordingly,

Iy tue Marrer of J. H. GrerxwooDn, oxg, &c,

Bills of costs— Reference tn tazation at instance of third party—Dufference between
Act of Upper Qunada and English Act.

Where, on a sottlement of seversl ruitz between the partics, it was sgreed
that defendant shiould pay. amoog other thiogs, all the coxts of every kind,
including retainet’s, for which the plaintiff seis llable to hiz attornay, it was
hetd that defendant, though he had not paid the hills, was entitled In an appll-
cation against the attoiney aud hix client, intituled in the rosttoer of tho Mitor
ney, to have the bills referced to taxation on the usual tarms

Quare, is a defondant, under such circumstances, 2 party “ liable to pay,” within
the meaniog of soc. 33 01 Coun. Stat. U C, cap 35,

(Chamburs, Mareh 3, 1564).
Mr. Hamalton, on 11th Febraary, 1864, obtained & summons,

calimg upon J. . Greenwood, an attorney of the court, to shew

taxation,

The summons was obtained on an affidavit of Mr, Hedges, shew-
ine that three bills of costs had been, i December, 1863, delivered
to him by Mr. Greenwoad, the attorney for the plmatiff, in three
suits to which the bills referred.

The threo suits were all brought by Molliaun, as plaintiff, two of
them against Hedges, as defendant, and the third against Elias
Hedges, his father, as defendant.

The first bill was for a malicious arrest, in which the suit
had gone as far as the declaration, and in which the
custs were stated at .. ... .

The second was for trespass which had proceeded also
as fur as declarativn, and in which the costs were
stated at ........

The third was for trespass to gouds, ir which the suit had
proceeded the same length, and in which the custs
were stated at . L ...,

A fourth 1l ot custs, in a sait in the county court, of
D. E. liedges against Mollison, was allowed to be

added to this application, being the costs of defence,

of which D. E. Hedges 1/as alse w pay. The suit
went s far a8 pleas.  The custs were stated at. ...

{73 87

B I IR AP AP

68 87

58 87

b6 47

Total. tverseenrnenannnn.. $218 08

In each bill there was a large retniner as between attorney and
client charged.

Hedges sworo he became liable to pay the plaintiff’s costs of suit
by virtue of a specint agreement between himscelf and the plaintitt,
of which he annexed a copy to his affidavit, that Greenwood had
notified him that unless the hills were paid to him, ho would bring
an action for the amount thereof,

The agreement was as follows:—

This agreement, madoe the sixteenth day of Novewber, 16863,
between David Scott Blacklaw Mullison, of the township of Mari-
pusa, in the county of Victoria and Province of Canada, carpenter,
of tho firet purt, aud Dauicl Ebcuczer Hedges, of the same town-
ship, vounty and province, yeoman, of the sccond part, witnesseth,
that whereas the said party of the first part, did, herctofore, rent a
farm from one Elias Hedges, father to the said party of the second
part, and for which rented premises there will be due to the said
Elias Hedges, the landlord, on or about the month of December
next, the sum of one hundred and thirty dollars, or thereabouts.

And whereas the said Elias Hedges, and the said party of the
second part, did, on or about the second day of October, lust past,
by distress for rent, and by their bailiff, seize on the goods and
chettels of the said party of the first part, there being no rent due.

And whereas the said party of the first part, on such seizure, did
employ an agent to transact for him business in the premises ; and
whorens such agent did so act, and was paid for such service by
the said party of the first part.

And whereas n suit in the Superior Court has been instituted by
the said party of the first part, against the said Flias Heages, and
also a suit against the said party of the second part, for dumages
for illegal scizure,

And whyreas the said party of the firat part had contracted with
the said party of the second part, to do carpenter work to the
amount of two hundrad dollars, for the said party of the second

art.
P And whereas the said party of the second part, by writ of
capias, did cause the said party of 1 first part to be arrested, and
to be contined in the common gaol of the county of Victoria.

And whereas the said party of the first part Jdid cause an action
for malicious arrest and false imprisonment to be instituted against
the said party of the second part.

And whereas the said parties hereto of the first and second parts
are willing to privately settle and srange the before-mentioned
guits, and every thing avising therefrom, or thercout, or in any
wise relating thercto, 1n a manner 80 s to avoid further litigation.
And the sad party of the firs. part proposes to the said party of
the sccond part, that if he the said party of the second part will
procure a chour receipt fue all rent and arrears of rent due by the
sand porty of the tirst part to the said Elias Hedges, and will also
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ive to the said party of the first part, a < Joar rereipt for the two |
windred dutlars’ worth of work before mentioned | and will also

way the gusty etsred by the sudd party of the first part, and his
}uss of time nad pepsonal exponses in and about the pre wises, smd -
will in additton thereto pay all the law costs anid agengies fees of ;
tho said party of the first part, and all his retaining fees which he!
has made hituself habde for, and all s agonts’ ensts and charges, |
and sl His sttorueys’ cost and eharges, of every hind, that he the®
enid party of the firat puet wonkd therenn canse the anid suits to be
abandoned, and sl further proceedngs staved, hoth sgeinst the
aaid pavty of the second part, and again=t the said Elins Hedwes,
And the said party of the second part agrees to the before men.
tiened propositions in manner followhny, that iv to say: that he
the raid party of the seeond part will pay the reat before wen-
tiuned, and get for the said party of the rst part a receipt there.
for, that the suit iu the county court of Vietorin, Hedges v. Mollison,
is horeby eancelled and withdemwn, the debt of twe lmndred doliurs
on which said suit was instituted beivg hereby paidd ; that he will
sheo pay all the agents” fees and charges in the premizes, which
were incurred Ly the sald party of the first part; and will also puy
all the attorneys’ fees and costs of the said party of the first part,
and also all agents® fees and costs, and all attorneyy’ fees and costs
that ke the said party of the first part is inany way lable for up
to the present tme, snd will pay the retaining fee in Mollison v
Llias Hedges, Moltison v, Daniel B, Hedges, and Mollison v, Hedges ;
amd will wiso, as far as the coats of the party of the fiest part is von-
cortied tn the premises, and his logs of tome and damage vonses
quent on the arrest and proceedings before nentioned, subwit the
smne to an erbileation, to be adjadieated on by three arbitrators
indifferently chosen; and the saic{ party of the first part agrees to
ench proposition; and it is agreed by and between the parties
hereto, that the arbitration ouly apphes to the personal casts of
the party of the fivst pars, w{is losg of time and daw ges before
wentioned only,

1t is further agreed that the costs of the party of the first part
ineurred by hins, a bill of the same shall be furnishied to the seid
party of the second part, by the agent er attorney of the party of
the first part, within a reasonsble time; and the purties are agreed
to the several matters herein comained
In witness whereof the parties hereto have hereunto set their

tamds and aftixed their seals the day and yeor first above written,

Signed and sealed in pre-  {Nigned) Davio 8, B Mornsox, [us.
sence of Josaua Junxstos, Daseer B Hesses, L8,
He filed an affidavit by Mr.

Troxnas Bsirs,

Robert 4, Harvison showed cause.

Greenwood, to the effect. that he is a duly admitted practitioner
of all Her Majesty™s Conrts in Upper Cannda; that he was retuined
by Mollison to proscente . B, Hedues in two superior court snite,
andd also B, Hedees in the Queen's Bencl; that the parties, or sume
of them, seitled the soits about the I6th November hwr; that
Mollison had paid sud satished bim for his costs, that he did not
know anything of Hedges in the matter of his bills, nor were his
Intls by his instenctions ever served on Hedges; that he sent his
bitla to his chent Mollisun, who, on the 2nd Jannary last, puid and
watisfied his for the same i full, and he was satisfied therewith, that
he never natified Hedzes that he would sue him for the amount of
the hills if not paid to him, but he did notify him that he had been
tnstencted by Mollison to proceed against him to recover the eusts
paid to him by his client Moltison: aud that previous te the proceed-
ines in the several cases referred to, hi client Mollison gnve him
the written retmners antexed to the athdinit, and which retaisers
had been rospietively paid to him by Mollison,

Mr. Harrisen argued, that seither court nor judge had power to
vefer an attorney’s bill to taxation, independently of Con, Stat, U.C,
cap. 33 (Womnouth v, Kuight, 3 Scott, 164, Slater v. Brooks, 9
Pawl, ¥ . 3495 Fr parte Cardross, 5 M, & W, 515, Ju re Jonrs,
2L C L 36T da ve Soath and Henderson, 13 LCOP, 9682); that J
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yo fircke & Flager, b Beav, 4ub): that the cases to which he referred,
decided under the corresponding Eaglish canctinent, swe 33 uf 6 &7
Yie ruf) 73, were comteluxiv e on the puint, that the reference mght
in England be made under what s consuonly wlled » the trustecs
elnuse ™ {see. 39 of 6 & 7 Vie. eap 733, that fur some reason or
other the trustees elavse had not been made a part of vuract, that
Er parte (fhass, 8 ¥ UG Lo JL 11, s ervonesus, beendse based on
Jecistons had in Euglung ander * the trustees cluage,” which is nt
in foree m this country ; that the attention of the Jearned judge
who decided that case was aot deavwn to the fact that * the trustees
clase ” was not made ¢ part of our act; ihat even if the reference
could be made nader our “ third parties clause,” i could only be
successful in cuse the party churgeable himsedf made ¢he applics-
tion; that nfter payment he condd not make it, unless under “spe-
cinl circumstances ™ {Con. Stat. U, C. eap. 35, ree. 42}; and that no
special civeumstances weee shown (Jie re Klnwwar, b Jur. N, 8, 423),
Mr. Hamziton supported the sumaons, contending that the third
parties clauge was applicable, and that if epecial elrcumatances
were ne cssary to the suceess of the application, the enormous
nature of the charges made were sutticient special eirenmstances,
Absy Witsex, L—=The retaiaers in the four suits amount to 21103
and the total amount which this distress for rent and arrest of
Mollison nppears to cost Hedges, is as follows:
The four SULS .oy yiarrvarirarscnnastansnsaassacesas 2248 08
Rent mentioned in the agreement. . o oovevivsivnasveaa.. 130 00
Carpenter’s work vefeased .. covii i it aiia . 200 00

595 08
To which, from some memoranda on the papers, wonld
appear to be alsv elndmnble the agent’s eosts (L .o ..., 00
Mollison's aceount {referred to in the agreement) for his
Prrsonal eXPUHSES Lot iiiiiviieierssnvaaaairaaaeas 214 00

Making atotal elalm 0 (.oivuy v ciiiariiieaniiae.. . 8836 08

imposed upon Hedges, besides all his own costs in these faur suits
and proceedings for some kind of action taken by him, which does
not scem to meo 1o eall for such heavy vengeance.

These circumstances geem to me to entitle him to the protection
of the court against such monstrous charges, so far as 1t is possible
for the conrt or a judge to sxtend protection to him,

It is wrgued by Mr. Harrison that as Mollison king settled these
bills with his attorney, so that he canuot call npon him to have
thew referred for taxation, so neither can Hedyes eall upon the
attorney to refer them; and that under any civeumstences Hedyes
cannot, uader our statute, have these bills referred{even if Mollison
could do s0), because Redges has not paed them,

The agreement referved to is deawn with extraordinary care to
compel l’icdgvs, awony numberless other penalties, ** to pay all the
taw costs and agency fees of Mollison, and all Ins retaining fees
which he has made bimmelf Hable for, and all his agent’s costs end
charges, and all his attornes’s costs and charges of every himd”
So that it scems very improbable this eould have been done, or
was in fact done, without Mr, Greenwood's knowledge and advice,
if it were not actually prepared and approved by bimsell,  And as
it is provided in this agreament that Mollisun would furnish a Lill
of these casts to Hedzes in a reasonable time, T mast assume that
My Greemwood knew, when hie was furaishing these bills, be was
fornishing them for the purpose of Hudaes payisg them according
to the agreement,  As they were delivered tn Decembier last, ]
cannot allow a supposed settlement between Mollison and Green-
wood in February afteewards to be made fur the purpore of exdud-
ing Jedges In auy munner from the fullest revision of these bills,
and ay it may b pecessary to have Mollisan before me, 1 shall
retita the present applieation, and enlacge it untit Mollison can be
called upon to show cause why the bils showld not be referred to
taxation,

1f Hedges had been told, at the time of the settlement, how much

wee 38 af that statute commaunly callud ** the third parties’ clause,” ! hig ensts were, and had assented to them, and had paid them, ovif
did ot nid this applivation; that applicant was not 4 party “ liable | Mallivon had then paid the amount, I should not have felt at hberty
ta pay, or o bhad paid” the bills within the meaning of that sec- | to re-open the mutter; but when it does not sppuar that Hedges
tinn; that 1o was elear he bad not paid them; that he was not o’ knew anvthiog of the amount, o, even if he did, that be iy yet
pacty ~Hable to pav,” beeaase te habadity intended was one ta the | vanelnded from disprtting it, 50 long as it has not been paid by hiw,
atror v, et not the cawe of a mere sofuateer, who, for purfases (1 Sk 1 am pot warenated in vefusing a reference,

of « ympoomise, had agreed, as between himself aud the elient, 1o} The control exercised by the court over ws own otficers 3a for the
nay the attorney’s bill (Lengrord v, Nott, U Jac. & W. 2815 Jn | protection of suiters; and an alterney can i more insist vpon an
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exhorbitant damand, if it be ane, beeause he hag it in writing, than ; that he, Hedges, wauld caping Mollizon, and that he wauld put ham
he ean do su when he has no weiting ahatever I a writing were | inatizht piace | that Moliizon pmgidoy ed deponeut to retain for lua
to be a protection to the attorney, he would be as theronghly | Joba Hana o Greansoud, sttoracy at baw, to attend to his interests
berond the control of the court as if he were a strasger to, 5 the premises, amd that ot suel regiest, depossent commuuiested
instend of beimg an offiver of the court, and exemption bas never | with the enad tirecawood  that 1w eonvequence of the smd Mollion

been claitned to such an enfent as this vet,
I do not tash b necesrary at present tu express any opinion
uprm the other very fuguetant point raised by Mr, Harrison,

B )

On the 24th Febraary, Mr. Justice Adam Wilson granted a sume
mons to the applicant entitled in the mader of the attorney, calling
upon Mollizon te show eause why the several bills of costs rendered
by Greenwood to Mollison, and delivered to Hedges, shauld not be
referred to the nester for taxstion, and at the same time ordered
the former summons, callinee on the attorney, to stand enlarged
until the return of the second summaons,

Un the 2nd March both summonses were returnable in Chambers
Before Mr, Justice John Wilon, who was then in Chambers,

Lobert A, Hurvisan shewed canse ng well for Molhon as for
Greenwood.  He filed on the part of Mollison nn affidavit of
Jushua Jobnston, wherein it was sworn: That on or sbont the fifth
dey of Uctober lust past, Mollison employed him, deponent, us his
agent, to sttead to & certain matter for i, wherein Elias Hedges
and Daniel E. Hedges had by distress for vent seized the goods and
chattels of Mollison; that at the time above reforred, “iollison
gave to depouent the inventary and notice which was served on
fiim, Mollison, by the baihiff who acted for Hedges; that the eaid
inventory nnd notiee stated that the selzure befors referred to was
mude for arrears of rent due in the month of December previous,
whieress there was no rent due, Mollisou having paid the same and
wodueed to deponent a receipt for all rent due up to the 1st of

farch, 1863, and <igned by the landlord, Elias Hedges; that at
ot about the time Mollison Z\vho iz a curpenter by trade) rented the
farm from Elias Hedges, he, Mollison, purchased goods and chattels
consisting of horses, harness and waggon, with other farming
Bnplements, from Daniel E. Hedges, the son of Ehias Hedges,
amounting to the sutn of two hundeed dollars, and which amount
Mollison agreed to pay 1o Hedges in carpenter work, aud which
work was to be done and performed in one year therenfter; that
Hedges did not. require the work to be done within the tune limited
for the performance of the same, and requested Mollizon to eatend
the time for g year longer, and Mollison consented thereto; that
hefure the seizure before mentioned, Hedges required Mollison to
give his note for %200, payable in one year after date, instead of
the earpenter work before mentiuned, but Mollisen refused to pay
far the goods and chattels in any other way than in carpenter
work, ag was agredd on; that subsequent to the petiodsin the pre-
ceding paragraph mentioned, Daniel E. Hedges informed deponent
that be, Hedyges, was advised to join in the warrant with his father
{the real landlord), so that Malhison could not make e witness of
Dauiel B, Hedges, in the matter of the rent claimed to be due by
Mollizun to Elius Hedues, by virtue of a certain memoramiune by
way of lease, made by and between Mollison and his landlord, 3.
Hedges, and to which memorandun of lease D E Hedues was the
only subseribing witness, that the seizuve befure mentiveed was
muade a3 deponent verily believed, for the purpose of bringing a
pressure to {war on Mollison, to compel him to give his note for the
goods and chautels befure mentioned; that B, Hedges and D, E.
Hedges did wot scll the goods and chattels svized before nuentioned,
but Eid, on the Tth day of Uctober last, surrender the same, that
bewgr the day on which they were advertised to be sold, that, un
the 8th day of Octuber Tast, . E. Hedges did, at the towa of Lind-
say, make vath that Mullison was about to abscond, whereapon a
capins wasisoued on theninth day of October, and the sheriff of the
cuunty of Victuria, arrested Mollison and conveyed him to the
common gavl of the connty of Victoria where he was kept confined
fur cight dayy, at which time he was liberated on bail; vne Reuben
King, a faruwr, residing i the towaship of Mariposa, in the county
of Victoria, and who 1s a man of irreproachable character, and
whost truth and veracty cannut be doubted did make aflidavit
befure deponent to the following effeet, namely : That he saw D
1 Heduos, when wotng to the tonn of Lisdsay, on the Sth of Outo-
ber Iast, that Hedges wivrmed him, King, that his weizure of the
woods and duattcds of Mollisua was illegal, and that be was forced
W surrender the guuds aad (hattds, and that Heldges further said,

fresnling at a considesable distanee from any county 1own, snd it
being onvesniont for Bim fa attend to all santters himeelf, and so
p ek 13 to tvare on the part of Greensusd extea ditigene,, and at
the smallest trouble possible to Meollisou, ho agreed nnd bound
himself to poy to Greenwoud a retaining fee in each <uit vver snd
{ abave hiv cudds; that the following actions at law were instituted,
viz., Maollisou v. Etae Hedges, leunl seiawre, sudMoltison v, Damet
B, Hedges, vomlicious arrest amd falzo dmpaisonment, and by D, E,
Hodges Mollison sts Hedges, capins; that in each of the cauces of
the next preceding parageaph meetioned, Mollison guve o retainer
[to the raid Greenwood, amd deponent wrote the same; that they
Fwere given on the day of the date thereof, that on the sixteenth
day of Navember lnst, or thereabouts, depanent fiest spoke to
Lianiet E. Hedgen, he having vequested Mollivon to stay pracevd-
Uinaes and settle all matters, and he nlso expiressed bis regret that
Phe seted 23 he hud done, but be exeused him<elf that he got bad
' advice from hig adsisers; that Mollison for alength of time refused
{to compromise, he feeling very indignant and ontraged ot the
course pursued by Hedges, and which Mollizon declared to be an
outrageous persecution, that deponent advized Mollison to settle
with the Hedges; that deponent wrote the agrectuent enteced jnto
between the parties; that deponent, wrote down as nearly as
possible the agreemont as made; that deponent read it over at
teust twice, stawly aud distinetly, to the parties, befoce they exe-
euted the vamne s that they clearly aud distinetly stated that the
agreement was correet and as they made it, and that they undep.
stood the same; that Greenwood did not dictate the sgreement,
that he was not present when 1t was weitten ; that he did not kuow
the terms of settlement s and that he bl not anything to do with it
in nny way or manger; and that deponent, a3 Mollison's agent,
wrote the agreentent; that some tinse sabsequently, the said
Greenwoud sent to deponent billx of co<ta to be given to Mollison,
and which talls deponent afterwards, as Mollison’s agent, delivered
to DL E. Hedges, vequesting pagment of the same,

My, HMarrison argued before Mr, Justice Johu Wilson, to the
same effect as he had done befure Mr, Juntice Adam Wilson.

C. 3. Patterson supported the applieation,

Juns Witsey, J~—1 bave consulted Mre, Justice Admn Wilson,
We have conie to the conclusion that there rught to be a eoference
in this matter, amd that the reference ouglt to be an the wwual
terms, I Mr. Greenwood i3 dissatisfied, be must take the opinwon
of the Court on the questions raised by lis counsel,

Iy ke Wisttay Ress,

Hubear corgree—Sufliciency of maleraltwEffect of drfectier matenale—Sufficiency
of commatment 1 defaull of surcties fo Reep the pevot—2twer of Judge
i chambers.

ekd, 1at. That the afliderit upon which au order for 2 weil of kaleas corput is
maved should be Intidd Lo one or otber of the Buperior Courts,

Frels, 20, That as & geteral ruls the adiduvit sbouid be smade ov the prixoncr
himeelf, ar ponto reason, ruch as sowrefon, &o ., shown for bix net making it

Feld, Srd. That i s diserothonary with the judge o whom the application is
made to reecive an altidarit of a dafforent hanyd

Field, 41h. That §¢ 42 suflicient toreturn to a wot of kabras corpus a copy of the
warrant under which the priconer i3 detained, and not the ariinal

Fieht, 5th. That a commitnent In defanit of suretios t hrep the pnace vhonld
how the date on which the wonds were alleged to bare beea spoken, and con-
tan & statement to the effect that complataant (= apprebirnuve of tedily texr.

Quare. Cun a judge in chambers vosciad hiy ovder fur & Aabeas corpus, ot grant
the weak el o the gronad that it lssued lopravidently.

Quearre alan  Has a judye fn chambers powar, by suauous to call upan the progs
cutor or Magsteate to <hew caure why a writ of dabeas orpue ghould not lsxue
instead of at ance ordering the tssus of the writ,

{Cmasenrne, March 3, 1864,

M C. Cameran, Q. €, on the 20th of Fubruary last, had nmde
application to Mr, Justice John Wilgen, sitting in Chambers, for an
arder fur a writ of Aabeas corpus, directed to the gadler of the
county of Watorluo, to bring up the budy of Willians Ross, detained
i illegal custody as B owas alleged,

The appltcation wos made apon an affilacit {not intitled in
any eourt} the gaoker of the county of Waterloo, ta the effeet
that vi the 25tk of February, William Ross was delivered mto Jus
peustody by Thuwas Avmstrong, s coustable, under and Ly sirtue
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of & warrant of which le aunnexed o true copy, and that William
Rors was not detatued in his custody under any other proceas, civil

or criminal,

The order wns made, and on the same day a writ of Rabeas corpms
was issued from the Court of Queen’s Bench, directed to the gaoler
at Berlin, commanding lun forthwith to bring up the body of
Willinm Ross,

tohert A. Harrison, on the st of March, upon reading the affida.
vit on* which the order was made, and the order itself, obtained
from Mr. Justice Adam Wildon a summons, returnable on the next
day before Me. Juatice John Wilson, calling upon Willhiam Rosa, his
attorney or agent, to shew cause why the order of Mr, Justice John
Wilson should not be set aside, and all proceedings subsequent
thereto, including the issuo of the writ of Aadeas corpus, upon the
grounda:

1st. That said order was made without any affidavit intitled or
styled in this court being first filed on the apphication for said
order.

2ud. That raid order was mado without an aflidavit of said Wil-
liam Ross first being filed, or it being first showa that he was
coerced and unable to make an af’ lavit,

Oa the 2nd of March the gaoler returned that he had the body
as he wus commanded, and 1hat the cause of his detention wasa
warrant, of winch he annexed a copy to the writ. The warrant was
in this form:

Pravixe: or Caxap, To the constable of Berlin and to the
County of Waterloo, > keeper of the common paol of the said
to wit: county at Berlin in the said county of Wat-
erloo: Whereas on the twenty-fifty day of February, instant, com.
plaint on oath was made before the undersigned, one of Her Ma.
Jesty’s Justices of the Peace in and for the cor sty of Waterloo, by
James Glennie, of the township of Woolwich, said county and Pro-
vince, that Willliam Ross, of the same place, in the county aforesaid
did (omitting date) threaten to take revenge on eaid James Glennie,
that he had an instrument. showing a revolver, and would use it in
some convenent place (oimtting statement of fear of bodily injury),
And wherens the said William Ross was this day brought and
appeared before me the said justice to answer unto the eaid com-
plaint, and having been required by mo to enter into his owo rocog
nizance m the sum of £200, with two suflicient sureties in the sum
of £100 each, a3 well for his appearance at the next general quar-
ter sessions of the peace to be held in and tor the said connty of
Waterloo, to do what shall be then and there enjoined him by the
court as also in the meantime to keep the peace and be of good
bebaviour towards Her Majesty and all her liege people and espe-
cially towards the said James Gienme, and the smd William Ross
hath refused snd neglected and refuses and reglects to find such
gureties,  These are therefore to conuund you, the said constable
of the town of Berlin, to take the said Williain Ross and him safely
comvey to the common gaol at Berlin aforesaid, and there to dehver
Lim to the kecper thereof together with this precept: and [ do
Jiereby command you, the said keeper of the said common gaol, to
receive the said Willuun Ross into your custody in the said guol,
there to imprison hin. untii the said general quarter sessions of the
rmcc, unless he in the meantim find sufficient sureties as well for
1is appearance nt the said sessions as in the meantime to keep the
peace as aforesaid.

Given under my hand and seal this twenty-fifth day of February,
in the year of vur Lord 1864, at the village of Conestogu, in the
county afvresaid.  [Signed,] Witnisw Hesory, J. P [Ls]

Mr. Cameron asked lease to file the writ and return, and having
done 8o moved for the discharge of the prisoner upon the grounds:

1st. That the warrant did not contain the day on which tho
alleged threatening words were used, and for all that appears they
were too remote to cause a present apprehension at the time the
information was laid.

2nd. That the warrant omitted all mention of fear or apprehen-
sion on the part of James Glenuie, at the tie the infurmation was
laid.
1t was then agreed that the suminons to set aside the Labeas. and

the prisoner’s right to luy discharge under the hdabeas, should be.

arcued together,
Me. Harrson comtended that the weit was issued improvident]y

and should Le quashed, or the order for it resainded upon the . writs of Aebeas corpus in Upper Canada.
7 Pl

arounds.

.

1at. That the atfidavit, not being intitled ju any court, was not
auch an aflidavit as perjury conld be assigned upon, and thereforo
was no atlidavit, citing In re Eeelex, 6 U, C, 1. J. 89 Con. Stat. U,
C. ch. 24, see. 6; Pualmer v, hodgere, 6 U, C, L. J, 188,

2nd. That the atlidavit, even if properly iatitled, not being made
by the prisoner himaelf, and it not being showa that hy was cocreed
or unable to make an atlidavit, was insutlicient, citing the casy of
the Cunadian Prsoncrs, 5 M. & W, 32,

He also objected to the return as insufficient beeanae o copy only
and not the orginal was returned, and for all that sppeared the
original was without a eeal.

He argued against the prisoner’s discharge :

1st. That the date was immaterinl, that the court could not and
would not presume a remote date, but rather that the date was so
recent as to justify the magistrate in what he had done, and
cited The King v, il'rr‘gurthcn, 5 B. & Ad. 678 ; The Queen v. Dunn,
12 l\d. & l.l 6599,

2ud That it was enough for the warrant to show werds calen.
lated to produce a breach of the {:oacc, without in so many words
shewing actunl apprehension of bodily injury, that the object of
the proceeding was ta prevent the commission of a erime involving
an assault, that *ho words used indirated an intention to commit
a crime of that nature, and that the effect of the commitment was
to Qrevont that intention being carried into effect, citing Hayeock
v. Spark, VEL & B. 471,478, 482,488, 487 ; Burns, Justice, * Surcty
to keep the Jeace.”

31, Q. Camerdn, contra, argued that the order for the writ might
be made wihout any affidavit; that the affidavit used, though not
intitled in any court, was a suffivient aflidavit; that it was in the
discretion of the judge to have required an effidavit made by the
prisoncr himself, that having dispensed with it it wastoo late after
issue of the writ to raise the objection; that the return was sufli-
cieit, though not having the original warrant annexed; that tho
attering of the words invelving the threat, and not the warrant,
was “the cause of the detention” , that the warrant was rather
“the means” and not the “cause” of the detention; that the war-
rant was defective for the two reasons as<igned, as might be seen
by reference to Con. Stat. Can. p. 1131, 1132, that a blank is there
left for the date of the speaking of the words, and that as to the
fear it is there stated, *and that fiom tho above and other threats
used by the suid A. B. towards the said C. 1), he the said C. D. is
afraid that the said A, B will do him some budily injury snd there-
fore pray, &c.””  ile cited Fder's case, 2 M. & S, 225; Vask's case,
4 B. & Ald. 295; Souder’s case, 4 B. & Ald, 294,

Joux WiLsox, J., having heard the argument, remanded the pri-
soner to the custody of the gaoler of the county of Waterlou, to ba
by him delivered to the gavler of the united codnties of York and
Peel for safe custody till next morning, then to be produced before
him in Chambers to hear judgmment.

Jou~v Witson, J, 3rd March, 1864—1I think the objection to the
affidavit, that it is not intitled in any court, a good objection. Had
my attention heen drawn to that fact at the time application was
made to me for the writ, I most certainly should not have made
the order.  As a goneral rule also the affidavit should be made by
the prisoner huns.lf, or reason shewn why he does not and cannot
make an affidavit.  Stll I apprehend it is in the discretion of t o
Jjudge to receive an aflidavit of a different kind.  Whether 1 should
have done so or not at the time the application was before me, had
my attention heen divected to the fact that there was no affidavit
made by the prisoner, I need not say.

I think the writ issued improvidently ; but T am not sure that 1
can now quash it or reseind my order upon which it issued. Even
if it were clear to me that [ had the power, 1 do not know that [
wouhl exercise it now that the writ has been returned and filed,
and the prisoner is here awaiting my judgment.

In England I find it is often the practice, instead of allowing the
writ to issuc in the first instance, to grant a rule nesi only. Had
that been done here the writ would not have been 1ssued upon the
defective materials, Whether a judge in Chambers can grant a sum.
mons only fur the writ is a question. T have not found the rcport
of any case in England where a judge in Chambers has done s, |
intend to bring this matter before my brother judiges in order that
sume settled practice way be agreed upon in regard to the issue of

[

In the meantime ¢ must order the discharge of this prisoner,
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think the warrant bad upon both gronads of ohjection agmnat ot !

In my op nion i <hould have contained the date on which the
words were allegea to bave been spoken, and also a stateent to
the eifect that comp ainant was apprehiensive of bodily nyary,
Bath cerm to be requived by the forms of mturmation amd warrant
given n Con, Stat. Can p. 1138, and neither ought, [ think, to be
dispensed with,  Let the prisoper be discharzed,

Order accordingly.

CHANCERY.

{Reported by A Graxr, Ksq, Barristeral-Law )

Muvsox v, Hart.
Yartnership—Prncipal and agent.

By articles of agreement entered into by several peraous, it was stipulated that
ons of them should furnish the premises. 1o which to carry ou the business at
a sitpulated rental, and capital for carrying on the business at a certain rate of
ti:tereat, and that he should recelve a stipulated sum snnually for his time
2.3 expenses, and the others certaln stipulated sums, together with a certaln
P oportion of the net profits  JId, this contract had the effuct of creating s
sjecial aguncy, not a partoership, betweon the parties.

“*he hll in this cauro was filed by Roswell Carter Munson
aguinst Joseph Hall, praying an sccount of certain partaership
doaiings between them and certain other porsons; that aniujuunc.
tion might izsue against the defendant from collecting, alienationg
and iotermeddling with tho assets of the partuership, and that a
receiver might be appointed on the grounds stated in the bill;
that defendant was a citizen of and resided in tie United States of
America, whither it was alleged he was about removing the assets
of the firm, and had excluded tho plaintiff from all a:rangements
of the partnership sffairs.

The defendunt answered denging that a partnership bad ever
existed between him and the plaintiff and the other persons men-
tioned in the pleadings, and that plaintiff, in acting under the
agreement, was so acting only as the agent of the defendant.
The agreement uander which tho trapsactions took place was as
follows :

«This memorandum of agreement, made this first day of Jan.
usry, 1862, between Joseph Hall, of Rochester, New York, of tLs
first part, and R. C. Munson, Ira 8. Otis, and C. R. Cook, of the
second part, of the village of Oshawa, Cavada West, witresseth,
tha: for the purpose of carrying on & mapufacturing tusiness
similar to that oarried on by the party of the first nar’. during
the past three yeara, the party of the first part ageess to far-
pish the premises, mach dery, and tools now owned and oscupied
by him in the village of Oskawa at an annual lease of $2,200, and
slso furnish capital for carsying on the business at an interest of
seven per ceut. ; said Hall determining the awount and kind of
business to be done, and receiving a salary of $500 per annum
for timo and for expenses to Oshawa and about Rochester ; extra-
ordinary expenses to be charged additional.

¢t The parties of the second part ag.co to render their time and
services 1o managing and conducting the business carried on,
receiving thercfor each a8 follows :—said Munson $500 and ore-
fourth nett profits; said Otis S600 and one-eight pett profits, at
the expiration of each year. This contract to contioue in force
three year: unless written notices be given by one of the parties
within two mu.nths of the expiration of each year; said party of
the second part agree to furnish u statewent of the transactions
of business each month.

¢ It is agreed between the parties that tbe machinery, oxcept
the natural wear and tear, shall be kept in repair at the expense
of the basiness.

¢ It is further agreed between thc partiea that the portion of
premises now occupicd by A. S. Whitney & Co. do not come into
the possession of said business, por the rents, until the first day
of July, 1862; but the business shall receive &8 proportional cost
of expense furnishiing power to smd Wintney & Co

¢ It iy further agreed that the party of the fust part shall
receive the capital advanced by him out of the proceeds of the
Liusiuess first, and that the reat shall be paid on the 1st July snd
1st Jaouary of each year.”

1. nopenred that Otis and Cook had assigned all their interost
under this agreement to the defendant.

Tho question principally discussed at the hearing was whether
a partnerstup had existed between the parties, or whotber they
stood in the relation of prinoipal and ngeat to each other.

The ¢auso came on to be heard before his Honour V. C. Esten,
at the sittings of tho court in tho town of Whitby in Octoeber, 1863.

Blake, for the plaintiff,

Fuzgerald for defendant.

Acter taking timo to lgok into tha evidenco

EsTtky, V. C.—Upon the question whether tho agreement in
this case constitutes a partoerskip or special agency different
miods might well arrive at ditferent conclusions. The construe-
tion of tho agreoment is oxtremely doubtful, and either view
might be adopted with much reason. I am bound teo to say, bow-
ever, that I havo great difficulty in distinguisbing this caso {rom
Kurtsch v, Schenck, 18 L. J. N. 8. Ch. 386. I think tho agreo-
w.eat must deternunae tho relation of the parties, as the answer
Joes not suggest that it was not correctly drawn or did not truly
express their intention: and even if it did, the ovidenco is
altogetber too shight to vary tho written instrument. Upon tho
whole, howover, Lincline to the opinion that it created a special
agency, and not a partoerslip. Fortunately the result is the
eame, or neatly the same, whichover counstruction is adopted.
Tho only differonce that occurs to mo is, that in case of n part-
pership and 1n regard to unfinished stoek after a deduction for
labour and expenso bestowed vpon it by Mr. Hall, the whole
value would belong to the patnership, whercas in case of a
specin) agency the agents woull be entitled only to a share of
profits arising from the time, lsbour and expense bestowed pre-
viously to the termipation of tho agency. 1 think tho apents
were entitled to shares of the profits, and were liable to third
partics ag pariners upon the autbority of the cases cited by Mr.
Fitzgerald. Their right to a portion of the profits gave them an
interest in tho things from which the profits are to arise, namely,
the debts and the stock unsold. They bave a right to seo that
the debts are judiciously snd carefully collected, and the unsold
stock, finisbed and unfinished, disposed of to the greatest advan-
tage 80 ns to yiold tho groatcst amount of profit. This circum-
stance alono, it would seem, would give a right to a receiver and
injunction. But Mr. Hal, acting doubtless in good faith, excluded
the plaintiff from this interest—olaimed the property s his own
absolutely, and insisted that the plaintiff should ook to him per-
sonally for his remuneration. With regard to the e*ock remain-
ing at the termination of the business, I presume it must be now
nearly if not enurely consumed. No good would be done to the
plaintiff but much harm to the defeadant by stopping his trade in
order to separate what remains from the new stock, which if
effected, it would be difficult to dispose of, and it would be
better for the defendant to use and acccunt for it.

Tho agreement created a special agency with a right to a share
of the profits and a consequent interest in the proper disposition
of tho stock.

Decree for account of transactions to st of January, 1863, and
of dealings with stock, fimshed and unfinished, ginco. Master to
apportion profits of unfinished stock between old and new business.
Further directions reserved.

A receiver will be appointed, and an inianction will gu as to
debts duein respect of the year’s businesa,

CagrroLyr v. PerTIL

Injunctim against munwcpality—Voul by-law.

Whers partles complaining of the Sllegality of & bylaw of a municipal
corprration permit a tori of tha courts of common Jaw 10 pass without moving
therein 1o quash it. this court will refuss to Yaterfero Ly injunction to restrain
tho1 japality from pr ing to enforce the provisions of their by-law,

This was & bill filed by Jokn Carroll, and others on behaif of
themselves, and all others, the ratepayers and inhabitants of the
county of Perth; the Stratford gravel rosd, and seversal of the
township corporaticns praying, amongst other things, to have
the by-lInw of tle county, therein mentioned (and known as by-
law No. 91) passed for the purpose of constructing certain roads
in the courty, declared illegal aud void, and to restrain the muui-
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cipality from acting o1 such by-law, and frem making, issuing, or
negotiating avy of the debentures ordered by it to be issued.

A motion was made upon notice, before bis Lordship, the
Chancellor, for an injunction, in the terms of the prayer of the
bill, which application was refused, liberty being given, howevor,
to the plaintiffs to put the cause in thelist of causes for re-heariog
and which, accordingly came on before the full coart.

Strong, Q. C., and Blake for the plaintiffs.

AMclennan, contra.

The judgment of the court was delivered by

Vasgouanset, C.—When this case was before me on the
motion for an injunction to restrain the defendants from acting
on their by-law, passed the 16th September, 1863, and numbered
91, [ expressed an opinion that the by-law was bad, on the
ground that it was not based on the assessment as made and
revised last before the by-law was passed, but { refc d the
iojunction at the instance of the plaintiffs, because I thought they
had not come for it as promptly as they should have done, and
bad waited till after a term in the common law courts bad elapsed,
during wkich tho validity of the by-law might have buen tested
before one or other of those tribunals, specially charged with the
cognizance of such matters, and all necessity for the aid or inter-
vention of this court thus have been avoided. On this vehearing
my brothers, with myself, are of opinion that the by-law is invslid,
on the ground mentioned, and we have not considered it necessary,
therefore to examine any other of the objections to it. They,
however, think that the plaintiffs may have been misled by the
action of the court in Smith v. Kenfrew, before my brother Esten
and by the absence. hitherto, of any rule requiring parties to
proceed at the earliest opportunity to obtain 1 .e action of a court
of law, and that to refuse intervention, therefore, in tho present
case, might be acting somewhat hastily. I yield to this view,
but with some reluctance. The bill in this case was filed on the
20th October. Nothing new has transpired since; nothing has
been added to the plaintiffi's case. A term of the common law
court intervened before this motion was made, and a prompt
application then and there would have rendered the action of this
court unpecesary. Our jurisdiction in such matters, it seems to
me, i8 eseentinlly preventive, and, therefore, ancillary. It ghonld
only be invoked and employed where absolutely necessary ; and
thie cannot bo where the parties secking it might have gone to the
proper tribunal, and had removed or abolished the epactment
which they ask this court to restrain the use of till its validity
can be ultimately secttled. Thoe remedy by application to the
courts of law is speedy and inexpensive, compared with proceed-
ings in this court. That vemedy might have been pursued last
term in this matter, and this court relieved of the trouble, and
the parties of the oxpense, of an application here. When there
has been no opportumty to apply to a court of law, the exercise
of the jurisdiction of this court, by way of prevention, may be
most salutary, and even where thero has been opportunity, and
no default in the partics applyieg, the court may, undor special
circumstances deem it right to interfere; but certaintly not at
the instance of any rate-payer who miglt have gone to law, and
had the matter settled there, instead of cominy into this court,
sod placing it in tho embarrassing position of restraining action
on n doubtful by-law, which mny be afterwards upheld by the
court which is moved to quash it.

McAxasy v. TURSBULL.
Satule of Prauds—Ejulies before 1818—Salz of right to dowes under Bzecution—
Cusls.

The reveral parta of acontract not taken out of the Statulo of Frauds by part per-
formance. must be proved by writiage,

There being vo ~ourt of oquity in 1816, makesno difference in the rizhtxcfa
purchaser at that time, as all that can be aafd ix that the laws of the Province
hixd not then provided tha machinery for daaling with equitable tights

A mero right to dawer {1 not mich an ostato or Interest in land, ax can bo selzed
20:¢ 201d by the 2henfl under an oxecution,

The nole defance having fallad and the grounds on which, on rehearing judement,

to whom Robert Smith conveyed tho land after bis marrisge with

Agnes.

The defeudants caso at tho hearing, was, that beforo his mar-
riage, Robert Smith bad contracted to sell the land in question to
Kimmerly and Hubbard, under whom he claims.

The material dates were contract of sale before or on 12th
September, 1816, Robert Smith not having then received s patent
from the Crown; igsue of tho patent to Robert Smith on 30th
November, 1816 ; marriage 4th April, 1817 ; conveyance to Robert
Smith to Kimmerly and Hubbard, the 17th of the samo month.

It was admitted that the puchase money was paid to Robert
Smith, before the marriage.

The contract or memorandum ret up, read as follows : —* Mem-
orandum of agreement, entered into at Thurlow, the twelfth day
of September, 1816, between Andro. Kimmerly and Joba E-bbard
of the one part, and Robert Smith of the other part, as follows—
the said Kimierly and Huabbard having purchased of Roberi
Smith, lot number twenty-four, situate in the village of Bellevillp,
together with the buildiags thereon standing, it is mutually

- agreed upon by the said parties, that the said Robert Smith is to

remain in possession of such part of said premises, as are occupied
as »n dwelling house (until he prepares another place of residence)
freo of rent. It is also understood and agreed upon, that whatever
expenses may attend the finishing off of the kitchen in the rear of
the house, agrecable to the mode intended by the said Smitk, are
to bo paid to the said Smith by the said Kimmerly and Hubbard,
and at the nett price of the raterials and work required.”

Strong, for plaintiff; English, for defendant.

SeuacaE, V. C.—This paper, it is to be observed, is silent as to
any consideration paid or to bo paid. It is said for the defendant
that it assumes that the considcration, the purchase money, had
already been paid. If it had been a contract to convey, there
would be room for such construction. But it isnot. Itisonly
an agreement, collateral to contract of sale, which it recites, in
relation to possession, and the finishing of o kitchen  The contract
of sate itself, whether verbal or in writing, may, consistently with
this instrument, have been silent as to consideration, or moy have
provided for its payment at a futuro time.

Tho logal estata heing in Robert Smith at the time of the mar-
riage, the dofendant must shew that the equitable estate was io
those under whom he claims; and to do this, must establish, I
apprehend, that thero was a binding contract of sale, enforceablo
in equity. The poper which I bave referred to, would be, I think,
a sufficiecnt memorandum or uote within the Statuto of Frauds,
though not itself a contract of sale: if the consideration had been
expressed; but without that, it is imperfect. Part performanco
by possession is urged; but it does not appear whether the
possession was before or after the marrisge. But suppose posses-
sion proved, there is still wanting evidence of a perfect contract
by parol or otherwise, because the price of the thing sold is not
proved. It may be that thu price was to be ascertained in some
way which the court cannot exccute.

1t must then rest upon this, that as a fact, the purchase money
whatever tho amount was, was paid before the marriage. It has
been decided that payment of purchase mouncy, 13 not part per-
formaunce to take the case out of the statute.  But the purchaser’s
positton would be this, ho had a sufficient writing within the
statute, except as to one point, the consideration, and thatit might
be agreed bad becorae immaterial, because, whatever it was, it
bad been paid. But Iam not satisfied with this reasomng ; be-
cause, the contract not being taken out of the statute by part
performance, the geveral parts of the coutract must be proved by
writing, one as much as the another ; in proving payment of tho
purchase money, the amount of that purchase money is of course
cssential, and that would be proving une term of tho contract by
parol.

I do not agree in the plaintifis contention that there being no
Court of Equity in Upper Canada at the date of these transactions,
can make any difference in the rights of the purchaser. AN that

dafendants favour rested, were nothero painted to by defendant, the bill thoukh | can be «aid i3, that the laws of the Province had not at that time,

dintnioed was dismissed withaut coste.

of Agncs Smith, widow of Robert Smith, in a parcel of land in the

{ provided the machinery for dealing with equitable rightsa.
The plaintiff filed his bill, a< having acquired the title to dower !

Bat I think I nught not to conclude the defendant by the evidence
now before e [ have very httle doubt that there was a con-

Towa of Belleville, against the defendant, as claiming uader oue | tract of sale before the marriage, and think it very probable that
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it is capablo of proof, by evidence of possession or otherwise, and
it may properly, as this is & motion for deeree, be by affidavit;
but it must be upen payment of the costs of tho day, which I fix
at £2 103,

The cause being reheard, the judgment of the court was delivered
by the chancellor.

Vaxkotcungtr, C.—The only position taken before us by the
defendant, is that the land out of which dower is bought, had been
sold by the husband prior to his marriage with the widow, whose
right to dower the plaintiff claims to have acquired by virtue of
a sheriff’s salo and deed. A3 such assignee he asks that the dower
may be set out 9s assigned.

We wero of opinion st the close of tho argument, that the
alleged sale was not supported in proof, aud that this the only
defence urged to us, failed.

The court, however, doubted whether the sheriff could sell this
right to dower, and Laving given the learned counsel for the plain-
tiff, an opportunity of sustaining the sale if he could, and heard
his argument thereon, we are of opinion, that the sheriff’s sale did
not pass avy interest to the plaiatiff.

1t is clear thatat Common Law, such right would not be saleable.
The widow has no estate in the land tilt her dower 18 assigued to
to her. She has not even a right of entry. Tho frechoid falls at
once upon the heir, who holds it in its entirety till the dower is
assigned. Until then, the widow really has pothing in tbe land.
She merely has a right to procure something, viz., dower. She
cannot until assignment, enter upon the land or any portion of
it, or assert apy description of right in it, except by action to
procure an sssignment. She is & mere stranger to it, and like
any other stranger, a trespasser if she ventures upon it {Parke on
Dower, 283, 268, Smth v. Angel, 7 Mod. 40; Rexv. Inkalitants
of Northweald, Bassett, 2 B. & C. 724; Rex v. Inkabitants of Berks-
well, ? B. & C. 642). This right she may now assert. She may
not choose to distusb the heir or interfere with his freehold; and
if she does not, who at law can do so for her? I asked in the
argument if there wasg any instance to be found of an ascignee of

The affidavits shewed that D. K. F., had left or absconded from
Toronto sescral months ago, and set forth in detail various
inquiries respecting him and his present place of abode, made at
his last places of businessin Teronto, and from fricuds and persons
connected with him in business and otherwise in that city. They
also stated that inquirics had been made as to his wife's residence,
and that she was believed to have joined her husband.  Also that
ineffectual inquiries bad been made for him at an hetel in New
York, wherc Le was supposed to be.

The affidavits shewed that no information could bo obtained as
to his whereabouts, though it scemed probable that he had been
in New York, and was still there or in somo other part of the
United States.

VasgouvanseT, C., granted an order, that the master's notico to
incnmbrancers should, together with the order, be served by being
published in a Toronto newspaper and in one published in New
York, for four wecks preceding tho day fixed by the master’s for
procecdings with the inquiries in his office.

Haexiv v. Rammox.

Altachment for costs—Liabilily of shersff fer an escape— Measure of damages.
Costs were ordered to bo pald, and in default attzchment fasued, tpriorto 22 Vie,,

ch 33) undor which thu sherif arrested the defendant, and accepted tait to

the limits. from which he escaped.

Ldd, that the shortff wax personally Hable for the damagoe occasioned thoreby, to
be measurad by the value of the custody.

Hefd. also, that fssulog a fi. fu. fur theso oosts had not waived tho right of plaln-
ff to apply agaiust the shend.

The plaintiff obtained a decree in this cause, with costs, against
tho defendants, as is reportad in Graut's Ch. Rep., vol. vii, p.
243.

The defendant Rabidon, being served with this decrce, made
default in the delivery and execution of deeds, as directed thereby,
| 2nd also in payment of the costs taxed, and an attachment issued
‘in the month of June, 1838, directed to the sheriff of Lssex.
The sleriff, soan after, made his return of cepr corpuas.

In the

5 doweress bringing a writ of dower in his own name? None such | ;nonth of October following the plaintitffls learned that the sheriff
was shown, and I am not aware of onc. had taken bail to the limits. that the defendant had escaped, and

This being the position of the right to dawer at Common Lawr, {had removed to the sta‘e of Michigan , thercupon, the plaintils’
it is nevertheless contended that it may be sold under the 6 sec. of i aolicitors wrote to the sheriff, expressing their dissatisfaction with
ch. 90 of the Consolidated Statutes of U, C., as being ** a contin- | this step, and explaining the reasons on which they objected, and
gont, an cxecutory, or a future interest, or & possibility coupled ! especially because the defendant had been ordered to deliver up

with an interestin land.” We think not Looking at the character
of the inchoate interest which a widow has be.ore tho assignment
of dower, we do not think it falls within the meaning of the words
quoted. Ifit is an interest st sl}, it is not a future but a present
interest. It is not contingent or executory, in the sense in which
the legistature use these words, becauso it is only by reason of tho
excrcise of the mght being dependant on her owa will, that it can,
if at all, be calicd contingent or exccutory. Those words, we
think, must be treated as having been used by the legislature in

refercnce to certain estates and interests well kaown to the law!

as expressed or covered by them, among which a right to call for
an asugnment of dower, was never classed. It is clearly nota
possibility coupled with an interest; nar is it a right of eotry
which dnes nat arise till the assignment has been had.

We think therefore, that the plaintiff has acqured ne right to
demand an assignment of dower, and that his bill must be dis-
migsed; but without coste, ns not only did the sole defence fail,
but the ground on whick ¢ar judgment rests was not even pointed
to by the defendaut.

. Per cur.—Bill dismissed without costs.

CHANCERY CHAMBERS,

(Reported by A. GRAX?, Keq, Barnster at Law, Reporter to e Court.)

Tue Mercuarty’ Brinning Soctert v. Havses,
Iractice—Party made . master's eflice—Service upnn, oy adrertining.
Service upon an abeconding defendaat. mades partyin themnaster’s oflicv, ordered

to by made by publiabing master s petlce b neswspapers.

S. G. Weod, for plaintiffy, moved on affidavits for an order
directing that service apon 1. K Fechan, made n party defendant
in the waster’s office, should be effected by advertising.

and execute deeds, a3 well as pay the costs, which had not yet
been complied with.

After this, a writ of sequestration and a writ of /i, fa. goods
issued, upon which the sheriff made a portiun of the costs, leaving
! £35 8s. 3d. due.

The plaintiffs then applied on notice, supparted by affidavita,
for an order to compel the sheritf to pay this sum, and the costs of
application, alleging that he had, without the authority of the
court, or consent of the plaintiffs, permitted the escape.  The
other material facts are stated in the Judgment

J. C. Hamton, for the plaintiffs, cited Selly v. Greathead, 11
Vesey 1703 Brown v. Pazton, 19 U. C. Q. B. 424, (afterwards
reversed on appeal); Collard v. fHare, irSitn. 10 Beames on Costs,
1852; Smith's Chancery Practice, edition of 1857, p. 118, and

Daniel’s Chancery Practice, edition of 1857, p* 118, and Daniel's
Chancery Practice, p. 325,
! Douglax, contra, contended that this court will now view with
rore Jeniency than formerly such unintentional breaches of duty.
The sheritf is siewn by theevidence to have acted under the advice
of eounsel, and with the conviction that he had fulfilled Ins duty
when he had taken bail, which he iz now ready to assign to the
plaintiffis.  Ile coutended that at law the plaintiffis would be
entitled to claim from the sheriff only so much of the amount duo
as they can prove the defendant’s custody to have been worth at
the time of his cscape; that action on the case, not action of delit,
would lic at common law.  He cited .iforris v. Hapeard, 6 Taunton
569, Kerr v. Fullarton, 10 U, C. C. P. 250, (aftiined on appeal);
Caleuttv. Ruttan, 13 UL C. Q. B. 220, ©aperinl Act, 5 & 6 Vic. ch.
198, sce. 98, and 20 Vie, ch, 5%,
| Estes, V. € —This is au application to make the <heriff of the
county of Essex pay the mm of about thirty five pounds coats,
“directed by the decree of this court to be pmid by t{m defendants
"to the plaintiti.  The grounds of the application ar-. that the
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gherntf permtted the defendant Rabidon, ofter hie had been arrested
under an stinchmet for dissbedicnce ta the deeree to be gt large.
The deeree divected the defendant Rabidon to eaecute a couvey-
ance of the lands in question to the plaintffs and both defendaats
to pay the costs of the syl This deeree not having been obeyed
an attaclment issued, under which the defendunt Rabidon was
arcested.  This cevur~esd in Jaly, 1858, In Octuber of the sume

penr, the plaintitfy’ solicitor having heard that the defendant

Rabidon was at large, @ eurtespondence enmued between them and
the shoriff on the subject, which leadiny 1o no satisfactory result,
u sequestration was issued in August, 1859, and in November of
the same year, the act of Parlisment abolishing arvest fur non-pay-
ment of money, ced costs haviag in the meantime passed, a £ fa,
weas issued, under whicih 8 sum of about six pounds was levied and
paid to the plaintiffs; and this application is made to compel the
sheriff to pay the balance of the costs. The defondant Rabidon
had in the meantime absconded to the United States, and the
defendant Thibedo has resided there ever since the commencement
of the suit,

It is quite clear that an attachment for nonpayment of costs
was ot bariable, and that the sheriffl was wrong in persditting the
defendant Rabidon to be at large.  The questions are whether any
Jiability he may have incurred in consequence of acting in tlos
wanner hag been affected by the set of parlinment to which reference
has been made, or by the conduct of the plaintifls in issuing first &
sequestration and then a £, fa. for the purpose of levyingthe costs,
I think the act of parliament had no effeet on the Hability of the
sheriff.  From the time that it passed no doubt the defendant
Rabidon was entitled to his hberty, and it would have been unlaw-
ful to have detained him in custody so far as the costs were con.
ceeaed,  But if the sheriff had rondered himself liable previousty
1o the payment of the costs, 1 do not think the act of parliament
affected this Hability. Thea did the plaintiffs waive their claim
upan the sheritf by continuing the process of contempt against the
defendant Rabidon, and sfterwards issuing a writ of /. fa. under
the act. T cannot see that any such cffect follows,  Jt was putural
and praper that they shouvld employ all means of obtsining the
costs from the defendant Rabidon before they resorted to the
sherifi’'s Hability, and it would, I think, be unreasonable to hold
that such resort operated as n waiver of that Halanty, 1t wounld
beinjurions to sheriffs thessselves ta establish the contrary doctrine.
If it should be considered that proceedings for the recovery of the
costs against the defendant himself operated a9 a waiver of the
claita reninst the sheriff, no plaintiff could venture to the least
step for that purpose, but wust always proceed against the sheriff
in the first instance, althongh the defondant night have goads or
lands from which the cests conld bo levied. According to tie
best judgment I ean form I do not think apy waiver has ocenrred
in the present case. The gentlemen who attended to this watter
on either side arzued it extremely well, and did themselves grent
eredit, but 1 should have been #lad to have had the wsastance of!
practutiviers of more experisnee in this, which is a maver of some
picety.,  So far as I have been able to gather the law from the ad-
judued easea, it appears that the remedy at common law for an es.
eape was an acticn anthe case in which dnnges were recoverable,
propartionate to the injury sustained  Acts of parliaments were.
however prased, which gave an nctivn of debit insuch casesin which
activn the whole amount of the debt was recoverable, It was
in this state of the law that some cases were decided in courts of
equity, in which the sheriff was ordered to pay the whole amount
clmmed against the prisaner whom he had suffered to be at large,
and it ia said that these orders were founded on the fact of the
whole amount being recoverable ot law,

‘Then came the Hth and 6th Vietoria, chapter 28, which provided
that in cases of eseape the commion law remedy of an acti~n onthe
case should be resorted to: and in cousociummc of this snacurent,
damages propartionate to the njury nctuadly sustained ean nlone be
recovered in Fngland, in case of an eseape, Althourh this statute
does not apply to eourts of equity, their practice in this respeet is
controlled by it, and the role in cquity as well asat Jawin England
neaw in, that in ease of an escape the shesiff shall be liahls enly to
the extent of the ipjurs actualle sstained T do not know what
the rule in thi- country in this respeet i, but whatever it is it
will regulate the order that | shall make in the ease, that is, ¥ <haity
cither make an order for the payment of the whole sum demanded, !

ur direct an enquiry, for the purpnse of ascertaining the extent of
the dammges actuslly sustained by the eseape of the defendant,
according u3 the rule 3 one way or the ether. It is quite clear, 1
think, that ap to the passing of the late aet the sherdl was luble to
this claim. 1 am not aware that any other enactiment affects this
Hability, Tt is impossibde, T think, that this vne should have such
effect.  The preseut application might have been made at any time
after the eseape, sud befure the passing of the actinyuestion, and
the sheeiff cannot complain that in euse of him the plutatiffs have
forborne to exercise ihwir strict rights, with & view to recover the
amount demanded, if possible, from the defendant himself, It
would be very unjust that such should be the case. Ilad the
defendant been detatned in custody, he might have paid the costs
before the ‘mssin;; of the act.  The plaintifis bad & right to the
enstody of the body during every hour, until the demand was paid,
The sheriff was Hable the monent he liberated the defendant, and
the legistatare could not have intended that this act should aflect
any Hability alresdy incurred.

The question as to the messare of the sherifs lHability was
afterwards spoken to by JHretor, Q. C, for the plaintiths, and by
FPrines, for the sheriff, whereapon his honour decided that this was
to be equal to the value of the castody of the defendant whea the
escape was permitted; and it was referred to the master to aseer-
toin this; the sheriff to pay such sum, and the costs of thia ap-
plicativn.

Tha case was afterwards heard before the three judges, by way
of appeal, when the decisior of his honour was affivsued,

SENERAL CORRESPONDENCE.

FPractice tn Chambers— Consulting brother Judges.
To Ty Epitons or 1ue Law Joyryal.

GenTLEYEN, — Oceasionally, in resding your reports of
Chamber decisions, I find that Mr. Justico So-and-s0, * baving
consulted his brother judges,” did sv-and-se, &e.

Now, I object to this practice of consulting * brother
Jjudges” as poraiciovs. The effect of it is, that the judges
who determine the cases do so without argument |

Surely if a cnse is of sueh importance as to render it neces-
sary for the judge befure whowm it is argued to consult his
brother judges, it is worth being argued bofore his brother
Jjudges.

I admire the man who has jndependence enough to give bis
own judgment, be it right or wrong, on the case argued
before him, instead of muking the impressions of & judge
who heard no argoment the rule of decision,

If * rother judges™ must determine a case, the proper
way of Laving their determination is either by haviag the
case in vacation argued befure thew, or, if preferred, baving
the summons cnlarged till term, in order to the adjedication
of the full court of judges.

Sat. sap. Jusies.

Ringston, April §, 1864,

[Our inclination at first was not to publish the above; but
ou reflection, seeing that the writer is not personal in his
remarks, and animadverts generally on what he concsives to
be an evil in the administration of justice, weo have concluded
to give the commuunication = place in our columus, —Eps

L. J]
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Corontrx-——&mchmg fur ‘u*rzts Jor or against s&cr:_ﬂ&'—-—Le 'gis-
lation needed.
To s Epirors or 108 Law Jopryan,

Gextrewen,—It io sincorely to be hoped, for the credit of
the country, that some such suggestion, made by you in the
last number of your valuablo journal with respect to  the
Coroper nuisgnce,’”” may be earried sut,

Peshaps the mest crying evil is the amazing number of
corouers that flood the country; and this may partly be
accounted for by the well knowna fact, that docters are gene-
rally ths most successful nod energetic cauvassers during
election times, and the services of some of them sre rewarded
by an appointment as **associste coroner,” to the great detri-
meunt of the community, and to the disgraco of the important-
office they are appointed to.

Besides the evils of ths present system, so powerfully pour
trayed in the article alluded to, there is snother, of minor
cansequence cortainly, but pevertheless deserving of notice,

Since the act doing away with the registration of judgmenta
it has becomo necessary for intending purchasers or mortga-
gees of land to make search in the sheriff ’s offica in the county
where such lands are situated, to ascertain what incumbrances
in the shape of cxecutions muy bo thero which nffect those
lands.

I Yelieve the Iaw to ba. that all writs of execuiion to which
o sheriff’ is & party, and which are inteaded to operate within
the bailiwick of such sheriff, must be placed in the handsof a
coroner for the same county., Now, it may and often does
happen that & sheriff is au execution creditor of, or & joint
execution debtor with, another person.

The effect of this is rather curious, and in fact startling,
as it is nbsolutely necessary. to cnsure perfect safety in any
intended purchase, particularly if 8 sheriff has been . party
to the title, that s search should be made in the office of every
coroner thronghout the county whera the lauds lie, 88 to
whother he holds anw ovcsuation for the sherifl against the
lands of the persou whose title is under investigation, or
against the lands of the sheriff and such person jointly.
Practically it would bo impossible to do this; and the profes-
sion, or theso of them who have ever thought ou the subject,
know the risk thoy run, and hace to run it accordingly. They
can of course reduco this risk by making enquiries on the
subject fram the sheriff; but the sheriff might be absent at
the time, or might uaturally refusa to give any information as
to his private business, even if he did happen fo remember
the position of all the suits for or agaiust tim.

In ¢aso of loss to a purchaser or mortgages, the professional
man acting for him would, I presume, bo prima facic Lable,
and Liable for something which he can scarcoly avoid. Iow-
ever this may be, it is & state of things which ought in some
wway to bo remedied.

Yours traly,

Toronto, April 19, 1864,

Vesoer’s Sonicrzow.

[The subject matter of the above letter deserves the most
serious consideration. Tho lisbility suggested is frightfl,
ond ono which cannot well Lo avoided. As the Inw stand.,

the saly remeay of tho professxonal man called up(n to inves-

tigato n title whereto & sheriff ie a party, would appear to be
to decline to have anything to do with it, and in any case to
timit bis liability as to any question that might arise from any
of the difficultios suggested by our correspondent. If weo con-
sider what **offices” somo coroners keop, the absurdity of mak-
ing inquiries at such places becomes supremely ridiculous.
Legislation of some kind as to corouners is certsinly much
needed. Our hope is that a men cqual to the task will be
found roady nad willing to assume tho respunsibility of such
legislation—Ens. L.Jd.]

The mode of giving Judgmen? in the Superior Courl.

To Tue Entror or 7ar Urrer Canspa Law JourNaw.

Siz,—Would you allow meto make a suggestion to the
Bench of Upner Canada, with refercnce to the mode ia which
judgments of the whele Court are given, and that is that
when ose judge reads or states a judgment on which the
whole court is agreed, he should state it as given by the
court, and not by birself, nsing the plural nurmber in every
instanoe throughout the judgment whon speaking of those
whosa judgment is being given, I think that this plan would
not only Jook much better, but weuld give fur more waight to
the judgment.

I am glad to see that it was adopted by one judge of tho
Court of Common Pleas, in a case reported in the last number
of the reports of that court; and if a strong instance of the
inaxpediency of tho other course were wanting, I beg to refor
ycu to another €880 in that number in which a learned judge
in giving the judgment of the court, says, * I do not feel at all
certain that I have arrived st the correct conclusion, but ac-
cording to tho best opinion which I ean form, nud which I
express with great distrust, in the face of the opposite opinions
befora roferred to. I thiok I have not repeated the citations
already made in the two cases in our own courts. I hrve
availed mygelf of them, but I have nothing to add to them.
I may also say that I have not goene out of my way to decido
anything further than this caso stricily calls for® At the
end of this wa read * Per cur. Judgment for,” &c. Till one
does come to that, fow could imagine that they were reading
an importast judgment duly considered and sgreed upon by
the whole court, and waerely read by one its mambers as a
matter of convenience; and I may add that this very judg-
ment overrules a judgment of the Court of Queen’s Beneh, in
which all the judges were unanimous.

I em Sir,
Your obedient Servant,

A Barmster.
Waterloo, April 20, 1864,

[The above letter speaks fur itseld, It comes {rom an ob-
serviog and intolligent correspondent. The suggestion which
he makes is not unworthy of the consideration of the high
fenclionaries for whom it is intended. We are sure that nono
are more ready to adopt suggestions, if useiul, theu the able
apd uworight men who now preside in our courts of superior
jurisdic jon in Upper Canada.~—Eps. L. J.}
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MONTHLY REPERTORY.

COMMON LAW.

S0LOXON V. BARBKR AND ANOTHER.

Q. B.

Right of action—Breach of duty— Broker—Ewnployment to sell—
Seiiing under value—Duty to value—Due diligence and cure—
Pleading—Trial—Amendment.

A declaration ngainst brokers for selling goods under their value
having been framed 1a three counts, upon a duty to make a valu-
ation of tho goods before selling them, the judge directed the jury
that it was the duty of brokers to use due carc and diligence,
whatever might be the terms on which they were cmployed, and
left it to them whether the defendants had used such due care and
diligence, whether or not the terms of the employment, either
express or implied, involved a duty to value.

Held, that this was no misdirection, and that if it had been
intended to raise the objection that the declaration did not proceed
upon a general duty, but on a specific undertaking to make a valu-
ation beforo the sale, such objection should have been pressed at
the trial, when the judge might and ought to have amended.

C. P,

Righi of way appurienant to land—Demuse passing right of way.

A pieco of land having been conveyed together with a right of
way from it over a new road to a highroad, the person to whom 1t
was conveyed demised the said picco of land by parol to & yearly
tenant: the demise being gencral, and making no mention of the
right of way.

Held, that the right of way having been made appurtenant to
the land, it passed by the parol demise to the ycarly tenant,
sithough not expressly mentioned in the parol demise.

SEULL AND ANOTHER V. GLENISTER AND OTHERS.

C.P. REeaber v. RiNcmax.
Frauds—Statute of, sec. 4—DPromuse to answer for the debt of
another person.

A. recovered judgment against B. in the County Court; B. was
arrested under tho authority of tho County Court for not paying
the sum required ; the bailiff in whose custody he was, being au-
thonzed by A. to receive £17 from b., C. promised the bailiff that
if he would release B. from custody he, C., would produce B. on
the following Saturday, or pay the £17. .

Held, that this was not & promise by C. to answer for the debt
of another person, within scc. 4 of the Statute of Frauds.

CUANCERY.

V.C. 8. Price v. Lev.
Agreement-—Rescinding——Parol evidence—Specific performance.
Whero a plsiotiff proved by un.uestionable evideace that there

was & mistuke n essential parts of a written agrecment.

1eld, that he was entitled to have it sct aside.

To sanction the right to set aside an agrecmert on the ground
of fraud, mistake, ur surprise, parol evidence i8 in most cases
esseutial ; but where specific performance is asked tho Court has
& discretion which 18 not permutted when it is called to set aside
an instrument on aoy of those grounds.

L. C. CLARK v. LeacH.

Partnership—Ezpiration of term— Continuance of business—Notice
of dissolution—Application of restrictive clauses wn oriqinal articles.

A provisicn in partacrship articles for o term of years, that if |

cither partoer negicets the bLusinss, the other may swald Lim o
notice of dissolution, and continuc tho business for his own benefit
is not applicablo to & partnership continued between the same
partners withuut written articles, after the term of tho originsl
partnership has expired.

V.C. K. Woopnatcit v. FREELAND.
Practice—DProduction of documents—Sufficiency of affidavit.

Whero, in the affidavit made by a defendant on an order for
production of documents, the ordinary words ¢ or in possession,
custody, or power of my solicitor or agent’” aro omitted, tho Court
will not hold such affidavit insufficicnt if a eatisfactory reason is
given for such omission, and will hold that it is a satisfactory
reason that an exception involving ducuwments in the hands of the
defendant’s solicitor has been overruled; the documents such as
buoks, diaries, &o., in the hands of a solicitor, not being docu-
ments of the client, although they may be liable to be produced.

The words ** I am informed,” where there is no personal know-
ledge, aro the same a3 1 believe,” and where an affidavit is
sworn at differeat places, by Jifferent defendants, ono dato is
sufficient.

L. J. Re TiEL.

MiLrs v. Barrow.
Practice—Decree—Death of one r aintiff.

Where husband and wfe were co-plainuas, and o decreo was
made ordering the plaintifis t~ pay certain costs, such costs to be
paid by the husband, and the husband died bziore the decreo was
pronounced, but the fact was not knowa till after it had been
passed and entered, and the widuw subsequently took out & sum-
mons under the decree.

Ileld, that by so doing she adopted the suit, and was bound by
the decree, and that the decree must be altered so as to make her
liable to psy the costs.

L.J. WARNER V. SAlITH.

Partnership— Division of profils.

Whero two persons, carrying on business togother as partoers,
and one person carrying on business alone agreed by parol to join
iu o partioular advoatura, it i3 & question of evidence whether the
intention was that the first two persons should be considered for
the purposes of the adyenture as one person; snd where thero ig
evidence that such was the intention, the profits or losses of the
adventure will bo divided into moieties, and not into thirds.

APPOINTMENTS TO OFFICE, &cC.

JUDGES.

WITLLIAM GEORGE DRAPER, of Osgoode Hall, and of the City of Kingston®
Esquire, Barrister-at-Law, t¢ bo Judge of the County Court of the Uaited Conn-
ties of Frontensc and Lennox and Addinzton, in the roorn of Konneth Mackenzte,
Esqulre, resignod. (Gazetted April 23, 1564.)

JAMES O'REILLY, of Oszoodo Hall, and of the city of Kingston, Fsquire.
Barrister-at-Law, to be Kecorder of the City of Kingston, in the room of Archi.
bald Macdonell, Esquire, deceased. (Gazotted April 23, 1863.)

QUEEN’S COUNSEL.
JAMES U REILLY, of Osgowie Hali, and of the City of Kingston, Frqairer

Rarristerat- Law, to ba one of Her Majesty’s Counsi] Learced 1o tho Law for
Upper Canada. (Uazetted April 23, 1864)

CORONERSR.

JURN WIGELSWuURTI, of Beachburgh, Esquize, Assuciato Coroner. ((azet
ted April 2, 1864)

NAPOLEON LECLAIRE, of /.loxandds, Esq, M.D.. Associate Coroner, United
Counties of Stormont, Dundss and Gleugarry. (Gazetted Apnl 2, 186i.)

NOTARIES PURBLIC.

LAVBERT R. BOLTON, of lsolton, Esquire, to be a Notary Public in Upper
Cavada  (Gazetted April 2, 1864.)

DAVID LEY, of Qrono, Esq, to bo a Notary Iubilc in Upper Canads.  (Gazot-
ted April 2, 1S64)

JOUN CASSIE HATTON, of Torontn, Frquire, Attorney-at-Law, to bo a Notary
Pablic tn Upper Canada.  (Gazetted April 2, 1864,)

TO CORRESPONDENTS.

UENIEAL CORRESPONDENCZ—*JUNITS,” “ VENLIZS SoXICIToR,” and “A Ban-
RISTER.



