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RIGIIT 0F SIIERIFFS TO POUNDAGE.
The office of Sheriff was for a long tinie puroly honorary,

and Sherliffs were bound as tho King'o deputies te eeuto
his writs, without mak-ing thcm, the subjcct of any charge
whatever.

The duties of the office, howevor, by degroos becoming
more oncrons, and thc dignity of the position more oxpen-
sive, Sheriffs' focs became tho subject of legislativo ennot.
ment; and under the statute of 29 Eliz. cap. 4, Shcriffs
were first entiticd te poundage.

The right te poundage did net cxist at coinmon Iaw, but
is purely a creaturo of statuto. ( ]-ees v. Ifeeltan, Il Ir.
C. L. Rep., Appcndix 1.)

The Statute of Elizabeth cannot ho considered as boing
in force in titis province, Sheriffs' fees and pouuîdage being
reg,,ulated entirely by our own statutes and tariffs. (Morris
v. Boulion, 2 U. 0. Chaim. R. 60.)

The first statutory provision in this colony was 49 Geo.
III. cap. 4, sec. 3. This rcfcrred only te poundage on
executions against goods. It was followed by 2 Gea. IV.
cap. 1, sec. 19, which cnacted that it should ho Iawful in
any exceution against the person, lands, or goods tif any
debtor, for the Sheriff te levy the poundage fecs and the
expense of the execution, over and above the sum. rccovered
by the judgment, &c.
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Undcr the authority of sec. -15 of this net, the court
miade a tariff of focs (Ililary Terni, 10 Vie.) which regu.
latcd tho fécs te ho takon by tho plaintiff. The words used
ini the tariff are Ilpoundage on exccutiens whon the sumo
levicd and inade," &c.; thus explaining the mening of the
expression <' poundage focs," ns usod in tho statute.

l3eîforo proceeding further it will ho nocessary te ascertain
th e rueaning of the words "Ic vied and made," uscd in titis
tariff Ail tlc learning upon titis point, up te te titne of
tho decision in Mlorris v. Bouhion, 2 U. C. Chbain. IL. 60, will
bo found in the very carefol 'ud-men' of the late Mýr. Jus-
tice Burns in that case.

.Aýfter dividing the subject into (1) writs et ciecution
against persons and writ-s against goods, and (2) writs
against lands, ho docidod with respect te the former that
Ilthcre mîust ho n (aking te entitie thc Sheriff te p9undage;
that if the moaey be paid befoe tho taking, either te the
plaintiff or the Sheniff, the right te poundage does net
attach; that the metining of tho tarit- in thesz cases is that
the Shcniff's riglit te poundago hegins wihà bis taking tho
person or goods, and tho ivords Iland mnado" are to bo
interprcted in favor of the Sheiff, wbcther the money go
through his hands or net, if it be forccd ns the consequonco
of his net."

WVc now propose te examine more in detail, the Iaw as it
stands with referenco te the suýveral ltinds of executions,
con llning ourselves te cases decided in our own courts.

lst. As te executions against the porson.
A question arose beforo the case of .Morris v. Boulton,

but under the saine statutes and tariff, as te whcther the
tak-ing a party into custody by a Sheriff on a ca. sa. was

such a making of the MoneY as te catitle him to poundage.
Weo rofer te Corbeit v. .AcKenzie, 6 U.C. Q.B. 605. The
court thoro held that "ltho dcbt was in a legal sense satis.
ficd vhile te party was in oustedy, nnd the Sherif's right
te poundago was thon complote, and could net ho divestcd
by any net of the law or te court, or by the death ef the
party, being ail matters ever which the Siteriff has ne
control." In this case the deittor itat iteen discharg,,ed
undor tho Insolvent Act of 10 & Il Vie. cap. 15 ; and,
referring te this, Robinson. C. J., reinarkcd, "lIt mnay bc
said -with truth by the execution creditor titat ho has net
bcen satisfied, for the debtor- has been discharged bc--use
ho bs- satisfiod tho court that ho wus whoily unable te pay.
And thoro is an apparent hardship if ho bas te pay
poundage whon bo bas received nothing. But the bard.
sbip would have been the saine bore as in England, wheie
the party died in exceutien, or is rcscucd, or remainec i n
custody without paying; and yet in ail such cases I take
the dlaim, for pouadage by te law of England to ho clear."
The English legisiature bas however thought fit, by 5 & 6
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Via. cap. 98, sec. 31, te deprive Shieriffti of poundage au
writs nginut tha persan. But tbat net ducs not affect the
law in this province.

2nd. As ta exacutions against egoods and chatteis.
The next swsuto on this suiiject, aflar 2 Gco IV. cap.

1, sec. 19, was 7 WVin. !V. cap. 3, sec. 32, wlîich applies
ta executionb against lands and goods only. Tho section
is as faliows :

~'And whercas in cases where writs aof exceution have
beau issued ino severai districte upon wbich writs pra-
perty, real or persona], nmay have beeu seized or advertiscd,
which property bas afterwnrds nlot beau sold ou account of
satisfaction having heen othcrwjsa obtaincd, or frein some
other cause, it has been doubted wbethor a dlaim te pound.
age may flot bc- aavanced by the Shcriff of ah of such
districts respcctivcly, altbough no nioney bas been actually
lcvied by tlîci under auch writ : Be it therefore enaeted,
&c., That whcre, upan nny writ of executian sued eut
against the astate, real or personal, of tha defendant or
defeedants, no money shall bc aetually levied, no pouudage
s'hall be allowed to the Sheri, but ha shall be allowed bis
fecs for the services ivhich rnay ba actually raudered by
bini; and it shail be iii the power of the court froni whence
sncb axecutian shall bave issued, or for any judge thereof
in vacation, to nllow a reasanable charge te the Sheriff for
auy servie randered in respect ta such arecutian, for
which no specitlc e or alloivance may bc assigncd in the
table of costs."

9 Vie. Lap. 56, sac. 2., repea!ad tbis section and re-enacted
it in the sanie words, wittn this exception, bowever, that it
inserted the word Ilsnch" bef'ore the word Ilwrit;> the
sentence reading "lThat whaerc upon any sucb writ, &c.;"
thus limiting tbe affectai' the enactmeut, which might otber.
wise bave bad a mare extended application, ta cases wbere
severai writs bave beau issued tonas rnauy Sberiffs ta compai
payaient of the sanie debt. This is ut ail avents the view
that was taken of the two acts in Z'konas v. Cotton, 12
U. CJ. Q. B. 148, where it is stated that tbe affect of the
latter is ta Illeave tbe dlaim aof Sheriffa to poundage upon
the footing en wbicb it stand under the existing law, inde-
pendent!y of the repcaled clause of 7 Win. IV., " that is ta
say, governcd by the tariff established under the nutbarity
of 2 Gea. IV. cap. 1.

We bave already sean (MJorris y. Boutton) fliat under
tbis tariff there must bave been a taking ta entitie the
Sheriff te paundage; and if the monay be paid bafore the
taking or actual levy, this defcated tha rigbt ta it; but if
the nioncy were forced by the net of the Sheriff, then,
although it did nat pass tbrough bis bands, bis right ta
poundage vas beld ta accrue. Thus Tlwmas v. Cotton
was an actioa broughit by a Sherif ta recover bis fees and

poundange froin the defendant, an exceutian plaitiif. Under
tha fi. fa., the Shieriff ad seized goads sufficient ta caver
the claittii, but afterwards witbdrew froni poàsession la
obedicnrq te a judge's order ta thiat affect. The faats of
the case ctt, wed that tia Mefndant badl obtaiucd satisfac-
tion of bis judgnent under tha compulsion ai' the lcvy
miade unde' (ho writ. The court conisidarcd that, as the
She 'T wa8 autbarized te inako the levy and bad done se,
and witisfactiau bad beau obtaincd by menus tharcof, ho
was eutitleï te bis poundaga.

This bringa us dawn ta the tima ai' the Cemnien Law
Procedure Act, 1856, under which aur presant tariff was
franied. The words thora used are, IlPoundage ou ciecu-
tiens and ou attacbments in the nature of exeutions,wboeo
tha sunis rnde,, &c."; ieaving eut the words Il levied and,"
ivbicb ware in the former tariff.

la Wallker v. Fairfidld, 8 U. C. C. P. 95, the Sberiff te
whom the writ ai' oxecution was issned saized goods ta au
ninount sufficient te satisfy tha dabt and costs, made an
inveutory aud advortised. the gooda for sale. L î aberiff
beld the goada for twenty-seven days, nd had persans ini
charge. Before the Lime for sale the wrtt of fa. fa. was
set aside, and the sherliff was ordered te withdraw fromi
possession and re.delivcr possession of' the proparty seized
by bi. Tbe masteron a raference ta hi ai' the sberiff's
bill of chargess, disallowcd the poundagae cWamed, and sanie
of tha other items. On an application ta tbe court for a
revisian o? tbe taxation, Draper, C. J., C. P., nfter referring
te tha tariffs aud ta the judginent in the case of .Morris v.
Bo;tton, said, IlHera the writ bas beau set aside for irra-
gularity, but that is the plaintiff's fnult. The sheriff bas
levied, doue ail prier ta a sale, bas iucurred ail responsi-
bility; but unfortunately ne iaouey bas beau made, nd
though the case bas a bard bearing ou the officer, I do net
sec that we eau belp bim witbaut violating the express
ternis of the tariff, and shlow tbe sberiff poundage."

Blurns, J., in comasauting an this case, said, Il does
not decide that oi' neeessity tha word 'nmade' in the naw
tariff of fecs is te be interprcted as mcaning that the monay
must go tbrough the sberiff 's bauds; for if tbat ware so,
it woul. alîvays be in the power of the defendant, after bis
goods were levied upon, ta avoid payment af the sberiff's
poundage by payiug over tho monay te the plaintiff."
(Brozon v. Johnson, 5 U. C. L. -J. 17.) But in tbe case be
rafarred te ne maney wa ad indal any way, as the judg
ment was set asida. If the vrit bad had the effeet of
causing the defendant ta psy tuae debt, aven thougb ne
maney bad beau miade or raceivad by the shariff, tbe court
would probably bave decidad iu accordance with the view
takan of thc lnw in .Morris v. Boutton. But bowever that
may be, we must now turu ta ss. 270, 271, of the CoiLsolidaýcd
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Statutes for Trpper Canada, cap. 22, and consider thein
in conjuniction, )ithl the tariff, to discover thc rights of
sheriffs as they at present stand ini relation lu pound;îge.

Sec. 270 Il Upon any exceution againal. the person,
lands or gooda, tic sheriff may, ini addition to tic sum

recovercd by tic judginent, lcvy the poundage fcea, ci-
penses of the execution, and iotcrcst upon the amount s0
rcovcred froin the tihne of entering the judguîient."

Sec. 271. Il I case a part only be lcvicd on any execu-
tion against goods and chattes, the sheriff shall bc entitled
to poundage only en the nmcunt so levied, whatever bc the
suma eudorscd on the writ; and in case the rcal or personal
ostato of the defendant be seized or advertised on au execu-
tion, but Dlot sold, by reason of satisfaction having been
otherwise obtaiued, or froni sonie other cause, and no money
bo actuaîly levied on such execution, the sherifl' shall not
reccive poundage, but fées only, for the services actually
rendered; and the court out of which the writ issued, or
any judgo thereof in vacation, xnay allow him a reusonable
charge for any services reudered in respect theref, in case
no special fee be assigned in auj table of costB."

Section 271 purports to be taken froni 9 Vie. cap. 56,
sec.. 2; but, as will bc seen by cowparing the two sections,
the construction of the latter bas been very materially
altered. The effcct o~f the carlier statute is conflned in its
operation to cases where concurrent writs of execution, so
to, spcak, have been issued to differeDt counties. This is
flot s0, however, with Ulic later statute, which applies to
any writ of executiofi agaiust lads or gooda, including of
course the case of concurrent writs. The words Ilthe
surn madie," in the tariff, xnight wcll ho niterpretedi te menu
cither the suin actually mande under Uic writ, or the suni
ini effect made by the pressure of the writ; but the words
of theic nt secm te require another state of l'acts before
poundage could ho collecteti. 0f course if a dcbt is paiti
to the sheriff before a scizure, ho is without doubt cntitled
to his poundage, the act not affccting such a case. But if
it is nccessary te, procecti aecording to, the eixigency of the
writ, there nmust, in tlic flrst place, be au actual taking of
tic goods, or an advertisemcut of the lands, to entitle the
sheriff tu poundage. If the îuoucy is subsequcntly paiti to
flue sheriff, there can, we apprehenti, ho stili no question as
te bis rights; but if, on the contrary, flic noney îs not so
paiti, and flhe property is flot sold by reason of satisfaction
being obt-ained othcrwise than by a sale (as for ex.aîple by
a seulement of the suit bctwcen the parties, or by payîuent
of the aunount te the plaintiff or bis nttorîîey, or by the
payaient of flhe debt out of another fuud, or by the nîoney
being madie on another writ to a different county), orfraom
sorne odher cause (as fur csample, the writ or judemeant hein-
set aside), and no mone!/ bc actually levid-it would ouly

seeîu reasouable te suppose tlînt ii ucli cases the lýegisiaturc
die flot iîîteîîd tlîat poundlage sîmouilt ho recuivable. Time
shliif would, huwcvor, bc cutiteti tu lis reasonablo liecs
for the services rendereti. On the otiior bandi it wiay b
argued iii fàivour of si-erifts, that wlîero, tlîcy have takien
possession of' property,. and becoîne respoiisiblc fur it, andi
liable perhuaps tu an action of trespass fur the tscizurc, it
would ho unroasonable to, hiold that flic payuîent of the
debt by the dco'cudant te tho plaintifT, undor pressure of
the exeution, shoul.d deprive the sheriff of lus poulidage.
MVo arc flot aware of any rcportcd decision ou this section
of the Coubolidated Statutes ; but Mr. Justice Murrisun,
sittitig in the Practice Court, in a case of (;mcy,,nn v. Gjranîd
Trunk Raliway, decided in Nichacluias Terw, 1862, helti
asiieriff Dot eutitlei tu pudago wherc the uîoney hall not
passcd through lis hands.

3rd. As to execution agnst lands.
Tace law under this henti is, in flue main, identical %Nitl

that undcr the preccding division. luec is however this
differeuce, tîmat there can ho no actual tucitq of landis as
iu the case of gonds anti chattels. WVe mîust therefore kecp
in view thc rcumarks of Birns, J., in the case of Xorris v.
Boulion, ivhere ho says, IlUpon writs of cxccution ag.ýinst
land.-, as there is no tnkiug by tlîe Sberift, no net donc by
himn which eau vest any property in imii, anti nothiug
whicli ho can do te deprive the defendant of' the landis
before sale, his riglît to pouuîdage iuut hegiui with tic sale"

Wc must reniember also that the ativertisement in flue
Officiai Gazette of lands for sale under a writ of execution,
is to ho deeîneti a sufficient commencement of the rxccu-
tion to enable the saine te, Le completed, by a sale andi
conveyancc of the lands, after tho writ becomes returuable
(Cou. Stat. U.C. cap. 22, s. 268); or, in other wortis, that
this advcrtisemcut practically amounts te the seizure of the
land. (Sec Dot dein. Ti/Jfmny v. MJiller, 5 U. C. Q. B. 426.)

With respect to poundaige where several writs have beon
issueti on flic saine juùgîuent to differcat Sheriffs, it is
admnitteti on aIl sities that only one Sheriff is untier the net
enstitlcd to poundage. Time decisions which we find lu our
owu reports on this point are Heniry v. Coinînerrici Banle,
17 U. C. Q. B 104, anti Broiton v. Johnson, 5 U. C. L. J.
17d. These cases werc ticcideti before the consolidation of
the statutes, but wc apprehenti that tlic law, as far ns this
branch of the subjeet is coîcerned, bas flot becu altered by
the late net.

ln Ilenry v. Commercial Bank', the plaintif hall rcck-
lessly and impropcrly issucti threc write of exction on
bis jutigment, te, different Sheriffs, upon cadi of which
the moncy was omade. Two of the three Sheriffs wcre
requireti to rcturn to the defendants thc amnounut paid te
thin untier the executions, which thcy did, retaining

LAW JOURNAL. [Vol. X.-115May, 1864.1
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thorcout thoir poundage and focs. Tho court, on the admirable littia lIandy-baok on the Law of Dnwer 110
application of the defendantq, decidcd that, under the cir- catinot, now tliat lie bas rcceive-d a judicial appointmcent,
oumistances these twa ShcriTs land no lcgnl claime ta pound- have n better examplar tilan thnt of his fa.tltç.r, tho presenit
tige, at all ov'ents agnirist thc defeudants. But as the ('bief Justice of Upper Vanada, whose lcgal attainmcntp arc
court considcred that the conduct of the plaintifl's attorncy the admiration of tho P>rovince.
liad bccn oppressive and*unrcasonable in issuing throe writ8, - ___ _____-

when tho maney could have been made under any one of' S ELECTIO0NPS.
tbcm, ho wae ordered to ref'und to tho defondants the suas
rctaincd by thc two Shoriffs, out of the mnnys tue3y bad LEGAL PROCEDURE.*
to return to tho defendants.

In Bruwni v. Juhnsoit, thc plaintiff sucd ont a writ Of Legal Pruceduro han nt tiret s;ght lttle attraction fur any
f.fa., whieh on the lOtI of June, 1858, ho placod in tho but lawyaro l but, corrcctly %iowed, it ouglit, I think, te in-

hande of the Sberiff of York and Peel. Suffirient goods teret not oaly the legal profession, but ail c'lher persens who,
wereseied nde tbi wrt t saisf thedeb. I Auustby education and rctlectiun, are ooncerncd in, and capable of

wcr sczodundr tis vri tasatsfythodoI. l Auue appreciating tho right administrrtiun ut tho law, and 1 have
following, afi. fa. was issued on the sanie judgment tu thec hoson it as My SU)dject, feeling convineed that as a social
Slîer;ff of Wellington, and upon thie writ alia, goade suffi- question bearing on the economny of the Iaw, it ie, when rightly

con8idercil, flot only ufthei greate8t.practical importanco, but
cient to satisfy it wove takon in execution. In October, has at the present time special dlaims to attenition. 1 bero
the plaintiff and defendant camne to an arrangement, and Iparticularly refer to two important puli.; documents-tie

Sîtrifawcc rdru t wth1 .. ,. ho JJ btr Lord Ad vouate's 1i11 fur cunsolidating and amending the
theSic rfswr rue uTe i o u Proce Jure ut tho Court uf Session, anil the Report uf tLe Royal
cxacted tbcir paundago anè fecs. A summnons was takien Commissioners appointeil W inquire into tha practice of the
out by the defendant, calln-g upon the Shcriff of Wcîin- Courte of Law and Equity in England and Iroland, and whieh

ton ta rcfund thc pound .gc exacted by him. It was co h atthat the different 8ystems ufprocedure in the Courte
tcnded that, under 9 Vie. cap. 56, sec. 2, neither honf of Jusire Painet oad the UieKn ma en f lesot Snession.

w.is ontitled ta pouidage, because no moncy was actually aniu cosieato ofth rowa and Govoromient, may of
it8cîf ho alluwed tu W a hufficeit refleur fur taking cognizance

levied. B3urns, J., said, "The section is ubscurcly wordcd, ofe grave a matter on this occasion.
and it scores difficuit ta construe it properly. I can scarcely But oven if net Buggcsted as it ie nt thiû time by the action

imagne tu lgisltureintnded wlen to Shrifs vee o the great publie anM coas3titutioni. autlaoritie8 reterred tW,
imlin Lbtglauqinodd hntioSojf c e sujecct i8 intrintjicaîîy uf wo,. mui i,îurtance tu. require

set in motion, that they should each be in a worso position anyapology for iits publie-aven ite popular--discussion. For,

than if only one writ of fi fa. ivas issucd." The learned if thi8 is a matter whiclh not so inuet concerne the principie
y i or policy of the law, it is une which relates tu that which i8 uf

judge furthor thougît tînt thorao was such a priurtylnt escnqenotafrcontnaeyWthtqt.

point of dime, jtat if oltIer Sheriff was entitled ta poundage j of actual procedure and practice by whieh the business of the
it wuldin his aseLe hc herlf a Yok an Pol. c ICourts is regulatcd and cuntrulled ; by wivhl the lrtw fis prac-
lt wuldin iàscasebc he horff f Yok ad Pel.Iletically brou glit hume tu te leople iii regard tu their rights,

was nlot called upon ta give any opinion as ta whothor hils liberties, and duties ; by which their rigtt are vindicated,
Sberif wus sa entitlcd, and simply decided tIe question, as thoir wrongs redrossed, their persans anM property protecteil,

and their conduot socially and individually determiued. Suchi
ta ivbother the Sborif of Wellington was eutitled te b-ing the roui cLaracter and object. of lega'. prucedure, iLs un-
poundage, in thc no"ative"' partance cannot be over-estimated. It is indeed that which

Pounaýeis rcovrabl ftm a efedanton wri ofives real vaiue ta the law8, and no systeai of jurisprudonct,

Ponael oooal >o oodn nawi of iwcvcr excellent,'piîilosophic or truc, cau securo any practica!
extent (Rcg. v. Pation, 6 U.C.Q.B. 307), Rab;nson, C. J., advantage ta those who owo it nlegiance, unleas it be assistcd

inLis judgment, saying I do not sec any reason iwîy and appîleil by accurate formue of administration. IL othcrwise
in becomes a dead louter.

33 11. VIII. cap. 39, soc. 54, should flot be hcld in force Of the two, indecil, I Nvould ratIer bave a bail systeai of laws
bore, and by that ln aIl suite on obligations and specialties well and justly administered, than the finest jurisprudence

erroneously or aven inefficiently practised. ihere wus a timo
ta tIe king caste shall be reoovered by the king from wlmen the lawycrs of England clainicd thc benefit of that sen-
dofendant, as ln ordinary cases botweon party and party."1 timent, whon takin g ia comparative viow of the English and

Scotch system8, admritting, as they at tho saine time did, that
the jurisprudence of Scutlnd wus more excellent than thoir

NEW COUNTY JUDGE. own. *' Thelo f nln, hysi,1i a ytm
buti- i wlland justly ndministered, the ScOtcli law is au

WVe observe tlîat William George Draper, 1?sq., has bonu adn'î-cablo system, but it is badly administered."1 And in tlîis
siying there can ba no doubt thero was much troth. .And

appointod (Jaunty Jud-e of the unitoil caunties af Fron- ,,rr0 te Erpa onriswccw igtaiyfn

tonne, Lennox and Addiugton. Mr. Draper is favourably ~1 's~~a5of the vital character of proceduro, and ho made

known ta tIe profession as the editor of TIc Bules of Court J - ______ ___

moIerasatlao autharuof an ofosoeit heNateotna5 A5
1ociatEoqfor rloepr.at-Ilawbcarin- lus namo, aîîd meareccntly asteau ro An So raseey R bert fourth, , aitional roai.frto rmto
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te undoetand and feol, that wisotisor tho lawea tiiomnelvce ho 1 judginent, tise Legislnturo ivili do a gnd service to Scotinnd
gousi or bnd, thoir prneticitI adsmnistration iiiy teitier uni tihe ;by ii.i.rtiflg, 'iatt aschistflet8 and imprsvesenssi ne
one hand bc ma.Ie the lianimnid of libecrty or tise istrumnist asisiy bis requà±red, and ýstusing intu isw, tise LIAiq Avueate*e
of the despot. Tise finest, thse Mont iearned, tise nio8t é;cie3nýiic 1fill. it nsny ho regstrdC(i a4 i fortunate circîsmBtance tinat
writers on jurisprude'nce, hsave heen and aro Frenchisesi and tii bsill wvii corne before Pnrliament fosr conssidr:stinn 8imssi-
Ges-nirns. I laiayntsnutss easssvjdcsipa.îsititsvtly witit the' repurt ol tie Ib,.yi (usnîsss un trio
Uie. Tisero wne a Urne, ton, wiîosi tise Ncnpoiiss scisoss of Etiglisi and 1 isu Courts to wisicit 1 isave ré'tèrrest, nsst wisich
lavv was rte Most eniigitened of its nge. Nevd 1 Bay anytiig Report is osso of tise mua ble, dia' risîiissnîsng, and instructive
of thso Courts of Naples ? In tise8o countrica, j umtice w"c n st4ltCnft8 tisat cossid lie offéred tsi our attention. lisiti thege
tisesry andi not a fîsct, and tise people wore in au mnsy wi>rds doscumeonte, thec Lord Advocnte'B ll and tic Coisssnisiesr's
told tisat tho lnws woe net -so nucli intonded for thsorn as fur Ic j ort, propose considerabie chsan ,es ini the practice of Scotch
tise whim and caprico of tihe lawgivcr. and I riai Courts, on the principi of ssîmsiltissg tise latter,

Perisaps I sisould nlot ho far wrong vrere I te suggeas, tisat ns ieli w; mssy ho, t tise practict, of tise Cousrts sn Erg<lî-sd.
lsowover unfavourabie tise law of. Enginnd mny contrast with And it ie remarknble <nm a porur al of tise report hns siatisficd
otisor systems ofjluriAprudence, thse comnparative pîmnity and J ue) that wvhile, as is vvel know-s, tise judiciai eystem in Ire-
ind endenco uf its ndminioîrat;on, hy wich, it is e er cssm- land, lsy lis retcsgnîtson of the epitritte admnstsration uf snw
monded itaelf te 'the respect and c4nfldence of tise Engii andi C'uity, nads iis nsiny otiier lsarticulars, iB very mucîs rtse
people, may ho attributesi ini a grent mensure to tisat rigisi and snaine îw, sf indeeui it is nut ide jticnl witis, tise Engiish systein
unbending tecisnicaiity by wisichis aforensie regsslatsuns hsave uf prucedure, hat3 mantfy puinsai of resemblance tu tis legal
burin from timo imimemuriai, and ina5 bu houtild etill tu> lo dis- prîsctis.e ut Sctiusasi, %viiile it showt§ u ;rrcs§ptosding ieparture
tinguisbed,-in other words, tisat if flot the tkyssesn of Englioi from thse, Esîgisil rui .ies. Se .fnr, tiserefibre, tisego documents

1pca plcnding, thnt, nt lenst, tise principie on wisich tisat atto8ý the comparative 8uporiority of tise precedure of Essgliieh
paing i8 fuunsies bise aflfsrded tsi the tuiturti in tise Englisit C0urts, andi vitisout inquiring wvtetiser euch iii .justiy n:trs*

courts of law the be8t ssecuriîy for justice, and int tise ignor- lited Buperiurity, tihe practical hoon te the peuple uf the threo
ant vsnpopuiarity, as I muet ccii il, of wisnt nlo douht mny bo kirsg.ioss of assimilatins in legai procedure, cnnot ho re-
rcgarded ns tho mont subtie andi crafty sfftie Esglii lawycr'e garded as utiser tisan a grent public convensence ands bess efit
art was an unthin.;ing andi 8elf-deluive ust-cry. Fur whist- tu tise peuple s.f tise United Kingduîn, Bos grent corspanîstiveiy
ever mayb ho enid sugninst technieal pieading and practice, wisen ns tu ovorweigii tho local value ut minur points of div. rgessce.
comparesi with that rougi "substnntinijuetico" wiiich appears 1 sinacreiy trust thnt sudsi assimilation may ho pernsitîed t4, go
to e h tstock in trade of tu nsnny Jfour mtvdsrn issw reforns- suill farther, andi that, cr0 long, vve ti tise presessî day nsay li% e
or@, 1 say, whatevor may bo aisi a"ainst teui.rticni plendsrsg toi sc the saine iiycm of administration reguiaîsng ail tise
and practice in otiser respecte, il aI i'cast secures perfect im- Courts uf the reaisa, and te, know that tihe Qsseen'B, sultiecs

p artiality te tho forme of tise Courte. It duses tis by compel- 1 reaizo in tiseir pîsistical and social intercourse, nnd in ail thiser
Iing a conslantly unvaryirig nppeai, in thse intercala ut ail publis. ansd privato relations, tise happiùu8s uf living raot unly

classes ef suiters, te the sane unvarying principie uf jusetice, under rte sane cunstition andi tise ano law, but even the
andi it obligea al[ theso Buitors îhemseives, vithout regard te saine ferma of law. Lot me aise throw out, aithougs tise sug.
rank or ausy extornai consideration, wo use, in presence of tise gestion is flot au germsne tui my aubjet as my otiser tuspics.
juiciai magistrate, precissely tise sane language. tisnt for the purrsuees of thie tissimilatiun itlie very ,Ieairsble

Mlodemn legieintion, howevor. bus shown tisatsuc teclinical thixt thse distinctions tisat cre known tu exiot in wisat nsny bo
procadure mssy be carriesi ton Far, and tise Coîsîmon Law Pro-. caliesi the domeatie institutions oif tise iegsi profession in thse
ceduro Acte of recont rimes prove tisat excessive tccinicaiity tisree countnies-. elsouis ceace, and tisat in ftact tisera 8isosld be
May operate so ns te defeat justiee. int it wvas su forsnerly bat une professgi.n fur tihe îbre essuntries, une ies of iîîw
in Engish Commen Law practico there can bo ne doubt, andi agents and soLcitors, andi oe andi tise caie b1 , entitesi te
tihe cloquent dlenuniciation of tise aysîemn by our noble aud exorBise their furensie office, whetiîer in Engiand, Ireland, or
learnesi Prosident, Loird Bruugisans, in fls greal 8peci on Scutianid, as mny best suit teir interesîuorcunveziie. Sure
Law Reformn, in tise Ilouso eof Cunimone. in 1828, is nuit yet amn I of this, tisat, until lisese prquf-ssiunal distinctione are
forgerton. ilTalk of scoîsreing mon wiîis a rod of iron 11" hiseontirely abolishesi, we can scarcely oxpect tisat complote assim .
lordship excînimes,-"« WVh§ 9isuld hoe do au? Tiso insh osf, dation of tise iaw ansd its prnctise in the Qiseen'e dominions
parchment wsicis is cppiied tu ail Buitos in usuîr Courts of Lawe, whiciî tho commun intorest of ail lier subject ou pliniy
tisat flappor tisat keeps tiier awnke by tise sufferings il iniîcts, reqisires.
tisat excellent andi parental corrector cf isuman ertrr, tiso8e I amn not awcre ef liia nature of the discussion andi criticismn
onginca cf pleading, wlsicb, whien îiîey pretesîs tu enligisten, wisich tise Lord Advocate's Bill unas rcuived hore, but in re.
ecniny te keop tise C.)urt andi tise suittîrs in tise daric." 'gard te thoso vvho support it nmay *or yet have cenciiiated, 1

Andi tise ]ate Lord Cassîpuell, wiien Attorney-Goneral, stated 1 beg 3 ou wiii kindiy induige ine witb a brief iitorical retro-
in fis evidence befuro a Scotchs Lawv Commission. by wny of arct cf thse course of legai prasiedure in Sentiaisd, andi front
Pustsfysng tise epensng statensent tisat s mnde a, trials isn wisich I hope yos jii cil ee tisat this cuntemipiatesi reform je net
Englansi, tisai1 the record dzAp5 afit nt ail ete wiiat tise real 1a Mure Essgisi importation.
circomestances of tihe case are ; and tise evidenco tisat is g;ven Tise niost andiessî court cf juqtice hore sxf wbici we fiave any
wvould be quite uninteiiigible witiîout an opotsing s3tatemetit." autisoutic rec~ord wais the curia, iarliameisti, but it dues nul

But, on tise chber isansi, it cannot ho douhtcd tisat tise iaw- apear tu hîave been rcguiarly establidlied til 1-424, iviien King
yers cf Scotiand, in tiseir devotisî tojuriapruden.ce n- a science, I James 1. gave iti a more settesi character. Lori] Stair spoaeL
and their disregard tif thse dlaim ot teclinical pieading, have cf tise Kingý in tie folewving ternis: "11le was one of tise mocl
gene te tise otiser extremne. excelient ansi bet oxperiencei kinge ;ve ever lsai. le lied

It lias, I confese, been a malter of surpisu andi regret te me, Most cf fls brceding ansong the Essgiish, by whiion lie ijas bee 1
tisat wisat I must take leave to ccli tise inartificial procedure taken whiss ou bis voyage tui France, u.nd detaiucdl prisoîser
cf tise Courts of Scotianshulsss, wiîh is u esîisîpie cf Eii"iish eiýiitecn vears; and lie yens likevvi8e for some tisne in Frasnce ?
Courts, beforo tîsein, have licen su long persevered in ; anà for being brouglit tisitiser by Ilonry V., King cf Engiansi, of de.
nsyseif, I confcss, I exceedinigiy rejîsice tit the nece.sity ofa sign to jîssercat the Scots in his favour, tisey iîaving about t iîat
différent nd better systiiss hat3 ntengtli enî rcîsgnised i>y tinse ftu4ist in Fransce vvitls singular valour and success againat
tise Goverament, andi 1 nxay say at once, tisat in usy humnble iîbe Enýlîali. Su tisat ho hasi uppurtuuity te Jearn ansd under.



ftind the ordor of adrminis9tration of justice in botlî thcse king- rotorui wnîild, I venture in think, baoxe tan unwiee ; and thînt
donte. Ile diii fix nînst of our floring liy crectingç of the chni- the Lord Aelyc'nto lins doneclicttcr 1)y bringing ini his bill,
ccry, ando the hrievcs thîcreof, whîich wre the fixed teliorn of iwhich instead ol being hiRtile tii thni repi-oach (tu% sorte mîiglit
ail the suînmotises hefuro the ordinary courte, a8 thîey yî't tire "'y of lbeisil a inero aissimnilation or ci> p of tic Etigl<shî prac.
ini E'nglhînd, and witbeut theni no suit con be comiîceil' iî Ue, inny Ibo more correcthy andIuetty îecribed as n ttempt
the Court of Common 1lens, which if; the bout proper judlica- te re-itorc the oh! Scottisli prncedtre of tho fifteenth century,
turc ci' thu Cornron Lanw of England, whiclà brieves they whilo Bub3tantially retoining in the practico of the Court of
enlarge by deolarations oxtending the monte i the seoerni Session tilt thnt je valuablo in> the sysein wlîîoh vras originally
special matters and it behovcd aise to bo so writh us, tilt the obtained front, as 1 bave aiready 8hown, Dot an Eng Ieh or
erection of the Cohlege of Justice, whorein the clcrks or ivritere Seottishi, but a Frech source.
to tho signet wore entrusted with the forms of suzuionse8 and Thit§ %vii appear froni a brief cxaminntion of tho bill itself.
diligencie8." Titis curin. parlinineuti wus folloved by the It sotsi out witlh repealing no legs thon soventeen Acte of Par-
Session, commonly known an the oh! Court of Session, îvhich liament, froni tho 48 Gco. MI., chap. 51, te the 22 &t '3 Vict.,
aFoin in its tur> was oucccded by thic liy Council. Tlîtse c. 7, by' which, more oîr ie8s, the exi8ting practice of the Court
thIr, tribunal@ fornied, of thcir respective periodR, tue Suprerne of session ie rogulnted ; and it makes, as its lending feature,
Court of Seotland, and ioi evor auch thîey may have been, as two g~rand divisions of actions, namnely, firet those whîîch may
it is reasonablo to suppose thiey were, improvornentsi on caci bc tried by jury or otherivise, very muet% according te tho plan
othcr, thoir proceduro appears to hmave been 8ubstantiadly thant that prevails rnt law in England, and which, 1 repent, thora i8
deseribed by Lord Strir, and whieh was in it8 Ieading features every roason for helieving wars the practice of Scotland on-
the saine as prevailed in England, and vrlich stili reguintes oiently; and thioso which require a procedure corresponding
the procedure of thc English Comnion Lr Courts. But lot tii that whîich prevaile in tic English and Iri8li Courts of
it not thereforo bo siîpposed thiat sualit Ld Soottit;li practice Eqluity. Thie bill, ovon in stating Queh a distinction, marken
lecogni8ed, ris the Englîsh systern now does, a distinction bc- us0 of tho En gIish technicnl ternis, and 1 was really, on fir8t
.wcon thc proceduro at law and in equity. It did no suoi peruisal of ir, muliucd lai think that it might be rend so as t'o
Lhîiug, Der Nva8 their nuciently suoh distinction in Englnnd. favour the saeranceocf Law front Equity, and at a time when
Thint it ivas se thîcre is shîown in a very interesting and rible it; is the policy and tondoncy of ail Law reforin in Englanri to
ruanner by n paper ivhich I Iiad thie ploasuro of hiearing rend put an end tu Uic distinction-a pelicy and tendoncy remark-
lieforo the Juridical Sooioty of London, by tic preont Lord ably illustrated by thc spechl of the Lord Chancellor te which
Chancellor in 1855, wlicn Solicitor-G encrai. In this paper lsi8 lhave referred. On a, cscr examnination of the bill, however,
Lord8hip expresses himself strongly againet the separntc sys- suchi an impression hns been removed froin my mind, and, in-
tem, =n ho observes: -IlTheorulesand maximeof theComnin deed, the fact that the saniejudges, and tlîc saine Courts, arc
Law vrerc se brond and comprehensive, timat thîoy ndmitted cf te administer bcth florins cf procoduro, i8 a suihcieut an8wer
being made thc busis of an enlarged systein ofjurisprudence. te the objection, if made. it mny taire soine time befor.-% the
A portion of the Statueo of Westminster the Second (13 Edw. judges may easiiy accommodate themeselves te suit a now sntc

1.) as pnssed with a vbow cf offecting tbis object, and cf ex- cf thîings ; and they mn ybh troubled witb the saine difficulty
ponding thie niaxinîs of the Communa Lnw, se ris te render it wbich, 1 understauîdi, as; beau experiencod ini Ameriea, in
applicable te thenîaxirnsofanndvancingstnteofsooiety. For -.gaverai States cf whîich th'e distinction between Law and
this purpose, noir irits vrere direoted te ho frnmed, as new Equity lias been abolishied. This defcct, as it may ho cnhled,
occasions for remedial justice rre8outed themselves. Azid il lias beon candid)y pointed ont by n Amierican lnwyer, £Mr.
thiieliad heen fully actcd ou, t , Lawr of England nîight have Theadore Sedgwick, known tob thîc profession r.s the author of
been matured into a uniforin and compreliensive systeru. *For' "T[he Meenure of Dzrnages." AI]udingtW tho Jeov York code
it wns jîîsUy observed hy one of the judges in the reign cf of proceduro Mr. Sedgwick, in a letter lie addressed to an
Ilenry Vi., that if nctions on the case !iad been allowed by Englisi friend, iu 1859, and which lias since been mode publie,
courts cf law'ns ofien as occasion required, the irrit cf 8ub- observes : I have little doubt that you w<iii before a great
poena would have been unnecessary, or, iu other words, there vhîile corne tW it" (ho is spenking of the fusion of Law aud
Ivould bave been ne distinction between courts of Inir and Eqîîity), "1as vo have. WVhîen you do, 1 thinir you w<iii findt,
courts of equity, and the whoie of tlîe present jurisdiction cf ab wre have, thnt. the grentest practical diflloulty in effectintg
the Courts of Chnncery wouid have beon part of the ordinnry the change is te drnw the lino between those cases whichi are
jurisdictien of the courts of law."' The Statute ofEdwarrd haro triable by jury, and those whicli are net. T[his lino iras, for
referrod te by timo Lord Chanîcellor iras passed in the yejar al], practical purposes, drawn waith us, as it is with you, by
1285 ;and it concludes in thieso termis -" Morcover, conceru- the distinct organisation and procedure of Lawr and Equbty
iug the st-atutes providcd icheretelaiefaildhl, andfor remedies, tribumnts ; but whcn '<ve created onhy eue set cf tribunats,
]est suitors ceming te the King's Court sheîdd dep)art fri*,o abolisiod ail distinction betvreca Common Lawr ar-' Equity
ilhence wilhout rerndy, they shahi have weils provided in tlheir ploadings, and melted down hbis and declarations jute a cent-
cases." In fact, tie Statute coutemplated tue very procedure plaint, w<e found thînt wc hiad saine hificulty hiow te clasbify thc
described hy Lord Stnir. But unfertunntely, ris ive ail know, case& îvhich should go tW a jury and those wlîich shiould pro-
things took n differeut course, and equity was conipelcd te perly ho tricd hy anjudge ; and tlîis lias grcntly purplexed us."
interero whore tho ordinnry tribunats of thc country rcifused Parlhnps àt would Dlot ho easy Wo dellue more clear y than tho
redrees-tlic injury to the legal schiolarship of thc profession bill ducs thme two classes of actions ; and it i8 onlyV tW b hîoped
being not less thon the wrong done te the peuple. Ilappilv, thiat thie Court would net be long euîbarrassed by the difficulty
it was othcrwise in Scotland, and ire have evory reason te ho. describod by MAr. Sedgwiok, and thint it will gradually acconi-
lieve thînt tue oid Scottis> procdure '<hîicii I have described iu modato itself to tue procodure. For a tiue, tou, it may ho
tic vords of Lord Stair would have still regulatcd the practice anticîpatcd thnt, the working cf the bill nay ho sumewlint im-
of thc miv liore, ]bâti it net been for the circumsrances irhiohi peded by a prelhminry discussion as te <vhcthîer c fîaota of
led te tic establishmeînt of tle prosont Court of SeQgiuîn on the a case fait under one chags of action or the otlier.
model oif tho Parliamtent of Paris in~ 1532 ; and wlîoqe coîirý AR te thie irst class of actionîs, Uie proceduro i t o cnc-
of admîinistration, distiuguislied as it is bv îniît'i thiat is itarnod parativcly simîple anxd surnrary. 'lhiey are te, ho comnîencod
andI phîilosophîie, bas been retarded-I liad nhrnost sid dis- hy irhat is cailod a sîiînions, îvhii resomles, as neariy ns
rfigured-hy a sybteni of plcadingand uicthod of trial , t tecifeet îîî:y ho, the English ivrit, but îrhicli also beirs souteî coîrres-
cf ivhmieh it bas long boon the uiiceasing offert cf hegisiation te poudence to the anoient Soottisli brieve, cîîmmanding the
counterr.zt. 'l'o have further pcrscvered in such patchwork dofendatit or defendants withîn a certan i îîmber of daye alter
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service to enter appearifnce. in Er.gland, thne plaintif]', nt thne thiora rcalu7 Booms no renson wvhy, wrnth refi'ronce ta thro clas
expiration offi firnirne fur cntrinng appearrnce, is allowcd ta of actioni; co<rntenrplateul by titis part of the 14ord Advocate's
obitlin jndguient fil once, or te sigri judgrnent, an it ise alcil, bill, Urne systcrn rnrhrruid bo différent in Scodland. 1 ornîlmit,
and thereon eceution oiay issnrue, and lie may do tiris witrnut witir the gratent deference and respect, thnt the policy of
any othrer forrnality or prnceding in Court wiratovor, jrnrdg. the <Jevorniinnt in regard ta sucli lr'rnislîaion rnrould, ane Fr
ment and executiuîn Ifllovring by flie simple operation of the as pumisilo, lie thne sanme in the thrce Kîigtioma, liecause the
law. Thue reguhitions, however, on tiris suhiject are Boinrnwlrat truc palrny tirnurnt l>e, ta take ndvantageof ai very npportunnty
diffeoent in thne blli undor consideration, anund 1 an flot sure if of amsiiiilting tlic law oi file United Kiîrngdem. It therefore
tiro, arc ia proveinents. Accorrding to filo bill, flie pursuer or P.ppears to file that, on fii subjet, the bill rnightlieb Rinipli-
plaintif]' wilflo ie c ntitlcd ta jud ment by the maerc isnuing fidadipoe.'hr ea a little ambiguity in. regard
of the writ or eumnmonq, no niratteri1mw plirnn thne case may be, te sons of' is propiised onactmrente. Thus, I atn not very
or however indefenssible, for, by o. 6, I unless paynrnent aol sure hr it deu Is with thre important matter of the Signet.
previouly have been made, tho pursuer Bhîraîl, eight dave The fîerm of the writ given in the Sthredule bears to bo given
efore the expiration of the inducial, lodge the summons with "under the Signet," but the writ itseif may be signed by

the clork of the procers or hrie assistaint, for enrolmunt," aînd any lav agent. It wili bo reasonalile, thoefore, te infer,
lio is at thre saine Urne te lodge a couidescendence of Urne fileots, thathUre exclusive privilege Irithrerto exercnscd iy tlic ment-
whicli, aecording ta the bll, coirresponds toi frne Ernîghishi decia- bers oif the bo3y i writers ta the Signet is propoged ta bu,
ration ; nnd net tili ail this bas been done is lie tu lie entitled aboiired, and that the Signet or Seal itself i8seimply to bo
ta judgnient or dcc, and aven thonn net as a matter <if course imprcssed nt thne office. It may bie right that it shounld be Bo,
by eperation of law as in England, but Ilit shah lie hawful and it certaiohy ouglit to bie the inherent rîglît of the Qtien's
for thre purnrucr furtrnvith te enfroi the cause in the Lord rnujece tu posndnss thonmsehves af ler Mlajosty'r wrlt in thne
Ordinary's motion rall, and te ruove for and obtain decree sim>îlest and mont direct manner, with as littie official inter-
argainst thre defender." Now threre really appears tu> me wo bo position as poe' ble, and on thre easiest and cîreapiet terms.
a great deal that i@ unoccessarily cumbrous and thierefore Lot me take tîro tpportunity of the-de remark8 furthcr ta pro.
expnsive in such an arrangement. 'Thle i88uing and service pose that there should, cesse ta lie any distinction aie ta privi.
of flie writ sccru ta answer nu otrer purpose titnan tu waro the logea lietween Edinburgh and country practitioners. There
defenuer of Iris hirnîlility, and ta suggest tu him thre expediencv in no such distinction in England and lreland. but ai solici-
o. payisig-an intimratonn, hrowerer, wbichr could bc e a well tors and atorneys are adhnritted by trne Superior Courts liath
tmade by a latter frum, the put8uer't3 solliciter or iaw agent. ir London and Dublin ; and tbcy nray threrealter prnctiso in
Possily, liowevcr, then procedure required iy trne 1ii in r.ny part oif tflic country they may tlrink fit, whether in the
intcndcd ta nîu'et an objection that lias frequentiy been mnade capital or in the provinces. And I think thrat it ought ta) be
tu uleparate the sunrniions from thre condescendance, namely, the saine in Scotland. Sudh a reconstitution %vould indccd lie
thai witlîout sucli condescendence, there would lie ni, sufficient thre vecessary precursour of trne harger reorui I have lrinted rit,
interruption of prescription. lKow, 1 lrumblly venture to tlrnk namely, that thore sîriai d lie but eue of the sautne profeusrnn
that trne cendoscendence i8i nut required fur any suhrn pur-pose, for Urne ivîrnole Uniteud Kingdom.
but Uîrnt thre writ or nummnons, if sufficiently cnduîrecd, Bo as The provisions of tîrn bill as ta the conjoining of actions,
to show a reasonable identificetion of thenlo aim, would lic per- special cases, and othier matteril of detail, scein weil conceived,
fcly gouîd for interrupting Uthe runnuifg J filre prescrnptnve ami oughn., 1 think, te lie approved ; and the saine may lie
pcriod (15 & 10 Vie. c. I1). It isi su in~ Englaind liy express said of the raies of pheading recogniscd lry the bill, si> fuLr as
enactaient, and I wvuuid sugge8t thrat if theru ia alnry serionie suedi recogrnition gues. Tîritt, tu rny mid, is liy fuar trn,c mist
doubt on the ouliject liy tile existing l-ýw of Sotland, it wuuld irntercsting part ni the wlrole incasure, and fer Urne sake <if it
lie botter to dispense witlî the cou-!escendenîce, and ta enact alona 1 should deeply lament 1L07 serinus idisarriage of the
flinat flic issuing of Urne wvrit or sî,minons shall, in ail cases, blli in Puirliamnent. It is, s0 for as 1 aui aware, tile fir8rt
have the etl'ect, of irnxîrruptinçý thie prescription. For any fermai and teclînical adoption by Scotch hegai nuthrities, ofi
ailier purpose, I di> flot -Zý thnUre condescendcnce is requircd special pleading as a science, nainelj, the science oi ftironsia
at ail, unles8 appearance lie mirndo by tlic defenilant. and thr. allegatiun. It miglit aven *RiUrout extravagance lie centended
it would be tinue enuugli to hdeor file file ciîndczeendence tîrnt nothing deserçing the inane ai plendinng brasq hitîrerto dis-
after sucif appearuince has been nmade. liVhrere, howevcr, na tinguislned thre records uf the Court oi Session, parties lieing
such appeanuince is iadand wlrero the por8uer's claun ig left ta tîreir uwn language, and nllewed te iritroduca intlo
of sucli a nature Urnat it could flnot scriously lie displuîed, 1 do tîreir averurents, argournntîutive, aven rîernoial, and otîrer
nuit ste why lie shoulîl not.liave judgniennt rit ouce as ini objectiuînalile matter, utterly subversive of s'îund judicial,
Einghaiid, instead of lieing sulijectcd te frne tediu8 anid expert- înethod. Tite 1îleadings wcre, as Nir. Sergeant Steplien des-
nivc procedure proîloseul yflic rn bill. And tîris olpiniion is in crihes thoea in bis admiirablhe treatise, Ilplerndingsai Wage
atcourdatice wiUi the recomnîendatiun countaincd in tfrnc Report According ta Sir James Scuirlett (afterwards Lord Cillier
(lii Urne English and Irish Courts te %vhricl 1 bave altuiled. Baron) tlrey were nuit pîcauhings at ail, but popuhar pamph1)lletts,
It appearô fruim tîrat Report, and it is ot il litde reiarkable vdiclrn the parties wrote agairnst caci othier, atid the wficle se
tit, iiotwitistandiiig, ris 1 have Raid, a gencral simularity of loouely ex pressed. as tu inake it al iratter of u littip d iflhcuty

phcading and hîractice to that wliiclî rrevails il) Eunghîînd, tu> discuîver lîy tile irnios canref'ul analysis and exauillitntion,
thie Insu31 ltWYer$ hatd, ini threir recent Cuinomari Law Pro- whist tlic mnacriai qtbe.stion3 %vara oni whic'h tile lîtugarnus wero
cedure Acte, deliberately counbincd thre writ and decharatien at issue. lîris avii, and a more viciuus evii etiild scareely
or condescendence ; for, ini Ireland, the ivrit and plaint, as jimpede the administration ofi justice, stili fully exists, aînd
it is c'xhled, isn considered fully to state the plaintitl's case suime sucli measuro as the bull on whicl I amn remarkîrng bas
without any f urther pincadiing coi lits part; and iii' next stlep become tinavoidable. 1 lately perused a vulooxinuu Scotch
is the deioindant's plex, on viiel issue rnay lie joned ai once. Il record," anîd with feeliings ef utter amazement, that such a
This difference of practiee, liowever, lietween tule Enghiali and fion of stateinent ciuld lie toleratcd ait the present, day by
Irishi Cotmon Law, Courts li aou aniciously considered any enhifflitened legal systoin. It was chutracterized by ccoi-
l'y tfie Hoyal Coin ilis4oecrs, wvho have uiianimirously repîîrted sideralhe ability in the sy, of argunien t and rhietorical
iii i:vour (if comrnplote assimilation. as far as practicabho; and, inuendo, and one could scarcehy rc it Witl any attention
in particuilar, tflic Cuininissikuners give it as fitri opinion, withîoîît seeinz whlist it wvas about ; but I vouhd defy anuy ugie
" that tile Etiglisx esteax ai writtéti deciarsan shouid lic 'tho lind flot Borne atller knowiedge of the case tu underîtand
&d(iiteil in Ireland irnmseru oif thre sumins and plaint ;" and f.cnr it whiat wati thue material conitenition Iîctçvccn thie par.

Mlay, 1864.1
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tta-t. N'1 thia -ny bu- tnltcinb it '8c -utpl ei- icidebate, w itb i iro tuduio l btc uttiib fh
ing. aitd tl'at tbi'ru Ahoffd be bondi nttutg tht> lrAl pnré. t'a.ct tir thu latv.
hioin ini Scotlcind any oiigio inditi.lai wh~i îV(ettid bu dhons- lFur titum %iteo ea' bu trutîblcti %Vith the fezir fiat, hy tht>
clitied to put a è4top tu siîCh ti beosprlicmliire, in tu, ni adoption t f mart eeht>ical plemiling ini the Court ut of
utterIy itterediblo. Tho> bill, lîowever althouhiti ta5kus theu ut î'ePes4ry difficuiis aind inîrîs, î nny ut be fxito
right'ground on this vitally imiporta-nt etîbjeet, does flot, in i rtcîtocd ini lcgnl bumineuut. 1 w<oubl ttrrungly recot ctie theu
niy humble judgnunt, go fair enought; ad, if 1 may itu re~port to whiciu 1 have reforriLd on tlic Courto oif lnw attd
ai iowed the toinark, thero appeitrs t4i tige tu bd a certin tlcgrct> kEquity in England and Jreland, and, ini partîcultir, fic Onreful
oif ticnidity nnd hesitation about these, ite plending ciaue, fitudy of' the mtrCnent in fticu AppetidixI P. ""7, by Goridt
wilice oru ineraI 7 Po)nui»siio A utatcril nçurmuent ehouid Fitzgiitbun. Esq., one of theu Ma2ters of' the> Court of Chuan-

flot onié exclude inatter uof lawt, mattor oif cvidonce, or argu- cor in Ireland. This paper is one of the muet able, lucid,
mnît.tave and oxplanatory matter, but it shulud bu Mnade an1in3tructive legal doctuments 1 tldnk 1 orcr rend.
i.rtinbly, thîtt i isy t siluuid bu expr"esed ini an i8$uftl)le Titere ie unu other reniark un titis sàulýject of' pleading which
furcu, su tîtat t "mY bu, auittedl or donieil lit it omn icrms . occurA t 533, of importance, anie it is that ail tlic pltlingg.
otherwie, it faliti Phort of' Sir Mattuuw Iinlo'8 grent caiton fi ~t frein ti,'icoudscne tk) the iqsue, simîula bu iitvcrîality
plentbng, tttat -na thinîg Illouid be $0 pleili titat it macy It andI exclusu vely lireparcd by coutnï;ci. whlo, if throy Perforîn
trieti.» But thi-t preciitin aise refluirut, nt the bande of' theu itte'r ituty ini titis respect, as I douit flot tboy witi, ably cru!
defonder a correRponding clearnoset; andI 1 would Ventutre tO el Will mtrengtiben theu bande 01 theu Court tu admînt8tering
recomniend tient 'tastead of' being content wîttb caliig on tini tlic nuwv practice. aind, ini particutiar, rentIer the exataintuot
tu deny, theu fori of' deninl suuuld bu pretcribed in theu bill, of theu record by the Lord Ordinary, as provided U>y tht> bill,
otherwise WCu May titili have '*danied witI rcfcreilcu te," cotnparativeiy easy. It rny bc questiottid, intuetI, wlueiher

'1denied ne stcated," and the other raudeouf expression 4lowed tîtert sîuouid bu sueit a revision c£f the pleading8 by thejudge
under theu ex.i8tiag sy8teni by %Çlbiell the isstue je lO not) ZIIt %vould. perbiape, bc better te lcave the whlu respnîteibility
rendereti obscure, but, sn far as the plitîigA are concerned, te th~e cut wqi, w'ho ivould bu t'ouad to derire bunetit front the
isspoessible. As a genernl T11.0, a defender shbuuld admnit or intellectuai and juridical discipinue wlteh -woud tUtus bu
travectie te case against int ini his advcrsary's wvortI. îwparted t t dioehargo of' their doues.

In regard to those antd ofltur particulars un titis gobljeet, 1 1 ?lave nove detained you ita long ivith tlîiq part uor theû bill,
think flic bill mîght bu considernby ixnproved. ht la, how- flint I fear te trouble> yon %vith, ille ObseIrvatiolns whîcht had
ever. dîstinguished by sorte excellent regulatiotte, and I wuuld uccurred tu me on the otit3r chsR of actions, and %vlich arc t>
airticulirlv natice twu, as wortiîy of' especiai approbation ; bu comnened by bill inttcad of by sunimntun. Thou Scotch
hret, ite extension of the> principie oif fite Engliih demurrar teubniral plîraseolîtgy used un thte subject cnnnut cor.ceal, and,
(the Scotch oldjetion tu the rolevtuncy) tu ail flic piecidinge, probably, je not intendcd to conceai, flic fact that tlie changes
insead of' being eunfined as nt prescnt tu thte 8uaimon. Thtu pr-oposýed to bu made b>' titis part of t.îe bill involve theu adop-
second pointt to witcl 1 have rct'arred ie a change as sisiu ris tion ut' . proedure as, nuarly ne, possible thune as bhal
i i radical, fur, in prineiffle, it reudly goes tu uprot the wlinle -. hriich prevails in the Court of' Chancer>' in Englanti, alhuugh.
ex'utiug systent. I alndu tu thte propoged ab-olition of irbat it duo'u not nppear tliat ntarely eluttable interetits and aîsi-
auu caileti plans inilit, a contrivauce wluiclt 1 have Uteard derations are inta-ndeti tu ne dectuit with ley the regulation
condeuni , by tian>' experienced lawyer-thu Piute l>refe.sor proposeti.I isl siîaply that te procedttreofu theu Court of'
Geourge Jusc'>b Bell atncng otbers, ûnd whîictt, fuir 1uslf Chancery appeara to have recomiinctîdeti ittelf as convenient
confe.s 1 have always -egttrded ., a clumsov antI irnartiticial for the chiss of actions 1 hâve menrioned; andi, in one word,
exputiient. Novr, wbant are pla ici lave? Neitlier more cuir te old i sommons of' declar'ttur %vil bu smmply turned intu a
les tItan the interested opinions of' the> coinrel f(Gr t'tu parties bill or petition. ivith the eutctti n ted ia the pr'cyur.
asi tu what is the lave, or, radieur, -what uugbit t' bc flic lcw, to Aequtaing tilways that kt is expedient to nnkea dietinctoci in
bu npphied t'> thtu case, and Coucltut ini certain terse legal pro. the procedutru btweeo the ttro class;es of actions, 1 cannriu
positionq, vrhiclt are insertati a: the and uf the> pleading, and, 8ay duat 1 hava scen xn>' titing in tii part ut' tht <3vernment
bovonti these pIeue ini iaw, parties are Dot allowed tu mainnin measurù tâ ubject te; and undouotedly, if there le to bu quch
any contentius argointunt, for 'se cru solenny toiti, in books a change, no systunu ut' ptactie coud bu pointed out having

oif practîce, that thte," said plae in lavr contiîtute the Ilsuie strungar caims te attention titan the axisting proceduru uf tUt
ground tif action andi defence !" A plea iciEngland or Ire!aad En»glîeh Court ut' Chancur>'. That aystaun nu dutt ias îts
ta a fact, or the altegation ut' a fact, but such a plea asut ire r>daeets, aîndi I sioulti hope that Qhe bill of' comptaint to bu
considering fis an abqtract, andI ft> offert a ver>' questicnabii, propared under titis mensure NwIbtUd lie a butter, ceuarer, andI
lega 1Proposition, Dlus ht Dot stand te reason t uic ail sutel more 8-ttistàtery document titan te bill in Uttancer> is o 'en
enatter shouiti bu reserved, aithor for the tripl ar for the stîb- known t'> bu. it nia>. hoirever, bu ut' thtu lees consequence tu
sequent legai argument befuru the Court, nor eituul counsrel preparu the bill ini Etigland 'sith a grenter regatrd t suiceinct-
bc cont-rolled or limited inci uia>' puinted out? Tho argu- nes titan usral *hrcv trî,' if, seoing thnt its statenuents
nient should bc free, andI suitorse liçituld not bu caileti ini ttis are at'tertvards turned iîuto incerrogatoritti. by wbîchl thte
way te anticipate tht> lave for tltemq0lves, huit arc entîticdti c defundint, ini c ira> of defeace t> thetut. is rc,1oired tui
tuait> it applied in cit its amplitude, andI uithout n>' reqerve answer tuptn oatb. TIhis fie a p-'oeeeding wlticb, %witatever
or restriction whîatever. Most rightcotiily, tîterefore, dues nuy lie said for or agauttet t iun ottier re.qpects, eertain' lias
titis bill propose wa abolieht thoeu pieus in lu'nti, for the effect oif Qearciîiieg the conscience, andI produeing a conu-
doing that alotue, it je entitled tu the Nvartn support anîd pluce nd< unreserved diactstîru of' thte trutit. Titeru are 114,
eomrnendatiua ut' tlie uvrking profesion-jttdg as aslic regulations exacily curreeponding to titis pruiceduru ini the bill
Practitioners. Oenur.illy, on titis important mattar uf plead- beture uq - but the rmIes prescribeti for the pruparation uf thte
ing, 1 tbink the bill affords proumise ut' a good ateas-ure, antI det'endantt'e ansirer appear t bu 'suit cunsidered, andi, îj rigtilly
certiinly is capable of' beiug mialle a mrost Valtîchie ref'orun. 1, -,,.jrci'd b!, lJîr Courf, 'soultI undoubtedly tend to a grieat itît-
gii.e. the truc ctta.ýactex to flic plcadiog. Ilittîetc, whit ig iurr,,ottient un the preqent praictiQe. 1 'soutît stgget how.
kttown as thie - record " lias bîen uiiILýrstood t) COtuSInM Cver, tuat a powver sttoult l>c reerveti to theu Curt tui ordkîr,
suaterittis for flic atot diîetirsit-c speculautin, an'; evert for ini its discretion, the partit-t, antI itot meurely rtet tIetndaî.-to
the jugtgnîunt oft the Court, whîereaq te oljet> and Inurpose s'.vuar ltq te trutti ut' their statementA. 1i u-an- tiare tîtit, tîtat
oif pleading is file discovery> of thic coutroyere' or the ntacterl aIt ici flic othser points ut' assimuilation re-ferrfed to, the Lurd



Advocato's 11 bil ifýtot>rsd hy il>" R"port of tise Englillh andie~ jfv ~d.t .1.Ssli.II Ahlit. l'r., :s)
lieql; Coîniuiissiotiors borusre nlissied ta. Tt appoilrt train tisat or for breeh I)t prolie tfavonigr'.
Repasrt tha't wit uni y tise piocedisro nt iw, tts ilr(ladi- %eX. lstenil ot grnsng it new t irtii Isisitmi V, thse Court miXv,
piiued. hîît stito de leisetice is chsacery. cletisidersshiy and froqêîunil 4îes, srdor it new triais.. tise pistisulif w-tii
îlilTers frotm tete itanie practie in Luglaisti. blli tist. nftter remsit at poevll rtion Ot tise tissîe>SCQSI Vap .

iî fulloiy congidereii tue wittti Mailer. tihe Cmiiiu s1nis M 11.) BPtiarb., 461 ; C<dZ,,s.s v. AlInsny, te., II. W, 12
unaaituoutdy - IrIis gis weil a Englisis - recutaueuti tise si. -112; Petter v. 7'saito. '22 id., 86 ; J)sbt#es V. 31iurray,, 3
adseptiosi in i rohusi or tise Engiisi plats. $sndf. u-.r Tuscst

lit conclusion, let fie exprerts tise llsspof tisat, w!sntever forin_______________________________________
this Governtent bill Ma hasv ie assonsieL. w-len jt bessenl
law. it8 provisions w-lji, i letter ad sipirit, bc stictly anti D 1 V i S i O N C 0 U R T S.
riiill wurked out lsy tise .Judge>, sînd tit, cro long, choir _______________- - -. .

eniigfi <oued deelsilott Msay reducu its ensîetmonts loto a sypteinT
of proceduro, whiets, in theo vords; of tise groat Eagiit th sTO - Coft<t-.sinf K>E,,5T5.

charter, w-ii secore t<s tihe Scattitih peuple tihe patre and ospeedy- olAUw f1flý i am" Io b aeew I >r.4e therta filr,-sO, owna,>
admilnistration of right anid itktie.-t.t Alaya9sznl & Rericle. 'um nJlri.itiî . zlA a~JaueI

111 ,Mwr artrsînefwî s hacl P Iou- b e adltreskd ta Il' rft ilirs Af the

NEW TRIALS FOR EXCESSIVE PAMIAGES.
No'ithtaaiagtIse aisuadance of treatises upssa practice

and legal eslict8 generaily, tisero is yet no one wîsrk wivi
contains a ful collection of the decisiona in New York andt
Engianti. dow-a to a recerit period. upon tise auiliect of newe
tritils. The foiioiig e-ssops.sd of thse cases in regardl to tise

aliilovance of nov trial»i on tise grounst ef exce3sive3 dasmages,
whuielî WCo have prepa ai for Our own conveuleace, May thsere.
fore be isetsi ta i4onse ot Our reade"s.

It is Wecii knorn il ho tise Co)nstaint practice of tise Courts
te set stside verdicts for excegoive damanges (Hlarris v. 1>ananîa)i(

5 Btss., 312; Finchv. 1?roiwu, 1lWens., 001; ~IssIsK
v. tVehsir-it' Pir-e lits. Co,, 2 Hall, 490 ; Sh.)erry v. Frec*ssqi,
4 Duer, 432). lu actions opon pertion-ai injuries, however,
wvhetiser wilful or aegligent, thse Courts are more cautieuii ef
interferene thasn lu otiser eases; and wilit net grant a notv
triai un t.is greunti alone, isaiest thse dzainages sssesseti are so
c'earIy excessive ais te indicate tit thse jury ivere s-wayed hy
inîproper motived, or actedtitillesr soiute mi#itke {Cliiiii v.
Hludson, M1.R., 19 Barb., 461 ; Cullas v. Alba:s!, if-c. R.ltM, 12
id., 4912); but wisere thcy are tiwe excessive a new trial w ili
be granteti.

lna tctions for vrilîfisi injînics, tie ratie i murei strictly,
enforccd tisun lu tise other clus of cases. Tisue, ii tihe susite
foîr itei (»yI~ v. lieei. sp. tL, 9 Ahis. P>r, 45, Js'oet v. Kùnq,
7 Cbsç., 013;, Colernais v. &uatsick, 9 J0lî 05. 45 ; &ndllîzcick-
v. Sieveu.r, 10 id. 443), sîsînder (lyckmn v. Pctrki n.v, 9 WVend.,
47-0 ; osis oni v. CaMisu, 5 id., '263; Duuglas v. T«u.rey, 2 id ,
352; Meedy, v. S4er Cow-., 351 ; Cile v. .Fen-y, 8 id., 2P.;
êco B>oter V. T/un-e,22 flan,.. 87), nsiicinug prosecutison
Jssmpl V. Bell,, 23 IVenti., 85. Va~rqetiis v. Olmnsstoa. 15 id.,
36S), Ce nssaitt andi hsttery (Jlssnsb v. llq>yùss 3 Ahi>. Pr.,
104 ; M Coe4.-el v. J.rpo,12 J-hns. 234>, tese Court l6vili
net iatent-ne witis tise dtinsgeg, uries tisey Sire se excessive
as cienrly tu isîdicato that tise jsury actesi under tise influence
of pusîoi, pairtsahity, prjuitie, inistaio, or corruption.

Il i saiti (andi w-o tlisk currecty) tist. tisere is no precedeat
fur grsîoting a novw triai on tise groonti ut excesive daisîsgea
iii ais stiun fo4r eduetîiun (2'raris v. Bur.qer. '24 Biri.. 614)
Or Prim. con. (.%sitli v. Mssuten.it 15 %Venti., 270 ; Dssberley, v.
<?usnns, g4 1. &.,6511; andi verdictssfor$P,000( 71raris v. Jlsnqer;

Sltliv. .ilsssten) ,*,IOtul tCnmeses v. caqiti <3 Est, 244),
anti evea n i03 (Iberl'. v. Gssnnil,s te <lhast tiuder cîr-
cumstiances ehsieis rendered il. a vcry ssnjost verdict, have been
6ssained.

Hçen %viere it w-ns eoneedell tisat tise piaiatiff's dsogîster %v.îs
net a virtuusis girl, tise Cous-t refoseti te inlerfere w-lUs tise
damnages, sayissg tisat it coîsiti ns.t do vo unles tiscy vre sa
excesslive as ta sisock tise tentee ot mankind (&ergent v.-,

Ci.,106>.
On tse sanme principal, tihe Courts are reluetLint ta interfère

ivitl tise daîss:sgcs in actions tlr essîicisg atway a wito
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TIIE LAW AND PRACTICE OF T115 UPPEZ

CANADA DIVISION COURTS.

<cnss-c!f7.. page 94.)

OF TITE ,ÇPECIiiL PROVISIONS FOR TIIZ PROTECTION
OF OFFICERS OENERALLY AND OTITERS.

'For tise protection of officers anti others arting lu -od
faitil under the Division 'Ourtl ct, tise 192, i93 anti 194
sections mnake speciai provision andi are of great value.
Tisey relate as wvell ta tIse ordÎnary proceedinga under tise
authority of te court, as te prosecutionzi before a wîa-istrito
allowed ini certain cases uttder te satute. subordinate te,
tiicse1 section 10 niakzea certain provibions as tu costs ia
actionîs et a trifiiag character.

The fiait of thse protectivo clasuse.- (sec. 192) ounacts tisat
no levy or distress for auy sua of mneay te bo ievicd by
virtue of tisis act, shall bo deenied utilawii.l or tise party
makirsg the saine bc deenieti a trespasser un aceount of any
defeet or want of forsit iii the information, stimulbos, con-

vtiusswarrtst rcept or etier proeediu- teltiu tiiereto,
ter shall the party distrainin- bc decese a trecsp..,sser frens
tise beginniîsg ont accourit of any irreguissrity aftcrwards
coninittuil by bilu, but thse person a-grieved by such irre-
gularity may recover foul satisfaction fur tise speciai damsage.

Titis section lias tise effeet ýi»e tr adia) of sîsaking tise war-
rants andi preeepts issueti by te clerk a complete protection
te tisose autiried to Ct under thletti, notwit1sstantiin- any
irnogui:îrity iis te previous proctetiuîgs; andi <lefet or waîît

of fonst, previous to tise issue, wili flot affect tise party exe-
cutissg tue writ; but if isîjury is causeti by tise tict, tise
pirty aigîvt lias bis remetiy a-ainst tise autitor of tise
defeet for luis special daisge.

An expresýs provision in this clause prevents tise appliea-
tion of trespasïabu~ iniitio. Tihe gencrai rule on tise subject

Bliay bc stateti tîsus-tsat oneO w-iss bas autisority by iaw for
doiog an net, anti dues uset pursue that authority, but aDuses
it, tise abuse turus tise net into trcspass, anti tIse pstrty bq-
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cornesl a1 trcs.-passcr al) Ûkitio, anîd tais thougli bis conduct 3rd. Thitt the actio-i shll bic laid and tried in tlic coonity
Mnay liave been ]awful in the first place: flor the subsequent vlire the filet was coninitted.
illcgality is said to showr tliat the party coiitenipiatcd an ille- Aîîd for tlîtlr fuither protectioin, suelh persons have cer-
gality ail dlong, and so the wlioie becotî.cs a trcgpass. (I tain priviie-es untier the sections nained, that is to say
Sinith's L. C. 65; Smnith v. Byinjageon, 7 A. & E. 16i7; LBccd lst. The defeudant znay tender arncnds hefore actiona
v. fIa rri3on, 2 W. ]BIae.1. As tothis diflienit subjeet, brought.
thec chai. e ennuts in terns t1iat a party distraining shall fot 2n-1. Aftcr action brossght lie may pay into court a sufi-
bc deenicd a trespnsser fromn the beIginning, on account of eient suin to cover the danutîges, whielh lie lias neglectcd to
any irregularity aftcrwards conrnitted by hins. bu* shaîl tender in due tisne.
nevertlclss hc liable to make satisfaction for thc special 3rd. The defendaut rnay pie-ad the -encrai issue and give
damnage, so that acts originally justifitible reniain uL,2ffected any special rnattcr in evidenc under that plea.
by a subsequent abuse of autherity.-____--

Thie provisions contained in secs. 19:;and 191 arc sirnilar UPPER CANADA REPORTS.
to those lu tse first English County Courts Act, 9 & 10
Vie., eh. 95; and a variety of statutes, passed for the protec- ElltRi AND) AiPPLAL

tion of persons who have public duties to pcrforrn, cînbody [iÙcfore thÉ, lion. Sir ' '. B. ri~r Bart , Chief Ju-tice of 1-pper
(C. nlada, the lion. W. Il. DRAIrElî, ('.B., ClîiefJutc Of tie (. 011-

like enactinents. The meaning of words and terniq conuron mot) l'it- flialin. V. C. E tF h fle lion. Mr. Justice la.

to înost of tbcns bave beets flxed by frequent judicial inter- Ille lion. V. tC. sî'RA.n;Ct. the~ lion. Mir. Just:ce ltscîti.:us. aud

pretation. the in Mr. Jlustice IlIc.tu7y.
ON AliAUPEAL FR055 A jrU5GIMF.NT 0F THE COURT 0F QUIEN 'I

Sec. 193 cnaets that, leany ,lotion or proscution igainst EH
ny person for any thing donc in pursuance of this act shail (Peportez!~ AUX.s~T, Esq., Brrutr-at-Law, Reporlcr (o the aniit.)

be eomnîcneed %vithin six inonths after the faet was coin- -

milted, and shah! bc laid and tried in the eounty wherc tise Nlo"slor v. Tur Qvuî.
'(raifrom Mec C'rown-Ilighlvay.

faut was eornmitted, and notice in writing of such action, On thse çth of Jnnary, 1"W,. à survivor. in cnoiidfsrico trith fnptrnrtlntonm

and of the cause thereof, shahl bc given to the defendant ;ow ofb.dn w hin ie oto ofatw waxthn andd alft

one month at least before the commencement of thc action." 'booSthor Jmý%tectray. iSali. fsuteed.

And sec. 19-1 provides that; 1 f tender of sufficicnt aniends "-'n .u Il.~ ri cwt0b ff.e

be made before aeî%ni broughit, or if tic defendant aifter lldtat ilsrveIciug madeCater rit.hilawbd gnloto pIij9l5fOfl

action brougiit, p.îys a ltifficent suin of moncy into court, 1 JJýaIyJ isszuting.j 1Error And Appetf, 11;61

with eosts, the plaintiff shall net recover, and in gny such Tite appellant John Mountjoy vas iniiteil for a nuisance for

action thc defendant xnay picad the generai issue, and -iv unlawfily and injmrmoimly cectîng a icrtain fonce of Uie length
M of two lîundred feet, anda of tisa hoiglit of four fvet, in a certain

any sPeeiah inatter in evidence under that pla"sfreet in the city of London, calici Enst North, Street, bcing the

la oderto ctite a art to ic rotetio of iiee ~ Queln'8 common highway, 'wlcreby the sanie 'vas and is straight-
In rde toenttlea prtyto he rotctin o thsc ec-encd, narrowed and ob;trucied te tho great damlagc of ail lier

tions, it is net i1cceq.ary that tlue thing rhnuid he autho- 3Majesfy's liege sutijects. &c

rised by tise act. A thîng is donc iii pursuance of the ,,To tisis indictmient thle defondapnt picaeaIl"not guiity,- and
was tried befoec ftic lion. Mr. Jultice lUclards in the montli cf

statute whîcn thie perron who docs it is actinl- honcesîiy and Mtnrcî, î8tGO, wlien thse jury retur-cd a 1 erdict of guilty- Thse

boua File, either ufider powers whichi tise statute cives or effectof thc ovidence taken upon thc trial is stated in tise jdgment.
A rulo ritet for a new trial ivas sseîetyobtainei, whieli

la disciarge of the duty which it imposes, reasvnably sup- upon argument was discharged. His Lord.ship thse ('hief Jtàgtien

posîrig tisat lie lias authority, t1inughi lie iiîsay crroiseousl in disposing of thse case, snying: IlTite reî..ýrt of tlie casa of tise
cxccd tf epowrs gvenby tattu;but f L ac L~~a lcor ye . TVhe, Biet4cp of Illr (8 U. C. C. Il. 253) wiii exphsis
exced te pover givn b sutute bu if ie ct 1ýiaîJctho nature of the qiiet ion prescntcd by tii case, Iwhich tlirn3

in order to exceute sucli - owers or diceharge such duties, lio upon tihe saine patent, and tho saine fitets, though thc evidenco

is~~~~~~~~~~~ ~~~~~ tbecniceasattgiiIrsnoth ttt dupou tise two triais in soute respects varies.is t bcconideed s acir,ý 11 1tirSuaclc f tc satu ad ,Tise defendant in ibis caIle is an occupan', qf part of the mIn,
cntitled ta tiseprotection conferred on 1 cer-onswliilstso.aetiugý. wlîiclî it is concendcd oit the part of tho prosecutton is not indua-

In oderto tiantan a> atioi o îîo.scUton g.înstanydci withins thse patent rtferred tu in tise case in the Commoîs Pleas,
In orer t inantai ailactin orpioscutili -' t nand ho fias îsclost.d uli tise land up tu tlle norilicrn liit of lEaqt

persn for anlytbiiîg uone il) pîîrsuaisce of the Division North Si:- et, aseumifîg thatstcet tu hoe 100 fect wvide oiy, and
not two cluains, or 132 fect.

Court:s Act, it is ncessý,ary, andi tlies-t ,;et tiofis reur 1 - h etr patent by n1l.ich the Cruwn grinted certain lan,14
Ist. Thiat a notice in writing of sucs -action, and the ins anti near tise town of Lunilon. as an etndomnenct for thse Rectory

casuse tliercof, shall bc givenit tu i du!fciid.,îst ouie u:onth at cf St. I"-ul«s Chiisrcl, in tiie said townl. dec,cribes tielin, iiloi, rif
Swhici fthc defendant is in posscsesbi.n f a part, 'ai? Viat parcel or

lcast before the coiiiiieiceient (if thie action. tract of land. bcitig part of tlie town îlot of Lo>idoii, on whlirh

2usd. Tliat the icti is.l bc coiifiiiccd witisin si lie '~psoilChtrcis of Englinld nmw t.tanrsil, andi centaining futir
acre, and two-tcntlie, tir tlîcretWute.' Il is datcdl tise IWhtif

.n.olitlîs aftcr tue faut coiniîîtcd, anid January, 1836.
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"The question is, wbietisr the destcription te tise patent of thse ield tu have auy reference to thse listoot the dtrect vbicis Lad flot
land granted by it did or did nlot cover thse ground on vihicis thse at tliat tinte be2n rua out, auîd for tîjat rea2on, and upou tise ethur
deflendant lias hi2 fenre, whichà is complained of as beirg upon a eVidncUe giVtn, 1 aisould bave disougist it clear that by the - grvued
publie isigisway. The trial et' the former indictameer against on whicis the churci atood" wu eugit te understand the tract as
anotiser detendant, inging Up preciscly thse tjare question jn actually iuclosesi and iseld witis tise ciurci ut tie tiree the graut
eifect, took place beforo myscîf; and tisougli 1 reserved tic case was Miade. And 1 sisould bave se lîeld, if t iLad been left t o 
for the opienion of the Court of Common Mleas, 1 isad forîned, 1 te determine the legal question, but both parties desired that tu
conféss, a streng opinion of my owri, tisat upen thse evidonce given point should bo reserved for tise conuideration of the court from
nt tUic trial tise )aed je question foriued a part et thse laed granted wlîich thse record came, and 1 did uccerdingly reserve it.
by tisis patent, aînd was flot within tho aile wance for a street or It was cfterwards diacovered, as it seema, that thse survoyor was
public highway. mistaken ie suppesing tisat lie lied flot rue eut aud ataked the

"lThe Court ef Cammon Illeas have decided ethîerwise, but nlot nertis lino of Eaut Northî Street until after tisa of ette
without a différence et opinion. patent ; and upon thse trial of thse indict- -.-., waeb is hefore us,

- We have read thti evidcnce given upoe hiîs trial, sud sec againat tlîîs detcndaet, Mountjoy, the surveyý., zworo tisat Le lied
nothing je it te warrant us je holding tiset if a convictioni was posted North Streot, on the 8tis etJanuary, 1836, wb;lls was tee
proper in Uic fermer case, the samte verdict was flot also proper da%â bfore (hepaterit ts daied.
spori thse evideeco tisot vras given ie tise case Dow before us. ins is a very iflaterial variation from his former testimony,

IVisetier the evidence given upen tise trial et tliis latter case dees occasioned, 1 suppose, tront bis lîaving je tise meautime referrcd
flot better support a verdict in support ef thse prosecution than te lus field notes. Aed the question eow i8 wisat, ivith the know-
thec evideece that was given on thse former case, it 'ns flot necossary ledge et tisis tact Letore us, wo must t&ke te Le tise aouthern limit
te determine, for wu tisink our rigist course will Le te defer te the of tise land granted by thse patent ot tise 18th ot .Jauary, 18363,
judgmenc given je tise Court ot Coinmon Pleas, ratLer cLan to e inetier words, did tise Crowe grant, and could the Crowa grant.
decide je opposition se t ; and je this case tisere cae Le ne diffi- by chat Datent tise land chat was incloscd witis tise cisurcis and
celty ini tise defendnnt obtaining tue judgment et the Court et upon wisici, je chat sense, tise cisurcis then sceod ; or was and is
Appeal. IWe give judgmeat, teerefere, diaecharging tise rulo nusi tise tract graeted, necessarily coefieed ou tise soutis te the nortliera
for a eew trial, and wo dIo an entirely on the autherity eftchie litit et North Street ns laid eut iii tise original suryey et Uie new
judgment givenin j tise Cour* ot Comnion Pluas, and je tise hope toafi plot tisat Lait been nmade a few days Lefore ?
chat tise judgment may be reviewed ou appeal, for tise case is eite Vjint servey it iii proved Lad eut Leen i eturned by tlîe surveyor
et consequence, upon which 1 may say chat cLerc La among the te te gevernesent till tise 28th et Marcli following tise issuiug et
judges a cousiderable différence et opinion, and the judgment et tise patent, and id is net therefere reasortable te suppose chat the
tise higiser cour. could net 'ne obtainied hy our taking any otiser goverement referrel1 te Any tract ns laid eut je tliet sitrvey, wlieuî
course tLaunifilrming the convicti. n.'l they uscd the words IlaIl tisat parcel or tract of laed hein.- part

From this decision tise dofeedant appcaled, assigning as a et' tise towe plot et Londlon, on wisici the Episcepal Cliurcis et
reason : England now standa." If net thon wisat were Uicy reforring te ?

Tisat upon tise proper construction et the patent, taken in con- Net surely te tise smali spaco on winchs literally tise cburcs stoud,
nlexion with the evidcnce given. it should Le iseld te enibrate tlîe chat is, îlot iacrcly te tise land coered Ly tue building, Lecauso
land upoin wisici the fence complaincd et ie the indictioent was tise tract ia dcscribed La thc patent as coetaining four acres nd
eroctcd ; aed that the learned j udge sould Lave s0 dirccted the twio.tentss or cisereisbouts.
jury. I contess 1 have a strong conviction tiset as thse governent truie

J. Wlson, Q. C., ued C. Robîinson, for the appellant. tise words uscd je thc patent, evidently were aware chat there was
Robert A. Jiarrison, for the Crowe. this cliurcis standing upon a certain tract in tise towe ef London,
Tise question ievelvedl je ibis appeal was simply whebthr thie wisicis tract ceuld Le ueen and vras uetorîously marced by tise fence

lino as rue Ly Mr. Carroll, tise surveor, or tise feece ceclosing whicis inclosed it aud Lad ieclosed it for a year or more, tise>
tic block on irbicis the Episcopnl Cisuret ateod sould guvere, ;nuant te grant the tract se inclosed on irnici tise churcs stood,
tise appellant contcnding that tise lino et fonce abefld Le tise and net a tract as Loueded by a Une drawn hy thir surveor, ut

qn"~::,~d that Uic lecrned judge should have se charged the wviicis lino thcy Liad then ne keowledge, nor until more tisan cire
jury ; that nw-. lsviing se cisarged there Lad Leen such a m~izcc.rw menthsa ufterwcrds. What 1 mcmi. La thut tisey moat prebabl>' in-
tiens as would ent.*lo thc appellant te a new trial. tened te make the grant te conforci te the plan whici Lad heen

Sia J. B. Itoaîssoi, Blart., C. J.-Tsis appeal brings Up the miade eut and submitted Ly Mr. Askin, aud whics tise rector and
question srbetlîer tise patent dated tise l8th day otdaziuary, usd6, cengregatien Lad bece gîven te undcrstand had bee acceded ce.
setciug apart for tise use efthlie Cisurcis of Englcnd tho tract of Thsis plan gave te Norths Street a width et 100 teet, sliîch cas
land ie tise cicy eof London, on whics the chîurcis thon stood, maires 32 feet more cLan the widtis of tise atreets in tlîe plot betore laidl
the fence wldch then cnclosed the tract tise euthere hoendary, eut, and more 1 suppose tisan ejîhier tise gevernment or tlîe inisabi-
whlicis would Icave 10) feet and no more for tLe breadth et Norths tnnts ef London would have expectcd te ho tise wîdtis of tise streets,
Street East, or whetser ie censequenco et thse goverument sur- Lt thora Lad been ne sucis special instruction as las given te tise
veyer, %Ir. Carroll, bavLng Letore Uic issue et the patcet rue a surveyor hy Colonel Ta!bot.
lino and markcd it througis tise ir.clesed tract, intending Lt te show If tise churcs iad isappened te bo plced upen tise very rontiiera
tise nerthora Loundar>' ot North Street East, tise lino saorun must limit of tise ti act as inclosed, on tlîe understanding that tise patent
govere. Iu tise '%*zter case the teece whiich ira Put up beterecthe Lad reference te the tract whic lind Leen asked for, and wliich
making et tise *cent aud which is still unaint.ajned eacroaches lhey Lad rcason te believe tlîey Lad obtaieed, it wonld have bee
upen tise street _j t- citent et 32 teet je deptis, and te that citent difficult I thiek te contend tisat tise land covered Ly the chiercis
closes up aud obstructs Uic isighway. iras net conveyed by tise patent undcr the worrds uted. Tise enl>'

This ame point Lad heea betore discussed je e prosecetion for question thon, 1 UiLnt, would have hee ihetser thî go-.erement
nuisance rain±-t anecher detendat, whicis case isreported (8 U. C. ceuld lcgally grant tue land se coveored by tise churcli, notiît-
C. P. 263.), ced te wih reterece aes matde je Uic judgrncnt given tandieg it iras withje thc street as Lt lied, befere tlîo ceniphetion
beloin j disposing eft he case noir before us. le that case. -which eft he patent been laid out in chie original sîirvey ot tho tein plot.
vras tried before asyscît, Lt ires sworn by t1te survoyer wse made Tisat question undcr any vicir et tise evîdonco ire arc tinder tise
the original surircy ç the neir addition te tise town plot et London necewsLcy etcntei; o nesandi eh an ndsuc
on whicis thc churcis rcterred te stands, that ho Lad net run ont tact, that tise atreet lîad been laid eut on tho ground tiro chaies
and meark-cd any lino te define tise nortiscre limits et Norths Street vide hetore the patent was made.
East untl sente tuine ie Fehruary, 1836, irnici wag after tise The hem ozisting on tluct peint at tise tinte tise patent isçuedin j
iasuieg of tise patent. 18.G6, was Uic provision containcd je tise statute, 60 (io. 111

If tisat were se. thien tlîe mceti.n madc in tise patent et tho chapter 1, seiction 12, mcl ennand tlat ail allowances for ronlo
"ground on ibicis Uic cisurcis then eteod " coo.ld net, 1 Uiink, Le Le sey towe or temes-hip laid out Ly tise King's survoyers i5al Le
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dcemed coîrnîton andi public lîehwaîym until sutch ronds 'b h influence." Shortly arterrwardii Colonel Askin drew a plan. of
aitered necîirdinig ta titi' provi-autis of flint stattite, wlîich ci)uid bwhîch hu î,roduceti at lthe trial a copil a5 nettr as hr could recuflsct,
offly hae by the ju.4ticen in quarter sessions 1 inalrînq ali the sirefs rounîd ithe lurk 100 jeel aide. A petition

Titim mail or etreet laid out by tlit surveyor on the' 9th of Janu- was drawn up and was forwarded wiîlî this p!an te tile govern-
nry, M~36, nccurding tae evilence givC1. in ti4 catuse wun not ment, applyitàg for thea land t!ieteso on tIse plan. Thl plau or
nltered in titat mannner, anti tliaîafure soc cannot lîlti, 1 îhink, b sketch (it sons net the rtosuit of any survey of thse grous),1 euvered
fihit it wua lebs a lîightvny after the patent of the lltth of January 1 landi00 no claimeti ta Wo granteid by the patent, fur it inciudod
than before. Wlîatcve,; title ta the soil of the Street as laid ont Duk2 St.-eet, sinca otineti, andi aiso part of a hilock now o hlong-
that patent coulti couvey wotild bc 8ubjaît t tlic riglit of the pub- ing ta thse Ftnan Catholic Cîturcit. It madie M1ark Lane 100 feet
lic te use it as a highway. Sa 1 tlîink tha vrdict soust staud wide, though tIse fonce aftersoarts crocteti left ouiy Gi; foot for
tipon tIse account which WoC lave*of thse facts. Mark Lnn, anditcovcred considertîbly more landi than is specifieti

1 tliink also tuat %Ir. Justice Richards sons riglit in leaving it in the' patent.
ta flhc jury as a znixed question of laso and frect, whlicli it 'vas. The llshop ai Hluron -il8o prosai flit the Sketch propareti by
under tlie evidenca, sohether tIse patent 'vas or ws net fransed Colonel Aekin ivas forwartied with the memoriai, nut that liha il
wiîh reference ta tIsa tract inrloseti by tIse fenec, for that canniot since matie evcry poss!ible searchi fer botis, but soithout Success,
bc maiti ta bc platin on the fac ,af the patent, andi 1 think soc and titat tho plan noever 'vas returneti. That in tIse fait of 1833
ahoulti not disturb the verdict, and that no gond vwould probably lie sao tlic copy of an ortier in couaocil direcling the landi ta bc
arise froni doing sa, thoutgh it saoms ta nie ta bc0 a inatter for grantedl as piie for; tîtat afler getting tbis capy tbey bacgan to
regret that Ilhe event cf tIse laqt trial shaniti hava brouglit the buili te churcli, whicli sos raiseti ini the spring of 1834, and wson
suatter ta this iesue, fer certainiy 100 feat is in ail roason suffi- openeti that senson, anti tha fence watt put up inîmetiiately after
cieîî' sidtli for tIse Street, aind after an acquiescenceof ai many finishing thaI church, andi 'as catnpletcd early in 1835. TIsat a
years it i8 biard 1 think ta distuîb the bounîlary of tIsa tract, fente oi rails sons put up on the narth bnuniry but 'vas after-
especiaiiy if tIse aiteratian 'viii hc injurions or incanyenient in 'vards3 rornoveti ta the south, to the lina as laid doson there by Mr.
regard ta any ube tIsat lins been mande of the landi in thse meantima. Carroll. Tua il p further stateti tIsa' he 'vont ta Toronto, just

DitAsKat, C. J.-The soitule question is, whiat landl iâ granted hy befare Sir Jahn Colbarne's tieparture. in refercnca to obtaining tise
tIse letters patent of tae 1 îSt ,anuary, 1836;, by tIse oortis Ilail patents for Isea rectories ; that tIsera 'vas some blutîder; tIsat
finat parcî.l or tract oi landi being part nf tae toson plot of Lon- Il things 'vers donc iii a bnrry," tlint ha 'vent îo the Sarvcyor-
don cii whIici tIsa Episcapal Cîturcli of Englastid naow stands, anti Oeneri'8 office, Ilanti the cierk. then stlid they had sto plant andi
centairiing 41 a acres, ar thereabouts " 'vero quita at a loss as ta the biock." TIse clerk hadt tIse old plan,

Tihis parcel of land 'vas nut part of the first suria of the toson anti ba measureti Seine of tIse bloeks upon it, anti said Ibis block
oi Lonotn, sobich extendeti Do firbe titan ta the South siola cf weuttd at ail avents cuntain as ranch as those, nati hie gave t5at
Nortb Street. Thora is mio evidence that thse nartit side cf North description sohich 'vas put jUta tIse patent. TIse ilishop explained
Street 'vas then saarked on tIse grounti, tbaugh tIse grantee of any titat thse order in cauncil referred ta in tIsa margin of thea patent
lot on tha soutb Bide hail the assurance of a stratît immediately wath1e one1 estabtrhiyogt the rercres.
nerth of itcli lot, which nccording btei plan adopteti for other L. Lasorasan, Esq , stated tIsat lia rcmensbercd seeitng tIsa ortiar
streets 'voulti not bit lcss titan ana ebain 'vida. iD councîl (Ilt:. , tbe capy) ; that being cmurcbsoarden aI tue timo

In tIsa latter part of 1835, tite govcrnment ordercd an atiditional lie uîght have rectivcdl it, anti if Bo, it 'vas probabiy bmîrnt in the
ture incrtasing tue nrea of tIse town, andI inoloding thte land n id clturch or nt lus oson pina. TIsaI lie lad applieti at tha

in question. M1r. Carroll soas amployed by the Surpeyor-Ocneral gavernisnant office andi caulti nt tuti it, anti wua imîfrme i t liait
Io tîtali- this survey, under sucit instructions as Colonel Talbot been mibînit or last ; titat ha coulti fint no entry la any cf tlie
asiglit give Isim, andi Colonel Talbot directedl bis ta lay, ouI tite bocks or records in relation ta it he1 ére the patent
neso portion of the toson in accordante 'vith the part alrcatiy Sur- TIse learnoi inulge directai tIse jury thiit if thora 'vas a part cf
veyati, oniy nsaking tse streets two chains 'vida. Mr. Carrai acteti the toson plot ai Lonidon on sohich the episcopal churcb thoni stoad,
on tIsa instructins, cammencing his survey on tue 7tlî December, whlich 'vas knoson andi recognsued as a part of tue toson plot of
1835. On tua 8tlt of Janunry, 1836, lie postati East North Street, London, indapeadant of Carrall's Survey, tat fet 'voulti ha eri-
aast ai Wellington Street, nuid czlended t4e centre of thue .treets tienco foi- thoi tat tIse patent 'vas intentiet ta grant Suds part ;
around thle c/turc/t iock. and flmîsied posting titosa Rtreets. IlOn or if flia grant wua moade in relation ta a fonce thon Standing, in
'the 18th Jannary, 1836, ha ifinisheti posting Cîturcît Street andi cither casa tltey slîouid acquît thea dofendant. Ittît if the grant
Mark Lane." AMark Janc iras aaiy otîe chain tride, tha other 'vas miade to caver tIse part af tue taon plat thea being laidl out,
etreets 'vere tsoo chains ivide. Titis survey 'vith Plan, &c., 'vas i. e., the block cf landi survayeti by Mr. Carroll, as the church
raturneti ta flia Surveyor-Ganarai's office on or abotut tIse 28tlt block, wicît survey, as regardeti tIsaI blocke, 'va. titan conîpieteti,
Marcb, 183G,' and according titereto tbis block actually cantains de îolifoibt uly nih ttt hti i pno u

4t acres, andt if tIse dafentiant ho riglît it 'voulti contaîn 1 ai aIn Plan" matie by Mr. Carroil sitoulti govern, but lio bit it ta thons.
acre more. Mr. Carroll nover litat any other instructions, at Thcy founti the defendant, guilîy.
bis plan lias ever limite heen, acteti upoD in gratiting lots in thse A new trtal 'vas moved for on lthe law anti evidence, anti for
toio of Londoln. mîsdiroction, becatîse the lcarnoti jutige auglit ta haro ruioti as a

TIse defendant maintaintil the fence cîtargei asa nuiqance, question of laso, that CarrolVs survey t'ltoîtlt ît gcvecrn. anti
'ehîci fautae stooti soitin 100 feet Of theua s ei ite of East Nortt tIsaI tIse Paient shouli ho hoiti ta ambrace the liattid tîten knoom as
Street. For the Croson, il sons contondeti tsaI the fence abeîrtie- tIse cittureit hiac-.
ted the public highway, imasmucb ns Mr. Carroll liait laid ouI tue Tlîe Court of Queca's Bencli discbargeti tIse rula, entirely on
Street in that place, 2 ctalns ( 132 foot) 'vida; tiîatlîis iurvey 'vas tIs a nthority of lte decîston af tîta Court oi Comnion Picas, ia
adoptoti by %lita Craon, anti tbat the Croson hiadt donc natlting Regina v. Thte Jlmhop of Huron, tisa learneti Chiei Justice Statiag
directly or indirectiy sohicli daviated frota that îîurvey, or linsitoti that thcro -as among tae juulges a considerabla difference of
the0 widtit of the Street ta 100 feet. opitnion. TIsa appeal is agaiost that decision, anti lte only reaqon

On tha tiefence Colonel A-kin produceil a map furnisbeti to iîim of appeal assignoti is, tbat upan the proper construction ci tIse
by dia goveramen,, long before tise lust burvey, cf thea original patent taken in connexton wtth tîa cvienco givon, il shouiti bo
îc'vn plot of Lontion. lie statoti thaI tbe streets tiheroin soara hall to embrace thea lati upon whtch lthe fente camplained oi in
only tis feet soie, tIsaI in flie qpring oi 1833 Sir John Coiborne. Ite indictruenî, wun crocteul, anti tIsti thea learneti jutiga shtîuld Bo
Ilion Licutcnant-Cîovcrnor cf Upper Canada, visiteti London, and bava directeti tIse jury. It docs uat appear that thîs objection 'vas
Colonol Asklîu, oitit the intenitton ni ohtaining a na sit for ___ad t thse trial, or fliaI thea learsiet jîtdge sons askcti te givo
cbîîrch anti bortaI grountl, acconspaîtiat(l liexrellcney ta te place Isuait a direction. la fact ha only expresseti an opinion, as 1 rendi
noso ia question, -solticit sos then unsurvcyadJ," ant i s Excel- lus charge, on dia 'veiglit of tIse evidence, Icaving il whiolly open
icncy repiieti ta bis applicationi, "lSenti tac taon your plan, soalto te lte jury.
an application for il, anti it shail ho granteti as far as 1 have uny ITha tiefence rests, as 1 untierstanti il, on thîa influence proper



May, 1864.] L AW~ J() (J R N A L. [Vol. X.-125

t0 hc ailIuwed to external cîrcunîsanecc, affecting *he con.struction isards tîtat lie bail applie t ut h governinett office foîr the arrjînat,
of te lettere patent, for witiîout lthe nid of such circuriistances it anti coulti fot find nny entry in any ot lthe books or records in
bas not heen argoci itat the defence man succeeti relation to il. Se far tîtero is no proof of 'lie existencee of -in

Mien lte casc uf Pihe Qucen V. The Jiup of Hluron was beore original cf lthe 8upposeti copy. And if lthero liat been any snch
the Court of Commnon Mlens, 1 took tvery po:sible pains ta ascer- order ivo înigêt reonably expect to find it referreti to or) ;Îlo face

tain what %lee lte facts, se far as any record coulti ho found of of the patent as the authority fur tho grant, ishereas thec oin
tuient ju the publie offices, coîncected iviti tue issuing of th-, a refèence toa different, crder as thoautlhority, vi:- , sn order of the
patent. Whatever My anticipations miglit bavo iteen, 1 found i>îlî January, 1h36. The lapse of more tihan twenty years may
nuthing to strengthen the .leence, and on the tacts proreti in tiîat iveil accouut for an error of recollecttun as lu the nature of the
case 1 titouglit, andtsutt thiuk the conviction righî. I flt, lte document wviicit no 'witlness speaks of having s9con silice tîte date cf
doutît wbicl eniharrasseti ny brother Hoagarty, viîietiter tho patent the patent. And. the well known reputatioutc lthe Ihoî clerk of
diti identify lte landi intendeti tu hu apprupriateti, and ishoîlir, tho executiro cuonct (.Nr. ileikte) for scrupulous ezactaCaS lu the
titerefore, it iras not void for uncertaiîîîy. business of lus office, rendors it nuit ta imposisible titat lo situuld

Thie generai rulo applicable ta lte construction of grants frorn have issued a copy of an order in couticil for a grant of land, of
the Croiva, is that îhey bshailbe construed moat favourably for te whicit ordter noc trace clin ho fuuin. in any of tito books cr records
king Thougli wicro the grant Is ex ,7)eciali graini, cerlUi .scienttil of the perioti. Thatl no sncb oruier reacited the Surveyor-Geno.
ci mero mioto, lte couctruction and leaniîtg are te ho in faveur of ral's office is prctty olearly establisiet by te llîsbop's evidence,
the subject, (Coin. Dig. Grant, G. 12. Blac Abr. Prr-og. F. 2. w ho ment there andi saur in whlat, manîter lthe cierk framed lthe
Vin. Abr. Prtrog. Ec. 3). Âand if lthe grant bo capz 0 f tire description, iiI ignorance, appaiently, of Colonel Atkin'8 sketc-h.
constructions by the aoto of irbici il wti ho valiti, andi iy lthe asud of tîte ntemorial ivicl accompanieti il. Indeed if thin.c btail
aillier void, il sitall recetre titat inlerproîction micît VIII give it not -1been doue in a hurry," it is net improbable that lthe framiîîg
effect. 1,For te kiniga itonour andi for lte bonefit of lthe 8ub. the description for patent wouiti have ioen delayeti until NIr. C'ar-
jcct, such construction shaîl be matie, ta the kîig's charter shahl roi, whîo vras thton rnaking lthe survey, biad been referreti to, or
take effect, for il iras nat the king's intent ta moka a velu grant until lus pian, report andi ftid notes hati itecî regularly returited.
(Si. Savîeur's case, 10 Co. 676.), and in Sir J. Mlolyn's case (0 Tito pressing baste ta get the patent completoti affords no argu-
Ca. 6) it is saiti: *1Note the gravity of lte ntient, sages of tbe ment against the Croivn, if it bas net a conlrary teadency.
lair lu consirue thc king'8 grant heneticially for bis itoîour aud It appears tht in faut, on tho very day tue patent is tiated andi
lte reltef uf lthe buhject, andi not ta mako nny btrict, or littrai recordeti, titis block of laînd iras surveyeti, anti ils hounidaries ivoero
construction in subversion of sucit grants.' marketi on tito grounti by Mr. Carroll. If lthe grant itot in ex-

Lookiîîg iia furtiier thon lte language of te patent thtere is no 1 press ternis referrctio tue survey Ilion in progresa for the limils
difficulty. It arises in oppiying it ta the suhject malter, ta lte of the hlock, suci reference ivould itavc provaileti, as affordiig
ascertaining the thing granted. The raie id certun eit qund certui cm vidence of lthe tîtientioti Of the Crosen in rnaking lthe grant, and
reddi puiez( applies ii lthe case of tîto Croivu. anti if tite grant bias .rttd St les 11 pprcltenti, have been sufficient ta define irbat
relation tu titat xçbici is certain, even tteugi il ho Lutl mere mat- iras granteti, or te prevent lthe grant being belti void fot uncer-
ter of fact, or in pal., il is sufficient (Coin. Dig. Grant G. 5i. Vin. laiity, Or if INr. Carroll's plan tatil beurt returneti ta lthe office
Ah. Prterog. il.). before the patenît vas issueti, andth lon the grant io heon matie

WVe may iitout hesilalion intorprel tue irords, that --tract af.in tue ternis useti, there couiti havo heen no douhl lthaI the plan
lati heiîtg part of the towu plot of London on witicit lte Episcopal coulti have heen referred la in nid or construction of lthe grant se
Churci of England now stand.q," ta mean llo Iand oit wlicb the as ta supp-ort its v'aliditY. It 2-e1a3 10 me, tîtat lthe fact of lte
citurcit ias standing useti for divine svoreiiip, according te te hîci he..g actualiy designaed on lthe grounti by an officer cia-
rites ot lte Criurcit of Fnglouti, anti thon one certainty is ohiai- ployeti hy tue governincol for lthe purposeo f making lthe survey
neti, atît I agrce fuily mih titose whot contendti lit sometlting of whiich t hat formeti part, tony aise bo reforreti te os 'cvidence of
more maos muant titan lte acinal groonti covereti by lte faitrie a titird certainty lron wich lthe intention oft the grant rnay bu
itseif, lte quaality expresse in lalte pattnt, .12 acres, la enougli ascertaineti.
te estobliat ltat conclusion ; andi in lthe îluanlily expresseti we It bas been ohjected t0 titis, thaI lte fact iças unknola 10 lte
have a second cerlainity, for 1 Ireat lte wmîrds -A"r tîtereahouts " Croira tou lthe lelters patent isuued. TuaI certainly is so, but
as equivaient te the common phrase "lmore nr less." Butt I wboiiy tue Objection dos 'tot lie in favour Of lthoso isb set up the filet
disclalin attaciîg any importance, in lthe construction u't tite of lte fonce tiien standing on the grounti, as evidenc ltai lte
patenît, te lte conversation htcid hy Colonel Askin with the Lien- Croiva iritendet ta grant lthe land ,o fence i l, andi occupied by or
tenaiît-Governor. For lte purpose of gencrally identifying the for the cîturcit. For lthere is ne proof miiolever titot lthe Crosen
iocality of lthe preposeti site, il is (assurng it te ho evidenco at or any of ils officers more aivare ti.at lthe lot mas fenceti any more
ail, on mbich il is nlot ticessary te express an opinion) realiy of ltai t îiy wero that NIr. Carroll bil markei lthe beundortes ;
no value, for me nced net soek onlaide lte patent for that purpose while te fencing ivas a mare privale oct, lte survey wa.9 an offi-
as lte lad te ho granteti was ltat on iict lte cituret actually cmi one, anti titese parties clixuang under lthe paterit bave nover
tutoo t a tlime thougit such a description would not havo been pretondei ltaI the patent covereti tue landi as foicet in aI lte
applicable mien bis Excelcncy visiteid titn' proposeti site. Then date, any more titan il covercd tle lai) representeti Ly Colonel
lthe suggestion ilseif, Ilsend down your plan, &c.," amunis ta Askin's sketch. As ta lthe f.rnior, lte fonce iras remuvoti front
no more ilion cte expression of a. vis tliet lthe application migitt nortî te1 souti te make il correspond ivitit Carroii's lino. anti as
hc lait int a defuutite shape, anti a renduioesa t0 givo il the most t10 tue latter, among alther changes. Mark, Lane, insteai Of being
favourable receplion. But il coarcycti ne anlhority ta sufvey or 100 foot ido, iras laid ont by Mmf. Carrai) sîxty-six feet mile,
mark ont and apprepriate any partîcular pîcco of ani), noir diti anti lte fonce on ltat Bide corresponds titereiîilt. Moreover, îie
Co oee Asýkin 3o uîtdersînt il. for lie matie no survey, but mercly 1 fonces wore net bogun unlil afler lte t ceipt of titis (sul- poseti)
a sketch le nccompany a potition for aL certain site for a churcit copy of an order ini councl, anti coulti not titerefore have ifu-
anti buria) grouni). As te any order in counicît for lte grant of enceti lthe goverament ta framing sncb order, if il ovor exîsteti.
tte lati as îetnltid ont by the -ketch, I amn cempeiied to say, 1 Sa for as any objection t0 lthe vaiidily of lthe patent on lte
thtik ltera is ne legai evidenc thaI il oser existoti, and ltoe o- git et' unccrtainty is concerniet, 1 ttink I arn justifieti in
dence tonds in my humble ju'dgment ta negalîre ii.s existence. upitoIding0 il, on te fadas, lta lthe sile was fixoti by lte existence
% ithl lte ulmoat confidence ta lthe ialogrity anti geeti fait of lthe of lte citurci tIhereon ; ltaI lte estirnalet qnanlily of' lati cor-
nitnosses mita speak of itaving accu a copy of îl, 1 thi ltey are respondts init the acluai quanlity ; and lthat tite limits mcmer
undcr somte .ntstalc. and if sîcît erder ta materiai t lte defence m'îrketi on lte grent hy competent aulhorily. I ntigitt adi), but
il i ta prove). Ail lte evîdence refera le a cnpy, for tougit thal is nùt dii'.tincily prGveti, ltaI Crroli's surrey bas oser since
Mr. Laivrason speaks of "lthe orîler ta councl,' lie is esîdontly ils rolura heeti reccgniaeti anti octed upon by the goenmlnt.
roerring ta lthe saune papor of whiict lte bîsbop of Iluru. ta r Evon if the ailictl Of nncertainly more to previtil, 1 do nat secS
maEt hefore spoken, as lte copy, anti ho soya immodiately afler- i ltaI il irouid entitie theo defeidant te a nom trial, for estahiisiting
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tliat tho Crown hlave made no gra.ît wouid not establisili Ilît tlic
locus il' quo i8 îLot a hlglîway. Andi if it ho ndmntted that Carrolîs8

ifsriîlO ls reteti Isn to mako Northi Street two chitins wide.
and Iliat lie did i o innrk it out, then tlie defetîdant le mainzaîîîlîg
a fence whiclé encloses 32 feet of North Street, andti81 guilty of
tho nuisance cLarged.

1IAOABTY, J., retaineti tho opinion e3pres.-ed by him ja the
coise reforreti tu in tise Commuon I>lens.

l'er carîami.-Appeal diemisv;ed with coots.
[ilagarty, J., dis3senting.]

QUErNIS ]ECI

FRcpvrted by C LoOt,}q., Q C, leporUr 1. the (bure,)

IIIJNTEIL v. FAnit AND) K.No.
l9ecemnt-Proof of ldeAoggcli f ezedîtors unidei' Cbos. Sots. u C,

ch. WsC. 5.

in ei.etmient for 10 trý%, the fwt h3îlf of lot 2XL. the plaitIf clatinod under F,
hie titwibîg a Mortgago oxecuted by F. in 1547, and nJgned by the execu.
toms ci the morigagSt to th> ,LoLutàff In IbSO, sîxi a r0oàmS of t>ie rquI'y of
redempion frein 1 te the IPIDLotîi flu N3 elIher th" landl nor the irtgaze,
debt were m,'atloned In Pt'@ wilI Tt wtt. prmvtos that in 1847 F. owned 100
acres of lot t2 adjclning, and bréi cleared four or tive acrea of the hait lot la
question, ot which ha was reputed t., ho lte owner. Idfoiucist lied occupied
about twolyo acrng or' Lt for nearly fourteen y-eorg

Qu..-re, whethêr fuias a8mullrient pim.7 fadie orldenco eft. being owncr In L'os:
but, fld, tIsat the plIttntif could net recover, Lfur the Atatut.. tcnsol blet. .
C, eh. 87.asec. bi ouly authuor.z eeeutor» touy lir),th legal e8t.,li on pay
nient o the miottgage debt, not te à purchaser frein theux, and it thorforL,
rotualued la tbâ miortgagre heLr.atla&w.

(Q. LtItW.,1A
Ejectment for the east half of lot 23, in the 5th Concession of

North Gwillimbury. Defenco for the whole by defendant Farr.
Defendant King let jutigment go by defauls.

Tho plaintiff's notice of tiLle was on a miortgage matie by one
William Fletcher teoane Alexander Dunlop, anti an assignment of
that mortgago from Dunlop teoune William Rteid, anti an assign-
ment froin the ffitriscee anti executors of Reidi to the plaintiff: ahie
unsor anotber mortgage made by William Fletcher to one William
Pegg, and an assignaient of that mortgnge from the executors of
regrg te the plaintiff.

Farr's noticeo f titis was by length of possession in himself
and those untier wbom ho clairoed.

The trial took place et the York and Peel assizes in October,
1868, before Adam Wilson J.

The plaîntiff's right to recorer depen.led npon the right wiehcl
William Fletcher lied in1 this balh lot. In 1847, as a witness swore,
be owned the 100 acres a.ljoining, anti ras clearinsg up this hal f lot,
and lîad then been in possessionl tvo or three years Ilis house
and cioarîng ras upon lot ntsmber 22, and hie had cicareti four or
fi ee acres of the colt hall' of nurober 23 immediâtely contiguous,
wbich ho fenceti in with the clearing on aumbcr 22. lc was not
proyeti ta have been lan tho oct ual occupation of ny other part
I. was sworn that lie vias (ho rcputed orner of it, and it was
provedi that on the 2lst ot September, 1847, ho mortgaged it in
fée ta WVilliam Pegg, oovcnanting that it rças freo front incuir-
brances. Pegg 'lied before the 1 lth of November, 1847, liaving
made bis wili, and thereby appointed lLis son Samuel, anti bis
sons-in-lar Thomas Wiicomson and Thomnas Eck bis executors
This lot of landi was not mentioneti in the will, nor wa5ýthe mort-
gage specillcally referrcd to.

By indenture dated 1.0e lSth of October, 1W5, Wiicoxsoa andi
Eck, the sî:ryiving extecttors of Pegg, assigned. the mortgago and
the unpaid moncys eecureti thereby, and so fur as tlsey lawfuliy
mighit or coulti thse mortgageti premises. tW the plaintif; and by
inticatire tiateti the 2Olf of July, 18t)3, Fletcher, lifter reciting
tlLat tho premises in question hud beu. convoyeti ta him by one
Alexander Dunlop, andi thot lie had inLortgageti thon ta Dunlop,
anti then to Plegg-released and conveye tu ta ho pl'sintiff ail hib
riglit, title and intercît, at law anti in equity, in this baîf lot.

Tbcrc vras sortie slight fumter eridence givon as te tîto mort-
gage from Fletcher ta D)unlop, hut it went no further than, the
etatemeaot of o wituess thaï; bc t.hought toeLied ecya sucli a mort-

ti that there ras au assigument endorseti on it, asade by

jgage, andta hr alatasgmn nosdoimdeb
D>unlop te Wiliarn Rteid, and that bots instrumnents wero lost in
Chattnery ; andi upon tho assunîiption of tlie suficieîscy of titis
evitience, other evidence ras givels ta prove Iteid't; will anti a
deeti was proveti. exeusted by parties profes8ing to ho tievisees or
exeoutors named iii this will, anti cenveying titis nsortgage, tho

1 motney sectireti by il, andi this lanti morîgageti, ta the plaintiff.
With regard to the defentiant FLIrT, ho was proved ta Lave beoni

in occupation of two small fragments of tItis hoit lot, i. e., seven
acres, rhere bis bouse stond, nt tile nuritl-elLst corner, anti anuther
piece at tho n3rth-west corner thercof, the two pieces being about
eigLity rotls apart, andi containing together about twelvo acres.
Ilis occupation, however, ras not proved tu havo begun qui:o
fourteen years ogo, anti Fletcher rans the only other person. rho
appeared tu have bail any possession, or ta havo claimeti any
rîglît ln thlîs louti.

Il ras objected for thse defentiant Fart, at the trial, tbot Fletcher
rasi fot 8hewn ta have hati any proper legai titie, but only a prier
posesesion ugainst a later posseb8ion: Iliat in fi-et bie had uo pos-
session beyondt the four or five acres enclosed, iii a fence:* that na
tille ras sufficiently traceti from Fletchter through the nsartgsge
eaiti ta have z= geî to Dunlop : that Reid's wili ras siot
preperly proveti, anti tho persons profeasing te convey as bis
devisees or ttxecttOi' wrte not shîown to have that ei.aracter or
right: that Pegg's will ras flot suflbcîently provoti, and i* At were,
it diti no«, devise any estate or ce-cte tony porer tu stistain, the
conroyanco ta the plaintiff proféssodly made under it-

The learne') judge ruleti that the possession of Fletcher ras
priinà ficie sufficient as ta ail the haîf lot: flint the admission hy
the plaintiff that there ras o will of Reiti must bo taken altogether :
that the persons stateti in 11. as duvisea were tho devises unoer
it. anti if sa this claire of tt la ras proved : that untier i>egg's
mertgage tlîe legal estate e1)peared ta ho outstantiing la Plegg's
heir-at-law - that the tiefejditnt sberiîsg na title, but a possession
at inosi for thirteen yearî, ras not sucis a tiLle as put the plaintiff
to the proof of a strcîiger title thon hoe lied shewn. And ho
teîet vod leavo to the tefentiant ta nove ta enter a nonsuit on thoso
abjections, Ti e -;.,uict was entereti for tho plaintiff.

ho Nlicbteltna> Trerm, Robert A. flariqn obtaineti a raie ni
for a nonsuit on tho leave reserveti, or for a new trial on tho evi-
dence. Ile citeti Dae Hill v. Gander. 1 U. C. Q. B 3; Doc Bec kett
v. NigAtegale, 5 U. C. Q. B3. 518; Roberts, v. PhillpS, 4 E. & B.
450; Doe #ilkes v. B2obcoek, 1 U. C. C. P. 392; Longford Y. Eyre,
1 P. Wims. 741 ; Robinson v. Byer,, 9 U. C. CLan. R. 572.

In this torm, IMcJtclsaet sbewed causse. citing GColtn; v.
l3rourn, 16 U. C. Q B. 133 ; Eccles v. Paterson, 22 V. C. Q B.
167; Rogers v. Card, 7 U. C. C. P. 89.

h>arEa, C. J.-Assuming, which, is not praveti, that Dunlop
once owned this landi nti convoyed it ta Fletchter, there ras no
legai proof that Fletcher ever mortgageti ta Dunlop, or that Dun-
lop aRsigneti this mortgage ta Reiti A witness înorely sworo that
lio thouglit lie hall seen tha3sc instruments, anti that they wort, iost
ia Chancery. Not o word was said te prove the execution of
enther of thorn. 'When the rslo oi ras movoti we thoughît there
ras na groonti for sustaining the piaiatiff's dlaim upon that chain.
af titie, nid granted it t.0 iear discussodth Ue questiont raired on
the clair tiriveti thîreugb Pegg.

As te this, there are two questions : Ist. Was there sufficient
prsmâ ftî erîdenceo f Fletcher's right ta înortgage ia fee ? If
se, bas the foc su convoyeti by the mortgage ta Pegg becomo ve-stefi
in the plaintif ?

As ta the first, thse evidence is slight. 11. shows actual posses-
sion anti occupation by Fletcher of flot mare thon fivo acres. Ilis
possession of the residue mas no more tsan constructive. If a
man bas tillo tu a lot of landi, thongh ho bas nover entereti ino tise
actuel possession of it, the lam deems hlm ta ho in possession
until son-. one elso enters ativorsely tu Lim, not recagnisiag bis
titie, anti so a fortiori if ho cults andi accupios ki part. If witîî-
out titlo ho enfers ou a lot irbicis is i0 a ente0 of nature, clettring
and fcocing a fer acres onîy, ieaving thse rest open andi înita-
prorcd, thc actual possession of te part ivill not i.lono, ln aiy
opinion, draw ta it the possuessinn of the other part. 1 do nsot say
what may bc thse cflcct of contnuau. acts of oirnerahip over tho
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rosidue, though ur;euclosedl or nncleared, but hiera e :io euch
evidonce to re8t upon. Ail we itoar is, thsbt Fletcher claimed ta
ovin te 'wholc by title: that lie occupicd a smail portion, and by
a znartgage exectcd when no other persan vas iII possession
assertedl a riglit over the fée simple. 1 bave grent diliculty iu
in holding tIti8 ta ho euffict, except as ta the part 'which lie
nctnally occupied. Fictitious tilles or eceurities nîighit very easlly
ho cretto if the owncr and occupier of a lot could, by cîîclolng
a f.<w cres cf a lot adjoining which bappested to ho vacant, cricate
evider, o of hs Leîrtg in possession of tho whole. 1 cannot per-
sliade nmyscif that such a possession, though lasting for twenty
years, would constitute a bar to the cntry of tho true owner into
tîso residuc.

But conceding that thera was porria fade evidenco that Fletcher
was owner iu fee, have his rights and estates become %estcd ii
the plaintiff? The intermediate stops on which the plaintiff
relies are the will of I'cgg, the canveyance frein bis executors,
and the release of the oquity of rodemption frein Fletcher.

As ta te will, it does not nmention tho rnartgage debt, or the
lansd on whichi it is securedl. Tho testator devises other freehald
ceitts, but nlot this. The mortgnge debt thereforo vested ln
Pegg's execators as part of tho persoual estate, auJ the land vested
in Pegg's heir-at-law. Then the convoyanco by the survivtng
ezocutors of Pegg to the plaintiff professes ta convey bath the
dcbt and the legal or tato in the land. This latter conveyance can
only his effectual under tho Causal. Stats. U. C., eh. 87, sec. 5.
Power la therehy given to the personal representative of a decca-
sedl mortgagoe, ta convey, rolease, and dischargo *ho mortgage
deht aud the ostate ln the land in two cases; .18L If the mort-
gage money vas paid lu tho life-time of the mortgagee. 2nd. If
iw as paid nfter lus death. But this oct does net ompower oic-

cillea or admioistrators ta convey the legal estate as well as ta
assigak the martgage debt ta a purchaser front thein, thougli
perhapq such au extended construction of tho statuto ntay b2
iloemed oquitablo and eustainablo. Litcrally, until the payment
of the xuor.tgage debt they bave no sncob power. Then, as on
Pegg'a death the lega! estate vestcd iu Lis beir, hote is il; on the
facts appoariug couveyed te Ibo plaintiff? (ta tihe ceuvoyance
by the exeouturs oporato ta pasa iL! Fletcher, on tho 2Oîh of
3 uly, 1863. oouveyod bis equity af redemption te the plaintiff, and
if the legal estate vas thoni vestel in Lte p!aîntiff hy force of the
asigusucut from tsa oxecutors, thbe mortgage 'wauld bcextin1-

guislied, as suoh a transaction betwoon Fletcher aud the plaintiff
vould bo a satisfaction of the mortgsge deht. But if payaient
was necessary ta essahle thse executors ta cenvey tho legal ostate
under the statute, 1 do nt think Lboy could exectite that power
by anticipatiuu; and their deed was made lu Octoher, 1856, while
the mortgage debt was not extinguished antil July, Iffl. The
case of Robinson v. Byer3, recently decided by tho Chancellor of
Upper Canada, adopta tbi3 view of tise Pitatuto.

iVe think the eceutars conld flot convey the legal estato util
the zuortgage debt wsss paid, and that the legal estat0 is 8tili ves-
tedl in Pegg's bcir-at-law.

If the plaintiff hsd succceded lu sbowing the legal estate of
whatever part of t'ae lot k~ letchcr bnci a priiiiàfacte title ta oonvey
lu fco, then the motion for a neusuit or acew trial would fail on a
tecîtuical ground. The defence la for the whole of the land
claimcd, und cîtends ta tic four or five ares of which Floîctter
hsd actual occupation.

But as I tnink that, admittîng that Fletcher wsus soised lu fée
of the whole, tbo plaintiff bas nlot succeeded la siseting that legat
seisiu ta have passed ta him self in any part, 1 tbiuk the rule for
nonsuit miut ho moade absalute.

1HAOAITY, J.-On a questi.on o? bonndary a mau's title by pas-
session le no daubt coufined ta wbat hoe actually occupies ; but lu
proving a chlain of titlc 1 tbink. iL primJ fadie suflicicut ta show,
for example, a conveyance of a lot hy a persaon lu possession of
any part of it, prafessing ta dlaim aud oten the cutire. Thi3 lu
no 'vay gives bit rigisi against a papier tiLle ta the tehole, but is
merely evailable as a prtinâ fccic dedaction of title. Ou this
point 1 delsire ta beclear, as it la anc constantly arising in practice.

Moasusozi, J., concurred.
Rule absolnto.

COMMON PLEAS.

<Rq'avted bji E. C. Jases, Eeq., Repofrt te Vi lU r.

QUîEEN . CARTER.
Gift qf a chaUd inter s(o-Meral-lalidt1y of-Detrery ami change of panes.

£wa unncessary.
one C. was owner of an ox and graLc ave litt ta is son, in vibres naine It

wax laid as leing the awner In the indlktmnst. On a case submaitteil fur tho
avrixion of this curt n e,,.lc l~, Coli tit. U C., heMd, that te niaS.. IL gft
of lursonal proport! inter t-stuo, it 18 fot uieeeettl thâl there glivuld W, ait
actuat dqttvory and! changeof aiPoc..ccai. IL Id suffictent ta caonptet" bnch a
gifi liait the. canduct of tho partius ehould show that the unnercl.ip of the
el.attei bas beu change..<CtM., 5')

Casa roser ted under the Consolidated Stattutes for Upper Canada,
ch. 112, at the Court of Quarter Sessions liolden lit (Joderieli lu
aud for the United Canuities of Huron and Bîruce, an tho Sth dany
of Soptomber, 1863. The followin1 , tas the caieo etated for tuse
opinion of the ju.3tices of the Court of Comunan lons:

(Indietment.)
United Counties ) The jarors for aur lady the Queca upon

af Bluron aud Bruca. k-their oahpr _sent, that Richard Carter,
Ta ivit: j an the 24tb day of Jante, lu tbo year of

0cir Lord, 1863, fit the townuship of Goderich, lu the coanty of
[luron, one of the uniteid countie.4 aforeail, one ui. of tha goads;
and chattels af Arthur Cantolon, feloniously did st, take, aud
drive away agsinst the forna of the statute ln snob casa mnade aud
provided, sud agninet tbe poer of aur lad; tue Qacen lier Crowu
and diguity.

(Signod) nas Lateus,
County Craten Attorney.

Godericis, 8th day of Soptember, 1863.

The followiug vas tho evidenco givon
Arthe:r Canielon sworu for tUe Croten.-I kuate the prisuner;

lie u8ed tia live la the noighbourhoad. 1 minised an ax of mine lu
Jeune lest; 1 found it uext maruing witis NIr. Sponr of Clutotn.
z3poûner le a buteiser. WVo bad got the track of tho ox, in that
direotian ; I amn certain it is minle; x.ay father haci owuod it fiea
year. I knote nathing conctruing the prisonor ln connexion withl
tse miesing of the ai.

Crois-ezamined -The ax was about ton years aId ; brindled
dark browu, streaked-it had barns. lie vras stated ta ho five
when te et aihm, and tee Land Itila about fivo yoars ; I test living
iit my father ai that time. 1 ball hlm lu my possession wen

ho ivas lest ; and 1 have no Jouht ai aIl Vhnt the aixsvns mine. 1
an a hired man with my uncle. My father gave up the ai ta me,
aud that sens the way I came ta osen hlmi; nîy father gave theoza
ta me this spr!ng, and 1 btail Wn lu mny possession ; iLtee au oly
verhnlly hoe gave hlm ta me, aud there seas ao removai ai the tinte,
noir delivery, uor change or possession, lier writing.

WzIlam Cemst.elon -I amn the brother af the 'net vitnea. lia
owsen the ai. My brather works at unele ArtIi'rs. The ai wsen
missod, 1 thiak, about the 24th of Juno. The ai found at Spolin-
er*s sean certainîy thse sane as my brother owns.

6'roi- examnried. -le got tIse ai tbis spring. On a Wednesclay
evening se tied the o% lu a field, aud an the follawing (rhursday)
moruing wre missed hlm. Wo had tieci hlm lu a little pasture, nat
over ton yards froni the hanse ; se tied bis bond ta bis faot. 1
saiv tho ai. as labo as boîsecen nine and ton Rit night, and at tix
nest moaing 1 obscrved that tUe azi sas goe. Thts fenca tees
laid down as if by laand-not as if au animal hall broko through
-and the rails soe laid inseards. I iracked tîte ax ta the road
about oight rods, aud au the road, and sase marks of the ropo as
if dragging bhlind. the animc.l. My father warleed hlm a little,
but uat ofteu. 1 told my brother about urne on Tbursday.

Robert Iluni -1 kuose the prisonor. On Wiednesdny toe 24th
of Juue, at about fivo lu the morning, ho came tri me (lu Cliaton>
wlth an ai ta selI ; 1 ene te oz but only ait a distance ; it sen
against tUe storehonse; iterc sec-med ta e saie wehite about it-
might ho hrindied or red, b:tt cannat swoar ta its colotîr. WVo
sero not huying, raid 1 told hlmn sa, but lie askzd whoba s, sud 1
named Mlr. Spoonor Use hutcher.
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C'harles .S'pootier. -1 live in Cliiton. 1 &m a butciier 1 l<now
the prisoner. On lthe '24th of .Tune, about six iu the rnornhîîg,

vlietu going te the stable, this ox stoot. near tlic door, and as 1 vns
driving huit awny prisoner stoppcd flic cx and oirèred te seil bilm
te me, and 1 said Le did flot suit me-lie iras not in condition; I
recommended hirn.to go to flic milI (ichere Hlunt iq), and lie told
me le Lad Leen there already ; hoc said tie ox vins very brcachy,
and lie must sell hirn. At lest lie said lie wouid take $20; 1 said
$16, and 1 bouglit fie ox for $16. Ile said lie Land brought hilm
about five miles. I>risoner told me lus fname wses Aîttir Caute-
Ion1, and tiet, if theoz got brcaclîy aud get away 1 should know
vhîere te get hlm. Ho was a brindle.) ox about ten or eleveîî yeers

old, with home8. Arthiur Cantelon afterivards ciaitried the ox, and
I lid 10 gîvo Lim op.

Jamecs ChurcIitl.-I have sccu the briudled oz lu Cqutelout's
field.

MceDernoet for the prisoner, submitted th at tLe ex. if proved
to Le owued by eny ot the Cautcloiis, was proved tb Le prop-
crty of old Mr. Caiîtelon, and flot tbu proecrty of Arthur Cantelon
as laid in tlie indictineut ; and contendcd Ilthat tlie property was
laid iu the indictîuent as the property of ltse prosecuter, vhiist
the evideuce proved that it wcs thie preperty ef the tacher," and
IlthaI the prosecutor had neitiier (on tlie evidence) an ebsolute or
speciat property lu thc ex." ' le litd neither au actuel fier con-
structive po2session, eud tliet the ox ivas net ovined as staed in
tLe înilictulent.

No emeudimeut was npplied for, and ne witue"ses calledl for the
defence. The lecmued judge, chter rccdiug antI remitrking upon
tLe evidence, directcd the jury, tiiet adnîittiug that ihiere trust Le
elîlier possession or absolute or fiuîîted ownersiiip, il necd only be
a iawfui holding The haw to Le applied here dîffers froin that
wluich gaveras disputes lu civil courts as te owuership The prose-

cnter swears thant flic ez vins ln his possession, aud that it Lad
Lecu madîe a preserit of te hile by lus father. Stîplposiug flic gift

Det te Lave Leen siifficieut, then counselisl right iu sayiug that iu
a civil court tue father, uot the presecuter, weuld prevail as Le-
tweeu tlîem. TVien tho possession efthîe ex by the prosecutor
vns sucli as te invoive a respousibility te give it up te the fathGr,
ard in case ef 8uch c hîoldhing, larceuy nîay Le laid as ef the geods
of elthcr or bltî In short, tucre le, if the evideuce is Lelieved,
proef that there vins citiier actuel ewnership or a iawful aud res-
pousible possession. T[ho rest of tLe case les made out with remar-
kable clearues8, aud the atîtempt te perseucte, the other mau tells
rcmarkcbly egainst flic prisener.

The prisoner was found guilty.
S Richards, Q. C., for the Crown, cited Wirîter v. Tr7inter, 4 L-

T. N. S. 639 ; Luin Y. Thorîuteîi, 1 C. B3. 381 ; Lendon Iý B. RY-
v. Fairclough, *2 M. & G 691, note a ; P/ery v. Penny, 7 Ex. 5~83-

R. A. Hlarrison, coutra, referred te Shower v. Pite A, 4 Ex. 478,
Con. Stat. U. C. ch. 112 ; Recg- v. Ashley, 1 C. & K. 198; King

lv.hitchead, 9 C. & P. 429.); Arclid. Crim. Plea. pp. 34, 198.

Il'ciiAnDs, C. J -On tlîe only question referred te us vie think
the conviction ight. The defeuuiant's coun8ci, et tlic triai ,scrdte cutertain cie opinion tuai te make c git of personeity L.y purel
vallîl inter vivo, if was nccessary that there shoutd Le au actual
delivery cnd chiaugeofe possession. Tihis doctrine wvas strougly
'cipported Ly tue cases reterred te l'y Mm. Ihîrrisoît in the isr, .1-

tient, lu Sýhower v. 1>î/ch (4 '-lx. 4-8j aîîd Irons v. Smauilpiece (2 B.
& AM]. 551 ), but the notes te Lutin v. Thornteu (1 C. B 381), and

T'he Lonidoni ý Brighton Railway CG. v. F'airelotigh (2 Nl. & G., nt
091), cpprovcd of Ly P'ark, Baron, in Flery v. Jkiny (7 Ex. 583),
lay down very ecarly, and eu apparently good euthority, the
oppo8itl doctrine. Tlîcy are te the toliewing efcîtc: Il Gifîs by
paroi P'.'e incomnplets, and mevocable untîl acceptauce Ly 'bc douse"
(thiat is, untit tiue douce lias made soute statement, or doue eoe'-e
net testîfying lus ecquiescence in the oct.) * * *

IAtter ecceptauce ofthîe gift Ly paroel * the
estâte is iu the douc withoiît any actual delivery ofthe chattel
iehiich forais tîte subject of the gift." lu 11.ier v. lluer (4 L.
T. N. S. 6 10) Cromptoîî, J1., siates, "actuel dlivery of c chatte
is not îuecessary lna cgifi inter vn-os il i8 sufficieut, te complute a
git inter "ives, tliat the cendîjot cf tlie parties shouid show that
flic owvucmship of thte chattel las Lecu changed." Il c adds,

Atiîeuglî Irons v. Sitialiptece sud Shtioter v. P'dch have flot Leen
ovcrruled, tLe subsequent cases, lt uîpek familiarly, have luit
tlîem Latrd."

We are nl ,f' opinion thiat the judgmcnt et the Court of Quar-
ter Sessions ouglit to Le affirmed.

P'er cur.-Judgment et Qoarter Sessions affirrned.

COMMON LAW CHAMBERS.

tRqerted i'y ReliRi A. Ittiaîoi, esc., 1&rîister.et.Lato>

Moit.yec v. TiiE Itîsa ut, Bitirîsx l'.,nTii ANîiucsr.
<OTter ie amneid on p<iyîaeni of esis-1)day in paytng es-Lachei-Recindittg

order.
Wliore plaiietirf lii Septemtier, 18C2, obtlacd aut erderallowle)g Mali leadd a ceunt

l 1%, â«Iétatiîon on p:vinent or comte, lu l)ctoiîr i"riud a Spy o the ori,, ~r, in
D,ýcii,'.,er îtain.d an sipolunnecfl le ta% h licesttt niilcr thserier, iii iFeruary,
t116J, lind the ceIt taed utidur th6 culer, Ia the l'ail eft he saine ycar salt'cd
hi8 record for trial wilthoit ading lthe couut. and tie trial liot baviii ltons,
place owing le prcîourt cf bioxinem a fterwarls In February, IS64tleneoe' te
the svnt of ,ofendaul* etltey the coseU taxod iieier the eritir, 1h jets livilt
filât P1.1lli " i wW b t,, aken t.y bid Wlcice te ioîvu at'siidoeid the Videc, Led ilt

(Charntere, Fub 24, I156.1)

Mf B. Jacksorî, for defendcîits, ohtained ait order calliiîg ou
piiifitlff lu ,.i.uv cause ehV tuic order madiie lii titis caube, liv the
Ilo'. Wiîn. B. Rlieliarîl-s et theî ditte of stid order a piîhout juig e f
tue Cohurt of Cîiiiuou h'lezis, toNw Cliiet jutie of 3aid couîrt. dated
27ti Septeiîîber, 1862, graîîtiig tlic piaïif leine tu adii tu the

hîleadcingî ii this cotis(, aî ceuint, ait Mbýtrnct Of whiciî wvas anniexed
te saîl erilîr, shettld flot bc reciitded or treatt d as abatiidoîued !)y
titi,. llaiititt, anti whly tuec taxattiuon of cost3 uiter said order, aud
the itîtter'q aliocattir grar.tcî t li-n-i, îîîî fige coley antd .sert ice
thicr nI, andiî flic adilî-d col t filed iii ti calise (it tue luth day of
Fi'brtiary, 19114 , and fltc copy anil service of the notice te lilu

te saîd lided cotint shtittd îlot, b set a,'ide, and Nîlîy ali îîrocevd-
in-,;"i lu is caus'e, takeu or lI'd ou or piirsuîiiiit te sait] Oirtler te Add
said cotînt, andi siibseqîeut, to the graiitiîg of said erder, siîîîîiî
net tic set aside, oîr whly all or some, or eue cf thie above ieutiouiiI

proecîleg. i,,îlî lot Le set aside, or wlîy suitchi ter ordîr
shidi îlot lie iade iu the piecmises, as le saîdl 1îi'sidiîig jiidgo

shîoild sceus fit, ait flic groundls that sait erder wtis aletîdmued, or
virtuaily abanîlcuei by tue plaintiT silice the granltîiig titertof, anid
hal iiî, been 1,roceedcit on, oîr taken ativaittagp cf vihiii a reuteon-
atble aud lîroher fiie afler flic grîîntiîîg thereof, andî uluat silice the
granling if salît erder îilaiutiff lia.1 given noctice eftil anît served
",lue biok, 1ias-ed a record lu tis cause and eutered samie for trial,
witiutt liaving titkeu ailvaîtage of the ternis utf salul erder, aud
witiouit liaviug acide(] c ccîîîut tl:ecrciinuic-r, or hiîtinn' p:îid thei costil

pcible uniter said oente', aîîd Nvliy c*uch, crîer shou'i', ii ot Le mtade
us te te itcfeiiîaîts costs on îipposiuîg scid application te add said

coi)~lt and incidenit tii the graîutiîg cf said erdî'r, andl as to the i'us
cf the îlay %-lieni said record .s.îs ciitered for trial silice Ilte gu-autiug
cf said enter te edîl scid couîjt, cuit as te the cests oft huis aphilica-
tioei, uts le salit presiding judice shîculîtseem fit, on% groiitde aforesaid
and oit groutids discioscîl lu. avits andu tmapc-rs fufrd.

The îiiatericl facls diosclosed Ly fluc afidavits filed, 'vert .)te
follow ir.g

(hi 27tht Septeitter, 1862. fluc order attowin.- plaintiff te aîtd a
cotit un layîcunt cif cuot.,; wa.î mtade.

Oli .1tlu (ctclîr. 1862, ac îupy of the. Ortler was served oit the,

Toe tteaents cft cu ettorneyfrieîdat.
Ou 22tî 1)cceuîber. 18632, aii elpeointîueut, te tex tîte cose lavi

been ebtaiiîeî, tht o rder snd copjy cf te appoinutaient were "irveà
ii like mrnr

Oit 16tlt Febriicry, 1863, thîe ceaie ptretuant. te the enter wvere
taxcut nt Lt 1 l. 7dl.

ttuming iast Faiu Assizes, for tue l7uitcd Cotunties of Frontenac,
Lennox aint] Aildiu'hon lMe recordl wcs eutecd tom triai witlout
the aulîlcî cunit, aulà Nviil.cuit upayr.eîî cf tlîe ce;ts ; »utt Ly cîîneît
of îîcrtii the recordt wcs wvitltrcwn %%ithiiît, cosîs of tue îay te
lit ier lîarty-theru' beiîîg ne prospuect et iuaving the ca-e trit-d nt
huit a-ize' ou *iîg te tlie gret îîîîîîber ut casc" mre itin h uclt
wcroe îiterci for trial.

oiti luthi feljtnîîar, l. 1, 1îiiîtiffXu attoruey sent to flic agents
of defeudcuts attorney, a clitque for £-f Qe. 7J. iii fult ot flic conts
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texed iidier t lie order of 271 h Septeinber, t1862, Il làichl chequeown dîtft-titiit h- i ew Yil liing .4h f lititetjiln, aililw N l it el Se cou Id tit hîV
iifterwards returtîid. 1 hinîk. lîsu îliîit the~ plantitf wh lit-i p lrocevling, mitjlit regaîrd

011 milleî îlaý 1..ntiff filed the added cotant, and servedl Copy of 1 lt otit îîîIer, did nut regard it lîiiuiself and mentiîîcît lit( di Icuduuits
Nullei w ilh dllînul of pieu. Iîoild liot rei.rîird il.

Aîîe!.. Jlirristin, 8liewedl cati". Ile ar ihî thnt the qucz>tionî 1 iit1 inaliv nit order, dcrlnring that lis tIilt îliitiff lins 1)v lus
of itbaiitl.,uîniit of the order of 27tl; Seîîjtv'iilîer, 1 8(t2, waîs iion> o. lachicuamil proveediîigs, tanli il îî,iijsteî,l 1, i INtl h er1> if t lii
int ention, thiît ~eîywis pirimal furie e ciîdeuiic of lit& itent ion to> oriier, aiand thie tlîe order of 'Septeuiler, I 562, tiait thle min.e
abandîîon, Lut lie filed l nlidaîv it selîowiîîg tuit tlîe ielay iii jiyllit lic reiîci.d and ail 1îriîcedinlgs linîl twreon b Le asijde, wvith
of lit, cost8, nrose front the fact tlint jilîjitjff, untjl recentlv, was ju the co8s of titis application to defeîîdnts.
sucli ý,rnjtcîid cjrciîstaîcus, thaI. lie %vus unble bc, pay Uieiî. Ile Order nccoru.ingly.*

iii>,. arguecî that delay limiecr nny cjrcuuustanîces, icas nuo groiiîud for
re.,eiiiditîg tlîe <irder, uîîlcss it coiild bc bohcwn tlîat defendants, liait HALL V. BRiOWN.
uiutfurel suilîe injury by reasoil of the îlclay (Guricy v. <jarnceq, 3 Arreuîsetasie uponn ailmg ofna etto ua na bugh-ossoj act ion sayed
1). &t L. 736 I 1; lkes V. MIc.IiWapt, 10 L7. C. Q. Il. 31g<2.) le îidîojttcî -Efeci judge's order u-Un aoi reversi.
tlint if tliere baild bccîî n trial on the record as entered, iliere cîiiitd INhere a porson hi custoeiy iinîlora .rito<ifcapiaghail otitîed ajulIge', culer ffir
Le nio suUsequenit anivndîitit of the jîcaîlInýs, wîthout îîayllieîit of isi tiýhî%iM, upii coilitluu thât lie th,,uld lîîing no actl.an for the arre'1. imdo

the ost ef he ria (Ily(let.ýv. lieCilyof , ierward,; actod upxîn ts î,rder. lit u-îts tied taujîd 1)y lis tirinm In is8 uîîilreiY,
tîî cota f tîc riîl (liyiii v.2'Ic CIy f 'ronte, 9 U. C. L. J. 44 , and an acionr foir maltetauu irrest, iutetjiieentiy lîroiielit lîy M agillumt tlt)

Lut cuî'tendett 1 thie p;iisjtjii tif thie parties biciîig in lie re8sjî-ct party ubu âu~etd the ivtuu of <lis wilî of captait, wals mtayed atili offle
clinged bv rcasiîn of tlie eîîtry of tlîe record, it, %%a2 fot openl tu Gi-aJîm r. Thûoipm, l, U. C. Q. B 23V, hlu luappîicable to the preéent itatu, Of

dlefeiidaîits to say tlicy ivere ijured Ly it. lie aise ndîîîtted tîlat t'le Iaw.
tlî Sutr of tîercr o til jhu tî de enI vsîîî g se a aiidge's enter gtande iir."rsvens by the court, a judge in chamboref

eyjdînce <f aitijintenîtion to abndonîu tle order, hiut filetI nit alli. Iwiasueta nlirpayl dsasld<IL(Chambters. t'eb. 24, 1C.
du%~ il of tlîc nttorney~ for jîlaintîîîl slo%% ilig tliat îitilsliiîigte iost, for the defendîjut, obtaiîicd n stimnulons cîîlliii, îîiî tlie
oultrIv of tlîe record , it wîis lîjs jîîtcîîtjoi ii tlîe <,%nt ut a triai, te 1 p.lainiiuf tii sliw cause %vliv ail liruceeelings iii ttis Uili,c huiIl luit
uîîakcu apîlicntivîî to lie allowîed te ndd tie ciont. Ife argîîcd tliut besc i on tlie groîiiîd il 1at tleî sainle wiis brouglit agaîust, gooti

liaîîîîîs j 1 îot moiîu îg îuîtjt loîng îîfter tlI3 nssjzes at %thich the fîîith anîd ciîntrîiry tii tic coîiîîitiouiî on m îici lin order v asi granitcit
recoird wns eîîterei, and util nfter tenîder of the cost8 taxû(d Iitier to tic îîtaiîtiff. iiin a lut oif tie îîow defeîdnît as p1iîi ,tilf, air&iilîst
tie îirdler,wure thîeiiusc1iies wilîtiiig- iii diligence, aîd éltuuld fLot bc tie iuw îlaniff us defcîîdauît, aîîd un grouuds djst-iused iii atiiti
hearI tu îiinke tlîat coîîijînt aga iniat plîîîîtiff. lfiild.

J. Bl. ,JîîcLo?. iii sup~port of tJ.e ont îîons, conlended tlîat plain. Tfite papers filcîl slîew<'d tat the now plaintiff was lirre.4hed at
titif Illinîg mithiou. iefercîîce to thîe order, and aîîliîrcîily in, the sit <if the ullw icfcidnt o11n enlaias, ndi tlîît a juidge miî thn
disrcgaîd of it, ejîtereil lis, record ns if tliere was noi sîicl oriler, '2Ctli of Noveîibler last, on titi appticaîtiuon by the now jîtaiîtjf for

shlîud n il. Le iilluw d nfteruvards, to say tliat lie jntendîed notw îtî- tlînt îiuirîîise, set aside tic lirrett îpouii a coîîîîîîîîî aîlleiîraîlc beiîi-
st.îîîdi' ti ne opnni odr ud I.lîîîI ude any cir..uamstatnces ente te h a iiui d upiîith counditionlai the uw u, iit
thei. îelay iii actinig îîpoî tlîe order as so mîirealsoînable ns in laîv elîoîld briîg nu aîction agiirit tlîe now ulefeiidant foîr îlîe snid
tii anioiit te ail nbaîidonuîient, of t. lie reliej particularl y upen firrest, tiat tlîe îîoü ptiiîîîtilf took oîît tue juîlgi'î) orîir etibodiilg
Blauck v~. Sîiystcr, 3 Dowi. P. C. 206, Lut aise referreit to Charery et sud> condition aîîd served it aii tie iiow defenîlaît, and tlîuît lie
al v. Farhîill, 4 B. & C. 865; Segswrtltv. A11îrton, 7 Enst. 5.12: Ken was brin.'iniî I.lis actiut n ub, cacl of tlîe coudition of tic said

ne! . lîtciisoi,6 Mj. & W. la., -1«c,. >.c , & IV 6t3 order.

Alîshi WîiLso, J.-Tlîe defcndaît, applies to rcsciîid thie orîler of Tlie present action <cas brouLflît, for thînt the, now defciudaît,
Septcîibei. 18362, or tui ]lave il, treatedas abaidinedl,incoiiseçqîiicetîiig10ranbl or rîblle auefrL ieiguîtlt
of thei puîiitff luit laing act,,d îiroîuitly allitî it, nîd ii colise- bLieviiig, tlînt tlîe iiow pîhuiiîtilf îîîîless furttli h I l irieed, mas
queute of lits baviiig trented ti orîher ais abndn(!(]. about t, (luit Canîadix iitîs jutelit tu defraîîd lus ereditors geiiîcr.îhly

11. is stated hîy Mr. I hrrison, tienît tlîe hlaiiitilf was îînnble to p y or taeuo îaîtîfiipitelrLi itîîiî~tijîîr i l i
tilt- costs solier, I.lat lie never treatcd tlîe orîler as anîdoneîl, anid titi fnlsely aîid înîîlicijusly reîireacîitedl tluat suieli 1il îlie fiet, anîd
athlouîgl tlîe issue book aîd astu.uu recoîrdl iere malle up oui Uic tîiereuploîî malijeîotisîv jrociîred a judigc's <irder for tlîe issue oif
formner pîelicigs, ani the cause eîîiered fîîr trial ujion such plead. balbeprc> gii;, h pliniff, andi caîised the uîlaintilf to but
îîîgs, ut ivas, îitîhsîniiplaîntulffs ii)tention te )lave uîpîjiti arrest d aîîd held tii bail for $501>, by reaison w hiereol &-c.
foîr ]eave te]ave added Uecoilit at tîîe trial, iii case the triai M1 B. .lopî.,shieued cause anî cor-:hiid'cd that on thec authdority
caille oh1. of Girii, v. 71'ioieipsoii, 16 1- C. Q. IB. 259, tlîe cuonditionî in the

Thie practice is, tluat the order muîst be drawî i) apnd serveil order redtraiiing fu action was i!egal, or if luit altcigedtier 20 I.lat
wjduin a reanablc tunie, or tie oppjoste 1 arty inuîy irent, it ns it dîd LotL nîîply te such i fîîrnu of aictiou as tLu preselit f'or oîcini

abaîudorîed, andI thînt as 80011 as it is served, iL is binduing on the ;daniage Nw hich tlie plaint iff liad siîsîaiuied, anîd for wljhc lie Nould
pary wo otais i, ules; idee il gies ilalibrtytu inedhave Ijenî entitîcil to sue if lie bail Liever iiterféred witli tlîe iîrrc2t.

or tlm îlke. Ibiii iuucsoçsdtgvs utlLiryt iuîn supîported the stimulîons.
or tuî4 ike.AtiAm Wii.so.v, J.-Iuî Griilî . l2haMoi., the order nas in

Thei case of Black i.. Sangster, 3 Dowl. P. C. 2û6, is very stronzly foiu siulrl ere -iune bhi siLeiieit actioni broiught w~as
in tho defeunants faveuur. 'l'lur( thie 1ilainitiff obtaiîîed ant oriler osimu ar te th rcs . îîuut une hlletil s fasîîtrkiltitu

aitse ta arnenîî hua declaruituion, Il%- strîkiuig ont a canut on payîuiintsmlrtte e,-anan pliton fasgia kdiith
<if cu-ie Tite ordîr was; drawu Lit andi sereî. Tite plaintiff prsn aplia ii wi:î thii madie te set aida ilud tîîe irîuceitui2s
aft erwarîls îhlîîereîî thie isunîvthîout hainîg îîîade aiîv, i a niiu ît ini such siîtse',ieuît action, cli tlîe gioutid Ihiat it %%as hiroaglit iii
buit tlîe defeuidat retturrued it, couitenduîg that as thie7lintif hai vioîiittiou cf ltc t,iutjtjit)i ii the orîter. Tite Cliief Justi I'e li gI< iîig
serîcîl tîe ,>rdcr anîl it was stilî ntirescinded, lue ivas Loîund ho acI. jiudginicut said, luI is truc tlîe condijtionm ja ni ini wiirîs conuijiet to

it.Thehilîntif roceilil e ria aîd gt nverict Tlo action cf trestîass, but it lois aijîava Lien iilio tlîit eiielihii it h litf rcee etiladgtavrit ite s thîe intentioin andi effect oîf it, aînd ulie case of Loruuiiî i. Yiulc, t
defcuuiant aîieud te set a:ide tlio verdict foîr tlîo iuregiilarity. C> ~ îî cnltoPnrke, B. said, wluen tlîe ilaîîtitiffigave notice cf trigl ujion tlîe ivhnlc li.Hp 3,i ilepesnulirt
record. il shcwed lue did< liot tocan te aLandon thie -2nd coula, s0 m naris oîly Iliat the defendarI. wio lias Lecni discliarged frona
tlue ruile was refuiseil. arrest, sluall Lriîîg lo actCoi wiicli lui coîuîî flot haie broiight iluîlcs.%

Ilere- tlie Jli,-î delnv on tlue partof thue ptaîntiffinnavnitinguiurii'tlf tle ivrit hlt Lecîî set aside." Tlîe rule in thiat cuise, uns -tlereforo
cf the order, the service cf niotice cf trial, tlue deliverv of tlîe issue disrliarzeil.
book, tue ullnt lt of tilt! recoîrd. anid the entry cf tîie cause for Thlis dccis;ioii ivas îronouncred in Il iloryrerin, '21 Victoria, whluil
trial, ail iipon tlîe originial lîleadimis. iiuuîst lic taken as 8eewun,, woîuli Le iîu 1cbriuuir, 18358, and us thie laîv tlieu u.tiol ini tîis
that 'lie lintiuiff diih îot mual te adîl tlîe propoeî count. And 1l'ro,, mcc, a jiîLre hlil luit i getit!rul, thle l)iuîer te set asiîlc tli.
caliuot tuîder the. circuiîstuin'iî treui. the stateuueut duitî. il as arrest on tlîe uirits: huts towers '<cr0 coîifinied te cases ofirreguiirity
iriant tii nîîîîy uit tluu trialt if neces.ary to adit the cîîunt. as aY e tulatuif afterwardit otilasa miocoud order glvllug bIim liberty te ailit Uî:o

evideîîce tlut platiff huld net abandotied tue order, for the count on pa) ment of cebtU.-Elis L. J.
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or invalidity of the proccedings, and sa te arrosqt ia that case mnust
bave bcon sot aide on the g rounid of such irregubarity or invalidity
rncrely. Tito condition of briigg no action, could apply only ta
te flot bringing an action againsi. tu party in respect of snob
irregularity or inrAlidity 'n orather words, te te nlot euing the
plaintifY for anything whoh tho juýdg badrs] itit over, and
had adjudicated upon. But by the 22 Vie., c. 96, secs. 8-10, paased
in August, 1858, and now cmbodied in tho Consolidated ýStatutei,
for Up er Canada, ch. 22, sec. 31, it is provided that any persan
arrested on a capias. nay npply tn the court or a judge for a rid
or order on te plaintiti, ta show catibe why tho persan arrested
should itot bc (h.<charged out of cu4ody, antd the court or judgo
way imake absotute or dischargo stick rula or ardqr, and direct trie
castaï of lhe application te bo paid by ûither party, or iaka such
other order therein as ta the court or judge may seeni fit, tte.

By titis act there is now pawer conferrcd upn tho court or a
judgaM, te try the propriCty or ÀîightfulncSs ai uýo arreat upan the
moit.s. Affidavits rnay hie and ara rocoived, ta disprove the
allegations made by the plaintiff, and upan 'tvlich hoe practtred the
order for theo capias. Afiai niay ho put i an tho other side,
ta nopel the defendant's fectsazid to confirm theaariginaicasoagainst
tae defendant. The judgo must then deterîninc whether hoe is

satisfied that the plaintiff lias acauseof action ta tho amourntof $100)
or uipwards against the defendant, and whother there ana stili
"facts and cireumeitances which 6atisly hlm" that th*no waq pro.

hable cause fur balleving that, the defondant ivas tahott ta qunit
Canada, with intent ta defraud thai plaintiff. If tha judga oclearly
neat satisfied ai eithar oi theso facta chargqd agaûinst tho defandant,
or if hoe believe that bat], or citîtorof these clitîrgei are or is untrue,
hoe would set asida the arrest, or If hie ho left in doubt on oithcr point
lie mîght, giving the batielit ai the doubt in faveur ai personal
liberty, nather that in favour ai the exdsting praceeding, which is
entitled ta sorti prosumptian in ita favaur, disehargo the dofeandant.
In the last mentioned case, the, jîdgo niight tsay entertaining titis
doubt, it la, su for as 1 con deterotino the toatter, no condamnation
ai tha plaintiff, and thenefone if 1 do mlieve tha defendant, 1 laol
only do sa tîpan tha conhdition that lO shall not briag an action
ogainst the plaintiff, in respect oi the matters 'vhich baxe been
subtoittofi ta me reloting ta lis arrest; 1 (Io not sny a judgti would
sa net in such a cse, but lie might dosa, ahtltogh his botter course
would be not ta interfère, that is flot ta set aside anytlîing whichi
ha is not convinced should be set aside. But assuming tîtot ho ditI
ncverthehess interfèea, and did imposa sucli ternis, and the defendant
did not abject, b'tt expreesly aseited to theni, il; is anly rensanable
as he tahe-es the benofit ai the order as ta lus discliargo, thnt ha

.1ul ho ouni it as ta the condition.
1 amn not alaehr preparcd ta say, that if a defendant in orueh

a case wera ta state te the judgo that ha dtd not agree ta such, a
condition, but ho would submit ta it in therneantimo, rescrving his
ri-lit ta appeal ta tha court for the reinoval ai the condiltian, that.
ho wauld be pmacladed irait'. wting such application ta the court;
oltltough hie miglit nat bui able te <la $o, for te case ai Jlz.Iayardl v.
D>)JT, 12 C. B. N. S. 364; 6 L T. N. 8. 433, la vomy strongly against
bit even ta this extent, for that casa decides the arder muet bc
taken in its entirety, te burden with the benefit.

Tito cases oi C'erpentr v. Pea-ce, 27 L. J. Exch. 143; 7Tnk1er v.
1111<1er, 4 Exch. 187; Peut-ce v. Chaoplin, 9 Q. B. 802; 18inirnots v.
Ring, 9 Jur. 250; Alherton v. 11eard, 8 Jur. 758, ara very materi
as shewing- low far judges arders, when nlot acted upon, are bind-
ing upan the parties. Sa long as the order still stands nat "dis-
chargcd or varictl by thea 1ou. i nust assume that neither party
la 'ldssnti6fied" mitli it, and thot it is thertforti binding upon bat
of thmn.

Tite order will bc, ta set aside ail proeetings taken by the naw
plaintiff, contrary ta the arder ai Bir. Justice Monrison, doted tire
26t1i November, 1863, '-ith costs. Sumuxons absoltot with costs.0

MCARTHY V. OLIVERt.
Rpetri-Ste 23 ric., cap 45, sec. 2-Sa1e a! gm-oing tinLe-Ditputc as te

pi-tce-Lten for Im-c-Iitghi ta mnaintain trm-et.
lThera PlaJntiff being the atmar or timbered land verbsily agnsed ta seni grewing

tber ta defeettitit aud therb W3s a diAputo aQ to prict, it wa tai iat the
Pruperty in tiha treSz passo as sSnt as a.vsred î=c lthe (tachaid, but titat

* ' eù Dantd v. l'«dd.mg, 16 31 & '.. 20.-Ens. L. J.

planUrif bad a litn upea th.m fer the prie. sud thêrefbre that dofondant with
out diseliarging the lien butd na rlght to reninve the timber

&mbJ, tra ver mAy under louh elreuuiatàn e malnitair .1 my 'ho owner of tha
land agalit the vendoo of the tlmber. a bee.2,18t

D. A±?.Ilïciel, on the part ai the pîttintiff, abtained a sommons
under and pursuwat ta sec. 2 ai the act amending roplavin iu LJytper
Canada <Q'. Vie. cap. 45) cnlling on the defendant ta show Nwhy o'n
arder eI, uld nlot ba grantcd, authomizing tha dclivemy ai tho pro-
pcrty detained trader btae writ ai roîilevin in this cause ta tho
plaintiff by bbe sheniff ai bbc county of Sitacoe, aînd authonizing the
aaid ivrit ai replevin, atnd directing the eaid qheriff ta wham. the
'*t'it was directed ta relevy the gonds mentioncd in tha writ, in
accordance with the instrutctions conttind la said a-rit, and on
grands distlhased in affidavits fih±d.

,t appearodthat plaintiffanddlefendantbadagrecd reqpecting cer-
tain trta: tîtat plainitif a-as thte awncr ai the land on which the
trocs grea-: tîtat defotidant lind the right ta cut wbatevcr trocs lie
rcquirod for the purpose oi making theon into tumber: that no tirna

-as mentioncd asta the tinieofaioytnent t that thera a-s adifferenco
as ta the prico ta bo paid: that ta defendant eiltercd on the land
and eut thea trecs and rnnntifactnired thern Into tituber and paid the
plaintiff about $25 on a'-cotnt, Tha a-bale prico %ans, as the
dofindant sa-are, about $140; but as tho plaintiff sa-are, about

$300. 1laintiffalso sa-re that honotificd defendant nat ta emovo
the tituber, till th prcoaas paid; bot that the defendant nover-
theleas hauled ta" tibr off theo plaintiff's landi ta a railway statin
ta taka it ta the mnarkeŽt.

Undor these facto, tha plaintiff obtoiti a a-rit ai replovin and
his ç!resent application a-as under te etatube, for an order an the
slieniff ta deliver aven ta hlmt the titabor.

C. S. Patteroa, eltowed cause. Ile euntended that the praperty
in the tituber liad possed ta the defendatut, tîtat the plaitît-f could
nat maintaîti troven, and therefare couhd nlot replevy.

D. MeMirchacl, euppomted tho sommons.
ADAM Wîe.soa, J.-l have na dauht bte praperty In tîta tirnber

passed ta tlî.- defendant, se soan at any rate, as tht' trees a-ora
sei-ercd front thte land, but that the plaintiff, as bbc land a-as bis
an which tae tituber was lyiug-, and as ho had nlot heen pa;d for
the tituber, hit a lieu t1,orooa, ,utd tht' defendatît therefore liad na
rigt ta remavo the titoher a-ithout fimst gettiný rid ai bte lien,
.. d pas-ticularly ho hadl no such right afbar btae platatiff bat! notilied
hite flot ta reinave the tituber until hae hat! fit-st puid for It.

1 nam inclincd ta think an tho aubhanity of tho cases ai !l'ansley v.
74rner, 2 Bing. N. C. 1 ô 1; 21irliag Y. Beiten, 6 B. &t C. 360 ; A rcr--
nutn Y. Morri ce, 8 C.B. 449, that theplaintiff could, undor the circuta.
stances, maintain trovor against thea dfondant far te reinoval ai
thia tituber front off the plaintiff's land.

1 mut arder the shoriff ta deliver up the timber ta the plaintiff.
Order according.S.

ji; Tue MaTTra ope Fa.-S<018f 3lAurL-.

9 Ote. 11, cap. 30-59 eo. MI., c. oe->bregWa enZto . cts-Svct5ercy of
u2arrant.

A warrant ofAmmiitmaet recitinig that P. 31. wus chargeet an the oath of J. IV.,
"ýfor titat ho, F. 31., was this day charged wlth efflttiag monfo th lit ited Statea
Army, ott.risg thetaSU 53echd as boenty"' without c1argluit any offnce wih
certainty, without statiag thst tba mien enlsted wen. suoWects of Uer llajesîy,
and wlthout ehowing tbat J. IV. wus unanthorlzed by t-est ef Uer Majeaty to,

oult, as M bd.(Chamibon, Mat-ch 2, 1854t)
Robert A. Hiarrison, on 1Oth ai Fehruary ln.st, abtainet! frani Mr.

Justice Mormison, au order far a a-mit ai habeas car-pus ta brin g rt_
the hody ai Fmoneis Martin, alleged ta ho lUegaIly in the custody of
the sheniff oi te Coointy ai Welland.

On sania day tae a-mit of htabeom corpui a-as issned ironi the prapar
officer ai the Court ai Queen's Bcnch.

Tho a-rît aas iu the iollowing fort t-To the keeper ai the
Common Gao], in and for aur County of Welland, a-o command you
that yau, bave tho body af Francis Martin detoined i aur sait! gol
onder y our costady, aé it la eaid under saie and aecc conduct,
tagetîter witlî tho day and! causa o aits being takon by whatso2ver
namo lic may ha ealled in thea saute, bofor, te IIanarnýbha the Chie?
Jlusticeout' Upper Cîaada, on other judgeofa ono oif tie iSupenior
Courts oi Comun Law for Upper Canada, iti. nl Chaembera
at Osgaode Hall, in the City ai Toronto, imrnediately aiter the

[Maty, 1864.
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receitît of thie writ. to do and rereive ait and eqiiigîilar, tiose tii-îs 1caus.e wliv certair. lilit of cogtm. fdiicîi to have been delivered tu
whic h our qaid i ef Justice or oti:cr jtidge mhah tdieu sud tlic! Ditii 11cnezer Iledges, fthould mot bic refcrredx to ei Master fur
ciiu«ider of hili lit t ls behîaif. andi have yuiu tiien thert, tilis w~rit. tiitt i)Ii.

Witne.qs, the Ilooirblii WViIiaii Ilciry D)rtippr, C.B., (liîfl ''lie suinioi. nlsoitineii oit an ntti'idîi' ol f ',%r. llcdgi's, i<iew.
Justice uf our qaid Court of Qiieis- lienuli for I ppî.r Canadn, at ing, that t l<ree bis oif rosis Iîad iwi'i. il, 1 18cnh*. 63. delivered
Torusito, the lotit day of Februnry, lut the 27thi tr of tur reit;n. to hirn 'In %Ir. (Grveniwoo d. the attornev for the pla<utiff, ini Ilrce

tSiglied) CHA. C. SiIALL. suits to ii - thîeUi bis referred.
lqsid front the office of the clr!. oif lthe Crown anid i'iens iu the The tireiî 8t<115 'vero ait brouight by Iltilii,n, ni; plaintif., twui of

Court of Quccîî'e Beîici, in nd for the Unitecd Coiiîities of York lthen aginst Iiedgcsi, as defegîdat, and the tiîird against Eliasi
flhd Peel. (sigued) CiîA. C. SMALL?. liedIgcs, liii fatliîr, ns defendont.

Per .slaeuhim 1ricesimo prio ('aroli &eundi Riis. The tirst bill was for a mnalicious arrest, in wliich thc suit
(Signcd) JOR. C. J.IUON hâiid golie as faîr as the declaration, and iii %% lie the

On 29th February, tho writ %vas rcturned bv thogacierto whorm cools %verc isteted lit.............................. $73 87
it %oas directed.* T'iu gauler retîiricd tit F'ranceis Martinî iNns in The seconîd was foir tresjiass %tIticli lind pruceedet aisto
hlis cîustody, undot a warranit wlîich tas annexed tu the writ. as fîir as declaraiun, anid !i whiii the cots nert.

Tiho warranît was in tliis forni :- Matedl at....... ............................. 58 87
Tru ail or any coni,îabies or other Pence ofileers in the Coîînty of Titi tirt vite for treejîîss to geîîds, il- wltil the suit liait

WVellaid, anti te the keejier of tlîe Coinition (ïaul of the L't.ity of jt'oCeeiiitt te saute Iiîthd, and iii whuiti te cosîs
Welilantd, li the said Connîty of Wellanîd. Wliereas Frarîciis Martinu <cre staited lit..................... 58 87
of the City of Toronîto, was titis day clîargcd before <tie, cite of lier A fourtit bl il ci Cotd, in n sit lit te eiiitV courtt, ipf

hijes3tys Justices <if tic lPence in sud fur the said Coîinty of Wel- 1.>. F. liedges agaitîst Moiisut àtl îliboaed to bu
lantd, at Clifîcu, ont the oûtt of Jainrs Wecit, of ott-ui and nddiet tii titis application, U iug lthe c".sta of ilvfite(e,
otiters, for tiiat lie, Franîcis Martin, tvas titis iiiy cltarged e. itit ei- of %vlititl 1). E. liedges iuss itiso wo îay. Thte suit

listicig mien for the Untitedl States Arnîy, cffcriig Viect $350 cach. weit, as far as picits. The cos.. Ncre btated a..... 56 47
ns bo.,'ty. Tiiese are therefitre le coîninind yen, tic said cousta-
bics or Pcacc flicers or any cf yon, te tnke the said Francis Martin, Total ................... $218 OS
aud siifely hin cotivey to the Coninoa Giiol at WVellandi aforcoajil, In ecd bill tiere, tas a large rett.iner "s bet.wcen ntt.orney and
anti titre deliver in wto Ui keeper tiicrcif to-etlier %vitl titis t. ~trc.
îîrccît. And 1 do licrcby coiniond ytou te snid keeper of tue Iletiges sworo he bict-ane liable to psy the piaintiti<s crists of suit

isaid Coiîiioui Gaol, te receive lthe saio Franîcis M artin into your by virttue of a specilu ag-reemetit bctv.eei. linîseif anti te plitititlf.
custody ii the saîid Commoit Gaoi. aîîd there safciy kc i la tuntit cf wiil lie atîne\eti a citpy to hiei affidavit, tîtat Grecnwtîtid had
lie shail bI heniîce dciivt'rcd Iiy dite course cf iaw. Gleen underi not.icd itini tîtat uîîiess thîe bis were paid to, hint, lie woîiid briîîg
niy htantî anti seat titis 6ti day of Fobruary, li the ycar cf our au action fer the ainourît thlîcof.
Lord 1864, at Ciifton, in the said County of Welland nforesaid. Tite agrcnu.ut was as foiiows:-

(Signcd) Joi'; BURNS, MAT0q. Titis agrceirent, nîndle Uie sixteentit day cf Ntoveiober, 1863,
3fr. Harrison, upon obtaining leave te filic te writ <id return,1 bettci.ii D)avid Seutt lickliaw Mulionu, of tue tieev. cItip tif Mairi-

appiied to have p risoner diseitargcd frurm eiî<tody, upon t ie gounds, Posa, in the ,,îtnty cf Victoria ut iii Pru% !iec of Canuadla, euirieîttr,
1. Tîtat the Imiierial Statite 1.0teo. Il.. c lits, comtunui caiod: of tu firut pat, iiud Dantiel Eticer Iicd1ge. c f the saute tiiwvn-

the Foreigusi E iistineît Act, tvas conlined iniih oueratîcu tu Great SI111. ciiuu1tý alitl 1ru%*iiti., i i.or.n, ,f t.itit- j'ii art, .tisi,
litain and Ireiand. thit n e.icis thte sait iuirty of the firit piart, ttld. lieretnfo-e, rent a

2. Tîtat if ever in force in Canada, it has since been repcaled hyfîrîfrtt«t lalid.,ftirhihtsiiîirttuthcetîl
the linperiat Act of 59 Geo. III., c. 69, wliich is fot in foi-eu li 1 art, and fur wiîicli, rcntcd itreinises tîtere wiii Uc dtue te lthe said
Canada. Elitis licîlges, the laîudiorii. on or about the month cf Dcceiier

3. That wiietiicr in force or mot, tue warrant under wiîiclî defen. uieXt, the silo f one iiundired anti tliirtv dlltars, or t.lereaboituta.
dant was ii custody, was ilegal, itecatuse it citargcd ne offence wiith, Amîd wlîireas the s:îid Elias hIedgeq, and tlie said partv cf tue
certainty, beca se tue persorîs aiiie"d te have been cnîistcuî, tvcro secondi part, (lt]d, on> or about tite second day of October, iast pagt,
mlot slîown to bo 8iubjects cf lier Majcsty, and becatise for ait bY dîstress for rouît, and by tîteir baitîiff, seize oii tlic gioils atid
tîtat appearcd prisoncr liai] a lieense frotm Iler Na*tyte, effist 1cliattele of the said îiîirty, cf the first part, tiiere eit ne reit dit..

peron teseve fregn owr, niedStates ofAnein Anud wlicreas tue ~.il , arty cf tlie tir8t; part, out suich seizure, îiid
person hi seve a orcigopowerUnit1 cmtipuiy an anit to tranisita for hMi businîess in tîte preinises ; anod

Jeux\ Wn.sox,, J.-l tiik, tue prisoner musat bc dischiargcd. It wiiietts stîcfi agenît diii se net, nd iras paid for sucli service by
ap1tcars te ine, witiieut ticterniiniiig tue questions raiseti as te the tU atýat f ietrthr.

Forign Enlistineîît Act bc'ing or, îlot beiiig i force lu Canada, thmnt And ikiereats a suit in the Suîierior Court lias licou i.stituted by
tîwarrant is dlefectirti for utne or nîcre cf the reasons assigîed: theu said piurt.y cf the iirst part, agtiinst tic said Eias hIo~uand

a-aiuîst it. I unay adi! t.iat oit titis inatter 1lIo mot rciy îîpon -,n aise a suit a.<,aiîist tile saitd Party of the secoîid part, for dîiuinges,
ewn jiîdguocît alone, huit tintsîîote by t'le oinlion cf il' Cit.f 'for illegat seizure.
Justice of tint Coiin luas. Ithe prisoner ivili tiierefere ho dis- Aîîd wttrea.i the said party cf the firat part lîfl contracted witl
citarged. Uic said îiurt.y of the secondi part, to do carpcîiter wiirk to the

Order nccordingiy. aiiuuit of t.wo liundi-M dollars, for the said party cf the seconîd
part.

Antd wicreis tlîe sait! party of the second part, hy writ of
IX THE MATTEII Or .I.GENOD ONE, &.cpadii cause the tsaid Pathut:frtprt lu Uc aurre-<ted, and

Bills of oits-Reeence to axation i instanetoflicudeputlyiiîfiten10btueencuibuîcotioediinahe colfuionlînolof the cuit f Voctictoria
BCi cfoeîu-R -4rae of taxai (Uta naa and hUd pAri-tfcc' And wlterca.s tic suîid Pîarty of the first part did cause an action

Whlerp, on a iotillenmnt of usserâsi tults I*twseert<he parties, Il was agrred for MInliciou,, nrrc-,t and false iuîiîriseliîient to be inst.ituted against
1 tint dereatant, ettoutd pay. asuîog ottier <binou, ail the cautt et esery it. tue said pîurty of lie secondt part.
lacituîing retiiar'», fur tthich the plitiitt<ss liable te hi. attorney, Il wma And iviercas t.ie utaitd parties itereto cf tîte first andI secondi parts
lîcid tbat dedoadsni. tiiouth lte unit not Nida the bills.t, merttitW in an aPPil- r iiut)piaeysueadn-ag h eoeieto
r-itionaguainst «<ttitouueynaid btecllmt, intiiuiod ia <lie tuut<ererthoi*ttor-ar iliît< iîvtcy etesdtrag ltehoe-nt.od
aey, ta tiave <b,, tilis rueisrrsi to t,%sttii oit lthe usu% inç epy, stî suit-t, and ev er 'v tingiî arisiug tlicrefroiiî, or tlîere,îîît, or li auîy

Qu-c", 1ut dcfoindsît <taler sucai circumel.snc",a ry', <ud17 ay" i' ue. reiii tl.i.rcio. iii a iiuinet se a:s tii :void fartdier litigationi.
tiîe meaius oft oc. . eî Cou. 5151. V C, cal) 3 Anthei satti uiartY tif tise tir>. part proploses ti theo sAii Party of

(Ciîauiberî, ilarcit 3, isSU). tut> secontd paurt, titt if lie the saitl party of t.le secondî part wili
Mr.. Iltiîalti, on liti Fi.iruî:ri , I ><fi, bitainied ut'îiiiîio proceure ut cl1 or t <i-c ,t fi r titi reîît iîuid arrear, tif rejît (lut- bY the

cnilitig îqtuîî J. i. (JrcenzioWt, ait ttt.urliiy of the court, te liew saiti îirt3 of the firýt part tu 'Uc siid Eliad Hvdtges , anid viii a1is
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C le ( tiresti' riciarty or tire iN4t part, a 1eýor rs.'î'r)g for fle two i ', 7oty, "/irre licBai. 44n0);Ia iecsst i t tigr'i
(Iir( dollars' 'vorth tif w.irk eoetn oi. td'iiatt..ctit îae i orpntntEîis ttiittii' 1 fO*

pet'y th l ýit o' iiiî'tîîî'. b3 the' 'eîd par t)i f 0) h. iN pIrt, 11i) bis Vi' Nav71 irro coltfi"i e (jti u tueouit, 1 itOtht d cîit 11L' ti>t
>4ottf tiie tuti t'îaii exis s i Mi.)a'onit thei pri' fùsi-, 'î;fi in 1,îo9inuimh matll' initier %ilàat mr Comoîi.iy t ali)t'd -' titc rîic
w)))l tire i fleurette pay I thte lil% CU'4rî aiî Ageniîs f.'rs of; cleiilse"' ('«'c. of t; l t- 7 Vic. cais 7;f), lieu fr sortt i uison tor

1 he rid 1art' 'iftl>u i rst ildrt, gtii ai.) Ijir relîîiiie <t'es w1t'h hie otiter Ille tnn'îltet's claise lati itot hibeiat a il art (if our it ltain
lias îiflltlh' iiîilf billeih foi'. avd tell iii54 l Crt' iostri fintd it brgrs', 'er te <j1,i, If i C. L J . 111, tes erruniestts, becç%î'ýe lut-seà ci
a.mi tilui tri tttr enrst rendi chargesi, (if e% ery kidnd, tient i li , .ie'itiin hi ini EI-giueid initier -' the t rusi'r clitv ' hâi.h i.î iii't
iit piart' tif hIl ilr'tt part wtuehl Étorti t'ait-t'e «i) ti iiltr Li Liel) force leta Lii' Counîtry ;thlit tht tttionî of tbe letîrniei juige
ahîiitiiiît:î tant tit fut'tir jir<ict'cdivgsr tttî'r, hl gailit te wl tierlitei tient case %vies tut <Irann il tuih filet that ", the îrî'Ltes
eld viirtv oif lite seconid paîrt, tatt ngainiît tItle silii Eltias J1.iwa lu as, flotll etît part oif .or itct ; tent vvei if th'e fr'ic

Ait, thle ri'd tirt'. (if tire rigcondt part ngrees' ti te hi'foie f itr. cotutil li made atlir ouir -ttirri parti es clue"it cîjItit uuty bc
Ltiiet jtcpîtiircy)ýi i Mtueltter ftuIolin, that Iilt i s : ittît lic stccerrsfiti in frutî' tc partv Clargettiie Iiiîteif l»atie *lic apîliit
te Ritd part tif te sîýcon1I part, NViii Ill te cent blie fouline- tin; Ilit afttr payat tuîi- ole cini .Ot mnalze it, itnles imier " Sje-

tiuiîeil. tutu(i geL far thu, salît party, of the f)rsL part il rceipt. there- cil (icîisttcs Coli. St. U'. C. cal). 3fi, Fec. 42); anti titat >l0
for. that flie 'ii in ii' cottittv couirt oif Vitriîî, !ir'iql.i v. Jliilî.iiî. 'rr;. i'lîstirr we.-e rStownl (let re A"itîir Il Jetr. N. S. 423).
i hitrebyt Caîicelh'îl andI iîtfa'tire tii'lit cf Lac I hîîiîril dti!1îrs Mr,. JIotettiaa slliîîirlcîl te sîitî oui nîti'nttiîîr tittt tit- liird

onOiii ilt îuit %u.va's inttittied bl 'g lier%!Ix' plîtid tittît ]le %'ii part'tes ellinîst was tappicable, antd tiiat if eipe'ut~ irtîîati
tit>ait> ail tLhc tigente' f'rri ei chtirge'r Îlui te pceisestri ,'i' wcre lie, s-qarv tii tte, siucrertr of tlie atpplicatiton, Lite ezif&uii.

teerv itîcorred t.v tue said pitîc ef tlle Iîrt palrt~ .tend xviii airiti p,îy nauro, of te illarrgs madct were- stîliciet î.îiticirîa ast'ucs
att Ilte îîttîîrîîevsr feus aînd coia of the a rty oif the ticrt pari, ADAMt W'L-ý,Ii.ot. -Tiîe retttttr in the four guiits antiment to el 10;
tnd Rist) ait agtits' feus tendi e<.nlri, ai. til ittiicv's' fêt-i mid ciists AndtirLie total atieUtit i. hidi titis distries. for reit andt accet of
tltat hl iti'h sil îîarty tif tire irst part 1'. ire auty wrav liable foir îîjî Méelison atiiîrs to cent heis t as followxs:ý
t te presctit tLme, anda ail) fN p t' ite 'eiuiî fie lin Nlimirt v Tire four ,.ujtrt ..... ,........... .................. $248 08

B!ýt loies lieoa v. Daiel JIl 11edye,e anti vleisa. !lIeyn, ; Zeflt ilet oîtd lii te ar 'ttt,............... i13f) 00
tîtît %viii .irî,is fier as theo eo4is uf ti î;rty of lite tic',t pat 1$ ciuit Caricatur'ai nt'k reliased . ..... ..... 20x1 00
cetred in tire andsis ami ls c ri ùLi. Onti liage Ctutse-

jeî,on te arrerit tattI 1rocetdings tîrfire itîeathOiîcçl. enuuîit the 54 08
sinte Lii ait ritaiî,to lie aîjuîià îîî oit bl ierce tîrbilriitirs To i'h'iciî, fi'oia solfte m ornaon Ile atr.wotî
îttîhiferefitiy chitoent ; anid Ille sait? fini ty of Ilite tirst part aîgrets tue iî)îear tu bc aise ciiuiei i t e tîget's 'iî-t- ......... 64 00
cadit proptosition ; fendi IL i tigreeui lit' and betaet the piarties M i irtiî'sactittt <refurrc'd to ila tht' emgrevet)t for lie
lîrrette, tient titi aritratioi otily fpphes t lthe persîttai vasi,3 of îerbiial C\I)Uts.................2- 0
Vtli jarL 3' of tire> fir'a Para, t-o Iir-i httîi of Ltlte ntd date -(!S beýforu

inet l itr irareitttLecs- i 'Jatleie har Mailg a total clni-r~ ou........................... $856 OS
tiatrere y titi ag e lt if te sae stti lieyo!h fîiuid" ite sarli) îîîosed optao ifetiger, besiîles ai lus ewîtf costs inl tiesû four xîîils

jtartx' of Clitc secotnd part, iy te àa-ett or attorney of the' 1îîirty cf anti, procettliîgr fîîr soine kinti oif actiton ttkeli liy tutti, wlte dous
te îr,L ptart. -aillta re'asîtîeuhie ter(; tndtt Ilte parties are mgvt''d net Sctne to nie tu cal for st1Ick Ieav3' vtegeance.

Lii tire? soi Tite.11(ecirg htnein Tlce seen> Le nme to e»tie Iiiin t thei protection
lit %vttls iters the res oittnt t( liru'rîo at teir of iL 9 eCOUrt agauinqt mcl nstroits cliartea, g0 fur lis iL i possible

hitîid' ati af'txe lu' itrtiri lereo htx'efor 1le coutrt fr a jotive t i'tentI protection to )lien
loins let) afi itcir seriS tir dtîly tnd 3'rtr first afbcx' \tritt(ent. It i-< arue by Mr'. Harrisonîtlint as lioion liari settlid fl>îcs

iiir tt)sicltip-) tgtd iiS. i.î'.IL S-] bhlls lvith lths ahtocaey, 80 litat hie aintiit cal uot ien to hav'e
Sencc of 1)AME 1,iN.o.1-ls't..b Uitaa LS L Iltt'tt referreil for taxation, soQ neitiier cati ilclee tul C aali lnte

Titoiîxs SmitTit. n ttiietv Lo refer Ltemt; antd ttt intiîer ntty 'etaote' lti
Rirtert A. Hatitrrson riltiivefi ease. Ife filet) an alfliîx'ýit 1>y Mr. catîtt ie r'r ti ttttitû, htave titese lis rfrrîecaifJhou)'isi

GrcimîNvoitt, to Ille' elfect. tit he is a îiîiy aîlîîîltteri jîntintier cotd de mc.bcts ldes lias ot piot tilen.
oif ait lier Mtjs.'sCottnt,'t i 'plier.atu tîat lie atm reLaiteti 'Iea"rctei fere t h. druiwa wlth extrrtorthiniiry caerc to

-i onsît to Itiiecîîte 1). E. hiedtes iiiLn'ii sutierittr cit minis, l coite deg5  utotgntîirss otiier pentttiies, -'tri pay3 ail te
tand aiso K. Iletiges la the Quectits Býeic.; thant tite 1,arties. ttr soitie o otiati gic-fe f Mufilson rend Ai) lis fctiî eus
tof theti, seLtii.tl te itlaits abot t ite 11h Noixeitller iivkt ; tient whilt'i lie' ias tmallîe liilcf litîhle for, and ail his iigeîts Ss t'til
'Mîtlison itaî liaitite san 'uc lilut' for tii- corits , titxt lie did floît thr en tot. iil Iii,. attoraey"rî cosLs' andtî c oafea 0  e.cri- tizit."

Ltîrw nn-tlii_ tif icdgcs in te matter oif leis liII4', lier %vcr his 'e titat iL -cette very iimproblîhe tis coîti havvlîcen Uîîe.tr
bllts liy h'us îtmrdîrîsee ervett on ficldge. ; ilit tic 3elit1 iis was lutl fixet teluitte, w it Il Ott t,)fr, (triî'et'îuood's 1 'nonlcdge antii ad vi ce,
tilti t. til client 3ioilitaî lo . un tife 2id Jaiuîînry iast, pritid war if iL wcreDo nul atitalit preretiç tnd litprcxeîi ly iiself. Antd ais

htts ird ut fr tIlesatte lie fît)), nItà lic ras izatîstieti tiîertesiîh tidoit ILit pnox-itet ini titis «'c t ien ttt Mlolfi'.U4î mouîti ftretisi a 1,1)1
lt-c i'xer notttietic iizeg ent lit h o tlt stuc bila for Lhe amifînt cf of toïe ccsit to licdgrs it a realsonalte lime, 1 muost tsro ietu
te Ilitis if not pait) 1o lotin, butt ltc dilt iitirv finît Ii tît lie bail tîîen Mr (Ireenwid Lknexv, %viea lte wvt'. fiîrni-ilîtiiiý riest bil, lie %vats
inî'trtî.teti ly Moiuttr tç ri îitceed agaitnt tui t recoxer Illte cits ftriiltiëitn for tt pttîqose ef Ileii.l rti titein occrditg
paid 1) Iiini liy lii clitent âttîilliSuul aid titat )ircviuttrtt t ilt, piroeeti- te te figreîiuettt. Aflrt '' ivere tlrtîî'rei irl ecetîrlrt
in-; îlethUc soverai curies ruforreti Lu, Ilus Clenet MNitlisîn gn'î tio cantiL ali a mup e"r ijitet t-t 'weei u ilisirî aut f r'ru
tire vritten renttîîcr ttii ') fic u aîidiîi it, attd %alîici rctailers tromtl itn )"nirt3a frwtr d'. t Lic utredffr tii Ijkriîroîe- of c-xtitl-

liat 
iîec'îc sn uti- pl'ut te btien by3 Ntitliseit. intg hIetîges lut atx trauitter front te: fiillerr,t rex ibo uf ttIese. bis,

.Nr. suariit tiriiet, liet neillier court nor jîutge liait powevr 10 ate o ittaîx li îcsau 0 to o-'e lit'.î h-re tctsut
ru'fu' ait trttttri bilt t aNitîtiii, Oitcetta!'rf Cont. StitL. V.C. relntu tue,îcr.'i appiîcationu. atîti eilarge iL ittil 3Iluiistîît cati bu
mp~. 35 N''ptof . Jî"iiql, 3 S'ott, 1)64 ; e'$?der V. Briooks, 9 cîîlttl ipti tc Auixw causse why tec bitts ileoidd tlout bue refurreti wi

I Ilii.1 C. 3-tu; E: prili C.trlrat-, t, M. 1- W', 5 15 . la r,' Joîî.', tatitiit,
:i1 C C. 1 .t.lt10 . la re .%îif/ t kl ltiîlitrmaît, h3 iC.CM P, r2) ; tit If litgsliai) ieen ttuid, ai, lie Ltto iof liertetirei hox ticli

tsr 3î-q tif tieti stattîte cîîItimtîaiv <-alîcti " ilt tird patr'lîtt, ld irrt %vu-ré, tid lia) antirl le tîtein, tnd aîtil ])Iuttr itbvi., tir if
dii nttt alî titis Moriilcttt t Ltt l icatit xx s itît nijirlv " liabtte 'îîlh-îiat! dilut patid Lirc neffilentt 1 sîtout fliot hi. v fel lit tilie'iy

tra pay, (Ir It'-itttil iiiti,'' ttip btlls xx 'tîtin tire iarnuitîtiti, ttat "ec- tii t'-îî. ite tîttîtter ; bont wvheît il es u liit, app~eler tîttut Ilke. s
lim fl'ut t i, nvas- ûiî'ir lie liî) flot, tnîlîl ttîî'îîî Z Lhttt lie xx'as n.L nut ai tott tllrtf tire aillenît or. einte if lic dia, thaL he ir vet
parýt t' - lialile Lo lu' b'Lirmtst" tite t titii 31 itii.turt't xx u tu lite rtit'ltr'ifît i-î.it î i-n ltii ha' IL lv lia'attbtid îtt b>3ient,

itllîrr ', ïi tl tît tige cjl- t f u iit e % i ir1t.te.t', mio e, frit 1it'r '«' Itiitk 1 tîit iot w-nrrnitit <' inir'i' i a t'e -i-'
cf i riuhuIaiw. ii îîtei,; r ttîx c iim lhef altoi titi' tlit , In Th''e t-entrn 'xîri'tî 13 tIlte court tieet,;îsî ov ti iiit-s is fer tit'
»nvx ttie attiutc3s bll (.egford v. Xoist, 1 'laç. & li. u±fJ i ; hi Protectuion of Sînitors; tndi ait tîtîori ti au m atore ittatit filmet ait
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elioriitant dlaiwatd. if il be te aC, lîccîtite leilis il ini lritinu. tIan tient lie,1lihc. %tuttd eaqiis Mo lliqui, liit d ia:t lie wçe4(14 jîit teint
lii' entsild> ge) he litîli la ne) w rit in_,-a luit eNtr ffa w ri ti »g t î're i eii l.,Ait lAw . c t hl, M,,llisonI ci, l pid 4A ,iî'i tii retfaine fier liens

iilca lrf ttîi f flic sititrsit. lic, îi cld lev' iîý fuiriiiglel3 Llî.li140 r (t cîîi'iiîlttîriî at lin, t., atid iei tee, hiîîcî
I'olsîî t :o coiîrepl of the. co'urt am if li' ctere a sfraliger ft. liit ilic aicii~ nîd 'if ant stli i.ji f.d 1  ntt cinîiiaî

igi'îî'nî tifi lucing ani odit r tif fli, couîrt, tend cicîiîtiîi litc r ivitli tlhc x-nidi reoscd tit ici o ,icjiîtccf liv teii MollItvoî
let'i hiîîîcd (t iiîcl it, exet t Ib (is etC re-iluiig nt tîitiirllî il fî' roni iiîl'y roitntv y is t, iiiil if.

1 de. flot ttiil et sicccssary lit jvrv'cîîf tu c ij.re'u aii opisionu lutî. i i i etiiu fuir iînc lie alle e i t»i 11i! iitti'r" liiti.elf, finit -0
tiliiii tihe ut lit r s iry itiqitcfait pint râlîcti ky Mr. I farrieuit. iilit..l ho bu t iuii~re (son i hrt t t rcetiuî ,ul extra ,li~ci andu (tt

the,. sciiallùst trouible uiiil to %lilîii.lie ti~r en îd bounld
Onî thi, 24f1lk Fcirîtary, )frr. Juticte Adinni liileiîî granteil a suffi. lilînscif to jiay tel <,receîîwot>t a retiiitî fi'e ici î'îîle etit lever tendî

1aleive, ilits 'ucus ;la t ien ch Afii"ng Actiemns at litw -vent inqtiftif cdl.îiîiîn'i tel file. vipîica it I( tu i the flctîîçîr oif flie attorney, clillln4z viz- M9fofluu V. J'Iîas fewi', îla seiu"ire, itit4l.fouiqsû , v. iioid
liko Moreis ols tu 41eov cisse %th f licvr Iti elisolcos, sliuiîtlil,ý J-,t', IledIqi taklicious uirrest ni feil.o infiinineiit, fuiltir k' K>>V efiwoo tl MIli ,ten deivl ý> .lellcel or-e( li, ied 1 t'tcî4c lfdtisîin nfii. Jkdjie, ea1iias; -,lionin ja acIi of tflie càtîi"uM ofnî'ftrrlci tii thie ii..îîifr foîr fxMctmn aîîl nit tlî, -. ,utile tiii oiîrlîrî'îl the iiext ircvi'tu jaragraphîli t r.t'încî, Iltilli-;ott gitve a rc alinerfthc formier sîntii-,ealling ouit tîorîicv, f0 standii cilargesd ndtlcstî ;r'iwiî, iîîîtci.i rîthe fli sue ;tient thec
iît1il tlic r0lirn of flie secondi alltitonstii. to svie, nid ci o.utila o tn el ift titro tî VîiUcs'x ît

ont (lie 21MIl Niticli lhot f teuniii wcre retii"uiafule iie Clîcner Ieet tiven of th da fteliit'ci. in nficeitet
Meur. 1r. jlui ce Johin 1Vl il'oîn, -u ho as thli in iille E'îîuîl.'s clteri li, oru) tlcr.lîîîti dueîniftrtat puî l f

Àuu>« rt A. Jtcc'î'ixiî shi,.wiu cîse as weii fir MeiîU'.îi as for îi ul. Sclleihî.1c fuiers lavnd rîqîifî'ul eiili'ion f tttse ;ùrl intflîeemîwo. Ife iled of the partof Mols l eu z>ri(il it o ntIe lsie hll ncaoter, bu i ieli t tîruu thistlie rgt iaiut
tculiîi2i it>îîsoi hi' sii'tud asen hont oriuc abu mî ifiad cfot Mlit ,nilit nkicîh f ime r-unid

&c.x ofoele îist ist, Muollisols eiîîîpîocl telint, iîcjîiaint, te~s ti iefonlI isies lîtMlt,îîfî ii~l i îerfic
. gcit, tels att end tiial îcrtainî natter for liiîî, wlîerein Elias iletigeesfi Oiiîit1t lcclng'rvithnact otrelafl
nit Diell E. lieuges hall by thiitress for i-ent seîithe li gîonds andno'suirscdivldcs al llli>î "i lcîîil n

c'iatteis of Miîilisuîn ; tlit nt fl, ic e above reférrcîl, lolkis oiutr.igeit îî.rxecîfuiin, tRit delieu t ais't Moilisonî to seu le
gave tii îii'pîticist thle inv-cit9fry anud notice a lîich wasç -,rrveil on î'tle tli iertes; Iait ivilment , -rî rite " lc igrîil asenrlv ttblat, 3lolliloti li the btîiliff wlîo actel fiîr iîls;tient tIie. sail I)btsibclth ais îîîcishfn tle i tiet w ruiet' revsnd ils car ani
igcvenit>rv actel notice sînfei luit, tIte sî'îzîrc bteftors refcrrcîl to %va is'ulelt t Uic iir, icî ao tei.e platrtîoîis reail i uer af
malusle fîîr ne'ru'ars tif roeif dite ili tic inonil of Deemcîudire ones. o ulti the iC'a iiiIc u ste lai- ttRi.'lîlri befur tient tienwliert-i(s f livre -vas nîo rcrit duei, Nfîllsiîit îimî ing piî the flic i andl agiîtîîlt suige fclirect leillei ty maîde dIiimdl -tat Ietill.i
îroiedî Io itcjoiieii a recteipt fo)r ail retît due up to flc Ist of ngrutef 6;111%(! Citint nul an tliv diild flot beltte the fiigrveuiidi'r'
tir about fl1, tau 3iiit wli tu laucilrd, Ecnfe trîstie) thnt<' lit tha:t lic %vis flot lirebent ve licit il, %vas writîca ; tiant lic dlid flot ktiowse >ý1'l- i ' iqa erpeterby rjie) entil heflile ternis of zýtutIV itt antithlat le:ica ia t ui aytliig 10 Witteî itfarnit front Elias Iledges, lie, 3tollison, piircliaseil gou(iîs anid chat tels ici any way or nîtîtoier nuund tlient dIeloneiif, ns 3Nlulli.soià's gci

itlloei ,front Daniel E. Itetiges, Ilie soit of liiîs IleîlgeA, Gcis'olctf>d'uîeî.hi î o. i uunt oi.in
ifluitinig f0 tlie amille of tue) îiîtîdeereel dollars, aiel %vio claaniit andi wlutcl bills de1îotint iiftenîsrd,, as Mlîo'sagenit, dirlîv,.rtl
3luillisDin lîgre' fn pury fo licîlges ia cîrpeateu' ivu'rk, tnd wlîich oD .Imyio ci.sue
vvîrk was lo lue donc, ai pcrfiiriein t ont, voler' ileoc,ifter ; tienat D*.tligi.cifîuinfîsîî'to fisai
1lcdgcs did flot, reî1uiire fit ivori, to bc tone wifliin flie tite litait d 3lfr ,4làîvo llrgiîî'ui îi-fîirù Mfr. .justice Ion; wîiloi), li theo
fiir flic performanice oif the sauie, antI reqîtestetl 3tuîlllson teo eitteli silleî etfcct a1S Ilc hall deiii' bcfîîre M1r, Jiit-ie Adeuili 'Wilson.
flic titu' fur a y'car longer, inut 3tiliîcn conseild flurefo; tient 0. S. J' !iro,îsipported Uic aîî.icitioiîî
liefîîre thei seizqtro eiforc unctitionte, Iledges roqiiircit Mllison to 30i1w t-, J.-! bave o ûîiî'.iîtd 31v. justice Adllant Wijlln.
,,!%e liii noie for *20 leaville in onie yvar after date, ititeatl cf W. liav c,.ttiie f0 flic conclîisiîa dtltflc ongilit fli a i',erîiîrçe

IL iec irlîeiîur work, beforo iiîenticaeîl, but Môllis&ii refùsed to pay in f lus iniitter, miel t iant flie refcreee oiiglt tiel i nit' ti'itýi
for flieu gods afid ch.atfc'ls iii aur) otllier Nvay fluai in carpetiter ieriS. f r.<rcîiiîlis heaisid lic 11nt laIte flic 01eiteicn

sti)rk. as ivas agreCl on; tint siîbscqeqit to flc lieu lotis lanUiheîre- of the Court on ftue quiestions ruictby lis cutans*l.
ceitiig lîrira2r4clili mntionueî Dnifael E Iledg's, informeil <lpeent
fluaI. hic, lIeilIgcs, wv's aIv'isctl Io jota ia fle warrant svifls lus fatlier
(thie reul Iliîilord>, vo iate t lisî coulit flot itake a witiîes (if LM' Ur liiL."tsî o
Datiittt M. ledges, il thte iîtter tif thte rent ,.Iîîtred fi) be dtse b3  21abeaz oeiyuu-Suiýe.eînj -f o f~frîtf d,,i'r t rifoun
3lovlliunc lia E lldes 0î{î -î~ virtuc oif a certaut icanin i ly j tfotiiiutiatiiiti fa ot uretthsbc,.t cîu"-tier utî
wliv of itase, tiadti' lîanti betsi'ci hit lsolsifinit luis iasuIîhitri, 1. lit. T~~a~d.t diamifert. swf f?îfcî qiil

ntigs uit V) wisidli nietnoraiut cf lciise 1>. E %%dîes as flic MeIsTtit 'citeli itPltiup owcir atu eertle o rt ofiiiiîtzsSp
4it ub ibiîg ivitnes'i, tienit ftic "ciziire befcre, îi,iicund ries Iï.î., 2tffl. Tient mi; a g.ý'Mrs ruts thi" etftinvit stcuid ue isitlt o Ill ti ufence,

tMalle as itî'otivnt s crily 1believeti, fur the îîuriios of briigim, a buimeti', or pit resiteti, ieiti mms co'tç.Ac . gl suun tai'M lnt taiiing et
ibsire tiur on 3toll'oii, f0 coîiitCil toîîf gise lis Ilote fuir tie fldd,ý trp Thatn fllfisnt tiraîu sultti lis kidgosutcaii pîlaua

giiots andî clittus liefume tiiîcitiiied; f lat E. lietiges anîd 1). E. fIî ile. Ttu:ut tUs isffictent ct, etn ct, a 'st or habeait ouciu à cpy of thie
ltiees hii tt','Cil filcttsaui cli.tfilis sizetd Lefure îîtcîîtioucul, wstrst ul,,det wistctî tt. Idtarl deliisd, aud ait utu, niitguat
l'lit âiu, eileflic 7fh luly tif fJctoblir last, viîrmentier thie saiitc, tient 5eft, ti a siiîlhieîta in efaiit il' aui.titiu ta tieti bi t1e us elouutl

Ill dtyonwhcI teyvcretoli sld fin. ,i tu aett.ieui-t t te tet.t chat com.ptaatuitt tiprelictiii of' liit1v lii.
tlit bi01iluty cf f)e'cber laisf, 1). E lledu.-es tht, ri.t flic tiisn if Lod-ii QUtrt. Ci a jUdgO la Chuiirbtrk rOct.d t1s iirtefisr ut s'iteî Sceîtél, t g1 301f

siv, tiake oaîid thiui. Mullisoî n i tint to tibscoaî, whciuînta eibis wrt iuî,'iiii thgtls lîud ilutiit ssu muefr.tstt
cajlitîsý vv.i iueiii on the utiaf h day of October, nut ftho slieriffcf flue Qîuti.stcIfi sr jut 5 luw Mtiat'e whissr a~ 'Viiiiuoi ileh net int f5 iis.
<cuicitv tof Victoia, trrMcîtd t)lit>on atnd conveyetl liitn o fleic tst4di ul nes c cnî'nng flic Ltceofli writ
euinuîtiiti gaul cf thec cottaf y tif Vitctoiia wl'hîre lic iras kelit conitused tCniusu, Mutsivl 3. lei.1t
liii ciglit dîvi, aI. whihtisoe lue wsis liberatcd oit bail; crie Reutben X1. C. C4tiiter'st Q. C, on tIhe 29t1î of 1,.bnîianvy liýt, liait fondte

K iii finiuuir, reï'uiiii ic hfui ieîslàîî %,f àlariiiii flLic h uinty aplctioln fi> Mn,ç JuA~iu,. Jolu'ii tîsun tttitiîg 'ici C'tiier<fir iti
(if "% ifor'ia tundv lic isi it coati cf irrcîîruacluabic ciar'icter, andttl nter fur a te, rit if h.îe,i.S nie-pli>, diret.teit fi thte gwiler tof f lîu
%s luiîc fmîîflî. tuaii ,.m,. tnut be tîcuibteul diut maîe eîfliti if Coiuit3 tif 1,i aui rIive, fu> brng ufilih boi> cf Wîlliufi tcs l.aii
luefi ire di-poiîi.it fi li iilivi Illerl tuîtaii'I v ''luîf lut- su' 1) ila luegil itudtîyl as. it vs îllî'gî'i.
tL. hleul'nu t.r oi~ia u t lii, utl of l.tiiî îtheli Sti tuf ijîtu- 'l'it't! iu ,tut %su, cotiudei upol îîuîu td all.îs it (flot jil i ilîl 'in
lie r I.iý, tin:ivi ge, il'oriuid luic, I{iag, tuin luis eizuire cf flic j ny court> flic ;zisiî r oif thue coitiîity o~f Vuae l.t tht' tffi'ct
t..uuis aloi tliitti lu uf lif'sNvwasý il Ict-.î, nuitî tient ii vs ris fiîrcetltl îîteZtiufl"imiuvi~j~ tîe wu ht nî îfîli
tii stirrt,nt tie gutits iul i iaffel, ail fIat liusigeâ fîrItriui uf siy1> Tîit(ois Atitoi.î i tll' îuîitr iuîd l'y vt irîtie
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of a warrant tif w lîic'î leit, îîîîexted a true oopy. anI flinat William Ist. l'tth afilndavit, flot lteinz intitled iii nny court, watt flot
BItsm %vas flot dotaillwd in hist custuidy waider aiîy otlier fîroc.4% civil eticit an aflitlnvit tai perji.ry coulati ho ngsiLeed upon. and thereforo
or ýriiinIil. was fin atiiavit. citing, In re 'rlet, ai I'. C. L.. .1. 59: Con. Sitat. U.

Tlhe ordcr wn% made, and on fie enie ila n writ of habheas er;iais C. cli. 24. sec, t'>; l'aineir v. lîxqa-rq. fi (T. (1 Il. .1 188.
v.-ns imincd fropn t la'e Court oif Beictiî' iac. d îrectt-dl to the gauler 2nd. Tîtat the attidavit, eveit if ibr-!perly ittled. ijot hiuing matina
nt Be'rlinî, coianîdiiag lain forth tht tu liriîg utuei bodly of by rtie pris-onvir hii?,cvl , anal iftint lîeingi .4tlîown tient li, watef cnýrcud
1,illiantlos or îînable tu inake ait attidavit, was inisutiicient, citîîîg tio. case of

Rolpert A. llarriet»î, on tlie let of Miarcli, lapuon recîling the affida. the C'aaditan 5'iîaes M. & W. .32.
vit on* - lîicl the tîrder was madnue, and tht'- order itsgelf, o'îtfiined lic, aI-a, tilbj-t-ta thelii retîîrî ja- iîtuafficient beatîse n copy only
fronti àtr. Justicte Ada»> Wil..oa a sirîîitm, rettîrnaldi' on flic a hce and not Ot ie ortial wtsat retîîrnecd, and for ail tfiat aqpsared tbe
day liefore Mir. Juntice .Joliî Wileit.îî cnlliîîg tapota %Williaîit lins, tais origli ont was wi tout a senai.
ntt*orne.y or agent, to shew cause wliy the, order of Mýr.Jiîtitice Johin lne îrgued ngainst tle I)rieoner'8 dischargo

WiliOn shelaIId floît bc set n3ide-, and ail procecdîings stîbsequent Ist. lthnt tlic date wns iiîîîiteriîl , flinît the court coulai tint and
tiiereto, incitidifig lte lstia of tlic Nrit of huabes corpre, lapon the wouil flot prcsîlîie a retin<te dette, but rata-r tient fie(, date was s0
gr,ittntlti ; receîît as ta jtî-utify theti'nagistrate iii w)îat lie liait doue, andi

tnt. Tlîat stqn ordi'r Nças malle vitliout any nffiliavît intititit or cited he' Kiîiq v. 5Jr'ufti . 1. . Ad. 678 ; Vic Qiuccii v. Duan,
etvledi in titis court bcing firzit filed oit fle appîlication for said 12 Ad. at El. *Ît J9.

Oriler. 2iud That it was eiioîgh for flic warrant to show worln catea.
2iîd. Tîtat mel order %vn'î nmalle witiîoît ait affidavit of said W~it- tateil to tîr<î,uce a lIrett.i t,f t' pence, wittut ii n ale îîy wuords

tina Itoss finet beiîî ft-l or il, living first sliowo tin lie watt shiwiîg actîîii iuiiîreliu-ilion of biiîhly iîîjîry , flint the object cf
coerced andt anable ta) miaie an a itiil. the p)roctcîtliiîî %%,is to lirevent ttic couaiiinsion of a crimte ievîitving

Ona te 2-nd cf àlarcit t( gauilet retumnt'd thtat lie lad flic body an tussaulîtîta Viet h n<îrilq îgei iîîîipnted ail inîtentionî t» commnit
an lie wite cîînînanleîl. aind 1t nIthei cauîse of lait detention was a a crime tif tfaittmature, and flint thle effeet oif the cuîitîueît ivas
warranit, of wieli lic aiînexed a copy lu lte wirit. Tite warrant was t îecî la ît-îXî eîgcruuirî>efcctîgIacc

iii Iti fot,:v. Sptrkt ~. nB. 7l,47S. 482,486, 48à ; Barals, Justice, ' Surcty
I'aovuce a), CA-; Ara, ) To flei constale of Berlin antd to flic 10 keeli fite l'eaeeC."

Coîînty of NNaterloo, >- keeper of file' (-<inioiî zaol of file staid ALf Vj. Ceti>irôti, conîtra, nargtuied flint the orîter for flic svnit niigbt
ft wit: coîtitv nt Bierlin la bte sait! coîîîîty of Wn't.1 ho madte w% tabut aîy affidas it; ient the affîtdavit lise>!, tlioug îlot

erloo: Wticreas on te tîv,.ntv.tîft%- iv of Felbriury, ins~tant, corn- intitîcîl iii niy court, ivas a sufticîcrit afitavit; tient it was in the
plaint on ntit syns madie beore the andersignesi, o'ne of Iler 31a. discretion of flice jilige t'> have requîired fi liITidasit mnade 113 flic

jests-'s Justices of the P'ence in antI for fle coi :1v% of Watertoo, by Jîni8ouir iînetf, fîalias hitig dis1îcnsed mitIt il il w-ns fu late after
JAnies (' lennie, of tlie townshîip of Woolwicli, sait!l coîinty andI Pro- issue cf tlîe wirit to raisa th(e objectioni; fliat flic rettirn was sufli.
vince, flint WilIiam tùtsq, of fle sanme ltace, ln the' coanty nforesaid cie it, Ihoiigfu nt liaving tluc originial warranit avincxed; tlînt tlîo
<lii (oîiiîing datte) threutcn to takeo revenge on enid Jenes (lenîtie, '.Itterill, ot flic words il vols-ing flic tItret, ani îîut Ilie warrant,
tliAt he liait an iîntumient. sîiowin- it revoliver, anti w-ultl tise il i ta i 1' tit cause of flic detenticît" , tlint the warranut was rather

esoime eonveîîuent place (oinittiiîg stetllement of fear of heill injary). "the mniîs " and îlot tlic " cause " of te detetution; tlint flic war.
Andt wIierenq h Mlid -u William, Roîss wns titis îlav brotight aud miat was deft'ctive for the two relisonts assigiied, an tîtiglît ltc seen
aîlliearetl befître fie flic saiti jii-tiee to nnswer tintai flic ai -nldo- by reference tu coîn. Stait. Cu. p). 1131, 1 M", that ailuui is tfiacre
pliniît, and lînviîg tîcn respîtirctll by aile to enter itito lili Uiss î-alcg teft flatr tile date cf the spicikiig of tlîe word8, and tieat ns tu thu

uîizaîuce fi tue saint tif £--ht), ivitî two suîficieîit sureîi,-n iii thte si féar it ii luCre statcd, " antd tit fouîit theo above and ullier flireats
of £lîoo eticl, a.-, weII for tis iîliearnce at tie ne'xt geiieral quar- u-.eu by ttue -titit A. B. ttîwiirds, tîte salill C. D)., lie thte said C. 1). is
te-r ,es'ions tif tflic lio-nce ft bc- lielIii iiu an or tflic naid cîîîuîty tif 3frîiid hait the> sait A. B wý il i i llîi soie iiotily iijîrv - y lan tlî,-rc-

Wauterloo, ti tdo wiîat sîtail lie tdieu îîid flera eîijtincil hit h.; flic fore pray, tc." lie citcd FAl .'s calse, 2 M. &t S. 226; NanAJ&s case,
court as idso iii tîte iiîetteitiiiîe to kicpel thîe lient-e antI bc f'g,,d 4 B. & AIt!. 2953; &mdcit's case, 4 B3. & AId. 294.
behiavioiîr tu%%ards lier Mljebty tuait i lier liege peupîlle atîd espe- Joli,; Wîu.so,, J., Iîaving lîcard lthe argument, remnded lte pri-
cially- towardl- the bait! *hiiiîcs liieiiiile, and lthe Balai Willianii Rtoss soner tu the ccslody tif flte gauler of the ceunt-y of lt*atLrloîî, tu ba
biathi refuse i!tlî icglccteti andt refuses îîîd i:cg!ectes lu) fail stîcli by ]liait eliverel ttu tlîe gauler cf the uîiiteut cotinhietn of York nid
mtiretie8. Tliesu' are Uiemt-ftiîe to cuiiiutit % ii, the e-aid ciunteitlc P'eet for safe ciastidy tiI) net-x îîorning, tien to be produced beforo
of tile tiwiit tif lteralita, tii take the zait Mu illiiti Roiss ant bîina safe-11 hla in Chanmbers t-c lie-ar jîidginent.

c.11t v tg ttIie ciiiiii gai! itt Berlii aforesajil, aiid tiacre to ticliver Joî't Wîtso't, 31 , 3ral Marei, 1864-1 tlîink flie obîjection b to i
tu ue ct-iur tterof ttt'tîerw ilîlui lii'chi. :aîîl Idoaffitdavit, tient it is îaot intitlein b ny court, n good obijectionu. Ild

Iicrcby cciiîiid ycou, file sait L-t-jI)er of tlîe st!cinniiion gauil, te rny attention hecît trawn tu tiant fnct at tlic time a1î1licîîîiîîn was
recels~~~~~~~~~~~~~~~ e u at lio usitovii isiî--iilt :i utl de tai nme for flice writ, 1 mîtost certaiiity sfld:i not have matie

ltea tils ilîrieo in, cle fiatle ai eiîerui s' atà ' 1est t fl ic order. As a gt îîeral raie al8o tlic affidavit shlîod h adsue byjeuce iiîlsn ieiiili îîç-îîtîîî fuiI tti(i eîut stîreties ils welt for' tile jI)isouler hîin->,!f, or reason tiliew:î sviîy lie lces net fial caiinot
iAs apîteuirtoce tut blitc suid sessiolis lis iii lte îîîcaîtiie to keep tue înek an affidavit. Sti11 1 aipmelît'nd it i in lthe (iseretioî if tl t>

peace. ast afiresauid. jîuige 10 receive an tufltavit of a iifeérent kiîîd. Wiîcliîî 1 u-hould
(uivet liier i liait anti cA! tiîis twciity-f'iftlî tay of Febriînry, have (tleî so or fltot nt thte tinte tiie aplication watt hefuîra nie, land

ii flie vent- cf leur Lord 186-1, at tIle viluigt tof Cîtiit-stogîî, ini lte lov attention hcen directed lt tii,' filet thaI tiiere uas nio atliduivit
coiutittv ioresaid. [Signet!, WiLuIIi IIKNottY, J. 1'. [L.. îd)vteuticir îtc ltSi'

3i-. Gioiroi ask"ttl leat c tui file lthe wril attît retumît, and lîavin- I tlîiîk theî wsrit i-ttctitîîroiiilinttly but 1 am tnt sure taI 1
doue an iîioveil for tile di-ucittrge ot fite mrisoner talion the grotinad:7 can uuow quasiî il or ree-rind îîîy oruier %ilion whieh it issued. Es-en

ist. 'ruit the warant diii flot cttiiil fle u!ay on wlticiîftic if il uvere cetuar fat nie Ilînt 1 hllt te power, 1 (Io not know flint I
nilegeit tlireateiig worits %were tu-ucî, nat fuir ii tient aluli-ar.s tlîty woutîi exercise It toîv thâ~t tIte ivnit lias, been returîîed and ied,
wer,' to> reiiltte tii cnlise a jîresetît alilrehtensioiî nI the, tune the anti the liriqnter is hetre avaiting my jtuttgnent.
inîformuation w-nslad Init lui tgianit I finad it iii offet the lîrachice. itnstenîl of atloiving the

2tît. Ttile wvarr'ant ornittett atl menttion tif fi-ar or ajipreiien- vçrit to issuei- iii le tirst instantce, bu griînt a rote faisi tly. liait
eitîn oui tic part of Jantes Cileitie, lit the ltte tue iiifurtnutiiîn was titat heeti îluîîî iere tue writ ivotld îlot hânve lîcen îissîîd aipoit flic
laid. tiefective iîatcriitm. Whitler n jauge iii Ctui'.n rs dan grata stin.

i iis tut-n agre'ud t lia il( rienîitons fl ett tiside tle huabeas, anti incitas oiiulv fti fi writ is a eliet ion. 1 tua% e flot fouîît ttîc raport
tite, priwuuie.r' riglil tii luis ilisiarge tenîder the habea'ts, !itîti bc, tifny caqe in Eiiý-Iziîtt w tien' a jtulge iii Chamuibe-rs lias donc u>

firkietl ttiellItem. i lt(-nI fil tmi nz t lus itiatter ta-fore iie irut rjtl in ortier thtîa
Me,. J/i -' tiii tttO liIt ilie u%%rit wntý i -siieii iniriiitt :zonicj'eil-lJt-itc tiaV lit' ngri-e(d tlluît iii regatrdtlu the ibsue tuf

natal siiiite ie qucîia'-Iet, or the order for it u-aci tied talion buec wriîts ni litiea.q o-rl,tt iii Cpppr Cauniadai.
gi'tiiit1. . I ulitie îiîcantiuie nianst orte-r tthe <ti-clarge ut titis lîrisoner. 1
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tltink the> x rrftit bat! %ipoîil. 1,>i gromidh of <d.ject itaà .p.uî...t IL

'.11 cl.rd.t- ahI.i-ge . Il bitt l.cci -1t.,k,îi. andî. al). a> .tltttll, lit tj
t lie efTect thist cof ii aiiît w.,>ni appre) te t..i e I.f I'..dily l il, a.rv,

li it t> lie tvu. el w th. fornio t f tîtta .'.and % arrat
g iii En .ti. Stat. ('ai 1. 1133, and niIt.ir citttght, I think, tu bc

titblcascuel -Aiti.. Let the Ifrisoner be discI>arged.
Order accordingiy.

CIIANCERY.

illportC'. t'y A Oftase, ei, Barrjteret.Lai)

3ra'V. IIALL.

rar1nes)hi>-Ptu'cipat and ageiÀ.

D37 ArtMets ofa>reemenat antere.. tato by soyer.,t pertlous, lit iwui stiputs.ted that
ont, ofteiî blijul, furnali theo pr>.mlos. in ,.hidh Io .ery on the, buitss lit
a ,Ipoutt rentai. euid e.tpttrt for carryto in ni' the bu,iinf At a cerain late of
h. -t.reât. andt that ho rhould recety a. Plpuiatet film sanu.iIIy for hia time
&%àt .zper.pma anti the others cemnin .>llpulted atia, togetber witt a certa
p iûporiion of the net proMtd /IP*d this contrttct bsd the., ,tff of crcat>o)g a
ai ecil'. aecyg not a p3rtultip1 , between tb.e iartiese.

"ie bill in this catwo wns fileti by RoswelI Carter 'Munson
agisinst Js 1 bliall, praying an accouant cf certain portiers.thip
tdon':!s betw.'en them andi Certaîin otiier personas; that an itljuitc-
tien înîght issue agaiist the defendîînt front collcctiîîg, alienating
aiid icntvraiedlling wvih tho aets of the partiîership, anti that a
recuiver miglît ho appointeti on the groutis stated inl the bill ;
that defend:înt vas a citizen of anti resided iii ti Unitedi S(ateS of
America, ivhitiier it as allegeti ho wti about rernoving tlzeassets
of the fritn andi bat! excluded tho plaintilT fromt ail arrangements
of Ille partnerhî'îp affaira.

Tise defendiont answereti densing tiîat a pattersbip bail ever
existeti between hinm andi the plaintiff andi the other persans moen-
tionti in the pleatiings, andi that plaintiff, in actin.g under the
agreemient, rVS5 80 acting oniy as the agetnt o! the defentiant.
The agreement utier which, the transactions teck place wua a
folloas8:

"-This memorandumn of agreement, madie this first day of Jnn.
ur;., 1862, betacen Joseph liai), of Rochester, New York, of U.z
flrst part, and IL C. 'Munson, Ira S. Otis, an-1 C. R. Cook, of the
t.econti patrt, of the village of Oshsawa, Canada W1est, witr eseetls,
tha, for the plîrpose of carrying on a nianuifaeturing t usiness
aimilar to that carrieti on by the party of the first part. during
the 1 çast tbree yeara, the party of the first part agrZCZs to fur-
niait tUaý t)reises, mnacl'aery, anti teols noir owneti anti occupicti
by hum in tUe village of OsUawa ait an annugl ica8o of $2,200, andi
aise furnish capital for car.-ying on the business lit an ir.terest cf
eet' per cent. ; e.iti Ilall determining the amiounit anti kinti cf

business te bc donc, anti receiving a salary of $500) per annuin
for time and for expenses te Oshawa anti about Rochester ; extra-
ordinary expenses te bc charged atiditional.

IThe parties of the sfcconti part iig.te to rentier their tinte andi
services in managing anti conducting tlie business carnied on,
receiving tbercfor each as foilows -- aid Munstin $500 and or.e-
fourtb noett profits ; sait Oti8 $800 andt one-eigbt nett profits, at
tl.e expiration of each year. This centract to continue ia force
tbreo year. unless written notices bc gîven Ly one of the parties
witliin twc mt.nths of the expiration o! eaclî year; sai party of
the second part agrec te furnish Es stateinent cf thse transactionis
o! business each month.

IIt is agreeti between the parties tbat the niachinery, except
tite natural weur anti tear, shiah bc kept ta repair lit tho cipenso
of tîte basitîcos.

IIt is furtlier agreeti between tilt pnrtiea that the portion cf
premities now occupicti by A. S. Whittney & Co. doc net ceone inte
the possession of said business, noer the rents, until the ftrst daoy
of July, 1862 ; bu~t hIe busineIss -,hall receîve a proportionai, cost
of expenze furnitiiing poacrI t md M bitiey; & Ca

Il I i4 fîither arreed thlit the paty o! the fitot part ,hiff
receivc tUe capitail adt)nceti biiii ofît of the procced4 of tho
l.uslt0ss fîrst, andi tliat the relit bhahi bc paiti on the 18t July anti
13t January o! caub ycar.'

1. artoareti thait Otis andi Cook hai assigneti ail thoir interest
unden tiîs agreettent te the tioterîlaut.

The qrîs4tioiî priîîciptally dîiscîî'>sed lit the liearing watt wlîether
a partîershup lind ezisteti between the parties, or wliotbcr tLey
stooti in lte relation of prinoîpeil anti agent taenoci mter.

The cause camne on te bc lîcard before lus Ilenetîr V. C. Luten,
at tlle sittings o! tUe court ia tue town o! Wbîtby it> Octttbor, 1863.

Blake, for the plaintilf.
Fîi'àzeroid for defendant.
ACter takitig tinte te lgok into the ovitience
Esms.,, V. C.-Upon tUe question wbetiîer tho agreement la

tUis case constitues a partnership or special agency different
mintis might well arrive ut dull'erent conclusions. The construc-
tien o! tIto agreemnt ia eztremety doubt!ul, and either view
tnight be adopted witli ranch reason. I amt bounti te te aay, houe-
ever, that 1 bave great difficulty in tiistinguisbing this catie fron
Kuri3ch v. Sche,îk, 18 L. J. N. S. Ch. 380. 1 tbink tUe agree-
E.ent tmuet ticteratno tîte rzlatien cf the parties, as tho an8wer
,,ees net suggeltt bat it was net correctly drasen or diti net truly
express tbcîr intention: anti even if it dit, the ovidenco its
altogether too alîglit te vary the ivnitton inatrmnent. Upon tUe
sehole, itotever, 1 in.cline te the opinion that it created a special
agency, anti net a partnerabup. Fortunately the rosuit is tho
saine, or neatly the saine, aiuichover construction is atieptoi.
Theo nly tifferonco that occîtrs te mo iii, tîtat in case of a part.
uership ant it regard te unfinist.et stocl. a!ter a detinction for
labour anti expenso bebtoedt upon it by Mr. 11all, the ivhilo
value ovoulti belong te the pa ,tnerbliip, ivhercas in caseo of a
specini agency tUe agents wcull bo entîtieti eîly te a sîtare of
profits anising from the tiîno, Itbeur anti expense bestoedt pro-
viously tW the tertoination cf tisq agency. 1 think the a,,ents
wero entiti te alres of thse profits, anti iere hiable te third
parties as panntera upen tUe autbority cf tho cases cited by Mr.
Fitzgerald,. Tbeir riglit te a portion of the profits gave thein an
initeme8t in file tlîings front wlich the profits are te arise, namely,
the debts anti ths stock unselti. Tliey bave a riglît te sc tit
thse tiebts are juticiously anti carefuliy coliectet, anti the unsolti
stock, finisbeti andi uuflniahed, disposeti of te the greateât ativan-
tssge se as te yiotd the greatet omnount cf profit. Tihis circula-
stance alone, it iveulti seent, ivonit give a right te a receiver anti
injonrction. But Mr. liai), acting doubtless in good faitb, excîndeti
tUe plaintiff (non this iiitzrest-laimeti the prerty as his. owu
absolute)y, anti in8isteti that thse plaintiff shoulti look te lhum per-
sonnlly for bis nemuneration. With regard to the e'eock remain-
!cg at the terînination cf tho business, 1 presuime if muat bc nea
nettciy if net entrely consuiînet. Ne geoti vonli be dette te the
plaintiff but touch barn ta tUe tefendant by stoppitig bis trade in
Ortler te separato what romains (rom the new stock, whîicb if
effeetet, it ivotid bo difilcuit te dispose cf, anti it ovoulti bc
better fer the defendiat te use anti acceunt for it.

The agreement createti a special ngency with a right We a sharo
of lte profits anti a consequent intere8. in the proper dispobition
of tho stock.

Decrec for n<!ceunt cf transactions te 1 st cf January, 1803, anti
cf tiealings iît stock, finislteti anti unfitnishet, sinco. Ma8ter te
apportion profits c! utîfitised stock between elti anti noew buAincs.
Furtbier directiens reserveti.

A receiver ill ha appointe.), anti an ioi.tnction will go a te
dobts due in respect of the year's bnsinePs.

CAROLL V. PRILTI.

Iiijunctumf ayainsi swp1tfi by-law.
Whers p3rulea mn.ptuIitg etf the. SIttcgatIty cf a by-taw. of a mnictipal

corpo)ratila ptrinit a ttuin o et bcouirtA ofcommoO law te papa without mari>.,

the, Luocil.stity from procoetiiig toenforce tbsprovlais et their byilaw.

This vras a bill filect by John Carroll, anti others on beltaif cf
theniselves, rin] ail ofliernt, tîto ratepayema atît inhabitants of tho
coutity of Perth; the Stratford grave) rosil. andl several of tlic
towtnship cGrporations prayin'g. tnîçngut Cther things, te hi,."
the by-la's'. cf t! i coouty, therein merutiotiet (andi known us by.
law No. 91) pa>se.) for the purpese e! constructîng certain rads
lu thse couLty, tieclîtreti illegai anti veiti, anti te restrain tlîe unui-

Mifay, 1864.]
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cipality froni acting e.n such by.law, and froni making, issuing, or te whom Robert Smith conveyed the land after bis marriage with
nogottnting avy of the debentures ordered by it to ho issued. Agnes.

A motion was made upon notice, before bis Lordship. the The defeudnnts case nt the hcaring, Iras, flint bcforo lîlo zurr-
Chancellor, for an injuiietion, in tlîo termB of the prayer of the rnge, Robert Sinitlî had contracted tu sell the land in question tu
bill, wlii-l application was refused, liberty being given, howover, Kinimerly nnd llubbard, under Nwhoni ho claiims.
inothe plaintifs. to put the cause in the iit of causes for re-hoaring The mnaterial dutes Irere contract of sale boféo or on 12tl
and wliich, accordingly came on before the fuit court. September, 1816, Rtobert Smith Dot liaving theji receivcd a patent

Strong, Q. C., and lake for tho plaintiffs. from flic Croivo; issue of thie patent te Rtobert Smith on 30th
ZikLennon, contra. Noveniber, 1816; mnrring,34tliApril, 1817; conteyaîîcetonRobert
The judgrnent of thle court was dclivored by Smith to Kimmerly and llubbard. the l7th cf the saine month.
VANIZOUGîCNRr, C.-Wbcn this case was hefore me on the It was admitted fliat the puchase money was paitl to Robert

motion for an injunction te restrain the défendants froni acting Smith, hefore the marriage.
on thecir by-law, passed the 16th September, 1863, ant] numbored The contracter mnemorandum rot up, rend as follows :- Mem-
91, L expressed an opinion that the hy-law iras had, on the oranduni of agreemient, entered intq at Thîurlow, the twelfth day
ground chat it iras mlot based on the assessement as made and of Septomber, 18! 6, betireen AndrG. lZimmrly and John llbbsrd
revised last hefore the by.law iras passed, but 1 refu d the of the one part, and Robert Smith of the other part as folois-
injonction at the instance of the plfeintiffs, because I thougbt they flie said Kitmînerly and Iluhhard having purchasedl of Rtobe-Z
had not corne for it os prompt!y as they sbould have donc, and Smith, lot nuinher twenty-four, situate in the village of l3ellevil!o,
had iraiteil tili after a terne in the cemmon lair courts bad elapsed, together witb tlio buildings thereon standing, it le mutualhy
during ivhich the validity of the by.law mighit have been tested agreed upon by the said parties, that the said Robert Smith in to
before one or other of thiose tribunals, specially charged with the romain in possession of eucb part of said promises, as are occupied
cognizance of such mnatters, and ail neeessity for the aid or inter- jas it dwelling houge (until hae prepares auother place of resideuce)
vention of Chiz court thug have been avoided. On this rohieaning free of rent. It is aIse understood and ngroed upon, flhat irbatever
my brothers, with myself, are of opinion that the hy-law is invalid, expenses xnay attend the finisbing off of the Ititchen in the rear of
on the ground mentioned, and ire have not consi4ered it necessary, the bouse, agrecable to the mode intended hy the said Smnith, aro
therFfere to examine any Cther of the objections to it. Tbey, te ha paid te the 8aid Smiith by the said Kimmerly and llubbard,
hoseever, think thant the plaintiffs may have been niisled by the and at the nett price of the materials and work required."
action of the court in Smith v. Renfrerw, hefore my brother E.,gen Slrong, for plaintiff; Englù3h, for defendant.
and by flie absence. hithierto, of any rula r-quirîng parties te SP'LAGOE, V. C.-This paper, it is to hc observed, is sulent as te
proceod at the earliost opportunity te obtain i.e action of a court an3 consideration paid or te ho paid. If is 8aid for the defondant
of lai, and that to refuse inter% cntion, Chereforo, in the present that it assumes tliat the consideration, the purchase monoy, had
case, xiglt ho acting soniewhat hîastily. 1 yield to this viOw, aîready been paid. If it had heen a contract te convey, there
but ivith sonie reluctance. The bill in Chia case iras filed on the would ha rooni for such construction. lut it is not. It is only
2Oth October. Nothing Dowr has transpired since ; nothing bas an agreement, collateral Cc contract of sale, wbich it recites, in
hoon added te the plaintiff's case. A terni of the coniMOn lair relation to possession, and the finishing of n kitchen The eontract
court intervcned hefore tîjîs motion vias nmade, and a prompt of sale itself, irbether verbal or in aeriting, may, consistently wi th
application thon aud thore ivould have rondered the action cf this Chis instrument, have boon silent as Co consideration, or may have
court unnocesary. Our jurisdiction in Bucb matters, it seorms to provided for its paymient, at a future time.
me, in esqentially preventivo, aiid, Cliercfore, anciliary. It abonlil Tho legal atato heing in Rtobert Smithî at the fimie of the mar-
culy be invoked and emnployod irbero absgolutoly uecessarY ; and niage, the dofendant must show Chat the equitable estate ias in
thi2 cannot ho irbere the parties seelcîng it mîgbt have gone te the Choie under irboîn ha dlaimis; and to du thjis, must ostablisb, I
proper tribunal, and had remnoved or aholisbed the enactmnent appreliend, Clint thora iras a bin 'ing contract of sale, enforceable
wbich they askr thio court Cc restrain the use of tîlI its validity in equity. The poper which I have referred to. would ha, 1 tbiuk,
can ho ultimately 8ettled. Tlîe remedy hy application te the a sufficient memorandtum or note irithin the Statuto of Frauds,
courts cf loir is speedy and inexpensive, compared with proceed- thougis not itself a contract of sale: if the cousideration lîad heen
ings in this court. That remedy inight have heen purSued las: expressed ; but irithout chat it is imperfect. l'art performance
terni in thîs matter, and this court relieved of tho trouble, audJ by posse-ssion is urged ; but it dues not appear irhiether tho
the parties of the expense, of an application herre. When Chere possession iras before or nfter the morriago. fiut suppose posses-
bas been noe opportunity te apply te a court of law7, the exorcise sion proved, Chere is still wrmnCing evidence of a perfect contract
cf the jnrisdiction of this court, by way of prorenticu, may hc by paroI or otheri8s, because the pricn of the cbing sold is net
xnost salutary, and cran 'where thore bas been epportunity, aund proved. It mnay ho that tho price vras to ha ascertasned in soe
no default in the parties applyirg. the court may, under special ivay irhiieh the court rannot exeute.
circumstances deoni it riglit to incerfere; but certaintly not at jIt must thon rest upon this, Chat as a fact, the purchase money
thec instance of any ratc-paycr irbo miglit have gene te loir, and irbatever tho amount iras, iras paid heforo the usarriage. It bas
bath the mntter bettlcd Chere, instead of coming into thîs court, been docidod Chat payment of purchase monicy, is not part per-
andI plncing it in tho eînhbarrassing position of re&trairîing action formance te Cake the case out of the statuto. B3ut the purchaser's
on n, doîhitful by-law, whlich inny ho aftcrivards upbeld hy Che position would be Ib.is, ho liad a stffcicnt wrîting irithin tho
court wirhch is uîored Ca îîu.sh it. statuto, except as te orie point, the consideration, nnd thiatit miglit

ho ngreed bad hccoae immaterial, hecause, irbaterer it iras, it
bad been paid. Býut 1 om not sati.,ficd iritli Cuis rcagonîng ; ho-

McANîANY v. TuititULL. cause, the contract not heîng Caken out of tho statute by part
&a!ueof'asI.~us..~rO-.ZofphCodo.'.undcrFrcution- performance, thie eeral parts cf thie coutrnct must hc proed by

writing, oue as mucli ns the another ; in proving paymcnt of the
Thegc ~r&l iýirtsoracontract not Cctecn out et the Statuts etF5rauda b'r part pet. purchase lnoney, tic omouint of Chat purchase monoy is of course0

forniaote. mni, le prove.! ly writtc. esnil n htwudb rvn etrio h otatbThero leing un -u~rt of çqu&iy in 551<. miSes ,io dltiTqnee In tl,, r*;:he ,GIA setiantiaioudhprvn.uotnictocurctb
poirchaser ai that lnit A il ChaC nn l' àitd l a t e fin,e cf lthe Î"oîl paroi.
had not th.'n itrovided theachinerytf.r4oinatlnulIt otabi :igltqt I de net agree in the plaintiffs contention flhat thora being ne

,A inre ril:-t Cc do-r l, oct eieh an extato or interest iii land, ax con ho seted Court of lqluîty in Uppor Canada OC thie date of Chose transactions,
ani n l y the Pherstt un.ter an exorution.

Th,, oe defnl.nreali;zMI Andth greun4g An hichon rehe.oen tncnnt can mnke any différenîce in the rights of Chie purchaser. Ail Clint
dot- d&ntef (kar rext«. t.'etre eind to.~fn tilibiithough cao ho «aid ie, hiC the loirs of flic l'rovince lîad not nt chat cime,
dieictsd %%as dinio.ed cii,,ut caxt.«. proviled the tnachîinery for îlealiog irith cq'itahle riglit.
Thje plaintiff rPed bis bill, aq li&ving. acquircd the t itde lu dower J ht'îî h thiîik I niuglit anC te coniitîe the ihefendant hy the eridencco

of %gncq Smnith. idioi of Robhert Sînith. in a parcel of landl ii thie noir bcforée 1 haro rery hîttle doiîht thst lucre iraq a con-
To et fIChlcs'ihlc, igninst Chie defé1îdant, as claimiog under oee tract of sale bcferc lthe aarri:îgr, anîd lhînk it very probable Chat,
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it is capable of proof, by evidenco of possession or otlîerwisc, and The affidlaçits aheweds that D. X. F., iîad ieft or absconded from
it înay proporiy. as titis is a motion for decrce, lie by affitiavit;- Toronto several inonths tige, anti set forth in dottl various4
but it must bo millon paynient of the costs of tho day, ivhich 1 fi irîquiries re>.pecting itini anti bis present place ot aboie, mnade ut
ut £2 10s. bis la'.t pintce'. of business iii Toronto, nuli front fricuds anti persons

The cause being rceard, the judgrncnt of the court, eas dclivcred ceîîîîccted with hum in business andi othetrwise iii Clit city. Tbey
by the chancelier, alse statet imat inquiries bi beên mande as te bis i% ife's residi.ce,

VANK~OUMINsET, P.-Theoenly position taken before us by the andthalit site was believed te bave jeined lier husbanti. Aise that
defendaîtt, is that the landt eut of ivbich doiver is bouglît, hail been ineffectual inquiries bati been madie for hlm at an botlin luNCw
seiti by the husbanti prier to bis marriage wit1à the widew, whîose York, wbere ho was supposeti te bc.
rigbt te dower the pIa*ýntiif laims te have ecquired by virtue of The affidiavits sbewed that ne information could bho btaineti as
a sherifl's sale andi tied. As suclb assignec he asks that the dewer te lus wliereabouts, tlîeugli it aemed probable that ho lîad been
Many bo set out os assignied. in News York, anti was 8till thero or in sorno oiller part of tho

IVe were of opinion at te close eft Cle argument, taI the Unitedi States.
allcged sale was nlot supportetl in proof, andti Iat this the oniy V~oo~rC., grantcd an order, Clint the master's notice te
defence urgeti te us, fniied. inctimbrancers sheulti, together 'vitit theoerder, ho serveti by being

Thjo court, bowever, doubteti whetber tho sheriif could seoit tItis publisbeti in a Toronte neirspaper anti in ene publisiieti in Ncw
rigit te1 doîwer, andi Laving giron the lcarned ceunsel for te plaie- York, for four weeks precetiing the day fixeti hy the znaster'8 fer
tiff, an opportunity of sustailning tho sale if ho ceuiti, andi boarti proceedinul wiitît the inquiries in bis office.
his argument tliereon, we are of opinion, that the slieriif's sale (id
.not pass ny interest to tic pliintiff.

It is clcar ChiaI at Common Laws, such rigbt would net bo saleable. ILK tu V. aî..
The jeidots bas ne estate in the ladtilt11 ber do'vor ta assigned te Àlahtio =U-Lablu5y o! shmrffftr an eicae-Meature e! demagus.
te ber. She bas not even a right of entry. The frceheîd falis at oeits wo ordtred to lie ps.ld. and la defauit atu.ttant-nt fisaed. (praorto 22 Vie.,
once umpoli the beir, who boltis il in its entirety tll tho dower i 1 cli 33 ) under ,ttilcbitCh,, alîril! arrcsted lii. attendant, and acceptet tbatl to
assigned. Until then, the witiew realiy lias nothing in Che land. 1Cthe llmims froa whlch lie eacapod.
Site merely lias a rigbt to pi ocure soietiîing, viz., dower. She Ud that tht, se.il wag pemnally liabtu o the ditsliag occuned tbereby, te

ho' zoagurod l'y the value oftlte c.îîtody.
canne: until assignînent, enter upon the landi or amy portion of ildd. also, lht Luuog, a *t.fa. f.tr Chose csss bad net walved the rlglit of pt.îln-
it, or a2sert any description of right in il, except by action te uiff te apply 3atudat Che sltr1!
procure an psaigninent. She is a more stranger te it, andi liko t Tho juiiittiff obtaincti a decreo ini Cuis causce, witli costs, against
amy otiier stranger, a trespasser if site 'ventures impoli it (Parke on 1 thq defIeudantýs, ns is retîortad inl Gritut's Chi. Reji., vol. vii., P.
Dower, 283, -268, S,tih v. Ange!, 7 Meti. 40; Rez v. Inhlttants 243.
of Vorthtceal(l, JJasseil, 2 B. & C. 724; Re= v. Inhabtta,ît: of Iekkj Thie dc-fendatît Rabidon, hein,- served witlî tiî deee, matie
trell, ? B. & 0. 542). This rigbt she may nets assert. She tony 1 defaLuI in the di.livery and execiitivii o! deetis. as dircteti thîcreby,
flot choose to distu.'b the beîr or interfere wiîii bis freehiold ; anti1 nti aise iii 1tavttent, ot tue cost.s tnxed, and ait auajimnîit, issued
if site does not, wbo nt ints eau do se for bier? 1 askod in the in the mnti tif June, 1858, directeti te the sht!ilcfd Essex.
argtument if thora was any instance te ho founti of an assige et f The 81-erlif. sont lifter, moade lizi returti ufet c orpuet. In the
a deoweres3 bringing a writ of tiower in bis own naine? Noue sucb 1 mouluh of Octîber fultîwing te plaitllfs leariitd thut te siierliT
,was sbetvn, anti 1 amn net assare of oea. hatl takeut bail to. the litîîits. tîtat, tie defendant hll escaliî.ti and

Thtis boing the poitîion eftChe rigbt to tlnwor nt Couarn-i Lew, 1liait reittteçed te tih( sti'e of Michigan , tluercopliJi. lte iiiaintilts
il is nevertbcless contendeti thaI it mny bo solti under tue 5 sec. of; solicitoirs wrote ma tue siieriff, cxpîre.sint titeir d.issatiaifncttiiî wvitl
cb. 130 of the Censolidîtteti Statutes of U. C., os bieing Il a contin- Ctiets, a1t ex.laiiiin, tlî reasonls titi wliieli tiev o.jecled, atîd
gent, an executory. or u. future iîîterest, or a possibility eoupied IespcCiiybcn It ,edn at enodrtIC eie î
witli an intereat in land."~ We thmnk net Leoking ait the characlor anti execute tcetis. as weil as pay tie costs, 'nhicli liad not 3 et
of the iticîoato interest wbicb a witiow lias b..dro te assignaient beeri comitlieti %itit.
ofdlower, wie do net tbink it falis within the meaning et the evords .After thii. a writ of lieqîestration anti a wriî t f. fa. gonds
quotetl. If it is an interest lit aIl, il ta net a future but a present issleti, lîpon ichîel the sheriif matie a portion ut the cost,lavn
interest. It is net contingent or executory, in the senso i wbicîi £35 8s . il. ie.
tue legislaturo use Cbcse words, bccause it is onîy hy reason of the The lîlainti fIs thoît njpîied oun notice, iplrt<Iby aifidavita.
exorcise of the rtgbt being depentiant, on bier own wiil, titat i clan, for an urîler te conîjel t iicerilf te jîny titis suîn, ami tilt- c.isls orf
if at ail, ho cab.et contingent or enecutery. Thoso woris, ' ire1 application, tlleging tint le bail, wlithiuttt tue istithlorilv ut te
think, must ho treateti as itnving been used by Che logislatur li court, or cotient, efthc piaiititfs, pernilîteti the escape. 'rte
reference te certain estates anti intercala wiel knonn te te law! etier itiateriail tact are slatvd in tie putgniett
asq expresseti or coecreti by thein, anîong which a right te cail for IJ. 0. Ilauathlon, for te îulaiîîhilts. cittil Sdlltj v. <Orrat1îcad, il
an assignaient of tiewer, 'irs never cingset. lt is clearîy net a Vesty 170; Jlroiîn 'r. guzzo, 11) U. C. Q. B. 421e, (nfterwanris
pitssibiiity coupleti with an intercat ; nar is it a rigbt ot entry reverseti un aîal; Collard v. Uer.', r.'Siin. Io-, Beaitte3tîn (.'ste.
aiticit tocs not arise tli tie assignînenî bans been itat. 352; Sintts Cltauîccry llractirc. edîtitît of I8'7, 1p. Il8, anti

Wc tink tiierefore, Chat tue piaintiff lins acqutroti ne rigbt te Daniel's Cîiaicery l'ractic*, editivti ot 1M7, p* 118, andt Ijîtîtiel*s
ileinandt an assignraont of toiser, andtI lit lus bill muet bo dis- Cliancery 1'raetice, p). .325.
inisset; but wtrihent co4ts, as net eniy titi tue Sn)Io defe.1co al Dôouegl'zs, contra, coitetidet titt Ibis counrt trili now view %ili
but tue grounti on wlîich oirjugmeîît rostq was net even pointeti More lî'niî'ncv titan fornîrlv sticl iititîiteuttional hireacilies o utvl.
te by *lho deférndtit. i Tite shent!f il-' siiewn 1>y t.itcvititice to have actit tiiter the adiîe

Per ciir.-Blill disynissetI wiîîîout cesta. et etonsel, aitî 'ivitî t c-incîvtctieît that lie landi ftillitlu i ity
%vIton lic bat taken bail, %wiiicbi lie iq lttew readt ft a.gi t, UIt
plaiiîiifse. Ile coelcîded tlî.ît a lit te .tIiintiffs wottld lie

CIIANCERY CHIAMIBRS. cittiticil to claint trîtîn Chec slicriff uuîlv so nîuch ot te ntltol:lt dito
-- ~~~a-, tey -tit lîrerie thefîtas cîî.t'ilv ti lhav e bee:i Worth it

CRez'ork.d by A. liEt?,Es, Uiîrrtut'ra etea. RpSer ta tite Cbî.rt.) tie tinite of lus; esca'pe; tat action ulit tOie mcae ntl action tif d,.ht,
woutld lie nt cnn'l ave. 1 le riteil 'i'torris v. Il'nwrtI,. 6 Tai:tii

Tite. NtcacCHÂsrs' Bcttfl\i Socie.-r V. IIÂTES, M,9, Ke~rr v, FaIrtot, 10 17. C. C. P~. 250, (nflir;iît'tl titi ala) ;
-leu-Ùryiae .t in r jTe-~.Çr.,yî tIqon, Zy aditIenùg. Putb-iv. Ruîi.uait. 13 l". C. Q. B. '220, llnltrittl Act, b & G Vic .ceh.

$errieeIîon an atne.'n«'Ilay'td..u.da niaches pirt nlt hîe tn&,tretrnir,».ordered: tîS, se. 91. andl 2- e Vir . chi. )' .
t. h i tille 1,y pubilîtît aitîsi. r. >'1 ItI tî.Ota*i.I CTFC, V. C' - i ait appl'icatiotn ti iiake the 'heriff ot Ilio

S. . li*oî, ftîr plaititiifs, moveil on affidiavits fer an% orter: coui)t y o! E p.'x ay thItiiii tif abot thir fiiir hve .ltitC't

tîrcîîîg tai service ipon 1). K Fecitan. matie n party tiefentint dirceiet l'y tIti îecrec tof ttii court. t,î lie Iîntîl bv tIt1Piidtfendaîit.9
in the mnaerta office, sitouild bc effucltd by adrvcrhtsitug. 'te tue p1iitti1F.. The groiudi ,,f the npiruiction. an-'. titat liii



sieeili pernuitted thse defidenat Rilteîd>, itur lie tend bien arreatesl or elireet aie essqsiry, fosr tise purrpo'e of eerteiniaig6 thse extent of
uugis-r a»telasa-s fur- <i 'iisseiaen tu thse clecr te? bl> ut Jarge. tisa dîîsassge; actuxily sti-tiildt by the' v1et) of tisec.eeasait
ie tite-ce ttis-aLs-si liei tlcitasltkat llsdiiýiu)i t c at-e Cnsavvt aasîdia a thea s-ae i-s ouv ivy or fic îîthesr. Tt 1e qaste ciriar. 1

erîce oif thse lneîi ïen ais-sUn» lea the lelastli illicad isiat defugdaets tinkli thiat ell tui tIlw ofn faitlec 1ilet net the hie-raffivisliable tc,
tu I>»y thse cts of tise tuit 5

risis giceree flot lai ng liesai oicd thizs elaiiiii. 1 gel) aaat enat sauy ut lies elliaasact affeets Usie
asi) attsschiasict kstied, tîaiir wlaiei the- dt-fetiad.saît jiionsi eeii:biity. II l ini iaîc 1 tiiiaakl, thaît Liais une sioisil liis sela
as-restesi. This i)teair-c4 iii la .alv, 1 858» Tls Otber oif tihe saine ctest. The iioPsit appiain itOi usglit haave beeni isaàle nt aiay timai

ya-r, tise îuais i el? iitar inviig lis-aad tiiet tihe ief-ridalti sites- tisae cesape, ansd bt-farec thse jîesciag of the tt ineastion ,sandi
Iitiaîawas it laîrge, a vtsa-ji.aasiases-iaîd Ibstws-ci tilent tend the~ lariff caîniiot -unjiairsît in casea Of hisa tlgt îîleintiffls isive

the" -sAlriff Ott 5Ile saubjst <laich lî-aaisag tg) 31n sata-afacst>ry risut, (sas-isasne tsi exeres dat-jr itriaet rigiis, <il a via-w tu rieorer tisa
al teqtitestration wate isýuL-d lai Aag-u.t, îS5V3, and in sa Nouletcs of wsnolt denasnded, if posile. fs-l ic dpft-odelst Iiilinsc-i. It
thse saine. yeas-, the Asct of Parlissmeist abolssing ars-st fur sîu. -wulal tic vesy injuset tlaat cIs1ilds le tie Case,. Iled thae
menat (if aasoney. andi costs sasvi ias tihe it)nanta îas'ca! a fi. fa. dtentelaast bs-t-a deteaiuedin t tstods- lie miliat have paid the Costa
tees unîelsîders si il a sis ofl abitit six iuouneds we leved and tissarc tise hscIli of tise act. e - plaiitiffis lisis ai riglat 1 t u

psitas tia pli stilis ; andi tlis aspplsiatin is avideI omel tie eatoi i eb durini s-v-y sosar, aunil Vie aJlcmsnd w555 paia.
laCrifi ho pay thse 1lsiisesc cf tse cos-. Th lef(oinidnt RlabisIon Ti se riff wsss. lilie tae lannacaît lie liticrssud thse düetdant, andi
tend ie tise nis-catiaie îîiu-ciindvg tusflic United Staites- tend tise the1-iitse coulai net lanve illtendesi tisat th;$ net shl di affect

dAfnmnt Tiiodo lias rc-ds thatrc evsr s-sicc tihe commencement guasy iatility aiis-aisy illcurreil.
or tihe sait.

It is uite cleier that an attachinsent for ofpemntn cosis e e ofl ptr o h hrf' iblt a
was <sot baulsilt. eai tiet tise blieriff was wrohsg iii îesiiîîuig file Tise qisestn et iersaer f i le-W ibit a

desi-aet llsstsiai Io et, nt a lias-ge. Thse qusestios are wst-reyafterwvarde jnks t'Oe ) li eute-, Q.. C, for- ise salaistlitr andi ly
llsbult li mi iy -einsas-ei e nhave-ss-i0 srtaigine 'riin or is csc-Ut wasresîbsslar loactaingcisisin îjt tss <il
sosasaes- hau bs-,eu asfTests- tiy tht et ofi piiliansit tas wiih refere-ss-alî to lie ýqa-ql to tihe Vaue of the- cttstxsIg ni tise uioienanst when ilo

has bs-cas inesie, or bfle tht-enalst of ftle isinintiffis il& isssale'; iast a je.,calse st-es permitt-el andi it <Vas a-efesrel (xo the eiaste ' te is-urr-
seqs>Cstr<tiuands's< tiies afi. jet. ftir the pîirpose, of lc gtihe Costa. tain tiais; te siscriff te pc1y sucs Sut, and Uhe Costa of Ibais ap-
1 tisiak tic act ni parliaemo-t Taend noc e-ffect on tise ofiîitvn thse plicatiiin.

sees-f. erein tise tins- thaît it îîesscsl1 sic doublt the àcicndatsit
Itaiuiso secs entitîcîl to his liber-ty, 111l it eoiii liesc lierDs asniaw- Tise case wsas ssfterw-as-uls Iseard before tise Uss-ec juasges, by wssy
fûtl h ae aittalits hiu ini ciisti v so fer as tise cue-Is Vert- con- cf ajepcai. iviiea tile deeluioi nfii iatsour %% ies affiris-ses.
ce-ais-s. But if tase eslif liid rasaîde-sil liisself lileprvnil
te fle Payaiaent nef the~ 1ot do <ii sS tliiii tise act ofn ti aelait
afTgxttai Uss liab*tlsty. Tus-n dud tise plaintiffs wnsive Useir cleissi 14E N ERA i. GOR RE SPONDE N CE.
upsan tise seriti by Ccetisauing, the Pruc*e' orl conteinlt ags:tint tise______________________
dois-nat ltetiidssn, casal tftssýrsvdS i5.-tl5îz c ws-lt oififa undaur
tise sat. I CaneOt fée tiset auny suisl cfFect foilOss It was nliaturaIl Pi-actice in CVamus-0oas-ullig breflher Jridges.
nad pr<ijues tiist tise- shuis esssitaîloy nil mnsn oi oiîtaieiag tise
cneqt fs-osa tise tii-ei)aiest iidoni 'tut-fore tlwy resDrtesi tu tise Te~ Tu Ea>rrea or -ruea LAw JOaXAL.
siuprfl se ligibility. tendi it wouild. I thiik, bla sesceaelo te isdGuLI5< -o Oca n i n a readieg yens- reports of
fisait $(tsell rescri ops-rntcdaï na e st-ser of hit iiabItity. l wsoîild CisasasterdesinIldU-t rJ ti S-d-,"h lg
be- îajprsiaîlau ta>s eivsrilis tieinsclves te establsh tise centras-y doactrine. eîo!s1TndhaIN.Jutc oudo bvg

If it 'ishnld lie cssnsiai-etl tiait procu-t-sings fair tie re-ocerl' of tise cossuited bis brother judges,' dud sis-and-so, &c.
estiS sugaist tise defeihaint lii'si pe aîte il e a eai' of thse Newr, 1 elsject te thie pra-z,,tice of ceeeuihing ~'brother
cliiat ,-gliit the .4esifr ais> laintf coulis vetureti te, tile leet

su- fu- hatisirpet, tt aist ilsai- p-ces-l aeiet is eu- jui s ePerniciesss. Tise effect oi it ie, tisa thse jssdgea
ina tise fis-t iis-tîince. aititoiltrla tihe defeuadtnt nighit lut-se gias ors whn dats-rnsine thse cases deo8 s -thorst argumient 1
Tnssai-a fs-auto wiisli tise s-as-j-st cniii la les.is-d. 'Ar-s-s-ing tO thie Sns-ely if a ceae cf suaima-prtance as tu rende- ih aseces-

betjasginesît 1 atfri 1d ettitntvwie hn sscres ss for the judge befaure whiis t je as-gssd te consult hia
inefile- ps-s-sent ce-se. Tise giternenî si-ia et1tendvg o-si mtersr

oas eillies- uide es-gaseal it eistrewssely wcii, caid disi t.iic-a-lee gi-cal larotier jasdge, it je ws>rti being argued beorse bais bs-otite
ru-uit. lut I isald llIass- bee-i gisfts te) laise lied th-, -m estaie of judsges.

îuractitiaacs-e ofnigsa-s experi--ece je litiq, irlt s %la e nalses of enisse 1 admire tise mean who lies ixsdepeasdsnce easeugh te give his
îiee-tt-. S.> feas i-s I hava' luesn sable te gatlber fie laie fs-nasa tise Al- onjgget ci ilto rno h aeag

jai r-lses-s. it 1îuisare tisait tige s-eme-dy et voaulonsss- !qw fois an te-ewsjigsat ci rite-tv-n, etse aee-i-e
Capos Si-OS neî actia-i sus tIhe s-e ini -. iasl e i ee serî, recoaverae, e. lcre hima, instoid nf ss-eing tise imepreesins ouf a jssdg
I)rçnar-sos-îicc e thtie issjursy sis-teaissd Arts ni parsliainena se-se. ohernoagm tteru fdcio.

huiwea-ýr assss-ii. wicih:gsxscas siztiain of sis-lt ina sul ,eeqse j» viri aieserneag ettes-ierdcsi.
as-hue) tise whltasîa- o the alcîsi sies reoealIt wq If brothers jusiges "mais1 doesranino c case, fIsle proeos

ian thi-s s-ate ail tie lac- thil, -. oii- cc-si-e %vs-ler in a cousst nf wey of i.cving tiseir di3hersninctioua ie citiie by hscvîag the
eqiaitrli i wlciasllas ssiff sun, gas-sas-e tu psey thea whlole caanilat case in vacation as-goca tieftuse thesi, or, if preferresi, having

esaul;i s ua tiltlse - as-is -s-s % soes-- Inîides osa r es fi) ct ntis tise euramoecs elergesi till tes-n-, in ersier te tise adjusdicatieu,
st-lis aniesset binig r-cov-saiulc et lasse. ' o the full cour-t of jusiges.

Mise rame tisa' roth a-)çl lel Vis-tes-je, tliaipts-r tt. stlai ps-n-lis-S t sat. Sap. Jts,;avs.
tîsat lnCee of-s- cies-apf is' tusjnnin law rescle of an act:-"n onl I linastn pi 84

ces- houlis lis- s-sesl Io: attinla ris-li iic ftlais'siss"C, -- Apl8 13.
atas-r-a ler<irertitbaat-te tise1 îisbs- es-tilly sitaîn-si rae asise tic

s-esoe-s-ed in us ngiaed. is s-sc of ni;escpe Aitiiosisli tht' etalsatc [Ous- inclination et fis-et fris net te putiuisis the cbes-e; btis
dlase; aisat L ii ina curts of equtiy, tisis- les-actics- iniiq f --isas- wrosrÎctiseen istts n-ter ie nnt per, tesa1 le hie

coasîs-idi-l b 'îti. %et thae s-als- ini - l., as> il -et laie iii on-asa i elcin eigti lcs

ijîti i.. tisatit jeeu-s il au aes Ai'i ' lis-f s-hall lie lil&j' ni le a-tsc nd tenirnaderste gcreeiily on seist lie cens-aisen te
l ie extasai of i!au issjisy ys-dosmite Lst--aisis h dasat hi'1Vseit ti e a vl ia tise adiistat-tion air jiastice, iv have ceaseludesi
thas ridae jii-s -asi t-e la in 1; s--ais- . hast whle e-r iL isý it j

siuîl n--ulais- tii- 'as-aes- ubitt i sl sasas-ja i-i sase» .ue aat isa. 1 I sha te givo tise Comn ic atio>n a place in eus- ciluas.s - Et>s
a-ltias-si usa- us sas-si er i-tise aayitit oai thae wisiai sis daisendtsl, I-. J-I
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Coroàer-&arekinig fur writs ftr or jua 4shraf.-L=fs

lation needed.
To Titz EDîroas8 oF vas L&w JocuC&L.ý

GENf-V.1i-Itile inceroly to ho hopeti, for the credit of
.ho country, that soma such suggetstion, mnade by yon in the
lust number of your vatuccble journal with respect tW Ilthe
Coroner nuisance," ncay be carrieti iut.

Perlrnps the inoat crying ovil la the amazing number of
coroners that flood the country; andi thiîs may partly bôo
acesunted for by the well known fact, that doctors are gene-
rally tice mo8t succesul andi eaergetic cativassers during
election timnos, and the services of soa of them are rewarded
by an appointment as Ilassocinte coroner» to the great detri-
meut of the cocnmunity, and Wa the diegrace of the important-
offiec they are appointed We.

Be8ides the evils of the preseait 8ystom, so powerfuily pour
trayeci in the article allnded te, there is another, of minor
cocisequence cortainly, but nevertheleea tieserving of notice.

Since the net doing away wîth the registration of jutigmentst
it has hecomc nece,"ary for intending purchasere or mnortga-
gees of land ta make scarch in the sheriff's office in the county
where such landsa are situated, te ascertain what inennibrances
in the shape of executions may be thero tvhich affect thost
lancds.

1 believe the law We ba. that ail writa of execution te which
a sLenif ia a party, and which are intenticcitW operate within
the bailiwick of sueli eherlif, muBt bo placed in the Lands of a
coroner for the sanie county. Now, it xnay and olten does
happea that a sheriff ie azz emecution creditor of, or a joint
execution debtor wcith, another person.

The affect of this is rathocr curious, and ln fact startling,
as it la absolutely neccasary. Wo entuire perfect safety lna cmi
intendeti purchase, particularly if a aheriff Las been r. party
te the titie, that a search should bo madie la the office o! etwry
coroner thronghout the county whero the landsa lie, ae tW
whether hocicolda any "'ZoatiOn fur the aLeiî againat thes
land8 Of the peMU'. whiose titie la uncier investigation, or
againat the landsa of the eti and sncb person jointly.
Prtactical' y it wonld ho impossible Wo do this; and the profes-
sion, or thoso of them who bave ever thought on the subJect,
know the risk they run, andi have Wo ra it necordingly. They
can of couirse recluce thia riek by rnaking enquiries on the
subject frcom the Pherîi; but the aiceriti might ho absent at
the time, or raîght naturally refuse te gicve ccny information as
te Lis privas business, aveu if ho diti happen Io remecaher
the position of ail the suite for or against him.

la case of loas ta a purchaser or mortgngee, the prefessienal
man acting for hlm would, 1 presume, ho prima facic hîable,
andti able for aoMething whicL he can scarcely avoici. llow-
ever thia ncay bc, it a P. etnte of thinga which Ought ln $Ooe
wvay te ho reniedîeti.

yours trccly,
Toronto, April Il), 1804.

VZx,-DE'S SOZ.IcLrOU.

[The subjct mitter of the aboce letter denerres the m08t
serious considoration. Tho liability 8uggested ia friglàtft;!,
andi one wbich canot well ho avoideci. As the law standl:,

the enly remedy of the professional ma cŽalled upon te inves-
tîgato a title whereto a alierti i8 a party, would appear We ho
to decline to have anything te do cvith it, and la any case to
!itait hi.4 liabîlity a tu aay question that rnight arise frota any
ou the difkitie 8uggcated by Our ormrespondent, If we con-
aider what "oiffice" soma caoroners keep, ths elBsurd-ty of mak-
ing inquiriea at sucb places beceines anprecaehy ridiculons.
Legisiation of soma kînti ns ta cnroners la certainty mucli
nceded. Our hope la that a mrn equal te the task wilI ho
founci ready andi 'Àilling te assume the respunsibilîty of snoh
legialation-Ens. L. J.]

77ie mode of giring Judgmpent ini tite Superîor Court
Te 'rIt EDITRe OP 'n£a UPP'Ra CA-;.D& Ltir Jouiciai_

Sîc,-Would yen allow mie tW moa P. suggestion te thes
Bench eof Upper Canada, with referenco te the mode ln which
jucigaent8 of the whole Court are givon, and that la that
whîen eue jutige rends or states a jutigment on which the
whole court is sgreed, ho should state it as givea hy the
court, andi net by bisaself, uiîng the pluaa nuraher ia every
instance througheut the jucignent whon 6peaking of thoao
whosejudgmeatisabeing givon. 1 thinktbat this plan would
aot only look much better, but weuld give fur more weight to
tho jutignent.

1 amn glati te sec that it cras adepted by one jutige of the
Court of Common Pleas, la a case reported in the hast Dumber
of the reports of that court ; and if a rtrong instance of the
inexpedieacy of' Vie other course ware wanting, 1 besg W rofer
yç u to authur case in tbat numtcer ia wbîcht a bearned jutige
la giving tLe jucigment of the couit, enys, I do net fée ut ail
certain thut 1 have arriveti ut the correct conclusion, but ne-
cording tW tho best opinion svLich I eau fori, and which 1
expresswtith greatilîstruat, la the face of the opposite opinions
hefore roferred te. 1 think 1 have net raented the citations
alrendy madie in tho two cases ln cicr owa courte. I have
avaied myseif of theni, but 1 have nothing te ndd te theni.
I ay aiso say that I have net gene eut of aMy way te dcîde
anything further titan tis case strictly cais fur," At the
end of this we rend IlJPe cur. Jutigment for," &c. Till one
docs comae W that, few could imagine that thcey were readiag
an iMPOrtant jutgM!ont dUly cens3idered Undi 8greed upOU by
the vthole court, andi cerely renad by eue its nienbers ae a
niatter of convenience; andi 1 may atit that this very judg-
ment overruirni ajuigmont of the Court of Queen's Bench, iu
which ail thejutiges ivere unanimona.

1 arn Sir,
Your ohedieut Servant,

A I3SURISTrER.

Waterloo, April 29, 1864.

[The above botter speks for itscli. It cornes from an ob-
serviag anti intelligent corresponden)t. The sugeton whicl
he akes is not unworthy of the consideratîon of the bigli
functlonaries Uer whom it la inicadled. We are sure that noue
ame more ready te adopi suggeatîoas, if useful, thpu the able
andi u'-ight mna who novr preside la our courts of euperior
jurisdic Ion ln Cpper Caaa-».L. J-}
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MONTH LY REPERTORY.

COMMON LAW.

Q.B. SnLeOMeN V. BARDI AND.&NOTITER.

RIglit of ation-Breach of duyBýerEpyn to .seZi-
Stl:î,ùg i.nder vittuc-Duty~ t. valuc-Due and cure-an
Pleading-Trial-Amendment.
A declaration again8t, brokersi for eelling goods undcr their value

having becu framed lu three counits, upon a duty to make a valu-
ation of the goods before selliîng them, ttbejudge directed the jury
tlîat il was the duty of brokers t0 use due care snd diligence,
wlîatever niit bc the terme on whieb they weroecmnployed, and
left it to themn whether the detendants land used sucl due care and
diligence, wbetber or flot the ternis of the employment, either
express or implied, involved a duty to value.

ld, that this wils no misdirection, and that if it liadt been
intended te rai8e the objection that the decharation did flot proceed
tapota a generia dioty, but on a spccific undertaking te make a valu-
ation beforo the sale, such objection should bave been pressed et
the trial, whcn the judgo might and ought te have amcndcd.

C. P. SMULL AND ANOTHE v. GLENISTERI ANI) OTOXEIS.

Rî9 .'u of way appartenant to land-Demise paçzzn. riýAI 4 way.
A piece et land having been conveyed together with a right of

way frooe it 0,cr a new road te a hîghroad, the person to whom it
vas conveyed demised the said piece ut land by parol to a yearly
tenant: the demise being general, and making no mention of the
right of way.

lld, that the right ot way having heen mnade appurtenant te
tho land, it passed by the parol demise to the yearly tenant,
aîtheugo flot expreesly mentîoned in the paroi demise.

C. P. READERI V. Rn-INOAM.
Fraud3-Statto(e of, secr. 4-Promutse n3oer for the debt of

another perqon.
A. recovered judpaient against B. in the County Court; B. vas

arre8tcd under the authority of tho County Court for flot paying
the seim required; Use bailiff in whoee custody ho was, being au-
thorized by A. to receivo £17 fromn b., C. promised the bail iff that
if hoe would release B. from custody ho, C., would produce B3. on
tho following Saturday, or pay the £17.

ldd, that this was fnot a promise by C. te answer for the debt
of another pereon, within sec. 4 ot the Statuto of Frands.

CIIASCE1Y.

v. c. S. FaîicE v. LEr.
Agreeent-Reîdnding-Paroi evidence-$lpeerfl'c pe-rformaance.
Where a plainatiff proved by uu.1uestionablo evidence that thera

~vas a mistako in e8sential parts of a written agreement.
JIdd, that ho vas entitled to have it set aside.
Tu sanction the riglit to set aside an agreemen~t on the ground

et fraud, mistake, ur surprise, paroi evidence in in muet cases
esecutial; but where specific performance is ssked tho Court has
a diîscretion ivhîCh 15 nlot purmited wvhen it is called te set asidle
an instrument on any of those grounds.

b. C. CLARE v. LEAchr.
Pa rinership-Frxps ration of tcrmn- ontinuance of briin eis-Àotice
of oîouîn.pjIctu f restrzctve clauses ai original articles.

A previsicn in partnershiip articles fer a terni et years, that if!

V. C. K. WOODIIATCII v. FOOEELAND.

Praciice-Production of documents-Sufflldency of afidavit.
Whcro, in tlîo affidavit mado hy a detendant, ou an order fr

production of documente, tlîe ordinary words Ilor in possession,
custody, or power of my soliciter or agent" are omitted, the Court
ivill flot hold such affidavit insufflcient, if a satisfaetory roason is
g, Ten for euch omissýion, and evill h0u tisat it is a satisfactory
reason that an exception involving dvcumento ici the bands of the
defendant's solicitor has been overruled; the documents such as
books, diarice, &o., in the bande ot a solicitor, flot being docu-
ments ot the client, alîlieugh tlîey may ho liable te be produced.

The words IlI amn informed," 'whore thero is ne personal know-
ledge, are the 6ftMO a3 -I 1 eliose," and 'where an affidavit in
8worn at differont places, by different Jc-fendants, une date in
sufficieut.

L. J. RE Tir.
MILae v. BARLIIw.

Practice-Decree-Death, of one r'aint:g'.
Where husbsnd aud wîte wero co.plain.ai, and a decroe vas

miade ordoriîîg the p!aintiffé t- psy certain coes, such cos te bis
paid by the hueband, aud the hLeband died hziorc the dccreo vas
pronounced, but tho fsct vas flot kuo-u tilt after it had been
passed snd entered, nnd the widuw satdtcquuntlv tuok out a ena-
mens under thu decreo.

Jfeld, that by s0 doing :aie adepted Ilie suit, and was bound by
the dccree, and thst the decree muet ho altered su as te make hier
liablu te pay the costs.

L. J. WARNER V. S3uorus.

rariierhip-Diision of proï(..

Where two pereone, carryiug on business togother a-4 partaiers,
and one person carryiug on business alune agreed by paroI to join

luapartioular navonttnrn, it kq a quetion et eridecc whother the
intenition was that the fir9t; two penne should bu considered for
the pîsrposes of fise Aoventure as onu per.son; and wLsero there is
evîdence that such ivas Use intention, the profits or losses of the
adventure wil bu divided iute mnîetiue, and flot int thirds.

APPOINTMENTS TO OFFICE, &c.

JUDGES.

WILLIAM OROROS. DRAPER, of Osgoode lait, aud or the City of Kingsoun
Esqulre, Barrister4t-14%w, te tbo Judge ut the County Court or the Utnited Cnn.
tie ut Fruutenac aui Lennox ani Ad-lingtoià, in te roo of Etonnobt Slackente,
Esquire, resIguod. (Gazetted April 23, 1864.)

JAMS O'XLEOLIY. uf 0e,-odo Hlli, and oft he city uf Kingston, Esunire.
errister,-a.ow, te be Record6r or mae City ut intgston, in the rOcm OtArclil.

bald MlacdoneU, Luiquiru, deceaued. (tiazotted APrilie3, 1864.)

QUEEN'S OOLNSEL.

tAp~ ,REL.i., ., Ogu.ie liali. and . thL. Clty lt Kingston, Egquiru.
Itarnaýter-at-Iaw, in bo nue of lier 'àtjsty'e Counkil Learitud In the Law for
Upper Canaida. ffUazotted Ap-il 23,1564l.>

CORONERS.

JuHIN (GîFLWRlu eebrb Rque soit ooe.Qazet-
ted April 2.6M4)

NA IIOLEON LECLAIRE. ot *.exndria, Esq, M.D.. Associate Coroner, United
Counties uf Stormoni, Dundan sd (ilongary. (Oszetted Apr3l*2, 15(.)

NOTARIES PUBtLIC.
LIMERT R. BOLMON, of Bliton, Esquire, te be a Notary Public Iu Upper

Catadla <Gt3aed April LI,1664.)
DAVIr LEY, of Orono, Eî.j, t, bo a Nobary rubije la lUpper Canada. (Gexet-

tedl April 2, 1164 )
.lOIIN CASSIE IIATTON. utToronte. EsquiruAtturney-at-Iow, boboasNotary

PuWic lu ki. pr Canada. (Ga:clted April 2,I1841.>

cth,r çparbtcr iegccini, L..,,,.s the -ther raa r,,l l,.rn a ___________________________________
notice et dissoluition, aud continue Uic business for hie own bencfit TOC RR PO DE TS
is net apiîlicable te a partauershipa continued bctween tho saine _______________________________

partners withuut written articles,, atcr Use teral et tho original &UEÂL canr szJux,"VxisSoio.' and "A lIas-
partnership bas cxpired. IrsE.
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