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Ture legal proceedings for the winding up of the Central Bank have been
unusually expeditious, and so far heneficial to the creditors. The heavy burden of
the litigation has been borne by the Master-in-Ordinary, though it was not part -
of his ordinary duties, or compulsory on him to undertake it. The Dominion
statute in effect makes him an additional judge of the High Court for winding up
cases, by providing that the judicial powers conferred upon the Court by the Act
“may be cxercised Ly the Master-in-Ordinary,” as well as other officers named

in the Act,

BILLS AND NOTES.

IN the proceedings of the Dominion Parliament we notice with pleasure the
introduction in the House of Commons, by Sir John Thompson, Minister of Justice,
of Bill No. 3, “An Act relating to Bills of Exchange, Cheques and Promissory
Notes "—a copy almost verbatin et literatim of the English Act 45 & 46 Vict, ¢
61—intituled “An Act to codify the law relating to Bills of Exchange, Cheques
and Promissory Notes” (1882)—an Act admitted by general consent to be
adinirably drawn, and the best specunen of the codification of the law on a most
important subject which has been yet produced in the shape of an Act of Par-
llament. Sir John Thompson has wisely made no changes in the matter or
wording of the KEnglish Act, in applying it to Canada, except such as are
obviously necessary——as, for instance, the days to be observed as holidays, the
substitution of the word * Canada ” for “ the United Kingdom,” and the retention
of the Canadian rule that when the last day of grace is a non-judicial day, the
bill or note shall be payable on the next following judicial day—instead of the
next preceding day, as in Lngland——and in the mode of protesting a bill or note
when the services of a notary cannot be obtained, There are also some forms,
and a tariff of fees, which are not in the Xnglish Act.  With these slight excep-
tions the Bill is identical, clause for clause, with the English Act. We suppose
that although it is not the common practice to refer a Government Bill to a
special committee, this Bill may perhaps be referred to the Sessional Committee
on Banks or Banking, or to one specially selected for its consideration; and
will, no doubt, be thoroughly examined and tested by gentlemen conversant with
the subject. The object of the Bill is of course to make the law the same in aff -
our provinces; and it is fortunate that in the Revised Statutes of Canada, vol. 2,

.
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the laws in force on the subject in the severai provinces, except only in Quebec
under the civil code, are given in full ; and in vol. 3.that portion of the law which..:
is contained in the cwxl code is given in like manner; so that the committes®
examining the Bill will have all the statutc law in force in Canada on the subject:
before them, and can make any correction in the Bill which may be seen o be,
required by the special circumstances of any province. There are appended to -
the Bill the tariff of fes before mentioned, and a number of forms, which are not’
appended to the English Act, and which have been taken chiefly froin the
statutes in foree in Quebec, where it is believed they have been found useful, -
These of course will require consideration, 1t seems to us that Sir John Thompson
has given our Parliament the opportunity and the material for a codification of a
most important portion of the statute law of the Dominion, and that the peop)e
of Canada will be deeply indebted to him for so doing.

SOLICITOR AND CLIENT

Or all the business relations of life, perhaps the most important is that which
exists between solicitors and their clients,  These relations are often of the most
intimate character. To the solicitor is confided not only the management of his
client’s business, but family sccrets and difficulties which are hidden from the
rest of the world, arc often of necessity confided to him.  The intimate relations
thus established naturally in some cases beget feelings of friendship and gratitude
on the part of the client, and enable the solicitor to exercise a degree of influence
over his client, which might often be excrcised to the prejudice of the latter, did
not the law very wisely guard the interests of the client, so as to practicaily
invalidate all transactions between solicitor and client whereby the former gains
any benefit beyond his legal fees, Lawyers are like other men, and are liable to
form an extravagant cstimate of the value of their services, and sometimes
may think themselves deserving of, and justified in accepting from their clients,
gifts over and above their legal fees for services rendered.  The law has, however,
imposed a very strict rule to guard both the client from making improvident
gifis to his solicitor, and the solicitor from the temptation to use any influence he
acquires over his client for his own benefit.  All dealings between a client and
his solicitor, whereby a benefit over and above his legal fees results to the
solicitor, arc regarded by the Courts with the greatest jealousy. In many cases
the transaction will be altogether set aside, and in others absolutc transfers of
property will be treated as mere securities for the actual indebtedness from the-
client to the solicitor ; and in all such cases the onus is upon the solicitor, in the
event of litigation, to cstablish by the clearest evidence that the transaction is one:
which is perfectly fair and reasonable, and that it was entered into free from any
influence on his part. This jurisdiction, as was remarked by Turner, V.C,, in
Billage v. Souther, g Ha. 540: “Is founded on the principle of correcting abuses
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of confidence, and it is one of universal application ; and the cases in which the
jurisdiction has been exercised—those of trustee and cestus gue trust, guardian

and ward, attorney and client, surgeon and patient—are merely instances of the '
application of the principle.” .

Gifts from clients to their solicitors, madc while the relation of solicitor
and clien subsists between them, are, as a rule, absolutely void. The leading
--guthority on this_point is Middleton v. Welles, 4 Br. P.C. 245 ; 1 Cox-125. In
this case the client was 4 poor man, of inten nerate habsta, and of eccentric
character, who, by the unexpected death of his cousin intestate, became heir to
his cstate, which was of considerable amount. A firm of solicitors informed himn
of his succession to the cstate, and accompanied him to obtain—and did obtain
on his behalf—letters of administration to the estate, Shortly afterwards they
procured him to exccute a transfer of the estate to them, they agreeing to.pay
him an anuuity of £52 during his life.  The deed recited that the intestate had
intended to benefit the solicitors by making a will in their favor, and that the
client desired to effectuate this alleged intention of his deceased cousin, but of
the truth of this recital no evidence was given.  The deed was read over to the’
client, and explained by an independent solicitor, who was called in by the donees
for the purpose, and this solicitor testified that the client seemed perfectly to
understand the matter and acted voluntarily, The client died during the same
year, and the action was brought by his representatives to set aside the transac-
tion. The judgment of the House of Lords is very briefly reported ; but from the
head-note it would appear that their Lordships adopted the aggument of counsel for
the plaintiffs, and laid down that it is an established rule in Courts of Equity that
no gift or gratuity to any attorney beyond his fair professional demands, made
during the time he continues to conduct or manage the affairs of the donor, shall
be permitted to stand ; and more especially if such gift or gratuity arises
immediately out of the subject then under the attorney’s conduct or management,
and if the donor is at the time ignorant of the naturc and value of the pro-
perty so given.

When the case was originally before Lord Thurlow, 1..C,, he said: “In the
case of attorneys it is perfectly well known that an attorney cannot take a gift
while the client is in hiz hands, nor instead of his bill; and there would be no
bounds to the crushing influence of the power of an attorney who has the affairs
of 2 man in his hands, if it was not so.”

In Tomson v, Fudge, 3 Drew. 306, a deed of land made by a client to his
solicitor, purporting to be made in consideration of £100, but which the solicitor
admitted to have really been made as a gift, was set aside. Kindersley, V.C,, thus
lays down the law: * Now, as to the case of purchases by solicitors from their
clients, there is no rule of the Court to the effect that the solicitor cannot make
such a purchase. A solicitor can purchase his client’s property even while the
relation subsists ; but the rule of the Court is that such purchases are to be viewed
with great jealousy, and the onus lies on the solicitor to show that the transaction
was perfectly fair; that the client knew what he was doing, and in particular




The Canada Law fournal. March 1, 188

that a fair price was given, and of course that no kind of advantage was taken by
the solicitor 1 p. 313, Further on he proceeds to point out the rule as regardé:?
gifts, thus: “In the case of a gift the matter is totally different, and it appears
to me that there is a far stricter rule vstablished in this Court with regard to gifts
than with regard to purchases, and that the rule of this Court makes such transac-
tions, that is, of gifts from the client to the solicitor, absolutely invalid " p. 314~
And on p. 213 he says that in the opinion of Lords Thurlow, Erskine and Eldon,
“it is not open to the attorney to show that the transaction was fair” In -
Walinsley v. Beoth, 2 Ak, 23, Lord Hardwicke at first refused to set aside a bond
obtained by an attorney from his client as a gratuity, on the ground that the
client was a man not in the least lilely to be imposed upon, but on appeal he
reversed his own decree; and in Kewney v. Browen, 3 Ridg P.C. 462, a gift to a
solicitor by his client of a part of the estate, which was the subject of a suit
carried on by the attorney, was set aside,

In ' Brivn v, Lewis, ¢ Gl 221, a solicitor claimed a sum of £300 on the
ground that he had been directed by his client to retain that sum as a gift, but it
appearing that the direetion had been given during the existence of the relation-
ship of solicitor and client Stuart, V.C., held the Lift 1o be invalid, and on appeal
this decision was affirmed (32 1.J. Chy. 369, Lord Westbury saying in the course
of his judument on the appeal i The law treats the relation between solicitor
and client in a peculiar manner. [t has laid down certain rules and scales of charges,
by which the services of a solicitor are to be remuncrated, and it imposes on him
an obligation not to bargain with his client while the relation exists for any addi-
tional benefit beyond that legal remuncration.”  In this case the gift was made
in 1852, and the suit to set it aside was not commenced until 1861, and it was neld
that the delay afforded no defence.

The recent case of Trass v. dlsop, 59 [LT.N.S., 367, was somewhat similar in its
facts. There a client out of gratitude to her solicitor in recovering a large sum
of money, between £4,000and 4 5,000, voluntarily directed the solicitor to retain
£1,000 out of the fund, ay & present, over and ahove his taxed costs ; but Keke-
wich, J., had no difficulty in deciding that the gift could not be upheld, and the
solicitor was ordercd to pay over the £1,000 with interest to the plaintiff who was
the personal representative of the donor, who had died three years after the gift,
and who, previous to her death, and after the relationship hacd ceased, had
expressed her willingness to abide by the gift.  Kcekewich, J, says: “ In order to
sustain such a gift you must have something done after the confidential relation
has ccased, amounting to a releasce of the client’s right to set aside the gift. Now
there is nothing whatever in this casc except the bill of costs delivered in 1882,
and £95 paid as balance, and the girl's acceptance, without insisting upon a claim
to the £1,000. and what passed on the 27th April. As regards the first event
there is nothing of an active character in it. What happened on the 27th April
is far morc important.  She came not, as I said, as a client, but as a person in
distress, and she did refer to the gift of £1,000 as something she meant to abide
by. But suppose she had changed her mind next day, could Messrs, Alsop,
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Moore & Co. reply to that by saying, ‘Why, on the 27th of April she told us that she
was urged to bring this action, and make this claim, but did not intend to do 80,
and was determined to abide by what she had don. «nd to adhere to her gift’
1 caiinot doubt that that defence could not have been supported if shé had
changed her mind. There was nothing equivalent to reler se, but only a declara-
tion of intention which could not have been set up as a defence to an action.”
This case has since been .affirmed by the Court of Appeal; see Law Zimes
Yournal, vol. 86, p. 279.
. In Wright v. Proud, 13 Ves, 138, Lord Eldon says* “ Independent of ail fraud
an attorney shall not take a gift from his ciient while the relation subsists ; though
the transaction may be not only free from fraud but the most moral in its nature.”
And again in Wood v. Downes, 18 Ves. 127, he says: “1t is not denied in any
case, that if the relation has campletely ceased, if the influence can be rationally
supposed also to cease, a client may be generous to his attorney, or counsel, as to
any other person, but it must go so far.”  And in Montesquien v. Sandys, 18 Ves.
315, he also says : “ The connection must, as in the case of guardian and ward, be
hond fide dissolved before he can take anything beyond his regular fees.” lLord
Brougham, 1..C,, in Hunter v. Athyns, 3 My. & K. 136, states the rule some-
what differently, but practically to the same effect, thus ; “ Standing in the relation
in which he stands to the other party, the proof lies upon him (when in the case
of & stranger it would lic on those who opposed him) to show that he has placed
himself in the position of a stranger, that he has cut off as it were the connection
which bound him- to the party giving or contracting, and that nothing has hap-
pened, which might not have happened, had no such connection subsisted.” The
law in these cases is also stated by Bacon, V.C, in Minet v. Morgan, 6 Chy. D.
638. The head note of that casc seems a little paradoxicalyit is as follows: “To
prevent the operation of the rule thata solicitor shall not take a gift from his
client, while the relation subsists, there must not only be a total absence of fraud,
misrepresentation, or even suspicion, dut there must be a severance of the confiden-
tial relation.”  But Bacon’s, V.C, own statement of the law is quite explicit, at p-
643, he says: “The iaw [ take it to be as plainly settled on the subject as any law
existing in this country, that while the relation of solicitor and client subsists, the
solicitor cannot take any gift from his client. Thac is the rule of law, a rule
which, if it were necessary for me to justify it, I should say was requisite for the
safety of society.” In that case, after the gift, the donor in the presence of another
solicitor who fully explained the matter to him, executed a codicil to his will
confirming the transacticn. PRutas to this, Bacon, V.C, remarks : “Is that what
the law requires? The law requires that the relation should be severed in the
first place. It requires that in cbnsequence of that severance some independent
advice should be obtained by the donor,” p. 648 : and he set aside the gift not-
withstanding the codicil. See also Waiers v. Thorn, 22 Beav. 340

It is somewhat singular, however, that in Minet v. Morgan the earlier decision
of Lord St. Leonards, L.C,, in Stwmp v, Gady, 2 D.G. M. & G, 623, was not
referred to either by counsel or the Court.  There a conveyance by a client to his
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solicitor was impeached, and the defendants pleaded that after the making of the
deed the client had by his will, reciting that certain of his relatives had threatened
to dispute the conveyance, thereby ratified and confirmed the conveyance, and
for the further confirmation thereof did devise the land in question to the
solicitor. The plea did not allege any facts showing how the will had been
made, or that the testator had any independent advice in making the will, but
on demurrer it was held good. On appeal, it was argued for the plaintiffs that
the conveyance itself, being voidable by reason of the alleged fraud, was not
susceptible of being confirmed by a simple instrument, such as the will set ups
which, it was argued, was evidently obtained by the solicitor exerting the same
undue influence ; and, to use the language of the Court in an old case, was “a
eontrivance only to double hatch the cheat”: Wiseman v. Beake, 2 Vern. 121.
Under such circumstances it was contended a Court of Equity imposes an obli-
gation on the party deriving a benefit from the instrument of conﬁrmatlon to
show by the clearest evidence that the act of confirmation was done ‘with all the
deliberation that ought to attend a transaction, the effect of which is to ratify
that which in justice ought never to have taken place. But Lord St. Leonards
says, at p. 631: “It is beyond dispute that a man may, if he pleases, confirm a
voidable conveyance ; and if a client dealing with his solicitor executes a voidable
instrument, and afterwards chooses to confirm it by will, he clearly may. The
difference between the confirmation of such an instrument by a contract between
the same parties, and a testamentary disposition, is that when a client deals with
an attorney, and the latter commits what may be considered a fraud in this
Court, and then induces the client to confirm that dealing, the attorney has to
show that the confirmation was made by the client with a full knowledge of his
rights to set aside the conveyance. I have nothing to do with such a case, nor
do I wish to disturb the decisions on that head; but here there was no such
dealing : the party was disposing of his own property by will in favor of a person
with whom he had previously been dealing, and it was equally competent for him
to have disposed of the same property in favor of any other individual. It wasa
testamentary act, it was not a matter of contract, and the will is therefore the
guide under which the Court must act; the testator has devised the estate in
express terms, and my opinion is that if he had not so devised it, but had simply
said, referring to the prior conveyance, ‘1 confirm it,’ that alone would have
been a valid confirmation.”

It will be seen from the passage cited that, in the opinion of Lord St
Leonards, a vital difference exists between a confirmation of a voidable deed or
gift, by contract, and a confirmation by will. In the latter case he virtually held
that it was unnecessary to show that the will was made by the testator when free
from the influence and control of the solicitor to whom the voidable conveyance

.had been made; but, in view of the general tenor of the authorities, it is perhaps

doubtful whether this position can be maintained to its full extent: See Wate;:
v. Thorn, 22 Beav. §49.

The Court will not interfere with mere trifling ‘benefits conferred by a
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client on his solicitor upon the mere proof of the existence of the relationship,
unless there be mala fides: Rhodes v. Bates, 2 Chy. 252. But according to the
general current of the authorities to which we have already referred, it would
seem that it is impossible to uphold, under any circumstances, a gift of any
considerable amount from a client to his solicitor, made during the existence of
the relationship ; but /n re Holmes, Woodward~. Humpage, 3 Giff. 345, Stuart, V.C,,
said : “ The principle of influence vitiates the gift, but the presumption of
influence may be rebutted by circumstances skors of the total dissolution of ‘the
velation of solicitor and client. The relation is only looked at as creating the
influence ; and as soon as circumstances of evidence are introduced which
remove all effect of the influence, whether the relation subsists or not, if the
influence of that relation is removgd, there is no incapacity on the part of the
solicitor to become the subject of his client’s bounty, and to be the recipient from
his client of a gift wnich will be valid at law and in equity.” Whether this state-
ment of the law is correct or not, it is certain that very few, if any, cases are to
be found in the reports in which, where the relationship has existed, evidence has -
been given so as to successfully rebut the presumption of influence which arises
from the mere fact of the existence of the relationship.

Indeed, wherever a confidential relationship is established, the Court pre-
sumes its continuance, unless there is distinct evidence of its determination :
Rkodes v. Bate, 2 Chy. 252. But it will appear as we proceed that even the
severance of the relationship is not %nough to validate a gift, unless it is also
established that the influence resulting from the relationship theretofore existing
has also ceased.

While the Court considers it “highly improper for a solicitor to derive a
personal advantage in the shape of gifts from his clients, or in the shape of the
liquidation of his bills untaxed and undelivered, still the Court cannot approve
of clients entering into transactions with their solicitor, whereby they obtain from
him present relief ; and at the same time indulge the expectation that the Court
will afterwards, at their instance, annul the whole transaction on the ground of
the relation subsisting between them ;" p¢7 Romilly, M.R,, in Gardener v. Ennor,
35 Beav. 558, in which case, securities taken by the solicitor from the client were
ordered to stand as security for what should appear to be actually due on a taxa-
tion, but costs were withheld from the client; and see Whkhite v. Lightbourne;
4 Br. P.C. 181 ; Morgan v. Higgins, 1 Giff. 270, Newman v. Payne, 2 Ves. 199
4 Br. C.C. 350.

The same principles which apply to gifts by clients to their solicitors, apply
equally to gifts from clients to their counsel, and on this point the well-known
case of Broun v, Kennedy, 33 Beav. 133, is a leading authority. That case arose
out of the remarkable litigation which, some thirty years ago, attracted the
attention of al] England, in reference to the disputed will of Samuel Swinfen.
This gentleman died in 1854, and by his will devised all his estates, worth
£60,000, to his daughter-in-law, Patience Swinfen. The will was contested, and

at the first trial, Sir Frederic Thesiger, who acted for the devisee, without the
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concurrence of his client, consented to a:compromise.
Swinfen refused- to be bound by, and it was at this juncture Mr Kenned
appeared on the scene as her counsel ; and having defeated the attempts made ¢
enforce the compromise, first by attachment of his client, and afterwards by sui

This compromise Patieng

for specific performance, he ultimately succecded in compelling a new trial which.
resulted in a verdict in favor of his client by the establishment of the validity of
‘the will under which she claimed. Mr. Kennedy had all along refused-to receive-
any fees for his services, which cxtended over several years, but relied on the
promise of his client, that his strenuous exertions on her behalf would be amply.
and substantially rewarded. She had, according to his account, promised bim-
£20,000 in the event of success, and sbout two months after the litigation had
been brought to a close, she, at his solicitation, made a deed of the estates to
him, to hold during he: life for her benefit and after her decease for himself in
fec, subject to a charge for debts, not to exceed £10,000, and to her appujntment

of a further sum of £1oecoo in favor of her relations.

This deed was pre-

pared by an independent solicitor, who read it over and explained it to the client,

and she perfectly understood it

for his services,

Two years afterwards, however, she married
Broun, much to the dissatisfaction of Mr. Kennedy, and then a change came over
her relations with him, which resulted in a suit being brought to sct aside the deed,
In this she was successful. Mr. Kennedy attempted to support it as a gift frecly
and voluntarily made, and also as the {ulfilment of a contract to remunerate him
Sir John Romilly, M.R., was of opinion that the deed could
not stond, as it was clear that although it was prepared, and explained by, and

executed in the presence of, an independent solicitor, the client was at the time

completely under the control and influence of Mr. Kennedy, and in reply to the
argument of the defendant, that at the time of the execution of the deed he was
not her counsel, as she was not then engaged in litigation, he says at p. 148
“But this Court does not proceed on the mere lechnicality of the existence of such
a relation at that moment, if the fact were so, but upon the proof of the degree of
influence existing at the time,which in the present case is established conclusively,
and also that it arose from the relation of confidential adviser and counsel
previously existing, and subsequently continued, and which enabled the defendant
to exert over the mind of the grantor a power sufficient to obtair. the deed.” 8o
far as the attempt to support the deed on the footing of contract was concerned,
the case was virtually concluded by the previous decision in Kennedy v. Broun
t3 CB.N.S, 677, in which Kennedy had brought an action to recover on the
alleged promise to pay him £20,000 for his services,and it was held by the Court
of Common Pleas that such a promise, even if established, constituted no obliga-
tion on which an action could be maintained by counsel against his client.

Not only may a solicitor not take any gift over and above his fees, but - security
taken for costs to accrue in respect of future setvices to be rendered, s void :
Hope v. Caldwell, 21 C.P. 241, Robertson v, Caldwell, 31 U.C.Q.B, 402, and any
bargain by the client to pay more than the legal charges, cannot be enforced

Re Geddes & Wilson 2 Chy. Ch. 447.
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It may be well to notice two or three of the very few instances in which gifts

" from a client to his solicitor have been upheld, Oldham v. Hand, 2 Ves. 250, was -

a case in which a large sum of money had been recovered by the solicitor for his
clients, a1 the latter made the solicitor a present of £4,000. The case is not very
fully reported, but it would seem that in the course of the suit, the parties i "
some way ot other, which is not explained in the report, ratified the gift, which - -

“-under-the circumstances was upheld, But how they came to bring & suit to set

aside the transaction, and then in that suit ratified the transaction they sought to
impeach ; and how it was that after the ratification the case came to be submitted
to the judgment of the Court, is not apparent from anything that appears in the
report itself.  On the whole, therefore, this case appears to be sui gengris, and can- .
not be considered as an authority establishing any general principle. ~ In Harris
v. Tremenheere 15 Ves, 34, the suit was brought by the representatives of a deceased
clie 1t to set aside certain leases granted by him to *is solicitor, who was also a
distant relative. Some of the leases were purely voluntary gifts made by the
client to the solicitor on the former recciving an accession of fortune. One had
been purchased by the solicitor from the client, and another had been granted by
the client under the following circumstances: The solicitor being about to be
married, wrote to his client offering to purchasc the leasehold as a provision for
his intended wife ; but the client refused to sell, and instead, insisted on making a
gift of the lease. This last transaction and also the gifts of the other leases were
upheld, but the lease purchased was set aside on the ground that there was not
sufficient evidence that it was a proper bargain, and that a fair consideration had

been paid.
(to be continued.)

COMMENTS ON CURRENT ENGLISH DECISIONS.

CoNTRAUT—BOND—CONSIDERATION PARTLY ILLEGAL-— JONTRACT INTENDED TO AFFEG’!‘ THB (OVRSE
OF CRIMINAL PROUEEDINGS.

Lound v Grimwade, 39 Chy. D, € .5, is an illustration of the doctrine that
where a cuntract is founded on a consideration which is partly illegal, it is void
altogether. In this case the plaintiff gave the defendant’s assignor a bond to
sccure 43,000, the consideration for which was that the plaintiff should be free
from any legal proceedings or other consequences, for having introduced one
Connor to the defendant’s assignor, through whom he had lost money ; and the
plaintiff also gave the defendant’s assignor a mortgage as collateral security for
the bond. The action was brought to set aside the securities as having been
given under duress, but the evidence, though it failed to show any duress
nevertheless established that the consideration for the securities mcluded '
stipulations that certain criminal proceedmg% which were pending against
Connor should be conducted in such a way either that the plaintif's name
should not be mentioned, or that if mentioned he should be exonerated from all
blame in connection with the transaction ; and v .was held by Stirling, J., that
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this stipulation was illegal, and .that the consideration being bad in part, thy
securities were void altogether‘

Wikt CONSTRUCTION.-1¥T TO CLABS--HBUBSTIIUTIONARY GIFT T0 CHILD OF MEMBER OF CLAIS .
WHO SHALL DIB IN TESTATOR'S LIFETINE— CHILD OF MEMBER WHU WAS DEAD 4T DATE 0F WILY, -

fu re Chinery, Chinery v, Hill, 39 Chy. D, 614, the construction of a will was

involved. . The testator had bequeathed- a share-of his estate-upon trust to-inves

the principal moneys and pay the income to his sisters and nieces for life for
their separate use, and after the death of cach sister to apply her share for the
beneft of his nieces equally upon the trust of their original shares; “and after
the death of each niece, upon trust, to pay her share to each of her children as
she shall by will appeint, and in default of appointment to her children

equally on attaining twenty-one years, and if no such children, then on trust for .-

the survivors or survivor of my said nieces. If my niece shall die in my lifetime
her share shall be for the benefit of her child or children, but if no such children
who shall attain twenty-onc, then such share shall be for the benefit of my
surviving nieces equally upon the same trusts.” The question was whether the
child of a niece who dicd before the date of the will was entitled, and Stirling, J.,
following Christopherson v. Naplor, 1 Mer. 320, and dissenting from Zu re Smiths
T'rust, 5 Chy. D. 497 », held that she was not ; although at the same time saying
that, apart from authority, the inclination of his opinion would be in favor of
following the decision of the late Master of the Rolls in the latter case.

Marriep Wosen's Property Acr, 1882 (L.8.0. c. 1382, s 5, s 2, 1, 20)—INTEREST OF
MARRIED WOMAN IN FUND SETTLED ON FORMER MARRIAGE,

In re Onstow, Piowden v. Gayford, 39 Chy. D. 622, involves a question under
the Married Women'’s Property Act, 188z (R.8.0.c. 132). By a marriage settle-
ment made in 1878, a fund was settled to pay the income to the wife for life, and
during her then intended coverture, for her separate use, and after her death the
fund was to be held, in default of children in trust, for such person as the wife
should, during coverture by will, and when discovert by deed or will, appoint,
and in default, if the wife should survive the husband, in trust for her, her execu-
tors, administrators, and assigns. The husband died in 1880, and there was no
issue of the marriage. In 1887, the wife married again, and the question now
raised, was whether the wife was entitled to an absolute transfer of the fund
and Stirling, J., held that she was.

MARRIED WOMAN— UNDISPOSED OF BEPARATE PERSONAL ESTATE.

In re Lambert, Stanton v. Lamébert, 39 Chy, D, 626, may be referred to as
showing a slight difference between the English Marricd Women’s Property
Act, 1882, and the R.S.O.c. 132, Under the former, as appears from this case,
the hushand is entitled tc the undisposed of separate property of his deceased
wife, as if the separate use created by the statute had never existed, But under
R.$.0. c. 132, 5. 23, where the wife leaves children, her undisposed of separate
cstate is to be distributed in the same proportions between the husband and
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children, as the personal pmperty'of a husband dying intestate s distributed .
‘between his wife and children, and it is only where there are no children thatthe
property is to be distributed as if ‘the Act had not been passed.:: 1t {s- possible -

that in the construction of thLis section, however, some. conflict will -be.found to . .
exist between its provisions and those of R.S.0. ¢. 108, 5. 5, which provides that the
real and personal property ofa marrxed womar, as to whmh %he dxeq mtestate, is to

if she leave none ; and subject thcreto shall go and devolve as if her husband had
pre-deceased her; probably the latter clause as embodying the provisions of a
later statute, will be found to over-ride R.85.0. c. 132 s. 23, =0 faras it conflicts
with it,

MortuAGE-~COVENANT BY MORTOAGUR-—ASSIGNMENT OF EQUITY OF REDEMPMION-—FURTHER
CHARGE BY ASSIGNEE—RIGET Of MORTGAGORS WHO HAVE ASSIGNED, TO KE-UONVEYANCR ON
PAYMENT UNDER COVENANT.

In Kinnaivd v. Trollage, 39 Chy. D. 636, a point of interest as between
mortgagee and mortgagor was decided by Stirling. ], viz: that, though a mort-
gage - who has assigned his equity of redemption has no right of redemption, yet
if he is sued by the mortgagee on his covenant he is entitled, on payment of the
amount duethereon, to a re-conveyance of the mortgaged property, and that,
without paying off the amount of any further charge given by the assignee of the
equity of redemption. But the mortgagees in their re-conveyance were held
entitled to reserve their right of redemption in respect of the further charge.

POWER OF APPOINTMENT—CORRUIT BARGAIN INDUCING APPOINTMENT—FRAUD ON POWER.

; Whelan v. Palmer, 39 Chy. D. 648, is a casc illustrating the law of powers,
N and the necessity of their boni fide execution. In this case a man had a power
to appoint a jointure not exceeding £200 in favor of his wife. He had fallen out
v with his wife, and was living with another woman by whom he had had a child.
B With a view solely to benefiting his mistress, he proposed to execute the power
' in favor of his wife, provided she would agree to assign thereout to the mistress
£60 a year, which she did ; and it was held by Kekewich, ], that the bargain

was corrupt, and a fraud on the power, and therefore that the appointment was
altogether void, although if it had appeared that the husband had intended to

benefit his wife to any extent, the appointment might have been upheld pro tanio.

.

" TRUBTRB—1NVESTMANT—CONTRIBUTORY MORTGAGE—BREACH OF TRUST.

The only point decided in Webd v. Fonas, 39 Chy. D. 660, by Kekewich, ..
is that in the absence of an express power, it is a breach of trust for trustees
having an ordinary* power to invest on real securities, to invest in a contnbutory
mortgage of frecholds, ¢, a mortgage in favor of the trustees and other persons
as mortgagees,

PLaper—OHATTRLS STORED IN RO0M-—DBLIVERY OF KEY—=Dossnss1oN —BILL OF BALE,
In Hilton v. Tucker, 30 Chy. D. 669, it was held by Kekewich, ], that it is
not essential to a valid pledge thut the advance and delivery of possession should




be contemporaneous. In this case, in November, 1883, the plaintiff agreed t
lend to one Stephen Tucker £2,500 on the security of a valuable collection o
prints and engravings, On the 1gth November, 1883, £1,250 was advanced o
account of the loan, and it was arranged between the parties that the collection”
should be stored in a certain room ; and on 21st December, 1883, Tucker wrote:
to the plaintiff, saying: “ The collection has been moved in to-day; Larkin has
the key, which I place entirely at your disposal.” - On-24th December; 1883; the
balance of the loan was advanced, and on  11th January following Tucker wrote
to the plaintiff: “You having advanced me £2,500, | hereby authorize you to -
retain possession of my collection of engraved prints now deposited by me in a
certain room ., . . . the key of which room is at present in your possession
and power, and | hereby acknowledge that you arc to retain possession of such
prints, etc., until the whole of the said sum of £2,500, with interest at 57, has been
repaid to you.” Tucker having died insolvent, his administratrix claimed the
goods on the ground that the letter of the 11th January constituted a bill of sale,
which was void under the Bills of Sale Act, ss. 8, 9. Bnt it was held by
Kekewich, J., that the transaction was a pledge independent of the letters, and
that the Bills of Sale Act did not apply. and that the pledge was perfected by
the delivering of the key to Larkin, which amounted to a constructive delivery of
the goods to the plaintiff.

SETTLEMENT—NEW TRUSTEES—NON-DISCLOKURE OF iNCUMBRANCES BY RETIRING TRUSTEER—CoN-
STRUCTIVE NOTICE,

The case of Hallows v. Liopd, 39 Chy. ). 685, shows that it is necessary for
incumbrancers who have given notice of their claims to a trustee, to repeat the
notice when new trustees arc appointed, because the latter, adcording to the
decision of Kekewich, ], in this case, are not botind by notices of incumbrancers
given to the retiring trustce of which no notice appears amongst the trust docu-
ments, and which the retiring trustee fails to disclose to the new trustces.

PRACTICE—PARTICULARS—D  OVERY—INFRINGEMENT OF TRADE MARK

In Humphries v. Taplor Drug Co., 30 Chy. D. 693, the plaintiff sued the
defendants to restrain the infringement of the plaintiff’s trade mark, alleging in
his statement of claim that the use of the trade mark by the defendants, was cal-
culated to induce, and had induced, divers persons to purchase the goods of the
defendants as and for the goods of the plaintifft.  After the delivery of a defence
denying plaintiff's allegation, the defendants applied for discovery of the names
of the persons alleged to have been induced to purchase the goods of the defendants
as and for the goods of the plaintiff. Kekewich, J., held that he was entitled to
these particulars, notwithstanding that such persons might be called as witnesses
for the plaintiff at the trial,

BiilL oF SALE—AFTER ACQUIRED PROPENTY, ASSIONMENT OF—CHOSE IN ACMIOR— FUTMURE BOOK
DEBTS,

Proceeding now to the appeal cases,in Tadlby v. The Oﬁdai Recetver, 13 App.
Cas. 5.3, we find that the House of Lords have reversed the decizion of the
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Court of Appeal (18 Q.B.D. 235), noted ante vol 23, p. 63. The simple questxon
was whether a chattel mortgege which assigned (inver alia) all the book debts
duc and owing, or which might, during the continuance of the security, become

due and owing to the mortgagor, was sufficiently specific. Their Lordshipsheld’-

that the assignment of future book debts, though not limited to book debts
in any particular business, was sufficiently definite, and passed the equitable

“iriterest it “book -debts -incurred after the- assignment, whether in the business._...
carried on by the mortgagor at the time of the assignment, or in any other

business : overruling Belding v. Read 3 H. & C. 935, and Ju re D' Epinenil, 20
Chy. D. 758, and aPprovmg In ye Clarke, Coombe v. Carter, 36 Chy. D, 348 (noted
vol. 24. p. 41),

BANKRUPTCY—REBALIZATION OF ABSHTA—- -INRURANCE ON DEBTOR'S LIFE-—~SUBMISSION 70 MBDICAL
EXAMINATION.

The Boara of Trade v. Block, 13 App Cas. 570, is the name by which /n s¢
Betts 19 Q.B.D. 39, noted ante vol. 23, p. 291, is known in the House of Lords,
In this case the majority of the Court of Appeal (Lord Esher, M.R. and Lopes,
L.J.) held (Fry, L.J, dissenting) that a bankrupt could not be compelled to sub-
mit to a medical examination for :he purpose of insuring his life, in order to
realize more beneficially a contingent reversionary interest to which the bankrupt
was entitled, and this decision was affirmed by the House of Lords (Lord Fitz-
gerald dissenting). Thei,r Lordships holding that the statutory duty imposed on
a bankrupt to “do all such acts and things in relation to his property and the
distribution of his property among his creditors as may reasonably be required
by the trustee,” and to “aid to the utmost of his power in the realization of his
property and the distribution of the proceeds among his creditors,™did not include
an obligation to submit to a medical examination, and that his refusal to submit
was no ground for refusing him his discharge.

“ MINEB AND OTHER MINERALS ""—— CLAY SUITADLE FOR BRICK, WHETHER INCLUDED IN ‘' OTHER
MINERALS,

It may beuseful toreferto the Lord Provost andMagistvates of Glasgow v. Farie,
13 App. Ca. 657, for the construction of a statute therein contained. The question
arose whether under a statute relating to waterworks companies which provided
that they “should not be entitled to any mines of coal, ironstone, slate, or other
minerals, under any land purchased by them;,” they were entitled to a bed of
clay suitable for brick-inaking. The House of Lords reversing the Court of Session,
held that common clay forming the surface or subsoil of land, was not included
in the reservation in the Act.

.

PrACTION-~RIGET TO APPEAL—DECREE BELOW THE APPHALABLE AMOUNT.

In Allan v. Pratt, 13 App. Ca. 780, the plaintiff sought to recover $5,000
damages, but only succeeded in recovering judgment for $1,100, An apoeal
by the defendant to Her Majesty in Council was allowed by the Court of Appeal
for Quebec, after hearing the parties ; but on the appeal coming on to be heard
before the Judicial Committee, their -Lordships™held that the measure of value
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for determining a defendant’s right of appeal is the amount which the plamti' :
has recovered, and where this falls short of the appealable amount the court beio\? :
cannot give leave to appeal, and where such leave has been erronevusly given

the appeal will be dismissed : and an opportunity to apply for special leave will

not be given unless the circumstances are such as in the opinion of the Judlcxai

Committee render it proper. This case, we may observe, conflicts with the

decision of the bupreme Court in Foyce v. Hart, 1 S.C.R, 321 ; but accords with

the decision of Boyd, C., in O’ Donokoe v. Whitty, 9 P.R. 361.

STATUTE OF LIMITATIONS—RELINQUISHMENT OF POSBESSION BY INTRUDER.

It will be useful to notice The Trustees, Executors and Agency Co. v. Short, 1 3
App. Ca. 793, which, though an appeal from New South Wales, is in reality a
decision on the effect of the Eaglish Statute of Limitations (3 & 4 W. 4, c. 27),
which has been adopted in that colony. In this case the Judicial Committee held
that the statute does not continue to run against the rightful owner of land after an
intruder has relinquished possession without acquiring title under the Act
Their Lordships adopt the doctrine laid down by Parke, B, in Smith v. Lioyd,
9 Ex. 562, where he says: *“We are clearly of cpinion that the statute applies,
not to want of actual possession by the plaintiff, but to cases where he has been out
of, and another in, posscssion for the prescribed time. There must be both zbsence
of possession by the person who has the right, and actual possession by another,
whether adverse or not, to be protected, to bring the case within the statute.” In
short, their Lordships held that where an intruder goes out of possession and no
one else goes in, the possession revests in the rightful owner without the necessity
of an actual entry by him,

R.8.0. ¢. 135, 88 2, 3—COMPENSATION IN RESPECT OF DEATH— MEASURE OF DAMAGBS--PoOLICY OF
INSURANCE.

In The Grand Trunk R. W. Co. v. Fennings, 13 App. Case 800, is an appeal
from the decision of the Court of Appeal, Ontario, in which the same question
was raiscd as in Beckettv. The Grand Trunk R. W, Co,13 App. R. 174, affirming the
same, case § Ont, 601. The,action was brought under what is known as Lord
Campbell’s Act, by & widow for causing the death of her husband. A policy
of insurance for $2,000 on the life of the deceased was in force, to which,
on his death, the plaintiff became entitled, and the question arose whether
the amount of thiy policy should be deducted fro.. the damages. In Beckest
v. The Grand Trunk Ry. Co., the majority of the Queen’s Bench Division
(Armour and O'Connor, ]J.J.) were of opinion that it should not be deducted ;
Wilson, C. J., thought it should. Inthe Court of Appeal the judges were divided
in opinion, Hagarty, C.].O,, and Osler, J.A,, agreeing with Wilson, C.]J. Burton,
J.A, on the other hand, agreed with Armour and O’Connor, J.].,, while Patterdon,
J.A,, though thinking the receipt of the insurance is a proper matter for the con-
sideration of the Court or jury in estimating the damages, and might afford some
ground for reduction from a gross assessment, was nevertheless of opinion that
there was nothing shown to warrant any reduction. The result was the affirm-
ance of the judgment of the Queen’s Bench Division. Their Lordships of the
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Judicial Committee have nowaffirmedthis decision, holding that where the deceased

had made provisicn for his widow, by a policy of insurance on his life in heér favor,” -
the amount of such policy is not to be deducted from the amount of damages
previously assessed irrespective of such consideration, because she is benefited
only by the accelerated receipt of the amount of the policy, and that benefit being

represented by the interest of the money during the period of acceleration, may be

comp ‘nsated by deducting futiire prémiiitsfrom theestimatedfutuieearningsof the
deceased. Lord Watson, who delivered the judgment,says at page 804: “ Itappears
to their I nrdships that money provisions made by a husband for the maintenance of
his wido.., in whatever form, are matters proper to be considered by the jury in
est:imating the loss; but the extent, if any, to which these ought to be imputed
in reduction of damages, must depend upon the nature of the provision, and
position and means of the deceased.

PracTiCE— JUDGES' NOTES OF EVIDENOE — A PPEAL—IMPROPER CONCEALMENT OF MATERIAL FACTS.

The only remaining case to be noted is Bandanis v. Liguidators of Fersey
Banking Co., 13 App. Case 832,in which the Judicial Committee decide that where
judges’ notes of evidence are mere private memoranda, and are not taken in pur-
suance of any law or practice requiring them to be taken, that it is improper to
use them before a Court of Appeal. The Court therefore refused an application
for an order to the judge appealed from, to transmit his notes of the evidence.
Their Lordships also held that when an appellant had, on applying for special
leave to appeal, improperly concealed from their Lordships the ground on which
the appeal had been refused in the Court below, that a subsequent application
for leave to adduce further evidence must be refused, as nothing should be done
to assist an appeal so instituted.

Notes on Exchanges and Legal Scrap Book.

TaX SALES.—The change in the mode of conducting tax sales introduced in
Manitoba, is said to work well. We have still 4n Ontario what is popularly
known as the * Dutch Auction” plan. It is thought by many that our system is
objectionable, as tending to promote mere speculation and to retard settle-
ment or improvement of the land. An attempt was made in the Ontarioc House
to effect a change, and the movement had the endorsation of a large number of
County Councils, but the Bill did not pass. The change was, however, made in
Manitoba ; and there they sell the whole of the land for what it will bring, but
only require to have what is due for taxes, interest, and costs of sale paid down,
the balance to be paid only where the land is not redeemed and an absolute deed
given. The balance is held for the owner, and is payable to him on a judge's
order. The municipality under this system gets rid of some troublesome book-
keeping, and of a bad tax payer, whilst the tax purchaser has not to wait perhaps
half a lifetime in order to get, bit by bit, a sufficient quantity of land to be worth

~ settling on. :
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Correspondence.

Law SO(:[E'I'Y APPOINTMENTS.

7o the Editor of THE CANADA LAW JOURNAL:

Dear Sir—The ambiguity in the form of the notice in use by the Law
Society, when advertising for applications from members of the Bar -for any -
office in its gift, must have struck your readers, or those interested, as being very
singular. The following is a skeleton copy of one of such notices :

Applications will be received by the Secretary of the Law Society, at
Osgoode Hall, until twelve o'clock noon of ., . . day, . . . noxt,
from members of the Bar desirous of being appointed to the office

of . . .
No applicacion is to be made to any Bencher ¢n the subject.
. H. EsTER, Secretary Latw Society.

From this no one can be certain whether the appointment is in the gift of the
Secretary, or of the Society, or the Benchers.  And suppose that in the course of
time another Sccretary, not quite so much like Cesar's wife, in matters of fair
play, as the present incumbent, should be in office ; and he should take it into
his head to suppress the application of any one distasteful to him, and allow only
those in favor to go before the Benchers, the mode of application here required

is admirably adapted to any such operation. Again, the warning against appli-
cants speaking to any Bencher “on the subject” can only be partially effectual. -
How is a breach cf it to be detected ?  Would it not be better to notify intending  * §
applicants that their applications should be in writing, addressed to “the .
Benchers,” care of the Secretary, and sent sealed up, to be opened by the
Benchers on day of ineeting to make appointment, or other day to be appointed
for the purpose? [ hope, at all events, that the Law Society will have this
notice remodelled, so that it will be less objectionable than it is in its present
form. BARRISTER.

Proceedings of Law Soc1et1es

ANNUAL REPORT OF THE BOARD OF TRUSTEES OF THE
COUNTY OF YORK LAW ASSCCIATION FOR
THE YEAR 1888

To the Members of The County of York Law Association :

GENTLEMEN :—The Trustees, in presenting their Third Annuai Report to the

Association, again take pleasure in reporting that the affairs of the Association

; are in a prosperous condition. There has been a large addition to the membersh:p
during the year, sixty-six new members having subscribed for stock,

Since the last annual meeting, the Report of the Joint Committee of the Law

Associations has been embedied in the new Rules of Practice, and since their
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promulgation a sufficient time has elapsed to make ft plain to the Profession
that these rules have simplified practice and are a well attempted eﬁ‘ort-to bring
about more effectually the fusion aimed at by the Judicature Acts. - -

The strong recommendation of the Joint Committee, -which provided for the
fixing definitely the mode of trial before trial, has not been adopted in the rules, -
It is understood that the Judges in dealing with this recommendation in so far as
it relates to trial by jury;-apart-from the question-of #/fra vires, have deemed it -
expedient to interfere with the expressed wish of the Legisiature embodied in
the 76th and following sections of the Judicature Act.

The trustees suggest that a representation be made to the Attorney-General
upon this subject, and that legislation be asked to carry the recommendation of
the Joint Committeu into effect.

The important question of the establishment of a permanent cireuit list which
will bring about a more complete fusion of the divisions of the High Court, will
receive the further consideration of the Joint Committee of the Judges aad the
P Law Associations. This Joint Committee have agreed to the suggestion that

o two Judges shall sit in each week beforc whom motions may be brought accord-
ing to the following scheme, without regard to the divisions in which the papers

relating to such motions may be styled :

O o 3
PP et

Monpav. | Tusspav. WEDNESDAY. i THURSDAY.

DIVISTON A...... Chambers | Couit Motions | Appeals from | Court Motions
s ’ Reports :
- N DIVISION B.....] Court Motions } Chamber Gourt Motions l Chambers

Appeals

This scheme is now before the Supreme Court of Judicature for consider-

' ation,
¢ : This committee have also suggested that the minor differences of practice in

B the offices of the various divisions at Osgoode Hall should be brought to. the
‘ > attention of the Attorney-General, and that he should be requested to designate
some officer to whom such differences in practice should be referred for arrange-
inent so as to ensure conformity,

The question of the increase of judicial salaries has been lately pressed upon
the authorities. That an increase should be madz is freely. submitted, and the
Trustees hope that during the next sittings of Parliament a measure will be
passed for this purpose,

The Trustees have endeavored during the past year to expend the available
funds in the purchase of books most needed by members. The daily attendance:
in the Library is now however so large, and thg demands for books are so varied,
that the Trustees cannot expect the collection of books will anything like answer
requirements for years to come,

During the year nothing whatsoever has been done to remedy the scandalous
condition of the present Court House, nor has any effort been made by the city
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to comply with the statutory requirements imposed by the Act passed during the
session of 1887, s

It was the duty of the corporation forthwith, after the passing of that Act, to
proceed with the erection of a new Court Houss, so as to complete the same
before the 26th of June, 1880. '

No attemnpt has been made to comply with that duty. The attention of the
Mayor and Council has been called to this matter, and the following reselution -
passed by the Trustees has been transmitted to them:

“That whereas it was the duty of the corporation of the City of Toronto to
commence forthwith after the passing of the Act 50 Victoria, Chapter 72, and
proceed with the erection of a new Court House in the City of Toronto, and
whereas the work has not been procceded with.

“ Resolved, that the attention of the Mayor of the City of Toronto be directed
to the provisions of the Act, and that he be urged to forward the erection and
completion of the Court House, and that in default of such work being forthwith
commenced and actively prosecuted, such proceedings by way of indictment and
otherwise be taken, as may be advised, to compel the performance of the dutics
imposed by the Act.”

It is understood that a measurce is to be introduced during the present sittings
of the Legislature for the division of the City Registry Office.  The following
resolution passed by the Trustees has been transmitted to the Attorney-General :

“ Whereas under the system of registration which is at present in force in the
City of Toronto, the lands within the said City arc divided into park lots con-
taining one hundred acres cach and town lots of smaller arca, upon which
respective park lots or town lots all instruments affecting the lands therein
contained are registered, until the owners of said lands choose to register plans
relating to their holdings :

“ And whereas in many instances no plans have been registered upon the
said park lots or town lots or upon considerable portion thereof, by reason
whereof it is necessary that cach person who is called upon to search’ the title to
the smallest portion of the said Jands shall peruse all instruments registered upon
the said park lots or town lots, for the purpose of ascertaining whether they
or any of them affect the title to the particular lands in juestion, which instru-
ments in many cascs amount to several thousands in number, and to peruse which
necessarily consumes a great amount of time and involves the incurring of great
risk and expense,

“ And whereas it is expedient that the Registry Laws and the Registry
Offices should be framed and regulated as to afford the greatest possible facilities
to persons scarching titles to land ;

“ Be it therefore resolved that in the opinion of this Board, before any sub-
division of the Toronto Registry Office be made, the grievances aforesaid should
be removed by legislation providing for the subdivision of all the lands in the
City of Toronto into small blocks or sections ;

“ And providing for the preparation of abstract indices in books of convenient
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size relating to the said subdivisions, each of which abstract indices shall extend

from the Crown Patent onwards and shall contain those registrations only- that R

affect the subdivision to which the said abstract index relates.
“And providing thal whenever a plan of any lands has been or miay be

registered in the said Registry - Office, an abstract index shall be prepared in -

abstract books of convenient size relating to the lands comprised within the

“said plan, which abstract index shallextend from the Crown Patent onwards and —
shall contain those registrations only that affect the lands compnsed within the -

plan to which the said abstract index relates 1

“ And providing that the said abstract indices shall with reference to each
instrument therein mentioned, indicate as concisely as may be the lands which
are by the said instrument affected ;

« And providing for the duphcatlon or further multiplication of the said
abstract indices as convenience shall requlre ;

“ And be it further resolved that in the opinion of this Board the above
mentioned reforms can be better secured by the continuance of the existing
system of registration under the Registry Act presided over by a single Registrar,
than by a subdivided system and a multiplication of offices.”

The Trustees, under the powers conferred upon them by the Declaration of

Incorporation, and in obedience to a request made by the Libraries Aid Com- -

mittee of the Law Society, at a meeting of the Board held on the 3jrd day of
November last, altered By-Law Number Twenty-Six of the Association by
striking out the words “ first Monday in February” in the second line thereof,
and inserting in licu thereof the words “last Monday in January,” and this
alteration is submitted for approval at the next general meeting of the membery
pursuant to the provisions of the Declaration of Incorporation.

The Trustees record with great satisfaction the high opinion they continue to
eatertain of the services of the Librarian,

One member of the Association, Mr. James Maclennan, Q. C., the Vice-
President elected at the last annual meeting, was appointed a Justice of the
Court of Appeal during the year.

The Trustees record with decp regret the death of one member during the
year, Mr. W, A, Foster, Q. C. '

The Historian of the Association has during the year published his Lives
of the Judges, a most valuable contribution to the History of the Dominion.

At the date of the last Annual! Report the Association numbered 256 members,
There are viow 314 members,

The particulars required by the By-Laws accompany this Report, being :

1. The names of the members admitted during the car.

2. The names of the members at the date of this report.

3. A list of the books contained in the Library.

4. A list of the books added to the Library during the year.

5. A list of periodicals received during the year.

6. A detailed statement of the sssets and linbilities of the Association at the
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date of this Report, aud of the receipts and disbursements during the year,
The Treasurer’s accounts have been duly audited, and the Report of the
Auditors will be submitted to you for your approval.
January 27th, 1880
WALTER BARWICK, J- K. KERR,
Lreasurer, President.

THE COUNTY OF YORK LAW ASSOCIATION.

Treasurer's Statement for the Year ending 315t December, 1888,
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Periodicals....cocnniinne - : ov!iProfit and Loss ACCOUNvrrrrrriees 3,253 4o
. 05!3
040 S.z;. - 95,040 B2

ProriT anp [Loss Account—1888.

DR, ‘ CR,
EXpenses..oninniniens| #5069 rS;!Balancc, 318t Deceniber, 1888...... $2,589 85
Balance...coinin, wressiod 31253 40iAnnual Feesiiviiaiaiiinin, 542 00

‘Law Socxety——Annual (Jr:mt........ 505 00
i Do half Librarian’s Salary 145 00
SDONALONE 1vvvvivesiscsecresnvnesnrsnenns 25 0o
Interest oo 15 73
$3,822 58, $3,822 58

Tovonto, December 31st, :‘888. .
WALTER BARWICK.
Treasurey.
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EXCHEQUER COURT OF CANADA.

Bursingg, J.] [Feb. 5.
‘ MaGaN . Tue QUEEN.
Tariff act, sched, C.—Timber cut to ovder.

By item (Departmental No. 726, Schedule
C of the Tariff Act, it is provided that the
following articles shall be admitted into Can-
ada free of duty; that is to say :—

“ Lumber and timber, plank and boards,
sawn of boxwood, cherry, walnut, chestnut,
gumwood, mahogany, pitch pine, rosewood,
sandalwood, Spanish cedar, oak, hickory and
whitewood, not shaped, planed, or otherwise
manufactured, and sawdust of the same, and
hickory lumber sawn to shape for spokes of
wheels, but not futher manufactured.”

_The plaintiff having entered into a contract
with the Grand Trunk Railway Company to
supply the company with a certain quantity
of white oak plank and boards, and white oak
lumber of specified thicknesses, widths and
lengths, arranged with certain millmen in the
State of Michigan to saw such plank, boards
and lumber from the log, in accordance with
orders given to them by the plaintiff. The
plank, boards ang lumber were intended to
be used Principally, but pot wholly, for the
construction of ¢arg and railway trucks, and
they were ordered to be sawn and were in
fact sawn of gycp, thicknesses, widths and
lengths as to admiy of them being -used in
such construction without waste of material.
The lengths called for by the contract varied,
the shortest being twofeet two inches, and
the invoices on which duty was collected and
paid under protest indicated that the lumber

when imported was cut to these exact lengths.
But the fact as proved by the plaintiff and
not denied by the defendant, no witnesses
for the Crown being called, was that while
the invoices disclosed the correct -quantity of
material imported, there being in each im-
portation the equivalent of the number of
pieces shown in the invoice, they did not
show accurately the shape of the different
pieces, and that, with perhaps a few unim-
portant exceptions, the lumber was imported
in lengths in which it would be commercial
or merchantable : care being taken only that
the lengths would be such that the lumber
could in Canada be sawn into the shorter
and specified lengths without waste.

With reference to the lumber it was proved
that after it had been cut to the specified
lengths the pieces could not be used in the
construction of cars without being recut and
fitted.

For the Crown it was contended that the
sawing of the lumber from the log at the mill
of such thicknesses, widths and lengths, that
it could be recut in specified lengths so as to
be used for a specific portion of a car was a
shaping of the lumber within the exception
contained in the item (726) of the tariff re-
ferred to.

On the other hand the plaintiff contended
that this did not amount to a shaping within
the meaning of the statute ; that if, as did
not appear to be denied, the lumber in ques.
tion, in the shape and condition in which it
was, would be free of- duty if imported for
general purposes, or for no definite purpose,
it would not become dutiable because its
length was such that it could be conveniently
and without waste cut up and used for a
specific purpose, and that the importer, in
giving his order to the millman, had this in
view ; that a piece of white oak lumber could
not at one and the same time be shaped or
not shaped, dutiable or not dutiable, accord-
ing to the use to which it was to be put.
Parliament not having enacted, as it had
done in other cases, that the article should
be dutiable or not according to the use to
which it was intended to be applied by the
importer or his customers; as for instance,
that a white oak plank thirty feet long, which
being imported for no specific purpose, or
for general purposes, would be free of duty,
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would not become dutiable becruse the im-
porter intended to cut it into. five pleces six
feet long, each of which was adapted to and
intended to be used for some specific purpose.

Held, that the plank, boards and lumber in
question, in the form in which they were
imported, were not shaped within the mean-

ing-of the statute;- and that they. were uot

dutiable,

Judgment for the claimant.

MeCarthy. Q.C. (with whom ~ras €, Robinson,
Q.C., and H. 4. Mackelcan), for the claimant,

Sedgewoick, Q.C., and Hogg, for the defen-
dant,

SUPREME COURT OF FUDICATURE
FOR ONTARIO,

COURT OF APPEAL.

SurHerLann v Cox,
Stock-brokers—-Agreement to buy and carry siock
on margin—Failure to purchase.

Plaintiff employed F. as his broker to pur-
chase shares in Federal Bank stock, and to
carry the same for him until 1st December on
margin, depositing with him a large sum of
money for that purpose.

F. transferred his business to the defend.
ants in July, and with it paid over to them
the whole of the money which had been left
in his hands by the plaintiff, and they
as .mned F.'s contract with the latter. On
the 1oth of August they inforined him of this
by letter, stating: “We took over your s00
Federal from Farlev on the 1gth July,” etc,
On the 12th October vhe defendants called
upon plaintiff to put up $2,000 additional
margin, the stock having fallen in value; and
on default they professed to sell for him, and
represented to him that they had sold his
shares at a loss, and charged him with the
difference thereon—upwards of $2,000.

It appeared that I, had never bought shares
for the plaintiff; that he had not transferred,
and that the defendants had never received
any shares from him for the plaintiff. The
alleged sale of these shares with the loss or
diference on which the defendants had
charged the plaintiff was a mere pretence,
defendants never having had anv shares of

the plaintiff to sell; and the broker with
whom be had under the asrangement to be.
come the pretended purchasen, having bought.
none from him.

Held, that the plaintiff was entitled to Te:
cover the money he had deposited with F,,
and which the defendants had received fmm
-him as money had and received. .

A contraet by a broker to pnrchase stock
for a customer {8 not satisfied by the broker
holding himself liable to account for the
market value of the stock when the customer
calls upon him te do so, or then purchasing
stock fo comply with the demand.

1f any such custom existed among brokers,
of which there was not any evidence, it would
not be binding on his client unless he knew
of it, and specially submitted o its conditions,

Judgment of the Court below affirmed.

Morsons Bank v, McMEerriNG,

Div. ion Court dct, R.5.0. (1877), ¢. 47, 85. 163,
163, 166, 168, 221—~Transcript of judgment to
County Court—Diviston Court exccution—Re-
turn of nulla bona aficr expivation of weit—
R.5.0. (1889, ¢. 51, ss. 220, 223, 224, 226,
380 —Third pavty moving to set uside judgment.
The plaintiffs recovered judgment in the

Division Court and issued an execution

thereon, under which no*hing was mnde, and

which expired by lapse of time. At the re-
quest of the plaintiff's solicitor the bailiff
returned the writ nulle bona, although it
was alleged that there were goods out of
which the debt might have been levied.

Upon this return the plaintiffs procured a

transcript of his Division Court judgment in

regular form, and filed the same in the office

of the clerk of County Court, and sued out a

writ of fi. fo. goods in order to obtain the

benefit of the provisions of the Creditors'

Relief Act.

The reapondent, 8., the holder of a warrant
of execution in the Division Court, then
moved to set aside the plaintifs proceedings,
and they were accordingly set aside by the
County Court Judge on the ground that the
Judgment in the County Court was vold,
being founded on a return to an expired exe-
cution:

Held, that a return cf nulla bona where
there were goods wag no mors than an irregu.
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larity to be complained of by the defendant.
Ontavio Bank v. Kivby, 16 C.P, 35, followed,
Nor could a third party object that zuch
return was made at the instance of the Jolici.
tor of the plaintiffs,
Held, also [reversing the judgment of the
County Court}, that a return of nulla bona

- could be properly made after the expiration |

of the writ, and that the transcript and judg.
ment in the County Court founded therson
were valid and regular.

MercraNTs' Baxk v, LUcas,
Bill of exchange—Forgevy—Ratification,

H.Y., after having for some time carried on
business as * The Hamilton Cotton Co.," in
partnership with the defendants, retired from
the company and entered their employ as
general manager, blank drafts, etc., signed
by the company, being placed in his hands
for the financial purposes of the company,
In June, 1883, H.Y., for his own purposes,
drew in the name of the defendants on M, at
Montreal, for $2,760, which was discounted
by the plaintiffs and the draft sent by them to
Montreal for acceptance. The same was
duly honored by the drawee, and would ma.
ture on the 28th of September. Aboat a
month before the maturing thereof, H.Y.
waited on the bank authorities and requested
them to recall the draft, alleging that the
company were settling with the acceptor.
On the same day, the solicitor for the com-
pany obtained from H.Y. an order or letter
add essed to the defendants, informing them
of the fact °f his naving go Jsed their name
on the draft, and requesting them to retire
and charge the samec to his account, and as
it had been discounted for his accommodation
and proceeds applied to his own uae, they
(defendants) should not pay any part of it.

Shortly afterwards the defendants on dis-
tinct oceasions called at the bunk, L. asking
to be shown the draft, which was handed to
~nd closely examined by him, and when ask -,
why he was so eritical in his examination,
answered that the signature of IL.M.Y. was
usually not so shaky, that he would call in a 4
day or two and see if the draft was taken up.
UM.Y,, on visiting the bank after examining
the dralt very carefully, when he was asked
by one of the officers of the institution if he

would sénd a cheque for it, answered it was
too late that day, but would send-a chequa
the following day. -No ¢hegiiewa

et

ever, and on or about the 15th September the

"manager of the bank and :the bank's soli-
citor called to see I.M.Y., and apked why the

cheque had not been sent by him, whenhe ad.

sent; How.

Lo

mitted having promised to send such cheque;

that at the time he had thought he would send —
it, and could not say why ithad not been sent.
He declined to say whether or not the signa.
ture tothe draft washis. H.Y. subsequently
left thie country.
that at the time the draft was returned, and
for some time afterwards H.Y. had a large
amount to his credit in the books of the firm,
and continued to have a balance to hiscredit
until after the present action was commserniced.

Held, [reversing the judgment of the C.P.D.
13 O.R, 320] that the conduct of the defend-
ants wag not such as to preclude them from
setting up the defence of forgery.

Semble, the act of forgery tiot being an act
professing to have been done for or under
the authority of the person sought to be
charged, is incapable of ratification.

Hacarty, C.1.0O,, dissenting.

HIGH COURT OF JUSTICE FOR
ONTARIO.

Queen’s Bench Division,

FrrGUAON, [.] {Jen. 4.
TownsnIP oF-NORTH DORCHESTER v. COUNTY
or MippLESEX,

1t was shown in evidencs

Municipal corporations—Duty of evecting and

smaintaini g “bridges over rivers "—R.S.0.

. 184, $. 535,

Section 535 of the Municipal Act, R.S.0. .
184, provides that ‘fit shall be the duty of
County Couneils to erect and maintain bridges
over rivers forming or crossing boundary
lines between two municipalities (other than
in the case of a city or ssparated town) within
the county.”

The question in this action was whéthér
the bridges over Doty's Creek, Kettle Crer%,
and Caddy's Creek, each of which is a stream

crossing a boundary line between two town-
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ship municipalitios, were *‘ bridgesover rivers”
within-the meaning of the enactment.

At Doty's Creek, the span ofthe bridge was
sixty-saven feet; at Kettle Creek, thirty-one
feet nine inches; and at Caddy’s Creek nine
feet. The evidence showed that at Caddy's
Creek a culvert would be sufficient.

Held, that - the bridges over Doty's and-

Kettle Creeks werse **bridges over rivers"
within the meaning and intention of the
statute, and that the duty of erecting and
maintaining them rested upon the County
Council; but that the bridge over Caddy’s
Creek was not auch a bridge.

McHardy v, Ellice, 1 AR, 028, applied, not-
withstanding changes in the statute, and
tollowed.

W. R, Meredith, Q.C., for the plaintifis.

Puydom, for the defendants.

Bovp, C.}
Div'l Court.]
Haxps v, Law Society oF UppEr Caxapa,
Baryister and solicitor—Professional misconduct
—Ezxevesse of disciplinary juvisdiction by Law
Sneiety—RS.0. 0. 145, 55, 36, y4—Constitution
of discipline committee—Evidence under oath—
Action at law by complainant—Question
whether wrongful acts done in  professional

character—=Restitution—Waiver,

The plaintiff, a barrister and solicitor, was
charged before the Benchers of the Law
Society with professional misconduet in his
dealings with certain shares of bank stock
entrusteu v him by a voung woman. The
charges were referred to the Standing Com.
mittee of the Benchers on Discipline, who
inquired and reported to the Convocation: of
Benchers. Convocation adopted the report
and resolved that the plaintiff “*is unworthy
to practice as a solicitor, and that he be dis-
barred as a barrister.” This action was
brought to have the resolution declared void,
and to restrain the defendants from taking
further proceedings under it. ‘The 'plaintiff
objected to the proceedings of the committee
and of Convocation as illegal, defective and
improper.

Held, per Boyp, C,, the trial Judge, that the
Diacipline Committee was properly consti-
tuted without notice of its meetings being
given to the Treasurer of the Law Society,

[Nov. 19, 1888,
{Feb. 4, 188g.

who was an ex officio member of all standing:

committees, but who was absent from Ganada,. -
at thetime; and that no valid objection arose
from the fact that the other members of the
Committee, though notified of the meetings,
were not advised of the partieular business
they were called to transact ; and at allevents

-any cause of complaint as to-procedure-was-

removed by the fair and just conduct of the
final proceedings before Convocation at large,
where the plaintiff had ample opportunity to
explain and to defend himself,

2. It ig not essential to the jurisdiction of
domestic tribunals, that they should have the
powers of ovdinary courts of justice in the
trial of Jitigated matters. R.S.0. c. 145, 8. 36,
is not imperative; it confers the power tv ex-
amine witnesses under oath, which may or
may not be employed according tothe sound
discretion of the particular tribunal. Where
there is or is likely to be any conflict in the
evidence, the withessses should be sworn,
Butin this case the salient facts were not
controverted by the plaintiff; his counsel
stated in his presence that he did not know
that he could differ from the conclusions
which the Committee had come to; and the
evidence derived from adiissions of a party
is sufficient to found even a decree of the
Court. The objection that the Discipline
Committee had taken evidence without oath,
therefore, failed.

-3+ The intervention of the Law Society,
upon the solicitation of the person aggrieved,
was quite warrantable, notwithstanding that
such person had brought an action for pecu.
niary redreas.

4. The jurisdiction of the Law Society
should not be less than that of the Court;
aud the latter is exercised notmerely in cases
arising out of purely professional employment,
but whenever the transaction is so connected
with the protessional character ofthe solicitor,
as to afford a presumption that that char.
acter formed a ground and reascn of the en.
ployment, Itis for the Benchersto determine
and adjudge what isand what is not becoming
conduct in a member of the Society, under
R.8.0.¢. 145,8.44; and any actof any member
that will seriously compromiss the body of the
profession in public estimatlon s within the
province of this law. Any misconduct which
would prevent a person from being admitted
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to the Socioty justifies his removal: and the
conduct which unfits a man to be a eolicitor
should a fartiori preclude his being a barrister.
The plaintiff, according to his own stataments
- before ti.. Committes, was acting as a solicitor
in the transactions complained of ; and the
objection that he was not engaged in that

-papacity, orinthe capacity of barrister, failed. |

5. The fact that the plaintiff, prior to the
resolution of the Benchers, had made restitu-
tion to the complainant, did not onst the juris-
diction to discipline.

Certain minor objections to the proceedings
were also overruled and the action dismissed
by the trial Judge.

Held, however, by the Queen’s Bench
Divisional Court, on appeal, FarcodbripeE,
J. dissenting: 1. That the report of the
Discipline Committee and the proceedings of
Convocation founded upon it were ifregular
because of the failure to notify the Treasurer
of the meetings and to notify the members
gensrally of the particulur business fur which
they were called together ; and asthe form of
the notice was not known to the plaintiff he
could not be taken to have waived any right
to object.

2. That by the provisions of R.8.0. ¢. 1435,
s 39, the Legislature intended that the evi.
dence in inquiries such as the one in question
should be taken upon oath; and it was
not intended not to confer upon the defend-
ants a discretien (o take it upon ocath or
without oath as they should think proper;
and they could not by arrangement between
themselves and plaintiff, adopt a different
mode of obtaining the facts than that which
the Legislature prescribed in conferring their
authority upon them. )

Upon the grounds therefore of irregularity
in calling the Committee together, and illegal-
ity in not taki- g the evidence under oath, the
Court reversed the decision of Bovp, C,, and
gave judgment for the plaintiff,

C\ §¥. Holuan, for the plaintiff,

W. A. Regve, Q. C., and Walter Reud, for the
defendants.

STrEET, [.]
ANDERBON ¥, GLASS.
Banbruptcy and  insolueney—dAssignment for
bengfit of creditors—dAssignee not a sheviff—
Reguigite number of creditors not assenting—

[Jan. 15

RS0, ¢ 124, 5. 3 85, 2, construction of—

Chattel morigage—Fus tevtié—Costs, =
) The mﬂaning Of RiSoOo C. 1245 8. 3;,7350' 2.'
is that an assigninent exscuted without the
consent of the reguisite number of creditors
shall have the sama effect as if it had been
executed with such consent until and unless

it-be superseded by -an -assignment executed _

with such consent; and the words which
oceur *hrough the Act, ‘“an assignment for
the general benefit of creditors under this

Aet,” are to be governed by this construction. -

Held, therefore, that a sherif who had
seized goods of insolvent debtors under exe.
cution was not justified in refusing to give
them up to the debtors’ assignee, who was
not a sheriff, and the assignment to whom
had not been assented to by the number of
creditors required by R.S.0. c. 124, 8. 3; but

H.ld, that as the goods were covered by a
chattel mortgage, the sheriff could set up the
rights of the mortgagee in answer to an action
hy the assignee to -restrain the sale of the
goods under the execution,

The assignee having failed in the action,
because the mortgagee's rights disentitled
him to succeed; and the sheriff having con-
tested the assignee's rights on the other
ground, which was declared to bs untenable,
no costs were given to either party,

Q.B. Div’] Court.] [Feb 4.
Cousingau ¢, CITY OF LonpON FIRE INsUR.
Axce Co.
Costs—Taxation—Lapse of appointment and
taxation—Long vacation—Notice of taxation

—Revision—Fund in Court—~Rule 1207,

The plaintifs costs were being taxed by
one of the taxing officers at Toronto, when he
applied to stop the taxation in order that he
might have the order for taxation varied,
The taxation was stopped, the officer gave up
to the plaintiff the bill of costs, which he had
brought in for taxation, and nothing further
was done, .

Held, that the effect of this was that the
appointment to tax and the taxation lapsed,
and no further proceedings tould have been
had without a fresh appointment; and there.
fore the taxing officer was not thereafter
seized of the taxation, and the local Regis-

trar in whose office the action had beenbegun
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and was pending, could properly issue his
appointment and tax the plaintii's costs.

Held, rlso, that the taxation was properly
had during the long vacation. The defend.
ants vbjected that they had not a reason-
able notice of the taxation by the local Regis-
trar, but did not ask for an enlargement of it,
‘relying instead on objections they took to its
proceeding at all, in letters to the plaintiff's
solicitors and to the local Registrar, and the
taxation proceeded in their absence.

Held, that having taken the risk they must
also take theresult, A certain sum of money
had been paid into Court as security for the
defendant’s appeal to the Court of Appeal,
which was afterwards abandened; and by an
order made on the consent .of both parties
it was provided that the plaintifi’s costs should
be paid out of this money after taxation.

Held, Armour, C. J., dissenting, that this
money was a fund in Court within the meaning
of Rule 1207, and there should be a revision
by one of the taxing officers at Toronto of the
taxation of costs by the local Registrar,

Per ArMour, C. J., the object of Rule 1207
was for the protection of a fund in Court,
where the parties to the taxation of cousts
payable thercout were none of them suf-
ficiently interested in the fund in Court to
protect it.

T. Langton, for plaintiff.

¢, Millar, for defendaut,

Q.B. Divii (.
BartLETT 2. THOMPSON,
Lamdlord and tenant—=0verholding Tenants' At

—Dispute as to date shen fenancy commenced—

w Color of nght”

The proceedings were removed from before
the Judge of the County Court of Oxford
under the Uverholding Tenants’ Act, R.S.0,
¢ 144, and a motion was made by the tenant
to set aside the proceedings and the writ of
possession gratted by the County Judge to
put the landlord in possession. The dispute
between the parties was as to whether the
tenancy began on the 1st or 15th of October,
If it began on the 1st, sufficient notice to
determine the tenancy had not been given by
the landlord.

Held, that there being a dispute between
hie parties as to the tenancy, there was that

[Feb, rs.

i pied, it was not returned * as occupied,” nor

teolor of right” which the Act contem.
plated, and the County Judge should have
dismissed the case. i
_ Price v. Guinane, 16 O.R. 264, approved and
followed.

Wallace Nesbitt, for the motion,

C. ¥. Hobman, contra,

[EVSENO,

Chancery Division.

Div'] Ct.] [Dec. 14, 1888,

DavrzieL v MALLORY.

Tax sale—DLutics of elevk and assessor—Qhnis-
sion to comply with R.S.0. (1887), ¢. 193, 5.
1j0—Curative effect of R.S.0. e, 193, 5. 188,
189.

A lot of land was sold for taxes in 1882, the
deed being made in 1883, and an action of
gjectment was brought by the purchaser
against the owner in 1388, On the trial it
was proved that the list of lands required by
sec, 140 of R.S.O. (1887), ¢. 193, was sent by
the treasurer to the clerk of the village in
which the land was situate, but that it was
then lost: and, although the land was oceu-

was the owner notified that it was liable to be
sold for taxes, as provided for by sec. 141,

Held [affirming MacManon, ], Boyp, G,
dissenting], that the salc was irregular and
could ot be sustained, and that the defect
was not cured by secs. 188 and 18g.

Haisly v. Somers, 13 O.R. 6oo; and Featon
v. MctWain, 41 N.C.R. 239, referred to.

Per Boyp, C., dissenting. The omission to
raise within the proper time the objection
that sec. 141 was not complied with, is cured
by sec. 189, and the deed is valid and bind-
ing. That section is in the nature of a
statute of limitations as to such objertions.
The decision of the majorily of the Court is
reached by giving a construction to sec. 163,
which in effect adds to the language of the
statute, and in so far invades the distinction
. which ought to obtain between making and
admiuistering law.

Haidsley v, Somers, supra, distinguished.

Aylesworth, for the plaintiff,

¥. K. Kerr, Q.C,, for the defendant.
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Bovp, C.} {Jan. ¢
Re PortoN, ¢f al, and SWANSTON,

Vendor and purchaser—R.8.0. (1887), ¢. 112~
Production of desds—FBvidence of trusis by
vecital in memorial bwenty years old—Discharge
of mortgage—~Morigage in fee by tenant Jor
JifpmNecessity of dssr:imrge after death of lifs
tenant,

In an a;;plication under the Vendor and
Purchaser Act, R.S.0. (1887), ¢. 112,in which
the contract of the sale provided that the
vendors should not be bound to produce any
deeds or evidence of title, except such as
they might have in their possession, but
shou'd show a good title, ete., it appeared
that A. P.. by an indenture of January 16th,
1858, conveyed the lands in question to trus-
tees on certain trusts, which deed was regis.
tered by memortal not containing the trusts;
by deed of appointinent, dated July 4th, 1862,
made in pursuance of the deed of 18358, also
registered by memorial, which purported to
contain a full copy of the deed in which were
recitals which set out what purported to be
the trusts of the former deed, and showed a
life estate in A, P. with power of appointment
after; A, P. appointed to trustees who were
represented by the vendors, with directions to
sell afler his death, which had recently
occurred ; neither of these deeds was in the
possession or power of the vendors, the trus.
tees.

Held, that the vendors were not bound to
produce the two deeds of January, 1858, and
July, 1862; and that the production of the
memorial of the latter being twenty years
old, reciting the trusts of the former was
sufficient evidence of what those trusts were,
and as there was an ubsolute trust for sale
the purchaser should take the title.

A. P, in 1£73, assumed to mortgage the
lands in fee, and died in 1887,

Held, that the morigage only bound his
life estate, and that the vendors were not
bound to procure a discharge thereof. The
objections of the purchaser were therefore
overrled, and the vendors held to have
shown a good title,

E, D, Aymour, for vendors.
No one for purchaser,

ROBERTSON, J.] [Jan. 25,
Re CenTraL BANK : CavYLEY's CasE,
Winding wp—Proof of claim—Chegue accepled
by Bank after suspsnsion—Set off—Subse:
guently accrued 1ability of draier of ahsqw-—
Frandulent preferences.

On November isth, 1887, Donovan ga.ve

-his. cheque -on..the Contral Bank, payableto

Cayley, for 83,440. Cayley forthwith de-
posited the cheque in the Dominion Bank,
and- the latter advanced him $3,000. The
Central Bank suspended payment on Novem-
ber 16th, 1887; and, in afterwards filing their
claim in the winding up proceedings, the
Dominion Bank included the amount of this
cheque. On Nuvember 23rd, 1887, the Cen-
tral Bank had marked the cheque good, and
charged it against Donovan’s account, leaving
a halance of $30 in his favor, and crediting
the Dominion Bank with the amount of t.e
cheque. Meanwhile Donovan beca.ae in-
debted to the Central Bank on some promis-
sory notes, and the liquidators objected to
allow the item of the above cheque for 83,440
in the Dominion Bank claim as filed ; there-
upon the Dominion Bank withdrew this part
of their claim, and the Master disallowed it.
Cayley never heard of this withdrawal by the
Dominion Bank of their claim on the cheque
till after the first dividend was declared and
made payable, and only filed hiz claim against
the Central Bank on the cheque on Septem.
ber 13th, 1888, The liquidators claimed the
right to set off the amount of Donovan's

notes. i
Held, thut they were not entitled to do so

The fact of the Central Bank having accepted
the cheque, and credited the amount to the
Dominion Bank, and charged the amount to
Donovan, showed conclusively that at that
time the Central Bank was not a creditor of
Donovan’s, nor did the clauses in the Wind-
ing Up Act, concerning fraudulent prefer.
ences, help the liquidators.

Beck, for Cayley.

Meredith, Q.C., for the liguidators,

Ronertrson, J.] [Jan. 25
Re CeNrTrAL Bavk (HenpersoN's Cask).
Banks and banking—Winding wp——Contyibu.

tories—R.S.C. 120, 85, 45, 77.
The appellant, having been placed ~- the

list of contributories in the winding up of the
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Central Bank, appealed upon tue ground that
the transfer of the shares in <uestion to him
was a fraudulent transaction, perpetrated in
the face of sec, 45 of the Banking Act, inas-
much as the Bank was trafficking in its own
shares for the purpose of keeping up the
appearance of boni fide sales, and so enhanc.
ing the price at which the shares of the Bank
were being gquoted in the market: and that
the Bank took the appellant's notes for the
price of the shares, undertaking that the
notes should ot be enforced, but, on a re-sale
of the shares, should be delivered up to be
cancelled; and that the said transactions
were u/tra vires of the Bank.

Held, that all this amounted to no defence
against the liquidators, who represented the
creditors of the Bank, and not the Bank
alone, What rights the appellant might
have as against the directors of the Bank, or
other shareholders, wus a different matter.

As to certain other shares, in respect to
which the appellant had been placed upon
the list of contributories, he appealed upon
the ground that he had acquired them within
one month before the suspension of the
Bank, referring to sec. 77 of the Banking Act;
and, also, on the ground that those who had
transferred their shares to him within the
period of one month before the suspension
should have also been placed on the list.

Held, that the appellant was rightly placed
upon the list as to these shares, but that
those also who had transferred their shares
within the month should be likewise put upon
it.

4. C. Galt, for the appellant.

W, R, devedith, Q.C., contra,

Ferousox, J.] (Feb. 2.
CoUuRrsoLLES v. Fookus, et al,

Fraudulent mortgage—Set astde by execution

creditors—Priovity botween execution cveditoy

and subsisting second mortga ge-—Costs,

C., an execution creditor, brought an action
to set aside two mortgages made by his exe-
cution debtor to F. and H. respectively, and
succeeded as to the mortgage madeto F, In
an application to decide the priority between
C. and the remaining mortgagee, H., in
which it wae claimed that C, was entitled to

the benefit of his diligence, and that to the.
extent of the mortgage set aside he should'
have priority over H. It was g

Held, that C. was not entitled to any such
priority, but that he was entitled to the differ.
ence between his solicitor and client costs,
and such costs as he should recover from the

“defendants ad in the natiire of salvage.”

Shepley, for the motion,
S. H. Blake, Q.C., contra.

Practice.

MacManon, J.]
Rice o, FLeTeHER,
Avyrvest—Foveigner in Ontavio  temporarily--

About o veturn home—Intent to defraud—

Ordder o hold to bail.

The plaintiff claimed $20,000 damagestrom
the defendant, the cause of action being
criminal conversation with the plaintiffs wife.
The defendant lived in the United States, but
was here for a temporary purpose when the
plaintiff had him arrested under an order to
hold to bail.

The plaintiff in his affidavitisworn to un the
3oth January,on which the order was granted,
stated that the defendant had arrived.in To.
ronto that morning, and that he intended to
leave for his own country that night with in-
tent to defraud the plaintiff of thedamages he
had sustained. Upon a motion for the «e.
fendant's discharge,

Held, that in leaving Ontario, he was not
doing so with the intent to defraud the plain.
tiff, and was therefore entitled to be dis-
charged. Eux. p. Gutierver, 11, Chy. D, 298,
specially referred to.

Bigvlotw, for plaintiff,

Tilt, Q.C., for defendant.

[Feb. 3.

STREET, ].]
Lucas v, CRUICKSHANR.
Security for costs—Rule 1243—Identity of eause
of action.

The plaintiff, as administrator of his late
wife, brought this action under R.8.0, ¢. 133,
to recover compensation for her having been
killed by reason of alleged negligence of the
defendants.

[Feb, 16.




Marsh 1; 1885

Early Notes of Canadian Cases.

Previous to his obtaining letters of adminis.
tration to his wife's estate, he had broughtan
action in his own name against the same de-
fendants for the same purpose, but discon-
tinued it. The costs of the first action being
unpaid, the defendants applied for security
for costs under Rule 1243,

““Held, that the caagse of actior-in the-two |-

cases was not the same, and ap order staying
proceadings till the plaintiff should give secu-
rity fur custs was set aside.

W. H. Blake, for plaintiff.

Aplesworth, for defendant.

e

FrrGUSON, J.] [Feb. 13.

Meir v. WILSON.
Administrator ad litem—Rule 311,

It is not intended by Rule 311 that the
business of the Surrogate Court should, in a
large measure, be transferred to the High
Court; the intention was to provide for neces-
sitics arising in the progress of an action,
where representation of an estate is required
in the action, and there has not been care-
lessness or negligence on the part of the party
who may require the appointment made.

Under the circumstances of this case an
application for the appointment of an admin-
istrator ad litem was refused.

Re Chambliss, 12 P.R, 649, distinguisheu.

4. H. Marsh, for the motion,

Hoyles, contra.

FaLcoNgrIDGE, J.] {Feb. 20,
In re MCGREGOR ©. NORTON.
Prokibition—Division Couri—Moncy paid into
Court by defendant—Plaintiff's intention tfo
proceed—Failure to notify in writing—R.5.0,
¢ 51, 83, 125, 126—dArtorning to jurisdiction,
The defendant in a Division Coutt suit
paid $5 into Court as a full satisfaction for
the plaintiffs demand, under R.8.0. ¢ 51,
8, I25.

g 126, that he intended to proceed for the
remainder of his claim. The defendant was
not notifiad of this, and did neot attend the
trial. Judgment was given for the plaintiff,
and the defendant moved for, and was gramed,
& now tria! on terms.

. The plaintiff notified the Clerk of the ,
Court, hut not in writing, as required by

Held, that the defendant had atforned to
the jurisdiction of the Division: Court By
moving for a new trinl; and that prohi..
bition should not be granted, as the Division
Court could, on the new trial, adjudicate upon
the objection of the defendant to thé plain.
tif's failure to notify in writing,

-.-Kappele, for plaintiff. . ..

W. M. Douglas, for de{endant.

FALCONBRIDGE, }J.] [Feb. z0.
Canapa CotrroN Co. v. PARMALEE.

Attachment of debis — Unadjusted insurance
moneys—dAppeal by garnishees,

Insurance moneys alleged to be duetoa
judgment debtor for a loss where the claim
has not been adjusted, acknowledged or
admitted, are not attachable under Rule 935
or otherwise,

The garnishee has the right to appeal
against an order directing the trial of an
issue between the judgment creditors and a
claimant of the moneys attached.

Aylesworth, for the garnishees.

D. W. Saunders, for the plaintiffs,
MacMacHow, J]

Ropinson v. RoBINSON.
Solicitor and agent—Service of notice—Costs.

A notice of taxation of costs was served on
a firm of solicitors in the town where the
taxation was to be held as agents of the
defendant’s solicitors, who lived elsswhere.
The solicitors served were not the booked
agents of the defendant’s solicitors, but had
on several occasions acted as their agents in
thisvery suit. The notice did not come to
the knowledge of the defendaut’s solicitors
until the day of the taxation.

Held, that the service of the notice was bad;
and the taxation pursuant to it was set aside.

No costs were given against the plaintiff,
because on the return of the notice the solici-
tore served as agents appeared, though with-
out instructions, and obtalned an enlarge-
meut, and this misled the plaintiff,

Rules 20z, 203, 204, 461; Smithv. Rowe, 1 U.C.
L.}, N.S, 153; Hayss v, Shier, 6 P.R.4a; Om-
niwm Securities Co. v. Ellis, 3 C.L.T,, 216, re-
forred to.

" W. H. Blake, for defendant.

F. M. Clavh, for plaiatiff,

[Feb. 23,
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 Appointments to Office.

CORONERS,
City of Tvronto,
L. Pickering, M.D., of Toronto, to be an
Associate Coroner for the City of Toronto.
Division Court CLERKS.
Stormont, Dusidas and Glengarry,

Geo. Hearden, of Alexandria, to be Clerk
of the Twelfth Division Court of the United
Counties of Stormont, Dundas and Glen.
garry, vice Jas. R, Mackenzie, resigned,

Norfolk,

C. E. Freeman, of Simeoe, to be Clerk of
the First Division Court of the County of
Norfolk, vice W. R, Griffin, deceased.

Agoma,

W. L. Nichols, of Thessalon, te be Clerk
of the Third Division Court of the District of
Algoma,

BAILIFFS,

Wm., Miller, of Thessalun, to be Bailift of
the Third Division Court of the District of
Algoma.

Law Society of Upper Canada.

CURRICULUM.

1. A Graduate in the Faculty of Arts, in
any University in Her Majesty’s Dominions
empowered to grant such Degrees, shall be
entitled to admission on the Books of the
Society as s Student-at-law, upon conforming
with Clause four of this curriculum, and pre.
senting (in person) to Convecation his Diploma

or proper Certificato of his having received his
‘Degree, without further examination by.the
Sooiety.

2. A Student of any University in the Pro-
vinoe of Ontario, who shall present (in person) -
s Certifioate of having pnssed, within four
years of his application, an examination in the

.subjects prescribed in this Curriculum -for the =

Student-at-law Examination, shall be entitled
to admission on the Books of the Society as a
Student-at-law, or passed as an Articled Clerk

i as the case may be), on conforming with clauee

four of this Curriculum, without any further
examination by the Bociety.

3. Every other Candidate for admission to
the Society as a Student-at-Inw, or to be passed
as an Articled Clerk, must pase a satisfactory
examination in the subjects and books pres-
eribed for such examination, and conform with
clause four of this Curriculum,

4. Every Candidate for admission as &
Student-at-law or Articled Clerk, shall file
with the Secrstary, four weeks befors the
Torm in which he intends to come up, a Notice
{on preseribed form), signed by a Bencher, and
pay 81 fee ; and on or before the day of pres-

| entation or examination file with the Secretary

a petition and a presentation signed by a Bar-
rister (forms prescribéd), and pay presoribed feu.
5. The Law Society Terms are as follows :--.

Hilary Term, first Monday in February,
lasting two weeks.

Easter Term, third Monday in May, lasting
three weaks,

Trinity Term, first Monday in September,
lasting two weeks,

Michaelmas Term, third Monday in Novem-
ber, lasting three weeks.

6. The Primary Examinations for Students-
at-law and Articled Clerks will begin on the
third Tuesday before Hilary, Esster, Trinity,
and Michaelmas Terms.

7. Grasduates and Matriculants of Univer-
sitivs will present their Diplomas and Certifi-
cates on the third Thursday before sach Term
ab 11 a.m.

8. Graduates of Universities who have given
due notice for Eagter Torm, but have not ob-
tained their Diplomas in time for presentation
on the proper day before Term, may, upon the
production of their Diplomas and the payment
of their fees, ba admitted on the last Tuesddy
in June of the ssme year.
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9. The First Intermediate Examination will
begin on the second Tuesday before each Term
8t 9am. Oral on the Wednesday at 2 p.m.

10. The Second Intermediate Examination
Will begin on the second Thursday before each
Term at 9 a.m. Oral on the Friday at 2 p.m.

11. The Solicitors’ Examination will begin
©n the Tuesday next before each Term at 9
8.1m.  Oral on the Thursday at 2.30 p.m.

12. The Barristers’ Examination will begin
on the Wednesday next before each Term at
9a.m. Oral on the Thursday at 2.30 p.m.

13. Articles and assignments must not be
sent to the Secretary of the Law Society, but
must be filed with the Registrar of the Queen’s
Bench or Common Pleas Divisions within three
months from date of execution, the affidavit
attached to articles must state date of execution,
otherwise term of service will date from date
of filing.

14. 'Full term of five years, or, in the case
of Graduates, of three years, under articles,
must be served before Certificates of Fitness
can be granted. )

15. Service under Articles is effectual only
after admission on the books of the society a8
student or articled clerk.

16, A Student-at-law is required to pass the
First Intermediate Examination in his third
year, and the Second Intermediate in his fourth
year, unless a Graduate, in which case the
First shall be in his second year, and his Second
in the first seven months of his third year.

17. An Articled Clerk is required to pass his
First Intermediate Examination in the year
next but two before his Final Examination,
and his Second Intermediate Examination in
the year next but one before his Final Exami-
hation, unless he has already passed these
examinations during his Clerkship as a Student-
at-law.  One year must elapse between the
First and Second Intermediate Examination,
and oBe year between the Second Intermediate
a}ld Final Examination, except under special
clrcumstances, such as continued illness or
failure to pass the Examinations, when applica-

tion to Convocation may be made by petition.
Fee with petition, $2,

18. When the time of an Articled Clerk |

expires between the thirg Baturday before
Term and the last day of the Term, he should
prove his service by affidayit and certificate up
to the day on which he makes his aftidavit only,

and file supplemental affidavits and certificates
with the Secretary on the expiration of his
term of service.

19. In computation of time entitling Stu-
dents or Articled Clerks to pass examinations
to be called to the Bar or receive Certificates
of Fitness, Examinations passed before or
during Term shall be construed as passed at
the actual date of the Examination, or as of
the first day of Term, whichever shall be most
favorable to the Student or Clerk, and all
Students entered on the books of the Society
during any Term, shall be deemed to have
been 50 entered on the first day of the Term.

. 20. Candidates for call to the Bar must give
notice signed by a Bencher, during the preced-
ing Term. Candidates for Certiticates of
Fitness are not required to give such notice.

21. Candidates for Call or Certificate of
Fitness are required to file with the Secretary
their papers, and pay their fees, on or before
the third Saturday before Term. Any Candi-
date failing to do g0 will be required to put in

ufsg);cial petition, and pay an additional fee
of $2.

22. No information can be given as to marks
obtained at Examinations.

23. A Teacher's Intermediate Certificate is
not taken in lieu of Primary Examination.

24. All notices may be extended once, if"
request is received prior to day of examination.

26. Printed questions put to Candidates at
previous examinations are not issued.

above

...........................

Fee for Diplomas...................
Fee for Certificate of Admission. ... ..
Fee for other Certificates. ...........

BOOKS AND SUBJECTS FOR EXAM.-
INATIONS. -

PRIMARY EXAMINATION CURRICU-
LUM, for 1889 and 1890,

Students-at-Law.
Xenophon, Anabasis, B. 11.
Homer, 1liad, B. 1V.
Cicero, In Catilinam, 1.
Virgil, &neid, B. V.
Csosar, B. G. I. (1-33.)

88888 . 8888838

oo

1889,
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Xenophon, Anabasis, B. II.
Homer, Iliad, B. VI,
Cieero, Catilinam, II.
Virgil, Eneid, B. V.
Cewesar, Bellum Britannicum.

1860.

< weecn

Paper on Latin Grammar, on which special
stress will be laid.

Translation from English into Latin Pruse,
involving a knowledge of the first forty exer-
cises in Bradley’s Arnold’s composition, and
ro-transiation of single passages.

Marn_smamios,

Arithmetic : Algebra, to end of Quudratic
Equations : Euelid, Bb. L, {I. and IIL

ENaLIsH,

A paper on English Grammar,
Composition.
Critical reading of n selected Poem :—
1889 —8cott, Lay of the Last Minstrel,
1890—Byron, The Prisoner of Chillon;
Childe Harold's Pilgrinwwge, from stanzs
73 of Canto 2 to stanza H1 of Canto 3,
inclusive,

Hisrory axp GEOuRAPHY.

English History, from William 1II, to
(1eorge I11, inclusive. Roman History, from
the scommencement of the second Punic War
to the death of Augustus. Greek History, from
the Persian to the Peloponuesian Wars, both
inclusive. Ancient Geography —Greece, [taly,
and Asia Minor. Modern Geography —North
America and Europe.

Optional subjects iustead of Greek :--
FreExcCH,
A Paper on Giammar,
Translation from English into French
Prose.

1889~ Lamartine, Christophe Colomb.
1880—8vuvestre, Un Philusophe sous le toits,

nr NATURAL PHIiLosopry,

Books—Arnott’s Elements of Physics, and
Somerville's Physical Geography ; or, Peck’s
Ganot’s Popular Physics, nnd Somerville’s
Physieal Geugraphy.

Articled Clerks,

Tu the years 1889, 1390, the same portions
of Cieero, or Virgil, at the option of the can-
didate, as noted above for Students-at-law,

Arithmaetic,

Euelid, Bb, 1., Il and ITZ,

English Grammar and Composition.

English His’ ury—Queen Anne to George 111,

Modern (Geography—North America and

Europe. . :

Elements of Book-keeping.

RuLre re Servics or ARTICLED ULERKS,

From and after the 7th day of September,.
1885, no person then or thersafter buund by
articles of clerkship to any solicitor, shall,
during the term of service mentioned in such
articles,: hold any office, or engage in any
employment whatsoever, other than the em.
ployment of elerk to such solicitor, and his

partner or partners (if any) snd his Toronte

Bfgen'ﬁ; with the aonsent of sich aolicitors in~
the business, practice, ov employment of a
solicitors

Pirst Dutermediate,

Williams on Real Property, Leith's edition-
Smith's Manual of Common Law; Smith’s
Manual of Equity ; Anson on Contracts ; the
Act respecting the Court of Chancery; the
Canadian Statutes velating to Bills of Ex.
chanyge and Promissory Notes; and Cap, 123
Revised Statutes of Ontario, 1887, and amend-
ingrAcf,s. .

hree Scholarships can be competed for in
connection with this Intermediate by Candi-
dates who ubtain 75 per cent. of the maximum
number of marks,
Second Intermediate,

Leith's Blackstone, 2nd edition ; Greenwood
on Conveyaneing, chaps. on Agresments,
Sales, Purcheses, Leases, Mortgages, and
Willa; Snell’'s Egnity; Broom’s Common
Law ; Williams on Personal Property ; 0'8ul-
livan’s Manual of Government in Canpada,
gnd edition ; the Ontario Judicature Act;
R.8.0. 1887, cap. 44 , the Cunsolidated Rules
of Practice, 1888, the Revised Statutes of
Onturio, 1887, chaps. 100, 110, 143,

Three Scholarships can be competed for in
connection with this Intermediste by Candi.
dates who obtain 75 pér cewt, of the maximum
number of marks.

For Certifivate of Fitness.

Armour on Titles ; Taylor’s Equity Juris-
prudence ; Hawkins on Wills ; Smith’s Mer-
cantile Law ; Benjamin on Sales ; Smith on
Contracts ; the Statute Law and Pleading and
Praotice of the Courts,

For Call,

Blackstone, Vol. 1., containing the Intro-
duction and Rights of Persons; Pollock on
Contracts ; Story's Hquity Jurisprudence
Theobald on Wills ; &arris’s Principles of
Criminal Law ; Broom’s Common Law, Books
111, and IV.; Dart on Vendors and Pur-
chasers : Best on Evidence ; Byles on Bills,
the Statute Law, and Pleadings and Practice
of the Courts.

Candidates for the Final Exami
subject to re-examination on the .  ss of
the Intermediate Examinations. All other
recuisites for obtaining Jertiticates of Fitnass
and for Call are continued.

Michaelmas Term, 1888,

-1 bre




