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HIGIL COURT DIVSION.

MEEEDITS, C.J.C.P. JULY 11TH, 1918.

1RE RONSON.

Wlill-Consfruction-Devise Io ,Son--Limzitatio?-" Death wib out
Issiie"-Issue SurtivýigSnOigntn Notice-R uke604-
Wills Adt, eec. $-otq

Motion by William Peter Ronson, a son of George Ronson,
dceased, upon an originating notice under Rule 604, for a declara.
tion and determination of the applicant's riglits under the wiIl of
his fathler, dependent upon the construction of the wî1l.

The application was heard in the London Weekly Court.
W. H. Barnum, for the applcan1t.
P. P. Betts, K-., for the Officiai Guardian.

MNEEDunITH, Ç.J.C.1P., in a written judgrnent, said that the cms
hadl not been very fully argued; but the applicant's contention
seemned to be that lie took the land devised to hlm absolutely, in
the events whichi had arisen.

The land was devised to, hlm, by these words: "I give and
beuahto my third son William~ Peter Ronson the north hiaîf of

lot number 19 north of Talbot street in the said township of
MidIdleton, containing 100 acres more or less." But that gift was
limited, by a subsequeut clause of the will, in these words: "I
further will that ini the event of the death of any of the within
mentioned heirs without issue then the property both real and
personal willed to them shall be dlided by mny executors equally
between the remaininig heirs ahare and share ahike."

1-15 O.W.N.
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There were sim~Iar devises to ail of the testator's sons, and to
some of bis daughters, ail of which were subjeot to that limitation.
There were bequests to his other daugliters.

The applicant's contention presuxnably was, that, he having
had issue, the limitation could not take effect, that the words
"death without issue" meant without ever having had any chil-
dren; or else that they meant an indefinite failure of issue, and so
the limitation contravened the rule agaiJ3st perpetuities, and there-
fore the limitation was voici.

Whatever what might have been the rule of construction.
applicable to such contentions before the Wiils Act legislation,
in these days such contentions cannot prevail; the rule which
stood in the w&y of giving effect, lu many cases, to a testator's
intention cannot aid the applicant in this case: the Wills Act,
sec. 33.

The purpose of the testator was to keep his property in the
family through two generations, aud probably into the third; his
owu, bis children's, and bis grandcbildren's. As any child died
without leaving surviviug childreu, the gift to that child went
over to the other children; thxe dominating tWcoÙght was, grand-
children capable of takig at the parent's death, The possibility
of ail <childrn dyig without leaving a surviviug child was probably
too remnote to b. taken into cosdrtion aud provided for.

The learn~ed Chief Justice ruled that, if the applicant should
die without leaving any issue survýiviug him, but leavlng brothers
and sisters, or brothers or sisters, or a brother or a sister, ail his
rights in the land lu question would cease; the property would go
fromp hlm to them or hirn or lier.

The case was not on~e for coûts; it was one which needed clear-
ing up; aud the respondents had got enough witbc>ut addiug costs;
in short, the costs should come out of the estate, of wh$ch each of
children lad a share, and so "out of the estate" meant "out of
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MýEIUDriTE, C.J.C.P. JULY 11Hi, 1918.

RIE CHAPMAN.

Iifant-Ftiind ij» Haid-s of Trustees-Paymeni8 out of Corpus for
Advainei in Life of Inifant-Sofeguards.

Motion by the father of Madge Chapmau, an infant, for an
order authorising the payinent by trustees of moneys in their
hauds to which the infntvas entitled, for her advsucement iu
lie.

The motion was heard iu the London Weekly Court.
Edmuud 'Meredith, K.C., for the applicant.

MEREDITH, C.J.C.P., ini a wvritten judgmetit, said, that the
infant was i the eighteentli year of lier age, and she sud her father
desired that she mnight have the benefit of heing traîued as au
hospitailnurse. The money was bequeatlied to hier byhler father's
miother, sud was invested 110W by a trust company, the trustees of
it undeirl ber grandmothier's wilI. The corpus of the money amount-
ed to a little more than $90, and incoine unexpended Vo a littie
more than $600. Under the will the whole of the current income
was no-w payable Vo the beneficiary; but, under su order of this
Court, $75 a year was 110w, sud had been for some time past, paid
for ber maintenance. The corpus was, under the will, payable Vo
her at lier father's death.

Wliat was aýsked was, that the annual amount 110W payable for
lier maintenance be increased Vo $200 for three years.

It was very plainly in the interests of the young woman that
she should have a, training leading to the acquirement of an
honourable calling which mighit be a meaxis of self-support through-ý
out hier 111e.

The mouey seemed to be liers absolutely, sud she was old
enougli Vo know what the expenditure of it uow niesut, sud, to
be able Vo consider for herseif, as well as obtaiu advice, as.to lier
fitiess for the occupation of a trained nur-se.

There was nothing in lier grandmother'swill that was opposed
te sueli su advancement as that souglit: the provision for payment
of the iucome oxily during lier father's 111e did not indicate suffi-
ciently awiy sucli opposition: see Morgan v. Morgan, [1917] 1 L.
181; and In ve Borick's Seiament, [1916) 2 Ch. 304.

The father seemied Vo be unable Vo pay for his daugliter's
advancement witliout the help of the payaieut souglit out of this
fund.
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There was no doubt of the power of the Court to authorise the
payments-e-ee Re Adkins Infants (1915), 33 O.L.R. 110; Re
Rundle (1914), 32 O.L.R. 312; and the cases collected and referred.
to in Lewin on Trusts, 8th ed., p. 588; Williams on Executors,
9th ed., p. 1275-amd the payxnents shoiild be s0 authorised, sub-
ject to these safeguards: that the trustee8 should first satisf y
thexuselves that their eestui que trust was likeIy to become a capable
trained nurse; and that her proper training would be secured;
and also that the father was not reasonably able to supply the
needed means. The trustees appeared to be willing (they were
not represented at the hearig, but had since been eonferred with);-
and such services as they iniglit performin this respect should be
taken Mnto account when their remuneration should be fixed.

Order accordingly; costs out of the fund.



RE SMITH.

the child's wèlfare, and carry ut the trust imposed upon her,
raised the question whether, as testanientary guardian, it was not
ber duty toc retaini the custody and care of the child.

The Iearned Chief Justice referred to secs. 2, 3, and 28 of the
Infants Act, R.S.O. 1914 eh. 153, and to Davis v. McCaffrey
(18741), 21 Gr. 554); and said that the Court had power, in ail cases,
to consider the question of the custody and care of a child "for
cause," whiosesoev-er thie custody miÂght be.

In ordinary cases, on the death of the father, the care of the
children naturally faits upon the mothier;, but this was an excep-
tionial case; ow-ing to ill-health, the mothier, until the past year,
had net deemed herseif able te assume that respensibility, and
until 110W Lad made no effort to obtain the custody of the child,
and seemied to have been quite satisfied with the care that others
were taking ef him.

The main question therefere was, whether the mother had se
swrely recovered her health, and lier ability generally, that the
Court miglit, wisely, give te her the eustody, care, and briniging-up
of the child; se surely recovered that the child might safely be
taken from lis present satisfactory home and surroundings and be
comlniitted Io bier care aid, custody.

The learnied Chief Justice was of opinion that the evidence did
net fully establi.sh the mother's ability to care for the chîld at
present; and that it would be better, ini the interest of the child,
that le should remain iu lis present home for ), time, during whÎch
sucd a test as having the child with the mother for a visît might be
made, and lier own physician miglit beceme satisfied of 1er abiity.

No order is made, except that the ceats of the guardian be paid
eut of any ef the funds of the father's estate available for the pur-
pose; but, if any question should arise as to, access býy the mother
te the child, or visits by the child te the mother, liberty te apply
is reserved, and te that extent the motion i.s undispsed of and
stands adjourned sine die.
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*RAYM0ND v. TOWNSHIP' 0F BO$ANQUET.

Highway-Nm-onrepair-Inj*ury to Jerson Travelling in Molor-car-
Overturn of Car-Dan gerous Approach to Bridge--Narrow
Bridge- Neglgence of Municipalit y-Prori mate Cause of
Injury--Conributory NIegligence of Driver cf Car-PenIn-
jured not Responsible for--Damages.

Action to recover dam~ages for bodily injuries sustained by thé
plaintiff in a highway accident on the 26th July, 1917.

The action was tried without a jury at Sarnia.
J. M. McEvoy, for the plaintiff.
A. Weir, for the defendants.

'REDITJI, C.J.C.P.,
plaintiff was groi

ient, said that the dlaim
i the duty imposed by
pair the bighway upon
Act, sec. 460. The de-
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d Read Co. (189.5), 26



RAYMOND v. TOWN.SHIP OF BOSANQUET.

bridge w-as altogether too narrow; that, instead of keeping the
road in repair, the defendants had needlessly made it dangerous,
really creating a public nuisance. Instead of building a new bridge,
the defendants, for the purposes of economy, made the "cross-
over" by meanms of a bridge which, years before, they had made
for the use of a single farm-owner, i order to give him access to
the road, which was then, on the other side of the ditch.

It was made plain by the defendants' recent conduct, respecting
th.ebridIge,that they¶tonsidered it nsufficient. When the accident
h.appenied, they were about to widen it.

The Iearned Judge had no difficulty in reading the conclusion
that the defendants had been guilty of negleet of the duty imposed
upon thera by statute, to keep i repair the highway at the place
where the accident happened. Lt was not necessary to determne
whether the case was one of nialfeasance also.

Municipalities with low asesenta and low taxation should
not be enc.uraged i any auch notion as that such a bridge as that
in question was enougli for the needs of traffic auch as passed over
the highw-ay at that place--such a highwvay la not kept in repair
by >;uch a structure.

The wa.ýnt of rearof the road was thle proximate cause of the
accident.

Thle injury to the plainitiff was caused by the overtuiriniig of a
miotor--car in which thie plaint iff was being carried; he was not the
owner or driver.

Upon the evidence, it wais impossible to findthat reckless or
carelesa driving, and niot the chiaracter of the bridge, wau the
proximate cause of the accident,.

If contributory negligence on the part of the driver cf the car
were found, the defendanta would not escape liab)ility. The driver
was not the servant or agent of the plaintiff, nor was; the driver in
any mnanner subject to the plaitiff's orders or control; and there
was no evidence that the plaintiff had anythig to dIo or Say regard-
ig the mnanner in whichi the approachi to the bridge was mnade.

The defendants were liable in damiages Wo the plaintiff for the
injuries sustained b)y hlm in the accident.

The damiages should be assessed at S1,750. This included
$250 for out of pocket payrnenta; that sui wvas assessed provision-
aIJy, the right being reser-ved Wo the plaintiff W prove miore accur-
ately the actual amount; the actual amount, when ascertained,
Wo be aubstituted for the $250.

Judgment for the plainitiff (subject as above) for 31,750 with
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FALCONBRIDGE, C.J.K.B, AtIGUST 7TU, 1918.

MENUIES «V. BARTLET.

Contraet-Promise of Deceased M4ortgagee (Aunt of Muortyagor) to
Cancel Mortgage iii Con.sideralion of Services and Goode Sup-
plhed-Statute of Frauds-Action againsi Administrator wijth

Al Annexed-Etidence-Legacy Given Io Mortgagor-Costs.

Action by William Menzies against A. R. Bartiet, adminîs-
trator with the will annexed of the estate of Margaret Meuzies,
deeeased, for a declaration that a certain xnortgage for $3,000
made by the plaintiff to the deceased bad been satisfled and to
conipel the defendant to release or discharge the mortgage, or, in
the alternative, to recover the suni of $3,000 for services rendered
and supplies furnisbed by the plaintiff to the deceased.

The plaintiff alleged that, he perforzned services for the deceased,
wh o was b is aunt, and supplied hier with fish, ice, liquors, and wood,
upon the understanding aud agreement with ber that she would
pay for these services and supplies by a legacy, whiùh she failed to
do; and that she also promised, iu consideration of his services,
that she would cancel the indebtedness evideuced by the miortgage,
which she failed to do.



O'NEILL v. O'NEILL.

FALCONBIDGE,, C.J.K.3. AJGTJsT 9mH, 1918.

O"'NýEILL v. O'NEILL.

Promisso.ýrry Notes-Acti'on on, by Ezecutor of Payee-Defence and
Cou niterclim-N oies Mo(de by Son of Deceased Payee-Bargain
Alleged Io have been Moade w~ith Faiher-Statute of Frauds.

Action by the executor of the defendaqnt' s dereasedl falther to
recov-er S1,694.10, the aniount alleged Io be due upon two prom-
iýssory notes made by the defendant payable to bis father's order.
The defendant, by statement of defence and counterclaini, set up
an agreement with bis father by which the notes were sat Lsfied, as
the defendant alleged.

The action and counterclajin were tried without a jury'at a
sittings in London.

T. G. 'Meredith, K.C., for the plaintiff.
J. B. M-\cKiIlop, for the defeudant.

FALCNBRIGEC.J.K.B., in a written judgment, said that he
reserv-ed judgment to enable the parties to arrive at a settie.
ment, which they had apparently not done.

The Statute of Frauds was pleaded and seexned to be an answer
1<> the defence and counterclaiîn. The defendaut paid a year's
interest ou the notes; and, when the will was read to him by the
plaintiff Is solicitor, fthe defendant said nothing about the bargain
which lie now set up: Sithl v. Smith (1898), 29 O.R. 309; Cross
v. Cleary (1898>, 290O.R. 542; Herrnes v. Fletcher (1914), 6 O.W.N.
587,8589, 26 O.W.R. 553, 555.

Judgnient for the plaintiff for the amount of the notes, and
fnterest with costs. Counterclaim dismiîssed wîth costs.
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STRAUS LAND CORPORATION LIMITED v. INTER-
NATIONAL HOTEL WINDSOR LIMITED.

Landiord and Tenaït-il tion by Lczndlord for Forfeiture of Leae--
Breach of Covenant to Repair-Alteration in Premise-
Necessary Repairs-Absence of Complaint-Breach of Covenant
not to Assign or Sublet-Iotel Company-Power to Carry on
Business aà Dealce in Rubber Goods-Letting into Possession-
ýNecessity for Shewing Valid Assignmeni-Con8ent to ,Sub-
letting.

Action for forfeiture of a lease and for possession of an hotel
property.

The action wao tried without a jury at Sandwich.
O. E. Fleming, K.C., and A. IH. Foster, for the plaintiffs.
E. S. Wigle, K.C., for the defendants.

FALCONBUIDGE, C.J.K.B., in a written judgment, said that in
their statemtent of dlaim the plainitiffs asked for forfeiture of the
lease and pseion of thre hotel property: (1) for non-payment of
reiit; (2) for breacir of covenanit to repair; (3) for breacli of
cov~enant net te assign or sublet without leave; and (4) they asked
for dlamages.

At thre trial dlaim No. 1 was abandoned.
2. Plans and specifications had been agreed upon for certain

repairs to the front of the building. Thre defendants undertook
to inake an irnnaterial variation in the design, altering thre front
se as ta inake two entrances, and breaking up thre interior into two
sirops. Upon the evidence, thre value of the property as a revenue-
producer was increased instead of being decreased by the alter-
ation. Lt miglit be that under the covenant thre plaintiffs would
have the right ta have the building restored at thre end of tire term
to thre samne style and condition in wiki it was at tire tirne of thre
demise or ta the design contemplâted in thre planis and specifica-
tiens agreed upon: Sullivan v. Doré (1913), 5 O.W.N. 70, at p. 72.
Repairs of some kind were necessary, as sirein by thre evidence of
the sanitary inspecter.

No compant or objection was offered by tire plaintiffs while
thre work was in progress, and no dlaim for forfeiture was made
until the work was completed. Tire real trouble vas that difficulty
had airisen between G. H. Wilkinson <president and principal
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shareholder in the defendlant compjany) and the plaintiffs about
anothermiatter, and that the pliniitifrs were determnined to gethlim
and the dlefendants out of possýession Upoll any pretext whatev er.

3. 'Most of the repaired portion of the building was occupied by
the dlefendant conipaiNy. The plaintiffs contended that the hotel
,ompýany had flot the pouwer to carry on business as dealers in
rubbe)(r goodis. That dlaim wmas answered by the decision of the
lPri v Coundil in Bonanza Creek Goldi Minîng Co. Limitedl v. The
King, [1916] 1 A.C. .566, follow-ed iii our Courts in Edwiards v.
Bl1ackmnore (98,13 0VN.423, 42 0.L.R. 105. There must be
a valid assigninent to work, a forfeiture: Cornish v. Doles (1914),
.31, O.L.R. 505, at p. 519.

The mere letting into possession is flot a breach of covenant not
to assign or sublet: 'McCalluni Hill & o. v. Imiperial Bank (1914),
30 W.L.R. 343.

The plaint iffs had given their consent Wo a subletting, although,
they eontended, flot to this one.

The Court always leans qgaist a forfeiture: MeLaren v. ]Kerr
(1876), 39 JC..507; Hymvnan v. Rose, [1912] A.C. 623.

There, was nothing in the authorities eitedi by the plaintiffs to
affct tis view of iihe case: Curry v. Pcnnjock (1913), 4 O.Wý.N.
71'2 ai 10G5; Fitzgcraldl %. Parliour (1908) 17 O.L.R. 254;
afllrmed.( in S.C., subl nom. Loeesv. F~itzgerald (1909), 42 S.C.R.
254; Hlolma.,n v. Knox (19 12), 2.5 0...588. Some of the vie-ws
expressed b)y the Court in this Lat ter case must be niodified by the
judIgnient in Ilyman v. Rose, supra.

Action dismisse uith cos..

FALCONBRuDE, C....AUGUST 23Rn, 1918.

TOWN 0F OSHAWA v. ONTARIO AS1'IUALT BLOCK
PAVING-r CO.

CmnratCofridion of Pavemei2ts-Guarante&-bon d-Defeclive
Worlc and Malerials-Artion o7z Bond-eovery of Amzounlt of
Bond less Sum Expended in Repoir&--Fiidings of Faci of Trial
Judge.

Action upon a bond guaranteeing the proper construction of
pavements upon the streets of the Town of Oshawa.
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The action was tried without a jury at Whitby.
.1t. T. Hlarding, for the plaintiffs.
J. II. Rodd, for the defendants.

FALCONBRIDGE, C-J.K.B., in a written Judgment, found in
favour of the plaintiffs' contention as to all the ailegations of defects
inimaterials andin the mode of laying the pavement, axai agreed
with the plaintîfsâ' view of the interpretation of the contract.

Hie also found that the bad condition of the pavements was due
to such defects.and improper work, and not to the operation of the
railway. It was to, be noted also that the defendants contracted
for and guaranteed and buit the pavemient when the rail way was
already in situ and iii operation, and presumably -with reference to
the thon present conditions. The defendants might hiave expected
or hoped that a heavier rail would be laid subsequently, but had
no contract or assurance that sucli would be done.

IBoth counsel stated in argument that the defendants had
voluintarily e-xpended some $2,600) on repaira. The learned Chief
Justice accepted that statement, although it did not quite agree
with lis notes, and gave the defendants credit for that sum.

Judgment for the plaintiffs for $7,400--the balance due under
the bond-with costa.

LENNox, J. AUGUST 23RD, 1918.

SISTERS 0F ST. JOSEPH 0F THE DIOCESE 0F HAMILTON
v. WALSH.

Wll-Construction-Bequest of Re8idue to Charitable Institution-
Iwactrae but &ufficiein liescription-Residue Payable after
Payment of other Legacie8 inl Full-Abentee Legatees--Pre-
sumption of Deoih-Lapsed Legacies-Beneýfd of Reeiduary
Legateebclraion-Disribution of Estate-Coats.

Tixnothv

The action ý
M. G. CainE
William Pro



LEN-Nox, J., i a wýritten judgmient, said that, under the terms
of the will of Timaothy Tracey, ail his estate, for the purpases af
admlninistration, w%,as to, be treated as personalty. The money hI
dispute in this action was the share of that estate ta which John,
Jeremiiahi, and Mary Tracey becaie entitled fis legatees, at the
death of Tiimothy Tracey, by the ternis ai bis will, if they were then
alive. Tirnothy Tracey nneide bis will on the ;-th May, 1893, died
on the 2Oth February, 1904, and bis will was, admitted ta
probate un the l7th 'March, 1904.

Two of the provisions; ai the will were as follows-
"Shoýuld miy estate 1,e insufficient ta pay the said legaciÎes in

full then the legacy ta the ERman C'atholic Episcpal Corporation
shail ]b-e pnid in full out cf the pure personialty as aioresaîd and the
ather legacies shail as far as necessary be abated proportionately ta
their respective ainounts."

" Should there be any residue ci mny per8onal estat e aiter pay-
mnent of the above mnentioned legacies iii full 1 give ail such reaidue
ta the Sisters of St. Joseph Homerý in Hamrrilton."

There were Cther legatees i addition ta the three abave men-
tioned. Thle legacy ta the Romnan Catholic Ep)iscopal Corporation
was paid in full. Inclinwg the three meniloned, there -,as not
qite fcfiintt pay aIl the individual legat ees i full; and the
estate, ifter pyetof debts etc. and the legacy ta the Episcopal
Corporation, was divided Proporticnatùly;ý the shjares of the three
linmed legatees w-ere paid int-o Court; and thec share af each other
legatee, on this basis, Lad been actually paid.

The defendant Ellen W'alsh, all1eging upont oat.h that the three
naired legatees died on a certain stated day, subsequent ta the
death of the testator Timnothyv Tracey, obtined letters ai admin-
istration of the estates of these three persans froni the Surrogate
Court of the County oi Huron, and thereupon ohtaîned an order
for payineut out ta her of the mioieys in Court aforesaid and the
intereaýt thereon, but upon the undertaking that the noney would
b. deposited and reniain in a chiartered bank until the determin-
ation oi this action; and the inoney was in a bank on depasit as

The three narred legatees leit this country many years aga, and
bad not been heard ai by their relat ives or connections or by any
persan who wauld b. likely ta hear iromi theni, if sive, since they
leit Canada. The last trace of thern that could be iaund was 10
years or more before the death oi Timiothy Tracey. The'.legal
inference that flics. three persans were dead should b. drawn.

The description ai the plaintiffs ini the will was nat verbally
accurate, but the plaintiff corporation was the. institution the testa-
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tor intended to benefit, sud the tanguage he used was a Iegally
sufficient description.

The expression iu the second clause above quoted was "any
residue . . . after payuient of the above mnentioncd legacies
in full" etc. If this were read literally, the plaintiffs would not
bc eutitled, as there was not sufficient te pay ail who were mneniioned
iu full. The. presumption of law w-as, iiowever, that the testator
intended to dispose of ail his estate and te iuclude iu the residue
moneys representing lapsed legacies. The coutebt w-as as to the
truc when thre three legatees died, respectivély, and this was to be
determined as a matter of pres uxpptîon. Wlreu the 7 years have
elapsed which, with other circurnstances, giveýs rise to a legal pre-
suxuption of death, the Court should not infer that the absente.
di.d at ay specified date duriug thre 7 years. Tihe Judge of thre
Surrogate Courtwas irposýed upon by a aise affidavit. The money
in questiou was part of thre estate of Tinrothy, sud that estate
bad not been fully adnrinistered. Thre presuniption of death
arose at the end of the 7-year period, sud was that the absentee
<lied at seme date, which thre Court should not determine, within
or ut the. begixuring or end of tirat perled. Tirat legal inference
should b. drawu ini this case, and, in the absence of proof of sur-
vivorsiiip as a matter of tact, it siiould b. declared that tirese
Icgaciee irad lapsed. The.> beloxnged te the. residuary estate
bequathed to the plaintiffs except tire portion thereof neceasar>' te

makegoodthe abatemeut suffered by the other legatees. The.
residue sirould ba determined after payaient ini full.

There ahould b. judgment declaring that the plaintiffs were
entitled te tirese moeys and te, a lien on tiiese moneys lu the bank
(leas tire part payable to the. otiier legatees, about $30, aud the.
Court sud bank interest earned>, and dir.cting that tire money
depoeited lu tii. bank and tiie luterest tiiereon b. paid inte Court te
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ILCONBRIDGE, C.J.K.B. AuGUST 3OtH, 1918.

LNDWICH WINDSOR ATND A-MRERSTBURG RAILWAY
vCITY OF WINDSOR.

~mpanij-Limnited Poweros-Electric Street Railway Company-
Sale or Lease of Surplus Electriiy--6-6 Vict. ch. 97, sec. 9-
Right to Place Poles and Wires on Highway-Evidenec-Jvdg-
ment of Appellate Couri-Effect of.

Action for an injuniction to restrain the defendants from inter-
ring with the plaintiffs in the erection of extensions, and for
,mages.

Sec the. note of the judgmeut of a Divisional Court of the
ppellate Division, Sandwich Windsor and Axnherstburg Rail-
iy v. City of Windsor (1917), 13 O.W.N. 336.

The. furtiier trial of the action took place -at Sandwichi.
A. W. Anglin, KOC., and A. R. Bartiet, for the plaintiffs.
E. D. Arînour, KOC., and F. D. Davis, for the defendanta.

FALCONBRIDGE, C.J.K.B., in a written judgxxent, said that thie
icontradicted evidence of the assistant general manager of the
etroît United Ilailways supptied the information called for 1by
i. Divisional Court on the following points, vis., to ,vhat extent
id ini what circunistances surplus electricit y beyond that required
r the purposes nientioned in 56 Viet. ch. 97, se. 9, was produced,
so as to the nature and extent of the operations of the plaintiffs
sêlâng or leasing their surplus power.
If the. matter had been rus integra, the Iearnedl Chief Justice

oùld have been of opinion that the plaintiffs hiad the right to
eot the pqles and have their wires on the highway or lane, and
Lat the. question of the. limits of the use Wo which the poles rpight
Sput wus not in issue here.
But, ini view o~f the strong expressions of opinion in the early

iwt o>f the. judgment of the Divisional Court (whieh he was not
ihberty te regard as inere obiter dicta), he mnust hold that the

Both parties should have leave Wo ainend the pleadings as they
îho b dvised.

Action dismissed wi*k coata.
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HASSA-uI V. ALLENi ET AL.-FALCN BRIDGE, C.J.K.B.-
AUG. 21.

Fraiidident Conieyance--Action to Set asidû--Asignnients and
Prefernces Adt-Acion not Brought within 60 Days-Evidence-
Find:ug., of Faci of Trial JudIge-&Supicious Circumances--Dis-
missal of Action without Cosis.-Action by a creditor of the defend-
ant Allen, suing on behaif of ail creditors, to set aside a conveyance
of land by the defendant Allen to the defendant Wilkins, a con-
veyance by the defendant Wilkins to the defendant Crombie, and
a mortgage by the defendant Croznbie to the defendaiit Wilkins,
as being fraudulent and void against the creditors of Allen. The
action was tried without a jury at Orangeville. FALCONBRIDGE,
C.J.K.B., in a written judgment, sai that the transactions had a
inost suspicious appearance; but Wilins and Crombie were fairly
good witnesses, and the benefit of the doubt must lie given to themn,
especially as the action was not brought within 60 days. Action
disroissed; but, as the transactions seemed to invite attack, with-
out costs. J. Callaiian, for the plaintiff. C. R. McKeown, KOC.,
for the defendant Allen. W. H1. Wright, for the defendants
Wilkins and Crombie.

HASSARDt v. ALLENi zET ux.-FALCONBRIDGE, CJ.C.B.-
AuG. 21.

Husband and Wge&-Conveyance of Land by Husband to Wt'fe-
Fraud upon Credi or#-E ýece-Fidings o~f Fac< of Trial Judge.J
-Action to set aside a conveyance of land by husbaud. to wife as
being frawiulent and void eagainst the plaintiff and other creditors
of the husbsnd. The defence was that the wife had bought the.
land and paid for it. The. action was tried without a jury at
Orai>ge-,iUe. FALCONBIDGnE, O.J.K.B., i a written judgnient,
aid that the plaintiff muet succeed. The. wife's story of saving

up $400 in bureau drawers witiiout a bank-accowit is an old story
and is always uiost suspicious. The rélease o! dower also set up
by the. wife was not hetodi the, statement of defence, nor i
the wife's exazuination for discovery, and appeared to lie an after-
thoiight. Judgmient for the. plaintiff as prayed with conte. J.
Cailahan, for thbe plaintif2. C. R. MeKeown, K.C., for the
defendazits.


