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PREFACE

I'his volume follows the publication of the Mining Com
missioner’s Cases by my predecessor, Mr. Samuel Price, K.C

The cases which have been selected were heard by me as
Mining Commissioner between the vears 1912 and 1917 and
have a bearing upon the present Mining Act of Ontario and
Mining Laws in general
Toronto,

21st November, 1918
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Mining Commissioner’'s Cases

(THE COMMISSIONER.)
JAMES v. O’CONNOR et AL,

Proportionate Contribution of Working Conditions by Co-owners

Application for Vesting Order—Evidence—Credibility

I'Mme spent In carrying in supplies cannot be allowed as
ment work

assess

O'Connor was not justified in making a report of work on the
assumption that the claimant would finish his share of the work
and in ignorance whether it had been performed at the time the
report was filed

Proceedings under section 81 of the Aect for an
order vesting the interests of the !t'\[mlwlvnh in the
claimant James, for failure to contribute towards his
share of the work to be performed on the claim in
question.

October ."\'H/, 1912.

Tue Commissioner.—The eclaimant is asking to
have the interests of the respondents in the three
mining claims in question cancelled and transferred
to himself under sec. 81 of the Act for alleged failure
to contribute their share to the working requirements
preseribed by the Act.

The parties hold varying interests in the claims
and several agreements relating to their interests and
to the work have heen produced, some of which are
upon record.

The work in respect of which the claimant really
bases his present proceedings is the 60 days’ work
required to be done during the present year on claim

M.C.0—1




MINING COMMISSIONER'S CASES,

| 416-, no complaint being made regarding work upon
the other two claims, though the three claims have
for the most part been dealt with together in the
agreements and dealings between the parties.

During the hearing it developed that the claimant
contributed nothing to the 60 days’ work on claim
416-P, of which he was under obligation to perform
half in 1911, and in any reasonable view of the evi
dence it would be impossible to find that any deficiency
which the respondents may have bheen guilty of in
1912, was not more than offset by the claimant’s de-
linquencey in 1911, i

It is contended, however, on behalf of the claimant,
that as in 1912 he owned only a one-quarter interest,
having transferred his other one-quarter interest to
the respondent O’Connor, he was liable to contribute
only one-quarter of the 60 days” work, O’Connor, how
ever, claims that he was still to do one-half the work
by agreement hetween them, and the claimant admits
that he was willing at the time to do this and was pro
ceeding on that basis. The written agreements which
are produced are somewhat peculiar, but it does not
seem by any means clear from them alone that the
claimant could still be held liable for half the work.
The matter, I think, however, is not erucial in the pre-
sent proceedings. The respondents have been acting
together on the one side in their contribution, and
though the purchase of the one-quarter interest hy
O’Connor from the elaimant took place subsequent to
the claimant’s default in 1911, T think the ecircum
stances are not such that T can separate the interests
of the respondents and make any order in favor of
the claimant when he has as a fact been himself in
default upon the matter as a whole. O’Connor’s
interest seems to bhe eleven thirty-seconds, he having
purchased five thirty-seconds from the respondent
Reilly. Tt has also been stated by counsel for the
respondents that the respondents have performed

_——



JAMES V, O CONNOR LT Al

further work, and whatever may be the rights as be
tween the claimant and O’Conunor and the others this
must be a matter of future adjustment hetween them
after giving each eredit for the work he has done.

The present proceedings as against the respon
dents Reilly and Malouf are without the slightest
justification, nor was there any reason whatever for
including mining claims 13814 and 14176 in the liti
gation. The fact that these claims were involved in
the same agreements was only a matter of evidence
and there is no pretence that there was any default of
work in regard to these two claims. The proceedings,
therefore, as respects the two claims mentioned, and
as respects the respondents Reilly and Malouf, should
be dismissed with costs,

As to the respondent O'Connor and claim 416-P,
though as I have stated I think there

could warrant me in making any transfer of interest

s no case which

to the claimant, his complaint is not without some
color. O'Connor has filed a report of the 60 davs’
work in question which he was clearly not warranted
in making or filing, The exact facts as to the trip
of the applicant and O’Connor and his brother to the
property and as to the amount of work they performed
are not easy to arrive at. The versions of the two
sides differ materially, the claimant swearing that only
612 days of about 10 hours each were spent in working
upon the claim by himself and Fergus O’Connor,
brother of the respondent, and that no work was dong
by the respondent  O'Connor himself, while the
O’Connors claim 4 days’ work by the respondent
O’Connor and about 17 days hy his brother, averagin:
about 12 hours a day. They differ also as to the dates
when they left Cobalt for and arrived at the property,
though the claimant is to some extent corroborated
by the register or account hook produced by one of
the proprietors of the * Star Lunch *’ of Porcupine.
The claimant, however, was not a satisfactory witness.
It was difficult to get direct answers from him, and he
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seems much given to telling only what suits his own
side of the case, concealing as it appeared in the
course of the trial very material facts even from hi:
own solicitor. I do not feel justified in relying upon
his version of what took place. Fergus O’Connor o
the other hand endeavored, I think, to state the faects
as he believed them, and corroborated as he is by his
brother’s and the other evidence, I think his version
is much nearer the truth than that of the claimant.
Fergus O’Connor was paid, however, for only 16 days’
work and on a careful reperusal of all the evidence
I am convinced that there was in fact a slight short
age, amounting, as well as I am able to estimate it,
to 4daysin the 30 days’ work which the two O’Connors
were supposed to have performed upon the property.
I think the diserepancy probably arose from the res
pondent O’Connor’s misconception of what is properly
deemed work within the meaning of the Aect, he ap-
parently being under the impression that time spent
in carrying in supplies should be reckoned, which i
clearly not the proper interpretation of the statute.
Apart from this he was not justified in swearing the
report of work on the assumption which I am willing
to give him credit for that the claimant would finish
up his remaining part of the 30 days. It may be that
the remark which the claimant had made to Fergus
0’Connor and which Fergus O’Connor reported to his
brother as to the claimant’s suggestion that he would
not mind letting the claim lapse had contributed to
his anxiety to have the work reported, but this was
no excuse for filling out a report and making an
affidavit as to work of which he had no actual know-
ledge, and which in the event turns out really not to
have bheen performed in full at all at the time the
affidavit was made. I am not disposed, however, to
feel that he really intended to deceive or realized that
he was doing wrong in making the affidavit. I think
it arose from carelessness and thoughtlessness. In

»




DONAGHUE V, SINGLETON )

dismissing the proceedings against him, however, it
will be without costs.

[ order that the claim of Thomas James herein to
have the interests of the respondents Albert O’Connor,
Thomas Reilly and J. H. Malouf in mining claims
13814, 14176 and 416-P, cancelled and vested in him
self for default in contribution to working conditions
be and the same is hereby dismissed.

And I order that the said claimant do pay to the
said Thomas Reilly and J. H. Malouf their costs of
these ]»l'ut'vwhnun nlll_\ one set of costs for both the
said respondents, which costs I direct to be taxed on
the High Court scale by the local taxing officer of the
High Court at North Bay or hy one of the taxing
officers of the Supreme Court at Toronto.

(THE COMMISSIONER.)
DONAGHUE v. SINGLETON

Working Conditions Proportionate Contribution by Co-owners
—Application under sec, 81, R. 8. 0. (191}), ch. 32.

The default complained of was not for refusal to contribute towards
the work * required to be done thereon,” but for work done nearly
two years after the necessary working conditions required by the
Mining Aet of Ontario had been performed

Held, work done as development or otherwise not required by the
Act does not come within the meaning of sec. 81, but {s a matter
of contract between the parties; and a breach thereof would be a
matter for the consideration of another Court

That see. 123 did not apply.

Application by William A. Donaghue under see
tion 81 of the Mining Aect to have the interest of the
respondent, L. J. Singleton, a co-holder, vested in him
in default of ||¢'rfl»l'lllzlll1'1' of a ]irulm]‘lin]l“\h' share of
working conditions,

J. W. Mahon, for applicant.
Respondent not represented.
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3rd December, 1912.

Tue CommissioNer.—This is an applicafion under
sec. 81 of the Mining Act to have the interest of the
respondent L. J. Singleton, who is a co-holder with
the applicant, vested in W. A. Donaghue, the appli-
cant, for failure to contribute his agreed share of
certain work done upon the claim in question. The
mining claim in dispute is known as 13674, recorded
in the Recording Office for the Temiskaming Mining
Division, and consists of the south-west quarter of
the north half of lot 10 in the 1st concession of the
township of Tisdale, and the claimant is the recorded
holder thereof,

On the 8th day of January, 1910, William A. Don
aghue entered into a written agreement with Leonard
J. Singleton, which in part recited that Singleton had
filed a dispute against the said claim, and in order to
settle the dispute and to remove it from the records
of the Recording Office the parties agreed in part, as
follows: The claim was to remain recorded in the
name of W. A. Donaghue, who acknowledged that
Singleton was entitled to a one-fifth interest and
agreed to hold the said one-fifth interest in the said
claim in trust for him., In consideration of the ac
knowledgment of Singleton’s part ownership as afore
said he agreed to perform or cause to be performed
forthwith after the execution of the agreement at least
30 days work as required by the Mining Act to be
done upon the said claim. He further agreed in the
langnage of clause 4 of the said agreement to do as
follows: *“ The parties hereto agree each with the
other that the expenses of any further work beyond
the said thirty days work that may be done upon the
said mining claim shall be borne by the parties hereto
in the following proportions: The party of the first
part shall pay two-thirds of the cost of the said work,
and the party of the second part shall pay one-third
of the cost of the said work.”” And the agreement
closes by stating ‘‘ that the majority interest in the
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said claim shall govern in all questions arising regard
ing the arrangement and disposition of the said
claim.”’

On the 4th day of February, 1910, 30 days work
had been recorded as done on the said property, and
on the 29th of September of the same year 210 days
work had been filed and recorded, making in all 240
days assessment work done upon the said mining
claim. Upon completion of 240 days work and com
pliance with other requirements of the Aet the holder
of the claim is entitled within three yvears and six
months from the date of recording of the claim to
apply for a patent.

Mr. Singleton is a prospector and at the time he
lodged a dispute against the claim and entered into
the agreement of the 8th of January, 1910, represented
a party of men known as the Watson Syndicate, which
was composed of S, H. Logan and R. B. Watson,
both of the town of Clobalt, and others, and his interest
in the claim was as agent for or partner with the mem
bers of the Syndicate. Mr. Donaghue caused monthly
statements of work done upon the claim to be sent to
Mr. Logan at Cobalt, showing the expenditure for that
month, and requesting payment of one-third of the
cost which Singleton had agreed to pay. Mr. Logan,
who apparently was the financial agent of the Syndi
cate, satisfied Mr. Singleton’s obligations under the
said agreement until July of 1912, when Mr. Don
aghue says the Syndicate had paid or caused to be
paid for work done upon the claim the sum of about
$£1,000, I will mention now the fact that the Syndicate
had received through Mr. Donaghue $900, being Mr
Singleton’s portion of a payment made upon the pro
perty which had been taken under option by a prospee
tive buyer, so that at the time of the default the'
amount expended by the Syndicate for work done and
the amount received by them as above nearly balanced

Substitutional service was allowed to be made on
Singleton through Mr. Logan and by registered let
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ter, and he was in Haileybury when this application
was heard, but did not appear in person or through
counsel.

Early in August, 1912, Donaghue sent a statement
as usual to Logan and at the same time drew upon
him through a bank for the July work, when the draft
was returned with a request to allow the matter to
stand until the 1st of October. In September another
statement was rendered to Logan for the expenditure
made in August, with a draft attached thereto, to
which a reply was made to bring the matter up again.
Shortly after this Donaghue wrote Logan requesting
a settlement of arrears, to which a reply was not re-
ceived,

Frank S. Malcolm, who has an unrecorded interest
with Donaghue, at the latter’s request and in the
month of October went to Cobalt to see Logan, when
he was requested to wait there a few days until Mr.
Watson returned, when the question of arrears would
be discussed. Mr. Maleolm waited until Mr. Watson
returned, and again pressed Logan for a settlement,
when the latter replied that he would not do any
thing more himself, but was trying to get the other
members of the Syndicate together., Mr. Malcolm in
his evidence said that Logan complained that as
Singleton under the said agreement must pay for one-
third of any work Donaghue might wish to do upon
the property, that their expenditure might become
very heavy and he could not get the Syndicate to act
in the matter. Some work was done in the following
months of September and October, statements for
which were not sent to either Singleton or Logan or
any other members of the Syndicate. Contribution
under the said agreement is now |asked for from
Singleton for work done in the months of July, Aug-
ust, September and October, 1912, upon the said claim,
which amounts to $207.69. In the October statement
an item of $35 is charged and is set out as Malcolm’s
expenses to Cobalt to interview Mr. Logan. This item
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I would not in any event allow to be charged, but in
other respects the amounts charged and shown in the
statements filed appear to be reasonable and not ex
('\‘.\\i\'l‘.

The applicant, in his notice of claim, states ** that
the grounds of claim are, that the said L. J. Singleton
has not paid his proportion of the work done upon
the said mining claim as required by the agreement
entered into between the said Singleton and myself
on the 8th day of January, 1910.”" Seection 81 of the
,\lining Act says:

“Where two or more persons are the holders of an unpatented
mining claim each of them shall contribute proportionately to his
interest, or as they may otherwise agree between themselves to the
work required to be done thereon. In case of default by any holder
the Commissioner, upon the application of any other holder and
upon notice to and after hearing all persons Interested or such of
them as appear, may make an order vesting the Interest of the
defaulter in the other co-owners upon such terms and conditions
and In such proportions as he may deem just.’

The default ecomplained of is not for refusal to
contribute towards the work *‘ required to be done
thereon,”” but for work done nearly two years after
the necessary working conditions required by the Act
had been performed. I understand the words in the
said section, *“ work required to be done thereon,”’
to mean work required to be done on the claim as a
condition of holding. The work required to bhe done
by the Act is 240 days of 8 hours per day, and this
had been done long before the default in question
Work done as development work or otherwise not re
<|1lil'w] by the Act does not come within the meaning of
sec. 81, but is a matter of contract hetween the parties
and a breach thereof would he a matter for the con
sideration of another Court.

Mr. Mahon, for applicant, contends that if the facts
in the case do not come within sec. 81 T have power
under sec. 123 to grant the relief asked for. 1 do not
think so. T am of the opinion that my jurisdiction to
grant an order vesting the interest of the respondent
in the applicant on account of failure to contribute
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towards ‘‘the work required to be done thereon,” is
confined to sec. 81 of the Act,

The work required to be done by the Act as a
condition precedent to the right to apply for a patent
is only for my consideration, and T do not think the
written agreement referred to, even though it may
mean the respondent was compelled to contribute to-
wards any work done on the claim, assists the appli
cant as far as my jurisdietion is concerned. The agree
ment in question does not provide that upon defanlt
the interest should vest in the co-holder, and even if
it did so I doubt if T would have power to make an
order to that effect.

The notice of claim is for contribution for any
work done on the claim, not for work to he done hy
virtue of the Mining Aet, and for these reasons the
application is dismissed, without costs, as the respond
ent did not appear,

(THE COMMISSIONER.)
TOUGIH v. YOUNG

Verbal Agreement for Division of Commission—Purchase of an
interest in the Propertics by one of the Parties to Agreement
Statute of Frauds

Tough, having the right to sell certaln claims on commission ar-

ranged with Young to assist him, profits to be divided equally

Young purchased a three-quarters interest in the same claims

from the owners and afterwards sold all but a three-eighths

interest,

Tough clalmed, under the verbal agreement, he was entitled to one-
half the profits made on the one-half interest retained by Young

Held, the agreement between the parties was to sell the claims for
$15.000 and divide the agreed commission, but not that Tough
should, In the event of a sale whereby an interest was purchased
by Young, have an equal interest with him.

That, as the agreement relied upon by the claimant was made after
the claims were staked and was not in writing as required by
sec, 71 (2) and not being partners, the claimant's case failed
also on that ground




TOUGH V, YOUNG, 11

Claim by Robert R. Tough to a 3/16 interest in
certain mining claims pursuant to a verbal agreement
made with the respondent W, C. Young

Frederick Elliot, for elaimant.

W. A. Gordon, for lt-.\]mlin]«'lll.
ith December, 1912

Tur CoMMISSIONER. The eclaimant Robert R.
'l'ull:ll claims to be ent tled to an lllllli\ill“ll three
sixteenths interest in mining claims L-1829-1830-1831
and 2103, all situate in the Larder Lake mining divi
sion, out of the interest held by the respondent W. C.
Young, under a verbal agreement entered into hetween
them in the month of October, 1911,

The claimant filed an affidavit which forms part of
the record in this case in which he states that in the fall
of 1911, he received instruetions from the then owners
of the claims in question, Edward Hargreaves and W
H. Wright, to sell the claims for $15,000, he to receive
a commission of ten per cent., and that he arranged
with Young to try to sell the properties as a partner
with him in which all profits were to be divided
equally.

Claims Nos. [.-1829-1830 and 1831 were staked and
recorded in the name of W, IL. Wright and L-2103, in
the name of Edward IHargreaves, and subsequently
and at the time of the trial of this matter the respon
dent Young .‘l]»]lx';ll'wl as a holder of a three-eighths
interest and Wright with a non-assessable one-quarter
interest,  All of the said claims were staked and re
corded prior to the agreement purported to have heen
made between Tough and Young in October, 1911.
Mr. IHargreaves is a brother-in-law of W. Il. Wright,
and they co-operated in effecting a sale of their inter
ests.  Mr. Tough secured from Wright a verbal op
tion to sell the properties for $15,000 eash, upon which
a commission would be ||:Ii'] of ten per cent. Mr.,
Tough was acquainted with Mr. Young, having through
him sold a mining elaim of his to one Flynn in Ocfober,
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1911, Mr. Tough, after securing the option on the
claims in question, went to Young at Haileyvbury, in-
formed him of the option, and asked if he could find
a purchaser for the claims at $15,000, to which he
states Young answered he thought he could, and would
go to Toronto that night. At this interview Tough
states in his evidence that the agreement was that they
should split the commission or any other profits to he
made, and his explanation of profits was that they in-
tended to increase or load the option price from
Wright in order to make more than ten per cent. com-
mission, and that in the event of a sale in which only
a portion of the claim was sold, he was to have a half
interest with Young in the portion to be retained.

Mr. Young did go to Toronto the night of this con-
versation or the next night thereafter, but he explained
he had intended going in any event on other business.
However he met Mr. Flynn there and induced him to
go up to Swastika, near which the properties are, and
make an inspection. Mr. Young said he quoted the pro-
perties to Flynn at $15,000 net, expecting to be repaid
for his trouble out of the commission to be paid by
Wright, which was to bhe divided between him and
Tough. Mr. Tough says Young wired him from Tor-
onto to get samples of the rock, have some assays made
and to send them to him at Toronto, which he did. A
few days after Flynn and Young came to Swastika,
visited the claims in company with Tough and immedi-
ately after the inspection Mr. Flynn told Mr. Young he
would not purchase. That night Young met Wright
and told him if he would come to Haileybury and dis-
cuss a sale of the properties he might buy them him-
self,

After Mr. Flynn’s visit to the claims Tough had a
talk with Wright and secured an extension of the op-
tion for 15 days at the same price of $15,000, but
Wright wanted that price for a three-quarter interest,
as he was anxious to retain a quarter for himself, he
having made a recent discovery and thought the claims
more valuable than when the first option was given.
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In October, 1911, Mr. Tough wrote Young advising
him of the extension of the option and admits that he
did not again see Young until some time in December
of the same vear, but states that he knew in November
that Young had purchased the elaim from Wright and
Hargreaves.

From that time until the trial of the action Tough
says that he met Young at intervals of a month or so,
sometimes in Haileybury and once in Toronto at the
King Edward Hotel, and each time asked him what
interests they had in the property, and the replies fol
lowed, that ‘‘he had retained a good interest, ‘that’ he
had got some real money,”” and when pressed as to
what was the extent of the interest retained by Young
the latter replied ‘‘nearly a half.”” On another oceca
gion last winter when Tough happened to meet Young,
as he put it, Young is said to have offered him a one-
sixteenth interest, which he refused. Tough’s state-
ments of what took place at these meetings is emphatie
ally denied by Young in his testimony at the trial. 1t
is admitted by Young that Tough did introduce Wright
to him at Swastika and that he was the first to mention
the properties in question to him.

Shortly after Flynn’s and Young’s inspection visit
to the claims Wright and Hargreaves came to Hailey-
bury and called upon Young and offered the claims to
him. At this time Wright and Hargreaves held a
one-half interest each. An agreement was not reached
at the first meeting, as Young wanted an option, but
this Hargreaves refused to give. They returned to
Young’s office next day, when an agreement was ar-
rived at whereby Hargreaves sold his half interest in
the four claims for $6,000 and Wright a one-quarter
interest for $1,500, and the further consideration that
Young would do all necessary assessment work upon
the claims to permit a patent heing secured thereto,
and upon other terms and conditions as set out in
written agreements prepared by Messrs. Day & Gor
don of Haileybury, and dated 1st November, 1911,
which agreements were duly executed and placed on
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record in the Recording Office at Haileybury on the
8th day of November, 1911.

As Young had under his agreement with Wright
and Hargreaves to perform 960 days’ assessment work
upon the properties, which cost from $3,500 to $4,000,
not including the cost of a shot drill, it will be seen
that this work was a very material part of the consider
ation moving to Wright, and while he got less in cash
than Hargreaves he retained a quarter non-assessable
interest in the claims.

Wright does not deny that he promised Tough a
commission of ten per cent. if a sale were effected, and
Hargreaves states Wright told him of his obligation
to Tough in the event of a sald. Mr. Wright admits
that he did not mention to Young the question of
Tough’s commission as he thonght Young understood
it, and Iargreaves says that Young told him that he
would look after Tough, otherwise he would not have
reduced his sale price from $7,500 to $6,000, and
Wright takes the same stand.

Mr. Wright has not heen released hy Tough from
his promise to pay a commission nor does he appear
to have bheen unduly pressed by him to make payment,
but he has agreed to give Tough a one-sixteenth part
of any money he derives from the sale of his quarter
interest in the four claims, in order, as he states, to
make up to him in part the agreed consideration, but
he would not have agreed to pay a commission if he
had known Tough expected to have a half interest with
Young in any profits made upon a resale or of a divi-
sion of any interest held by Young.

Mr. Young, who has heen dealing in mining claims
since 1906, in his version of what took place in his in-
terviews with Wright and Hargreaves prior to and at
the day of the sale, explains that he told them that as
the sale to Flynn had not been made and as he was pur-
chasing the properties himself, a commission would
not have to be paid to Tough and that it was not con-
templated by Tough when he asked him to sell the pro-
perty that he would he the purchaser of the properties,

e ———
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and he was most emphatic in his denial that he told
Hargreaves he would look after Tough. Mr. Tough
was not present at any of the interviews between
Young and Wright and Hargreaves nor had he assisted
in any way in the sale to Young bevond the introdue-
tion at Swastika, It is a matter of surprise to me
that as Mr. Tough knew in November, 1911, that
Young had purchased the claims he would not have
gone to the Recording Office in Haileybury, where he
would have found the agreements of sale had been
placed on record on the 8th day of that month, and
from their perusal the exaet terms and conditions of
the =ale would have been learned. Instead of doing so
his evidence is that he kept meeting Young from time
to time after the sale was known to him, and his per
sistent enquiry was ‘‘ what interest do we hold?”’

The proper time for Tough to have asserted his
rights was immediately after the sale had bhecome
known to him. It does not appear from the evidence
that Mr. Tough consulted a lawyer or put his claim
on record addressed to Young, and the latter states
that the first he knew that action had heen hegun was
when he saw it in a newspaper.

The purchase price and assessment work done on
the properties has cost Mr. Young about $11,000, upon
which must be eredited $3,750 received from I. D.
Symmes, who purchased a three-eighths interest in
the claims and paid towards the assessment work about
$1,000.  Had Mr. Young in mind Mr. Tough’s alleged
right to one-half of his holdings when he made this
large expenditure? 1 think not on the facts hefore me
That Mr. Tough is entitled to commission to be paid
by some of the parties involved in this litigation is ad
mitted, but with the question of commission on a sale
of the properties or an interest in the proceeds T have
no concern, as I believe it would he ‘u‘_\n]ul my ‘illl'lﬂ“l'
tion to deal with.

The claimant’s notice of claim sets up that he is
entitled to *“ one-half the profits realized on the sale
thereof,”” which profits amounted to at least the three




16 MINING COMMISSIONER'S CASES,

eighths interest now held by the respondent. And
again in his affidavit filed he claims he was entitled to
receive one-half the profits or one-half the interest
retained by Young on the sale or option of the claims.

After a careful consideration of the facts, and not
doubting the sincerity of Mr. Tough’s evidence, I have
reached the conclusion that the arrangements between
the parties was to sell the claims for $15,000, and divide
the agreed commission, but not that Mr. Tough should,
in the event of a sale whereby an interest was held hy
Mr. Young, have an equal interest with him in the
same.

I have dealt with the facts and disposed of the case
upon its merits, but as the defendant’s counsel has
raised the question of the Statute of Frauds being a
bar to the action, I will pass upon it. The claimant
in that part of his claim wherein he sets up a right to
an interest in the mining claims in question is an-
swered, I think, by see. 71 (2) of the present Mining
Act. He asks for part of the profits or in the alter-
native an interest in the mining claim in question. As
the contract set up by the claimant was made after
the claims were staked and was not in writing as re-
quired by the said section, and had reference to an
interest in or concerning mining claims, and as he was,
in my opinion, not a partner, the claimant’s case fails
on this ground also.

Claim dismissed with costs,
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(THE COMMISSIONER.)
DURKI v. SAINIO,

Claim for Interest in Property—Partnership—Weight of Evidence
—Credibility—Onus of Proof

Application to establish an interest in the claim of the respondent

The evidence of the claimant was denied by the respondent,

Held, the claimant failed to satisfy the onus of proof, and claim
dismissed.

W. F. MacPhie, for claimant,
A. G. Slaght, for respondent
D. O’Sullivan with Mr, Slaght.

6th December, 191

1

Tue Commissioxngr.—The claimant alleges that he
is a partner of the respondent and entitled to an un
divided one-seventh interest in the claim staked and
recorded in the respondent’s name,

The property is situate in the Gillies Limit, which,
by proclamation, was opened to prospectors on the
20th of August, 1912

In consequence of the opening of this territory to
prospectors, many who were aware of the intended
proclamation reconnoitered the area and were pre
pared on the day of the opening to stake and record
the particular property they had in view. The parties
to this dispute were amongst the many who had de
cided to stake an anticipated claim if possible

Alexander Durki had associated with him in his
party John Helstein and Oscar Nordlund, and Joln
Sainio’s party was composed of Frank Mikkala, Henry
Pannala, Alfred Hiervonen and John Louma. On
the afternoon of the 9th of August, 1912, Durki and
his party arrived at a boundary of the Gillies Limit,
where Sainio’s party was, and had been camped for
five days previous thereto, Between 7 and 8 p.an. of
the same day Durki and his followers ecalled at

M. 2
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Sainio’s camp and remained with them until the next
day. According to Durki his partners Helstein and
Nordlund had selected a property they desired to
stake, and about 4 o’clock on the 19th he made an
inspection of it, but Helstein in his evidence said they
had no ground in view and took their chance with other
prospectors. If they had previously selected a claim
why it was not staked did not come out at the trial.

John Louma agreed to grubstake Sainio and his
party and did so and paid the cost of recording the
claim and subsequent legal costs in connection with a
dispute which had been filed against the claim, but
which at the time of the trial had been settled. As
Louma was financier of the party he was allowed to
stay at his home in Cobalt, whilst the others went out
to discover and stake, so he was not at the camp
when Durki called, nor did he take part in the stak
ing of the claim.

[t is contended by Durki that Sainio asked him to
leave their bags at his camp and join his party in
order that they might make sure of staking at least
one claim, and that night before 12 o’clock Sainio
took him to see the discovery on the claim in question
He further contends that it was understood that the
seven men should have a one-seventh interest each in
any claim staked, Whilst waiting for the hour of 12
midnight to come Durki and his party made posts to
he nused in staking, and the time was otherwise passed
in telling stories,

At this time Durki and his followers had decided
it would be too difficult for them to stake a claim on
account of the great number of prospectors in the
vicinity, and it was admitted they were not experi
enced prospectors, nor had they heretofore staked a
claim. At the earliest point of time on the morning
of the 20th the seven men lit a fire within 20 feet of
the discovery made on the claim and there made their
camp. The staking then proceeded and as to the pro-
cedure and who were active participants in it is a

e SS——
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matter of uncertainty on account of the direct con
tradiction in the testimony on this point. The evi
dence for the claimant is that Helstein planted the
discovery post, and Durki posts Nos. 3 and 4, and that
Sainio wrote upon them.

The respondent claims that he put in the discoy
ery post; Frank Mikkala states he erected posts Nos
1, 2, 3 and 4, and their evidence is corroborated by
that of Alfred Hiervonen. Bevond the planting of
the discovery post and posts Nos. 3 and 4 the claim
ant or his party did not apparently take any further
active part in the staking of the claim. It was decided
to allow the claim to be staked and recorded in the
name of Sainio, and on the day of the staking he and
Pannala went to Haileybury, recorded the claims and
afterwards returned to the property where they re
mained for several weeks. The elaimants Nordlund
and Helstein all state that when they arrived at
Nainio’s camp he asked them to join his party and all
would become equal co-holders in whatever they might
stake. At the same interview Durki asked Sainio if
he required any money and the latter replied that it
had been advanced and he would ask for it when
needed, A few days after the elaim had been recorded
Durki went out to the property and again asked Sainio
if he wanted any money, as at this time he knew a
dispute had been filed against the elaim, but Sainio
said it had not yet been recorded and he was not vet
in need of funds. Subsequently in September the re
quest to assist towards the general expenses connected
with the property was again made by Durki and again
refused by Sainio. About the 28th or 29th of October
Durki met Sainio in Cobalt, when Helstein was pres
ent, and offered to assist in doing the assessment
work then being done on the property, but Sainio re
fused the offer, saying that Durki’s party had no
interest in the claim which belonged to him and his
companions, In rely to this evidence Sainio says that
Durki did come to his camp shortly after the stak-
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ing, stayed about half an hour and went away and
nothing was said about his claiming an interest in
the property. He also admits meeting Durki about
the 26th of October and again on the 22nd of No
vember, when Durki did claim an interest, and Sainio
told him that he was not a partner of his and had no
interest in the property. Durki and Sainio had been
acquainted for three or four years. The claimant’s
evidence is supported by apparently two disinterested
witnesses, one Abraham Pittisalo, who said that in
August he met Sainio, whom he knew, and asked him
how he got along recording the claim and how many
were in the erowd who had an interest in the property,
to which Sainio replied ‘‘ seven.”” The other witness
called was Annie Pittila, who at the time of the con
versation referred to was in Durki’s home nursing
Mrs. Durki, who was ill, and Hiervonen, a partner of
Sainio’s, was there, and she asked him if they were
to divide and he replied * yes.”” She said she did
not ask him how many were to divide, but had refer
ence to Durki and his party. The evidence of the two
independent witnesses was not contradicted by the
respondent.

I am asked to find a partnership which would entitle
the claimant to a one-seventh share or interest in the
property in question, It is urged that the plaintiff’s
cause is supported by unbiased evidence, It is quite
true two witnesses were called who were not inter-
ested in the claim, but I cannot say they were strietly
unbiased witnesses.

The claimant is further supported hy the evidence
of his two partners, but then I am confronted by the
testimony of Sainio and his four partners, which in
effect is a strict denial of the essential points in the
evidence given on hehalf of the elaimant, so that
the forces are evenly divided,

All of the witnesses were foreigners unable to give
their evidence in English, o that their testimony
reached me through an interpreter, and as to their
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credibility I cannot speak, nor can I judge from their
deportment in the witness box the value 1 should
place upon their evidence

The pl;limiﬂ' appe ared to give his evidence freely
and earnestly. On the other hand the respondent did
not impress me favourably, but in other respects the
evidence of the other witnesses was given without
hesitation.

[ am strongly impressed by the fact that Sainio’s
party had been organized and financed and went to
the immediate neighbourhood of the elaim five days
hefore the lands were thrown open for discovery. They
knew of this particular claim and set out with the
avowed objeet of securing it. On the other hand
Durki went out to discover. If he had a claim in view
as he stated, Helstein was apparently ignorant of it,
and if H:l-_\ did, as Durki states, look over the pro
perty they had in view they did not, either hecause
H-vv\ thought l]u‘.\ could not on account of the large
number of prospectors around or because they counld
not make a sufficient discovery, stake it.

[t must be borne in mind that they had decided not
to try and stake the elaim Durki \in'.'llr of hefore they
first called upon Sainio at his ecamp about 7 p.m. on
the night of the 19th

Why the necessity of seven men to stake one claim
upon whose limits they were camped waiting the hour
when they might stake it? If Sainio had assigned
each of the seven men a special duty that night in
connection with the staking, the claimant’s conten
tion would have appeared more reasonable to me, hut
this was not done, nor was there any undue haste
shown in blazing the lines or placing the stakes. T do
not disregard the evidence of the two apparently dis
interested witnesses called on behalf of the claimant,
but even so the claimant has failed to satisfy the
onus of proof. Under the circumstances I believe I
will be doing substantial justice in the case by dis-
missing the application, but without costs.
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(THE COMMISSIONER.)
SLOAN v. TAPLIN.

Dispute—Recording of Mining Claims—Staking—Afidavit of Claim-
ant made before Claim was Staked — Necessity for Personal
Enowledge — Compliance with Statutory Regquirements — Sub-
stantial Compliance — (Sec. 68),

Section 59 of the Mining Act of Ontario governs the recording of
mining claims, Making an affidavit in the form required by the
Mining Act does not establish a valld clalm unless the afidavit
is true.

A licensee must swear to only what he knows at the time to be true
and cannot be allowed to assume the fact to be true in order that
he may defeat the claim of a more consclentious staker who has
disregarded time in order that he might condition himself to de-
pose to what he personally knew to he true,

Held, also, that the respondent had substantially complied with the
requirements of the Mining Act.

T. B. Sloan and V. E. Taplin caused mining claims
to be staked out in the same property in the Gillies
Limit. Taplin was the firzt to record. Sloan filed his
application and entered a dispute against the Taplin
claim, alleging an affidavit of staking sworn to before
the staking was complete and based upon knowledge
not personal to the deponent and in other respects
setting up an incomplete staking.

A. G. Slaght, for disputant.
J. W. Mahon, for respondent.

ith January, 1913.

Tue Commissioxngr.—The dispute filed herein has
been transferred to me hy the Recorder for adjudica
tion. The disputant attacks the respondent’s title to
the claim in question and asks that his own applica-
tion for the same property be put on record.

The claim covers part of the south-east quarter
of the east half of the south-east quarter of block
one, situate in the Gillies Limit, which by proclama-
tion was opened to prospectors on the 20th of August
last,
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The contemplated action of the Government to
open the limit for prospecting purposes had been
generally known prior to the 20th of August, and in
consequence a very large number of prospectors had
assembled at the limit at midnight of the 19th of
August last, ready to stake a claim if possible,

V. E. Taplin, a licensee, who was acting for the
respondent, was one of the anxious many and at 12.01
on the morning of the 20th had erected a discovery
post on the claim. He was accompanied by Fred.
Langford, W. St. Amand and one Stanlick. He made
the necessary stakes prior to staking and immediately
after midnight in company with St. Amand placed
the stakes in their respective positions. Mr. Taplin
instructed Langford to go to the position where No. 1
post would be erected and remain there until it was
time for him to stake, and Stanlick was to remain and
stake at post No. 3 and St. Amand was to look after
posts Nos, 2 and 4. A few minutes after 12 mid
night and after he had issued his instructions and
placed his discovery post in position, Taplin left for
Haileybury to record the claim, which was done about
9.50 a.m,

It was admitted by Taplin that he had not person
ally erected the posts Nos. 1, 2, 3 and 4, or blazed the
lines, or in fact done more than make his discovery
and place a discovery post thereon prior to the time
he made the affidavit of discovery and staking and
recorded the claim. On this admission counsel for
the !“>]llli.‘”t1 ]ll:|<‘1i1':|][)' rested his case. No evidence
was offered by the disputant affecting the complete
ness of the staking or the nature of the discovery by
Taplin.  After recording the claim Taplin went to
Cobalt, where he had lunch, and returned to the elaim,
reaching there between 2 and 2.30 in the afternoon.
On his arrival he met Sloan for the first time and the
latter told him of his discovery, where it was situate,
and remarked that he was the righttul holder of the
claim. Taplin did not inspeet Sloan’s discovery but
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went to his own Nos. 1 and 2 posts, which he says he
found properly erected and in place, and then ordered
the men to widen the blazes as in his opinion they
were not wide enough and not such as the Aect re
quired. On the next day, the 21st, he inspected his
Nos. 3 and 4 posts and found them placed satis-
factorily, so that it was the day after the claim had
been recorded that he was personally aware the stakes
had been properly erected, and it was the afternoon
of the 20th before the claim had been blazed to his
satisfaction.

While Taplin was hurrying to the Recording Office
his three men proceeded to stake the claim. Langford
put up No. 1 post and remained there until 9 a.m.,,
when he joined St. Amand at breakfast and after-
wards assisted in blazing and cutting trails, Stan-
lick erected No. 3 post and assisted St. Amand in
]l]:lt'illL’ No. 2, and the latter also ereected No. 4 post,
and all of these posts were placed and erected after
Taplin had left the claim on his way to Haileybury
to record. It would appear that they all had break
fast about 9 a.m., the hour definitely fixed by Lang
ford, and St. Amand says it was broad daylight,
and it might have been after 8 a.m. when they had what
he called a lunch. He also admits that it took them
three or four hours to complete the blazing and make
trails after breakfast, so that it would have been noon
before the stakes were in place and the bhoundary
lines blazed.

Mr. Taplin was fully alive to the fact that in order
to stake a elaim and be the first to record it he must
use expedition, and adopted plans of procedure which
would facilitate the work. He knew that to remain
upon the claim until it was properly staked -would
place him upon equal terms with any other licensee
staking the same claim and in that ease the race would
be to the swiftest. That night it seemed to be a ques-
tion of the survival of the quickest, and while the
method adopted by Taplin was well conceived it could

T
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not be said to bhe fair to one who staked himself or
personally superintended the staking before leaving
for the Recording Office

The one 1|||l->liull to bhe ('ull\.ll]t‘l'l‘n] i\, did '|‘:\]|]ill
conform to the requirements of the Mining Aet? See
tion 59 of the Aet governs the recording of mining
claims. It will be observed that a licensee may stake
out a claim on his own or any other licensee’s behalf,
but if on behalf of another licensee, the application
must recite the name of the licensee by whom the
valnable mineral in place was discovered, and the
name of the licensee on whose behalf the application
1s made, the letter and number of their licenses, ete
The ull‘\n‘|7 of the enactment is no doubt to make known
to the world not only on whose hehall’ the staking has
heen done, but the actual staker himself, As it was

not in question and the form of the application ap

1
pears to be in compliance with the Aet, it may be
presumed in this respeet Taplin had committed no

irregularity. The application is a request to be re
corded and sets out a short deser |[v!i"11 of the lwu‘:\ll?}.
the time of discovery and date, the date of staking and
in whose name the claim ig to be recorded, and the di
mensions of the claim. Appended to the application
is a sketch or plan showing the discovery and corner
posts and their distances from each other in feet
The application and sketeh or plan must be accom
panied by an affidavit in form 6 of the Aet, which
affidavit must be made by the discovering licensee,
showing a discovery of valuable mineral with partien
lars of the kind of ore or mineral discovered, the date
of discovery and staking out, and stating that the dis
tances given in the application and sketech or plan
are as accurate as they could reasonably be ascer
tained, and that all the other statements and partien
lars set forth and shown in the application and sketch
or plan are true and correet; also that at the time of
staking out there was nothing upon the lands to indi
cate that they were not open to be staked and that the
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deponent verily believes they were so open, and that
the staking is valid and should be recorded, ete. The
application as required with sketch or plan attached,
accompanied by his affidavit, were filed and sworn to
by Taplin at or before 9.30 a.m. on the 20th August,
1912

Was Taplin seized of all the facts he swore to at
the time of making his affidavit? It will be remem-
bered that after placing his discovery post, and within
a few minutes after 12 midnight he left the claim and
did not return to it until between 2 and 2.30 p.m. of the
same day.  While the four corner posts were placed by
hig men probably before 9.30 a.m., that morning on
their own evidence they had not completed the blazing
and marking of the boundary lines until nearly mid
day, and their operations were continued in the after
noon under instructions from Taplin, who was not
satisfied with the completeness of the blazed lines.

The affidavit of discovery does not say ** I staked,”’
or that *“ I staked prior to the claim being recorded,”
but when one undertakes to depose to facts it must
be understood that the facts sworn to are accomplished
acts. The application states that the elaim was staked
out and the lines eut and blazed on the 20th of Aug-
ust, and the affidavit on the back thereof sets out the
same particulars. Taplin admitted that he assumed
that what he ordered to be done was done, and felt
justified in swearing to acts done that he had no per
sonal knowledge had been performed or could safely
conjecture had been done prior to the making of the
affidavit, The method adopted was a means to an
end and he was prepared to take the chance of perjur
ing himself rather than be defeated in his purpose.
The affidavit was untrue and deceptive at the time
sworn to, The sketch or plan must have been pre-
pared before the lines were made or the distances
properly or accurately measured, and certainly be-
fore the staking had been accomplished, and how could
he say that there was nothing upon the claim to indi-
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cate that it was not open for staking when he had not
on that day prior to filing his application gone over
the claim. Beyond the fact of the discovery the affi
davit was mere conjecture, T believe that Taplin felt
assured he could safely make the affidavit, but he
courted disaster in doing so. The mere swearing of
an affidavit in the form required by the Act can give
no valid claim unless the affidavit is true,

The claim had not been staked at the time the ap
plication and affidavit were handed to the Recorder
and the claim recorded, and therefore I find that the
respondent has no valid claim upon the property in
question under the above-mentioned staking and ap
plication. To find otherwise would be to open the
door to false swearing and very loose methods of
staking. A licensee must swear to only 'what he
knows at the time to be true and cannot he allowed
to assume the fact to be true in order that he may
defeat the claim of a more conscientions applicant
who has disregarded time in order that he might con
dition himself to depose to what he personally knew
to be true.

There will therefore be judgment declaring the
respondent’s application and staking invalid, and that
the record of his claim should be cancelled

The disputant T. B. Sloan eclaims in his dispute
filed against Taplin that he is entitled to the said min
ing lands under discovery, staking and application
filed therefor, numbered in the Recording Office as
C-961. His discovery was made at 12.01 on the morn
ing of August 20th last, and his discovery post planted
150 feet from Taplin’s, He erected the discovery post,
also Nos. 1, 3 and 4, and one Mick White [vl.‘lllh'l] his
No. 2 post. As he went around the claim he blazed
odd trees, following a surveyed line which he found
around the claim, except between posts 3 and 4, so
that I am able to find the demarcations of the claim
were well defined. From this discovery post he went
to No. 1, and blazed a line between these posts, and
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from there around the claim until he reached No. 4, at
which point he left for Hailevbury to record the elaim.
A. R. McLaughlin was with Sloan at the time he made
his discovery and planted his discovery post, and fol
lowed him to where he erected No. 1, but at that point
left him as Sloan was travelling too fast for him to
follow. Mr., Taplin questions Sloan’s staking and
his chief objections are that Sloan’s No. 1 post had
not on the 20th, written upon it the distance from
the discovery post, that he had written upon it July
20th, 1912, instead of August 20th, 1912, and that the
sketch or plan attached to Sloan’s application was
incorrect, as his No. 2 post was situate on the easterly
boundary line of Gillies Limit, near an iron picket,
and not as shown on the plan, five chains to the west
thereof, and the further fact that he could not find
Sloan’s discovery post on that date. Neither Taplin
nor St. Amand could find Sloan’s discovery post, al-
though they admitted it might have been there, but
they did not see it. I accept Sloan’s evidence that he
made a discovery and erected a discovery post. I
am strengthened in this belief because Sloan was an
experienced prospector, and on the afternoon of the
20th, when he returned to the claim, he informed Tap-
lin of his staking, and where his discovery was, Mr.
Taplin, at that time, could very easily have asked
Sloan to take him to it, but he did not do 0. If Sloan
had not made a discovery and erected a post he would
not have been so candid with Taplin, and the latter
admits Sloan told him where it was to be found. Me-
Laughlin was present when Sloan put up his discov-
ery post, and held a light while he wrote upon it,
but what was written McLaughlin could not remem-
ber although Sloan had repeated it to him. On the
21st Taplin made another inspection and found that
the distance from the discovery post to the No. 1 had
been written on the latter. I have Sloan’s positive
statement that after he erected the No. 1 post and
stepped the distance from it to the discovery post, he
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wrote the distance upon the No. 1, and as there is no
doubt it had the distance written upon it when Taplin
made his serutiny on the 21st, I must find that it was
done at the time of the staking. It is admitted by
Sloan his No. 2 post should be on the easterly bhound
ary line of Gillies Limit and not as shown on his plan,
but in all other respects his plan is accurate. His
explanation of the error is that a Mr. Fisher prepared
the plan for him and that he did not realize the mis
take until after the application had been filed. The
dispute filed by Sloan refers to the south-east quarter
of the east half of the south-east quarter of Block 1,
Gillies’ Limit, which would, from plans produced, em
brace the easterly limit line, and his application places
his No. 2 post at the south-east corner of Block 1,
which would locate it where erected, that is on the
easterly boundary line of the limit, It is an error
which is not fatal to the validity of the application
and is corrected by the application itself, and there
has been no suggestion that it proved misleading. Mr,
Sloan candidly admits he blazed a tree here and there
when following a surveyed line between the corner
posts. The object of blazing on the two sides and
cutting the underbrush on the boundaries is no doubt
to fix the limits of the claim, and I find that what
Sloan did in the circumstances in this case was an
honest attempt to comply with the intention of the
Act. The placing of the words *“ 20th July * on the
discovery post was merely a mistake for the ¢ 20th
August,” and was not seriously urged by the dis
putant,

[ find there has been substantial compliance with
the requirements of the Mining Aect as to the staking
out by Sloan, and T feel it wiser in this case to extend
the elastie properties of sec. 58 of the Aect to any ir
regularities of staking rather than open the property
again. I therefore find the staking and application
of Sloan to be valid, and he will be entitled to the
lands embraced and set out in his application, and
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also in his sketch, other than the situation of his post
No. 2, which as a fact was placed and is to be found on
the eastern boundary line of the limit, not five chains
to the east thereof as shown on the sketch or plan
filed. As Taplin has been rather unfortunate in not
holding the claim he staked the application of the
disputant will be allowed without costs.

(THE COMMISSIONER.)
ARMSTRONG v. DWYER.

Dispute—Alleged Prior Discovery—Licensee Staking on Behalf of
Another Licensee False Afidavit — Delay in Filing Dispute

The disputant erected Nos. 2, 3 and 4 posts and made some
blazes Discovery and No. 1 post were planted by one En-
right, a licensee acting on behalf of disputant and so marked
It was intended Enright should record, but on objection being
taken by the Recorder, disputant made affidavit of discovery and
tendered his application, which was refused as respondent in the
meantime recorded an application for the same lands. Dispute
was filed alleging prior discovery and absence of discovery and
non-compliance with the requirements of the Mining Act by the
respondent,

Held, that neither the disputant nor Enright could honestly make
the affidavit of discovery, not having a personal knowledge of the
facts sworn to. See Sloan and Taplin (Godsoa) M. C. C, 22
that a discovery must precede the staking; and held also, that
the affidavit was untrue See Attorney-General of Ontario v
Hargraves, 8 0. W. R. 127; 10 0. W. R. 319; Collom v. Manlcy

32 8. C. R, at p. 378

Dispute by . H. Armstrong against mining claint
(1058 in the Gillies Timber Limit, recorded in the
name of the respondent Dwyer.

George Mitchell, for disputant.
A. G. Slaght, for respondent

13th February, 1913.

Trae ComwmissioNngr.—The dispute filed herein has
been transferred to me by the Mining Recorder for
trial. (The property in dispute is the north-east

T
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quarter of the west half of the north-east quarter of
block 8, situate in the Gillies Timber Limit, and known
as mining claim C-1058, in the Temiskaming Mining
Division). The Gillies Timber Limit was thrown open
to prospectors at midnight of the 19th of August,
1912, and the ]l;ll"ll‘~ hereto were, with many others,
i the vicinity of the limit at that time. The disput
ant Armstrong had previously known the claim in
question, and had arranged with one Owen Enright, a
prospector, to assist him in staking and recording the
claim. It was arranged that Enright should ereet the
discovery post at a point previously pointed out to him
by Armstrong and blaze a line to the point where the
No. 1 post should be erected and plant the post, and
then proceed as quickly as possible to the Recording
Office at Haileybury to record the elaim. In the mean
time Armstrong was to proceed with the staking. As
Enright had selected a claim adjoining the claim in
dispute which he wished to stake for himself, he gave
it his first attention and stated that immediately after
midnight, about 12,01 on the morning of the 20th, he
erected his discovery post on his e¢laim known as 956,
put up his corner posts and did the necessary hlaz
ing, all of which was completed in 5 or 6 minutes, or
at most within 10 minutes, and then crossed to the
adjoining elaim to assist Armstrong. He admits that
it might have been about 12,10 a.m. of the 20th when
he put up Armstrong’s discovery post, and abount 12,13
when he completed a slight blaze from the discovery
to the No. 1 post which he placed in position. The
l“»u»\v]') post and No. 1 he stated were prepared hy
him prior to midnight and had been written upon by
Armstrong in readiness to be erected or planted in
position, Armstrong, in his evidence, said that he did
not write upon either the discovery or No. 1 post,
but that Enright had done so, and hoth were emphatie
in their evidence as to this point. The posts had writ
ten upon them ‘¢ Staked by Owen Enright for H. H
Armstrong,”” and their respective license numbers.
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They had taken with them to the claim the day be-
fore the staking a form of application which Arm-
strong was supposed to have filled out, and in which
it was stated that the discovery had been made by
Enright at 12.01 on the 20th of August, 1912, and had
attached to it the plan or sketch required by the Min
ing Act. With this in his possession and immediately
after he had put up the No. 1 post Enright left for
Haileybury to record. It was arranged amongst the
prospectors assembled at the Recording Office wait
ing admittance to record and the Mining Recorder,
that one man should record only one claim, and as
Enright had his own claim to record he that evening
sent word to Armstrong advising him that he must
come in and personally record his claim.

After Enright had left for the Mining Recorder’s
Office Armstrong proceeded to complete the staking
and it was after 3 a.m. when he had made and erected
his Nos. 2, 3 and 4 posts and made the necessary blazes,
and this being concluded he went to Enright’s camp
or claim 956 adjoining, where he stayed until it was
bright daylight, when he went around his claim to
see if everything was in order. At this time he did
not see any posts put up by Dwyer, the respondent
herein,

At 7 a.an. of the same morning Michael Dwyer and
his assistants staked the same claim, and planted his
discovery post in the neighbourhood of Armstrong’s
alleged discovery. Dwyer had known of what he ap
propriated as his discovery for several years before
Dwyer was with Enright on claim 956, and he states
that at 12.01 am. of the 20th, Enright was between
his discovery and No. 1 posts and from there he went
to his No. 4, which would be about 8 or 10 minutes past
12, so that as Enright had to walk from this No. 4
to Armstrong’s 1“\1'4»\‘1'!'} and then proceed to plant
Armstrong’s discovery and No. 1 posts, it must have
heen between 12.10 and 12,15 a.m. before he had erected
Armstrong’s discovery post




Prior to 7 a.m. Dwyer had seen the No. 1 post put
up by Enright on which was marked 12.01 a.m., staked
by Owen Enright for H. H. Armstrong, and that he
also saw Armstrong’s No. 2 and No. 3 posts, but

uld not find or loeate his No. 4, althoueh he scarched
in the locality where it shonld have bee He
also looked for Armstrong’s discovery post, hut
could not find it nor could he see any evidence of a
blazed line running from the No. 1 post in any diree
tion. John Killoran, who was helping Dwver stake,
saw the post which Enright erected as Armstrong’s
No. 1 at its position on the north-east corner of tl
claim, pretty much in an upright position, and this
was at 9.30 p.m. of the night of the 19th, and it had

written upon it ** Staked by Owen Enrvight for H, H

Armstrong,”” and his license number. At 5 or 6
minutes past 12 o’clock he saw Enright on elaim 956,
standing behind a tree, where he left him When

going around the claim in question with Dwyer
examined the No. 1 which Em t had put up and
found it to be the same stake as he had seen at 9.30
on the previous evening., He also looked for a blaz
from the No. 1 to the discover post but could not
find i, nor could he locate Armstrong’s No. 4 post, and
he states that many other prospectors in the vieinity
at the time also looked for the No. 4 post, but could
not find it

R. P. Graham and George Wallingford also gave
evidence to the effect that they looked for but could
not find Armstrong’s discovery post or his No. 4 post
on the morning of the 20th, nor counld they see any
blazes leading from his No. 1 post.  Number 1 post
was also seen placed in a semi-upright position at the
proper corner of the elaim by George Sherridan at
9.30 p.m. of the 19th, and he stated he was hired by
Dwyer to look around that night, and wateh wha
going on, and he was firm in his statement that |

saw a man who told him his name was Saunders pick

M.
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up the No. 1 post which was adopted by Armstrong
and drop it back again in its place at about 12.01 on
the 20th, and he remained in that place until 6 or 7
minutes past 12, but up to that time Enright had not
appeared,

After Dwyer had completed his staking he left
for the Recording Office and placed his application on
record. It was the evening of the 20th before Arm-
strong received Enright’s message. He left for Hailey
bury on the morning of the 21st, and met Enright,
who handed him the application he had intended re
cording, and as the application was made out in En
right’s name and the affidavit of discovery also, Arm
strong wrote his name and license number over En-
right’s name and license number, made the affidavit
of discovery on the back of the application and then
tendered it to the Mining Recorder for the purpose
of |N'ill:.{‘ ]'\‘l‘”l'ilt‘(L As l)\\.\t‘l' I':lll been recorded for
the same claim the application was placed on file only,

It was not until the 19th of Oectober, 1912, that
Armstrong filed a dispute, and it was Dwyer, the re
spondent, who took out the appointment for the trial
in order to 1l'|~|m~|' of the 1|'|\}lll1ln In the l!l\lrllln'
notice filed by Armstrong he sets up prior discovery
and no valid discovery by Dwver, and at the trial 1
allowed him to amend hy adding clause (3), as fol
lows—** Because the staking of said Michael Dwyer
was irregular, and not in compliance with the Mining
Act of Ontario.”

On Saturday, the 24th of August, Dwyer went
back to his elaim in order to place a metal tag upon
his No. 1 post, when he noticed that Enright’s name
had been removed from Armstrong’s No., 1. Some
days after the 20th, John Killoran found a blazed
line running from No. 1 post which was not there
on the 20th, and George Wallingford, on the 29th,
found Armstrong’s discovery post and a blaze which
was running in the opposite direction to his No. 1.
Joth Enright and Armstrong, who were called in
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reply, said that they had not altered the original word
ing on the discovery post or No. 1, nor had they auth
orized any one on their behalf to do so. To furthe:
confuse matters it remained for Barry Webster, who
was_called in reply by the disputant, to say that he
was with Armstrong part of the morning of the 20th
and saw his discovery and followed the blaze from No
1 to the discovery post. He also saw his No. 4 and
this was about 3 o’clock in the morning. It was
Enright who made the discovery and erected the dis
covery post, and Armstrong does not pretend to sa)
that he made a discovery that morning at 12.01, o1
at any time in the morning of the 20th, or that he
planted a discovery post. All that Armstrong did
towards the staking of the elaim was to ereet the No

2, 3 and 4 posts and make a few blazes. He was at
the south end of the claim when Enright savs he put
up the ¢{y~m»\vr_\ post and Armstrong did not se
Enright between the night of the 19th and the morn
ing of the 21st, Even if an arrangement had not heen
entered into, as Enright alleged, that one man should
only record one claim, he could not, as he intended to,
have successtully placed Armstrong’s application on

record Form 6 of the Act |II'H\|“< s the form of t
affidavit to be made by the discovering licensee. A
perusal of its terms shows how impossible it would
have been for Enright to have lonestly sworn to the
facts therein mentioned. He did not even prepare the
sketeh nor had he been around the elaim to measure
the distances or see them measured, nor could he say
that the elaim had been staked on the 20th, as he left
hefore its completion, or that the claim was open to
be staked. Notwithstanding his lack of knowledge he
said he had intended recording the claim. A pros
pector who will deliberately state under oath that he
properly staked his own claim on a dark night with
the aid of first a candle and then a lantern, within ten
minutes, and was prepared to take his oath to facts
he was not seized of, must not complain if his evidence
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i1s not upheld when contradicted. T might also add
that I was not impressed with the evidence of Barry
Webster,

I cannot see how Armstrong has been prejudiced
by Enright’s failure to record, as he undertook to do
something which both he and Armstrong must have
known would be dishonest, Section 55 in part says:
“ After a discovery of valuable mineral in place the
licensee, if he desires to stake out a claim thereon,
shall at once plant or erect his discovery post,”” and
sec, 59 provides the form of the application and sketch
to be furnished the Recorder by the licensee staking
out the claim. It is true Armstrong had a previons
knowledge of the discovery made by Enright, but he
had not made a discovery himself on the 20th, nm
did he blaze a discovery post on the discovery ap
propriated by Enright for him, and the discovery
stake was marked by Enright as having been dis
covered by him for Armstrong, and this post and No,
1 were left with this endorsation on at the time Arm
strong filed his application. It was intended that
Enright should stake and record for and on behalf of
Armstrong, and when it was found this, under agree
ment entered into, was impossible, Armstrong did not
make a discovery and restake the claim as I find he
ghould have done. The same application and sketch
that Enright had intended using was eventunally used
by Armstrong, with the alteration of the name and
license number.

How could Armstrong truthfully make the affi
davit of discovery and staking he did? He swore that
he had made a discovery of valuable mineral in place
at 12.01 on the the morning of the 20th, whereas he
was at that time at the south end of his claim, and
did not see Enright’s discovery until some hours later
[t is an undisputed fact that Enrvight did not plant
the discovery post at 12,01, but at the earliest 12.10
to 12,15 a.n., and even if Armstrong could adopt En
right’s dizedvery and his posts, which T think he conld
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not, the time of 111~|‘H\<l_\ }-l.‘uwl on the No, 1 post
and sworn to in the affidavit was untrue and known
to be untrue by both Enright and Armstrong. Their
intention was to mark a time of discovery immediately
following the opening of the limit to prospectors that
would preclude others from staking the elaim. T
first discoverer will be protected in his rights, but he
must not be allowed to attempt to blanket a elaim to
the exclusion of another prospector. A prospector
might have, say, at 12,05 a.m., seen Enright’s stake
marked 12.01 and concluded he was too late to stake

that particular claim, whereas if the true facts were
known he would have bheen the first discoverer, In
Re Reichen and T1 IMPSON (Price) M. C, C. 88, it was
held that procuring the recording of a eclaim hy a
false affidavit will invalidate the elaim What T =aid
n e Sloan and Taplin (Godson) M. C. C, 22, !
licensee must swear to only what he knows at the time
to be true, and eannot be allowed to assume the faet
to be true,”” applies here,
[ find that Armstrong did erect |} N !

but that there was an insufficient blaze from | al
leged discovery to his No. 1 post, and that No |
and 3 posts were also irregularly marked. 1 y find

that Armstrong did not make a discovery of valuable
mineral in place at 12.01 on the 20th of August, 1912,

as sworn to in his affidavit of discovery and staking,

and that the discovery said to have been made b
Enright was made not earlier than 12.10 a.m. of the

20th I)l\mr\vl) must precede the staking, which was

not the faet in this ecase. The affidavit was untrue,
See Attorney-General for Ontario v. Hargraves, S 0.
W. R. 127, confirmed in Court of Appeal, 10 O. W. R

319: also Collom v. Manley, 32 S. (. R., at page 378
[ therefore find the Armstrong staking invalid, and
his dispute filed herein should be dismissed.

It now remains to dispose of .Armstrong’s attack
upon Dwyer’s discovery and staking. Although in
sufficient discovery was alleged, no evidence was tend
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ered in support of that contention, and as I have no
reason to disbelieve the affidavit of discovery sworn
to by Dwyer and placed upon record, I therefore find
he had a sufficient discovery within the meaning of the
Act,

The only irregularity of staking brought out hy
counsel for the disputant was adduced under cross-
examination of John Killoran, who admitted that the
number on No. 3 post was placed towards the claim
Section 54 (b) requires the number to be placed so
that it shall be on the side of the post towards the
post next following it in order named,

[ find that this is not such an irregularity as should
be allowed to invalidate the staking and inasmuch as
there was substantial compliance with the require
ments of the Aet T must hold that the application
and staking of Dwyer are valid and should remain
upon record. A disputant should promptly bring his
dispute to trial, otherwise he may improperly encum
ber the record. In this case the application was filed
on the 21st of August, and the dispute not until the
19th of October, and then it only came to trial through
the respondent Dwyer applying for an appointment
for the trial of the issue. Everything considered, the
digpute will be dismissed with costs.

L
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RE OLMSTEAD AND EXPLORATION SYNDICATE. 39

(THE COMMISSIONER.)
(THE APPELLATE DIVISION.)

§0.W.N. 8

Re OLMSTEAD AND EXPLORATION SYNDI
CATE OF ONTARIO, LIMITED.

Dispute as to Proper Boundary Lines—Application and Sketch—
Certificate of Record.

Held by the Commissioner, the fact that the locality of the claim is
stated in the application as being “ North-west side of Lady Duf
ferin Lake,” is evidence that the west shore was intended as the
eastern boundary. The stakes themselves are public notice of
the area embraced, and it was clearly indicated by one of the
stakes that the distance from No. 2 to 3 post was twenty-five
chains. The Mining Recorder treated the claim as extending to
the river and so marked it on his office map, and there was the
further fact that the line from No. 1 to No. 2 post was not blazed,

Held, also, that a certificate of record having been issued, and
while 1t might not be deemed to quiet the title to a boundary line,
it should be considered in conjunction with the other facts in
the case.

On appeal to the Appellate Division (5 O. W. N. §)—held, allowing
the appeal that—the foundation of the right which a staker ac
quires or may acquire is the claim which he files with the Re
corder, assuming, of course, that he has complied with the
Act as to discovery, staking, ete,, and therefore the fact that on
the map in the office of the Recorder, the claim is shewn as ex
tending to the river, cannot give a right to land not Included
within the claim as filed

For the same reason the granting of the certificate of record does
not assist the respondent. It is final and conclusive evidence of
the performance of the requirements of the Act, except working
conditions in respect to the mining claim up to the date of the
certificate, and thereafter the mining claim is not, in the absence
of mistake or fraud, liable to impeachment or forfelture except
as expressly provided by the Act

That the certificate contains no deseription of the claim but refers
to it only by its number. To ascertain what the area of the claim
is, reference must be had to the application and sketch, and it is
the claim as shewn on them in respect of which the provisions
of sec, 65 can be Invoked.

Proceedings by the Olmstead and Exploration Syn
dicate of Ontario to establish eastern boundary of
mining claim 3145 in the Gowganda Mining Division.

J. Lorn MecDougall, for (li\)lllf:lm.
J. P. Vander-Voort, for respondent,
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18th February, 1913

Tue Commissioner.—What is the eastern bound-
ary of mining claim 3145, situate in the Gowganda
Mining Division, also known by its survey number as
T.C.-384, is the |||||'\1in|1 to be decided in this case.

The action is brought by George Olmstead, who
staked mining eclaim G.G.-3498, referred to as H.R.-
722, against the Exploration Syndicate of Ontario,
Limited, to establish as the true boundary line be
tween T.C.-384 and H.R.-722 as being a straight line
drawn from the No. 1 to the No. 2 post of claim 384,
and not the shore line of Lady Dufferin Lake. On
the 22nd day of January, 1909, Neil Christie staked
claim 384 and in that part of his application filed
where the locality of the claim is required to he set
out referred to it as being ‘‘ north-west side of Lady
Dufferin Lake.”” The length of the claim is given as
20 chains by 20 chains. A sketeh or plan which is
required to be filed with the application was attached
thereto, and the claim recorded, The application and
sketch or plan must shew the locality indicated by
some general deseription and such other informa
tion as will enable the Recorder to lay down the claim
on his office map; see. 59 (1). The Mining Recorder
at Gowganda accepted the application and sketeh or
plan as being sufficiently explicit as to locality and
otherwise, and placed the claim on his office map as
having its eastern houndary as Lady Dufferin Lake
A certificate of record was granted on the 22nd day
of Aungust, 1909,

On the 5th of July, 1910, A. 8. Perkins staked min
ing claim 3498, or H.R.-722, making his western hound
ary the straight line between Nos, 1 and 2 posts of
384, taking in the waters of Lady Dufferin Lake and
extending to the east side thereof. The discovery of
valuable mineral in place on 722 is situate on the east
shore or side of the lake, and on 384 a distance of
150 feet south-westerly from the No. 1 post, so that
so far as the discoveries are concerned, they are not

i,
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in question in this dispute, When Perkins had com
pleted his staking he presented his application to the
Recorder, who refused to record it, as he stated there
was no open land between the easterly boundary of
384 and the lake, contending that the claim had as its
eastern boundary the west shore of the lake, In view
of the attitude of the Recorder, Perkins had G. F
Summers, an Ontario Land Suarvevor, survey his
staked area, which was done about the 18th of August,
1910, and when this survey was shewn the Recorder
the latter placed the claim on record, although he did
not change his office plan or disturb the sitnation on it
of elaim 384, Before making the survey Summers read
Christie’s application and plan, inspected the corner
posts, and found that as he had in his application de
seribed the elaim as being 20 chains by 20 chains and
his No. 2 post 27 feet east of the shore line of the
lake where vegetation ceased, and in the absence of a
blazed line from Christie’s No. 1 to his No. 2 post,
he ran a straight line from Perkins’ Nos. 4 and 3 posts,
which were at Christie’s Nos. 1 and 2, and made that
the western boundary of claim H.R.-722. The effect
of drawing a straight line from Christie’s Nos. 1 and
2 or Perkinz’ Nos. 4 and 3 left a strip of land to the
east thereof and to the west of the lake, which at its
widest point where it jutted out is 330 feet, and this
piece of land or fraction is now in dispute. If
Christie’s application and sketeh can be read so as
to shew the westerly side of the lake as his eastern
boundary, then the fraction in question helongs to
him,

It will be noticed Perkins did not stake the land
in question until nearly a vear and a half after
Christie had placed claim 384 on record,” and in the
meantime Christie and his assigneas proceeded to
work the elaim, securing a certificate of record thereto,
and having applied for a lease ol the ground he caused
Thomas G. Code, O.L.S., to make a survey thereof.
Mr. Code surveyed this and other contiguons claims




!
:
|
:

12 MINING COMMISSIONER'S CASES,

at the same time for the defendant company, and com-
pleted his plan about the 1st of September, 1909.
When upon the ground he found that Christie had
placed his No. 1 post about 40 feet and his No. 2 post
27 feet west of the west shore line of Lady Dufferin
Lake. He also noticed that a blazed line had not been
made between these posts, as the Mining Act requires
if it was intended to be made a boundary. Taking
into consideration the application and sketch, and the
sitnation of the posts in the absence of a blazed line,
he concluded that the western boundary of the lake
was the original boundary of the claim, and so sur-
veyed it, marking on the ground lines in an easterly
direction to the lake from the No. 1 and No. 2 posts.
On his plan, exhibit 5, put in at the trial, he shows
how he connected the No. 1 and 2 posts following the
shore line of the lake. He did not think the posts
were too far away from the shore line to estop Christie
from making the western side of the lake one of his
boundaries, as the shore had a gentle and continnous
slope, and he invariably placed his posts or monu-
ments some distance from the water line in order that
they would not be washed away by the action of the
water. While strictly speaking there is no such thing
as a shore in non-tidal waters, it is used here to de-
note highwater mark or where vegetation ceases. On
the sketch filed by Christie he shows the four corners
of his claim and the direction of his discovery, and
he connects all his posts by a straight line. The line
drawn between Nos. 1 and 2 posts shows the west
ghore of the lake to touch at the No. 1 post and pro-
jeet into claim 384, continuing in a southerly diree
tion, where it comes east again, leaving the eclaim 2
short distance north of his No. 2 post.

The correct survey of his claim shows that the
shore line touches or is immediately at his No. 1, juts
eastward for a short distance, then projects west-
ward on claim 384 for a short distance, and then leaves
the claim and extends to, at its widest point, 330 feet
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east of a straight line between posts Nos, 1 and 2 of
claim 384, again striking in a westerly direction at the
position of No. 2 post. In the abstract of claim 3145 or
384 it is shown as being regular in its boundaries, but
this of itself, being the act of the Recorder, and
not so mentioned in the application other than that it
is described as being 20 x 20 chains, would not be
binding on the recorded owner. On his No. 2 post
Christie had written or caused to be written, ** 25
chains west to No. 3,”" and in this respect his actual
staking contradicts the dimensions given in his ap
plication, but is some evidence of his intention to make
it an irregular claim.

It is contended by the claimant that Mr. Code
should have run a straight line from the No. 1 to the
No. 2 post of claim 384, as required by sub-see, 2 of
gec. 113 of the Mining Aect, and that if Christie had
intended to stake to the west side or shore of the lake
he should have put up witness posts as indicated by
sec, 54 (2). It is further argued that he is estopped
from claiming the west shore or side of the lake as
his eastern boundary line inasmuch as he drew on
his plan a straight line connecting his No. 1 and 2
posts, and in his application described the claim as
being 20 x 20 chains, which in effeet would make it a
regular claim.

““ The intention of the parties must he ascertained
from the instrument itself. Parol evidence is only to
be resorted to to show the cireumstances under which
the deed was made to define technical terms or to
explain latent ambiguities:”” 2nd ed. Am. & Eng.
Encye. of Law, page 795. No attempt to introduce
parol evidence in explanation was made by the re
spondent, so that my finding will have to be based upon
what I consider the application and sketch to mean,
having in view the situation of the stakes and other
appurtenant facts.

3oth the surveyors admitted they had made shore
lines boundaries of claims; Mr. C'ode contending that
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not having found a blazed line from Christie’s No, 1
to his No. 2 post and their situation to the sho.e line,
he was justified in surveying to the shore. He stated
he invariably planted his survey stakes a sufficient dis
tance from the water’s edge in order that they would
not be disturbed by the action of the water, and the
posts in this case were properly planted to indicate
to his mind an intention on Christie’s part to use
the shore line as a boundary. In reply to this con
tention Mr. Summers concluded from a reading of the
application and sketeh that if Christie had intended
to stake to the water’s edge he should have planted
witness posts at the north-east and south-east corners
of the claim, indicating on them where his No. 1 and
2 should be, and then a straight line would be drawn
or shown oy a sketch from the No. 1 to the No. 2 post.
I do not agree with his reasoning. Witness posts are
to be planted where the nature or conformation of the
ground renders the planting of a post impracticable.
It was not impracticable in this place if Christie
wished to stake to the water’s edge. Neither do I
agree with the contention that a straight line must
always be run between the posts. It was admitted
irregular boundaries are sometimes made the hound-
ary of a claim, and that under certain circumstances
to insist upon a surveyor running a straight line would
preclude a licensee from obtaining a particular piece
of land properly staked and applied for: see also
sec, 52,

[t must be borne in mind that Christie staked in
January, and at that season of the year he could not,
with any definiteness, locate the true shore line, and
as the shore sloped towards the stakes the fact that
lie placed his No. 1 about 40 feet and the No. 2, 27
feet from what the surveyvors speak of as the shore
line, would not of itself, in my opinion, be any evi
dence of his intention to leave the fraction in question
open. It is reasonable to believe that in staking as
close to the shore as he did he would not purposely «

SR,
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and knowingly leave a small piece of land between
his stakes and the lake front open. The sketeh to my
mind shows an intention to stake to the water’s edge.
While posts Nos. 1 and 2 have been connected by a
straight line the shore line is shown' to touch at or to
project over into claim 384, which would indicate that
the applicant thought he had staked to the lake, and
that the shore line dipped westward after leaving his
No. 1 post on to his property and left it at or near his
No. 2. If he had not drawn the line from 1 to 2
on his sketeh his intention would have been more ap
parent, but because he has and it is afterwards learned
by a survey made that instead of the shore touching or
being in places on his property, it is as a matter of fact
mostly to the east thereof, that should not be allowed
to take from him what he thought he had staked, as 1
find no interver ag rights have been prejudiced. The
No. 2 post, wh.ch had written upon it 25 chains west
to No. 3, was another indication of the staker’s inten
tion to make the claim an irregular one, and the shore
line his eastern boundary. This stake and what was
written upon it was seen by Mr. Summers, who sur
veyed for Perkins, through whom the claimant claims,
and who was then upon notice as to Christie’s inten
tion. Plainly blazed lines and the cutting of the under
brush along the boundary lines of the claim are re
l]llil'ml l».\ the Millillu‘ Act to be done in order to
clearly indicate the outlines of the elaim. It is ad
mitted by Perkins that Christie had not blazed from
his No. 1 to his No. 2 post. Is that not strong evi
dence of Christie’s belief that he had staked to the
shore and that the shore line would be his houndary?
If not then it could not be said Christie had properly
staked his claim unless see. 58 of the Aet is applied
in relief of the omission,

As was said in Re Sinclair, Mining Commissioner’s
(Cases, page 185, ““ T am satisfied that no miner or
prospector deseribing his elaim as running to the shore
of Larder Lake would feel that he had left along the
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water’s edge any margin of land which he might have
taken up for himself, and I am equally satisfied no
other ordinary miner or prospector would think of at-
tempting to take up such a margin;’’ and in Re Clarke
v. Docksteader, 36 S. C. R. 622, ‘“ Every reasonable
intendment should be made to uphold the validity of a
claim;’” and in Re Blye v. Downey (Price) M. C. C.
124, — “* Evidence of identification should not he so
stringently applied as to disappoint the honest actual
discoverer,”” are applicable here,

The fact that the locality of the claim is stated in
the application, as being ‘* North-west side of Lady
Dufferin Lake,”” strengthens my opinion that the west
shore was intended as his eastern boundary. If not
the deseription probably would have been more defi
nite and stated that his No. 1 was so many feet west
of the shore of the lake. The further deseription of
the elaim as being 20 x 20 chains is incorreect, but
not of itself fatal. The stakes themselves are publie
notice of the area embraced and it is clearly indicated
by one of the stakes in question that the distance from
No. 2 to 3 was 25 chains. The application was loosely
drawn and the sketeh itself not I]l'l""'v". and the Min
ing Recorder might very properly have rejected it, ”
but he, an experienced officer aceustomed to the illiter
ate efforts of some of the prospectors, had no hesita
tion in accepting the application and placing the claim
on his office map as going to the water’s edge. It can
not be said Perkins or his assignee has been taken by
surprise. They were fully aware of Christie’s inten
tion and that of the Recorder, and in its face insisted
in staking the fraction and became recorded therefor.
A further fact has to be considered for what it is
worth, and that is a certificate of record has bheen
granted to the recorded owner of claim 384, This
certificate is issued as some guarantee of title, and
while it may not be deemed to quiet the title to a
boundary line, at the same time it should have passing
notice in the particular circumstances of this case. 1
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find that there has been substantial compliance as
near as circumstances would reas nably permit with
the requirements of the Aet as to (he staking out of
mining claims 3145 or T.C.-384, T am expected to
give my decision upon the real merits and substantial
justice of the case, and in reaching the conclusion that
the application and sketeh filed by Christie, together
with the situation of his stakes and the absence of a
necessary blaze sufficiently identify the land being
taken in, and that his eastern boundary is the shore
Jine or low-water mark of Lady Dufferin Lake, T feel
[ am fulfilling my obligations in the matter. The
claim as now surveyed covers 50 acres., Upon ap
plication for a lease of the property the claim can be
reduced to the regular size or area of 40 acres if the
Minister so thinks advisable. There was no mention
of discovery of valnable mineral on the piece of land
in contest, and the only good purpose it would serve
the claimant would be as a location for a shaft in
order to further permit him to work some veins on
claim 3241, which is across the lake, which conld
casily be arranged with the owners of claim 384,

In reaching my conclusion herein I have not.heen
guided by what either Mr, Code or Mr. Summers said
in reference to their opinion of what the proper inter
pretation of the agreement and sketeh might he, The
case is very arguable from both sides and has given
me considerable thought in reaching a conclusion, and
inasmuch as Christie was very careless in making ot
his application and sketeh, T will not allow costs to
the respondent.

I find that the eastern houndary line of claim 3145
or T.C.-384 is not a straight line running between Nos
1 and 2 posts thereon, but the shore line or west side
of Lady Dufferin Lake, more particularly indicated
by a green line shown on the plan or sketch filed by
G. F. Summers, O.1.S., dated August 18th, 1910, and
marked exhibit 4 to this issue, and the application of
George Olmstead here is therefore dismissed
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From this decision the appellant appealed to the
Appellate Division.

J. Lorn McDougall, for appellant.
W. R. Smyth, K.C., for respondents.

The appeal was heard by Mgereprra, C.J.0., M
Larex, Macee and Hoocixs, JJ.A.

18th February, 1913,

Merepith, C.J.0.—The controversy is as to what
is the eastern boundary of the mining claim of the
respondents,

The claim as applied for is shewn by the sketch
which accompanied the application to be rectangular
in form and the *‘ length of the outlines ”’ of it is
stated to be 20 chains by 20 chains, and the easterly
boundary as shewn on the sketch, is a straight line
from No. 1 post to No. 2 post.

It is, however, contended by the respondents that
the easterly boundary is not this straight line, but that
it is the westerly margin of the east branch of the
Montreal River, called in the application ‘‘Lady Duf-
ferin Lake,”” which is distant but a short distance east
erly of the straight line, and the Mining Commissioner
has adopted that view, being of opinion that the ap-
plication and sketch, and the work on the ground,
indicated that the applicant intended to inelude in
the claim he was making the land lying between
the straight line and the margin of the river,

The reasons which led the Commissioner to that
conclusion were: (1) That the elaim is stated in the
application to be *‘ north-west side of Lady Dufferin
Lake;” (2) that the application was loosely drawn,
and although it deseribed the elaim as being 20 chains
by 20 chaing, it was clearly indicated by one of the
stakes that the distance from No. 2 to No. 3 was twenty B
five chains; (3) that the Mining Recorder treated the
claim as extending to the river, and so marked it on
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his office map, and (4) that the line from No. 1 to
No. 2 post was not blazed.

I am, with respect, of opinion that the Commis
sioner came to a wrong conclusion, and that the true
eastern boundary of the respondents’ claim is a
straight line drawn from No. 1 post to No. 2 post.

In addition to the statement in the claim that it is
20 chains by 20 chains, and the faet that the sketch
which accompanied it shews it as a rectangular figure,
there is the cogent circumstance that, so far from the
sketeh shewing that the river or lake is the eastern
boundary, it shews the contrary. It was supposed by
the staker that there was a bend in the river extending
into the rectangular figure, and it is plain that he
intended that the claim should include that part of
the river which lay within the figure. The fact that in
stead of there being a bend, the land extended some
distance to the east of the rectangular figure, is im
material on this point of the case, viz., what the ap
plication and sketeh shewed was intended to be in
cluded in the claim. These circumstances, in my
opinion, are much stronger against the respondents,
than are the circumstances relied on by the Commis
sioner,

As I understand the Mines Aet, the foundation of
the right which a staker acquires or may acquire is
the claim which he files with the Recorder; assum
ing, of course, that he has complied with the Aect, as
to discovery, staking, ete.; and therefore the fact that
on the map in the office of the Recorder the claim is
shewn as extending to the river, cannot give a right to
land not included within the claim as filed.

For the same reason the granting of the certificate
of record does not assist the respondents, It is final
and conelusive evidence of the performance of all the
requirements of the Act except working conditions in
respect to the mining claim up to the date of the
certificate, and thereafter the mining claim is not,

M.C.C—4
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in the absence of mistake or fraud, liable to impeach
ment or forfeiture, except as expressly provided by
the Act.

It will be observed that the certificate contains no
description of the claim, but refers to it only by its
number., In order to ascertain what the area of the
claim is, reference must, therefore, be had to the
application and sketch; and it is the claim as shewn
on them, and that only, in respect of which the pro
visions of sec. 65 can be invoked by the appellant.

I would, therefore, reverse the judgment or de
cision of the Commissioner, and substitute for it a
declaration that the eastern boundary of the respond
ents’ claim is a straight line drawn from No. 1 post
to No. 2 post, and I would make no order as to the
costs of the appeal.

McLarex, J.A., agreed,

Macee and Hooeixs, JJ.A., also agreed and re
ferred to the former Commissioner’s views as ex
pressed in Re Green, Mining Commissioner’s Cases,
page 293.

Appeal allowed without costs,

Note.—In view of this decizlon sec. 59 was amended by adding
gec, ?, 8-8. (5), 4 Geo. V. ch. 14 —8ee also Neilly v Lessard, 11
0. W. N. 322
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F. M. CONNELL AND ARTHUR COCKERAM v,
W. H. WRIGHT.

Appeal from Decigion of Mining Recorder—Area of Mining €Claim—

Boundary Line — Discovery — Validity of — Fraction — Trial
de novo.

In unsurveyed territory not in a Special Mining Division a claim
even if irregular in form shall not exceed forty acres and fits
boundaries must be connected by straight lines when possible
The stakes are the outward and visible sign of the four corners
of the land Intended to be embraced by the staking, and the ap
plication and sketch should be in accord with the actual staking
To allow a licensee to place his stakes a distance of five chains
from where by his application and skeich they were shewn to be
and where the nature of the land permitted the stakes being
placed where they should have been if his staking and application
were to agree, would create uncertainty and encourage unneces-
sary litigation.

Held, that the south boundary of the claim was a straight line be

tween the Nos. 2 and 3 posts and not the short line as indicated
on the sketch,

The respondent having staked the area in dispute and his discovery
being within that area, and attacked by the appellant—held,
discovery post was not erected on a shewing of valuable mineral
in place and mining claim ordered cancelled

Appeal by Arthur Cockeram from the decision ol
the Mining Recorder dismissing his dispute entered

against mining claim L-2645, recorded in the name of
the respondent W, H. Wright.

A, G. Slaght, for appellants,
. A, Gordon, for respondent

18th April, 1913

Tue CommissioNngr.—This is an appeal by Arthar
Cockeram from the decision of the Mining Recorder
of the Larder Lake mining division, dismissing his
dispute as against W, H. Wright, the present recorded
holder of mining claim 1.-2645.
i It is contended that mining claim [.-2645 is illegal

. or invalid, as being in unsurveyved territory it ex
: ceeds in area the prescribed 40 acres, that its south

ern boundary should be a straight line drawn between
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posts Nos. 2 and 3, and not the shore line of Kirk-
land Lake, and that the provisions of the Mining
Act as to staking, blazing and the placing of monu-
ments have not been complied with by Wright.

It is also claimed by the disputant C'ockeram that
he is entitled to be recorded for that part of the lands
now included in the said mining elaim 1.-2645 “which
lies south of the said straight line between posts
and 3 and north of the northern boundary of mining
claim 1.-2242,

The dispute was first heard by the Mining Re
corder at Matheson, and his decision was given on the
drd day of March last, dismissing the dispute.

Upon the appeal beforéd me from the decision of
the Recorder, the case was retried pursunant to seec.
133 (2) of the Mining Act.

The claim in dispute is situated in the unsurveyed
township of Teck, in the Larder Lake mining divi
sion, and mostly under the waters of Kirkland Lake

The claim was staked by the respondent W. H
Wright on the 26th day of August, 1912, at 10,45 in
the morning. 1In his application on file in the Record
ing Office he deseribes the elaim as staked to eontain
forty acres or thereabouts, and the ontlines thereof
to be as follows:

“1 to W. P. 3 chains south, tuence casterly along lake shore
to W. P.; thence south across lake 17 chains to No. 2 post at No
1 post of 1-2242; thence west following lake shore to 3: thence

north 20 chains or thereabouts to No. 4, along boundary of 11238
and part of boundary of 1.-2242; thence 6 chains to 1.”

His No. 2 post is placed on the eastern shore line
ahout 5 chains north of the south-eastern shore line
of the lake, and his No. 3 post on the western shore
line about 8 chains from the south-western limit of
the lake and nearly opposite No. 2 post, If a straight
line were drawn from the No. 2 to the No. 3 post as
heing the southern houndary of the claim the area
thereof would be 44.6 acres, and by extending the south-
ern boundary to the shore line of the lake the area
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would be 50.5 acres, so that the portion of the lake
now in dispute between a straight line from No, 2
to 3 post and the shore line would be 5.9 acres. Of
this 5.9 acres four have been staked by Cockeram, and
are now claimed by him.

The elaim applied for by Wright is admittedly in
excess of 40 acres, and if the area to the south of
Wright’s No. 2 and 3 posts subsequently staked by
(‘ockeram and consisting of 4 acres, and the 1.9 aere
again to the south thereof, and heing a portion of the
bay on the extreme south-east and south-west limits
of the lake which, it is said, are included in mining
claims 1557 and 16635, were dedueted, Wright wonld
still have 44.6 acres,

His intention as shown hy his application was to
make his southern boundary the south shore line of
Kirkland Lake. His staking is inconsistent with his
application in regard to his southern boundary. The
]m\ﬂiun of his No. 2 post is 5 chains north, and his
No 3 post 8 chaing north of the sonthern houndary of
the lake at those points,  On Mr. Wright’s No, 2
post was found inseribed, amongst other essentinls
£ 20 chains west to No, 3.”" He thought he had also
written upon it, *“ along shore line,”” hut when he ex
amined the posts in Febrnary following the staking
those words, if they had been written npon the post
the day the claim was steled, were not then legible
In Febronary, 1913, John A, Brown made a survey of
the elaim and examined No. 2 post, but did not find
the words *“ along shore line " upon it, and further
stated that he made it a practice when serutinizing
the staking to note in a memorandum hook any un
intelligible writing upon the posts examined, but in
this case although the post was weather-beaten he
did not notice any undiscernible words or letters that
would indicate Wright had written the words he be
lieved he had. From Wright's No. 3 to his No. 4 post
would be about 22 chains, and following the shore
line the distance between his No. 2 and No. 3 posts

\ MR I AT .- aam—
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would be about 30 chains. The dimensions of a recu-
lar claim of 40 acres would he 20 by 20 chains,

Previous to the staking of the claim Wright had
camped at the position of his No. 3 post and was
familiar with the shore line of the lake. His sketeh
appended to his application, which he says he pre
pared while on the claim, indicates that he was aware
of the two bays at the extreme south-east and south
west of the lake, and he was by his familiarity with
the location thereby enabled to select a suitable and
proper place for his southern boundary stakes. He
admits he could have placed his Nos. 2 and 3 posts
farther south on the shore line of the lake, but did
not want a straight line between the posts to conflict
with mining claim 2242, which extends up to the sonth
shore line of the lake.

The preseribed area of a mining claim in unsur
veyed territory not in a special mining division, shall
be a square of 40 acres; sec. 50 (a). The boundaries
of an irregular claim in unsurveyed territory shall be
made to conform as nearly as practicable to the pre
scribed form and area, and shall not exceed the pre
scribed area; see. 52 (1). The second diagram shown
in sec, 54 (4) of the Mining Act indicates how an ir-
regular claim should be staked. The method to be
adopted in surveying a claim is explained in sec. 113
(2), and it is there indicated that the posts must be
connected by running straight lines. I take this sec-
tion to mean when practicable,

The intention of the Act is therefore plain that in
unsurveyed territory a claim, even if irregular in
form, shall not exceed 40 acres in area, and its bound-
aries must be connected by straight lines when pos-
sible. If it is found after a survey is made that the
lands staked exceed the prescribed acreage the Min-
ister may direct the issue of a patent for a portion
thereof not exceeding the preseribed acreage: sec. 116,

I find as a fact that mining claim L-2645 staked
by W. H. Wright exceeds 40 acres, that it was pos-
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sible to have placed or erected the No. 2 and No. 3
posts at a point more southerly on the shore line of
Kirkland Lake than where placed, which would have
been more consistent with the lands asked for in the
application, that there was not written on the No. 2
post the words, ** along the shore,”” and that from
Wright’s familiarity with the contour of the shore
line at its southern end the placing of his Nos. 2 and
3 posts at an approximate distance of 5 and 8 chains
from where he might have placed them, if he desired
his stakes to be consistent with his application, was
careless, inexcusable and misleading, His discovery
is at the north-eastern corner of the claim, so it does
not come in question in the excess area.

The process of staking consists of three essential
clements, namely, discovery and staking, followed by
a written application and sketeh attached thereto, the
latter showing discovery post, corner posts and the
witness posts, if any, and their distance from each
other. The stakes are the ontward and visible sign of
the four corners of the land intended to he embraced
hy the staking, and the application and sketeh, so far
as they are required to do so by the Mining Aet,
should be in accord with the actual staking. To al
low a licensee to place his stakes a distance of five
chains or more from where he by his application in
dicated they should be where the nature of the land
}N’l']lli“wl the stakes lmill‘: |l|:l¢~m] vhere t|||-_\' should
have been, if his staking and application were to
agree, would ereate uncertainty and permit undue liti-
gation. Wright could have placed a witness post at
the points where he has now his Nos, 2 and 3 posts and
there indicated where he intended the said posts to be
on the southern shore line of the lake, but he did not
do so,

Having in view the intention of the Aet that a
claim staked as in this case should not exceed 40 acres,
I can hest carry it out by making his sonthern bound-
ary a straight line between his No. 2 and 3 posts.

- ¢
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His discovery is well within such boundaries. His
two south posts are inconsistent with what he seeks
to make his southerly line, as expressed in his applica-
tion, and there was no reason why his posts should
not have been so planted that his written intention
would have been consistent with his staking. A pros
pector going upon the ground would naturally think
there was open ground south of a line between his No.
2 and 3 posts. To learn otherwise would necessitate
a visit to the Recording Office. It was also said by
Mr. Brown, the surveyor, that if Wright were al
lowed to take in the southern shore line of the lake
his staking would conflict with mining claims 1557 and
16635 and include 1.9 acres of those claims. 1 believe
Wright felt that he had not staked or asked for more
than the prescribed 40 acres, nor do 1 find that having
staked or applied for more than 40 acres his staking
is necessarily invalid, as sec. 116 of the Act must
have been intended to serve some useful purpose i
such an event,

Having in mind all the facts of the case T must
find that the southern limit of the claim should be a
straight line drawn between the No. 2 and 3 posts as
erected and not the lake shore as mentioned in the
application of W. H. Wright.

[ reluctantly disagree with the decision of the Min
ing Recorder, who has had much practical experience,
but I feel that the Mining Aect will be hest complied
with and the merits and substantial justice of the
case extended by fixing the southern boundary of the
claim as aforesaid, and by allowing the appeal to that
extent.

Having established the southern boundary of the
claim staked by Wright, the fraction to the south
thereof consisting of some 4 acres, more or less,
staked by the appellant Clockeram, has now to he con
sidered.

On the 15th of February, A.D. 1913, Cockeram be
lieving that his south boundary should be a straight
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line between his Nos. 2 and 3 posts, staked about 4
acres to the south, making a line between Wright’s
Nos. 2 and 3 posts his northern boundary and the
north boundary line of mining claim 16635 his south
ern boundary, so that his Nos. 1 and 4 posts were at
or near Wright’s Nos. 2 and 3. His discovery post is
said to be 1,250 feet from his No. 1 and is shewn on
his sketeh as being within the waters of Kirkland Lake
on the west side thereof., The respoadent Wright at
tacked Cockeram’s discovery. The latter relied upon
his affidavit of discovery filed with his application.
The facts are that the discovery was alleged to have
been made on the 15th of April, 1913, at 4 o’clock in
the afternoon, and the 1““'0\'“1"\ post placed through
a hole in the ice at a point from 8 to 13 feet from the
water line, or at any rate some feet from the shore
in the waters of Kirkland Lake. 1In his affidavit of
discovery C(Cockeram swore he found gold-bearing
quartz. I have no evidence from him or on his behalf
as to how the discovery was made or of its exaect
nature, and am asked to find a sufficient discovery on
his sworn affidavit, made at the time of the staking
In February of this vear Wright made an inspection
of Cockeram’s discovery post and found it standing
on the ice frozen in about 8 to 12 feet from the water
line of the lake. He took with him Charles A. O'Con
nell, an engineer in charge of a mining company in
the vieinity. They used a shovel, pick and iron bar
about 5 feet long with which they made a hole through
the ice at the base of Cockeram’s lliwn\'nl‘_\' post, and
then probed in an endeavour to find rock beneath the
discovery post. Wright said the ice was 2 feet thick
at that point, that there were 10 inches of water and
that there were 2 feet of mud, and that he had to put
his bar down that depth before he struck anything
solid, and what he did strike he thought was a houlder
and not solid rock. As O'Connell had been taken there
for an express purpose by Wright, he was more par
ticular in his measurements, and stated that the ice was
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27 inches thick, water 18 inches deep and no mud, nor
could he strike rock, and he did not believe that Wright
struck rock. He was also able to measure the length
of the discovery post by placing the bar underneath it,
so it is apparent that at that date the discovery post
was not standing on the bottom of the lake. On behalf
of Cockeram one N. I.. Bouzan was called and his evi-
dence was that it was three feet from the top of the
water to the bottom of the lake at the point where
the discovery post was, and that with an iron bar 4
feet long he was able to strike what he thought was
bed rock. He based his judgment that it was bed
rock from the jar of the steel when struck. Upon
cross-examination he would not say it might not have
been a boulder, but if so it was a big one. This in
vestigation was made about, he thought, 8 feet from
the shore. At a point 2 feet from the discovery post
he again found rock, but did not find any mud at
either point of investigation,

On the west side of the shore line and about op
posite this water lot is another mining claim with a
well-defined vein called the Hughes’ vein, which Mr.
O’Connell had seen and thought it had been stripped
to within 25 feet of the water. The vein ran in an
easterly direction towards the lake, but not in a
straight line. The respondent Cockeram sought
through O’Connell to shew that their vein, if it con
tinued as far as his discovery post, would strike it,
but with this contention O’'Connell would not agree,
stating that it would be mere chance to locate the
trend of the vein in that way, and that it might eross
Cockeram’s discovery post, stop before reaching it,
or go in another direction entirely when it reached
the lake. Even if rock bottom was reached there
is nothing before me to show that it was ‘* valuable
mineral in place.”’

The discovery post must be erected or planted upon
an outeropping or showing of valuable mineral in place
at the point of the discovery. In view of the evi-

o
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dence of Wright and O’Connell, and even assuming
that Bouzan did strike rock, what evidence is there
before me that Cockeram’s discovery post was planted
on a showing of ** valuable mineral in place?’’ It is
true I have his sworn testimony that he discovered
gold-bearing quartz at the point where his discovery
post was planted, but in view of the attack made upon
the discovery by Wright and the testimony of Mr
O’'Connell, the burden of proof shifted back to Cock
eram, and he has not satisfied it.

On the evidence I would have to find his discov
ery post was not erected on a showing of valuable
mineral in place; in fact T would have to go so far as
to say his post did not stand upon rock or land, but
was a projection through the ice into the water be
neath without reaching the bottom of the lake. It is
quite apparent to me that Cockeram thought the
Hughes vein extended into the lake and placed his
llxw'n\q-['} post at a pomnt in the lake where he be
lieved the vein would strike it. As his discovery was
called in question it is my duty to serutinize it care
fully, and if the discoverer does not think it proper
to fortify his affidavit of discovery and meet the oral
testimony of others, he cannot complain if under the
facts in this case his discovery is doubted.

The first element of staking is discovery and this
is properly so in order that the claim shall not be
blanketed or speculation encouraged. I Cockeram
had not been sure of his discovery he could under the
terms of see, 56 have IIIII(‘NI |»I‘u\|uw'lill(_f pickets where
lie believed his discovery to be and then proceeded
to investigate his apparent discovery., This he did
not do, but appropriated the water claim on an al
leged discovery, which I believe he only thought he
had. There must be an actual discovery before the
claim can be staked out or recorded, and belief of the
locatee is not sufficient. This has been frequently de
cided by the learned Mining Commissioner who pre
ceded me.
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I find that the appellant Arthur Cockeram did not
make a discovery of valuable mineral in place as re
quired by the Mining Act of Ontario, and his staking
is therefore invalid, and I direect that his application
now on file for the fraction in question be removed
from the files of the Recording Office and cancelled.

And I further find that the southern boundary of
mining claim 1.-2645, as recorded by W. H. Wright,
is a straight line shown by a survey running between
his Nos. 2 and 3 posts and not the shore line of Kirk-
land Lake, as mentioned in his application therefor,
and the appeal of the said Arthur Cockeram to this
extent is therefore allowed.

Success being divided I make no order as to costs.

(THE COMMISSIONER.)
LEDYARD v. POWERS AND ABODE.

Unsurveyed Territory—Lands Staked not as Applied for—Faulty
Staking—Priority—Afidavit of Staking — Personal Knowledge
Required

The lands staked being situate in the Gillies Timber Limit in the
Coleman special mining division and not having been surveyed
into quarter sections or subdivisions within the meaning of sec
tion 51 (e) of the Mining Act, it was held to be unsurveyed ter
ritory. The situation of the stakes and the locality of the two
claims being shewn to the satisfaction of the Commissioner, the
fact that the claims as staked were not altogether as applied
for did not invalidate them (Waldie and Mathewman (Price) M
C.C, at 454). One of the applicants having no personal know-
ledge that the staking had been completed at the time he filed
his application, the afiidavit of discovery and staking was decep

! tive and bad. Only the person who actually stakes the property

i upon the ground or who, at least, personally superintends the

staking, 1s Intended or authorized or in any way justified in

making an afidavit of discovery and staking (In re McNeill v

Plotke (Price) M. C. C. 144).

Dispute entered hy H. R. Ledvard against mining
claim 996-C alleging lands staked not as applied for,

\,t!':
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confliction with subsisting elaim 939-C and priority of
discovery.

G. G. T. Ware, for Ledyard, the disputant.
A. G. Slaght, for respondents, Powers & Abode.

23rd April, 1913.

Tue CommissioNner. — This dispute was transfer
red to me for trial by the Mining Recorder at Hailey
bury.

The land in dispute is part of block 8, situate in
the Gillies Timber Limit, in the Coleman Special Min
ing Division. The notice of claim or dispute filed by
H. R. Ledyard in substance sets up that M. P. Powers,
the recorded holder of mining eclaim 996-C, having
applied for the north-east quarter of the west half of
the south-east quarter of block 8, in the Gillies Limit,
is only entitled to what he asked for in his application
and not what he actually staked, and that his staking
is bad in so far as it conflicts with mining elaim 939-C,
staked by C. G. Titus, who applied for the north-west
quarter of the west half of the south-east quarter of
said block 8; that mining claim 939-C' has priority of
staking, and recording over claim 996-C', and that if
the latter claim had been deseribed as it was staked,
or partly staked out, the application would have heen
refused by the Recorder as Titus was already re
corded for the same land.

On the 20th of August, 1912, . G. Titus filed an ap
plication in the Recording Office at Haileybury for
the north-west quarter, ete., and his affidavit fixed the
time of his discovery as 12,01 a.m. of the same day.
His application was received and given filing No.
939. On the same day M. P. Powers filed an applica
tion for the north-east quarter, ete., alleging a discov-
ery made at one minute past 12 on the morning of
the 20th, and his filing No. was 996, A further ap
plication was placed on file as 1053 by the Recorder
from H. R. Ledyard for the north-west quarter, ete.,
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and his discovery was said to have been made at one
minute past 12 on the 20th of August last. Subse
quently the application of Titus for the north-west
quarter, ete., was placed on record as mining claim
939-C', and that of Powers for the north-east quarter,
ete., as mining claim 996-C.  As the application of
Titus for the north-west quarter, ete., had been re
ceived by the Mining Recorder before that of Led
_\unl for the same quarter section, it was p]il(‘wl on
record, and that of Ledyard on file as No. 1053. On
the 4th of September, 1912, Ledyard filed a dispute
against Titus, but on the 19th of December he with-
drew, having in the meantime had transferred to him
all the interest of Titus in the said mining claim 939-C,
so that on the 4th of March, 1913, when the transfer
was recorded, H. R. Ledyard was the recorded owner
of the said eclaim.

A survey of the stakings of Ledyard, Powers and
Titus disclosed the fact that the entire east line of
Titus’ staking was on the north-east quarter section
or 2-1. acres outside of the aliquot part of said block
8 applied for; that Powers’ staking was from 12 to
15 acres on the north-west quarter section or about
half of the lands applied for were on the adjoining
quarter section, and Ledyard’s east line was also en
tirely on the north-east quarter section, and the south
east angle thereof south of the southerly houndary of
the north-west and north-east quarter sections of the
said block.

I view of the fact that Titus, Powers and Ledyard
had staked lands outside of the limits of the land spe
cifically applied for the question whether their ap
plications are therefore invalid or only so as to that
part of the lands staked not within the location applied
for, or are entitled to the actual land within the four
corners of their stakes, notwithstanding that they have
improperly deseribed its location, must not be con-
sidered. Block 8 in the Gillies Timber Limit within
which the lands applied for are situate is within the

v o
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(‘oleman Special Mining Division. Each of the blocks
in the said limit have been surveyed into mile squares,
and on the north and south boundary pegs or stakes
have been placed at every ten chains, and on the east
and west boundaries at every 20 chains, but there has
not been an internal survey of the block into quarter
sections such as applied for in the applications in
question, Government survey lines were not run from
boundary fo boundary at the situation of the stakes so
placed on the boundaries. By sec. 51 (a) of the Min
ing Act a mining claim in a Special Mining Division
in unsurveyed territory shall be a rectangle of 20
acres, and by sub-sec. (¢) when a township is sur
veved into sections of 640 acres where the seefions
]llll'(' [;l'l’N ,\Illlllil‘/(l(‘ll I)l’u lllllll'fl‘l‘ sections oy ,\III)
divisions, a mining claim shall consist of either the
west half or east half of the north-east quarter, the
south-east quarter, the north-west quarter or the
south-west quarter of a quarter section or sub
division, and shall contain 20 acres. The Gov
ernment Surveys Department at Toronto does not
recognize such quarter sections or sub-divisions
as existing in the Gillies Timber Limit.  When
a survey of a mining claim is received by that
Department it is placed on their office map of the limit
in such a position as the survey indicates, regardless
of the quarter section mentioned in the application.
It seems to have been the impression amongst licensed
prospectors that mining claims staked in the Gillies
LLimit must be applied for as a particular quarter
section, and the difficulty experienced by them in de
finitely locating the particular quarter they thought
they had staked has led to this and many other dis
putes, It was said by Mr. Summers, O0.1.S., who testi
fied in this case, that to make an accurate survey of
a particular quarter section of the block in question
would take some 5 or 6 days, and Exhibit 10, a plan
prepared by him, was only approximate, but his east
and west line, he thought, was within thirty feet of
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accuracy, and that being so it is easily appreciated how
impossible it would be for a prospector at midnight or
at any other time of the day to determine what par
ticular quarter section his discovery was upon.

I find that said block 8 of the Gillies Timber Limit
ig in unsurveyed territory in the Coleman Special Min
ing Division, and has not been surveyed into quarter
sections or sub-divisions within the meaning of sec.
51 (e¢) of the Mining Aet. The lands in question not
having been divided into quarter sections, then it was
not necessary in the application or in the staking to
designate the locality by an attempted deseription of
the particular quarter section the elaim might be upon,
but the situation of the claim must be shown in such
a manner as to enable the Recorder to lay it down on
his office map. The situation of the stakes and the
locality of the two claims heing shown to my satisfac
tion the faet that the claims as staked are not alto
gether as applied for should not invalidate them: Sce
Waldie & Mathewman (Price) M. C, . at 454,

Having decided that mining elaims 939 and 966-(°
are not invalidated by reason of the imperfect deserip
tion of the lands as given in the respective applica
tions and further holding that in regard to unsurveyed
lands as herein, within the Gillies Limit, a licensee is
entitled to the land as staked, the dispute herein is
reduced to one of priority in staking and recording.
The relative positions of the several stakings of Titus,
Powers and Ledyard are shown in Exhibit 9. Powers’
cast line at No. 1 post is 113 feet, and at No. 2 about
264 feet east of Ledyard’s, and his south line at his
No. 2 is 100 feet and at his No. 3, 26 feet south of Led
vard’s south line, but in other respeets it is within
the lands staked by Ledyard and Titus. The three
discoveries were sworn to have heen made at 12.01 a.m.
on the 20th of August last, and the applications were
recorded in the Recording Office in the following
order: Titus, Powers and Ledyard. T have referred

s e by g,
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to the fact that Titus became recorded for the north-
east quarter section as mining claim 939-C, and Powers
for the north-west quarter section as mining claim
966-(",

Then as to the respective stakings. The only part
played in the staking by Titus was the discovery and
erection of the discovery post, and the writing upon
the posts. The rest of the staking was done by what
he styled ‘“ his men.”” His No. 1 was planted, while
he was present, by one of his men, whose name he did
not give, but he did not personally touch the stake as
a mark of identification., Both C. E. Reece and Horace
N. Atkinson witnessed the planting of Titus’ No. 1
post by someone, From No. 1 Titus left with Reece for
Haileybury to record the claim, took his place in line
before the Recording Office and waited for the doors
to open at 8.30 a.m., when he succeeded in having
his application received as No. 939 and subsequently
recorded as 939-C. He did not go from his No. 1 to
his Nos. 2, 3 and 4 posts nor did he blaze any lines
or boundaries, but left all that to be done by his men.
A blazed line was made from the discovery to his No, 1
by Reece, but who erected his Nos. 1, 2, 3 and 4 posts
I do not know, as no names were divulged in evidence
other than Reece and Atkinson. All that Reece did
was to be with Titus when he made his discovery,
and he blazed from his discovery to his No. 1 post.
After Titus left the claim Atkinson walked and blazed
from 1 to 4 and planted it at about 1 or 1.30 a.m.
From there he blazed to 3, which he found erected,
then blazed a line to No. 2, which was also standing,
but he did not read what was on the post, and then he
went to No. 1, blazing the line on the way. After
Titus had recorded the claim Atkinson told him what
he had seen and done. Titus admits that from the
time he left the claim at No. 1 post until after he had
sworn his affidavit of discovery and filed his applica
tion he did not see or hear from his men, whom he
believed to have completed the staking for him.

M.C.C—D




66 MINING COMMISSIONER'S CASES,

Is such a staking permitted by the Mining Aet, or
in other words did Titus conform with the require-
ments of the Mining Act? To determine this ques-
tion a perusal of secs. 34, 35, 54, 55 and 59 and forms
4 and 6 of the Act is necessary. It will he seen that a
licensee may stake out a claim on his own or any other
licensee’s behalf, but if on behalf of another licensee
the application must recite the name of the licensee by
whom the valuable mineral in place was discovered
and the name of the licensee on whose hehalf the appli-
cation is made, the letter and number of their licenses,
ete. The application sets out a short deseription of
the locality, the time of discovery and date, the date of
staking and in whose name the claim is to be re-
corded and the dimensions of the elaim. Appended
to the application is a sketch or plan showing the
discovery and corner posts and their distances from
each other in feet. The application and sketch or
plan must be accompanied by an affidavit in Form 6
of the Aet, which affidavit must be made by the dis
covering licensee showing a discovery of wvaluable
mineral with particulars of the kind of ore or min-
eral discovered, the date of discovery and staking out,
and stating that the distances given in the applica
tion and sketeh or plan are as accurate as they counld
reasonably be ascertained, and that all the other state
ments and partienlars set forth and shown in the ap
plication and sketeh or plan are true and correet, also
that at the time of staking out there was nothing
upon the lands to indicate that they were not open to
be staked, and that the deponent verily believes they
were so open, and that the staking is valid and should
IN‘ lt't‘ul‘ilt‘(l. ele, III Il't ”1 .\-1 /” llllll P/HN.I (I’I'it'l')
M. €. C. at 144, one LaBrick, on account of ill
ness of D, \It'\'l'i||, who staked the elaim, under
took to make the affidavit of discovery and record
the claim. It appears that LaBrick was not on the
claim the day it was staked, but the day after the
staking he visited all of the stakes with the exeeption

|
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of the No. 4. He had not been along the north or west
boundary lines or along the blazed line from the No
1 to the discovery post, nor did he write his name or
license number upon the posts. His applieation was
refused by the Recorder and an appeal taken to the
Mining Commissioner, when the latter in his judg
ment at page 146 said: ““ Tt is clear that it is only
the person who actually stakes the property upon the
ground, or who at least personally superintends the
staking, that is intended and authorized or in any way
justified in making an affidavit of discovery and stak
ing. From the Aect it is elear that the affidavit can he
made only by a licensee, and the Aet is particnlar in
requiring that where one licensee is staking on hehalf
of another the names and license nmnber of hoth must
he put upon the posts. The public and other pr

pectors are entitled to know not only on whose he
half the |\1u[n'|¥\ IS ~i:\|w~|_ hut also hy whom the ae
tnal staking is done. This requirement is ohviously for
the purpose of IVII'\v‘IIUII; frand and more effectually
securing proper enforcement of the provisions of the
Act.” Sinee the case of MeNeill and Plothe was tried
the form of the affidavit of t“‘t‘n\»‘l'.\ has been altered
Formerly eclanse (2) of the affidavit read—-+* That
at the time of my staking out, ete.,” and clause (3),
“as T could reasonably ascertain the same.”” The
Act of 1908 as amended reads, clause 2 That the
sald elaim was staked ont, ete,”” and elause (3)-—** As
!l:v_‘. conld l"':|\n|l.‘lll|v\ he ascertained.” In other re
spects while the form of the affidavit has heen changed,
the substance is the same. The words ol see. 35 are
clear—** A licensee who discovers valuable mineral
in place on any lands open to prospecting, or a licensee
on whose behalf valuable mineral in place is discov
cred by another licensee upon any such lands, may
stake or have staked out for him a mining claim
thereon, ete.””  Section 55 requires the licensee after
(“w'n\q-l'_\' to at once erect lli\ ‘|i~('n\'v|"\ !lll\l :nul Iurn
ceed as quickly as is reasonably possible to complete
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the staking, and see. 59 governs the requirements at-
tending recording. I do not think the changes made
in the language of the affidavit of discovery have weak-
ened the general intention of the Act. The first clause
of the affidavit says—*‘I discovered valuable mineral,”’
ete., and while the other clauses of the affidavit are not
in the first person the deponent is required to have per-
sonal knowledge of the facts sworn to. There is noth-
ing in the Mining Aect to indicate otherwise and I
adopt the language of the learmed Mining Commis-
sioner in Re McNeill & Plotke as the safest interpre
tation of the Aect.

How could Titus honestly make the full affidavit of
discovery sworn to?! At the time the affidavit was
made the only facts he was sure of were that he had
an alleged discovery, a discovery post and a blazed
line from there to his No. 1, and that the latter was
standing when he left the claim. Notwithstanding
this limited knowledge he swore that the claim had
been staked as shown on the application and sketch
attached thereto; that the distances given in the said
application were as accurate as they could reasonably
be ascertained and that at the time of such staking out
there was nothing upon the said lands to indicate that
they were not open for staking. He assumed his men
would complete the staking and on that assumption
took his oath. He had no personal knowledge that the
staking had been completed at the time he filed his
application and in consequence his affidavit was de
ceptive,

The exigencies of the sitnation at Gillies Limit at
midnight of the 20th of August last required expedi
tion, and Titus adopted his method of staking to meet
it. To encourage such staking would soon destroy the
whole fabric of the Mining Act and stimulate false
and reckless swearing: See Attorney-General of On
tario v. Hargraves, 8 O. W. N, at p. 138. I do not
make a finding of fact upon the Titus discovery, as in
the view I take of the case T am not called upon to

e
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do so, but if the case turned upon the sufficiency of
discovery I would first order an inspection before
giving judgment. T therefore find the Titus applica
tion and staking invalid, and the eclaim must be can
celled,

The Powers’ staking has been attacked by the dis
putant, but not successfully so. The chief point of
attack was made upon the situation of the discovery
post, It was thought by Titus and Atkinson that
Powers’ discovery was on the north-west quarter sec

tion and not on the north-east quarter section as ap
plied for. On the evidence I could not say with cer
tainty that it was not on the section applied for,
but as I have ruled that in this case the staking is to
govern and not the lands :I]l}>|i1-1| for, T do not pass
upon the point. The respondent Powers relied upon
his affidavit of discovery, and his application is filed
as proof of the sufficiency of his staking, and unless his
good faith is impugned or his veracity questioned, 1
did not feel called upon to exaet ]m\i?l\l' evidence of
how he m»ml»]vh'(l his staking. It was open to the dis
putant to attack at this point, but he did not do so
nor did he offer any sufficient evidence of the insuffi
cieney of the staking. The discovery made by Powers
is within the lands staked and for these reasons T find
the Powers’ staking and application valid,

I have vet to dispose of the l,l‘1l):ll'<l :lp]\!ll';lﬁull.
Although Ledyard got title through Titus and stood
behind the Titus staking, his failure to uphold it does
not prevent him from setting up priority of staking
between himself and Powers and relving upon his filed
application,

There is no evidence before me that Ledyard’s ap
plication should have priority over that of Powers
The latter’s application was received at the Recording
Office as No, 996, and that ol Ledyvard as No. 1053,
which would indicate that Powers’ application was
on file first and subsequently recorded. The onus is
upom Ledyard to show priority of discovery or im
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proper staking on the part of Powers. As to the
actual time of staking there is no difference, and I
have already passed upon the Powers’ staking. The
fraction of land between Powers’ and Ledyard’s west
and north boundaries may be retained by Ledyard if
his discovery is within that portion. At the trial coun
sel for Ledyard stated he had been unable to get in
touch with his client in time to produce him at the
trial, but elected to zo on in his absence. If Ledyard’s
discovery is not on the land staked by Powers and is
in the boundaries of his staking now left to him I will
allow him such area. If he thinks such portion of his
staking worth retaining, 1 will allow him, on notice to
Powers, to file a survey showing the location of his
discovery, and the matter can be spoken to at my
next sittings at Haileybury on Tuesday, the 6th of
May, 1913, at 2 p.m.

[ find the staking by C. H. Titus of mining claim
039-C, situate in block 8 Gillies Timber Limit, in the
Coleman Special Mining Division, to be invalid, and 1
order that the application now on file for the said
lands be cancelled.

[ further order that the said H. R. Ledyvard is en
titled to that part of the lands staked by him, being
part of said block 8 situate to the north and west of
mining claim 996-C', and within the north and west
boundary lines of the lands so staked by the said H. R.
Ledyard on the 20th of August, 1912, provided it is
proved to my satisfaction on the 6th of May next or
such other time as I may appoint, that the said dis
covery of valuable mineral in place by the said Led
vard is within the said fraction of land, otherwise I
direct that the application of the said Ledyard, being
No. 1053, be cancelled.

[ order that the disputant H. R. Ledyard do pay
to the respondents M. P. Powers and Frank Abode
the sum of seventy-five dollars as costs of the trial.
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McLEOD AND ARMSTRONG.
JOHNSON AND ARMSTRONG.

Gillies Timber Limit—Unsurveyed Lands—Priority of Discovery
Invalid Staking Lands Staked not Wholly within Landas
plied for Lfidavit of Discovery - Requisites of

It being in unsurveyed territory the fact that the land staked was
not wholly within the area applied for, did not invalidate these
respective stakings.

It 18 not enough that what is sworn to in the afidavit of discovery
and staking turns out to be true: it must be known to be true at
the time the afidavit is made. It appears that while a licensee
may be assisted in the staking he should remain upon the ground
until the staking is complete and from a personal inspection of
the posts and other requisites of staking be seized of what he 18
required to depose to in the affic avit of discovery and staking

On appeal to the Appellate Division, held, afirming the decision of
the Mining Commissioner, that the Mining Ac. does not permit
the affidavit to be made on Information and bellef and that the
claimant must satisfy himself not by guess-work but by personal
knowledge and before he makes his afMidavit that the Act has
been complied with,

Dispute referred by the Mining Recorder at Hailey
bury to the Commissioner for disposition. The dis
putes set up priority of discovery and insufficiency of
s!:lkill‘_{ l)) the resnondent Armstrong, the recorded
holder of mining claim 942, being the same land
applied for by the digputants,

” l (,'nulun, l'n]‘ ,\llll‘tlm'k ,\]<'|,wn[
A. G. Slaght, for George Johnson
George Mitchell, for E. F. Armstrong.

24th April, 1913.
Tue CoMMISSIONER. The disputes herein were

transferred to me by the Mining Recorder of the Cole
man Special Mining Division for trial,
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By consent of the parties and as a matter of con-
venience the cases were tried together. On the 20th
of August, 1912, E. F. Armstrong became located for
the south-east quarter of the east half of the south-
west quarter of block 2 in the township of Coleman
in the Gillies Timber Limit, which lands were after-
wards designated as mining claim 942, and on the
28th of August and the 19th of Oectober of the same
vear respectively, Murdoch McLeod and George John-
son filed disputes against the said claim. On the 2nd
of August, 1912, by an Order-in-Council approved by
His Honour the Lieutenant-Governor, this and other
portions of the Gillies Timber Limit, on the Montreal
Rjver, in the Coleman Special Mining Division, were
ordered to be re-opened for prn.\lwl'lill‘_f and staking
out, and sale or lease under the Mining Act of Ontario
on and after Tuesday, the 20th day of August, 1912,
and sees. 21 and 51 were ordered to apply thereto. On
the 3rd of August, 1912, by instructions appended
to the said Order-in-Council, the Minister of Lands,
Forests and Mines directed that claims in blocks which
had not been subdivided should in no case overlap the
boundaries of the block, that is, a claim should he
staked wholly within a particular block, and not in
clude any portion of an adjoining block or blocks, and
that claims were not to exceed twenty chains long from
north to south or ten chains wide from east to west
The blocks in the Gillies Timber Limit were divided
into areas of a mile square, having stakes or pegs
placed on the north and south boundaries thereof at
intervals of ten chains, and on the east and west
boundaries of twenty chains apart, but the blocks were
not subdivided into quarter sections or sub-divisions,
The block in question at the time of staking consisted of
one-helf of the full area of one square mile, the north
ern half having been previously staked, and laid out as
mining claims.  While the Order-in-Council applied
sees, 21 and 51 of the Mining Aet to the Gillies Limit
it is not necessarily conclusive that they are surveyed
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lands. Section 21 simply states that the Lieutenant-
Governor in Council may declare any locality to be a
Special Mining Division, and there is no doubt that
the Gillies Limit is within the Coleman Special Min-
ing Division. Seection 51 states the area of a mining
claim in unsurveyed territory, but sub-sees. (¢) and
(d) of sec. 51 do not apply to this case as the block
was not sub-divided into quarter sections or sub-divi
sions, and consequently T treat it as being in unsur
veved territory. Inthe case of Ledyard and Powers and
Abode, in which judgment was given on the 23rd day
of April, 1913, I decided that lands within block 8 of
the Gillies Limit were unsurveyed territory and that
sec, 51 (¢) did not apply, and my reasons therein are
applicable to the faets in this case, If, however, I
am wrong in my conclusion, then if the discoveries
of the several applicants are outside the limits of the
claims as applied for, although within the boundaries
as actually staked out on the ground, the claims would
be invalid, following Re Burd and Paquette (Price)
M. C. C. at 419

The disputes of MeLeod and Johnson set up pri
ority of discovery and insufficiency of staking by Arm
strong, the recorded holder of mining claim 942. The
application of E. F. Armstrong states that he made
a discovery of valuable mineral in place at 2 minutes
past 12 a.m. of the 20th of August, 1912, and his ap
plication was received as Number 942, That of Mwm
doch MeLeod alleges discovery at 5 minutes past 12
am, of the 20th of August, 1912, and his application
was received as No. 94712, And Johnson purported
to discover valuable mineral in place at 5 minutes
past 12 a.m. of the same day and filed his application
as No, 1022; all of the parties claiming to have staked
the south-east quarter of the east half of the south
west quarter of block 2. T will not attempt to estab
lish priority of discovery as between Armstrong’s
discovery of 2 minutes past 12, and MecLeod’s and
Johnson’s at 5 minutes past 12, and their respective
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claims must stand or fall upon the sufficiency of their
staking. The No. 2 posts of the respective stakings
are together, but in other respects the situation of
their stakes is not at exactly the same point, and I
am unable to determine whether the lands so staked
are within the lands applied for, but I find that the
respective discoveries are within the several stakings.
Having decided that the aliquot part of the said block
as staked is unsurveyed territory, the fact that the
land staked is not wholly within the area applied for
will not invalidate the respective stakings if T am
satisfied of the identification of the stakes and the real
situation of the property as staked, and with this I
am satisfied. I also find that they had a sufficient tie
line for the purpose of their staking and identifice
tion of their claims.

Then as to the sufficiency of MclLeod’s staking, Mr.
McLeod, who is an old and experienced prospector,
was very candid in his admissions as to the method
he adopted in staking the property applied for. He
stated that at 5 minutes past 12 he had erected his
discovery post, on a discovery, the neighbourhood of
which he had previously been familiar with, and from
there he proceeded to his No. 1 post, a distance of
approximately 720 feet, on the way blazing what trees
were available. He stated that there were very few
trees that he could blaze, and that possibly not more
than three in number were so marked, nor did he
place any pickets or other monuments to define the
directions between his discovery and his No. 1 post.
The blazing done he admitted was quite insufficient to
i1lt'l|li!t\ the |h<v\ilin|| of his 4li.\('u\‘('l')‘ post from his No.
1. After reaching his No. 1 post he erected it and in
seribed upon it what was required by the Mining Act.
He had left a conveyance in charge of Peter Graham
on the Silver Bar property, just north of the Kerr
Lake branch of the T. & N. O. Ry., and immediately
proceeded to Haileybury, arriving there, he thought,
and also in the opinion of Graham, between 1.30 and
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1.45 a.m. of the 20th., They had a fast horse, but not-
withstanding that they made as much haste as possible
under the circumstances, considering it was a dark
night, they found Armstrong waiting outside the Re
cording Office when they reached there. It was
arranged that they should have numbers in the order
of their reaching the Recording Office, and in that
order the applications would be received after the
doors were opened at 8.30 o’clock, so that MeLeod's
application would necessarily be received subsequent
to that of Armstrong, and he received filing No. 9471,
Prior to leaving for Hailevbury, McLeod had arranged
with R. Montgomery to go around the claim and see
that the posts were properly erected and the elaim
staked in accordance with the Mining Act and report
to him at Haileybury, This Montgomery did, going
to his No. 1, then to his No. 2, and saw it planted
From there he went to No. 3 and met J. Peria, who
had been instructed to plant it, showed him where he
put the post and on the way between the posts hlazed
the lines where he could, getting through his opera
tions about 3.30 in the morning, and then he went
on to Haileybury, met Meleod and reported what
he had seen and done. No evidence was given as to
who erected the Nos. 2 and 4 posts, nor was Peria
called to say that he had properly erected No, 3.
However, Montgomery was also an experienced pros
pector and felt satisfied the claim had been properly
\I:Ikl'(l. and so ]’Q-lm]'hwl to Mel.eod |ll'<'\ilv|l~ to the
time the latter made his affidavit of discovery and ap
plication. MeLeod did not see his posts Nos, 2, 3 or
4 or see the lines blazed, and I have only the evidence
of Montgomery that this was sufficiently done by him
self, so that when McLeod took his affidavit of dis-
covery and staking he was relying upon the statement
of his man Montgomery as to what had been done
after he left the claim,

I will now consider the facts attending Johnson's
staking. He adopted the more leisurely method of
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appropriating the claim being sufficient unto himself,
and completed the staking personally, making his dis-
covery at 5 minutes past 12, and succeeded in placing
his application on file as No. 1022, subsequent to that
of McLeod and Armstrong. His application asks for
the same lands as previously applied for by the afore-
said parties. After erecting his discovery post and
properly inseribing it he blazed a line to his No. 1,
from there he proceeded to No. 2, blazing on the way,
made a post there, wrote upon it and erected it; then
blazed to No. 3, made a post and planted it, and
from there went to No. 4, blazing the line between 3
and 4 as he went along and erected his No. 4 post
and blazed from 4 to 1. The three claims in ques
tion are ,\lI]l]Hl\l‘tl to ;ul,inill a ~Ul'\'('}'t't] claim known
as the Green property. It was about a quarter to 3
when Armstrong reached his tent on the Neilly claim
immediately to the north, having concluded the stak
ing, it having taken him two hours and a half, and
from there he left for Haileyvbury, where he filed his
claim as before mentioned. Neither McLeod nor John
son nor any witnesses called on their behalf saw Arm
strong on the claim that night. Since the staking Mr.
Johnson visited the property and discovered that Arm
strong’s vein had been worked upon after the staking,
and although there is no positive evidence of the time,
I would suppose since the McLeod dispute was filed
on the 28th of August the work done on the property
was subsequent to that date. This of itself was a
highly improper thing to do, if it was done by Arm
strong or through his instructions, as an inspection if
ordered could not verify the actual condition of the
discovery at the time it was made. Then how did
Armstrong stake the claim? His was an organized
staking, mostly done through his deputies: Henry
Holmes being placed at No. 1, W, H. Smith at No. 2,
Jolm Barker at No. 3 and George Mahrle at No. 4,
and Armstrong himself made the discovery and
planted the discovery post. He had taken with him
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to the claims Messrs, Smith, Holmes and Barker, but
picked up Mahrle, who was in the neighbourhood, and
said he was open for a job. All of these parties took
their positions at their respective posts. The discov-
ery post is about 150 feet east of No, 2 post and near
the southern boundary of the claim, and Armstrong
says he saw Smith erect that post. He had arranged
with Holmes that the latter should plant his post at
5 minutes past 12 and signify the planting by swing
ing a lantern across his knees, and this Holmes did
within sight of Smith, who was standing at or near
the claim. Both Smith and Armstrong said they saw
each other at the time the signal was given and the
latter replied to Smith by a similar signal, which
signified that he had received the notice arranged
for. Then Barker was at No. 3 post within about 200
feet of where Armstrong was and the latter heard
someone chopping and assumed it was Barker making
the post and planting it as instructed, and the latter
on his way back from No. 3 post passed within 25 or 30
feet of where Armstrong was standing, but they did
not address each other, Mahrle says he put up No.
4 at 5 minutes past 12 according to his watch, and did
not see Armstrong again that day. After Armstrong
had erected the (lis('l)\'(*l‘)‘ post, received the signal
from Holmes, had seen Smith put in No. 2 and heard
what he assumed to be Barker chopping at No, 3, he
left on his way for Haileybhury, passing No. 4 on his
way out and inspected it and reached his conveyvance,
which was at a stable on a mining claim near the pro

perty he was staking, and immediately drove for
Haileybury, reaching there before McLeod, although
Mecleod had a fast horse and drove quickly and left
the claim immediately after he erected his discovery
and No. 1 post. However, I am not finding priority
on the question of time as it was suggested that Arm

strong took a short cut and counld have reached Hailey

bury before MecLeod and not heen seen by MeLeod on
the way there. The evidence was not definite that he
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had taken any other road than that driven over by
McLeod and the latter stated that they were not
passed by any person on their way to Haileybury.
Before Armstrong left the property he saw Smith and
Holmes start to blaze. It was remarkable how much
Armstrong saw on a dark night on 20 acres of land,
and the position he took up that would allow him to
command a view of Holmes’ signal and the sound of
Barker’s chopping and be within sight of Smith’s
planting of No. 2 post was to say the least a strategic
one, but T have no reason to doubt Mr. Armstrong’s
veracity, and do not question it, The only personal
knowledge Armstrong had of his staking was that his
discovery post was planted, that his No. 2 post was
put up and that his men had started to blaze the lines
and that No. 4 was in its proper position as he had
previously given instructions. He did not visit his
No. 3 post, but assumed from the sounds he heard that
it was in position, nor did he feel it necessary although
the man instructed to put it up passed within 25 or 30
feet of him to ask if the post had bheen properly in
seribed and erected in its proper position. The ques-
tion of the bona fides of the discoveries on the three
properties is not disputed, so that I am assuming from
the evidence given and from the silence of the dis-
putant that all discoveries are within the meaning of
the Mining Act.

As between the man who swears his affidavit of
discovery before being informed by his agent or agents
that the claim had been staked, and one who makes
the affidavit after being so informed, and the facts
attending the Armstrong staking, there can be no dif-
ference as far as the application of the Aet is con-
cerned. If so where is the line to be drawn? The com-
mercial world encourages organized labour and expe-
ditious business methods, but the discovery of valuable
mineral in place and the staking of its confines cannot
be deputized except by one licensee staking on behalf
of another licensee and must be done by the one who

S g

%
g.




AR v

M'LEOD AND ARMSTRONG, (i)

makes the affidavit of discovery. 1 think it a rea-
sonable construction of the Act to say that the dis-
coverer may be assisted in the staking, but he must
remain at the staking until it is an accomplished fact
and from personal inspection of the posts and the
other requisites of staking become seized of what he
is required to make oath to in the affidavit of discovery
and staking.

Counsel for Armstrong argued that what he did
amounted to superintendence under the authority of
McNeill & Plotke, recited in Mining (‘ommissioner’s
Cases at page 146. 1 do not think so. If superintend
ence is permitted by the Mining Aet there cannot be
such by a licensee who is directing the staking if he
leaves the claim before its actual accomplishment,
There was no superintendence of the blazing, a neces
sary requirement of the Aet, nor a personal know-
ledge that the boundaries had heen so blazed, nor was
an inspection made of the No. 1 or No. 3 posts. To
condition oneself to swear to actual facts from a
knowledge based upon signs and sounds would be
perilous to the deponent. Suppose Montgomery de
liberately lied to MecLeod when he told him the stak-
ing had been done or that Armstrong was deceived
in the sounds that led him to believe that Barker
had put up his No. 3 post or mistook the light of an
other for Holmes’ signal, or that Smith and Holmes
had decided not to blaze the lines; would not the
affidavit be untrue? And if these omissions were not
afterwards found out, an innocent and diligent pros-
pector, who properly discovered and staked, would
lose the fruits of his labour. It is not enough that
what is sworn to turns out to be true; it must he known
to be true at the time the affidavit is sworn, and hear-
say evidence is insufficient. If the maker of the affi-
davit was not personally seized of the facts his affidavit
should say he verily believed, ete., but the affidavit of
discovery requires him to say it was staked, ete. What T
have said in Sloan & Taplin and Ledyard & Powers
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& Abode in regard to prerequisite knowledge before
the affidavit of discovery is taken can be applied here,
I therefore must dismiss the dispute of Murdock Me-
Leod and allow that of George Johnson, and order
the staking of E. F. Armstrong now embraced in min-
ing claim 942-C to be invalid and his application can-
celled. As to the disposition of costs. If the cases
had been tried separately McLeod would have been
ordered to pay Armstrong the costs of the action, and
in the second action Armstrong would have been
liable to Johnson for costs, but as they are tried to-
gether and heretofore the methods adopted for stak-
ing as shown in these cases had not been passed upon,
I will make no order as to costs as between the parties.

E. F. Armstrong, the respondent, appealed from
this decigion to the Appellate Division,

The appeals were heard by Merepiru, (.J.0., Mac-
Larex, Macee and Hobaixs, JJ.A.

W. R. Smyth, K.C., for appellant.
A. G. Slaght, for respondents, the disputants,

22nd October, 1913.

The judgment of the Court of Appeal was delivered
by

Honaixs, J.A.—It was gravely argued before this
Court that an affidavit which the appellant did not
know to be true when sworn to, was unexceptionable,
if afterwards it was found that the facts stated had
been correctly guessed at. Needless to say this pro-
position was advanced in support of a mining claim.

This is a new departure in affidavit making, and,
if accepted, would simplify the acquisition of claims
by allowing a prospector who finds valuable mineral
in place, to quit the ground, and, having left others
to do the staking, to make the necessary affidavit in
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the pious hope that their work will justify the oath
upon which he secures his claim,

Apart from the morality or immorality of the
suggestion, and leaving aside for the moment the
words of the Mining Act, there are two reasons which
plainly render any such method of dealing with the
requisite oath impossible,

It would enable a prospector to blanket claims and
permit him, if he were sufficiently active, to go back
upon the ground and stake out claims to correspond-—
a reversal of the universal practice, as I understand it,
of taking up mining claims,

Secondly, if the registration is attacked, and it is
open to the deponent to substitute for his original
statement proof by others that that of which he was
ignorant was, by a happy chance true, then he dis-
places his own affidavit as proof, and relies on what the
Statute does not admit as primary evidence to secure
the claim. He thus holds his position against others
until he can get the proof, or, if there is no contest,
then he shuts out others by a device not permitted
by the Mining Act.

Best, in his work on Evidence, 11th ed., p. 43,
puts upon the same plane as perjury a statement which
the witness knows to be false and one of which he
knows himself to be ignorant.

The Mining Act does not permit the affidavit to be
made on information and belief—no doubt becanse the
statements are intended to be made by one who can
speak at first hand, and probably having in view the
undesirability of founding a property right on state-
ments which are not really evidence, as pointed out
by Lord Justice Cotton in Gilbert v. Endean (1878),
9 Ch. D. 259, at pp. 268, 269. T do not know that it
is necessary to add anything to the reasons given by
the learned Mining Commissioner, in which T quit'e
agree, for disallowing the appellant’s claim. The real
objection to the method pursued is, that the affidavit
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must state certain matters of fact required under the
Mining Act to exist, or to be done in order to secure a
claim, i.e., the discovery of valuable mineral in place,
the situation of the discovery post, the length of the
outlines, the staking done, the lines cut and blazed,
the possession of a miner’s license, and the absence
of anything on the land to indicate that the lands
were not open for staking.

There is nothing to require a licensee to do all
these acts himself. See 8 Edw. VIL ch. 21, sec. 22,
sub-sec. (2), and sec. 35; but before he records his
application he must swear to the required affidavit,
and, in view of the provisions of sec. 49 to 56, that
affidavit necessarily includes a statement that the
claim was staked out ‘‘ upon the said discovery ** and
that ‘“ the distances given in such application and
sketch or plan are as accurate as they could reason-
ably be ascertained, and that all the other statements
and particulars set forth and shewn in the said ap-
plication and sketch or plan are true and correct.”

The claimant can, and must, therefore, satisfy him-
self, not by guess-work, but by personal knowledge,
and before he makes his affidavit, that the Aet has
been complied with,

[ agree with the conclusion reached that the lands
are unsurveyed, Having regard to the provision in
the instructions that claims must be 20 acres, see. 51
can only apply to lands which have been surveyed
into 640 and 320 acres (clauses (e¢) and (d)), and to
lands unsurveved. In hoth of these cases claims
limited to this area are to be staked. The instrue-
tions appended to the Order-in-Council opening the
lands in question to prospecting and staking distin-
guish between the *“ claims or locations already sur-
veyed,”” and *‘ claims on the blocks which have not
been sub-divided,”” and all three claims in question
here are part of block 2.

The main appeal of the appellant, Armstrong,
should be dismissed with costs.
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His appeal against Johnson’s claim is brought by
him as a licensee under sec. 63. [ can see no ground
for interfering with the learned Commissioner’s de-
cision in favour of Johnson, who appears to have com-
plied with all the requirements of the Mining Aet,

and I think this appeal should also be dismissed with
costs,

Appeals dismissed with costs,

(THE COMMISSIONER.)
GRAY v. MURRAY.

Dispute—Surface Rights — Restraining Order — Champerty—Certi-
ficate of Record—Fraud—Discovery.

G., surface rights owner in April, 1912, agreed with M., the miner,
to allow mining operations, and in March, 1913, disputed working
conditions alleged to have been performed by M. In May, 1913,
G. gave option to A. of surface rights. Certificate of record was
granted to M. 11th May, 1912. It being shewn M. had given finan-
clal assistance to G. to carry on dispute, M. contended agreement
was champertous. While G. did receive financial assistance from A
Held, the option had not been exercised at time of trial and G
was in a position to prove his case outside of any agreement en-
tered into, and its existence did not vold the right of action he
had without it. Ramcomar v. Chunder, 2 App. Cas, at 210,
Colville v. 8mall, 22 0. L. R. 426,

M. having employed H. to stake the claim, and the latter having
informed M. that he had made and sworn to a sufficlent discovery,
the onus which was on G. to shew that M. knew H. had not made
such a discovery had not been satisfied and fraud had not been
proved.

Held, also, that G. was not “any person interested " within sec. 66
of the Act.

John M. Gray, former surface rights owner, entered
a dispute against mining claim 17336 in the township
of Harris, alleging insufficient discovery and staking

and procurance of a certificate of record through
fraund.

H. H. Hartman, for Gray.
R. McKay and J. M. Hall, for Murray.
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22nd May, 1913.

Tue CommissioNer.—This matter was brought to
trial by John M. Gray, who, in his notice of dispute
filed in this office, alleged that mining claim 17336,
gituate in the Temiskaming mining division and being
more particularly described as the north-west quarter
of the north half of lot 6, in the 6th concession of the
township of Harris, was illegal and invalid in con-
sequence of no valuable mineral in place being dis-
covered upon the said lands, and that the said claim
was improperly staked and that the certificate of re-
cord granted therefor had been fraudulently obtained
by the respondent Herbert Murray.

The claim was staked by one Howell for Murray
on the 6th of March, 1912, and recorded on the 8th
of March of the same year, and a certificate of
record granted on the 11th of May, 1912, and it ap-
peared from the evidence that Murray had caused
the necessary assessment work to be done upon the
said claim to permit him to secure a patent therefor,
which he was about to apply for when this action was
brought. The claimant John M. Gray has a certificate
of ownership of the north half of the west half of
lot 6 in the 6th concession of the said township, con-
taining 78% acres, more or less, which parcel of land
comprises the mining claim in question, and the cer
tificate of ownership was granted subject to a reser
vation of the mineral rights therein. The notice of
dispute filed by the claimant is dated the 18th day of
March, 1913, and the issue brought to trial on the Tth
day of May, in the same year.

Counsel for Gray at the opening of the case under-
took to show that there was no discovery of valuable
mineral in place on the claim so caused to be staked by
Murray, and that such a fact was known to Murray at
the time the application was recorded; in other words
he attempted to show fraud on Murray’s part. On the
6th of May, 1912, Gray made and filed an affidavit
stating that he had performed on the said claim 30
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days assessment work for and on behalf of the recorded
owner Murray, and in his evidence admitted that he
had received the sum of $60 for such service from
Murray, and that the assessment work so sworn to as
having been done by him was accomplished by dig
ging a cellar under his residence which in his report
of work he deseribed as trenching,

On the 15th day of April, 1912, Gray and Murray
entered into a written agreement whereby Gray as
signed to the latter the surface rights of the lands in
question for mining purposes, reserving to Murray
the exclusive use of five acres of land for the purpose
of erecting such buildings as he might require in his
mining operations, and covenanting to execute all
further imstruments necessary for the purpose ol oh
taining the said mining claim, for which he received
from Murray the sum of $300, and signed a receipt
acknowledging such sum concurrently therewith, A
further agreement was entered into on the 31st of
Marel, 1913, in which Anna M. Andrews was the party
of the first part, Gray of the second part, and Roland
T. Irwin of the third part, which agreement in part
recited that Irwin undertook to drill upon the said
lands 100 feet for $500, which the parties of the first
and second parts agreed to pay. Anna M. Andrews
was to furnish all necessary wood and water for the
operations and to deposit in the Royal Bank at Hailey-
bury the sum of $900 as security for any further dril
ling over the first 100 feet, but reserving the right to
her to stop the u)u'l‘:llilill\ after the first 100 feet had
been drilled. She also agreed to pay Irwin $1,500 if
he found valuable mineral in place. On the 2nd of
May of the same yvear Gray executed a written option
to Anna ', Andrews of the said lands exercisable until
the 1st ot September, 1913, in which agreement the
price of the property was fixed at $10,000, and it re-
cited the present action and assigned to her in the
event of the option being taken up all claims for dam-
ages, rights, benefits and advantages involved in the
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claim in question before me, or any other application
in connection with the mines, minerals or mining rights
affecting the said lands, and to all claims or demands
for damages or settlement of surface rights, ete. At !
the time of the trial this option had not been exercised.
On the 10th of January, 1913, Mrs. Andrews wrote
to the respondent Murray at his address in Toronto
asking if the property was for sale, and if so to fix his
price, and on thg 17th of the same month she wrote
a further letter asking him if he would consider an
offer of $3,000 with an option of sixty days. The
answers to these letters were not put in at the trial.

Although Gray had received compensation for his
surface rights he apparently was not satisfied, for in
February, 1913, he threatened Murray that unless he
received $20,000 he would upset his title, stating that
Murray had no right there, and that if he wanted to
retain the mining claim he would have to pay the
aforesaid sum. Gray freely admits this demand.

After an appointment had been taken out by Gray
for the trial of this issue the respondent applied to
me for an order restraining Gray from drilling upon
the property until the matter at issue had been dis-
posed of, setting up in his affidavits filed that Gray
was not drilling for water as alleged, but was seek-
ing to make a discovery upon the lands. 1 directed
that this motion should be heard at the trial, and evi-
dence was then given of the alleged drilling.

It would appear that from the time Mrs. Andrews
wrote the two letters to Murray in January, 1913, she
was the power behind Gray directing the attack upon
Murray. She consulted a solicitor in New Liskeard
on behalf of Gray, reported his advice to the latter,
who at her instance went to North Bay to consult Mr.
McKee, the Crown Attorney there, to see what crim-
inal action might be taken against Murray. The agree-
w ment of the 22nd of March shows that Mrs, Andrews
had more than a moral interest in the proceedings
and her rights are sought to be protected by the option

b______—_—
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agreement of the 2nd of May of the same year. It is
admitted by Gray that he consulted Mrs. Andrews
and asked for financial assistance to permit him to
lodge the dispute against Murray, and he secured in
all $55, for which he agreed to give her some interest,
the amount of which did not come out in evidence, and
while Mrs. Andrews admitted that she had made the
advance she stated that she felt Gray had strong
rights, and told him to repay the money when he could
or ‘“ any old time.”” Gray’s contention was that the
drilling machine was brought upon the property for
the sole purpose of finding water, as his well at 55
feet was not giving him a sufficient supply, and they
started to drill alongside the pipe in the well and
went a depth of 56 feet. Mrs, Andrews also took the
position that while she was instrumental in employing
Mr. Irwin to drill, it was primarily for the purpose of
finding water, and after that she might utilize the
drill to see if there was any mineral upon the property.
This contention is not reconcilable with the letters
written by Mrs. Andrews, the drilling agreement
entered into by her, and the option on the land to her
by Gray. The clause in the agreement that Irwin was
to get $1,500 if he found a discovery is the keynote to
the situation.

On the strength of this evidence counsel for the
respondent urged that the claimant could not succeed
as the agreement between Gray and Mrs. Andrews was
champertous. While Gray did receive financial assist-
ance from Mrs. Andrews, I would have some trouble in
finding that there was a fixed agreement as to what
her interest in the result of the litigation might be,
and there was only an option from Gray to her of
the lands, not an absolute assignment, and at the time
of the trial the option had not been exercised, so that
Gray was in a position to prove his case outside of
any agreement entered into.

In the judgment of Sir M. E. Smith in Ramcomar
v. Chunder, 2 App. Cas., at p. 210, he says: ‘‘ A fair
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agreement to supply funds to carry on a suit in con-
sideration of having a share of the property if re-
covered ought not to be regarded as per se opposed
to public policy,”” and in Colville v. Small, 22 0. L. R.
426, Mr. Justice Riddell, says: “ If a party to a
champertous agreement must rely upon it to sustain
an action, he fails, but if he, although a party to such
agreement, can make out his case without the agree-
ment, its existence does not void the right of action
he has without it.”’

While the contention of counsel may be correet,
and in any event, it is perilously near being a champ-
ertous arrangement, I do not feel called upon to de-
cide this question in view of my ultimate determination
of the action, The questions which T will undertake
to decide are—Had Gray a right to lodge the dispute
or bring the action, and if so, then could he disturb
the certificate of record after its issue? Section 117
of the Mines Aect of 1906 was amended in 1907 by add
ing the words *“ subjeet to the provisions of see, 71.""
The latter section is now 65 of the Aet of 1908, and
see. 117 of the Aet of 1906 is see. 67 of the
present Mining Act, so that while former seec.
117, as read with secs. 71 and 140, gave some
ground for argument, the amendmont of see. 117 in

1907 by adding the words ‘“ subject to the provisions
of see. 71 7’ (now sec. 65) to my id has removed all
doubt, as sec, 67 is qualified : overned by sec, 65.
It is a question of interpretat of similar sections of

the Act as amended by the Mining Act of 1908, with
amendments to the present time. In The Bank of Eng-
land v. Vagliano (1891), A. C., at p. 144, Lord Her-
schell laid down a rule of interpretation which was ac-
cepted by Perdue, J.A., in Carruthers v. Canadian Pa
cific Railway Company, 16 M. R. at p. 336, as follows:
‘T think the proper course is in the first instance to ex-
amine the language of the statute and to ask what is
its natural meaning uninfluenced by any considerations
derived from the previous state of the law, and not
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to start with inquiring how the law previously stood
and then, assuming that it was probably intended to
leave it unaltered, to see if the words of the enact
ment will bear an interpretation in conformity with
this view;’’ and in the case of the City of Ottawa v.
Hunter, 31 S. C. R. 10, it was said that where the
Legislature has changed the language of an Aect it is
generally to be presumed that it thereby intended to
change the law. Section 65 of the Aet of 1908 states
that a certificate of record in the absence of mistake
or fraud shall be final and conclusive evidence of the
performance of all the requirements of this Act, ete.,
and thereafter the mining claim shall not, in the ab
sence of mistake or fraud, be liable to impeachment or
forfeiture, ete. By the change of 1907, see. 67 now
must be read with see. 65, and while a discovery of
valuable mineral in place must precede staking in
order to validate a mining claim, it would appear that
if the certificate of record has heen granted it is con
clusive as to the discovery. Applving the rules of
interpretation as laid down by Lord Herschell, T think
it must be said that after a certificate of record has
been granted the question of discovery cannot he gone
into, The ground upon which the applicant sought to
sot aside the certificate of record in this case was for
lack of discovery of valuable mineral, and in view of
this amendment, if there was a previous doubt, it
must now be said that such an attack cannot he made
after the certificate of record has been procured.
The object of the Aet is quite apparent to my mind
and does not require elaborate explanation. It was
no doubt felt that 60 days was ample time in which to
allow any parties interested to attack a mining claim
on the ground of lack of discovery or insufficient stak
ing, and that after that time if the land owner had bheen
compensated for his surface rights, and a certificate
of record had been secured, that there would be some
security of title to a possible purchaser. If some time
is not fixed when a title can be said to become quieted
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then no one could safely purchase a mining claim, as
a licensee might within a year or more lodge a dis-
pute on the ground that a discovery had not been
made, and in the meantime the purchaser believing he
had a good title might have paid a considerable sum
as purchase money and expended a large amount in
development and otherwise,

A perusal of the following Mining Commissioner's
cases (Price) will better elucidate my meaning: Ball
& Stewart, at p. 462-3-4; Dennie & Brough, at p. 213;
Young & Scott & McGregor, at p. 162. By sub-sec.
(4) of sec. 63, a dispute shall not be received or
entered against any claim after a certificate of record
has been granted, ete. 1 find upon enquiry that the
notice of dispute filed with me was not lodged with
the Mining Recorder, as an ordinary dispute must be,
so that the claimant is trying to reach the respond-
ent in a roundabout way. By a perusal of the notice
of claim filed by Gray, I find it is headed, ‘‘ Notice
of Dispute,”” and is in the same form and has at
tached thereto the same affidavit as is required by sec
63 of the Act which deals with disputes. If he had
intended to lodge a notice of claim under Form 38
of the Aect, it would not have been necessary to have
attached an affidavit thereto, and T find that the claim
as lodged is in the form of a notice of dispute which
should have been tendered the Recorder, and which
sec, 63 of the Act distinetly states cannot be filed after
a certificate of record has been issued for the claim.

In order to have all the facts before me I allowed
the claimant or disputant, whichever term is applic-
able, to give evidence tending to shew that Murray
knew he had not a discovery within the meaning of
the Mining Act at the time he caused the claim to be
staked and recorded, but I would not allow evidence
to be given to show that on expert testimony Murray
had not a discovery within the meaning of the Mining
Act. A licensee might swear to a discovery which on
an efficient inspection would be found to be one
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not within the meaning of the Mining Act, but
still his affidavit would not be fraudulent if he bona
fide felt he had a discovery, and if this issue is to be
determined upon the question of fraud in swearing to
a discovery which was non-existent, then the question
is was there fraud within the meaning of that term.
The respondent met this part of the case by stating
that he employed one Howell, a respectable prospector
whom he believed honest, to stake the claim, and the
latter reported to him that he had made a discovery
of copper of sufficient value to justify making the
affidavit of discovery of valuable mineral in place.
Howell was not called as he could not be located, and
[ had some doubt at the trial if T could accept what
Howell said to Murray as evidence, but I now feel that
as fraud had been charged that Murray was entitled
o j_"i\v ('\'illt'llm' nf Imll:l /I'rlt‘A_ ;III<| llt' millhl t\lll}' (lH
this by stating his belief, which was based on Howell’s
assertion. Tt was admitted by Murray that he had
not examined the discovery that day, nor in fact did
he subsequently, as he was not interested in a cop
per discovery, but sought to locate a vein running
from a mining claim known as the Casey claim, which
is very valuable, and his operations were not carried
on at the point of discovery, but at a point which he
felt was most advantageons. Murray owed no duty
to Gray to satisfy his belief in Howell’s statement by
an investigation of the alleged discovery, but his neg
leet to do so might tend to show that he had not an
honest belief in its truth., T have his positive state
ment that he believed Howell, and he had no reason
to disbelieve him, and the onus is on Gray to prove his
dishelief or dishonesty.

In view of Derry v. Peake, 14 A. C. at 337, and hav-
ing in view the remarks of Lord Herschell, at page
374, and Angus v. Clifford (1891), 2 Ch. D. 449, at
page 471, and the many cases following Derry and
Peake, T would have some hesitation in finding as a
fact that what Murray did in procuring the certificate
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of record amounted to fraud, and in view of Gray’s
attitude throughout I would insist upon fraud being
conclusively proved. It is not set up that the certifi-
cate of record was procured by mistake,

Now, then, was Gray one of the parties mentioned
in sec. 66 of the Act entitled to bring the action? This
section states where the certificate of record has been
issued in mistake or has been obtained by fraud the
Commissioner shall have power to revoke and can
cel it upon the application of the Crown or an officer
of the Bureau of Mines, or of any person interested.
He must get within the meaning of the words ‘“ any
person interested '’ in order to launch the action. Gray
had a patent to the lands in question, but not the
mining rights,

In his notice of l]l\'l”‘" he secks Hlll) to set aside
the certificate of record, but does not claim as a
licensee the mining rights on the property, nor had
he restaked or attempted to file an application for the
lands previous to bringing his action to trial, so that
the only interest he had was as a patented land owner.
Jefore a certificate of record could be granted it was
the duty of the Recorder to see that the surface rights
owner had heen compensated, and on the 15th of
April, 1912, Gray signed off all his surface rights to
the respondent for the sum of $300. After he had exe
cuted that agreement and received the consideration
money he was not interested in the mining rights of
Murray, and the only other party who could seck to
set aside the certificate of record would be the Crown
or an officer of the Bureau of Mines.

I find that Gray is entirely without legal or moral
status and that he was a party to the fraud, if any,
and sought to profit by it. On the 6th of March, 1912,
when the claim was staked, he swore that he knew
that Murray had not a discovery, but notwithstand-
ing such knowledge he accepted the sum of $60 for
doing the first thirty days’ work thereon, and falsely
swore to trenching when such work consisted of dig-
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ging a cellar under his house for his own benefit. He
rested upon his oars with this knowledge of fraud,
which he now sets up, until the 18th day of March,
1913, nearly a year after, in the meantime having de-
manded from Murray the sum of $20,000 as silence
money. He was not satisfied with his attempts to
harrass Murray, but called in the assistance of Anna
M. Andrews, and their concerted action possibly led
to the issue reaching Court. Under the cireumstances
of this case, 1 would be very sorry to have to find
fraud in securing the certificate of record, as litigation
of this kind should not be encouraged, especially so
under the circumstances developed by the evidence in
this case.

I order that the application of John M. Gray herein
be dismissed with costs, which I fix at the sum of $75.

(THE COMMISSIONER.)

MUNROE, McIVOR, SIMPSON AND RICHARD
SON.

Appeal from Decision of Mining Recorder—Discovery—~Staking—
Lands Staked not as Applied for—Afidavit of Discovery made
on Hearsay Description of Land Applied for Indefinite and
Vague.

M.s application conflicting with others then or immediately after-
wards on file, the Mining Recorder refused to record any of the
applications until a decision of the Commissioner was obtained.

Held, the description of the lands applied for in part contradicted
the sketch attached to the application, and the staking was in
variance with the description in the application and the ground
shewn on the sketch, and was Indefinite, vague and misleading.

Held, also, that the staking was bad throughout, and within the
authority of Ledyard & Powers & Abode (Godson), M.C.C. 60.

That the applicant Munroe did not satisfy himself by personal
knowledge that the clalm had been properly staked before he
made the affidavit of discovery and staking, and that the affidavit
was in that respect untrue,

That the discovery was not a good discovery within the meaning
of the Mining Act.

The other applications were allowed to be recorded.

B A S e
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Appeals by the above-named from the decision of
the Mining Recorder refusing to record their several
applications for certain land staked. The description
of the land applied for in M.’s application was inade-
quate, vague and misleading, and his affidavit of dis-
covery and staking out was sworn to before discovery
and the completion of the staking by his authorized
agent.

W. A. Gordon, for Melvor.,
J. E. Cook, for Munroe.

S. A. Jones, for Richardson.
G. M. Clarke, for Simpson.

19th June, 1913

Tue CommissioNner., — The four appeals herein
were heard together by me at Haileybury on the 12th
day of June, instant, as the lands applied for by the
appellants are in default.

The application of (". A. Munroe was received by
the Mining Recorder on the 7th day of February,
1913, and placed on file (not recorded), and those
of the other appellants herein were filed in the or-
der in which they reached the Recording Office. As
the description in the tendered application of J. A.
Munroe was difficult to follow and alleged to embrace
an area of 80 acres, more or less, and appeared to
be in conflict with previously recorded claims, the
Mining Recorder refused to place the application on
record, and the other applications which are in appeal
herein following within a short period of time that of
the Munroe application, and being in conflict with the
lands applied for by Munroe, the Mining Recorder
decided to ask the four applicants to appeal against
his decision refusing to record their respective ap-
plications, and the matter reached me in this form.

Mr. John Munroe, who was staking on behalf of
his brother C. A. Munroe, visited the Kirkland Lake
sections, which at the present moment is supposed to

-
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be of commercial value from a mining standpoint,
and decided to stake that portion of the land under
the waters of Kirkland Lake not then appropriated,
and in the month of February last visited the Mining
Recorder’s Office at Matheson, and from searches
made mapped out an area which he felt he would be
entitled to stake and apply for. On the 7th of the
same month, in company with one Joe. McLean, he
visited the property in question and caused it to be
staked by McLean and tendered his application to the
Recorder on the same day. The only part Munroe
took in the staking was to erect the No. 1 post. The
balance of the staking was left to MecLean, whom
Munroe stated he had fully instructed. Immediately
after placing the No. 1 post and directing MclLean
what to do, Munroe left for the Recorder’s Office and
filed his application. After Munroe had left the pro-
perty McLean adopted a discovery which is marked
on a plan filed herein, being Exhibit 1, as discovery
No. 1, and which is admitted by Mr. Neelands, an
Ontario Land Surveyor, and Munroe himself, to be
upon a previously surveyed and recorded claim known
as 1.-1754. This discovery was not known to Mun
roe at the time the application was filed, as he had
in mind another discovery which was situate on the
south-west part of the lands applied for and as shown
on his sketeh filed as bordering upon claim 1.-1825,
and which discovery consisted of a fracture of rock
under water. Through some misunderstanding Me
Lean adopted discovery No. 1, planted his post there
and completed the balance of the staking, following
Munroe to the Recording Office, and there informed
him that he had complied with his instructions and
completed the staking. This information was im-
parted to Munroe prior to the time the application
was filed. On the 1st of May Mr. Neelands was en-
gaged by Munroe to make a survey of the property,
which was in compliance with a request of the Re
corder made at the time the application was tendered.




96 MINING COMMISSIONER'S CASES,

Mr. Neelands was largely gnided in making the survey
| by the Munroe application, and the sketch attached
i thereto and a plan of the district handed to him by
| Mr. Munroe. It is admitted by Mr. Neelands that it
I was impossible for him to intelligently follow the de-
i scription of the lands applied for in the Munroe ap-

plication and that the plan which he prepared for

Munroe was the outcome largely of what he believed

Munroe wished to apply for, and is in many respects

quite inconsistent with the actual language set out in

the description in the application. The area shown
by the survey is 69.67 acres.
On or about the 5th day of May Mr, Munroe again

attended the locality, and erected a discovery No. 2,

marked ‘‘ subsequent in water,”’ abandoned his pre-

vious No. 3 post and erected another one at an entirely
different position, planted a No. 4 post which was
marked ‘‘ subsequent,’” and in these respects changed
the previous staking of McLean. The discovery post “
No. 2 was planted by Munroe at a point where he in

' tended Mcl.ean to have placed the original discovery W
| post, as he was not familiar with the discovery adopted ®
! by McLean nor had he at that time or subsequently

‘3 made any inspection of it, nor was he aware that it |
!

|

was a discovery of valuable mineral in place.

The deseription of the lands applied for in the
application in part contradiets the sketeh attached
thereto, and the actual staking is in variance with
the language contained in the application and the
ground shown in the sketch. A No. 4 post is not men-
tioned in the application nor can the deseription of
! the land and water applied for be intelligently fol-
G« lowed or permit a definite area of land being mapped

:l

i)
out. The application, after setting out in cumbrous
detail the description of the area applied for, closes

with the general words ¢ all the land under the water
of Kirkland Lake not now applied for.”

I find that the deseription of the lands applied for
is indefinite, vague and misleading. The adoption by

- : DR & el
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Mr. Munroe of the words, ‘“ all the land under the
water of Kirkland Lake not now applied for,”’ was
an over-zealous attempt on his part to blanket any
open territory in the vieinity in which he wished to
stake and which appeared to him to be of mineral and,
monetary value.

I also find that the affidavit of discovery sworn to
by J. A. Munroe on the 7th of February, 1913, was
untrue, as on that date he had not made a discovery
at the point where his discovery post was planted
by MecLean: I do not find bad faith on the part of
Munroe as he believed MeclLean was planting the dis-
covery post at the position where his No. 2 discovery
post now is, and felt that he was entitled to make
the affidavit, having fully instructed his agent what
to do.

The staking is also invalid within the authority of
Ledyard & Powers & Abode decided by me on the 23rd
of April last. It is not permissible for a licensee to
erect his No. 1 post and leave the property before his
discovery post is erected and the balance of the stak-
ing completed, even though the actual staking has been
completed by one authorized by him prior to the time
the affidavit was sworn to and the application placed
on file,

On the deseription alone I would be foreed to dis-
miss Munroe’s appeal and uphold the Recorder that
the staking is bad throughout in consequence of the
false affidavit, and the improper method of staking
adopted by Munroe. T also find that the discovery
made by McLean on the date the application was filed
is not such a discovery as is contemplated by the Min-
ing Aet,

It was contended by the appellants other than Mun-
roe that the latter had not served notice of appeal
upon the parties adversely interested, as required by
sec, 133, but in the view I am taking of these appeals
it is not necessary for me to pass upon this point.

M.C.0—T
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The applications of Melvor, Simpson and Rich-
ardson do not confliet, are regular in form, and the
Recorder stated that on the removal of the Munroe
application they could be recorded,

Although Munroe is an experienced prospector I
feel that the mistakes in his staking were made in
good faith, and through being over-zealous in his de-
sire to secure the territory applied for, and as he
was the first on the ground and had made a discovery,
[ do not think it a case for costs.

I find that the application of C. A. Munroe now
on file in the Mining Recorder’s Office at Matheson as
No. 3004 is invalid, and T direct that it be cancelled.
Appeal from the decision of the Mining Recorder is
dismissed.

The applications of MeIvor, Simpson and Richard-
son are allowed to be recorded for the lands applied
for.

(THE COMMISSIONER.)
DAVIS AND MATHESON,
MATHESON AND HANCOCK.

Gillics Timber Limit Disputes—~Staking—Unsurveyed Territory
Priority of Discovery—Inspection—Confliction of Claims

D. and M. both applied for the south-east quarter of the west half of
the north-east quarter of block 8, Gillles Limit, but neither stak-
ing was within the guarter section applied for. H. applied for
and belleved he had staked the south-west quarter of the same
section, and subsequently M. applied for the same land, having
ascertained H. had not staked the land applied for.

Held, land was unsurveyed territory; see Ledyard & Powers
Abode (Godson), M. C. C. 60.

Held, also, after inspection by Chief Inspector of Mines, Davis’ dis-
covery was insufficient and his dispute was dismissed. That the
erection of the posts, blazing of the trees and the sufficiency of the
discoveries made by Matheson and Hancock on mining claims.
“C” 957 and 938, were equally good, and neither staking was
invalid In those respects.

That in the absence of further and better evidence priority of dis-
covery was established by the sworn affidavit of discovery and
that Matheson had priority of discovery;

That M. was also entitled to the south-west quarter, but in order
to do equity he was ordered to execute a transfer of that portion
to H.
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Disputes referred by the Mining Recorder to the
Commissioner for adjudication. The facts are fully
stated in the decision,

J.W. Mahon, for disputant.
A. G. Slaght, for respondent.

23rd June, 1913

Tue Commissioner, — The disputes herein were
transferred to me by the Mining Recorder at Hailey
bury for adjudication, and although the cases wers
heard separately they can be more conveniently dealt
with in one decision.

I will first dispose of the Davis dispute. On the
20th of August, 1912, James E. Matheson staked
what he believed to be the sonth-east quarter of the
west hall of the north-east quarter of block 8, in
the Gillies Limit, in the Coleman Special Mining Divi
sion, and subsequently filed an application for the
same, which was received by the Recorder and num
bered 957. 1In his application he stated that a dis
covery of valuable mineral in place was made at 1
minute past 12 o’clock midnight, The same pareel
of land was applied for hy A, B. Davis and helieved
to have been staked by him, and in his application the
time of discovery was fixed at 5 minutes after 12 of
the same night. It was subsequently found that
neither the Davis nor the Matheson staking was en
tirely: within the guarter seetion applied for, but that
of Matheson was more aceurate, as his eastern and
western lines were within the boundaries of the quarter
section, but hiz north boundary is said to be 215 ¢hains
south of the true north boundary of the said quarter
section, which projects his claim a distance of 214
chains south of the correct boundary of the said
quarter section, and his discovery is within the quarter
gection applied for.

In a previous judgment in the case of Ledyard &
Powers & Abode, dated the 23rd day of April, 1913
(Godson) M. C. C. 60, T had occasion to decide if

;aimgefv.?—.‘&*ﬂ-g—n——__: e
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block 8 in the Gillies Timber Limit, was surveyed
or unsurveyed territory, and I there found that
it was unsurveyed territory, and that it was not
necessary for the applicants to designate the par-
ticular quarter section of the block which they
wished to appropriate and which they felt they had
staked, and that if they had a sufficiently accurate tie-
line, that having applied for a particular quarter
section which they had not accurately staked, it would
not be fatal to their application, provided the dis-
covery was within the land staked; and it is not neces-
sary for me to pursue the matter further, other than
to apply that decision to these cases,

At the trial T was not satisfied with the evidence
adduced as to the respective discoveries, espcecially
that of Davis, so I instructed Mr. E. T. Corkill, Chief
Inspector of Mines, to make an inspection, which he
did, and filed his report on the 19th of May last, a
copy of which was mailed to the several parties con-
cerned, and the case was again spoken to at Hailey
bury on Thursday, the 12th day of June. Mr, Corkill
found that the discoveries of Matheson, both on re-
corded claim 957 and in his application file No. 1162,
were valid ones, and also that of Hancock on recorded
claim 938, but that there was no vein or mineral of
any kind at the point where Davis had planted his
digcovery post, and consequently he found it to be an
invalid discovery and not within the meaning of the
Mining Act of Ontario. T believe Mr. Corkill’s report
to be entirely consistent with the evidence adduced at
the trial, and with which T am in thorough accord.

As a discovery is fundamental to a valid staking
the Davis dispute must therefore be dismissed, and
his staking declared invalid.

The correctness of the Matheson staking was
questioned by Davis, but I am unable to find that his
staking was not a reasonable compliance with the
requirements of the Mining Act. It is quite true
he did not blaze a direct line from his No. 1 post to
his discovery, but his reason for not doing so was
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that a large cliff intervened and he adopted the more
practical method of indicating the direction of his
discovery from his No. 1 post by blazing a line from
his discovery to the northern boundary of the claim
to a point at a distance of about 415 chains from
his No. 4 and then easterly along the northerly bound
ary to No. 1. He admitted that he could have blazed
[rom No. 1 to the top of the cliff and there indicated
by a witness post that his discovery was some feet
beneath, but as no one was misled by his blaze so
made I do not care to find that it was such an inac
curacy as would of itself defeat his staking.

On the same night and at the hour of 5 minutes
after 12, if T accept the time fixed in his application,
T. R. Hancock believed he had staked the south-west
quarter of the west half of the north-east quarter of
block 8, in the Gillies Limit, applied for the same, and
his application was recorded as No. 938, On the 27th
of August, 7 days subsequent to the Hancock staking,
Matheson applied for the same quarter-section and
had his application placed on file as No. 1162, and
at the same time filed a dispute against the Matheson
staking and the then recorded claim 938. He stated
the reason he staked this particular block of land
was because he found that Hancock’s eastern bound
ary embraced nearly half of the adjoining quarter
section which he (Matheson) had previously staked,
known as the south-east quarter of the west half of
the north-east quarter of the said block, and in that
respect the Hancock staking would conflict with his
(Matheson’s) recorded claim 957, and his dispute was
filed with the sole idea of having Matheson’s east
ern line or boundary moved to his western boundary,
so that the two stakings would not conflict. Tt is quite
evident from a plan filed at the trial, being Exhibit
5, that claim 938 is practically split in the middle by
the boundary line between the two quarter sections,
or, in other words, Hancock only succeeded in staking
one-half of the lands applied for, and consequently
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embraced nearly one-half of the territory previously
staked by Matheson, known as mining claim 957.

If it was surveyed territory then there would be
very little difficulty in disposing of the Matheson
and Hancock stakings. TIn surveved territory where
the discovery is outside the limits of the claim as ap-
plied for, but within the boundaries as actually staked
out on the ground, the claim would be invalid, but in
unsurveyed territory if the discovery is within the 4
corner stakes and in other respeets the claim had
been staked in accordance with the Mining Aect, then
the staking would be held to be valid.

As between the erection or planting of the posts,
the blazing of the lines and the sufficiency of the dis
coveries made by both Matheson and Hancock on min
ing claims 957 and 938, there is no distinetion. One
staking is as perfect as the other, and neither stakine
is sufficiently had to declare it invalid,

Then can Matheson succeed on the question of
priority of staking? He has sworn to a discovery
made at 1 minute past 12 midnight on the 19th of Ang-
gust last, and Hancock made a similar affidavit. stat
ing his discovery to have been made at 5 minutes after
12 on the morning of the 20th. Priority depends on
the priority of discovery and staking, the date or fil-
ing being immaterial if all is done within the time
required by the Mining Aect, and it is necessary to
say this as Hancock was recorded as No. 938 and
Matheson as No. 957, which, in point of time, placed
Hancock on record in the Recording Office first. Both
Matheson and Hancock knew of the situation of their
discoveries prior to the time of actual staking, and as
an Order-in-Council had been issued stating that the
limit would he thrown open to prospectors immediately
after midnight of the 19th of August last, they were
both on the ground ready to stake at the earliest
permissible moment.

I'am asked to find priority of staking by Matheson,
and the facts are that hoth parties started to plant

L
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their discovery posts at midnight of the 19th of Aug
ust last, There was no definite evidence that Mathe
son completed his discovery at exactly 1 minute after
12, and the accuracy of his time is placed in doubt
by A. Bigelow, who was called as a witness on his
behalf, who stated that he saw Matheson put up his
discovery post at 4 minutes past 12 by his (Bigelow's)
time, whieh, if zlw'(-]m'll. would fix Matheson’s dis
covery as 1 minute prior to that of Hancock. Kach
of the parties in their applications and affidavits at
tached thereto stated and swore to definite time of dis
coveries, and they could properly be held bound by the
times so adopted, which would in that case again give
Matheson priority of discovery. If Matheson could
be said to have priority of discovery, then, all other
things being equal, he would be entitled to sueceed
on that point as against Hancock.

I have endeavoured to show the real merits of the
two stakings as tLeir respective discoveries are within
the area embraced by the overlapping of their east
ern and western boundaries. By an examination of
Exhibit 5, being a ]vlilll prepared by R. S. Code, O.1.8.,
it will be seen that Hancock’s discovery is several
chains east of the eastern boundary of the quarter
section applied for, or well within the lines of Mathe
son’s staking. If it could be held that Matheson had
priority of staking, then Hancock’s elaim must be de-
clared invalid, and if priority is not so found then
Matheson is in the same position as to the locality of
his discovery as Hancock, as it is sitnate to the north
and centre of mining claim 938, but within the limits
of the quarter section applied for. As to the situa
tion of their respective stakings, there is only this
difference, that Matheson’s is within the quarter sec-
tion applied for and that of Hancock is not, but both
discoveries are within the houndaries of the lands
staked.

Hancock started out to stake the south-west quarter
of the west half of the north-east quarter of the said
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block 8, and Matheson the south-east quarter, ete., of
the same block, with the result that Hancock succeeded
in staking only a small portion of the eastern part of
the quarter section applied for, and took in nearly half
of the section immediately adjoining to the east
thereof. Matheson was more accurate and kept his
eastern and western lines within the boundary of the
lands his application called for, but got his north
ern boundary about 214 chains too far sonth. Tt was
a physical impossibility for either of them, or any
other prospector, to acceurately stake a particular
quarter section of the block in question, because it
had not been internally surveyed into quarter sections,
the Government having only placed stakes on the north
and south boundaries at intervals of 10 chains, and
on the east and west boundaries at intervals of 20
chains for the mile square. To add to the other diffi
culties it was midnight, and they are well aware that
to suceeed in securing a claim that night expedition
must rule,

It was a general belief amongst the prospectors
that they must apply for a particular quarter section
and stake it as such, which they tried to do, with one
of the results as shown in this case.

I find that Matheson’s staking of mining claim
957 was a sufficient compliance with the requirements
of the Mining Aet and that his discovery was a valid
one and within the lands staked. Being in unsurveved
territory and having staked mostly within the limits
of the quarter section applied for, his tie-line was
sufficiently definite to permit of the claim being lo
cated and laid down on the map in the Recorder’s
Office.

While T hesitate to find any priority of discovery
I feel under the peculiar circumstances of these cases
that what the parties, no doubt advisedly, adopted as
the time of their respective discoveries, and so swore
to, I must accept, and consequently find that Mathe
son staked mining claim 957 prior to the staking by
Hancock of mining claim 938,
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Having declared mining claim 957 valid and find-
ing as I do that Hancock had properly staked mining
claim 938, it must nevertheless be deelared invalid in
consequence of the discovery, although within the
limits of the land staked, heing upon mining elaim 957,
which I have declared had priority over 938. There
fore such discovery is upon a previously recorded
claim, and invalid.

The result so far has been to give to Matheson
what he sought by his application, and I think upon
the facts he is justly entitled to succeed. But by find
ing priority of discovery I have unhorsed Hancock,
who becomes a vietim of time. I am not satisfied that
Hancock should lose what he intended to, and thought
he was staking and applying for, through a finding
of priority based upon the slender facts in this case,
and I intend that Matheson’s application No. 1162 for
the south-west quarter of the north half, ete., shall be
applied in relief of Hancoek’s position. [ have said
that when Matheson staked the south-west quarter on
the 27th of August last and filed a dispute he did so
for the purpose of getting rid of that part of Hancock’s
staking which encroached on the south-east quarter,
or mining claim 957, and he has succeeded. It was
Hancock’s intention to secure the south-west quarter
of the north half, ete.,, and he succeeded in staking
only part of it.

[t is admitted that Matheson did not wish to secure
the adjoining quarter section applied for by applica-
tion 1162; his real purpose was, as already stated, to
dispossess Hancock so far as the latter’s claim 938
encroached on Matheson’s staking of 957. It would
be inequitable to allow Matheson to secure both
quarter sections in consequence of Hancock’s discov
ery being upon his claim 957, because he would be
securing more than he had actually desired. It is
stated in Matheson’s dispute and also in evidence that
he had agreed with Hancock to have a survey made
of their stakings and that the one who had not staked
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according to his application should abandon the con-
flicting area. I intend to hold the parties to this under-
standing and give them as far as possible what their
applications call for,

This decision is given upon what I consider the
real merits and substantial justice of the case, and in
an endeavour to carry out the intention of the parties,
which T believe I can do, as there are no other parties
adversely interested. T will allow the application of
James E. Matheson, now on file as No. 1162, for the
south-west quarter of the north half, ete., and direct
the .\lillillu‘ “m‘nl‘(h'r to |r];||‘u it on |'|-r'nl‘«|' and con
currently therewith order the said Matheson to exe
cute a transfer of the said mining claim to T. R. Han
cock, who will become the vested holder of the same.

During the progress of the trial T stated that this
was a proper case for settlement, and have since again
intimated that it would be better for the parties to
get together and adjust their difficulties. Apparently
they could not do so, and as they have all added to the
difficulties in the case T will withhold costs
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(THE COMMISSIONER.)
GRATTON gr an. v. NEILLY.

Disputes—Validity of Discoveries—Staking—Reasonable Compliance

Affidavit of Discovery—Recording—Construction of Certain

Orders-in-Council—License of Occupation—Land Open for Stak
ing—Insgpection

Five applications were filed for the same property, one of which
was accepted and recorded. The remaining four applicants filed
disputes which were heard together by the Commissioner. The
discoveries were Inspected by the Chief Inspector of Mines, and
of the five only those of Gratton and Neilly were reported favour
ably upon

Held, by the Commissioner, upon the Inspector's report and evl
dence, the discoveries of all others than Gratton and Neilly were
not valuable mineral in place.

Held, also, that neither Graham or Martel had staked their claims
in accordance with the provisions of the Mining Aect, and In each
case the affidavit of discovery and staking had been based upon
what they assumed had been done, but of which they had no per
sonal knowledge.

Held, also, that while Davis had made a good discovery, his staking
was defective and invalid, and that Gratton's discovery was suf
ficlent, but his staking was not a reasonable compliance with the
provisions of the Mining Act

Held, also, that Neilly's discovery and four corner posts were prop
erly erected and marked and lines blazed and the staking valid

That what was Intended to be reserved by the Order-in-Council of
the 20th of August, 1912, were only the several rights-of-way
therein mentioned and the mines and minerals in, on or under
were in the Crown and open for prospecting and staking, and
Nellly's discovery being upon the right-of-way was not therefore
invalid.

In the result Neflly's claim was allowed to remain upon record.

The four disputants having filed applications for
the same lands the Mining Recorder for the Coleman
Special Mining Divigion transferred the disputes to
the Commissioner. The facts are fully set out in the
decision.

T. W. McGarry, for Martel, disputant
W. 4. Gordon, for Graham, disputant.
F. L. Smiley, for Davis, disputant.

G. G. T. Ware, for Gratton, disputant.
A. G. Slaght, for Neilly, respondent.
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3rd July, 1913.

Tue CommissioNer.—The lands herein were orig-
inally recorded in the name of Thomas Reilly as min-
ing claim 932, and subsequently an abandonment was
filed by Reilly and the claim cancelled. The applica-
tion of Mr. Neilly, the respondent herein, being next
in chronological order in point of time, was placed on
record and the lands applied for became known as
mining claim 940,

The four disputants having filed applications for
the same lands, the Mining Recorder for the Cole
man Special Mining Division on the 6th of March last
transferred the disputes to me for trial. The five
cases were heard together by consent at Haileybury
on the 7th day of April, 1913. At the conclusion of
the trial I decided to have a government ill\ln-(‘linll
made of the several discoveries as I was not satisfied
with the evidence in that respeet,

On May the 9th, all the parties were notified by
letter to meet Mr, E. T. Corkill, Chief lll\]rvt'lnr of
Mines at the property in question, on Saturday the
17th of May last, which they did, when an inspection
was made in their presence by Mr. Corkill, and his
report was handed to me on the 19th of the same
month. Of the five discoveries those of Neilly and
Gratton only were found by him to be valid ones, and
they were said to be sitnate at a point on the pipe
line of the Cobalt Hydraulic Power (fompany where
the power line of the same company crossed it, The
alleged discoveries of Martel and Davis were found
to be about 200 feet east of the discoveries of Neilly
and Gratton and the Inspector stated that there was a
possibility that they might be a continuation of the
same fissure, The discovery made by Graham was
entirely condemned. T arranged at the trial that the
cases should be argued after the Inspector’s report
was filed, and the arguments were heard at Haileybury
on the 10th of June.
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The land in dispute consists of the north-east
quarter of the east half of the south-west quarter of.
block 2 in the Gillies Timber Limit, which is within
the limits of the Coleman Special Mining Division.

This block, amongst others in the limit, was opened
by the Government for prospecting and staking out,
ete.,, on Tuesday, the 20th day of August, 1912, All
the applications in question were for the same quarter
section of this particular block, and all the stakings
were completed immediately after midnight of the
19th of the same month and within a few minutes of
each other, particulars of which 1 will refer to.

In the Graham case absence of a valuable discoy
ery of mineral in place is of itself fatal to his ap
plication. A sufficient discovery within the meaning
of the Mining Aect is a fundamental and essential re
quirement of a valid staking. T adopt the Inspector’s
report and find that Graham had not a valid discovery.
His staking was also defective. The part played by
Graham was a meagre one, the extent of which was
the placing of his discovery and No. 1 posts. The
rest of the work was performed by his associates or
employees after he had left the property for Hailey
bury to record the claim. T find that one R. Mont
gomery put up the No. 3 post and blazed the lines and
reported progress to Graham at Haileybury about
6.15 a.m. of the 20th, previous to the application being
placed on file. No. 2 post was erected by Robinson,
and Evans was instructed to plant No, 4, but whether
he did so or not I cannot say as no evidence was given
as to how the post was put up, although it was sworn
to as being in place.

The only knowledge that Graham had that the
viaim had been staked according to his instructions
was the statement of Montgomery., This knowledge so
gained was insufficient to allow Graham to make the
affidavit of discovery and staking which he did, and he
was not conditioned to swear to the facts therein con-
tained. His case in this respect is governed by that

B g R L S I B S i 2
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of McNeill & Plotke (Price), M. C. C. 144, in Ledyard
& Powers & Abode (Godson), M. C. C. 60, and McLeod
& Armstrong (Godson), M. C, C. 71, I therefore de-
clare Graham’s staking invalid.

It was said by the Inspector that Martel’s dis-
covery standing by itself was insufficient and invalid,
but that it might be a continuation of the same fis
sure upon which the discoveries of Neilly and Gratton
were made. As the latter’s discoveries are 200 feet
west of Martel’s, it would be mere conjecture to say
that Martel might pick up the same vein at that dis
tance. What is required is a discovery at the point
indicated by the discovery post sworn to in the affi
davit. It must be a valuable discovery at the time it
is appropriated and the lands staked, and cannot after
wards be improved in order to constitute it a discovery
of valuable mineral in place. I therefore find that
Martel’s discovery was not a valid one and as re
quired by the Aet,

Nor can his staking be upheld. He put up his dis
covery post and No. 1 and then left for Haileybury to
record the claim. His agents Johnson and MeGarry
put up Nos, 2, 3 and 4 posts and did the blazing of
the lines, if any was done, Martel did not go that
night to his Nos. 2, 3 and 4 posts or travel the side
lines, but notwithstanding this he made the affidavit
and staked on the mere chance that it had been done
as directed. The faets in this case are within the de
cisions in Ledyard & Powers & Abode and MecLeod
& Armstrong, before referred to, and I have no rea
son at present to change my mind in regard to the
validity of such stakings. T find that the Martel stak
ing was not in compliance with the Mining Aet, and
it is consequently invalid.

What has been said in reference to Martel’s dis
covery applies with the same force to the alleged dis
covery of Davis, and his discovery must be declared
insufficient and invalid. As Davis had completed the
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actual staking in person he is unfortunate in not hay
ing a proper discovery; otherwise he might have fig
ured amongst the few survivors in the strugegle for the
claim in question. The contestants by the process of
elimination are now reduced to two, namely, Neilly
and Gratton

Although the application of Neilly was recorded it
was done so by arrangement amongst the disputants
herein. In order that there should he some application
to dispute it was consented that Neilly being the next
in order to file after Reillyv's application, should he
recorded without giving him an acknowledged title to
the claim. KEach of the disputants claimed priority
of ||i-l‘<|\"‘|') one over the other

Then what are the faects leading up to the appli
cations of Neilly and Gratton? Dealing first with the
Gratton staking. His discovery is situate about 4 or
b feet away from that of Neilly, and upon the evidence
and the Inspector’s report it is clearly as good as
Neilly’s and is a sufficient one within the terms of the
Mining Aet. Neilly claims priority of discovery over
Gratton, and I so find. It is admitted by Gratton,
that he made his discovery and planted his discovery
post after Neilly’s appropriation of a discovery, and
that it might have been only three or four seconds
later, but it was in any event a subsequent discovery

While his staking was completed with more rapi
dity than that of Neilly, who I find used proper ex
pedition in marking out his boundaries, planting his
posts and making out his application therefor, priority
cannot be gained in such a manner. As discovery is
the foundation of a good staking the first discoverer,
if he at once proceeds to stake the claim, has priority
over another licensee who immediately afterwards
makes a (“\(‘H\'Pl‘)‘ and suceeeds in \Hlkill‘_{' and get
ting on record first.

Of the five applicants Gratton established a record
for rapidity of staking, but the race is not always to
the swift. The distance around the claim from the

e
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discovery post to the No. 1 would probably be about
a mile, and to properly stake the claim the applicant
is required to make a discovery, erect a post at that
point, blaze a line to his No. 1, erecting four other
posts, all of which must be properly marked and writ-
ten upon, and blaze the boundary lines. It must be
remembered it was midnight in a rough timbered
country, and Mr. Gratton, in 12 minutes, satisfied him-
self he had made an honest and proper staking of the
claim before he left the property. At 1 a.m. of the
same morning he made another discovery on block R
of the Gillies Limit, which is to the south of the block
in question, and probably a mile distant from where
the present claim lies, so that in one hour he had com-
pleted the staking of two independent isolated mining
claims. He would well qualify as a midnight prowler,
but his rapidity of staking mining claims cannot be
approved of. It was physically impossible for him
to stake this claim in 12 minutes and do it all by him
self as he proclaimed. The imperfections of such a
staking were exposed under cross-examination when
Gratton admitted he had not blazed a line from his
discovery to his No. 1 post, nor blazed the boundaries
or attempt to show the position of his lines,

I find that the staking of the lands in question hy
Gratton was not in compliance with the requirements
of the Mining Act and invalid, and that even if his
staking could be said to be good, he has established
priority of discovery by Neilly out of his own mouth.

Can Neilly then be held to be the properly recorded
holder of the claim? If the answer depended solely
upon the correctness of his staking, the answer would
be yes. The situation of the discovery which Neilly
selected was known to him sometime before the limit
was open to prospecting, as he had occasion to pass
through the limit from time to time. Appreciating
that there would be a tremendous rush to the limit
the night it was open he made his plans accordingly
and engaged a special train to convey him from a
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siding near the property to Haileybury, thinking that
would be the quickest means of reaching the Recording
Office after he had staked the elaim, but his hopes
were not realized as he found Reilly had reached there
before him. Reilly, no doubt, felt his application could
be suceessfully attacked and decided to withdraw his
application, leaving the situation as we find it in
these cases,

It was proved that Neilly placed all his posts him
self and did some blazing. He had Gordon F. Sum
mers, 0.L.S., go around the claim with him to wif
ness the planting of the posts, ete., and had the assist
ance of J. D. McPharlane and others in completing
the staking., It was 42 minutes after 12 aan. when
Neilly reached the railway siding after completing his
staking. MePharlane stated that half a dozen other
licensees had blazed the same lines before him, so the
houndaries were well defined. The -blazing was not
completed until daylight by McPharlane, when he left
for Haileybury.

[ am prepared to accept Neilly’s blazing although
recognizing as I do that he had not personally blazed

all the lines. T do not wish to he understood as endors
ing this casual method of blazing, but the unusual eir
cumstances attending the opening of this limit at mid
night and the mad rush to secure claims has made me
more lenient in my serutiny of Gillies Limit stakings

than T would be under different circumstances, Neil
discovery and four corner posts were properly erected
and marked and a line blazed from his discover
his No. 1 post. Sufficient blazing was done by N
or those with him, and in his presence, to ident
houndaries of the claim staked, and as his discovery
has been .‘l]r]rl'u\wl of I») the Chief |H~;n ctor of Mines,
I find that his staking was a reasonable compliance
with the Mining Act and valid

The erux in the case has now been reached, Tt is
proved by Mr. Corkill’s report and admitted by Neilly

M.C.C 8
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and Gratton that their discoveries are upon the right
of way of the Cobalt Hydraulic Power Company at a
point where the Cobalt Power Company’s line crosses,
and immediately beneath the transmission wires of
the latter company. This is the difficulty in the case
and if the strenuous arguments of counsel for the dis
putants other than Gratton and Neilly are to pre
vail, then Neilly’s application must be dismissed

It is argued that his discovery is upon a strip of
land not open for prospecting or staking out, and the
determination of the correctness of such arguments
must be decided upon the construction of certain
Orders-in-Couneil approved by His Honour the Lien
tenant-Governor,

On the 14th of August, 1905, an Order-in-Counecil
was passed in which all that tract of land known as
Gillies Brothers’ Timber Limit, containing 100 square
miles, more or less, and situate in the township of
Coleman, was withdrawn from exploration for mines
and minerals, and from sale, lease or location, The
said territory remained closed to prospectors until
the 20th of August, 1912, when, by an Order-in-Coun
cil duly approved of and dated 2nd of August, 1912,
certain portions of the said limit particularly set out
in the Order-in-Counecil were re-opened for prospect
ing and staking out and sale or lease under the Min
ing Aet of Ontario. Block 2 in guestion herein was
amongst the pareels so opened,

A license of occupation was granted by the On
tario Government to the Cobalt Hydraulic Power
Company on the 31st of December, 1908, and to the
Cobalt Power Company on the 4th of December,
1909, The lands oceupied by the several companies
pass through block (2) herein and the transmission line
crossed the pipe-line at the point where these two dis
coveries in question are situate, The lands embraced
within the license of occupation consisted of a strip
100 feet in perpendicular width, 50 feet on each side of
the centre line. The powers given to the companies
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under the licenses were as follows—for the purpose
of laying pipe-lines, erecting poles, stringing wires
thereon, cutting down only such trees as it may be
necessary to remove for the sufficient protection of
the pipe and pole lines to be constructed and doing
no damage to the timber berth through which the
sald pipe and pole lines may run, and of patrolling
the said lands and keeping same in repair, reserving,
nevertheless, the wmines, wminerals and mining right
in, on or under the said lands, el

It will be seen that the two licenses of occupation
were issued prior to the Order-in-Couneil of 2nd ol
\ugust, 1912, and that the mines, minerals and min
ing rights in, on or under the said lands had been re
tained by the Crown, The Order-in-Council of the
2nd August, 1912, recites that ¢ subjeet to the reserva
tions mentioned and set forth in the annexed report
ol the Honourable the Minister of Lands, Forests and
Mines, those portions of the Gillies Timber Limit on
the Montreal River deseribed in the said report being
lands of the Crown, heretofore withdrawn from pros
pecting and disposal for mining purposes, be, on and
after Tuesday, the 20th day of August, 1912, reopened
for prospecting, staking out, and sale or lease under
the Mining Aet of Ontario.” In the recommendation
sent to the Lieutenant-Governor by the Honourable
the Minister of Lands, Forests and Mines, it was sug

gested that those portions of the Gillies Timber Limit
being lands of the Crown heretofore withdrawn from

prospecting and disposal for mining purposes, be on

the 20th day of August, reopened for prospecting and
staking out, ete.,, and the lands are specifically refer
red to, and then the following clauses oceur:

Reserving therefrom in the above-described area the right-of
way of the Cobalt Power Company’s transmission line, 100 feet wide,
50 feet on each side of the centre line as shewn on plan of survey
by O. L. Surveyor Homer W. Sutcliffe, dated July 12th, 1909, of
record in the Department of Lands, Forests & Mines; the right-of
way of the Cobalt Hydraulic Company’s transmission line being a
strip of land 100 feet wide, 50 feet on each side of the centre line
as shewn on plan of survey by O. L. Surveyor T. G. Code, dated
November 17th, 1908, and the right-of-way of the Mines Power
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Company’s transmission line, being a strip of land 135 feet wide,
671 feet on each side of the centre line as shewn on plan of survey
by O. L. Surveyor Clayton E. Bush, dated November 1st, 1909.

Reserving also the right of the Crown to grant a rightof-
way for a transmission line 100 feet wide, 50 feet on each side of
the centre line for the purposes of a pole line and transmitting
power from the water-power at Fountain Falls on the Montreal
River over any portion of the above described area.

Reserving also one chain in perpendicular width along the
north-easterly bank of the Montreal River,

It is contended by the disputants, other than Grat-
ton, that the use of the words ** reserving therefrom ’
as applied to the rights-of-way of the several com
panies takes those particular strips of land out of
the general description of the lands thrown open and
makes them prohibitive territory for the purpose of
prospecting and staking out.

The Crown reserved the right to grant a right
of-way for a transmission line 100 feet in width for
the purpose of a pole line and transmitting power
from the water power at Fountain Falls over any por
tion of the above described area (referring to the Gil
lies Limit). If by this clause it was intended to pre
vent making discovery or staking upon such lands
g0 to be selected could it he said that |bl'inl' to the
fixing of the boundaries of such right-of-way, if a dis
covery had been made thereon, that it would be held
to be invalid? Supposing a claim had heen staked on
the limit and was being worked, and subsequently
thereto the Government fixed the boundaries of the
proposed power company’s line, when it was found
that the discovery was within its limits. Could if
then be argued that the eclaim on that account was
invalid as the Order-in-Council had reserved a piece
of land to be selected and of which all prospectors
had notice? If it could then it would have been un
safe for any prospector or company to stake a elaim
on the limit until the proposed right-of-way had been
fixed and surveyed.

I do not think such an argument reasonable, and
that being so, is not the real intention of the Order
in-Council shown? To my mind the reservations were



wide,
\rvey

hit-of-
le of
Iting
treal

the

‘at

nn
of
nd
of

GRATTON ET AL. V, NEILLY 1173

notices to prospectors of the prey ﬁlll\l} granted l'i;.rm\
of-way to the three power companies and the right
of the Government to grant a further right-of-way to
another company not then formed and the preserva
tion of a road allowance, It was notice that all stak
ings would be subject to such rights previously
granted or to be granted, and their patents or leases
to the lands so applied for would be restricted in that
respect

When the several licenses of occupation were
granted the Crown reserved the mines, minerals and
mining rights in, on or under the said lands, showing
clearly that all the rights of the said companies had

im or on the lands licensed were as « xpressed in then
respective leases, but that they had no rights in the
minerals. Why then, when the limit was thrown open,

should the Crown seek to withhold the minerals, if
any, on these particular strips of land or rights-of
Wi All that the companies

of-wav whieh 1s an e¢

possessed was a right

sement and limited to cortain
adehnite purposes Even the trees thereon were re

served, also certain rights of timber licensees

The nse of the words ** reserving therefrom ’ in
the Order-in-Couneil were not apt to meet a situation
of this kind, and undoubtedly are embarrassing to a
proper construction of the order. The whole Order
in-Couneil must be read in order to gather its mean
ing, and while the licenses ol oceupation already re
ferred to were not put in at the trial, I have had access
to the originals on file in the C'rown Lands Depart
ment at Toronto, and feel that they must he read
with the Order-in-C'ouncil to determine the rights of
the |>;ll'?i|*\ in these l|i\|‘\l‘u'\
Subjeet to the provisions of see. 34 of the Mining
Act a livensee may prospect for minerals and stake out
a mining claim on Crown lands surveyed or unsur
veved on which the mines, minerals or mining rights
have been reserved to the Crown, which are not at
the time withdrawn by an Aect, Order-in-Couneil, ete.
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The Gillies Timber Limit was Crown land and the
mines and minerals are in the Crown,

Section 36 of the Aect refers to lands not open,
and sec, 39 recites that the Lieutenant-Governor may
withdraw any lands or mining rights which are the
property of the Crown or reopen the same for pros
pecting and staking out or for sale or lease. The
Orders-in-Council closing the limit to prospectors on
the 14th of August, 1905, and reopening it to them
on the 20th of August, 1912, were quite in accord with
the powers given by the Mining Aet,

The word * reserved ' taken |»;||4“.\ means ‘' ex
cept " or ** save,”” and if applied in its strietest form
all the Crown reserved was the several rights-of-wayv
in which it controlled the mines and minerals in, on
or under, and to which the companies having access to
the rights-of-way only had the right to use the sur
face land for the particular purposes set out in their
licenses. 1 cannot feel that it was the intention of
the Crown to single out these rights-of-way and
make them inacceessible to discovery of mineral and
staking out as mining claims when at the same mon
ent they had thrown open the lands on each side for
those purposes, The objeet of the Crown in opening
the limit for prospecting was to exploit the mineral
rights thereon, and what sensible purpose could he
served by withholding the minerals on the lands within
the rights-of-way? None to my mind. Mining could
be safely carried on on the so-called reserved territory
notwithstanding the situation of the pipe and trans
mission lines,

A valid discovery might be seen on the right-of-way
and then the vein dip and its richness not he disclosed
until delved for on each side of the argued |n'n]|ihi1vt]
strip of land. The sitnation to my mind would he
ridiculous, and T prefer to extend to the words ** re
served therefrom ’’ a liberal construetion and hold
them to mean subjeet to the rights of the (fobalt Hy
draulic Power Company, ete., and subjeet to the right
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of the Crown to use the surface for the purpose of a
road or other power lines

The necessity of having mentioned the several
rights-of-way or indicating the possibility of a further
right-of-way is not apparent to me, as I believe the
Crown would possess the right notwithstanding the
lands had been staked. However T am firmly of the
opinion that by reference to the ** reservations '’ the
Crown intended to give notice of the existing licenses
of occupation and their further intention to use the
limit for the purposes set out in the Order-in-Counecil
and by that means prevent unnecessary disputes be
tween surface rights owners and miners or licensees,
and not to reserve the mines and minerals in, on o
under the lands so said to be reserved

[ have been referred to the following cases lr) Mr
Slaght, counsel for the respondent Neilly

Wright v. Jackson, 10 Ont, Rep, 470; Casselman
v. Hersey, 32 U, (. R. 333: Fisher v. Webster, 27 Ont
R p. 35, and Terry v. West Kootenay Power & Light
Co., 11 B,C R, 229

In the latter case it was held that, *“ a conveyance
of a right-of-way to a power company for a pole line
and any other purpose which it may use it for, and the
sole and absolute possession of the right-of-way, does
not divest the grantor of his right to cultivate the
right-of-way in such a manner as will not interfere
with the company’s poles or pole line,”” and such rea
soning can be usefully applied here.

[ have read LaRose v. T. & N. O. Ry., 9 0. W. R.
013, at 515, referred to by Mr. Gordon, but did not
find it helpful.

By see. 140 of the Mining Aect the Commissioner is
required to give his decision upon the real merits and
substantial justice of the case, and T have tried to do
so here, and feel that my interpretation of the Order
in-Couneil in question is a reasonable one, consistent

with the intentions of the Government, and in con-
formity with the merits and justice which shounld be
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extended to the interested prospectors in this some
what bitter controversy,

I find the applications of Edouard Gratton, Peter
T. Graham, George Martel and Robert Davis, dis
putants, for the lands in question, to be invalid.

And I find the application of Balmer Neilly, the re
spondent, to be valid, and direet that it should remain
upon record,

(THE COMMISSIONER.)
COX v, BRISBOIS g1 AL,

Appeal from Mining Recorder Dispute Working Conditions
False Affidavit of Work—Evidence

C,, alleging non-performance of working conditions, applied to be
recorded for the same claim, which application was refused by
the Mining Recorder. C. also filed a dispute Both appeal and
dispute were heard by the Mining Commissioner

Held, that the report of work sworn to by A. was untrue, and
known to be untrue when the afidavit verifying the report of
work was sworn to. That A, with such knowledge, wrongfully
disposed of the claim to the respondents, who were innocent
purchasers for value. The purchasers had accepted the risk
which attends a mining claim before issuance of a certificate
of performance of work or record, and they had no rellef before
the Mining Commissioner

Proceedings by way of appeal to the Mining Com
missioner from the decision of the Mining Recorder
refusing to aceept the application of the appellant and
digpute against mining claim 1.-2454, situate in the
township of Lebel, in the Larder Lake mining division.

George HH~~', for 1““]”!1:\111.
A. G. Slaght, for respondent.

i July 18th, 1913,
1 Tur Commissioner.—On the 21st of April, 1913,
i George T.. Cox filed a dispute against mining claim

[.-2454, situate in the township of Tehel, in the Larder
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Lake mining division, recorded in the names of Vietor
Brishois, J. Z. Desrochers and R. R. Tough, in which
he claimed that the report of work filed on the 4th of
July, 1912, by E. A. Alford, the original staker, was
untrue, the work gworn to therein not having been per
formed. On the 12th of April, 1913, he tendered an
application for the same property to the Mining Re-
corder, who refused to record it, and an appeal was
taken to the Mining Commissioner from such act or
decision of the Recorder on the 21st of _\pl'l[. 1913. 1
have heard both the appeal from the decision of the
Recorder refusing to place the application of Cox as
tendered on record, and the dispute filed against the
claim, together
If the facts set up by Cox are correct and the as
sessment work was not performed as alleged, then the
iterest of the recorded holders ceased and the elaim
hecame open for prospeeting and staking out
The elaim was staked by E. A. Alford on the 19th
and recorded on the 22nd of Mareh, 1912, and on the
ith of July following a report showing 60 days’ work
done on the claim was duly filed. The report states
that C. V. MacDowell, E. A. Alford and T. S. Vipond
worked on the elaim hetween 15th April and 2nd May,
1912, each 8 hours per day, total 36 days. If each of
the parties mentioned worked the time stipulated then
they would have performed 51 days, not 36, as stated,
but whether Alford in inserting the figures 36 instead
of 51 made a mistake is not material in view of the
disposition T will make of the matter. TIn support of
the contention that the report of work was untrue the
appellant Clox called MacDowell as a witness, and he
stated that Alford did not do any work on the claim
hetween the 15th of April and the 2nd of May, 1912,
as sworn to, nor did Vipond to his knowledge. Alford
took MaeDowell to the property about the 1st of
April, Vipond having supplied the grubstake, and
shortly after they arrived there Alford left for To
ronto and then for Michigan, where he was called by
sickness in his family. Vipond was not called to say

3
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whether he worked upon the elaim as alleged or not,
nor was Alford prepared to swear that he did.

It was admitted by Alford that he only worked upon
the claim 5 or 6 days, and had accepted the word of
MacDowell that the necessary assessment work had
heen performed. It was denied by MacDowell that
he told Alford the work had heen done, but on the con-
trary he stated he informed him that ‘‘ it was poor
business to sell the property when the work had not
been done.”” Alford sought to shelter himself behind
MacDowell’s alleged statement and the fact that Mac
Dowell had supplied the money with which to record
the work. This again is denied by MacDowell, who
stated that Alford had paid a commissioner to pre
pare the report of work, and this was in the face of his
objection that the work should first be performed.

On the 10th of October, 1912, MacDowell took an
option on the claim from Brishois with the intention of
including it in other properties he had for disposal.
I was not impressed with MacDowell’s evidence, nor
do T blieve that he had any moral compunetion about
the work- being sworn to that had not to his know-
ledge been performed, as he subsequently took an
option on the property with the object of selling it
when he knew, as he stated, that the title was invalid
in consequence of the failure to comply with the work-
ing requirements of the Mining Act. However, T ac
cept his evidence that Alford did not work upon the
claim as sworn to.

Alford cannot even state the days or the time of the
month he worked the 5 or 6 days upon the claim as
alleged, and admitted that he merely adopted the dates
mentioned in the report of work believing that if the
work had been done any time might be mentioned.

I do not believe Alford worked 5 or 6 days, or any
time upon the property, nor do T accept his statement
that MacDowell had told him the work had been done.
I find that the report of work sworn to by Alford and
recorded on the 4th of July, 1912, was untrue and
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known to be untrue at the time the affidavit verifying
the report of work was sworn to by him. His iniquity
does not stop at false swearing, but with a knowledge
of invalidity of title he disposed of his interest in the
claim to Vietor Brisbois and J. Z. Desrochers, from
whom he obtained $800 on the admitted representa
tion that the work had been |n'|'1'<vl'l|l¢'ll as recorded.

I find that Brisbois and Desrochers were innocent
purchasers for value, but I cannot protect them as
they must he found to have taken the well known risk
as to title which attends a mining claim before the
issuance of a certificate of performance of work or a
certificate of record, and they must have recourse to
civil rights or otherwise against Alford.

As I find that the necessary assessment work
wns not performed within the time required by the
Mining Aet upon the elaim in question, it was open for
prospecting and staking out on the 26th of March,
1913, when staked by Cox.

[ allow the digpute and appeal filed by George L.
(‘ox against mining elaim 1.-2454, situate in the town
<hip of Lebel, in the Larder Lake Mining Division, and
order his application filed therefor to bhe placed on
record.

I direet that mining claim 1.-2454, as originally re
orded in the name of E. A. Alford, he cancelled, and 1
declare it invalid.

As the innocent purchasers from Alford were justi
fiedd in defending their title as against the subsequent
staker Cox, and having suffered financially through
the perfidy of Alford, T make no order as to costs.

——
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i (THE COMMISSIONER.)
GLEESON AND BARTON gt AL.

Appeal to Commissioner from Decision of Mining Recorder—
Mechanies' Lien Act—Lands Open for Staking—Pending Pro-
ceedings.

Claims were in good standing until the 22nd of Mareh, 1913. On
that date the Recorder extended the time for the deficiency of
work until the 22nd of May. On the ground of pending proceed-
ings a further extension of thirty days was granted. G. had
performed work for the holders of the claims, but was not paid
for his services and refused to file a report of work. The men em-

ployed by G. proceeded to collect their wages under the Me
| chanics’ Lien Act. A report of work caused to be done by G. was
tendered the Recorder on behalf of the holders, but refused as

! not being in proper form

G. staked the claims on the 22nd of May, contending they were open
| for staking and that the Mining Recorder improperly granted an
extension of time for the performance of work

Held by the Commissioner, after reviewing the authorities, that the
*“ Mechanics' Lien proceedings * were * pending proceedings,” and
as the proceedings were still before the Court on the 27th of
May, 1913, the Recorder properly made the order that the claims
were therefore in good standing when staked by Gleeson and the
appeal was dismissed

Directions to sheriff to bring the claims to sale to satisfy the claims
filed by the lien-holders

Proceedings by way of appeal from the decision of
the Mining Recorder refusing to record applications
for the lands known as claims TRS-1155, TRS-1156,
Poreupine Mining Division.

A. G. Slaght, for Gleeson.
George Mitchell, for Barton and Menge.

23rd July, 1913,

Tue Commissioner.—This action is in the form of
an appeal by T. J, Gleeson against the decision of the
Mining Recorder refusing to record his application
for the lands known as mining claims TRS-1155 and
1156, situate in the Poreupine Mining Division,
| The respondent Margaret K. Barton appears upon
the abstract of title as the recorded holder of the
claims, but she is in fact trustee only for J. A. Menge,
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who was added as a respondent at the trial. The
co-respondents other than the Northern Canada
Power Co., Ltd., having filed mechanies’ liens, were
made parties to the action as being adversely inter
ested. The N. C. P. Co., Ltd., having a right of way
over the property, the appellant thought it necessary
to add them as respondents, but as the mines and min-
erals in, on or under their right of way remain in
the Crown they had an easement only and were not
adversely interested and were not represented at the
trial. The elaim of Pritchard has been satisfied, and
the lien of Al. Boyd had been lost in consequence of
his failure to comply with the requirements of the
Mechanies’ Lien Aet. The other lien-holders have
prosecuted their claims to judgment, which were se
cured ahout September, 1912, The form of judgment
was settled by the learned trial Judge at Sudbury, the
date of the sale fixed, and the sheriff directed to en
force the sale. The parties interested, for reasons not
1|l>r|n\m|_ but no «Inlllnl well ('nll>i~]l'l‘w|. asked that
the date of the sale be enlarged and the matter now
stands in the sheriff’s hands in this position

On the 22nd of May, 1913, T. J. Gleeson having r¢
staked the elaims in question, tendered an applieation
therefor to the Recorder, who refused to place it on
record on the grounds that the elaims were in good
standing and not open for staking.

A report ol work was filed on the 29th of June,
1910, showing 180 davs assessment work performed
upon each elaim, which would keep the elaims in good
standing until the 22nd of March, 1913. As the Mining
Act requires 240 davs work to he done on a mining
claim, there remained 60 days work to he performed on
each c¢laim on or hefore the 22nd of Mareh, 1913, On
the 22nd of March, 1913, the Mining Recorder granted
the recorded holder an extension of 60 days in which
to complete the work on the said claims, and it not
then having been recorded a further extension of 30
days was granted hy him on the 27th of May, 1913.
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The appellant contends that the claims were open
for staking at the time he tendered his applications
on the 22nd of May last, that the Mining Recorder
had not power to grant the extensions, hence the appeal
from his decision refusing to record the applications
when submitted. Tu the notice of appeal filed, which
was supported by the evidence of Gleeson at the trial,
he stated that in June, 1911, he was engaged by Menge
to do assessment work on the claims, and on or about
the 27th of May, 1911, he commenced work thereon in
charge of a gang of men and continued the work for
approximately two months, during that time causing
to be performed thereon more than 60 days work on
each claim. As he could not secure a settlement of
his wages he refused to record the work, and the lien
actions by the men emploved by Gleeson were then
filed.

On the 20th of January, 1913, Mr. George Mitchell,
acting for Menge and some of the lien-holders, wrote
the Mining Recorder encloging reports of work for the
final 60 days, requesting that they be placed on record,
hut the Recorder refused to do so as the reports did
not show the specific dates upon which the men had
worked on the elaims, and it was not in eonformity
with the requirements of the Aet. In the Recorder’s
reply to Mr. Mitchell refusing to place the reports of
work on record, he stated that he would keep the
claims in good standing hy granting extensions of time
until he had a ruling from the Bureau of Mines as to
his right to place the report on record or until the
matter was settled. At the time the reports of work
were sent to the Recorder Mr. Mitchell stated he had
a letter from Menge that the whole matter would be
settled before the 1st of February of that year. Why
Gleeson did not join the lien-holders in their action
was not made clear, nor why he did not issue ecivil
process for the collection of %900, which he eclaimed
Menge owed him for the work done or caused to be
done upon the claims, was not explained to my sat-
isfaction. I cannot feel that he has a just claim against
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Menge for the amount he states is owing him, nor
conld a man in his position allow the debt to remain
unsettled and unsatisfied for a period of two years
without making some effort to secure an adjustment.
It is evident that he concluded that by withholding the
report of work he would embarrass Menge and cause
a forfeiture to occur, which would permit him to re-
stake and record the claims. In that way he would
liquidate his debt, if any, owing by Menge. The Min
ing Recorder had explained to Gleeson the reasons of
his extensions, so the staking was not done in ignor
ance of the facts. Tt was stated hy counsel for Menge,
but not proven, that his client had not received an
account from Gleeson, hut that if he would render one
it would be either accepted or rejected at once. The
above appear to he the essential facts in the case.

[f the Mining Recorder had the right to extend the
time for the completion of the assessment work as he
did, then the mining claims were not open for staking
at the time the appellant staked them and subsequently
tendered his applications therefor.

By see. 80 of the Mining Aet if by reason of pend
ing proceedings the work is not performed within the
preseribed time the Recorder may from time to time
extend the time for the performance of such work for
such period as he may deem reasonable, and by sec.
156, where power is conferred hy the Aet, the power
may be exercised as well after as hefore the expira
tion of the time allowed, ete. While the 60 days ex
tension kept the elaims in good standing until the 22nd
of Mareh, 1913, a forfeiture wounld have occurred he
tween that time and the 27th of May, when the next
extension was granted, unless the Recorder was sup
ported by sees. 80 and 156 of the Mining Aect.

The question is, were the mechanies’ lien proceed-
ings at the date of the several extensions ‘‘pending
proceedings.””  Judgments in the lien actions were
secured in September, 1912, and the extensions
granted subsequent thereto. A proceeding under an
ordinary judgment where execution is issued (and
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under sub-sec. 5 of sec. 77 of the Mining Act, can be re-
corded against a mining claim), is different from pro
ceedings under the Mechanies’ Lien Aet. In the lat
ter case the proceedings are in rem, and the judgment,
which is settled by the trial Judge who orders pay-
ment into Court of the amount found due, and upon
default directs the lands to be sold subject to the ap-
probation of the Master of the Court and the purchase
money paid into Court subject to the eredit of the
action. Directions are also given as to who shall
join in the conveyance of the lands in question. The
Court also fixes the time and place of the sale, allow-
ing a reasonable time after due advertisement.

In Ulshafer v. Stewart, 71 Pa. St. 170, the word
ok lwllllill',: " was held to :l|»|||} to a decided case in
which sucecessive fi, fas. had been issued, but not fully
satisfied, and in Wegman v. Childs, 41 N. Y. 159, it was
expressly decided that although a judgment had heen
recovered in a suit the action was still pending as long
as such judgment remained unsatisfied; see also
Mitchell Furniture Co. v. Sampson, 40 Fed. Rep. 805;
Gates v. Newman, 18 Ind. App. 392; Howell v. Bowers,
2 Cromp. Mees & Roscoe 621. In the latter case it was
decided that the issuing of an execution upon the
judgment is a proceeding in the suit, and so with the
supplementary proceedings and appointment of a re
ceiver, The proceedings in this case were still hefore
the Court on the 27th of May last, and the question
of the title to the mining elaims was pending until
such time as they were disposed of by the Court, so
that T find the Mining Recorder was justified in his
actions by secs. 80 and 156 of the Aect; and see Sey
mour & Caster (Price), M. C. C. 425.

If the execution had been in the sheriff’s hands he
would have been called upon under sub-see. 7 of sec
77 to have performed the necessary work to keep the
claims alive so he could realize upon them, and while
[ feel that the solicitor for the lien-holders should have
caused the 60 days work to be performed pending the
sale of the property and not have relied upon the Min-
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ing Recorder to keep them in good standing by virtue
of sec. 80 of the Aect, but not having done so it can
not confine the prerogatives of the Recorder.

The balance of the work was done by the lien-
holders and within the time required by the Mining
Act, and would have been recorded had the holder
heen able to secure the dates upon which the work had
been performed. Forfeiture occurs from either fail-
ure to do the preseribed work or to report it. The
work was done but not properly reported, and that
being the case, would it not he wrong to allow a holder
of a mining claim to keep his claim in good standing
by filing a report of work which he had secured to
he done for him and for which he had not paid? 1In
this cage ‘‘ the labourer is worthy of his hire.”” The
work had been done and the Mining Recorder by grant
ing the extensions of time gave the holder Menge an
opportunity of satisfying the judgment and at the
same time kept the claims alive.

If the extensions had not been granted then the
claims would have been forfeited and the lien-holders
would have lost their chief remedy for redress. Tt is
true they had their civil remedy, but GGleeson would not
pay them and Menge resided outside the jurisdietion,
and it might cost more than the judgment would he
worth to proceed personally against him, so that in
order to do equity it is better to extend a liberal mean
ing to the words *‘ pending proceedings *’ so as to fit
the facts in this case and hold that the Mining Recorder
acted within his rights.

The real merits and justice of the case require that
[ pronounce the claims to have been in good standing
when staked by Gleeson. To find otherwise would de-
feat the claims of the men who did the work upon the
properties. The holder of the claim has had ample
time in which to settle the lien actions, and if he is not
in a position to do so then the sheriff should be directed
to bring the claims to sale forthwith. T cannot see why
sufficient data could not be procured from the parties

M.0.c.—9
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who did the work to permit the report being filed, and
this should be done at once. 1f it is within my power.
I direct that the claims be brought to sale by the sheriff
before the 1st of September next, and the Mining
Recorder shall not thereafter extend the time for fil
ing the reports of work. If Mr, Gleeson has performed
work upon the claims which forms part of the 60 days
in question then he should be remunerated therefor, if
Menge retains the claims, and the Mining Recorder
might assist Mr, Slaght, solicitor for Gleeson, in pro-
curing a settlement of his elaim. It is questionable if
the Mining Recorder would have the right to grant a
further extension after the claims have been disposed
of by the Court, so that immediately after the sale a
forfeiture would occur. If that is the case then the
title had better he made perfect pending disposition
of the claims by the sheriff or otherwise,

[ dismiss the appeal of T. J. Gleeson herein, and
confirm the title to the mining claims TRS-1155 and
1156, sitnate in the Porcupine Mining Division, as they
were when this appeal was filed.

(THE COMMISSIONER.)
PERRON AND BRADSITAW,

Dispute—Alleged Non-performance of Working Conditions—Onus
of Proof not Satisfied

When a claim is attacked on the ground of non-performance of
working conditions, substantial testimony based upon an honest,
careful and systematic inspection of the eclaim must be forth-
coming and there was held to be an absence of such evidence in
this case.

A dispute affecting mining claim L-2991 in the
Larder Lake Mining Division referred hy the Re
corder to the Commissioner for trial.

George Ross, for Perron, disputant.
A. G. Slaght, for Bradshaw, respondent.
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30th September, 1913,

Tur CoMMISSIONER, The dispute filed by Alex-
ander J. Perron against mining claim 1.-2991, situate
in the township of Lebel, in the Larder Lake mining
division, was transferred by the Mining Recorder at
Matheson to me for trial.

The claim in question was staked in the name of
R. A. Bradshaw, Sr., on the 25th of January, A.D.
1913, and a report of work showing thirty days work
performed was filed on the 19th of July of the same
vear. On the 16th of July, A.D. 1913, Alexander J.
Perron staked the same claim and filed an application
therefor, and when the Mining Recorder refused to
I‘]JN' it on record lodged the l“~|illll‘ herein.

It is alleged by the disputant that thirty dayvs work
was not done upon the property hy Bradshaw or the
present unrecorded holders and t'wllw'qll-'!lll_\ his ap
plication should have been recorded by the Mining
Recorder.  On the 15th of July, about 7 p.m., Perron
went on the elaim at No. 3 post, followed the line to 4
and from there to 1, and while he saw evidences of
work having boen done bhetween Nos. 1 and 4 and 1
and 2 posts, he was prepared to say that not more
than 3 or 4 days work had been done on the property.

After this cursory inspection of the elaim, and at
dark with the aid of a candle, he looked around for a
discovery, and at 5 minutes past 12 am. of the
16th staked the claim. In further support of his con
tention that a forfeiture had oceurred, in consequence
of the necessary work not having been done on the pro
perty, on the 8th of September, he, in company with
Carl Willis, a mining engineer, William Taylor and
John Miller, visited the elaim and again inspected it,
While William Willis ecounted nine spots where work
had heen done on the property he felt that most of
the work had been done prior to this year, and that not
more than three days work éould have heen done by
the present holders. The evidence of William Taylor
and John Miller T dismiss without comment as their
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testimony did not ring true nor was their inspection
such as would justify their assertion of the non-per-
formance of work.

James Kilroy anu John Weedon, who are men-
tioned in the report of work as the men who per-
formed the work on the claim, both gave evidence that
they had worked on the property from the 19th to the
29th of June, from as early as 4 o’clock in the morn-
ing to 8.30 at night, and during that time completed
243 hours labour on the claim. They were seen at
work on the 21st by L. G. Baker and on the 23rd and
28th by F. Bedford, and I have no reason, in view of
their positive evidence, and demeanour while giving
their testimony, to disbelieve them. The report of work
gives the time as between the 18th of June and the 1st
of July, but this was admitted to he a mistake as the
work was filed by Weedon in the absence of Kilroy,
who had a memorandum of the days upon which the
work was performed, and which was not accessible
at the time the report was made out.

The onus of proof was upon the disputant and his
haphazard inspection of the claim, bolstered as it was
hy Mr. Willis, was not sufficient to outweigh the evi-
dence of the men who swore they did the work as
reported. When a claim is attacked on the ground of
non-performance of work substantial testimony based
upon an honest, careful and systematic inspection of
the claim must be forthecoming, and there was an ab
sence of such evidence in this case.

Dispute dismissed.
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(THE COMMISSIONER.)
MILLER v. BABAYAN,

Dispute—Working Conditions Alleged not to have been Performed
—~Merits—Onus of Proof—Boundary Line,

The respondent caused the work In question to be performed by
his agent B, and a report of such work alleged to have been
performed was filed within the time required by the Mining Act

It was contended by the disputant that if the work was done as
reported it had been performed upon the property north of the
claim in dispute

T. staked and transferred the claim to the respondent for a mone
tary consideration, and it was through T. that the clalm was
restaked by the disputant

Held, by the Commissioner, that the onus of proof was fully upon
the disputant, and that he had failed to establish clearly and
bevond doubt that the work was not performed upon the claim
in disputs

A. G. Slaght for Miller.

George Ross for Babavan,
J0th Se ptember, 1913,

Tue Commissioner.—N\ dispute was filed by John
Miller on the 29th day of July, 1913, againgt mining
claim 2970, sitnate in the Township of Lebel, in the
Larder Lake Mining Division, and referred to me by
the Mining Recorder for adjudication. On the 25th
day of Jannary, 1913, the claim in question was staked
hy William Taylor, who transferred to the present
recorded holder B, Babavan, on the 31st January of
the same year. On the 11th of July, 1913, a report of
work was filed hy Mr. Babavan, through his agent,
D. M. Belee. On the 16th of July, 1913, Catharine
Perron, through her agent, John Miller, staked the
same claim and filed an application and asked to be
recorded, and in consequence of the refusal of the
Mining Recorder to place the application on record
the present dispute was filed.

The grounds of attack are that the claim is illegal
or invalid in consequence of the requirements of the
Mining Aet not being complied with, namely, that the
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assessment work alleged to have been performed was
not done, or in any event was not done upon the pro-
perty in question. The subsequent staker, John Miller,
who, as I have said, was acting on behalf of Catharine
Perron, was advised by the original staker, William
Taylor, that the first thirty days’ work had not heen
duly performed upon this property, and pointed out
the boundaries of the elaim in order that he might re
stake it. Mr. Taylor had received from Mr. Babavan,
the sum of $50.00 as consideration for the purchase of
this particular elaim, and, while he says he went upon
the property prior to the time it was staked hy Miller
for the purpose of ascertaining if Babayan through
his agents had located a lead on his property which
would extend to the property to the north, namely,
claim 2297, and staked and owned hy Taylor, with
others, T cannot accept that as being a true statement
of the reason why he was upon the property at that
time. His conduet in parting with the property to
Mr. Babayan for monetary consideration and after
wards going upon the property to ascertain whether
the work had heen done, no doubt with a view of having
it restaked, is not to he commended.

If a licensee who first stakes and records a property
does not comply with the conditions of the Mining Act
then a forfeiture occurs and the property is open to
the public to restake, hut at the same time one who has
received consideration for a property and afterwards
keeps a string to his how with the object of getting
possession of the same property again, must expect to
be saddled with the full burden of proof of the claim
he sets up. T am not thoroughly satisfied that the full
30 days’ work sworn to by Babayan’s agent was per-
formed upon the property, or performed upon any
property, but the onus is upon the claimant to satisfy
me beyond doubt that the work was not done. T con-
cede there was a good deal of foree in the argument
of Mr. Slaght, who represented the claimant, that even
accepting the sworn report of work and applying to it
the testimony of Mr. Belee, who admitted that Belanger

o
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had only worked up to the 9th of July, and was not
thereon the 10th, the full 30 days’ work could not have
been done, and in any event it would have heen neces-
sary for each man to have done more than ten hours
a day. This situation was endeavored to be met hy
Mr. Belee by stating that prior to the time the work
was started on the claim he had been on a pros
pecting tour on behalf of Babayan, had prospected the
claim for two or three days and applied that work
towards the deficiency in Belanger’s time. FEven ac
cepting that statement, I am still in doubt whether
they had consistently worked from 10 to 12 hours from
the 6th to 10th of July inclusive. Tt is stated by one
of the witnesses that he worked 10 hours at least, and
as it has not been denied I can assume that the other
men worked the same number of hours, and possibly
more,

I intend to take a hroader view of the question of
work done upon this property than I would possibly
do in another case, in view of Tavlor’s endeavor, to my
mind, to resecure control of this property. Mr. Babayan
has acted in good faith. Tf his agents have not done
0, then T think it is my duty to ask him to bring the
matter bhefore the Lieutenant-Governor in Couneil
through the Minister of Lands, Forests & Mines,
under see, 86 of the Aet, and T would then strongly
recommend that the work, even if it had not heen per
formed upon the claim in question and was performed
mostly upon the elaim to the north, should bhe applied
to this claim and that Mr. Babayan’s title should stand.

It was also argued very strongly, but T did not
feel that the evidence justified a conclusion such as 1
was asked to reach upon the argument, that the work
done must necessarily have been performed from two
to four hundred feet north of the south houndary of
mining elaim 2297 and east of mining claim 2037, Tt
was admitted by one of the witnesses for the defence
that if a straight line was continued from post No. 2,
of elaim 2037 in an easterly direction, then the work
performed .or caused to he performed by him for

0
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Babayan was done upon claim 2297, and not upon
claim 2970. Some of the witnesses for the defence
stated that work had been done at other points on the
claim, but nothing of a definite nature was pointed out
to me. However I am assuming that more work was
done than has heen alleged on the northern part of this
claim.

There is nothing positive to show that the map
which Belee used as a guide when he went to do the
development work is inaccurate, or that exhibit 5 (a
sketeh prepared by counsel for the claimant) shows
the exact position of the claim in question in con
jvmwlinn with 2297 and 2037, the latter of which the
application states this claim is tied to. A survey is
the only positive proof that the work was done north
of the northern houndary of this c¢laim, and this was
not put in as evidence. It was agreed that an old
blazed line existed hetween No, 1 and No. 4 posts of
this elaim, and that being so it seems remarkable that
Yelee, who is an old and experienced prospector, should
have been misled in directing Thomas Leard and the
others under his employ to do the work from two to
four hundred feet north of this hlazed line. However,
it is quite possible the work was done there, but T am
not definitely assured of that, and under the cireum-
stances in this case T am casting the full onus and
weight of proof upon the claimants and asking them
to put before me elearly and heyond peradventure
evidence that the alleged work was not done upon this
claim, and T feel that they have failed to do so. Even
if T had to find against the respondent the circum
stances in this dispute would warrant the interference
of the Minister of Lands, Forests & Mines, under
section 86 of the Mining Aet of Ontario, and my recom-
mendation to him would be to sustain Babavan’s title.
I do not think it is a case for costs.
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DERRAUGIH AND ELLIOTY

(THE COMMISSIONER.)
DERRAUGH AND ELLIOTT.

Alleged Agreement for Interest in Mining Claim Statute of
Frauds—Part Performance—Onus of Proof

Held, the authorities seem to show that the plaintiff must first prove
that the agreement he alleges was in fact entered into. If the
contract is admitted by the defendant no difficulty arises, but if
he proves a different contract to that alleged by the plaintiff the
Court will refuse to interfere as the burden of proof is on the
plaintiff, And, again, if the defendant denies the agreement
alleged but admits another and the facts of the part performance
are equally consistent with both agreements, parol evidence of
the agreement alleged is not admissible: Lindsay v, Lynch,
Scet. & L. 1; Price v, Salsbury, 32-B., 446.

‘ The performance of assessment work by Derraugh was not incon
sistent with the contract as alleged by Elliott and could be also
referable to an agreement to perform the work for a fixed wage.
As the act of part performance must be unequivocal and must
have relation to the one agreement relied upon, and to no other,
it is apparent the contract alleged by Derraugh cannot be set up,

* Derraugh’s acts were not unequivocally referable only to an agree
ment such as alleged and consequently there was no right to
enquire into the alleged agreement: Harrison v. Mobbs, 12 O W
R. 165; Gunter v, Halsey, Ambl. 586; Fry's Specific Performance
(5th ed.), 294
Each alleged contract has some corroboration, but the faet remains
that one of the parties to this application has distorted the true
facts of the agreement entered into. The respondent is the re
corded holder and it would be dangerous and probably a great
injustice to take from him an interest on the strength of an
alleged oral agreement insisted upon by the applicant, The bur
den of proof is properly upon such a claimant as herein and the
wisdom of sec. 71 (2) of the Mining Act is certainly exemplified
in this case.”

Proceedings hy Edmond Derraugh to establish a
claim for a 14 interest in mining claims 1.-1616 and
[.-1617, township of Teck, recorded in the name of the
respondent David Elliott.

A. G. Slaght, for Derraugh.
Robt. MeKay, K.C., and F'. W. Kearney, for Elliott.

10th October, 1913.

Tue Commissioner.—The applicant Edward Der

raugh in this action seeks to enforee a claim for a
quarter interest in mining claims 1.-1616 and 1.-1617,

e g TR s c e o
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sitnate in the township of Teck, in the Larder Lake
mining division, against the recorded holder David
Elliott, the respondent herein.

The claim of interest filed by the applicant alleges
a purchase of a quarter interest in the claims, and that
the claimant is in possession thereof, by virtue of his
interest therein.

The agreement relied upon by the applicant was
a verbal one, and as a bar thereto, the respondent
pleads the Statute of Frauds or its equivalent, seec.
71 (2) of the Mining Act of Ontario. As part per
formance was relied upon to avoid the statute, I
allowed evidence of such to he given in order to
admit, if proper, parol evidence of the agreement
which is sought to be enforeced.

That an agreement was made hetween the parties
iaving reference to the claims in question, is admit
ted, but its terms are very much in dispute.

About the 9th of December last the litigants, who
were then friends (Derraugh having previously worked
for Elliott upon some mining claim), met in Hailey
bury, and entered into a general conversation, one
subject of which was the discussion of a new discovery
of gold upon the Hughes property, which is in the
vicinity of these claims. The foundation of the time
and place of the alleged agreement being fixed, Mr.
Derrangh’s version of what afterwards took place is
that Elliott agked him if he would do one hundred and
twenty days assessment work upon his properties, to
which he replied that if Elliott would O.K. his note
(meaning thereby to diseount it), so that he could get
sufficient money to purchase supplies, he would do so
ifegiven a quarter interest in the claims. Mr. Elliott
then said, *“ go up and work for me and T will give vou
$2.50 a day and grub stake, or $5 a day if vou find
free gold.”” Derrangh said he preferred to do the
work for an interest, when Elliott consented, and told
him to get what provisions he required at Swastika,
and he would pay for it.
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The next day Derraugh left for the claims, and
with the assistance of hired help, for which he paid
$167.57, the necessary one hundred and twenty days
is said to have been performed, a report of which
was filed by Derraugh, and abstracts of the claims
showing the work as recorded handed Mr. Elliott.

While the work was in progress, Elliott visited the
claims three times, and upon two of such occasions he
saw Derraugh, who reported that he had not found
gold, but had picked up what he thought was an im
portant lead, and counselled the further work heing
delayed until the snow had gone, but by Elliott’s di
rection it was proceeded with,

About the 1st of June, or within a week from the
conclugion of the work, Derraugh, who owed Elliott
$20, went to Iailevbury to satisfy the debt, and when
leaving asked Elliott if he could get a transfer of his
interest when the work was done, to which Elliott
replied, ** sure vou can.”” He returned to the pro-
perty, finished the few remaining days work, made out
the report of work required by see. 78 of the Mining
Act, filed it in the Recording Office at Matheson, then
secured two abstracts of the elaims showing the regis-
tration of the work, and on the 8th of June returned to
Hailevbury and presented them to Elliott, again ask-
ing for his transfers, when he was told that as he had
not found gold, hé was not entitled to an interest.

Mr. Elliott had a different story to tell. He admits
meeting Derraugh in Haileybury, and the general con-
versation they had, but his version of what the agree-
ment was lends a different light to Derrangh’s tale.
He said he first offered Derraugh $3 a day and grub
stake, to do the work, but Derraugh said he could not
afford to accept his offer, as he could do better wild-
cating claims and prospecting. He then said, ““As
vou have worked well all summer for me, you get the
[Tughes lead and free gold and I will give yvou a
quarter interest in the two claims, but if you don’t
get free gold, you won’t get anything.”” It was also
agreed that Elliott should outfit Derraugh for the
work.
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Mr. Elliott denies that on the 1st of June, or about
one week before the work was finished, he agreed to
give Derraugh a t.. .sfer, and states that he told him
that if he found free gold he would get a proper trans
fer of the interest claimed. He agrees that one week
later, when Derraugh returned with his abstracts, he
did refuse to execute transfers, as gold had not been
found, and consequently the agreement not completed
by Derraugh.

Captain W. H. Reamshottom, a man whose veracity
was not questioned, was called by the applicant, and
he testified that he had taken dinner with Derraugh
on several occasions, on the claims, and when he met
Elliott, whom he knew, in Haileybury, told him of Der-
raugh’s hospitality. In the general conversation that
ensued Elliott said that Derraugh was his partner.
The captain knew that Elliott was interested in the
claims, and that is why he mentioned the matter to him.
Captain Reamshottom’s evidence was given without
the taint of partiality.

Dr. R. J. Robins, of Haileybury, recited a conver
sation he had with Elliott, some time after Xmas, in
which Elliott told him that Derrangh had a quarter
interest in the claims, and asked him if he thought he
could buy a portion of Derraugh’s interest, and Elliott
said he would speak to him. In a couple of days after
he saw Robins, and told him that Derraugh would not
sell. This interview is remembered by Derraugh, who
said that Elliott repeated Robins’ request to him, and
he refused it. He fixes this conversation as about
Xmas.

On the 25th of April, 1913, Derraugh wrote a let-
ter to the respondent in which he introduced the hearer
Jerry Shea, a possible purchaser, and in which he said,
“1f vou feel like making a deal with him, T will be
satisfied with anything you do.”” This letter was not

answered nor Derraugh’s assertion of proprietorship
repudiated.

Mr. S. J. Renaud, for whom Derraugh had worked
on some properties knpwn as the Ore Claims, and in
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which Elliott was interested, related a conversation
he had with Derraugh about Xmas, when he asked
him how he was getting along on the claims, and Der-
raugh is said to have replied, *‘ T have to do one hun-
dred and twenty days work for a quarter interest and
get free gold or $3 a day for one hundred and twenty
days work, but I took the gamble.”’

Walter Little, a relation of Elliott, drew Derraugh’s
supplies to the elaims, and had a talk with him when
going in. He states that Derraugh said he was going
to do work on Elliott’s claims, but had to get the vel-
low stuff for a quarter interest. He subsequently saw
Derraugh, and asked him if he had got gold and he
replied, ‘“ not yet.”” Derraugh admits these conversa
tiong, but denies their accuracy as related by Renaund
and Little.” The latter asked him, * Have vou got the
gold or yellow stuff,”” and he replied, ‘“ No, T have to
get it,”” meaning, as he stated, that he was anxious
to get it. He told Renaud of his two options, $2.50 a
day or a quarter interest, and that he had taken the
latter.

Renaud said he told three or four people of his con
versation with Derraugh, and also spoke to Elliott
about it several times, but Little did not mention the
matter to Elliott, until he was asked by him if he could
give any evidence in his favour in the nresent case.
Then James Williams, who had owned a1 quarter in
terest in the claims and had sold them to [.lliott about
Xmas time for $100, told of a conversation with Der
raugh, when the latter asked him if he had sold his
interest to Elliott, and then Derrangh is said to have
told him that he had to find gold to get a quarter
interest, This is denied hy Derraugh.

Why Derraugh should explain the details of his
agreement to Renaud, Little and Williams when they
had their casnal conversations, is not apparent to me,
nor why Elliott should feel that Little could assist
him in the trial, when he had not told him of his con-
versation with Derraugh.




142 MINING COMMISSIONER'S CASES,

Then Renaud was apparently so interested in the
bargain between Elliott and Derraugh, he related it to
three or four people, but he cannot remember when or
to whom he imparted the information, but distinetly
remembers telling Elliott what Derraugh said his
agreement was. This conversation was before a dis-
pute had arisen between Derraugh and Elliott, and
it would be like carrying ‘‘ coals to Newecastle *’ to tell
Elliott what his agreement was with Derraugh. The
only reason Elliott would have for thinking Little
would know something about the bargain would be
that he knew he had taken Derraugh’s supplies into
the claims, but even so, why should he think he should
necessarily know what fhe contract was? 1 cannot
say that I was impressed with the evidence of either
Renaud or Little.

If Mr. Elliott’s version of the agreement and what
subsequently transpired is correet, then Derraugh
knew a week before the work was completed that he
had taken a chance and had lost, because at that time
he had not found free gold, nor was it given in evi
dence that in the remaining few days he expected to.
Notwithstanding Elliott’s refusal to concede his right
to a transfer until he found gold, he returned to Swas
tika, finished the work, and recorded it, paid the men,
and returned to Hailevbury with abstraects, and then
asked for his transfer of a quarter interest. Now
Elliott admits he asked him if he could obtain a trans-
fer when the work was done, and a week later de
manded it. If Elliott did tell Derraugh on those two oc
casions that he conld not get a transfer until he found
gold on the claims, why did Derraugh, within a week
of the conclusion of the work, and knowing that
gold had not heen found, return to the eclaims, com
plete the work, and then ask for a transfer? His
second request was not a supplication, it was appar-
ently a request for what he thought he was entitled to.

If Dr. Robins’ evidence is accepted in conjunction
with Elliott’s remark to Captain Reamsbottom, and
Derraugh’s inference of partnership, as expressed in

f
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his letter introducing Mr. Shea to Elliott, what the
agreement was might be found to be as stated by Der-
raugh.

The marketable value of the prospeet prior to the
agreement being entered into, was fixed by an option
given by Elliott, at $2,000, and by a subsequent option
given about a year later, the approximate value was
fixed at $100,000, The first option expired unexercised
hofore Xmas 1912, and the second between the time
ol the notice of claim filed hy the applicant and the
trial of the issue.

The Hughes claim which adjoins or is in the m
mediate vieinity of the properties in dispute, having
disclosed valuable mineral, no doubt fixed the rapid
increase in value of these claims. The discovery upon
the Hughes claim was known to Derraugh before he
undertook the work upon these claims, so that Elliott’s
version of the agreement cannot be said to he unrea-
sonable and Derraugh’s alleged desire to work for an
interest, contingent upon discovery of gold, is also eon-
sistent with the gambling instinet of many of the
northern prospectors and stakers, Neither was it sug-
gested that Elliott could not afford to pay for the work,
and had of necessity to part with an interest in order
to have performed the necessary assessment work upon
the properties.

Did the rapid inerease in the apparent value of
the elaims cause Elliott to read into the contract the
words, ‘“ if vou get the Hughes lead and free gold,”’
or was it responsible for a quickening of Derraugh’s
imagination, eausing him to helieve he was entitled to
an interest in consideration of work done? The answer
to these questions I will not undertake, nor attempt
to find what the contract was, as T feel that the
Statute of Frauds and the section of the Mining Aect
pleaded preclude the admissibility of parol evidence
of the alleged agreement.

The authorities seem to show that the plaintiff must
first prove that the agreement he alleges was in fact
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entered into. If the contract is admitted by the de-
fendant no difficulty arises, but if he proves a differ-
ent contract to that alleged by the plaintiff the Court
will refuse to interfere, as the burden of proof is on
the plaintiff. And again, if the defendant denies the
agreement alleged but admits another and the facts
of the part performance are equally consistent with
both agreements, parol evidence of the agreement al-
leged is not admissible: Lindsay v. Lynch, 2 Set. &
I.. 1; Pricev. Salsbury, 32 B. 446.

The performance of assessment work by Derraugh
was not inconsistent with the contract as alleged by
Elliott, and could be also referable to an agreement to
perform the work for a fixed wage. As the act of part
performance must be unequivocal and must have re-
lation to the one agreement relied upon, and to no
other, it is apparent the contract alleged by Derraugh
cannot be set up.

[f the facts set up by Derraugh are consistent with
the contract alleged, they are equally so with the agree
ment invoked by Elliott. The performance of assess
ment work is commonly undertaken for a lnmp sum, a
daily wage, or for a fixed interest, and Derraugh’s
work upon the ¢laims might be referable to any one of
the above arrangements or to others that eould be sug
gested. The 120 davs’ assessment work is the only
part performance relied upon, except an alleged pos
session by Derraugh’s agent after the work was fin-
ished and his demand refused by Elliott, and which
could not he said to be possession under the terms of
the agreement alleged by either party. Derraugh’s
acts were not unequivocally referable only to an agree-
ment such as he aileges and consequently there is no
right to enquire into ithe alleged agreement. Reference
to Harrison v. Mobbs. 12 O. W. R. 465; Gunter v.
Halsey, Ambl. 586; Fry’s Specific Performance (5th
ed.) 294,

Each alleged contract has some corroboration, but
the fact remains that one of the parties to this appli-
:ation has distorted the true facts of the agreement
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entered into. The respondent is the recorded holder,
and it would be dangerous and probably a great in-
justice to take from him an interest on the strength
of an alleged oral agreement insisted upon by the ap-
plicant. The burden of proof is properly upon such a
claimant as herein, and the wisdom of see. 71 (2) of
the Mining Act is certainly exemplified in this case.

[ order that the claim of Edward Derraugh herein
be dismissed.

(THE COMMISSIONER.)

MILLER & McDONALD v, BEILBY & FRITH

Btaking—Ewxcess Area—Dispute—Evidence—Section 116,

The elastic term “more or less” cannot be properly applied to a
staking containing 70 acres,

It is unwise to create a precedent by issuing a lease or patent to a
mining claim containing 70 acres or more

The disputants cannot be said to have improperly lodged their
disputes, but they were not meritorious, and appeared to have

been filed for the purpose of profiting by the embarrassment
caused by an incumbered record

The respondents should be entitled to rellef under section 116 of
the Act, R. 8. 0. 1914, cap. 32.

The recorded holders applied under section 116 of
the Act for permission to reduce the acreage of Min
ing Claims T.R.S. 2193 and 2414, situate in the Sud
bury Mining Division, each containing 70 acres or
more, into two claims each. The disputants alleged
invalidity of the claims on the ground of excessive
acreage stated. The matter was referred to the Mining
(Commissioner by the Honourable the Minister of
Lands, Forests and Mines,

G. E. Buchaman, for Disputants,

R. R. McK essock, for Respondents.

31st October, 1913,
Tue CommissioNner.—The disputes herein were
heard by me at Sudbury on Tuesday, the 28th of Octo-

M.C.0.—10
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ber, 1913, at the request of the Honourable the Min-
ister of Lands, Forests and Mines.

The mining claims in question are situate in the
Shining Tree District, in the Sudbury mining division,
and were staked as follows :—

Mining Claim T. R. 8.—2193, lot W. D. 1159, staked
by Alfred Frith on the 21st of April, 1911, re-
corded 2nd May, 1911, and now in good stand-
ing.

Upon survey made and shown upon plan Exhibit I
it shows land area 65.5 acres, water area 8 acres;
total 73.5 acres. A portion of the said lot W. D.-
1159 and part of the staking by Frith lying to the west
and south thereof, was appropriated by J. E. Miller on
the 23rd May, 1912, and an application and dispute
filed by him in the Recording Office on the 13th of
June, 1912,

Mining claim T. R. S.-2414, lot W, D.-1174, staked
by C..J. Beilby, the present recorded holder, on
25th July, 1911, and now in good standing.

A survey thereof shown by Plan Exhibit T shows
land area of T1.D acres, water area 8 acres; tofal 79.5
acres. A portion of this claim lying to the west and
gouth thereof was subsequently appropriated by Dan
MeDonedd on the 21st of May, 1912, and his applica-
tion and dispute filed with the Recorder on the 13th
of June, 1912,

The disputes set up excess acreage or, in other
words, that there was a violation of the Mining
Act on the part of hoth Frith and Beilby when they
staked their respective claims as they exceeded in
each case 40 acres.  The disputants heing on the
ground discovered that the lines of these claims were
in excess of 20 chains and they then proceeded to stake
the remaining portions, heing the southern and western
portions of the said claims, which would give them as
their applications and plans indicate, about 30 acres
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each and leave the original stakers 40 acres, more or
less,

Upon the respondents communicating with the Sur-
veys Department in reference to the first year’s rental
and lease of these claims their attention was drawn to
the fact that W.D. 1159 contained 80.3 acres (which 1
think is a mistake and should have heen 73.5 acres),
and W.D. 1174, 71 acres, both being much in excess of
the area allowed hy the Aet. The letter also pointed
out that it was a rule of the Department, in order to
keep the areas within reasonable hounds, to charge for
the area exceeding 45 acres a rental of $10 per acre
on the excess, and if that rule was applied the re-
corded holders would he required to pay $443 for the
first vear’s rental of W.D.-1159 and a similar amount
in proportion for W.D.-1174.  To obviate this exces-
sive expenditure the writer pointed out that the elaim
might he cut in two, separate applications made for
the north and the south part, and that if that were
done and the necessary amount of work recorded
against each part of the lot a lease would he allowed
to issne at the rate of §1 per acre for each claim.
This letter was addressed to Messrs, MeKessock &
MeKessoek, solicitors for Beilby & Frith, and dated
the 1gt of August, 1912,

It will be remembered that hoth MeDonald and Mil
ler had filed their disputes against these claims on the
12th and 13th of June, two months prior to the date
of the above letter, and their digputes would then he
a matter of record, o that T cannot quite appreciate
why this letter was written unless in ignorance of
the adverse contention set up by the subsequent
stakers,  The respondents’ contention now is that
having this letter before them they felt: quite secure
in their holdings, but did not adopt the advice therein
contained as the disputes were still pending and under
consideration by the Mining Recorder, who, in March
of the following year, handed out a decision, in which
he held that he had not jurisdietion to deal with it and
that the matter must be referred to the Minister under
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section 116 of the Aect, and that to have restaked the
claims while the dispute was under adjudication by
the Recorder would have been an improper act on
their part. As a matter of ethics and propriety, no
doubt that contention is quite correct, but they could
have brought to the attention of the Recorder the
letter of instructions written by the Department in
August, 1912, and the difficulty would then have heen
early solved.

The application of the elastic term ‘“ more or less ”’
cannot be properly applied to a staking of 70 or 80
acres as the case might be.

Both Beilby and Frith in their applications and
sketches, show 40 acre claims having dimensions of
20 x 20 chains, Their actual stakings on the ground
are inconsistent with their written applications and
sketches, and Jinstead of appropriating what they
applied for they exceeded it, in one case hy 39 acres
and in the other by 33 acres, and again, while their
plans show regular lines or a square, the land as
staked is highly irregular, taking in a part of the lake
upon which the claims horder, so it must be found the
claims were carelessly staked, but T helieve bona fide
and believing that they had not adopted more land
than they were entitled to within the meaning of the
Act.

The question now arises, were the disputants with-
in their rights when they lodged the disputes herein?

Upon a proper construction of the Aet, I think they
were; therefore they are properly before the Minister
in this application. It is difficult to ascertain the true
state of mind of McDonald and Miller when they
staked these fractions, as it is said by the recorded
holders that they were aware an option had been given
on one of the properties and that their object in filing
the disputes was to embarrass them in the contem-
plated sale and force from them some monetary con-
sideration. While McDonald admits he was aware an
option existed he denies that it was the cause of the
restaking. The existence of the option, no doubt,
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placed a then commercial value upon the claims and
would have been an incentive to a prospector to
stake an overplus if he saw a proper opportunity to
do so, and T feel that MeDonald and his partner Miller
were, to a certain extent, prompted to restake these
properties by their knowledge of the existence of the
option above referred to. I am fortified in that opin-
ion by the fact that though their disputes were filed
in June, 1912, an appointment was not asked for the
trial of the same by the disputants, and the respond-
ents, in order to clear the titles, were forced, on the
27th of February of the following year, to apply to the
Mining Recorder for a hearing, which was granted,
and the matter subsequently transferred to the Min
ister for his decision.

If the disputants had been anxious to acquire and
develop the portions staked then they should have
hrought their disputes to an early trial. The recorded
holders have been diligent in carrying on their assess-
ment work and have performed more work than the
Miiing Act requires up to the present time, so that
while they have staked in excess of what the Act
allows they have exploited and developed the portions
g0 staked and are deserving of consideration on this
hearing.

In view of the attitude of the Department, as ex-
pressed in their letter to the respondents of the 1st of
August, 1912, T think it would be unfair to interfere
with their present holdings, especially o as I feel the
disputes filed were not meritorious and lodged very
largely for the purpose of profiting by the embarrass-
ment caused by encumbering the record. T think it
unwise that a precedent should he established by the
issuance of a lease or patent for the area embraced in
these several mining claims and would suggest that
the spirit of the letter of the 1st of August, above re-
ferred to, be carried out by the claims heing divided in
two and placed in such manner upon the office map of
the Mining Recorder at Sudbury.
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While the disputants cannot be said to have im-
properly lodged their disputes still I feel they are
upon an immoral ground and the respondents should
not be required to compensate them for more than
what would probably cover their actunal expenditure in
the restaking, Mr. Miller did not appear at the hearing
and no witnesses were called other than Mr. McDon-
ald, so that if the respondents are required to pay the
disputants the sum of $100 I think justice will have
been done in the matter. The fact that all of the work
required to entitle the holders to secure a patent of
the claims has been done, must, I think, largely weigh
when dealing with the equities of a matter of this
kind, especially o when I have found good faith on the
part of the original stakers. They have by their
assessment work done, exploited and developed their
mining claims while the disputants were satisfied to
wait many months before testing their title to the
portion which they restaked.

P TT——




PERRON

AND HURD.

(THE COMMISSIONER.)
(THE APPELLATE DIVISION.)
Not Reported. Oral Judgment.

PERRON AND HURD.

Boundary Line — Area of Mining Claim — Confliction of Mining
Claims—Certificate of Record—Mistake in Granting—Sec. 116,

P. applied for a claim of 40 acres, but staked 46 acres. H. in a
subsequent staking, not being able to find P's 2 and 3 posts,
placed his Nos. 1 and 4 posts upon P.'s claim at a point where,
according to P.'s application, his Nos. 2 and 3 posts should have
been. H. secured a certificate of record, but which was admitted
by the Recorder to have been issued by mistake in ignorance of
the confliction.

Held, by the Commissioner that P. was not justified in extending his
eastern and western lines 5.05 and 4.43 chains respectively in
excess of the lands applied for.

That .'s southern boundary should be a straight line run from his
No. 2 to H."'s No. 4 post, which equally divided the area in dispute
and still allowed P. a claim of 40 acres.

Reference to Re Olmstead and FExploration Syndicate of Ontario
Limited, 5 O. W. N, at p. 9.

On appeal to the Appellate Division, held by Meredith, C.J.0,, in an
oral judgment, that P. had, in his application, deliberately limited
his claim to 20 acres square.

That if there had not been a subsequent staking which included
that part of what the appellant had staked, that was not included
in his claim, sec. 116 of the Mining Act might apply.

Held also, Re Olmstead and FEaxploration Syndicate of Ontario,
Limited (Godson), M. C. C. 39, applied.

Ml
Proceedings to establish the southern houndary of
mining claim 1.-2459. Alexander Perron applied for a

claim of 40 acres and staked 46 acres. Ralph Hurd
staked claim 1.-2677, which included the southern part
of 1.-2459. Tt is now contended by Hurd that Perron
had staked more than he had applied for and the land
in dispute was open and properly included in mining
claim 1.-2677.

W. A. Gordon, for applicant.
A. G. Slaght, for respondent.
15th October, 1913.

Tur -Commissioner.—On the 5th of Mareh, 1912,
Alexander Perron staked mining claim 1.-2459, situate
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in the township of Lebel in the Larder Lake Mining
Division, on behalf of Catharine Perron, the applicant
herein. The claim, as subsequently surveyed by
Messrs. Suteliffe & Neelands, 0.1..S., shows an area
of 46.69 acres.

On the 2nd of September, 1912, Ralph Hurd staked
mining claim 2677 on behalf of Walter Hurd, the re-
spondent, and which is situated partly upon and im-
mediately to the south of mining claim 1.-2459. The
Hurd claim, which was surveyed about the 28th of
March, 1913, has an area of 34.6 acres, and on the 31st
of March, 1913, a certificate of record was obtained
therefor from the Mining Recorder.

It is admitted that mining claim I.-2677 extends
upon mining claim I.-2459 as to its eastern boundary
north 5.5 chains, and as to its western boundary north
4.43 chains, and to this extent overlaps and confliets
with it.

It is contended by the applicant that the Nos. 4
and 1 posts of mining elaim 1.-2677 should bhe at a
point 4.43 chains and 5.05 chains respectively south
of the situation located by the survey of Messrs. Rout-
ley & Summers, as shown on their plan filed as Exhibit
9. In other words the applicant says the respondent
has encroached upon his claim 1.-2459 to the extent of
5.05 chains on the east and 4.43 chains on the west
boundary and in that respect has reduced the area of
his elaim approximately 9 acres,

The point in dispute is the proper situation of the
southern boundary of mining claim 1.-2459, and to fix
this it may be of some assistance to trace the hound-
aries of the claims to the east and south thereof. Tm-
mediately to the south of the above claim is the re-
spondent’s elaim 1.-2677, formerly staked by Edmuand
Croteau as 1.-2495 on the 12th of April, 1912, and its
northern houndary as staked by Croteau was fixed at
the same point as that adopted by Hurd when he
restaked the claim as 1.-2677. TImmediately to the east
of the Perron elaim 1.-2459 is the Croteau claim 1.-2808,
previously staked by N. Logan in June, 1911, as L-
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1698, and in each staking by Croteau and Logan its
south boundary was fixed by extending eastward the
northern boundary of what is now the Hurd claim L-
2677. To the south of claim I.-2808 is another restak-
ing by Croteau known as 1.-2807, and this claim had
heen previously staked by N. Logan in June, 1911, and
its northern boundary was the south boundary of L-
2808, so that the three claims adjoining 1.-2459 pre-
vious to the latter’s staking were tied to each other
and could be said to be tied to the No. 1 post of min-
ing claim 1.-2452, now 1-2677. The apparent reason
why the present northern boundary of L-2677 was
adopted by the original staker of 1.-2452 and accepted
by the original staker of 1.-1698 and 1699 as their
southern and northern boundaries respectively when
extended in a direet easterly direction, was that an old
hlazed trail existed at that point.

As Hurd staked his elaim gix months after Perron
his attention should have been drawn to Perron’s
south line by the position of the latter’s Nos. 2 and 3
posts.  Hurd’s contention is that when he staked his
claim he could not find Perron’s Nos. 2 or 3 posts, and
it was not until March of the following vear that he
discovered them, when they looked as though they
had been freshly marked. Although he saw an old
blazed line leading from Perron’s No. 2 to his No. 3
post he went north the respective distances complained
of by Perron to an older and better marked place that
had been previously adopted in the original staking
of the claim which he was about to restake. If Hurd
did not see Perron’s Nos. 2 and 3 posts then the only
way he could definitely locate the lines and area of
the claim to the north of him would be by a serutiny
of the application and plan filed by Perron in the
Recorder’s Office. 1f he had made that examination he
would have found that application had heen made for
a forty-acre claim, 20 chains hetween each corner post,
and tied to 1.-1698, having its No. 1 post at the No. 4
of the latter claim. The sketch attached to the appli-
cation would have shown that the elaim applied for had

.
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as its southern boundary an extension westward of the
southern boundary of L-1698, and consequently the
applicant, by the sketch and dimensions given, had
adopted as her southern houndary the present north-
ern boundary of mining claim 1.-2677.

Upon a survey of mining claim 1.-2459 the distances
between Nos. 1 and 2 posts is given as 22 chains 42
links, and 24 chains and 19 links between Nos. 3 and 4
posts, so that the position of the stakes on the claim
as staked does not correspond with the area as asked
for in the application, and as shewn on the sketch or
plan filed, and the ground staked is two chains 42 links
on the east and four chains and 19 links on the west
boundaries in excess of the applied-for area.

I do not agree with the contention of the respondent
that Perron’s Nos. 2 and 3 posts were not planted
when the claim was staked, but accept his statement
that he did not see them when he staked claim 1.-2677.
The position of No. 3 post was seen by John Tough on
the 12th of May, 1912, and its position would he pro-
perly indicated by fixing it at the south-west angle of
1.-2459, shown on Exhibit 5. He read the name and saw
a blue pencil mark on it which Perron stated he placed
on all his posts of that claim. He also fixed the posi-
tion of the No. 3 post as at George Tough’s No. 4,
which it is not disputed is at the south-west angle of
1.-2459. Mr. Croteau also saw Perron’s No. 3 and
Alex. Perron positively swears he put it up where it
now stands at the time he staked the claim. The posi-
tion of the No. 2 is not seriously contested.

In March of the following year Perron arranged
to meet Mr. Campbell, who was employed by Hurd, in
order to point out to him the lines of his claims so that
when surveyed, as he understood was contemplated,
there would not be any confliction of lines. Mr. Camp-
bell did not keep his engagement, and being on the
claim Perron sought to find and identify his Nos. 2
and 3 posts. He states that he could not read the in-
seriptions on the posts on account of the ice which
had formed on them, but he saw a post where his No.
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2 ghould be and he made a blaze upon it, and as' his
No. 3 was under the snow he marked another post at
the point where his No. 3 should have been standing.
These are the markings spoken of by Hurd, but the
fact is it has not been successfully shown that the said
2 and 3 stakes were not erected at the time of the
staking and were not at the points indicated by Ex-
hibit 5.

As the application and sketeh filed by Perron when
applying for elaim 1.-2459 asked for and showed a claim
regular in form with boundary lines of 20 chains each,
and having an area of 40 acres, it is quite apparent his
actual staking of the claim was inconsistent with what
he asked to be recorded for. Having in view Mr.
ITurd’s statement that he did not see Perron’s south-
ern posts when he staked his claim, and while T found
that they had been erected at the time of staking by
Perron at the points where they now stand, it may
be that they had fallen down at the time Hurd was
upon the property, as No. 3 post at least was in that
position a few months later when Perron tried to locate
it. T canmot find that Hurd deliberately ignored Per-
ron’s posts, and went upon his claim and adopted the
area now in dispute. It can be said in Hurd’s favour
that the northern houndary of his claim as staked hy
him was the same line as that used by Edmund Crotean
in 1912, and at that point a well defined blazed line was
to be seen, and if he is honest in his statement that
Perron’s southern posts were not to he seen (and 1
have no reason to disbelieve him) then he presents a
reasonable excuse for staking what Perron claims was
the southern part of his claim.

I do not consider the Perron claim well staked,
especially as to posts 2 and 3, and it is incumbent upon
a licensee to so erect his posts that they are readily
discernible by one coming after him, even though it
be months later,

While appreciating the difficulty of a prospector to
stake 40 acres, no more, no less, as required by the
Mining Act, he has no exeuse in extending his lines 5.05
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chains and 4.43 chains in excess of the land applied
for in his application. The Perron claim appears
upon the map on an angle, or, in other words, the lines
are not straight north and south or east and west,
and the same can be said as to L-2677. If plans (Ex-
hibits 5 and 9) are studied it will be seen that if a
straight line is run from the No. 2 post of the Perron
claim to the No. 4 post of the Hurd claim, the area in
dispute is practically eut in equal parts, and a straight
line established as the southern boundary of the Per-
ron claim. If this method of settling the dispute is
adopted Perron will still have 40 acres or more and
Hurd’s claim will be reduced to about 32 acres.

What was said by Meredith, C.J.0., in Re Olmstead
& Exploration Syndicate of Ontario, Limited, 5 O. W.
N. p. 90 ““As T understand the Mining Aect, the
foundation of the right which a staker acquires, or
may acquire, is a claim which he files with the Re-
corder,”” applies here, and the applicant herein cannot
be heard to complain that he is not now allowed to re-
tain more than he at first asked for. He is entitled to
40 acres, which he is now getting, and the Mining
Act is thereby complied with.

A certificate of record secured on the 31st of Mareh,
1913, and recorded upon mining claim 1.-2677, was re-
lied upon at the trial as a bar to any interference with
the boundaries of that claim. At the hearing on the
10th of July last evidence was not submitted by the
applicant as to the circumstances under which the
certificate of record had bheen procured, and as it was
apparent from a letter written hy W. E. Hurd to the
Recorder at Matheson on the 29th of Mareh, 1913 (Ex-
hibit 10), and the field notes of Messrs. Routley and
Summers, filed in the same office, that there was a
confliction of lines between mining claims 1.-2459 and
L.-2677, and without explanation it did not seem that
the certificate had heen properly issued, in order to
clear the matter up I had the applicant produce Mr.
Hough, the Mining Recorder, on 11th September at
Haileybury, when his evidence was taken viva voce in
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the presence of counsel for both parties. Mr. Hough
stated that he was ill at the time the certificate was
signed, and that his assistant, Mr. Browning, who
was in charge of the office, brought the certificate to
his house, explaining that all matters and conditions
had been performed entitling the respondent to a cer-
tificate, and then signed it. Now, knowing the
true facts, he states he would not have signed the cer-
tificate had they been presented to him as they existed.
It is unnecessary for me to consider whether the cer-
tificate had been issued in *‘ mistake ’’ or not, as the
respondent is quite willing to have his northern bound-
ary fixed as a line between Perron’s Nos. 2 and 4
posts. The case, however, seems to be in line with the
facts in Rogers & McFardand (Price), M. C. (., at
pp. 410-411,

The real merits and justice of the case I feel re-
quire me to fix the southern houndary of mining claim
1.-2459 as a straight line running between No. 2 post
of the said claim and No. 4 post of mining claim 1.-2677.

As T have decided this case on what I consider are
the merits and success being equally divided, T do not
tfeel T should make any order as to costs,

I find that the southern boundary of mining claim
1.-2459 in the Larder Lake Mining Division, should he
a straight line running between No. 2 post of the said
claim and No. 4 post of mining claim 1.-2677, and that
the respective claims should be so indicated on the
office map in the Recording Office of the Larder Lake
Mining Division at Matheson, Ont., and I so order,

From this decision the applicant appealed to the
Appellate Division.

James E. Day, for appellant.
A. G. Slaght, for respondent.
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Appeal heard by Mereprrs, C.J.0., MACLAREN,
Macee and Hopcixs, J.A.  (Oral) judgment of Mere-
prru, C.J.0. X

Mr. Day has said all that could be said in favour
of his appeal, but we think it must fail.

The basis of a claim is the discovery, and then the
staking; and the requisites, under the Mining Aect, are
that the claim shall be staked out in accordance with
the provisions of the Act and that it shall be recorded.

The staking in this case was of a larger area than
40 acres, probably owing to the formation of the ground
and the difficulty of making an accurate survey, but
when the appellant recorded his claim the description
in the application filed by him was of a claim twenty
chains square, and he therefore deliberately limited
his elaim to that area.

It is very probable, as Mr. Day argues, that if there
had not heen a subsequent staking of a elaim which
included that part of what the appellant had staked
that was not included in his elaim, see. 116 of the Min
ing Act might apply, and that the appellant might have
succeeded in having his elaim patented for the whole
area which had bheen staked. But a discovery having
been made and a claim recorded which included the
part not included in the appellant’s claim as recorded,
a different result follows,

Nothing was said in the appellant’s application as
filed from which a second applicant could know that
the appellant intended to claim the piece of land in
question,

The right to a mining elaim depends upon discov-
ery, staking and recording.

Re Olmstead & Exploration Syndicate, 5 0. W. N.
p. 8, is, in principle, the same as this case, although in
that case the staking had not been of a greater area
than was recorded. That is the only point of differ-
ence hetween them.
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The question of discovery on the disputed point
is not material to the decision, and what 1 have said
applies equally to a case where a second claim is staked
contiguous to one already staked and including this
eXCess,

(THE COMMISSIONER.)
SHERRILL v. MARTIN.

Appeal from the Decision of the Mining Recorder—Report of Work
~—8Sufliciency of — Sec. T8 (}) of Mining Act See, 140 not
Applicable.

The report of work filed was misleading and inaccurate as to the
amount of work done and failed to set out in detail the residences
of the men who performed the work, and the dates upon which
each man worked.

Held, by the Commissioner that see. 78 (4) of the Mining Aect, R.
S. 0. (1914), admitted of but one interpretation and that the
report of work must be according to forms (14 & 15). That sec,
140 of the Mining Act did not apply. The real merits and sub-
stantial justice of the case cannot be allowed to interfere with a
specific requirement of the Act upon the performance of which
title to a mining claim depends. Appeal allowed.

Appeal by Charles L. Sherrill from the decision of
the Mining Recorder allowing a certain report of work
to be filed against mining claims 12969, 12970, 12972,
situate in the township of Tisdale. A dispute also
having been entered the appeal and dispute were hy
consent heard together by the Commissioner.

H. E. Rose, for disputant.
J. M. Ferguson, for respondent.

17th November, 1913.

Twue Commissioner.—By consent the appeal and
digspute herein were heard together.

Mining claims 12969, 12970 and 12972, situate in
the Township of Tisdale, in the Porcupine Mining
Division, were on the 21st of January, 1910, transfer-
red to D. K. Martin, the present recorded holder. The
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first 30 days and the subsequent first and second years’
work were duly performed upon the claims and a re-
port thereof filed in the Recording Office. As the
claims were staked on the 20th of September, 1909,
the last year’s work, consisting of 90 days, would
require to be performed by December 28th, 1912, and
a report of work filed within 10 days thereafter. Fail-
ure to do such work to duly report the same within
such time would cause a forfeiture of the claims under
sec. 84 of the Mining Act. Such forfeiture, however,
would be avoided if within three months after de-
fault the holder filed a special report and paid thereon
a special fee as provided by sec. 85 (d).

A gpecial report of work showing the necessary 90
days’ work to have been performed on each claim was
filed by Martin on the 5th of April, 1913, and con-
sequently the forfeiture would be avoided by the sav-
ing clause 85 (d), if the report was a proper one as
required by the Mining Act.

On the 21st of January, 1912, former mining claim
12969 was restaked by James Pitblado as No. 6265-1
and subsequently transferred to C. H. Jacobs., On the
same day G. H. Brennan restaked 12970 and recorded
it as 6266-P. The remaining Martin claim, 12972, was
restaked on January 30th, 1912, by B. N. Fuller, as
No. 6284-P, and the latter transferred it to Charles
L. Sherrill on the 1st of February, 1913. Mr. Sherrill
is also the unrecorded holder of claims 6265-1" and
6266- by purchase from Fuller and Jacobs.

It was permissible to restake the Martin claims as
forfeiture had oceurred, but such restaking was sub-
jeet to avoidance of the forfeiture if the default was
remedied within three months therefrom. As Mr.
Martin had filed his special report of work within the
extended time, the Recorder, if he deemed it to be in
proper form, was justified in marking the restakings
and new claims cancelled, which he did, so Mr. Martin
again became the holder of the original claims.

This manipulation of the title to the claims pre-
cipitated the digspute and appeal. While many objec-
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tions to the act of the Recorder cancelling the subse-
quent stakings and reinstating the original claims are
set up in the dispute and appeal filed, I find the only
arguable objection is that aimed at the sufficiency of
the special report of work filed on the 5th of April,
1913.

That the special report of work is not strietly in

the form preseribed by the Aect is, I think, quite obvi-
ous. The assessment work was superintended by Mr.
L. E. Bedford, mining engineer, under instructions
from D. K. Martin. Mr. Bedford cansed the work to
be performed under contract, the first contract being
let to Tyrrell, who sublet to John Warner, who re-
corded 76 days against each claim on the 27th of May,
1911. Then followed a contract to four men who
worked four or five days immediately following
Warner, and who were then dismissed for incompet-
ency. Captain Samuel Shovel then undertook the
work and commenced operations on the 21st of Jan-
uary, 1913, and finished on the 11th of February fol-
lowing. Immediately after the determination of
Shovel’s contract Mr. Bedford left the claims and went
to California, where. he remained until brought here
to give evidence on bhehalf of Martin. The latter re-
lied on Bedford to show that the reports of work were
duly filed, as Bedford had previously instructed
Warner to file the report of work which the latter had
caused to be performed. Bedford did not know that
Martin was relying upon him to file the reports of
work, and consequently what was everybody’s busi-
ness turned out to be no one’s business, resulting in
the said forfeiture, but subject to avoidance.

The special report of work states 197 days’ work
was performed in January, 1912, This total Bedford
admits should be reduced to 163 days, and he pro-
duced his time book in support of this statement. The
total of 163 days included the following times: R.
Harper, December, 3 days, January, 31 days; Pierce
Allen, 31 days. As Harper was the cook for the camp
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and Pierce Allen his assistant their times cannot be
allowed, except two days that Allen actually worked
on the claims, so that 63 days must be deducted from
Bedford’s allowance of 163 days, leaving 100 days to
the eredit of each claim during three days of December
and the month of January, 1912. The report of work
also gave 230 days for February, 1912, and while no
specific dates or names of workmen are given the time
is arrived at by allowing each man an average wage of
$2.50 per day and dividing that into the amount paid
Captain Shovel for the performance of the work,
namely, $573. The estimate of 230 days is now cut
down by Bedford to 169 days, and he arrived at that
figure by totalling the amounts of cheques issned to
Shovel for the men’s board and time, and taking into
consideration what each man received per day. ...
Bedford’s estimate of 169 days is supported by Cap-
tain Shovel, who filed a time sheet (Exhibit 15) made
up from cheques received from Bedford and his own
and Bedford’s time hooks. This statement shows the
names of the men, the month and the number of days
they worked and the respective amounts they received.
The 169 days T accept as being a safe estimate of the
work done under Shovel’s contract. As 76 days was
reported done on each elaim in 1911 by Warner, the
overplus of 16 days can be added to the 169 days in
1912, which, with 100 days in December, 1911, and Jan
nary, 1912, makes a total of 285 days’ work done on
each elaim, and which 1 so find.

Having found that sufficient work was done on
each claim to keep it in good standing and that the
said report of work was filed within the time allowed
hy sec. 85 (d), the sole question remaing, was the gpe
cial report of work a proper one within the meaning
of see, T8 (3) of the Aet (1908)?

About 10 days prior to the filing of the report of
work Sherrill met Martin in the King Edward Hotel in
Toronto, and told him he had secured a transfer of
one of the former Martin claims, and had purchased
the other two, and explained that the necessary work
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had not been done on the claims, but that if it had the
work had not been reported. This was the first in-
timation Martin had that the work he supposed to
have been done was not done, or, if done, had not
been duly reported. He immediately made efforts to
locate Bedford, as he had only 10 days in which to
file his special report of work, and as Bedford was in
California and was without his cancelled cheques and
time books he had to prepare affidavits as to the work
he had caused to be performed from memory, and
which were sworn to in the State of California, U.S.A.,
on the 20th and 21st of March, 1913. These affidavits
referred to his January and February vouchers and
were immediately forwarded to Mr. Martin, who, on
the strength of them and on the strength of what other
information he gained, made the report which is now
in dispute. To this report was appended an affidavit
by Martin, to which he made an exhibit, an option
agreement dated 22nd November, 1911, hetween him
sell" and C. H. Bunker. As this option agreement did
not require the optionee to record the work he was
required to do upon the claim, it does not help the
position of the respondent. Other exhibits were at-
tached showing January and February expense ac
counts and “* Pay roll beginning January, 1912, and
ending ———, 191 .>* The report of work was not
dated, but the affidavit was sworn on the 26th of March,
1913, and as the abstract shows its receipt in the Re
corder’s Office on the Sth of April, 1913, T take it the
report bears even date with the affidavit.

Although 1 find Martin was in ignorance of the
fact that the elaims had heen restaked in consequence
of the default in doing what he helieved his paid agents
should have done until within 10 days of the time he
might remedy his or his agents’ laches, and that he
then, and with proper diligence and upon ample in-
quiry, made a conjectural report of work, can he be
relieved if it is found that he has in the end not filed
what the Aet specifically calls for?
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Exhibit ¢ C *’ referred to in Mr. Martin’s affidavit
attached to the report of work gives the names of the
men, the number of days worked and the amount they
each received, but no wmention in detail of the resi-
dences of such men or the specific dates on which they
worked are given oluer than that of R. Harper, who
worked 3 days in December and 31 days in January.
The exhibit is headed ‘‘ Pay roll beginning January,
1912, ending ——, 191 ,”’ but on what day in Jan-
uary they started or what month or year they stopped
work can only be surmised from the statement in the
report that the men referred to in Exhibit *“ C "
worked 179 days in January, 1912. The report for
February, 1912, is silent as to names and residences
of the men and the specific dates they worked. The
230 days’ work stated therein to have been performed
in February was arrived at by a consideration of the
lump sum of $573 paid to Captain Shovel for the work
done and an average wage of $2.50 paid to each work-
man. The computations for January and February
were both incorreet according to the evidence of Mr.
Bedford. The report of work filed gives a total of
440, whereas upon the evidence of the respondent’s
witnesses 1 find that only 269 days’ work was done,
g0 that the report was misleading and inaccurate as
to the amount of work done and failed to set out in
detail the residences of the men who performed the
work and the dates upon which each man worked in
its performance.

The language of see. 78 (3) is plain and admits of
but one interpretation. It requires a report (Form
14) as to the work done, verified by affidavit (Form
15), and such report *“ shall show in detail the names
and residences of the men who performed the work
and the dates upon which each man worked in its per-
formance.”” Prior to 1910, it was not necessary to
state in the report the residences of the men and the
date, but by an amendment to the Act of 1908, made by
10 Edw. VIL, ch. 26, sec. 45 (1), the report * shall
show in detail the names, residences and dates,”” &e.
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By sec. 84 (d), if any report under sub-sec. 3 of sec. 78
is not made, &ec., a forfeiture occurs, but by see. 85 (d),
such forfeiture is avoided if the holder files a proper
report, &. To ascertain what a proper report is
sec, 78 (3) must be referred to.

In Maxwell on the Interpretation of Statutes (4th
ed.), at p. 3, he says, ‘“ If there is nothing to modify,
nothing to alter, nothing to qualify the language which
the statute containg, it must be construed in the ordin-
ary and natural meaning of words and sentences,’’ and
again, at p. 4, *“ When the language is not only plain,
but admits of but one meaning the task of interpreta-
tion can hardly be said to arise. The Legislature must
be intended to mean what it has plainly expressed, and
consequently there is no room for construction.”” The
amendment of 1910 must be admitted to have heen
made advisedly and as a check, if necessary, upon the
truthfulness of the report filed. T am asked to apply
sec, 140 of the Act to the endeavors of Mr. Martin to
file a proper report, The real merits and substantial
justice of the case cannot be allowed to interfere with a
specifie requirement of the Aet, upon the performance
of which title to a mining claim depends. T cannot
find any section of the Aet which would permit me to
disregard the requisites of a proper report of work as
defined by see. 78 (3).

[ therefore find that a proper report of work was
not made and filed by the respondent, and the appeal
and dispute herein are allowed, with costs upon the
High Court secale, to be taxed or fixed by me on ap-
plication, with a set-off of costs to the respondent of
the adjourned trial of the 27th of October.

I order that the dispute and appeal of Charles L.
Sherrill herein be allowed, and with costs as aforesaid.

[ declare that mining claims 12969, 12970 and 12972,
in the Township of Tisdale, in the Poreupine Mining
Division, are invalid, and order that mining claims
6265, 6266 and 6284-P, being restakings of the above-
mentioned mining claims, be reinstated as of their date
of cancellation endorsed upon the records in the Re-
cording Office of the Poreupine Mining Division.
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MALOUF AND WALSH.

Appeal from the Decision of the Mining Recorder — Interest in
Mining Claim—Contract—Onus of Proof—~Statute of Frauds.

M. claimed an interest in the Mining Claims staked by W., alleging
that he had informed W. that the claims were open for staking,
and for such information he was to receive a half interest in the
claims when staked and recorded. The claim made by M. was
heard by the Recorder and allowed. From that decision the ap-
pellant W. appealed to the Mining Commissioner.

Held by the Commissioner that the respondent M. must accept the
full onus of establishing a contract fully corroborated. That
there was not the corroboration required by sec, 71 (1) (1914)
of the Mining Act,

W. was the recorded holder of the claims and his prima facle
ownership should not be disturbed as it was not conclusively
shewn that M. was entitled to an interest

Appeal allowed without costs

Proceedings by N. N. Malouf to establish a half
interest in mining claims 4039 and 4040 in the town-
ship of Munro, held by Hugh Walsh, the appellant
herein. The Mining Recorder having allowed the claim
Walsh appealed to the Commissioner, who allowed the
appeal.

A. G. Slaght, for appellant, Walsh.,
W. A. Gordon, for respondent, Malouf.

28th November, 1913,

Tue CommisstoNer.—This is an appeal from the
decision of the Mining Recorder at Matheson, allow-
ing N. N. Malouf a half interest in mining claims 4039
and 4040, in the township of Munro, in the Larder
Lake Mining Division, recorded in the name of Hugh
Walsh, the appellant herein.

The claims were staked and recorded by Walter
Monahan in October, 1911, and subsequently cancelled
for non-compliance with the working conditions of the
Mining Aect. Mr. Monahan told John Charles that the
claims were open and asked him to stake and record
them for a half interest. About the 28th of April, 1913,
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Charles staked but failed to record the claims, and
they again became open for prospecting and restaking.

On the 21st of June, 1913, Monahan met Malouf
and tried to induce him to stake the claims upon the
same terms as he had offered Charles, and upon that
interview Mr. Monahan states Malouf said he was
leaving with his engineer to inspect some other pro-
perties, and that he would look over the claims and
let him know. About a week or ten days later Malouf
told Monahan that he would not give fifty cents for
them and that he (Monahan) was a foolish man to
spend $5 on them. Mr. Malouf admits that his first
knowledge that the claims were open came from Mon
ahan, but he was familiar with the claims as he had
taken an option from Monahan in 1909, on one or
both of them, and knew where a discovery might be
made, but he emphatically denied telling Monahan he
would look them over or that he told him the eclaims
were valueless, It will later appear that Maloul was
anxious to have some one do for him what Monahan
had proposed to him and thereby secure a half inter-
est without the labour of staking or the expense of
recording, and while this interview between Malouf
and Monahan is not strictly relevant to the issue it
shows Malouf’s attitude prior to his meeting with
Walsh. 1 believe Mr. Monahan to have been an un-
biased and unprejudiced witness and of striet integ-
rity, and prefer his statement of what took place on
the 21st of June and the subsequent meeting to Ma-
louf’s rather sweeping denials.

The agreement relied upon by Malouf is said by
him to have been made in his room at an hotel in
Matheson on the 2nd of July last, the parties to which
were Hugh Walsh, Harry Guise and himself. Up
to the 26th of June these three men were strangers.
Several days prior to that date Guise came to Mathe-
son and was introduced to Malouf by his sister, who
was employed at the Matheson Hotel and who knew
Malouf, who apparently lived there. About the 26th
of June Hugh Walsh came to Matheson and Guise
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introduced himself to him. Miss Guise said Malouf had
promised her to give a good tip to her brother when
he arrived, and the latter was told by Malouf of cer-
tain claims in Munro township which were open for
staking, but did not at that time indicate where they
were situate or tell him their respective numbers
With these facts in mind what subsequently took place
between the parties can be better understood and
weighed.

An agreement was made between Guise and Walsh
whereby they should prospect in Beatty township, and
they proceeded to Painkiller Lake, which is in that
township and about five miles from the claims in ques-
tion. A Mr. John McLaughlin, who was going in that
direction, accompanied them, and while at Painkiller
Lake told Walsh that if he was not satisfied with the
formation in Beatty township he knew of two claims
in Munro that had formerly been staked by W. Mona
han and subsequently by John Charles, but was not
sure whether the latter had recorded the claims and
performed the first 30 days’ work thereon, but that if
they had been recorded and the work not performed
the elaims would be open for staking about the end
of July, as they had been staked on the 28th of April.
It was arranged that MecLaughlin should return to
Matheson and wait for Walsh, when the matter would
be consgidered. It was on -or bhefore the 2nd of July
that Guise and Walsh returned to Matheson, and the
former then went away with his brother-in-law, Pete
Leclair, to inspeet some elaims in Black township, and
any prospecting agreement entered into hetween Guise
and Walsh about the 26th of June then terminated. On
the 5th of July Walsh, with the assistance of Me-
Laughlin, staked the claimsg, on the 6th returned to
Matheson, and on the Tth recorded them.

Malouf’s evidence is that on the 2nd of July Walsh
and Guise came to his room in an hotel at Matheson
where he stayed, aund Walsgh was introduced to him hy
Guise as his partner. Walsh made inquiries about
the elaimsg Malouf had mentioned in general to Guise

R e s i




MALOUF AND WALSH. 169

and wanted to know their location. To this Malouf
replied that they were valuable claims and he wanted
a half interest for the information, to which both
Walsh and Guise said they were very pleased to give
it. He then told Walsh to get ready to go and stake
them. Walsh eame back to Malouf’s room after din-
ner and said he had been told by the clerk in the Re-
cording Office that the claims were not open, and then
Malouf went with him to the Mining Recorder, Mr.
Hough, and upon search and information tendered by
the Recorder satisfied Walsh they were open for stak
ing. On their retarn to the hotel Malouf said to
Walsh, ““ Go and stake this elaim and you and I will
have half and half,”” and a little later said, ‘‘ Go and
stake them.” What took place on hoth oceasions on
the 2nd of July constitutes what Malouf contends
was the contraet under which he is entitled to a half
interest.

Mr. Malouf fixes the date of both interviews as the
morning and afternoon of the 2nd of July. Mr. Guise
did not remember the date, but thought it was the first
part of July. Ile remembers heing in Malouf’s room
with Walsh and looking at samples, and his version
of what took place is in part as follows: ““ We were
to stake them half between Walsh and T and half to
Malouf. He showed us a blueprint of the township, a
vein, ete.” He stated that Walsh agreed to give
Malouf a half, and he also consented. The day the
agreement was made Guise went to Black township
with Pete Leeclair to look at some claimg, and returned
to Matheson that night. Before he went Walsh had
told him he was going into Munro township with Me-
[anghlin to help the latter run a line, but he did not
ask Walsh to stake the claims while there, saying he
thought Walsh would stake them, but he did not
know. Guise fixes Walgh’s return from Munro town-
ship as “ the next day, I think; the next day after
the 5th.”” Tt was the day of the alleged agreement
that Guise went with Pete Leclair into Black town-
ship and returned the same night, hut he states Walsh
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returned from Munro the next day, which he fixes as
the 6th of July. It is apparent that Guise is in error
when he fixes the interview in Malouf’s room as the
2nd, if he is correct in stating that Walsh returned
from Munro the 6th of July. It was the day Walsh
returned that Guise asked him if he had staked the
claims, and his reply was ‘‘ no.”’ That day Walsh
was seen boarding a freight and leaving Matheson, so
Guise remained in Matheson a day or so and then went
on a prospecting and fishing trip to Painkiller Lake
with his wife and sister, and on his return to Matheson
he learned that Walsh had staked the claims and he
then asked for his interest, to which Walsh replied he
had no interest to give him.

Guise was apathetic in regard to the alleged agree-
ment, and appeared to he satisfied that Walsh would
some time stake the properties. After receiving in-
formation from Malouf and entering into the alleged
agreement he immediately left on another prospeet-
ing trip which occupied a day, and at that time he knew
Walsh was going into Munro township, but did not
take the trouble te ask him to stake the claims. le
said he thought Walsh would stake them, but was not
sure.  When Walsh returned from Munro township,
whether it was on the 6th of July or later, Guise states
Walsh said he had not staked the claims. If that is
g0 why did Guise allow Walsh to leave Matheson with-
out having a definite understanding as to when they
would be staked? Te remained passively waiting in
Matheson and prospecting and fishing at Painkiller
Lake until his faithless partner appeared in order that
they might stake the claims. During this time T be-
lieve Malouf was in Matheson, and saw Guise, but it
does not appear in evidence that he counselled him to
go out and stake the claims before they were appro-
priated, or inquired where Walsh had gone to.

The contract set up by Malouf is not admitted by
Walsh. How Guise and Walsh and MeLaughlin met
in Matheson and went to Painkiller is not in dispute,
hut what took place subsequent thereto hetween the
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parties is presented in a different light by Walsh.
While at Painkiller Lake on the 27th of June, Walsh
was told by MeLaughlin of the two claims in ques-
tion, and they were to again discuss the matter on
their return to Matheson. On the 2nd of July Walsh
asked McLaughlin if he was ready to go to Munro
township, but the latter could not go at that time on
account of a previous appointment. On the 4th Me-
Laughlin asked Walsh if he was ready, and on the Sth
they left for Munro township. In the meantime Walsh
had seen Malouf, and he fixes their first talk at the
hotel in Matheson after dinner on the 3rd of July. e
was looking at some samples of rock in a showcase
in the hotel and remarked that he thought they must
have come from the Swastika distriet, when Malouf
said no, they came from Munro township, and then
imvited Walsh to his room, where he showed him
samples taken from his Munro properties.  Walsh and
Malouf were alone and the elaims were not mentioned
at that time. Towards evening of the same day (the
3drd) Walsh again met Malouf, who said, ** There iz a
claim that is open, owned by Monahan; it is open to
staking and 1 would like to see vou get it,”” to which
Walsh replied he ¢id not think the claim was open as
he had in mind MeLaughlin’s statement that the elaim,
il recorded by Charles, would not be open for default
of working conditions until the end of July. Being of
different minds a bet was made and determined by
the records at the recording office next day, which
Walsh states was the 4th of July. The claims heing
open Walsh paid the bet, Later on that day Malouf
asked Walsh if he would go out and stake one of the
claims, 4039, stating that if he was without funds he
(Malouf) would record it for a half interest, and
Walsh declined the offer and stated he had already a
partner for Munro township, MeLaughlin. Again that
night Malouf offered to give him a map of Munro
townghip, which Walsh refused, as MecLaughlin, who
was going with him, was familiar with the township.

It was on the 2nd of July when MeLaughlin met
Walsh and asked him if he was ready to go out to
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Munro. McLaughlin remembers it was the next day,
the 3rd, when he s: w Malouf and Walsh going to the
former’s room in the hotel and saw them come down
stairs together. He stated it was after dinner and
Guise was not with them as he had started a few
hours previously with Pete Leclair with packsacks on
their way to Black township. It was the next day that
McLaughlin asked Walsh to leave on the 5th for
Munro. According to the evidence of Guise it was
the same day the alleged agreement was made that
he left with Leclair for Black township, and as he
fixes the day as being in the first part of July, I accept
the evidence of Walsh and McLaughlin that the meet-
ing in Malouf’s room was on the 3rd. Guise thought
it was the next day, the 6th, that Walsh returned from
Munro, and the day after he returned from Black
township, so I think Guise is in error when he states
he was in Malouf’s room with Walsh on the 2nd of
July. His statement that it was the first part of
July is consistent with the evidence of Walsh and
MecLaughlin, who fixed the interview as having taken
place on the 3rd.

On the 4th of July McLaughlin was not aware that
Walsh knew the claims were open, hut on the way to
Munro on the 5th, Walsh told him of the faet, and
they decided to visit the claims and stake them. It
was the 7th when they returned and Walsh met
Malouf, who wanted to know where they had been and
he was told. He inquired if Walsh had staked the north
claim 4040, which ke said Monahan had held for four
years and was not worth 50 cents. Malouf denies this
interview, and fixed the first interview with Walsh
after the staking as of the 11th of July, when he
asked for a half interest and was told by Walsh that
he would make out a transfer after dinner. This
again is denied by Walsh, who fixes his next talk with
Malouf after the 7th as of the 17th, when they met at
the Detroit Mine in Munro township, but on that oc-
casion Malouf asked if he had found anything on the
c¢laim and was told by Walsh that he had a lead.
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That the claims were open for staking was com-
mon knowledge to Charles, Monahan and Malouf, and
that this knowledge could not be concealed is beyond
dispute. A passer-by might have his attention called to
the claims, and a visit to the recording office would sat-
isfy him as to the state of the title. In June, 1913, the
claims were not in demand. Charles had been un-
able to finance the recording and Monahan was un-
able to influence sufficient capital to put them on record
for a half interest. Malouf flirted with his informa-
tion received from Monahan from the 21st of June
until the 2nd of July before imparting it to Walsh.
Each day brought its danger of the claims being
staked, and yet he waited for his own man to return
to Matheson so he might send him out to stake. Why
not have told Guise when he first met him where the
claims were and asked him to stake? Why wait from
the 26th of June, when he met Guise, until the 2nd of
July, when he says he met Walsh? Guise was anxious
to stake something good; his sister had asked Malouf
for a good tip, and the latter promised it. Why should
he buoy Guise up with a hint of something worth while
and not impart his whole knowledge ! Tt was not neces-
gary for Guise to wait for Walsh, nor do I think he
knew on the 26th that he would meet him at a later
date, and in any event the latter was not familiar with
the locality, so nothing was to be gained by the delay,
nor anything that I can see by Malouf. T feel that
Malouf was waiting for some one to come along who
would stake and record the properties and give him a
half interest. That is what might be called good
financing, and the fact that this township was attract-
ing some public notice a few months later might be
said to have recalled to Malouf’s mind that he had
some kind of an arrangement in regard to these claims.

Even if I accept Malouf’s evidence of what took
place in his room, at best it was only imparting knowl-
edge that was open to the publie, and the considera-
tion, if any, for the alleged contract would be the in-
formation tendered to Walsh in Malouf’s room. It
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was a very general contract, if any: ‘‘ I have valuable
information, for which I want a half interest.”” And
the other parties said they were willing, and later on
when it was definitely decided that the claims were
open the proposition was *‘ You go out and stake
them and we will each have a half interest.”” Guise
apparently had been forgotten at this time. Were
these two talks intended to make one contract, or was
it that on the first meeting the contract embraced three
parties and on the second only two?

The respondent Malouf must accept the full onus
of establishing a contract fully corroborated. It is
only by corroboration that the Statute of Frauds and
see, 71 (1) ean be avoided, and in view of the testi-
mony of Walsh ¢nd MeLanghlin 1 cannot reach the
conclugion that the contract set up by Malouf was
agreed to by Walsh. The necessity of having a con-
tract reduced to writing is again emphasized in this
case, and to find what actuaily took place hetween
the parties on such conflicting testimony is made
most difficult. Mr. Malouf’s eredibility is weakened
by his sweeping denial of the conversation spoken
of by Monahan, whose evidence 1 accept in full,
I do feel that Malouf had some discussion with
Walsh in regard to these claims, but I cannot find that
Walsh agreed to stake and record and give a half in-
terest in them. I am satisfied I have not had put be-
fore me all the facts in the case. It may be that
Walsh has distorted the true facts, hut upon the evi-
dence 1 cannot say that he has, nor can I find good
reason to doubt his veracity. It is not a question if
my judgment is right, but have T reached a proper
conclusion upon the facts as presented? To find for
the respondent Malouf would he to totally disregard
Walsh and MeLaughlin, and I eannot do that as T am
not satisfied with the evidence of Guise, whose actions
throughout were inconsistent with his announced de-
sire to stake something good. After receiving what he
termed his tip from Malouf he rested on his oars and
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left it to a practical stranger to act upon it, and then
e expected to share in the spoils.

Rightly or wrongly, Walsh is the recorded holder
and his prima facie ownership should not be disturbed
unless it was conclusively shown that Malouf was
entitled to an interest in the claim. I do not impute
dishonesty to either Malouf or Guise, nor am I without
doubt in accepting the evidence of Walsh and Me-
Laughlin, but upon the facts I feel 1 cannot safely find
a eontract as alleged and must allow the appeal.

I have not been able to reach the same conclusion
upon the evidence ag the Mining Recorder, and it is
with respect to his judgment that I have felt it un-
gafe to interfere with the claim as recorded. In view
of the uncertainty of having reached a proper conclu-
sion 1 think it proper to withhold costs,

I order that the appeal of Hugh Walsh herein from
the decision of the Mining Recorder at Matheson be
allowed, without costs,
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WELSH v. BOISVERT, PERRON AND
CALLINAN.

Irregularity of Staking and Recording — Non-performance of
Assessment Work—Fraud in Procuring Certificate of Record.

An application for cancellation of Claim L. 2791 on grounds of
irregularity of staking, non-performance of assessment work and
fraud in procuring certificate of record.

It was alleged by the claimant that Joseph Bolsvert staked two
claims north of Gull Lake, now known as L. 2790 and L. 1559,
and situate to the east of the claims in question, namely, L. 2791
and L. 2886, and upon finding that the said claims were not
open for staking, Bolsvert removed a metal tag which he had
affixed to one of the two clalms alleged .to have been staked by
him and placed it on the No. 1 post of the present mining claim,
L. 2791,

Subsequently the applicant Welsh staked and recorded L. 2886, the
area of which embraced claim L. 2791 and several others; the total
area being about 73 acres. Upon learning he had staked upon
claims in good standing, Welsh notified the Reerorder and aban-
doned a part of the area so staked.

It was admitted by Boisvert that he removed a metal tag which
he had placed on L. 1559 to L. 2791, but his reason for doing so
was satisfactorily explained by himself and the Mining Recorder.

Held, by the Commissioner, that the claim was regularly staked
and the necessary assessment work performed thereon. There
was no evidence to support claim that certificate of record was
procured by fraud or mistake. The remova! of metal tag from
one claim to another held to have been done by mistake.

Claim dismissed with costs,

H. E. McKee, for Welsh.
W. A. Gordon, for respondents.

6th January, 1914.

Tre CommissioNer.—The claimant herein applies
for an order cancelling mining claim L. 2791, situate
in the township of Lebel in the Larder Lake mining
division, and a certificate of record granted therefor
on the 14th day of January, 1913, on the grounds of
irregularity of staking and recording, non-performance
of the necessary assessment work and fraud in pro-
curing the certificate of record.
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It was alleged by the claimant that Joseph Bois-
vert on or about the 5th of November, 1912, staked
two claims sitnate north of Gull Lake, now known as
L. 2790 (Boisvert) and L. 1559 (Aman) and situate to
the east of the claims in question. Upon finding that
the said claims were not open for staking Boisvert
in the month of March, 1913, removed a metal tag
which he had affixed to one of the two claims alleged
to have been staked by him in November and placed it
on the No. 1 post of the present mining claim I. 2791.

On December 19th, 1912, George Welsh staked and
recorded L. 28806, the area of which embraced mining
elaims 2790 and 2791, 3213, 2886 and 2448, with a
total acreage of about 73 acres. I accept Mr. Welsh’s
explanation of his blanket staking and find that upon
discovering he had staked upon elaims in good stand-
ing he notified the Mining Recorder and abandoned a
part of the lands so staked. The lands retained by
him out of the original staking are shown by Exhibit
10, and cover the claim in dispute,

It is admitted that Boisvert did remove a tag which
he had placed on L. 1559 to 2791, and the reason why
is satisfactorily explained by both Boisvert and Mr. J.
Atwell Hough, the Mining Recorder at Matheson.

The evidence supports a finding that the claim was
regularly staked and the necessary assessment work
performed thereon. There is no evidence that the
certificate of record was procured by fraud or mistake,
and while the placing of the tag in the first instance
and its subsequent removal caused some confusion, I
find it to have heen done by mistake, which was prop-
erly rectified upon instructions from the Mining Re-
corder.

I order that the notice of claim filed herein by the
claimant George Welsh be dismissed with costs, which
I fix at fifty dollars.
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(THE COMMISSIONER.)
PARADIS v, GUILLOTTE.

Dispute—Forfeiture — Restaking — Adoption of Standing Posts—
Merits—Application of Section 86 of the Mining Act.

P. staked on T.s license on behalf of a syndicate. Work was per-
formed but not recorded. T. died. His license was alleged to
have lapsed and forfeiture occurred. G., who had been shewn the
claim by P, learning it was open, restaked it. P. restaked over
G. and filed dispute.

Held, that the land was open and properly staked by G. That G.
had acted unfairly in restaking the claim, and while the dispute
must be dismissed, the disputant might find relief under section
86 of the Mining Act.

C. A. M. Paradis appeared in person.
J. M. Day for respondent.

24th February, 1914,

Tur Commissioner.—On July 29th, 1907, C. A. M.
Paradis staked out a mining claim in the Temagami
Forest Reserve in the name of (. Theriault, on behalf
of a syndicate composed of himself, Theriault and
others. About $250 was spent on the claim in develop-
ment work, but a report of such work was not filed
as required by the Mining Act.  About two years ago
Mr. Therianlt died and his license lapsed, and no
application was made to vest the elaim in the personal
representatives of the deceased. The claim conse-
quently heeame forfeited to the recorded holder and
the syndicate.

In August of 1913, J. W. Gpilmett, who was work-
ing a claim in the Reserve in company with Francois
Guillotte and who had become acquainted with
Mr. Paradis, was shown hy the latter the Theriault
claim, its vein, and the work which had heen done upon
it. Guilmett was apparently impressed with the claim
and took a sample which he said he would show in
Montreal as coming from the elaim he and Guillotte
were working, the latter claim not being of any ap-
parent value. The next day Guillotte and Guilmett
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left for Montreal. The same day Paradis left for
Toronto to interview the Department as to the stand
ing of the claim, as he had repented showing the dis-
covery to Guilmett and was suspicious of his sudden
return to Montreal.

From information received at the Bureau of Mines,
Paradis returned to the property and then found that
the elaim had been restaked hy Francois Guillotte on
the 10th of September. Notwithstanding Guillotte’s
staking Paradis adopted -and wrote upon the four
corner posts put up by Guillotte, remarked his old dis
covery post, and returned to Toronto to file his appli
cation therefor. At this time the Guillotte application
had not reached the Bureau of Mines, but as Paradis
had not blazed any new lines and had used the Guillotte
stakes, he states he was advised to return and properly
stake the elaim.  On the 3rd of September he wrote
the Deputy Minister of Mines setting out the history
of the claim, then known as TR-1427, and informed
him that he had been assured that should Guillotte’s
application reach the Department hefore his (Paradis’)
return his rights would he protected. This letter was
answered on the 2nd of October, wherein he was told
that, ““ If application is received to record this claim
the matter will be held until you get a chance to pre
sent your side of the case.”” On the 15th of October
the digputant again staked the eclaim, but this time,
having in mind his former irregular staking. he
planted new posts and blazed his own lines, which
followed the houndaries laid out hy Guillotte. is
discovery post was also placed next to that of Guillotte.

On the 24th of October the Department of Mines
acknowledged receipt of Paradis’ application for the
claim staked on the 15th of October and informed him
that it had heen staked hy Guillotte on the 10th of
September and that Guillotte had heen sent a copy
of Paradis’ letter of the 30th of September, and in
the meantime the Paradis application would remain
on file. The reply made by Guillotte being apparently
satisfactory to the Department, a letter was written
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to Paradis on the 14th of November advising that the
claim was open at the time Guillotte staked and that
his application had therefore been recorded. Mr.
Paradis then filed a dispute.

Upon the facts, the claim staked by Paradis in
1907, was not in good standing at the time Guillotte
planted his posts on the 13th of September, 1913, and
was open for prospeeting and staking out at that time.
A report of the work which the syndicate performed
upon the property was not filed, and in that respect
alone forfeiture had occurred. The claim had been
staked in Theriault’s name and his license was allowed
to lapse and after hiz death nothing was done to revive
the claim and have it vested in the personal represen-
tatives of the deceased, so that on the 13th of Sep-
tember, 1913, it had ceased to be a subsisting claim.

The validity of the Guillotte staking or his dis-
covery was not attacked by the disputant, and I find
that the lands were open for staking on the 10th of
September, when he started to stake the claim, and
that the staking was a valid one.

The disputant, who is an old resident of Northern
Ontario, admitted that he was familiar with the re-
quirements of the Mining Act in regard to staking
out and filing reports of work and otherwise, but in
consequence of the death of Theriault he was not sure
what was the proper procedure to adopt to protect
the claim. It was about two vears after the death of
the recorded holder that the disputant hecame anxious
as to the standing of the claim, and his knowledge of
the Mining Aect should have availed him when he he-
came suspicious of the movements of Guilmett and
Guillotte and then staked the claim regularly. The
disputant cannot now be allowed to say that he was
misled by what was said or written by any one in the
Department of the Bureau of Mines, as he must be
taken to know the law in respect of mining claims.
However, T do not feel that he made an honest attempt
to regain control of the property and that he bona
fide felt secure in the assurance eonveyed to him on
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the 2nd of October. The matter was held in abeyance
by the Department until the 14th of November, when
a conclusion was reached that the claim was open when
Guillotte staked, and the Guillotte application was
accepted and placed on record.

The affidavit attached to the application filed by
the disputant stated that *‘ there was nothing on the
said lands to indicate that they were not open to he
staked out as a mining claim, ete.”” As a matter of
fact, this statement was known by the deponent to he
untrue, as he was well aware of the previous staking
hy Guillotte, but I find that it was innocently made or
inadvertently allowed to remain in the printed form
of affidavit used, as the officials with whom he had
discussed the matter were made aware of the Guillotte
staking, and Paradis felt he was justified in treating
the claim as still open ground. It was argued by
counsel for the respondent that the affidavit attached
to the Paradis dispute, although hearing the name of
the Justice of the Peace before whom it was supposed
to have been sworn, not having heen signed by the
deponent, the dispute on that ground alone should be
dismissed. In the view I have taken of the case it is
not necessary for me to pass upon this contention, but
it might be that T could have allowed the disputant to
reswear the affidavit at the trial or have a new affidavit
taken with the unsigned affidavit attached as an ex-
hibit. . The dispute had heen accepted by the Depart
ment, and upon it the issue reached trial.

There is no doubt in my mind that Guilmett in the
guise of a friend profited hy the eandor of Paradis,
and being influenced hy the allurement of the ap
parently rich sample he had taken from the claim he
returned to the property from Montreal with the
express ohject of staking the claim if any defects in
Paradis’ staking could he discovered, or another claim
adjacent thereto. Their own claim was admittedly
bad, and no doubt their financiers were anxious for
some returns for money expended. Even if their in-
tentions were to stake another claim near the Theriault
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claim, the fact is they staked the zlaim which a few
weeks before had been pointed out to Guilmett as the
one in which Paradis was interested. They did not
on their return from Montreal seek hospitality at the
Paradis home as bhefore, but proceeded to locate the
claim and appropriate it.

Such conduet is not to be encouraged. While 1
am forced to find the c¢laim was open for staking, and
regularly staked by Guillotte, it is fortunate that I can
still point the way for relief to the disputant. The
claim is only a short distance from the home of
Paradis and he has had it under his eve since 1907.
While he has been passive in his attitude he felt he
and the syndicate were secure in their title as against
a subsequent staker, and as I find that Guillotte lost
no time in profiting by the information given to
Guilmett, and returned from Montreal with the avowed
object of wresting the claim from Paradis if possible,
[ recommend the disputant to seek relief under seec. 86
of the Mining Aect of Ontario, and I will then report
the facts to the Honourable the Minister of Lands,
Forests and Mines.

I order that the dispute of C. A. M. Paradis
against mining claim T. R. 3442, south-east of Squirrel
River and east of Sandy Inlet, in the Temagami Forest
Reserve, be dismissed, without costs.
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(THE COMMISSIONER.)
BAKER v. BENBOW,

Appeal from Decision of Mining Recorder—Trial de Novo—Discov-
ery—Purchaser for Value—Onus of Proof—Staking for Home-
stead Purposes.

The filing of an affidavit of discovery is a necessary step upon an
application to record a claim, but it does no more than establish
a prima facie case of discovery,

The law is well settled that a mining claim is invalid if a discov
ery of valuable mineral is not made before staking and subse-
quent discovery will not cure the invalidity,

The respondent was not an innocent purchaser for value, as he
was upon the ground before purchasing and had every oppor-
tunity to Inspect the alleged discovery,

Clearing the land is not performance of working conditions, and
it would appear the property was more valuable for agricul-
tural purposes than as a mining claim,

Had a valld discovery been made where indicated by the discov-
ery post, was the question to be deecided upon the facts, and
there was but one answer.

The appeal was allowed

J. A. Knowles, for Plaintiff,
J. M. Forbes, for Respondent

1y 6th, 1914.

Tue Commissioner.—This is an appeal by L. G.
Baker from the decision of the ning Recorder at
Porcupine dismissing the di filed by Baker

against mining claim 3525 P, situate on the north-east
quarter of the north half of Lot 3, Concession 2, in
the Township of Mountjoy, which stands recorded in
the name of Thomas Benbhow, the respondent herein.

The appeal was taken hefore me in the form of a
new trial and viva voce evidence was adduced on hoth
gides. The ground of the dispute set upon the trial
hefore the Recorder was the absence of a sufficient
discovery, and this position was maintained on the
appeal.

The claim was staked hy John Benhow on the 3rd
of April, 1911, and subsequently transferred to his
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son Thomas. In the affidavit of discovery filed by John
Benbow he deposed to a discovery of iron and copper.

It was admitted by the respondent that there was no
surface rock on the claim and the only mineral bearing
rock he had seen on the property was in a shaft about
15 chains south-west from the discovery post. Neither
Benbow nor any of his witnesses had seen the discovery
post on the property or had made any attempt to
ascertain whether valuable mineral in place was to
be found at that point. Mr. Benbow said he had
worked in the shaft for his father and was satisfied
to purchase the elaim on the strength of what he had
there seen, and was not concerned ahout the original
discovery.

The bona fide assessment work on the property
consisted of four trenches and two shafts. The
trenches varied in size but 1 believe the largest was
from 4 to 6 feet deep and from 20 to 30 feet long, and
in none of them was any rock found. The smaller
shaft was ultimately used as a well and the larger
shaft, having been sunk to a depth of about 38 feet,
it is said by Benbow disclosed at the hottom a forma
tion of black schist which he styled mineral in place.
Max Guenther, who gave evidence for the respondent,
did not examine conditions at the discovery post bhut
saw some mineral on the elaim, though not mineral in
place, and the only possible evidence of discovery of
valuable mineral in place at the bottom of the shaft is
that of Thomas Benbow. None of the witnesses called
by him were in a position to corroborate the faect.
William Thompson saw some schist whiech he said
Benbow told him came from the hottom of the shaft. I
do not consider the evidence relating to the alleged find-
ing of mineralin place at the hottom of the larger shaft
to be at all material to the disposition of this appeal.
Its only relevaney is that it might support a theory
that rock in place was not to be found on the claim,
except at a depth of 38 feet.

The only evidence of a discovery at the discovery
post is contained in the affidavit of discovery filed by
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John Benbow at the time the claim was recorded. The
appellant and his four witnesses spoke of a personal
examination of the claim, especially at the point indi-
cated by the discovery post. The latter is a stump
of a balsam tree cut off and squared and marked as
a discovery post. Baker in company with W. S, Dobbs,
a mining engineer, and Allan Hubert, used a 5% foot
steel rod and tested the ground within a radius of
10 feet of the stump, driving the rod to a depth of
5 feet, and found no evidences of rock of any kind.
The rod was driven at an angle under the roots of the
stump and it was ascertained that there was no rock
heneath it.

There is the undisputed fact that no rock is to be
seent upon the surface of the claim, and none within
a radius of 10 feet from the discovery post at a depth
of 5 feet, nor is it denied by the respondent that the
discovery post stands in a muskeg with the moss
undisturbed around it, except for the holes made by
Baker when probing for rock.

(founsel for the respondent argued that the ap
pellant had not shown that there was not a discovery
of valuable mineral in place at the point indicated by
the discovery post, as the absence of such on the sur
face or at a depth of 5 feet was not conclusive evi
dence that it might not he found at depth, and that
the affidavit of discovery should not on the evidence
adduced be disregarded. By see. 54 (1) of the Mining
Act, ““ a mining claim shall be staked out hy planting
or erecting upon an outeropping or showing of
mineral in place at the point of discovery,” ete., and
valuable mineral in place is defined by see. 2 (x). That
the discovery post was not planted or erected upon an
outeropping or showing of mineral in place was con
clusively established by the appellant. That no
mineral in place was discovered hy the original staker
at the point indicated hy the discovery post, even at
depth, is, T think, a fair inference from the evidence.
The filing of an affidavit of discovery is a necessary
step upon an application to record a claim, but it does

'
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no more than establish a prima facie case of discovery.
I am of the opinion that when the appellant’s case was
closed the onus of proof had shifted to the respondent
as at that stage judgment would have heen given
against him. The respondent contented himself by
relying upon the affidavit of discovery and made no
attempt to meet the case made out by the appellant.

The law is well settled that a mining elaim is in-
valid if discovery of valuable mineral is not made
before staking, and subsequent discovery will not cure
the invalidity.

McCrimmon & Miller (Price), M.C.C., 79.

McDermott & Dreany (Price), M.C.C., 4.

Haight & Thompson & Harrison (Price), M.C.C,
32.

lf/l&‘lfl/ & Devine (Price) M.C.C., 394

A discovery of mineral in place 15 chains away
from the discovery post does not offset the lack of an
original discovery at the time of staking, nor is the
planting of a discovery post upon undisturbed soil
covered with moss a sufficient indication without
further evidence of the discovery of valuable mineral
at depth.

Mr. Auer, a witness for the respondent, remembers
a conversation with Mr. John Benhow prior to the
staking of the elaim when Mr. Benhow expressed the
opinion that he thought the Hollinger vein would come
in the direction of the claim in question and that he
might cateh it at depth. The fact that he dug numerous
trenches and two shafts seemed to indicate that he
adhered to that opinion, but hig optimism does not
appear to have been rewarded. The present recorded
holder quite candidly said he bought the claim as a
mining claim and as a home. Tt is sitnated upon the
banks of the Mattagami River, and T eannot but feel that
Mr. Benbow felt it was more valuable as a homestead
than as a mining claim. T should have liked an explana-
tion from John Benhow as to his affidavit of discovery,
but T was informed that he was at the time travelling in

WK«
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Europe. In no sense can there be said to he a reason
able compliance with the Mining Act as to discovery.

A miner, who has an honest discovery, has no
reason to fear the stringency of the provisions of the
Mining Aet. The present holder of the c¢laim was not
an innocent purchaser for value as he was upon the
ground before purchasing and had every opportunity
to inspect the alleged discovery. Why the full comple
ment of assessment work was performed upon such a
claim is hard to understand, unless as a site for a
home, and it would appear from the evidence that some
of the work recorded on the claim was clearing the
land, which is not the class of work required to be done
by sec. 78 of the Act.

The Mining Recorder likened the Im\illnn 1|I'1||v;l||
pellant to that of-a e¢laim jumper. [ think he has been
too sympathetic. IHad a valid discovery been made
where indicated hy the discovery post, was the sole
question to be decided, and upon the facts there
appears to be but one answer. Thomas Benbow must
have known that his claim was in jeopardy until he
had secured a patent, and having taken a chance and
lost he should not now complain of money spent and
labor lost. T must therefore, with respect, reverse the
finding of the Mining Recorder and allow the appeal.
The appellant has heen the recipient of some favors
from the respondent and might under the cireum-
stances under which he first became acquainted with
the claim have shown a more friendly spirit towards
him. T will only allow the appellant his witness fees
upon the new trial.

I order that the appeal of 1. (i. Baker herein be
allowed, with costs of his witness fees only.
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(THE COMMISSIONER.)
ANDREWS v. PARKER.

Dispute — Discovery — Meaning of * Valuable Mineral in Place "—
Btaking—Substantial Compliance—S8ec. 56 of Mining Act.

Held by the Commissioner—That it could not seriously be argued
that good looking cracks in conglomerate formation alone con-
stituted “ valuable mineral in place,” or that the cracks adopted
as discoveries could be said to even justify the assertion that they
showed indications of silver. See Re McDonald & Beaver 8. C.
M. Co. (Price), M. C. C. 7.

That there had not been “ substantial compliance " within the
meaning of sec. 58 of the Mining Aect, and that sec. 56 of the
Mining Aect should be used more liberally when a licensee is in
doubt as to the validity of his discovery.

Dispute allowed with costs.

G. Lynch Staunton, K.C., and 4. N. Morgan, for
disputant.

G. M. Clark, for respondent,
6th June, 1914.

Tue CommissioNer.—The disputant Anna M. An-
drews on the 17th of December, 1913, obtained from
John M. Gray a transfer of lot 8, in the 5th concession
of the township of Harris, in the distriet of Temis-
kaming, subject to the reservation in the patent of all
ores, mines or minerals which are or shall hereafter
be found upon or under the said lands.

On the 22nd of April, 1912, Thomas Mitchell, an
employee at that time of the Casey Cobalt Silver Min-
ing Co., Ltd., and under instructions from an officer
of the company, staked out upon the mining licenses
of George M. Miller and R. W, Hart two mining claims
situate upon the north-east quarter and south-west
quarter of the north half of the said lot 8, and caused
applications therefor to be recorded as numbers 17384
and 17385 respectively. Attached to each application
was an affidavit of discovery sworn to by Mitchell in
which he deposed to a discovery consisting of ‘“a vein
in the conglomerate formation showing indications of

SRSVIETEN

e




e——

B

ANDREWS V., PARKER. 189

silver.”’ Sufficient assessment work has since heen
performed upon the properties to entitle the holder
to apply for a patent.

The present holder of the surface rights is now
the disputant, and alleges an insufficient affidavit of
discovery and the entire absence of a discovery of
valuable mineral in place at the point or place of the
diseovery post, or anywhere upon the properties. Why
this attack is made at such a late date is a question
that will obtrude itself but does not necessarily require
an answer in order to permit a determination of the
dispute.

The Casey Cobalt Silver Mining Co., Ltd., is an
active mining company operating in the immediate
vicinity of these claims and had discovered valuable
silver veins in the conglomerate formation at depth.
Mr. Mitehell, who was called by the disputant, stated
that prior to staking the claims he had been told of
an outeropping of conglomerate of about two acres,
situated near the south-east boundary of claim 17384,
and of the existence of two small shafts about four
feet deep. Upon reaching the property, which he de-
seribed as low and marshy, he looked for and found
the outeropping of conglomerate that he had heen told
of, discovered a seam or crack in the rock near the
shaft, and then planted his discovery post, supporting
it with loose rocks against the edge of the erack, which
was not wide enough to permit a post being placed in
it. He examined the two shafts and the surface con-
ditions seemed to continue to the depth sunk, namely,
about four feet. He saw ‘‘indications of silver, that
is, the conglomerate formation,”” and upon his know-
ledge that the Casey mine had found rich silver values
in the conglomerate he concluded that the erack in this
formation might give rich silver values if worked,
and upon this assumption his ““indications of silver’
were based and his discovery sworn to.

Mitehell prospected elaim 17385 and found an out-
cropping of conglomerate on which he discovered what
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he styled ‘‘a good looking crack and good formation
of rock,”” and promptly appropriated it as his dis-
covery. He again swore to a discovery ‘‘showing in-
dications of silver’ and says he believed the crack
might be a vein or lode containing mineral of such a
kind and nature as to make it probable that it would
he capable of being developed into a producing mine
likely to be workable at a profit. This belief was not
supported by a discovery of valuable mineral but
simply a erack or seam in the conglomerate formation,
which formation had been so fruitful in the case of the
Casey Cobalt Silver Mining Co., Ltd. No assay or
other chemical test was made to ascertain if these
cracks really contained mineral, nor had any develop-
ment work been carried on at the points of discovery.
The substance of Mitchell’s discoveries is summarised
in his reply upon eross-examination that at the points
of discovery he ‘‘did not see any more than eracks in
the conglomerate.”

Mr. Gordon Patterson went with Mitchell when he
staked elaim 17385 and saw the conglomerate forma
tion only, and nothing to indicate silver at the place of
discovery. He stated there was a seam in the rock
that yvou might find in any rock. Mr. R. C. Bryden, a
witness for the respondent and an accountant at the
Casey mine, was also with Mitchell when he staked
17385 and deseribed the erack as ‘““a vein in the con-
glomerate; it was tight, but a vein all the same.” He
admitted the vein was very similar to other cracks he
had seen in the conglomerate and that he did not see
any mineral in the erack or vein. Mr. Bryden was
the only witness called by the respondent, and the
respondent’s counsel refused an offer made by me
to have the alleged discoveries inspected by a com-
petent official from the Bureau of Mines,

The chief witness for the disputant was Charles
Spearman, a mining geologist and engineer. On the
17th and 26th of May last, he made two careful inspee-
tions of these properties, examined the outeroppings
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of conglomerate spoken of by Mitchell on elaim 17384,
followed the outeroppings on 17385 and made ten quali-
tative chemical tests, which were said to be one hun-
dred per cent. more accurate than assays, and found
absolutely no trace of valuable mineral in place on
either claim. He was not able to locate the discovery
posts said to have been erected hy Mitchell, but having
got the deseriptions of the situations of the posts from
the original applications on file in the Recording Office,
he measured off the distances from the No. 1 posts,
but could not locate the discovery posts or any min-
eral-bearing rock where they should have bheen.
Mitchell said he only guessed at the distances, and as
he planted the posts upon rock supported by small
stones it is quite possible they had fallen down and
had become obscured. It is not material that Spear-
man could not find the discovery posts, as he examined
the ground where they should have bheen according
to the deseriptions given in the applications, and all
the rock to be found upon the two claims, but no min-
eral-hearing rock was to be found. See. 2 (x) of the
Mining Act defines valuable mineral in place, sec. 54
directs how a mining claim shall be staked out, and
sub-sec. (a) requires the discovery post to be planted
upon an outeropping or showing of mineral in place
at the point of discovery. 1f a prospector is in doubt
as to his discovery being a valuable one within the
meaning of the Mining Aet and only believes it to be
one, his belief can be substantiated upon compliance
with the terms of sec. 56, which allows prospecting
pickets to be planted and the ground to he satisfac-
torily explored and tested to prove a valuable dis-
covery., The Mitchell affidavits of discovery are at
least candid when they say ‘‘conglomerate formation
showing indications of silver.”” It would have heen
safer for the staker, had he any doubt as to valuable
mineral in place existing at the points of discovery,
to have sought the protection of sec. 56 and erected
picket posts and then diligently developed the cracks
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to see if they were mineralised, and if so if they con-
tained or encouraged hope of containing at depth pay-
ing values.

Upon the evidence it must be admitted no mineral
was to be seen where the discoveries were made. It
cannot seriously be argued that good looking cracks
in conglomerate formation alone constitute valuable
mineral in place, or that the cracks adopted as discov-
eries could be said to even justify the assertion that
they showed indications of silver. Upon the evidence
they showed nothing of the kind ; mere rock only was to
be seen, and whether it contained valuable mineral at
the points of discoveries was certainly not known to
the staker, nor, as far as the evidence shows, has the
inquiry been pursued by the holder of the claims,

If the eracks or seams adopted as discoveries ean
be dignified by the appellation of veins or lodes then
they must be of such a nature and contain in the part
thereof then exposed such kind and quantity of mineral
or minerals in place, other than limestone, marble,
clay, &c., as to make it probable that the vein, lode or
deposit is capable of being developed into a producing
mine likely to be workable at a profit. Upon the evi-
dence 1 find that the eracks or veins at the points of
discoveries did not contain valuable mineral in place,
and that the careless way in which the discovery posts
must have been planted as to have become lost even
to the staker upon his subsequent hunt therefor, and
the inexcusable absence of blazes from the discovery
posts to the No. 1 posts, prevent the staker from set-
ting up substantial compliance as to the staking out
of the mining claims within see. 58 of the Mining Act.
Mr. Price, in his decision in the case of Re McDonald
& Beaver S. C. M. Co., reported in (Price) Mining
Commissioner’s Cases, 7, at great length carefully dis-
cusses what constitutes a valuable discovery as re-
quired by the Act of 1906 and that of 1908, and T can-
not usefully add anything to what he has said.
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1 order that the disputes filed herein be allowed,
with costs, to be taxed upon the High Court scale, and
I declare mining claims 17384 and 17385, situate in the
township of Harris, in the Temiskaming mining divi-
sion, to be invalid, and 1 order that they be cancelled
upon the records.

(THE COMMISSIONER.)

(THE APPELLATE DIVISION.)

FINUCANE v. THE PETERSON LAKE MINING
' COMPANY.

Appeal from Decision of Mining Recorder—Lands Staked under
Water of Peterson Lake—Mining Lease—Plans—Survey—Crown
Grant—Construction of—Merits,

The application of the appellant was refused by the Mining Re-
corder on the ground that the land applied for formed part of the
bed of Peterson Lake which by letter patent from the Crown had
been vested in the respondent’s company.

Held by the Commissioner that the text and plan referred to in the
Crown grant to the Peterson Lake Company established “an ade-
quate and sufficient definition, with convenient certainty of what
was Intended to pass,” and that the land staked by the appellant
was not open for staking as it formed part of the lands granted
to the Peterson Lake Company.

Reference to Horne v. Straubene (1902), A, C. 454, C. 458; Llew-
ellyn v. Earl of Jersey, 11 M. & W. 183; O0'Donnell v. Tierman,
35 U. C. R. 181; Grasett v. Carter, 10 8. C. R. at 112; Bartlett
V. Delaney, 29 O, L. R. at 438,

The admission as evidence of the several documents leading up to
the grant was quite proper in view of the circumstances in the
case.

Reference to Baird v. Fortune, 4 Macq. at 149; Brady v. Sadler,
17 0. A. R. 365, at 372, 377,

On appeal to the Appellate Division held by the First Divisional
Court:—Meredith, C.J.0.—That the controlling words of the
description were those referring to the mining location by its
number as shown in words plain, and the other deseription if not
accurate as so shown must be rejected as “ falsa demonstratio.”
The rule of construction invoked by the appellant made against
his contention, the cases establishing that where the lands in-
tended to be conveyed are accurately and completely described
the description is not controlled by reference to a plan on which
they are stated to be shown.

M.c.0—13
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The appeal failed and should be dismissed with
costs,

The appellant Finucane appealed to the Commis
sioner from the decision of the Recorder refusing to
record the application of the appellant for part of the
land under the water of Peterson Lake.

C. A. Masten, K.C., for appellant.

McGregor Young, K.C., and J. McEvoy, for Peter-
son Lake Mining Co., Limited.

M. Gilmour, of Messrs. Blake, Lash and Cassels,
for Cobalt Provineial Mining Company, Limited.

18th July, 1914.

Tue CommissioNner.—This is an appeal from the
decision of the Mining Recorder at Haileybury refus-
ing to record the application of T. R. Finuecane for
the southerly portion of Cart Lake, properly known
as Peterson Lake, and said to contain 4 acres or there-
abouts,  The appellant contends that the land in
question was open for staking, a discovery of valuable
mineral in place made and the claim properly staked,
and that consequently his application should have
been placed on record. The Mining Recorder being
in doubt as to whether the land was open or not, placed
the application on file and asked for instruetions from
the Bureau of Mines, and upon their advice that the
land g0 staked comprised part of the bed of Peterson
Lake, which had previously been granted to the Peter-
son Lake Silver Cobalt Mining Company, Limited,
refused to record the application.

The land applied for was formerly covered by the
waters of Peterson Lake and was part of the bed of
Peterson Lake. It lies to the south of the 5th conces-
sion line of the township of Coleman, to the west of
the eastern boundary of the Gillies Timber Limit, and
in front of the Provincial Mine on the west and the
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Savage Cobalt Mining Company, Limited, on the east.
The dividing line hetween the Provineial and Savage
mines is the eastern boundary line of the Gillies Tim
ber Limit, which extends in a north-westerly direction
across the south-westerly end of Peterson Lake into
Mining Location R. L. 406, which lies to the west of
Peterson Lake, so that the centre and eastern parts
of the disputed land are within the township of Cole
man and the western part within the Gillies Timber
Limit.

As part of the land staked out and applied for is
within the Gillies Timber Limit, the application of the
appellant is incorrect when it gives the deseription as
heing in the north-west corner of lot 5, concession 4,
in the township of Coleman, as that portion of the
land within the limit is not in the township of Coleman,
hut as no confusion has arisen from the incomplete
deseription and the sketeh or plan attached to the ap
plication shows clearly the land staked ount, and as the
discovery is within the staking, the claim cannot be
«nid to be invalidated in that respect.

Previous to the year 1905, W. C. Chambers, Arthur
Ferland, W. A. McCaffery and Thomas Hebert had
applied for and obtained Mining Locations R. L. 404,
405, 406, 407 and 408, and by letter dated January 13th,
1905, written by J. B. O’Brien to the Assistant Com
missioner of Crown Lands, it would appear that |
and the applicants were under the impression that the
said mining locations took in and covered the bed of
Peterson Lake, whereas the surveys on file in the
Department of the several locations, made at the time
the elaims were applied for, show that their boundar
ies o not extend past the road allowance around the
lake.

On the 26th of December, 1904, Ferland, Hebert
and McCaffery assigned to William C. Chambers all
their right and title under the Mines Aet *‘ to those
lands covered by water (part of the original applica
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tions lodged by us abutting Mining Locations R. L. 406, j
407, 408 and 405), which may be described as all the = P
lands under the waters of Peterson Lake and the \é
small lake to the south-west thereof,”” and requeste]

a lease or patent to issue for the same to the sail
Chambers.

On the 9th of February, 1905, a plan and deserip
tion of Mining Location S.V. 476 was prepared by A.T.
Ward of the firm of Speight and VanNostrand, O.L.5S., I
and sent to the Department of Lands by Mr. J. B. =
O’Brien, together with an affidavit made by W. (.
Chambers, requesting the lease to issue for Mining
Location S. V. 476 in the joint names of William (',
Chambers and R. K. Russell, as the area exceeded
160 acres, the limit which could be allowed one claim
ant, In this respeet Mining Location S. V. 476 wuas
created.

The description of S. V. 476 as given by Mr. Warl
reads as follows: ‘‘ All and singular that certain pa
cel or tract of land and premises situate, lying and
being in the Township of Coleman, in the District of
Nipissing and Province of Ontario, being known us \
Mining Location 8. V. 476, containing by admeasure

ment 195 acres, be the same more or less, as shown ‘
coloured red on a plan made by A. T. Ward, O.L.5, “
representing Ontario Land Surveyors Speight & Vi = :II:
Nostrand, dated at Toronto, 9th February, 1905, and = i
filed in the Crown Lands Department at Toronto, and )
which said parcel is more particularly deseribed as {0l 0l
lows, that is to say: All the land under the waters of .
Peterson Lake, in the said township, also the isleis .
therein designated as Nos. 14, 15, 16, 17, 18, 19 and 20

on the plan of the said township, of record in the =
Crown Lands Department at Toronto; the said lake »5 ™
being the body of water lying to the east of Mining 1., 3 b
cations R. L. 404 and R. L. 406, to the south of Mininz ! 1111

Location R. L. 401, to the west of Mining Locations
R. L. 405 and R. L. 408, and to the north of Mining n
Locations R.1.407 and R.1..408.”” The plan refer:




400,
the

the
sted
said

l'i[l

A i

SRS

FINUCANE V, THE PETERSON LAKE MINING coMPaxy, 197

to coloured red is Exhibit 9 herein. If the part of the
plan coloured red is adopted as the lands that passed
ultimately by grant to the Peterson Lake Company,
then the controversy between the parties is at an end,
as it is admitted the land in digpute is coloured red on
the plan and takes in all the bed of Peterson Lake,
including what is commonly known as Cart Lake.

Pursuant to Mr. O’Brien’s request of February,
1905, a lease did issue to William C. Chambers and
R. K. Russell of Mining Location 8. V. 476, which
lease was dated the 1st of May, 1905. . The said lease
was assigned by Chambers and Russell to the Peter
son Lake Silver Cobalt Mining Company, Limited, on
the 22nd of May, 1907, and a grant made hy the Crown
to the Peterson Lake Company on the Hth of July,
1907, in which Mining Loecation 8. V. 476 was deseribed
as follows: *“ Being composed of Mining Loecation
N, V. 476, being land covered with the water of Peter-
son Lake in front of Mining Locations R. L. 404, R. L..
405, R. L. 406, R. L. 407 and R. L. 408, including also
islets therein situate in the said township of Coleman
as shown on plan of survey by Ontario Land Surveyor
A. T. Ward, dated February ninth, nineteen hundred
and five, of record in the Department of Lands, For
ests and Mines heretofore under Mining Lease No.
3508, dated May first, nineteen hundred and five.”
The appellant now contends the grant to the company
i« the final instrument and its deseriptive words of
the lands granted must govern, and that such heing
the case the lands staked out and applied for by him
were open for staking and the application improperly
refused.

If the documents leading up to the grant to the
respondent were properly admitted at the trial (of
which T will treat later), I think it must he found that
the holders of Mining Locations R. 1. 404, 405, 406,
107 and 408 felt that they were lessees of all the lands
under the waters of Peterson Lake and that Chambers
tried to consolidate their alleged respective rights in
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the bed of the lake in himself and Russell by his appli-
cation for what afterwards became Mining Location
S. V. 476. It will be observed that the assignment
from Ferland et al. to Chambers (Exhibit 21), assigns
all their rights in ‘“ all the lands under the waters of
Peterson Lake and the small lake to the south-west
thereof * (Cart Lake), and the plan accompanying the
deseription of 8. V. 476 made by A. T. Ward, filed
with the application for S. V. 476, shows by the part
coloured red that all the lake bed was included. It is
again noticed that the deseription of the claim made
by A. T. Ward states ‘“ all the land under the waters
of Peterson Lake—the said lake . . . ,”” &e., em-
phasizing the fact from such language and the plan
that the entire bed of the lake comprised S. V. 476,
but the deseription goes on to say ** the said lake being
the body of water lying to the east . . . ,”" &ec., when
room for argument appears inasmuch as the land in
dispute might not be aceurately deseribed as lying o
the east of R. I.. 404 and 406. In this respeet the
deseription may be said to slightly confliet with the
plan and the opening words, ‘“ all the land under the
waters of Peterson Lake.”’

The lease which followed the filing of Ward’s
deseription and plan of S. V. 476 deseribed the land as
* being c¢omposed of Mining Location S, V. 476, being
land under the water of Peterson Lake in front of
the aforesaid mining locations, as shown on plan by
A. T. Ward, dated 9th February, 1905,”” and the ulti-
mate grant by the Crown to the Peterson Lake Com-
pany practically follows the language of the lease to
Chambers and Russell. While the assignment from
Ferland et al. to Chambers and the deseription of S. V.
476 made by A. T. Ward used the words ¢ all the land
under the waters of Peterson Lake,”’ the lease and
subsequent grant from the Crown dropped the w nnl
““all”” and used the language *‘ the land "

While this is a fact the survey of S. V. 476 &hmu In
its deseription and plan that ‘“ all the land under the
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waters . . . '’ were intended to be included in the
claim, and the lease and patent assigns and grants
Mining Location S. V. 476 as shown in A. T. Ward’s
plan. Trouble, however, occurs in these two instru-
ments when the draughtsman after referring to a
transfer of S. V. 476 as shown on Ward’s plan, gives
a more particular deseription by deseribing the loca-
tion as i front of R. L. 404, 405, 406, 407 and 408.

Whether the disputed land can be said to be in
front of any of these loeations is a matter of argu-
ment. I have not the benefit of a surveyor’s profes-
sional interpretation of ‘“in front of,”” but T cannot
find the words to be in direet contradiction with the
other specific words of the lease and grant as to make
the instrument uncertain as to what was to pass, and
their adoption might be explained by the fact that at
the date of the survey of S. V. 476 the lands to the
south of the lake were unsurveyed territory.

The appellant points out that the plan attached to
the grant, dated 21st December, 1909, to the Peterson
Lake Company, of 33 feet road allowance around part
of Peterson Lake, does not extend around the land in
dispute. It is a well-known custom of the Crown
Lands Department that where mining locations have
heen laid out around a body of water a survey is
alwayvs made of a road allowance, and as there were
no claims or locations to the south of the lake the
reason why the road allowance was not continued at
that end and through the Gillies Timber Limit is
apparent. The Provincial mine, which lies to the
south and abuts on the lake shore, did not come within
the regulations of the department, as it was laid out
by the department itself and first worked as a Pro-
vineial mine, and was afterwards sold by the Crown
to the present owners of that claim.

The deseription in the patent to the Provineial
mine, which lies to the south-west of the area in dis-
pute, desceribes the east houndary thereof ‘‘as the
western houndary of lot 5, concession 4, of the town-
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ship of Coleman and the south-westerly shore of Cart
Lake, otherwise known as Peterson Lake, in the Gillies
Timber Limit.”” As Mining Location 8. V. 476 was in
existence at that time it is argued by the appellant that
if the grant to Peterson Lake Company of that min-
ing location was intended to include the southern part
of the bed of the lake, which would take in the 4 acres
in question, then the deseription would have read *‘the
south-western part of Mining Location S, V. 476"’ in
lien of the words ** the westerly shore of Cart Lake.”
It appears to me the argument is not conclusive and
does no more than lend some weight to the contention
of the appellant. Either deseription would be correet
and in conformity with a proper description of the
lands granted. Again, in support of the contention
that all the bed of the lake did not pass, it is pointed
out that the grant to the Peterson Lake Company uses
the language *“in front of Mining Loecations R. 1.
404, . . . " &e., whereas if the intention was to pass
all of the bed of the lake the deseription should have
gone farther and said ** in front of the Provineial and
the Savage Cobalt Silver Mines,”” &c. As the Pro
vineial mine was not patented until 18th October, 1909,
and the patent to the Peterson Lake Company issued
in July, 1907, such a deseription could not have heen
used, but it could properly have heen said ‘* in front
of the Savage Cobalt Silver Mine,’* as that claim was
established by grant in November, 1905. Why certain
suggested deseriptions were not used (and which pro-
bably would have made more certain the lands to pass)
cannot here be answered, but ** the best and clearest
way of identifying the subject matter ’ is by a plan
accompanying the general deseription, and in all main
references to S. V. 476 we find embodied in the text
““as shown on plan of survey by A. T. Ward, dated
February 9th, 1905, of record in the Department f
Lands, Forests and Mines, heretofore under Mining
Lease No. 3508,” the latter lease being the first lease
of S. V. 476 after its creation. Iodgins, J.A., in
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Bartlet v. Delaney, 29 O. L. R. at 438, in this respect

says: ‘“ Here it is an island composed of firm and
v low marshy land of most irregular shape and bounded
by the sides of winding channels. Hence a plan of it
is obviously the clearest and best way of identifying
it, especially where a survey had been made of it, and
where its position is not ascertained by exact bearings
to definite landmarks on the mainland nearby.”” And
’ his language, | think, amply fits the circumstances in

this case,

The grant to the respondent fixes the area at 195
acres, more or less. Mr. Booth, called by the appel-
Jants, from a computation made from the plans on file,
approximately fixes the total area now in possession

{ of the Peterson Lake Company, including the grant of

i 1S4 acres road allowance, as 220.7 acres, which does
not include the land claimed by the appellants.  From
this is deduced the argument that taking away the 4
acres in controversy the respondents have still more
land than their several grants call for, which is evi-
dence of an intention to exclude the southern portion
of the lake bed. In Llewellyn v. Earl of Jersey, 11 M.
& W, 183, Park, B., said: ““ The rule of law applies
that as soon as there is an adequate and sufficient
definition with convenient certainty of what is in-
tended to pass by a deed, any subsequent erroneous
addition will not vitiate it according to the maxim
“falsa demonstratio non nocet.”” Upon the facts I
think this rule of law applies here, and the cases upon
a proper interpretation of the words ‘“ more or less ”’
are helpful to the respondent’s case.

In the deseription of S. V. 476 made by A. T. Ward
at the time he surveyed the lake, the lands are said to
he ** as shown coloured red on the plan, ' Asa
matter of fact the whole of the hed of the lake is shown
coloured red, but in the text of the grant to the Peter-
son Lake Company the word *‘ red " is omitted, and
the reference is ‘‘ as shown on plan of survey. 2
Thig, T take it, was a mere inadvertent omission and

S TS
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cannot be held to help the appellant as the plan re-
ferred to shows the body of the lake all in red, and it
must have been so coloured for some useful purpose,
and that is shown by harking back to the description
used by the surveyor in his reference to the colour red
in the plan.

The appellant put in as part of his case a copy of a
letter dated 17th April, 1914, addressed by the Deputy
Minister of Mines to Geo. T. Smith, Mining Recorder
at Haileybury (attached to Exhibit 1 herein), in which
he said, in answer to the Recorder’s inquiry, ¢ the bed
of Peterson Lake (including Cart Lake) was granted
to the Peterson Lake Silver Cobalt Mining Company,
Limited, and reference to the surveyor’s plan and
description and the terms of the grant appear to show
that it was intended to cover the whole of the bed of
the lake.”” The respondents put in a letter from the
Deputy Minister of Mines to Col. A. M. Hay, dated
13th October, 1910, again repeating that the bed of the
lake had passed to the Peterson Lake Company, and
on the 2nd of March, 1906, the Minister of Crown
Lands wrote P. D. Ross a letter in which he said ¢ that
a mining location covering the bed of this lake (refer-
ring to Peterson Lake) was leased about two vears
ago to W. C. Chambers and R. K. Russell.”” All of
these letters show the position the Crown has taken
from the time of the lease to Chambers and Russell
down to the grant to the Peterson Lake Company and
subsequent thereto. Whether these letters can be read
into the case to explain the intention of the parties is
a matter of law. I do not think the appellant can he
heard to object to their introduction, as he put in a
letter from the Deputy Minister of Mines to the Re-
corder showing the position of the department, and
that at once placed the matter upon inquiry.

Counsel for the appellant suggested at the trial
that the reason why this land did not pass to the

- Peterson Lake Company by the grant was because it
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was within the Gillies Timber Limit, which, by pro-
clamation dated the 14th of August, 1905, had been
withdrawn from exploration for mines or minerals and
from lease or sale. Only the south-western part of the
lake is in the Gillies Timber Limit, the rest of the
land in dispute being in the township of Coleman, 30
that the suggested reason is not a sufficient answer,
and if the Crown took the position that the portion of
the lake bed in the Gillies Timber Limit could not be
included in a grant to the mining company, then that
portion of the lake bed so staked by Mr. Finucane and
here claimed, would be abortive under the proclama
tion of 14th August, 1905. Part of Mining Location
R. L. 406 is within the Gillies Timber Limit, hut was
located before the proclamation withdrawing the limit
from mineral exploration.

In the Ward description of 8. V. 476 certain islets
are referred to, one of which is No. 14. This islet is
shown on his plan as being to the north of the south
houndary of R. L. 406, but the plan is not an authentic
survey of the islands, only of the lake. At page 6 of
the report and field notes of the township of Coleman
(Exhibit 11) this islet is shown partly within the
Gillies Timber Limit, and the lake is also shown to
extend a short distance into the said limit. The line
hetween the township of Coleman and the limit is
shown by red vertical lines, The grant to the company
refers to ‘‘islets therein situate ’’ without designat-
ing them by number, but states ‘‘ as shown by plan,”
which plan shows this island, and from a correct sur
vey as shown by the field notes the island is shown to
be located within the area in dispute.

A significant faet is that all the land but the four
acres in question has been granted, leased or located.
Why should such a small portion be withheld by the
Crown? I ecannot find from all the documents before
me any intention to withhold this land, nor do I find
much diffienlty in readily interpreting the grant and
the plan referred to.
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There is a specific grant to the Peterson Lake Com-
pany as shown by a plan. What was passed was to
be as shown by a plan, and the plan identifies the land
referred to in the text of the grant. By holding that
the land shown in the sketch attached to the applica-
tion of T. R. Finucane had previously passed to the
respondent, such a decision is not reached by subordi-
nating the text of the grant to the plan. The latter in
this case elucidates the text and should he read into it.
In Horne v, Straubene (1902), A. S. 454, at 458, the
diagram was proved inaccurate and the text was re-
lied upon. In this case the diagram or plan has not
been proved inaccurate and it is reasonably consistent
with the text of the grant. O'Donnell v. Tierman, 35
U. C. R. 181, and Grasett v. Carter, 10 S, C. R. at 112,
appear to be in sympathy with the respondent’s case.

[ think the admission as evidence of the several
documents leading up to the grant to the Peterson
Lake Company was quite proper in view of the eircum-
stances in this case. In Baird v. Fortune, 4 Macq. at
149, Lord Wenslevdale said: *“ No parol evidence can
be uged to add to or detract from the deseription in the
deed, or to alter it in any respect, but such evidence is
always admissible to show the condition of every part
of the property, and all other circumstances necessary
to place the Court, when it construes an instrument,
in the position of the parties to it, so as to enable it
to judge of the meaning of the instrument.” This
case is referred to in Brady v. Sadler, 17 O. A. R. 363,
and in the latter case Burton, J.A., at p. 372, said:
*“ Now, I quite agree that these letters cannot he looked
at to control the language of the patent, but all these
negotiations and extrinsic facts and circumstances can
be referred to for the purpose of construing words
themselves, coupled with the further important fact
that the Crown Lands Department making the grant
were aware of all these facts. . . . Mr. Justice
Osler, at p. 377, also treats of the admissibility of such
evidence,
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I have reached the conclusion that the text and plan
referred to in the Crown grant to the Peterson Lake
Company establishes ‘‘an adequate and sufficient defi-
nition, with convenient certainty of what was intended
to pass,”” and find that the land staked out and applied
for by T. R. Finucane was not open for staking, but
formed part of the lands granted by the Crown to the
Peterson Lake Company.

There is no doubt of the intention of the applicant
for 8. V. 476 to apply for all the lands under the waters
of Peterson Lake, and it has been shown that the in-
tention of the Crown Lands Department was to give
what was applied for. The appellant in order to sue-
ceed in defeating the intentions of the Crown must
show that the strict legal interpretation of the Crown
grant did not pass what they intended to convey, but
in this I feel he has failed. By way of observation |
might add that the respondent in any event might have
the right to come back to the Crown and ask for a re-
formation of the grant if that were necessary, and if
that is so then even if the appellant did succeed upon
this appeal the respondents could seek relief and the
parties might be placed in the same position as prior
to the application for the lands in question by the
appellant.

The result I have reached is based upon the real
merits and substantial justice of the case, in conform
ity with see. 140 of the Mining Act, and is not, I think,
repugnant to the law bearing upon the facts,

1 order that the appeal of T. R. Finucane herein
be and the same is herehy dismissed, with costs, which
I direct to be taxed upon the High Court scale.

From this decision the appellant appealed to the
Appellate Division.
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The appeal was heard by Mereprra, C.J.0., Gar-
row, MacLarexy and Macee, JJ.A.

. A. Masten, K.C., and L. C. Outerbridge, for
appellant,
McGregor Young, K.C., for the respondents.

13th November, 1914.

The judgment of the Court was delivered by Mers-
prrH, C.J.0.:—The refusal to record this claim was
based on the assumption that the land in respeect of
which the ¢laim was made, which forms part of the
bed of Peterson Lake, had already heen granted to
the respondents; and the sole question for decision is
whether or not the grant to the respondents covers
the bed of the whole of Peterson Lake.

The letters patent by which the grant to the re-
spondents was made are dated the 5th July, 1907, and
the land granted is deseribed as ‘‘ all that parcel or
tract of land and land covered with water situate,
lying and being in the township of Coleman
containing by admeasurement 195 acres, be the same
more or less being composed of mining loca-
tion 8. V. 476, being land covered with the water of
Peterson Lake in front of mining loeations R. L. 404,
R. L. 405, R. L. 406, R. L. 407 and R. L. 408, including
also islets therein situate in the said- township of
Coleman as shewn on plan of survey by Ontario Land
Surveyor Ward, of record in the Department of Lands,
Forests and Mines, heretofore under mining lease 3508
dated May 1st, 1905.”

Mining lease 3508 contains the same deseription,
except that there is added to the deseription the words
‘“a duplicate of which plan is attached to these lease
letters.”

Mr. Ward’s plan, which, as the letters patent state,
is of record in the Department, shews that the
whole of Peterson Lake is included in mining location
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S. V. 476; and that is, in my opinion, decigive in favour
of the respondents,

It was argued by counsel for the appellant that the
controlling words of the deseription are, ** being land
covered with the water of Peterson Lake in front of
mining locations R. L. 404, R. L. 405, R. L. 406, R. I..
407 and R. L. 408, including also islets therein,”” and,
as it was also contended, the land in question not being
in front of these locations, it did not pass by the grant,
In my opinion, neither contention is well-founded.,
i Read even in its narrowest and most literal sense,
' wmining location 8. V. 476 is in faect, as shewn on
Ward’s plan, in front of one or other of the mining
locations mentioned in the letters patent, Mining loca-
tion R. L. 406 is irregular in form and is bounded on
its irregular side by the lake, part of the location lying
to the north and the remainder of it to the west of the
lake, and the whole of the southerly end of the lake
I lies in front of the northerly part of the location.

But, if it were otherwise, the contention must fail.
:‘; The controlling words of the deseription are those re-

ferring to the mining location by its number as shewn
on Ward’s plan, and the other part of the description,
: if it is not an accurate deseription of the mining loca-
' tion as so shewn, must be rejected as falsa demon-
stratio,

St e S i 0l 28
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V4 The rule of construction invoked by the appellant’s
counsel makes against their contention; the cases cited
. by them establish that where the lands intended to he
conveyed are accurately and completely deseribed the
deseription is not controlled by reference to a plan on
which they are stated to be shewn.

An illustration of the application of this rule is to
he found in Horne v. Straubeéne (1902), A, (. 454 . . .

This and like cases are hut instances of the appli-
cation of the maxim *‘ falsa demonstratio non nocet;’’
and instead of it assisting the appellant, it makes
against him, for the description of the land as Mining
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Location S. V. 476, as shewn on Ward’s plan, is clear
and unambiguous; and, if the reference to the other
locations contradicts this deseription, it must, apply-
ing the maxim, be rejected. . . .

Reference to Llewellyn v. Earl of Jersey (1843), 11
M. & W. 183, 63 R. R. 569.

In the case of a grant of a lot in a Crown survey
by number, concession, and township, the whole lot
would pass notwithstanding that the land was also
described by metes and bounds which embraced only
part of the lot; and, in my opinion, the case at bar
does not differ from such a case. Here the lot is
deseribed by its number according to a plan of survey
of record in the Department . . . and therefore
adopted as a Crown survey; and, even if the words on
which the appellant relies have the meaning which he
seeks to attach to them, they must be rejected as falsa
demonstratio.

In my opinion, the appeal fails and must he dis
missed with costs.

It is unnecessary to determine the question raised
as to the competency of the appeal.
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(THE COMMISSIONER.)
SAGER v. BOCK.

Written Agreement—Vendor and Purchaser—Specific Performance—
Time being of the Essence of—Waiver—Revival—Transfer.

The claimant entered into a written agreement with the respondent
B. for the purchase of the claim in question. The purchase price
was payable in Instalments, same was not made of the essence
of the agreement. After default B. transferred to M. for con-
sideration. The claimants asked specific performance of the
agreement, or an order compelling the respondents to transfer
the claim to the Cobalt Twentieth Century Mining Company.

Held by the Commissioner that time was of the essence of the con-
tract although not expressly made so by the agreement. Fol-
lowing Morton and Symonds v. Nichols, 12 B. C. L. R. 485.

Review of authorities: Re Dagenham (Thames) Dock Co. (1873),
L. R. 8 Ch. 1022, and Kilmer v. British Columbia Orchards' Lands,
Ltd. (1913), A. C. 319, distinguished.

While there was a waiver, time was again made of the essence
Webb v. Hughes, L. R, 10 Ex, 281, at 286, and Dahl v. St. Pierre,
11 D. L. R. 775, distinguished.

Proceedings by Sidmoor Sager for specific perform
ance of a written agreement or an order requiring the
respondents to transfer mining claim 1.-1472 to the
Cobalt Twentieth Century Mining Company.

4. G. Slaght, for claimants,
J. Lorn McDougall for defendants.

17th September, 1914.

Tue Commissioner.—This is an application by the
claimants Sidmoor Sager and the Ontario Cobalt
Twentieth Century Mining Company, Limited, for
gpecific performance of a written agreement, dated
the 23rd day of September, 1913, and for an order
compelling the respondents John Bock and John
Mahrle to transfer to the Cobalt Twentieth Century
Mining Company mining claim 1.-1472, situate in the
township of Maisonville in the Larder Lake Mining
Division. This agreement reads as follows :—

M.0.0—14
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‘“ This agreement made this 23rd day of Septem-
ber, A.D. 1913.

Between:
John Bock, of the town of Cobalt, in the District
of Timiskaming, of the first part,
and
Sidmoor Sager, of the City of Buffalo, in the State
of New York, of the second part.

Witnesseth the party of the first part agrees to
gell to the party of the second part mining claim No.
1.-1472, situated in the township of Maisonville, in the
Distriet of Timiskaming, for the price or sum of two
hundred and fifty dollars cash, and ten thousand
ghares of the Twentieth Century Mining Company
stock. And the party of the first part further agrees
that the above mentioned claim is to be part of the
Twentieth Century Mining Claim, and he further
agrees to make all transfers necessary to complete
this agreement.

The payments are to he made as follows :—

Fifty dollars eash at the signing of this agreement,
the receipt whereof is hereby acknowledged, and one
hundred dollars in sixty days, and one hundred dollars
in ninety days from the date hereof.

In witness whereof the said parties hereto have
hereunto set their hands and seals the day and year
first above written.

Signed, sealed, )
In the presence of
Sgd. L. R. Lupton. )

Sgd. John Bock. Seal.
Sgd. Sidmoor Sager. Seal.”

Before the conclusion of the trial application was
made hy the claimants to amend their notice of claim
by adding the Cobalt Twentieth Century Mining Com-
]h.:lll_\' as a claimant as in place and stead of the Ontario
Cobalt Twentieth Century Mining Company, Limited,
which application was granted. As John Mahrle is
the present recorded holder of the claim, he appears
as a respondent in the present action.
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The Cobalt Twentieth Century Mining Company
was incorporated under the laws of the State of Ari-
zona, which was immediately followed by the incor-
poration of the Ontario Cobalt Twentieth Century
Mining Company, Limited, having for their chief offi-
cers Bidmoor Sager, President; L. R. Lupton, Trea-
surer, and George Laws as Secretary, The President
received $4 a day when working for the companies,
the Treasurer $50 and the Secretary $25 each per
month. The company, apparently, owned some min
ing prospects on which they had done some work, but
up to the present their operations have not heen re-
munerative. The three officers appear to guide the
destinies of the respective companies from the head
office in Buffalo, where the Secretary and Treasurer
reside, with the co-operation of the President, who
spends considerable of his time in investigation of
their holdings in the northern mineral helt, while the
Treasurer sallies forth to sell stock whereby the sal
aries of the several officers of the company may be
paid and the company’s operations ecarried on. It
is admitted the existence of the company depends
upon the sale of stock and at the time the agreement
was entered into by Sager on hehalf of the company
the exchequer was devoid of funds and remained in
that state at the trial of this issue.

The agreement is in the form of an option to sell,
hut signed by both interested parties. While executed
by Sidmoor Sager he stated the agreement was made
by him on behalt of the Cobalt Twentieth Century
Mining Company. The agreement called for an initial
payment of $50 when executed, but Lupton told Bock
when the agreement was being executed at the Cobalt
station prior to his and Sager’s departure for Buffalo
that the company was not in funds and that the most
they could pay down was $10, which they then paid
and promised to send the balance on their return to
Buffalo. Further payments of $10 and $5 were made
by Sager by cheque on the 10th of October and the 1st
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of November, and the balance of the $50 sometime
before Christmas, 1913. At that time the balance of
the purchase money, $200, was unpaid. Between
Christmas, 1913, and the 26th of May, 1914, Bock was
in correspondence with Sager and Lupton in reference
to the past-due payments. Up to the 26th of May
Bock admits he still expected to get more money ‘* on
the old contract.”

At the time the agreement was made $250 was a
good figure for the claim, which was, at most, a pros-
pect, but prior to the 26th of May a discovery of con-
siderable value was made on a property distant a
claim and a half away, which was known to Bock, and
I believe also to Sager, and that naturally enhanced
the value of the disputed claim.

Upon instructions from the President, Mr. Lupton
went in search of Bock and finally met him in Hailey-
bury on the 26th of May. From Bock’s testimony, the
following dialogue took place between him and Lup-
ton: ‘‘ Lupton said, ‘ how are we standing with our
claim?’ 1 said, ¢ you have forfeited unless you make a
payment and pay up promptly.” He said he could give
me $50 then. I followed him up and said, ¢ don’t give
me the cheque if you can’t make the other payments,’
to which Lupton replied he thought he could make the
grade. I made him give me a paper that he would
make the payments promptly. I didn’t take it for a
promissory note, only as evidence he would pay. 1
told him it was the last chance I would give them.”

By consent John Bock was examined for discovery
at Haileybury on the 20th of July last, and referring
to what took place on the 26th of May at questions
87-88 and 267, he said:—

87. Q. Go on with your talk with Lupton. A. He
says to me, ‘ we got a deal on with you up north and
we have come to see you about the claim.”” T said he
had forfeited the claim. He said, ‘‘ won’t you take
any money?” T says, ‘T will take money if you pay
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the other up promptly.”” He says, ‘I will give you $50
to-day,”” and he says, ‘* when do you want the rest?”
I says, “if you give me $50 to-day and if you give me
$50 more on the 15th of June and the balance in sixty
days, so Mr. Lupton says all right.”” He walked into
the Vendome and made out the cheque. I says, ¢ Do
not give me that cheque if you cannot pay the others.”’

88. Q. Who was there? A. There was no one but
Mr. Lupton and myself. T sayvs, ‘“ Give me a note,
and if you eannot pay the other to-day it is all off.””
He said all right.

267. Q. What date, according to yvour understand-
ing, were they entitled to have in order to pay the
money they had to pay in?  A. I told Mr. Lupton
when he gave me that last $50 cheque to be positively
sure and pay me the other $50 on the 15th of June,
and I told him if he did not pay me the money the
company could have no claim on it, and he did not
send the money, and for that reason 1 thought that I
was entitled to transfer the claim.

Mr. Lupton, in his examination at the trial, said:
“* The question of balance arose, and after considera-
tion as to the possibilities of what we might be able
to do, I suggested that we might get to it by the 15th
of June and $100 on August 15th. Bock then dis-
cussed the promptness of the payments. T told him
the company was hard up and earrying a large bur-
den, but I said we do our best to get the money to him.
He naturally gave me to understand he wanted the
money when it was due.”” He denies Bock replied
as in question 267. The memorandum of the 26th of
May, 1914, was then signed, $50 paid and a receipt
given by Bock to the Cobalt Twentieth Century Min-
ing Company, Limited, ‘‘ to apply on our gold claim
contract,”” The note, as it has heen called, is in the
words and figures following :
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“ Haileybury, 5,26, 1914.
Pd. check No. 447 $50 and agree to pay $50 more
June 15th and bal. due of $100 sixty days from June
15th,
R. L. Lupton.”

For their own benefit and in order to keep the claim
in good standing the elaimants caused to be performed
the necessary assessment work thereon and filed at
the trial a statement showing an expenditure in that
respect of $214.61.

According to the agreement Bock was to get 10,000
shares of the stock of the Cobalt Twentieth Century
Mining Company which was issued on the 3rd of
June and sent to him by letter post-dated as of the
Ist of June, but it was afterwards learned that it had
not reached him as another person by the same name
had apparently procured the letter with the enclosure
at the post office at Cobalt, and had not returned it,
but it appears that Bock is registered as a share
holder in the hooks of the company and they are
willing to issue duplicate stock to him upon tender of
a transfer of the claim. The letter of the 1st of June
written by the Secretary enclosing the stock also
states, ‘T believe this leaves a balance of $150 yet to
be paid which T hope we will be able to send promptly
as per agreement,”’

The only correspondence hetween the company and
Bock between the 26th of May and the 1st of June is
the letter above referred to. On the 18th of June
L. R. Lupton, as treasurer of the Cobalt Twentieth
Century Mining Company, wrote John Bock from
Buffalo as follows: ‘‘ Enclosed please find our cheque
for $30. We will send you the balance of the $50
between now and the 1st. Will probably see you
within a few days.”” It is to be observed that the
letter is dated the 18th of June and the cheque that
was enclosed was drawn on the People’s Bank of
Buffalo and dated the 22nd of June. On the 29th of




SAGER V. BOCK. 215

the same month Mr. J. Lorn McDougall, solicitor for
Bock, wrote the Cobalt Twentieth Century Mining
Company, Limited, at Buffalo, as follows: * I have
been instructed by Mr. John Bock to return you the
cheque for $30 included in your letter of the 18th of
June. I am to state to you that you not having com-
plied with the terms of payment he considered the
payment at an end and disposed of the claim to othor
parties.”” Before Mr. McDougall’s letter was received
by the company it appears that Sager had learned
that Bock had placed the claim under option for
$25,000 and immediately wired Lupton at FEast
Aurora, N.Y., asking him to bring all papers having
reference to the Bock claim to Sesekinika, which is in
the vicinity of the disputed property. Lupton appar-
ently immediately left for the north and met Sager,
when they both went out to the elaim and met Bock
on the 2nd of July. Lupton told Bock that he was
prepared to pay the balance, but the latter refused to
digcuss the matter, stating that there had been a for
feiture and referring them to his solicitor, Mr. Me-
Dougall. Previous to that date a further important
discovery had been made on the claim immediately
adjoining the one in question, which was known to
both Bock and the officers of the company, and Mr.
Sager candidly admitted for that reason they were
very anxious to conclude the contract. A tender of
the balance of the purchase money and interest was
formally made to Bock on the 20th of July, at a time
when he was being examined for discovery in the
present action,

John Mahrle occupied the same shack with Bock
and they had operated as partners. It is stated, and
I believe it to be the fact, that from time to time Bock
borrowed money from Mahrle, amounting to about
$355, and Mahrle hecoming impatient had requested
payment when Bock told him that if the company did
not meet their payments in accordance with the memo.
of the 26th of May, he would transfer the claim to
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him as security for the debt, and on the 22nd of June
a transfer of the claim was executed by Bock to
Mahrle and recorded on the 24th. Mahrle took title
with notice of the agreement of the 23rd of September,
1913. After the second important discovery in the
vicinity Bock was approached by an interested party
for an option on the claim in question, and after the
payment of the 15th of June became in default an
option was given for $25,000, the time for the exercise
of which has passed, and the option has bheen can-
celled. Upon these facts the claimants ask for speci-
fic performance of the agreement,

It appears that Bock and Sager had heen ac-
quainted for a great many years, and that Bock had
brought to the attention of Sager this and other
claims and asked him to take them over, so it can he
readily understood why the first payment of $50 was
allowed to be paid piecemeal hetween the date of the
contract and Christmas, 1913, and from the further
fact that mining claims in that vieinity, at that time,
were not in active demand. By the agreement the
vendor became absolutely bound to sell, and while it
may be said that through the signature of Sidmoor
Sager and the fact that part of the purchase money
was paid in accordance with the agreement bhetween
the parties, the relationship of vendor and purchaser
was created, the right to recover the past due pur-
chase money by the vendor under the terms of the
memo. of the 26th of May, which was signed not by
Sager but by Lupton, who acted for the company, but
without any proper endorsation from them, would be
a moot question. The agreement is silent as to time
being of the essence of the contract, but upon the
authonities I find that it became so. In Hipwell v.
Knight, 1 Y. & C. Ex. 401, at 416 et seq., Alderson, B.,
said: ““ If the thing sold be of greater or less value
according to the effluxion of time it is manifest that
time is of the essence of the contract, and a stipulation
as to time must then bhe liberally complied with hoth
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in equity as well as in law.”” In Fry on Specific Per-
formance (4th ed.), at p. 468: ‘‘ The same principle
applies with especial force to contracts relating to
mines. The nature of all mining transactions is such
as to render time of the essence, for no science, fore-
gight or examination can afford a sure guarantee
against sudden losses, disappointments and reverses,
and a person claiming an interest in such undertak-
ings ought, therefore, to show himself in good time
willing to partake in the possible loss as well as pro-
fit.”” In Roberts v. Berry (1853), 3 DeG. M. & G. 284,
Turner, L.J., at 291, said: * Time may be made of
the essence of the contract by express stipulations
hetween the parties, by the nature of the property, or
by surrounding cirecumstances showing the intention
of the parties that the contract was to be completed
within a limited time.”

Further reference to Cahill v. Ryan (Price), M.
(., 329; Halsbury’s Laws of England, vol. 27, pp. 67
and 68; Spragge v. Booth, 11 O, W, R. 151.

While time was of the essence of the contract
there was an undoubted waiver by Bock by his accept-
ance of the first payment in extended form. By his
admission that hetween Christmas, 1913, and the 26th
of May, 1914, he expected payments to be made ** on
the old contract.” He undoubtedly treated the con-
tract of the 23rd of September as being then a sub-
sisting one and I so find. When Lupton approached
him on the 26th of May he took the ground that the
contract was at an end in consequence of failure to
make the payments as agreed, and Lupton apparently
was of the same opinion, but as a matter of law there
had been a waiver and no notice of cancellation was
i subsequently given, so that even though hoth parties
: treated the contract as at an end Sager or the com-
pany would have been in a position to have tendered
the balance of the purchase money, and demanded a
transfer. ‘‘ The question whether time was originally
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of the essence and whether it has since heen waived
is one of evidence and can therefore he disposed of
only at the trial.”” Fry (5th ed.), paragraph 1128,

Time having been of the essence of the original
contract and subsequently waived by the conduet of
Bock, then has it been revived by what was said and
written on the 26th of May? ‘‘ The mere (xtension of
time where time is of the essence of the contract is
only a waiver to the extent of substituting the ex-
tended time for the original time, and not an
utter destruction of the essentiality of time.”” Fry
(5th ed.), par. 1126. In Barclay & Messenger
(1874), 43 L. J. Ch. 449: ““No doubt the giving of
time is only a waiver to the extent of substitut-
ing the intended time for the original time and not
a destruction of the essential character of the con-
tract.””  Also in Winnifrith & Finkleman, 6 0. W. N,
432, at 435 and 436, Middleton, J., held: ‘It was
known that time was of the es:ence of this contract
and when the plaintiff found himself unable to com-
plete the contract on the 15th, as he had undertaken,
the new contraet having been made to close onthe 17th,
was a contract that, I think, embodied in it by impli-
cation all the appropriate terms of the original agree-
ment between the plaintiff and Vanderwater, and thus
time became and was of the essence of the contract.”
In this case I accept the evidence of Bock as to what
took place between him and Lupton on the 26th of
May as being most consistent with what would likely
happen under the circumstances, having in view the
subject matter of the conversation. While Bock was
exceedingly lenient with the purchasers up to the 26th
of May, he had good reason then to demand prompt-
ness as the property had then taken on an extra value
and purchasers then might readily be found. 1 do
not think Mr. Lupton’s statement can be accepted
when he says that while Bock did discuss promptness
of payment and left upon his mind the fact that the
payments must be made punctually, that he told him
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they might be tardy in remitting as he (Lupton)
might have occasion to be away from Buffalo and that
they were carrying heavy burdens. It is unreasonable
to believe that Bock, knowing the property had in-
creased in value and realizing that it had been difficult
to get even an initial payment of %50 from them,
would, under such circumstances and at that particu-
lar time, have given a further extension upon such an
indefinite promise of payment. In Webb v, Huglhes,
L. R. 10 Ex. 281, at 286, Sir R. Malin, V.-C., said:
*“ A principal may make time the essence of the con-
tract by a notice at any time during the progress of
the negotiations.”” 1 feel that what was said hy Bock
to Lupton, who was acting upon instruetions from the
president of the company, was a putting on notice of
Sager and the company that the extended payments
must be made promptly, otherwise no latitude would
he given and the agreement cancelled. It is admitted
by Lupton that, *‘ he naturally gave me to understand
he wanted the money when it was due.”” 1 therefore
find upon the evidence that time was again made of
the essence of the original contract. Webb & Hughes,
supra, and Dall & St. Pierre, 11 D. L. R. 775, 1 do
not think are in point as no negotiations were carried
on after the 26th of May, which was a new starting
point and the cases are not at all parallel.

What took place after the 26th of May is material.
Mr. Lupton having left Bock with the impression that
the understanding of the 26th of May was to he
promptly and diligently carried out, wrote Bock on
the 18th of June, three days after the payment of the
15th was due, and enclosed a cheque for $30, not $50,
and postdated it the 22nd of June, and in the letter
stated : ** Will send you the balance of the $50 between
now and the 1st.”’ It is explained that the 18th was
the date adopted in which to make the payment, as
they felt they were entitled to three days of grace
upon the so-called note. T think this is a mere subter-
fuge, as Lupton impressed me as being a business
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man and thoroughly appreciated the fact that he had
not given a promissory note to Bock when he wrote
the memo. of the 26th of May, and if sued by Bock
would probably have been found to say that he had
not assumed any obligations under the said instru-
ment. Time was again taken advantage of by enclos-
ing a cheque dated four days after the date of the
letter, which would make it seven days past the time
when the payment of the 15th of June was due. The
officers of the company again appeared to be sparring
for time. A small payment of $50 depleted their
exchequer and the best they can say to Bock is, ‘* we
enclose you $30 and will send you the balance hetween
now and the 1st.”” T do not think they had any right
to set up new dates of payment in view of the explicit
understanding of the 26th of May. Instead of stating
they expected to send the balance between the date of
the letter and the 1st of the next month they should
have asked the indulgence of Bock and requested him
to extend the time until another definite period. It
was not given in evidence what date Bock received
Lupton’s letter of the 18th of June, but I understand
it was opened by him while he was on the claim, con-
sequently it must have taken a few days to reach him,
g0 T do not find he rested upon his oars considering
whether he would accept the money or not when he
caused hig solicitor to write the company on the 29th
of June cancelling the contract, being 11 days after
the date of Mr. Lupton’s letter, nor do I think it was
unreasonable that he should have first consulted his
solicitor as to what his proper legal position was. [
am not satisfied that the claimants at all times intended
to carry out the contract. The first payment was
made haphazardly, and it was six months or more
before a second payment was made upon the contraet,
whereas all payments should have heen made under
the contract within ninety days from the 23rd of Sep-
tember. When the contract was executed the com-
pany was without funds and its only source of income
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was the sale of stock, which, apparently, was not
saleable as on the 26th of May, and subsequent thereto
they were still unable to make the payment of $50.
I believe they were spurred to action by the news that
valuable discoveries had been made in the vieinity of
this claim, and while Bock, probably after the 26th of
May, might naturally have preferred that they would
not meet their payments when due, that, from his
standpoint, was only reasonable, but it was the com-
pany’s duty in view of what took place on the 26th of
May to have made the payments promptly. From the
letter of June 1st, written by the company to Bock
enclosing the stock, it is quite apparent that they
realized the payments were to be made promptly under
the extension of the 26th of May, as they state there-
in: ‘I hope we will be able to send promptly as per
agreement.”” There was no evidence that Sager or
Lupton or the company possessed property upon
which they could realize in order to meet their obliga-
tions under this contract. There was no stability
about the company or its officers and it is doubtful
even if a contractaal relationship was created Bock
could have recovered what was owing under the agree-
ment.

“ Specific performance in particular is a remedy
in the application of which much regard is shown to
the conduct of the party seeking relief:’’ Strong, J.,
in Robinson v. Hughes, 21 8. C. R. at 397, and again
atp.404: “To grant specific performance in such a case
would, it seems to me, be to set at defiance the whole-
some rule before adverted to which requires prompti-
tude and diligence on the part of one who secks at the
hands of the Court this extraordinary relief.”” In
Tiley & Thomas (1867), L. R. 3 Ch. at 67, Cairns, L.J.,
said: ““ A Court of Equity will indeed relieve against
and enforce specific performance notwithstanding a
failure to keep the dates assigned by the contract
either for completion or for steps towards completion
if it can do justice between the parties, and if (as
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Lord Justice Turner said in Roberts v. Berry), there
is nothing in the express stipulations between the par-
hes, the nature of the property or the surmundmg
circumstances which would make it mequltable to in-
terfere or modify the legal right. This is what is
meant when it is said that in equity time is not of the
essence of the contract.”” And again, in (Barclay v.
Messenger), 1874, 22 W, R, 522, the Master of the
Rolls, at p. 524, made this observation: *‘ Looking to
the nature of the subject matter and the conduet of
the parties quite independently of the question of whe-
ther this was a case in which time was of the essence
of the contract, the plaintiffs have not used that
diligence which it was incumbent upon them to use
to obtain the aid of a Court of Equity.”” Decisions
upon the question of specifie performance are difficult
to reconcile, but in nearly all of the cases in which this
question is involved the conduet of the parties and all
the circumstances are looked at and the intention of
the parties given effect to. 1 think the case of Morton
and Symonds v. Nichols, 12 B. C. L. R., is in point. and
ghould be followed notwithstanding several important
and recent decisions which 1 will hereafter refer to.
In the British Columbia case a mining claim was the
subject of the dispute, and Hunter, C.J., held that time
was essentially of the essence of the agreement,
although not expressly made so by the contraet, in
view of the fact that it concerned a mining claim,
which is of speculative value, and that the vendor was
entitled to exaet from the purchaser promptness, and
under the cireumstances refused specific performance.
At p. 12 he said: “‘ Now this is a contract for the
sale of property which is of a pecunliarly fluctuating
value, namely, mineral claims. There is no class of
property that is of more fluctuating value, I presume,
than mineral claims. So, although there is no stipu-
lation that time shall be of the essence of the option,
vet by the very nature of the property dealt with it
is clear that time shall be of the essence.”
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1 do not think the ownership in this case was
transferred in equity by the contract and there is no
provision for the sale of the property in case of
default. It is not on all fours with the usual agree-
ment for purchase whereby time is made of the
essence, a forfeiture clause imposed with right to re-
sell upon default, and there was no taking of posses-
sion as is usnal in the case of agreements for the sale
of the land. I think mining eases should be taken out
of the sphere of modern cases where specific perform-
ance has been allowed, where default has heen made
in one or more instalments of the purchase money
upon the ground that it was a penalty only. The
market for mining claims is variable; the commercial
value is continually on a sliding seale; there is no sta-
hility of title until a certificate of record or a patent
has been procured and the performance of assessment
work by the claimants in this case was not in the
ordinary sense a taking of possession; it was an aect
of necessity on the part of the purchasers in order to
keep the mining claim in good standing within the
contemplation of the Mining Aect, which had to be done
either by Bock or Sager and his company, and it was
essentially the duty of Sager, under his contract, to
see that the work was so performed.

I do not think this case is governed by Kilmer v.
British Columbia Orchards’ Lands, Limited (1913),
A, Co 319, or Re Dagenham (Thames) Dock o,
(1873), L. R. 8 Ch. 1022, The ecircumstances were
entirely different. In the Dagenham case it was felt
that it would be a strong thing to hold that a company
authorized to buy land for purposes beneficial to the
public could enter into a bargain with a landowner
that if ever so small a portion of the purchase money
remains unpaid he shall bhe entitled to take back the
land. Such a contract would bhe a grievous wrong
after part of the purchase money had been paid. The
property was not of a speculative nature, and the pur-
chaser had taken possession and spent considerable
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sums of money upon the lands. It also acquired an
estate in the lands and the provision for default was
in the nature of a condition subsequent. So also in
the British Columbia case possession was taken, obli-
gations were incurred, the right to subdivide the pro-
perty was given and the default was only of a few
days. It was not felt by the trial Judge that the
plaintiffs had given the purchaser sufficient notice
that they intended to hold him strietly to the terms of
the agreement, and that to enforce its strict terms
would be oppressive, harsh and vindictive. The pur-
chaser had also acquired an estate in the lands. 1
feel I can distinguish the case from Boyd & Richards,
29 O. L. R. 119. Middleton, J., followed Kilmer &£
British Columbia Orchards’ Lands, Limited, but found
there never was an intention to abandon, that the
moment notice of eancellation was sent the money and
interest was tendered; no notice during the year of
default was sent to the purchasers and that every-
thing pointed to the view that the vendor wished for
default. In this case I am unable to find there was
not an intention to abandon nor that the vendor even
wished for default. In the Boyd & Richards case it
was also found that the overdue payment was not
made through an oversight or error on the part of
the solicitors, but that the purchaser was in a position
to complete the contract, and desired to do so, which
is entirely different from the faects here. If time
again became of the essence of the agreement in con-
sequence of what was said and done on the 26th of
May, I think the notice of cancellation given by Mr.
McDougall was quite sufficient. The vendor, after
default, exercised his election to rescind and as
promptly as ecircumstances permitted him. There
was not only a default as to time, but in amount, and
the situation was aggravated by the company fixing
a further time for payment without asking the indul-
gence of Bock. Even though Bock had unduly in-
dulged them in regard to the initial payment they were
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well aware the extended payments must be met with
promptness in order to avoid cancellation. There
was no mistaking the frame of mind he was in on the
26th of May, and to act as the company did in remit-
ting the $30 shows clearly they had again thrown
themselves on the mercy of Bock, whose patience had
already been sorely tried.

In Labelle & O’Connor, 15 O. L. R. at 547 and 548,
Anglin, J., tersely says: ** But I find no authority for
the proposition that where default has been made by
a purchaser under a contract in which time is of the
essence, the vendor, without demand of any kind, is
bound, at the peril of losing his right, to give imme
diate notice to the defaunlter that he elects to rescind
or even to give such notice hefore tender of perform-
ance is made by the defaulter. e must not, of course,
use his position unfairly; he must not play fast and
loose; but what is there to impose upon him the obli-
gation of seeking out the defaulter and giving him
some notice for which the contract does not stipu
late?”” 1In Clough v. London & North Western Ry.
Co. (1871), L.. R. 7 Ex. 26, Mellor, J., on delivering the
Judgment of the Court, said: *‘ Neither can we see
the principle or discover the authority for saying that
it is necessary that there should bhe a declaration of
intention to reseind prior to the plea.” The equity
of the claimants’ case seems to be met by the follow
ing extract from the judgment in Alley v. Deschamps
(1806), 13 Ves. 225, 228: *‘ It would be very danger-
ous to permit parties to lie by with a view to see
whether the contract will prove a gaining or a losing
bargain, and according to the want either to abandon it
or, considering the lapse of time as nothing, to claim
specific performance which is always the subject of
discretion.”

As specific performance is the subject of disere-
tion, upon what equitable ground can the claimants
put their case? Up to the 26th of May it was pay as

o 15
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you can, but upon that date and thereafter it was an
understood term of the agreement that payments must
be met when due. Latitude had ceased because condi-
tions required an ability to pay on the part of the pur-
chasers and diligence in payment. *‘‘ The consequence
of disappointment on the receipt of purchase money
at the appointed time may in many cases be so serious
and ruinous that a purchaser not ready with the price
according to his contract, ought, I think, to show a
very special case for the interference of the Court
against the vendor.”” Gee v. Pearse (1848), 2 De G. &
Sm. 325, 346; Aberamann Iromworks v. Wickens
(1868), L. R. 5 Eq. 485, 507. These were cases where
time was not made of the essence, but when it has
become so, then the duty becomes so much more
onerous.

The title to a mining claim in part depends upon
the sufficiency of the assessment work. Who should
perform the necessary work was not mentioned in the
agreement. If Bock relied upon Sager to do it, and he
had that right, and the work was not performed and
the latter ultimately withdrew from the contract the
claim would be lost to Bock. This was not the case
here, but it might have heen, and is one of the incidents
which show how essential punctuality is when dealing
with a mining elaim. A prospector who undergoes
the necessary hardships incident to the life, with its
many disappointments, should not be embarrassed at
a time he might enjoy the fruits of his labour. To
have waited the convenience of this company might
have meant in the end keen disappointment to Bock,
and T think what was said by Lord MeNaughten in
Soper v. Arnold, 14 App. Cas. at 435 ef seq., is perti-
nent: ““If there is a case in which a deposit is rightly
and properly forfeited it is, I think, when a man enters
into a contract to buy real property without taking
the trouble to consider whether he can pay for it or
not.””  The company knew they had only a probable
chance of paying, but if Bock was willing to play the
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part of the lenient debtor they would endeavour to
complete the payments if the market remained good.
If there had been a decline in value it is fair specula-
tion that they would not have gone on with the pur-
chase,

If Kilmer & B. C. Orchards’ Lands, Limited, ap-
plies to and governs the facts in this mining case then
its principles are far reaching, and, with deference, I
feel do not make for equity. The Mining Act requires
me to base my judgment upon the real merits and sub-
stantial justice of the case, and in upholding Bock’s
title I believe I have done so without seriously collid-
ing with leading cases upon the controversial facts.

(THE COMMISSIONER.)
McCAGHERTY v. ROBERTS.

Staking—Application not Accompanied by License—In Interval

Restaked—Priority Amongst Mining Claims.

Disputant’s miner's license was not enclosed with application,
which was returned to applicant by the Recorder. On the 6th of
July, Recorder again received application with license: In the
meantime same land staked and recorded discovery having been
made on the 27th of June. Disputant staked on the 22nd of June.

Held, by the Commissioner, that the disputant having staked on
the 22nd of June, he had until the 7th of July in which to
record, and on that date his application being in proper form
and before the Recorder and having priority, was entitled to
record the claim.

That the subsequent staker must have seen the disputant’s stakes,
and his affidavit of discovery and staking was, if not dishonestly,
at least carelessly, sworn to.

Dispute allowed with costs.

A. G. Slaght, for Disputant.
Respondent not represented.
18th of September, 1914.

Tue Commissioner.—This matter having been
transferred to me by the Mining Recorder at Matheson
for adjudication, an appointment was issued and the
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case heard at Haileybury on the 15th inst., but in the
absence of the respondent, who, though served with
a copy of the appointment on the 22nd day of August,
did not appear personally or by counsel.

On the 3rd of July last the Mining Recorder wrote
the claimant W. E. MeCagherty acknowledging receipt
of his application, stating that he had not enclosed his
license and the application was returned for its pro-
duction. The letter also stated that in the meantime
his application was not safegnarded. The claimant
replied to that letter enclosing his license and return-
ing the application, which reached the Recorder on
the 6th. On the 7Tth the Recorder again wrote the
claimant, returning his application, money order and
license, stating that the land applied for had been
recorded as No. 4831.

On the 27th of June the respondent Roberts made
a discovery on the same lands and filed his application
subsequent to the time when MecCagherty’s applica-
tion had been received by the Recorder, but refused
on the ground of the license not having been enclosed,
and became recorded for it before McCagherty had
sent his license to the Recorder pursuant to his re-
quest. As McCagherty’s discovery was made on the
22nd of June he had until the 7th of July to record
his claim, even though it was not more than 10 miles
distant from the recording office, which in this case I
believe it was, and therefore on that date the Mining
Recorder was in receipt of his application, money
order for recording, and license, consequently his ap-
plication was in form for recording.

As Mr. Roberts did not appear at the trial T was
unable to learn how he found it possible in view of
the facts to depose to clause 4 of the affidavit of dis-
covery and staking out which is attached to his appli-
cation for the claim. He must have seen McCagherty’s
stakes, which were then standing, and in the absence
of some statement from him, and taking the most
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lenient view I can, I must find that he deposed to the
facts not fully appreciating what he was swearing to.
The Mining Recorder acted quite properly throughout
as it was owing to MeCagherty’s ignorance of what
was necessary to accompany his application that to
some extent placed him in the position in which he
found himself at the trial. T think Roberts should
pay the costs of the dispute as a corrective to his
undue haste in seeking to record a claim which he
knew or should have known had heen staked and the
time for recording which had not then elapsed.

T order that the dispute of William E. MeCagherty
herein against mining claim 1.-4831, in the township
of Maisonville, in the Larder Lake Mining Division,
he and the same is hereby allowed, with costs, which
I fix at forty dollars.
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(THE COMMISSIONER.)
(THE APPELLATE DIVISION.)

7 0. W. N. 405. i
JESSOP v. JESSOP.

Husband and Wife—Interest in Mining Claims—Agreement—=Stat-
ute of Frauds—Consideration—Failure to Establish Agreement
—Partnership.

Claim by husband to onehalf of his wife's interests in certain !
mining claims by reason of parol agreement, letters written and
consideration given.

Held by the Commissioner,—That with reference to claim known as
the fraction; even if the husband's statement was accepted he
could not succeed as the agreement, if any, was made subsequent
to the time the claim was staked and the Statute of Frauds, sec.
71 (2) of the Mining Act operated against him. The evidence of
the wife was accepted as to the “ Jessop Claims,” the contention
of the husband being fanciful and contrary to the facts. That
the letters relied upon to establish an interest in the “ Violette " |
claims ” were not referable to a proven contract, and even if an
agreement could be found that section 71 (1) stood in the way
of the claimant.

On appeal to the Appellate Division, Held by the Court, that the
husband failed in making out his case and that the decision of
the Commissioner should be afirmed.

George Mitchell, for claimant.
A. @. Slaght, for respondent. :

1st October, 1914, !

Trae CommissioNner.—The litigants were married
on the 13th July, 1907, and lived together until the
29th June, 1914. At the time of the marriage Mrs.
Jessop was a public stenographer in Haileybury and
her husband a law clerk. It was agreed that they
should each pursue their several vocations after mar- >
riage and thereby augment their joint income. Mrs.
Jessop continued her position as public stenographer
at Haileybury and afterwards in Swastika, and having
familiarized herself with the different forms pertain-
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ing to mining, derived a fair income therefrom. Her
husband’s income was not so certain as he appears to
have earned little money during their marriage.

Harvey Jessop claims one-half of his wife’s inter-
ests in Mining Claims L. 2490, referred to as the frac-
tion, L. 2762, 2763 and 2764, known as the Jessop
Claims, and 16536, 16537 and 16538, known as the
Violette Claims. His contention is that he is entitled
to such an interest in consequence of consideration
given and by reason of an agreement.

An interest in the fraction or L. 2490 was acquired,
according to Jessop’s statement, through George
Tough, who had been offered a half interest by B.
Carr if he recorded the claims,

Tough is said to have offered Jessop and his wife
a quarter of hig half interest if they would record,
which suggestion they accepted, and each of them con-
tributed half of the recording fee of ten dollars. The
claim is recorded in the name of H. Routley for the
interested parties. Mrs, Jessop does not agree that
her husband paid half of the recording fee, and dis-
putes his claim that an interest was offered him by
either Tough, Carr or herself. Her evidence is that
Tough made a proposition to her and she accepted it
without his knowledge or approval. Even if Mr., Jes-
sop’s statement is accepted he could not succeed as
the agreement, if any, was made subsequent to the
time the elaim was staked and consequently the Sta-
tute of Frauds, sub-sec. 2 of sec. 71 of the Mining
Act of Ontario, operates against him. On the con-
trary Jessop did not appear to know what interest
his wife really had in the elaim and wanted a formal
acknowledgment from her so that an interest could
be protected in case he succeeded in this action. Such
indefinite knowledge of a transaction of which he was
supposed to be a principal is inconsistent with his
allegation of ownership, and T find on the facts
against him.
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It is admitted Mrs. Jessop took out and kept re-
newed a miner’s license in the name of her hushand,
and used it for her own purpose. Upon this license
A. Stillar staked Mining Claims 2762, 2763 and 2764,
and for so doing received a third interest. Subse-
quently Jessop transferred a two-third interest to his
wife and one-third to Stillar. His reason for so
doing he said was on account of a quarrel he had with
Stillar, and on his wife’s suggestion he transferred
the claims to her, but on the understanding she would
not record them. According to Mrs. Jessop’s evi-
dence Stillar was to get a third interest for staking,
and he having demanded it she asked her husbhand to
make out a transfer to him, which he did. Why he
would transfer the remaining two-thirds to his wife
because he had quarrelled with Stillar is not apparent
to me, especially as he contends his wife was not to
record the transfer. 1 think the reason given by
Jessop for the transfers fanciful, not well considered,
and contrary to the actual facts. He contends that
Frank Hohenauer told him these ¢laims (which Hohe-
nauer had previously staked) were to he abandoned
by him, and he then asked Stillar to stake them for an
interest, Stillar was not present at the trial.

The cost of recording the three claims was thirty
dollars, which amount Jessop says he horrowed from
H. M. Cropsey for the purpose. He remembered ask-
ing Cropsey for the money and the latter asking him
if his wife was aware of the request, when he told
Cropsey to see his wife, which the latter did and then
handed Jessop the money. Upon cross-examination
he was not sure if the money was given him direct by
Cropsey or taken by the latter to his wife. He after-
wards repaid Cropsey fifteen dollars, his wife paying
the balance. Mrs. Jessop denies that she received
from either Cropsey or her hushand thirty dollars
with which to pay the recording fees. Mr. Hohenauer
emphatically denies telling Jessop that the claims
were to be abandoned, but on the contrary said that
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he went out to restake the claims but found that Stil-
lar had been there ahead of him.

I accept Mrs. Jessop’s evidence as to how she pro-
cured the staking of the Jessop claims and why a two-
third interest was transferred to her by her hushand.
She controlled his license and on it had the claims
staked by Stillar for a third interest. She learned
through the Recording Office that the claims were open
for staking and acted on the knowledge so gleaned.
Hohenauer contradiets Jessop’s main contention that
he got any of the claims through him. That Jessop
should transfer the respective interests to his wife and
Stillar was, under the circumstances, to be expected.

On the 11th February, 1911, Mrs. Jessop engaged
Frank Hohenauer to stake three claims on her license
in her maiden name, Mary F. Violette, for which
Hohenauer was to get one-quarter interest. In con-
sequence of the agreement Mining Claims L. 16536,
16537 and 16538 were staked hy him for her. 1 do not
think Jessop was aware of the existence of these
claims prior to their staking, but if he was his know
ledge ecame through his wife. Jessop’s explanation is
that on his way home from Quebec his wife had tele-
graphed him to stop over and go to Swastika to stake
these claims, but that he did not receive the telegram,
and in any event could not have gone as he was suffer-
ing from a frozen foot. Hohenauer returned with
Jessop, but did not see him enquire for telegrams on
their way home, nor does it appear that any telegrams
were sent him,

[t was in consequence of his inability to act for his
wife to stake the claims that Hohenauer was engaged
to do so is his further statement. Even if his wife
had asked him to stake and he was so prevented, T
annot see how that fact helps him establish an in-
terest. I am of the opinion that the claims were
staked on the initiative of Mrs. Jessop without her
husband’s knowledge and at her own expense.
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I find that Jessop did some assessment work on
the claims with his wife’s approval without salary,
but provisioned and outfitted by her. It appears she
undertook to perform all the assessment work of the
interested parties for a price and her husbhand worked
with the men so employed. She profited only by his
time. At this time he was not otherwise engaged, and
was not contributing to the household expenses.

The claimant put in at the trial a number of letters
written by his wife to himself with which he seeks to
fortify his legal position. In only one letter is there a
reference to a claim in question. Mrs. Jessop, in part,
said, ** . . . isin to-night. Will be in Alex’s room.
He might talk fraction after he comes out.”” That is
an item of news only and all of the letters are such as
would be written by a wife to her hushand informing
him of her daily routine. They are written in a light
and encouraging vein, and though such expressions as
““ Tt is the struggle of our lives,”” and *‘ Don’t leave a
stone unturned,’” *“ We’ll stick it out and forge ahead,
it is the only way we can pull to shore now,’”’ are to
be found in them, they are significant of nothing more
than encouragement and a desire to write in a cheer-
ful strain.

If a stronger foundation had been laid it might he
that the letters could have been said in a slight degree
to be referable to a contract. 1t appears to me that
the chief obstacle in the way of the claimant is that he
has failed to show a contract. What took place prior
to the marriage and subsequent thereto did not amount
to an agreement whereby all mining claims obtained
by either of them became the joint property of both.
Even if upon the evidence an agreement could be
found then T am of the opinion that sec. 71, sub-sec. 1,
stands in the way of the claimant’s success, as the
letters cannot be said to satisfy the Statute of Frauds,
and neither was there sufficient corroboration of the
alleged agreement.
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To get rid of the Statute of Frauds the claimant
contends what * as said and done between the parties
amounted to a partnership. In Bradley v. Consoli-
dated Bank, 38 Ch. D. 238, the learned Judge said,
‘“ A partnership depends on agreement.”” An agree-
ment to pursue their several vocations after marriage
was entered into, but mainly for the purpose of pro-
viding a home and maintaining it. Jessop had no cer-
tain position nor was his income a definite one. He
admits his wife was their mainstay and frequently
paid his debts and made his way easier. Work done
upon the disputed claims was not a congideration for
an implied contract—he at least owed that mueh to his
wife for obligations assumed by her to relieve him.
I find their relationship was not one of partnership.

The attitude of Mrs. Jessop in this suit is sug-
gested by the letter to her hushand of the 7th June,
1914, In it she says, ‘T am willing that vou should
have something out of the proceeds of sale of the
claims if anything like that ever occurs.”” By that
statement, I believe, she will feel herself hound. I
think Jessop quite honest when seeking an interest in
the claims—morally he is entitled, but legally T think
not. The future may show it would have been wiser
for Mrs. Jessop to have kept by the side of her hus-
band rather than risk the dangerous position of a wife
separated from her hushand. There are many pit-
falls for such a position. I am forced to find against
Jessop on the facts and the law, but T strongly feel he
should receive a part of the spoils if at any time a
division is made possible,

It is not a case for costs.

I order the notice of claim filed by
Jessop herein be dismissed without costs,

n

I'. Harvey

From this decision the claimant appealed to the
Appellate Division.
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The appeal was heard by Mereorra, C.J.0., Mac-
Laren, Macee, and Hobcins, JJ.A.

W. R. Smyth, K.C., for the appellant,
A. @G. Slaght, for the respondent.

?th December, 1914.

The judgment of the Court was delivered by Mere-
pitH, C.J.0.:—The parties are husband and wife, and
the claim of the appellant is, that he is entitled to cer-
tain interests in six mining claims recorded in the
name of his wife, and one recorded in the name of
H. Routley, who holds one-quarter interest for the
wife.

We are of the opinion that the husband failed in
making out his case, and that the decision of the Com-
missioner should be affirmed.

The right of the appellant to a share in these in-
terests or to have it determined that they belong to
a partnership between his wife and him was denied
by the respondent, who also denied that any such
partnership existed.

Counsel for the appellant contended that certain
expressions in letters which were written by him to
his wife shew that they were jointly interested in the
claims. Whatever might have been the force of this
contention if the letters had been written by one
stranger to another, written as they were by a wife
to her husband, the expressions relied upon mean no
more than that her husband was interested in the
ventures just as any husband is interested in the
ventures of his wife, and are not to be taken to indi-
cate that the respondent was treating her hushand as
having proprietary interest in the claims.

It was also contended that, in giving her evidence
before the Commissioner, the respondent admitted the
right of her husband to a share in the claims; but
that is not the effect of her evidence. She did not
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admit any right of her husband to a share, but con-
ceded that he had a moral right to a share, and said
that she was willing to give him an interest, if the
interest were so settled that he could not waste it, and
if provision were made that she should have the con-
trol of the disposition to be made of the claims—a
prudent safeguard, I think, in view of the habits of
the appellant. That offer was not accepted, and 1s
of course not binding on the respondent.

Appeal dismissed with costs.

(THE COMMISSIONER.)
TRICKEY v. HILLIS.

Application for Relief from Forfeiture—Facts Relied upon—Claim
Restaked.

A prospector who makes discoveries in new fields, or in well-
recognized mining locations, exploits its mineral wealth, and
bona fide tries to comply with the requirements of the Act,
should have some rellef against one who waits for an opportun-
ity to profit by the other's loss of the property through the striet
conditions of the Mining Act.

Application to the Commissioner for relief from
forfeiture which occurred through defanlt in working
conditions. The land had been staked after forfeiture
occurred, and the application was opposed by the re-
staker.

H. L. Slaght, for Claimant.
Respondent not represented.

3rd November, 1914.

Tuae CommissioNner.—On the 27th March, 1912, the
above mining claim was staked by Howard Duggan,
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and the first ninety days’ assessment work duly per-
formed. On the 23rd February, 1914, Duggan trans-
ferred all his interest to John A. Montague, who im-
mediately transferred to J. J. Trickey, for whom he
was acting, who paid Duggan $1,200 cash as consider
ation for the transfer. On the 4th July forfeiture
occurred and the claim was restaked by Duggan o
the 3rd, believing that it was open on that date, and
by L. O. Hedlund on the 4th, on behalf of Moses Hillis
No assessment work has been done by Hillis since the
application was filed, and this enquiry is not further
embarrassed by that fact.

L. O. Hedlund, who appeared for Moses Hillis at
the trial, contends that under the circumstances in the
case relief from forfeiture should not be granted.

I find there was a willingness on the part of Trickey
to perform his assessment work, and his request of
the 3rd June, 1914, for an extension of time until
October was explained by his statement that he wished
to do his work thoroughly and at a time when the
flies were not troublesome. He waited until the 16th
June for a reply to his request and in the meantime
he asked Mr. Montague to see the Recorder and then
advise him. Not having heard from either the Re-
corder or Montague within what he thought a reason-
able time, he concluded that his request had been
granted and left for the West, where he had intimated
to Montague he had intended going.

On the return to his office on the 18th July he
found a letter from the Recorder refusing an ex-
tension. At that time a forfeiture had occurred and
the land had been restaked by both Duggan and
Hedlund.

On the 21st August, 1914, Trickey wrote the
Deputy Minister of Mines stating that he understood
from Montague that the claim was in good standing
until the 3rd September, 1914, and that Montagu
had been so informed by the Department, and ‘‘in view
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of this condition I have commenced doing the assess
ment work (60 days) on the elaim and should have i*
completed by the date Mr. Montague advises me you
have set.”” From a perusal of the report of work 1
find that 57 days’ work was performed on the claim
between the 24th August and the 3rd September, the
other three days having been performed between
May 13th and June 20th, so that Mr. Trickey did what
he indicated he would do in his letter of the 21st
August. A report of work was tendered to the Mining
Recorder on the 11th September and refused by him
on the ground the claim had been staked by Duggan
and Hedlund, and he believed that a forfeiture had
occurred.

On the 27th September Trickey again wrote to the
Deputy Minister complaining of the act of the Re-
corder in refusing to accept his report of work of the
11th September, and recited the Department’s intima
tion that the elaim was in good standing until the 3rd

September, to which the Department replied on the
22nd September, stating that they were in communica-
tion with the Mining Recorder. On the 30th September
Trickey wrote the Department asking for relief from
forfeiture.

There is no doubt that Montague was justified in
reaching the conclusion after a perusal of the several
letters of the Department dated 14th and 30th July,
1914, that the claim would be in good standing until
the 3rd September, or a date subsequent thereto, and it
was in consequence of such information that Trickey
caused the asscssment work to be done on the pro-
perty at a time wecording to law the claim had been
forfeited, but stated by the Department to be in good
standing, and such work was concluded within the
time intimated in the letters above referred to.

The Departmental ‘etters, T must find, had the
effect of causing Trickey to perform his assessment
work in a belief that the claim was in good standing.
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Upon these facts, Mr. Hedlund, who represented
Hillis, strongly contends that relief should not he
granted and that a strict compliance with the Mining
Act should in all cases be enforced against the re-
corded holder. As the Mining Aect is now constituted,
having in mind section 85, I think it is a proper case
for relief, and what Mr. Hedlund said was more
directed towards an attack upon sections 85 and 86 of
the Mining Act than the relative merits of the parties
before me on this application. Duggan was the
original discoverer of this property and his reward
was $1,200, received from Trickey.

A prospector who makes discoveries in new fields
or in well-recognized mining locations exploits the
mineral wealth of the Province, and he or his assignees
who are bona fide trying to comply with the require-
ments of the Act should have some protection as
against one who waits for an opportunity to profit by
the other’s loss of the property through the stricet con-
ditions of the Mining Act. Hedlund was undoubtedly
entitled to stake the claim, as he did, but at the same
time as between him and the previously recorded
holder I must find the merits are with the latter, and
then it is only a question of fixing compensation, if
any.

Hedlund has lost nothing but time and uncertain
prospective wealth by eclaim G. G. 3875 bheing re-
instated. His time is his own, and if he wishes to stake
it against the possible chance of a recorded holder
applying under section 85 for relief, then he cannot
now be heard to complain when he loses, nor can I
in fixing compensation say that Mining Claim G. G.
3875, which is at present only a prospect, might have
produced wealth, and its value should be the extent
of Hedlund’s ecompensation.

Under all the eircnmstances I think Moses Hillis
or L. O. Hedlund, whoever is really the interested
party, would bhe well repaid for his outlay in staking
this claim by receiving the sum of $75.00.
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I order that Mining Claim G. G. 3875 be relieved
from forfeiture in consequence of failure to perform
the second year’s assessment work thereon within the
time permitted by the Mining Act of Ontario.

And I further order that such relief be conditiona!
upon filing a proper report of work, payment of the
special fee therefor and compensation as herein fixed

I further order that the restaking of the said claim
as G. G. 4114, now recorded in the name of Moses

Hillis, be cancelled and that Mining Claim G. G. 3875
be reinstated.

And T direct that the claimant pay Moses Hillis,
the adversely interested party, the sum of $75.00 as
compensation.

Note.—See amendment to sec. 85 in 1918, extending the juris-
diction of the Commissioner,

M.0.0—16
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(THE COMMISSIONER.)

MONTAGUE v. HILLIS,

AppeaL FroM Decisiox oF MiNING RECORDER.

Default—Non-performance of Working Conditions—Permisgion to
Work—Delay in Application for—Time Allowed between Appli-
cation for and Granting of such Permission—Winter Extension
Operates in Respect of First Instalment of Work only—Re-
port of Work—Acceptance by Recorder—Irregularity.

This is an appeal by John A. Montague from the decision of the
Mining Recorder, placing on record the application of Moses
Hillis for the said claim.

The property in question was originally staked and recorded in
the name of J. J. Trickey. The claim became in default for non-
performance of working conditions and was restaked by Howard
Duggan on the 3rd day of July, 1914, and application filed for
same on that day. On the 4th of July the same claim was
staked by L. O. Hedlund on behalf of Moses Hillis and his appli-
cation filed on the 6th of July. After consideration the Mining
Recorder decided that the property was not open for staking
until midnight of the 3rd of July, and recorded the application
of Hedlund on behalf of Hillis. From this decision the appeal
is taken.

The day that Duggan staked Montague visited the property with
the same object in view and there arranged with Duggan to allow
his staking to stand in consideration of a half interest, of which
interest he (Montague) subsequently agreed to give Trickey a
quarter.

Six days elapsed between application to Department for permission
to perform work and the granting of same. When did default
take place in respect of second year's assessment work?

Held, by the Commissioner, that if an application is made at the
time the elaim is recorded then the date of granting by the De-
partment of a request to work is equivalent to the date of
recording and the three months starts to run from that date,
which naturally has the effect of extending subsequent work to
that period.

Permission to work was not apnlied for until the 3rd and granted
on the 9th of September, the delay being caused by failure of
the solicitor acting on behalf of the staker to make the neces-
sary request, and his first work was completed in ignorance of
this fact. Under the circumstances the work should not have
been recorded, but as permission was granted some months
after recording, the Recorder having accepted the report of
work, the irregularity not being raised by either party to the
appeal, 1 do not feel I should now on that ground cancel the
claim.

Appeal dismissed.

H. L. Slaght, for appellant.
Respondent not represented by counsel.
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3rd November, 1914,

Tue CommissioNer. — Mining Claim G. G. 3875,
situate in the Gowganda Mining Division and recorded
in the name of J. J. Trickey, was placed on record on
the 27th March, 1912. The first fifteen months’ as-
sessment work was duly performed, but the second
vear’s work was not done within the time allowed by
the Mining Act, and a forfeiture occurred.

An application is now before me, on behall of
J. J. Trickey, under sec. 85 of the Mining Aect, for
relief from forfeiture in respect to Mining Claim G. G.
3875.

Forfeiture having occurred, and the land being
open for staking subject to the right of redemption
within the time limited by the Aet, it was restaked by
Howard Duggan on the 3rd July, 1914, and his ap-
plication filed the same day. On the 4th of July the
claim was staked by L. O. Hedlund on behalf of Moses
Hillis, and his application filed on the 6th of July.
After consideration the Mining Recorder at Gow-
ganda decided that the property was not open for
staking until midnight of the 3rd July, and recorded
the application of Hedlund on behalf of Moses Iillis.
From this decision the appeal is taken.

The day that Duggan staked John A. Montague
appeared on the scene with the same object in view,
but then arranged with Duggan to allow his staking
to stand in consideration of a half interest, of which
interest he subsequently agreed to give Trickey a
quarter. Montague was a_person affected by the de-
cision of the Recorder in constituting Hillis the re-
corded holder of the elaim, and therefore I think pro-
perly before me on this appeal.

It is admitted by the parties to the appeal that six
days elapsed between the transmission of the appli-
cation to do work on the claim and its permission by
the Department, and pursuant to sub-sec. (b) of sec.
79 the holder would have three months and six days
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for the performance of the first thirty days’ work.
The appellant, however, contends that the first, second
and third year’s work must date from a period three
months after the recording of the claim, and not three
months and six days from that date, as was permis-
sible in respect of the first thirty days’ work.

The forfeiture of Mining Claim G. G. 3875 oec-
curred in consequence of the second year’s work not
having been performed in time, but the question arises
upon what date did forfeiture actually take place, or,
in other words, when was the property open for
staking?

If the appellant’s contention that the six days
above referred to are not to be added to the time
within which work is to be performed subsequent to
the thirty days, thei the application of Duggan should
have been recorded, but if not then I think it beyond
question that the property was not open for staking
until midnight of July 3rd, and the Hedlund applica-
tion on behalf of Hillis was properly placed on record
as Mining Claim G. G. 4114,

By see. 78, thirty days’ work must be performed
within three months immediately following the re-
cording, subject to the exceptions in secs. 79, 80, 85,
and 86. Subsequent work, according to sec. 78, must be
performed each year for a period of three years fol-
lowing the expiration of such three months, so that a
licensee would have a full three years and three
months in which to perform the full complement of
assessment work.

Conditions which might arise to qualify the time
allowed by the Act for the performance of assessment
work are provided for by see. 79.

For expediency and precaution the Bureau of
Mines requires a licensee forthwith after recording
to obtain permission before performing assessment
work on a mining claim situate in a forest reserve.
If the Department withholds its consent for a time
then it is obvious that the period between the appli-
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cation and the permission given should not operate
against or cut down the time allowed for the full per-
formance of assessment work, and for this reason, I
take it, sub-sec. (b) of sec. 79 was introduced into the
Mining Aect.

If the first instalment of work matured between
the 16th November and the 15th April, then by sulx
sec, (e) of see. 79, the period of time hetween these
dates is in the nature of a close season and does not
run against the time allowed for the performance of
the first instalment of work. It is expressly stated
that ** this shall not have the effect of extending the
time for the performance of subsequent instalments of
work,”” but clause (b) is silent as to the effect upon
subsequent work.

The first work is to be performed within three
months following the recording, subject to the exten-
sion given by clause (b) of see. 79. That being the
case and the absence of explicit language in the clause
as in sub-see. (e), (that the extension shall not affect
subsequent work), I am of the opinion that if the appli
cation is made at the time the claim is recorded then
the date of granting by the Department of a requnest
to work is equivalent to the date of recording, and the
three months starts to run from that date, which natur-
ally has the effect of extending subsequent work that
period.

To give effect to the contention of the appellant
would be, in some cases, to restriet the time allowed
by the Aet for the performance of assessment work,
viz., three years and three months, and might work a
forfeiture in throwing the work beyond the time
allowed for application for a patent, not through any
fault of the staker, hut owing to delay by the Bureau
of Mines in giving consent for the performance of the
work.

Permission to do work was not applied for until
the 3rd, and granted on the 9th of September. This
delay was caused by the failure of the solicitor who
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had been instructed to apply on behalf of the staker,
and his first work was completed in ignorance of this
fact. Under the circumstances the work should not
have been recorded, but as the Department granted
permission to work some months after the recording,
and the Recorder having accepted the report of work,
and this irregularity not being raised by either party
to the appeal, I do not feel that I should now, on that
ground, cancel the claim, and: especially so in view of
the Department’s letters of the 14th and 30th July,
1914,

For the above reasons I would dismiss the appeal
of John A. Montague against the decision of the Min-
ing Recorder in placing on record the application of
I.. O. Hedlund on behalf of Moses Hillis for mining
claim G. (. 4114, situate in the Gowganda Mining
Division, and 1 so order.

(THE COMMISSIONER.)
McDONOUGII v. BOYD.

Btaking—Miner's License not Renewed when Lands Staked—S8pecial
Renewal not Effective to Cure Invalidity—Discovery—Agree-
ment for Purchase of Mining Rights from Locatee—Discovery
made 2nd July—Land Staked 16th of September—Delay—No
Adverse Interests.

MeD. purchased mining rights from locatee understanding such
passed with patent to locatee. When B. staked claim on land his
license had not been renewed, subsequently he took out a special
renewal license. MeD. made a discovery on 2nd of July, but did
not stake, believing he was secure under his agreement with
locatee. After B. had staked, McD. staked and adopted his dis-
covery of the 2nd of July. Both stakings were reversed by the
Commissioner,

Held, following Re Sanderson and Saville, 26 0. L. R. 616, that B.
acquired no rights by his discovery and staking of the 22nd July,
as he was not a licensee at the time and a special renewal license
had not cured the invalidity, MeD. having made a discovery in
July would have then staked had he not believed his agreement
with the locatee passed the mining rights. He had priority of
discovery and his staking of the 16th of September with the
adoption of the discovery of the 2nd of July, there being no ad-
verse interests, was not invalidated by the requirements of sec-
tion 55.
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A dispute filed by Joseph McDonough against min-
ing claim 1.-4934, situate on the north-east quarter of
the south half of lot 10, in the 2nd concession of the
township of Maisonville, transferred by the Mining
Recorder to the Commissioner for adjudication.

George Grover, for disputant.
George Ross, for Mrs. Lindberg.
J. 4. McEvoy, for respondent.

20th November, 1914,

Tue Commissioner.—This dispute was referred to
me by the Mining Recorder at Matheson for adjudi-
cation.

On the 10th June, 1914, Joseph MeDonough, by
written agreement, purchased from Marie Lindberg,
locatee of the south half of lot 10, in the second con-
cession of the township of Maisonville, the mining
rights thereon. On or about the 16th of June, upon
the instigation of MeDonough, Mrs. Lindberg applied
through the Crown lands agent at Matheson for a
patent to the lands, as her necessary settlement duties
had been performed, when upon such application
reaching the Department of Lands at Toronto the
agent was informed that a patent would issue to her
for the surface rights only, as her application as a
settler had been received on the understanding that
the mines and minerals on the lands would be re-
served. The township of Maisonville had not heen
opened for settlement under the Public Lands Act as
it was considered unfit for settlement and eultivation.
Upon the eonversation had with the Crown lands agent
at Matheson by Mrs. Lindberg and McDonough the
latter appeared to be satisfied that the minerals would
pass to her with the patent, and that his title to the
mining rights on the lands would be secure under his
agreement of the 10th of June. T find that MeDon-
ough misapprehended what the agent told him in re-
ference to the passing of the mining rights, but was




218

MINING COMMISSIONER'S CASES,

quite honest in his belief that as a result of the con-
versation the minerals passed to Mrs. Lindberg.

McDonough having met Alexander Boyd, an ac-
quaintance of his, informed him of certain discoveries
made by Maloof and Labine in the township of Mai-
sonville, and of the fact that he was prospecting the
lands in question, and advised him to try and secure
some land in the neighbourhood. Shortly afterwards
Boyd came over to the property and made an offer
for a certain interest in the mining rights procured
by MeDonough from Mrs. Lindberg. The matter was
left in abeyance. Boyd went away, and subsequently
returned on or about the 4th or 5th of July, when
MeDonough showed him a discovery he had made on
the second of the same month. An agreement to pur-
chase was not consummated hetween them, and on the
22nd of July Boyd staked a mining claim on the lands
and erected his discovery post on the discovery dis-
closed by MeDonough on the 2nd of July. On the 16th of
September last MeDonough staked the boundaries of
his discovery of the 2nd of July, and filed an applica-
tion therefor with the Recorder at Matheson. Against
Boyd’s appropriation of MeDonough's discovery the
dispute herein was lodged. It was also agreed by
counsel that the question of MeDonough’s right to
stake on the 16th of September, having made the dis-
covery on the 2nd of July, should also be disposed of
upon this trial as the point was covered by the evi-
dence already in.

During the course of the trial it was brought out
by the disputant that Alexander Boyd had not re-
newed his miner’s license for the year 1914, and that
he had, on the 18th of August following, obtained an
Order-in-Council, under sec. 86 of the Mining Aect,
allowing a special renewal of his miner’s license for
that year.

There was no intimation in the dispute filed that
this question would be raised upon the trial, but I
allowed the disputant to amend if he felt it was neces-
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sary (which I did not), provided the respondent was
not taken by surprise, but the latter elected to go on
as it was not a matter of evidence but one of argu-
ment.

It is uncontroverted that Alexander Boyd did not
renew his miner’s license No. 223-J on the 1st of
April, 1914, and had caused an Order-in-Council to
he issued on the 18th of August following allowing its
renewal.

While the decision in Re Sanderson and Saville,
26 O. L. R. 616, turns upon the effect of sec. 85 of the
Mining Act of 1908, the reasons given by Riddell, J.,
apply with equal force to a case arising under seec. 86,
and is, I think, directly in point. I feel that I cannot
usefully add anything to what was said either by the
Mining Commissioner or by Mr. Justice Riddell. I
find that Boyd aequired no rights by his discovery
and staking of the 22nd of July, as he was not a
licensee at that time,

For the above reasons it is not necessary for me
to pass upon the question of the validity of Boyd's
discovery, but I find as a fact that Boyd adopted as
his discovery the vein matter which had been dis-
closed to the eye by the efforts of MeDonough and
which MeDonough adopted as his discovery and
staked on the 16th of September.

Boyd’s staking of the 22ud of July having been
disallowed, then the question arises was Me¢Donough
within the Mining Aet when he staked on the 16th
of September a mining claim the discovery upon
which had been made on the 2nd of July. The fact
is that he would have staked the lands embracing his
discovery if at that time he had not felt that it was
unnecessary to do so in consequence of the then enr-
rent public opinion that the mining rights passed to a
locatee of public lands by virtue of the legislation of
1913 and of his conversation with the Crown lands
agent at Matheson, which T have already found he
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misapprehended. Having learned that Mrs. Lindberg
might not be entitled to the mining rights upon the
lands on which he had made a discovery, and that
Boyd had staked a claim thereon, MeDonough, in order
to protect himself, proceeded to acquire his discovery
through the medium of the Mining Act. I do not
think sec. 55 of the Act stands in his way. While ex-
pedition is required to be used by a staker after a dis-
covery, it could not be argued under this section, and
under the circumstances in this case that MecDonough
was not justified in staking the lan s ag he did some-
time subsequent to his discovery. He was the first
licensee to make a discovery of valuable mineral in
place, as alleged, and was justified in subsequently
appropriating it under the terms of the Mining Act,
as he did. On the date of the trial there were no in-
tervening rights except that of Boyd. T do not pass
upon the validity of MeDonough’s discovery or that
of his staking.

I would therefore order that mining claim 1.-4934,
situate on the north-east quarter of the south half of
lot 10, in the second concession of the township of
Maisonville, be cancelled, and the application of Joseph
MeDonough now on file in the recording office at Ma-
theson he placed on record.
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(THE COMMISSIONER.)
BARTLEMAN gr aL. AND FRANKER.

Staking—~Surveyed Terrvitory—Claim Staked not as Applied for—
Discovery Outside Land Applied for—Insufficient Discovery.

F. applied for the S.W. of the S.E. 1, of the S. 1, of lot 12, con. 3,
Tisdale township. The west boundary of the eastern claim as
staked by J. was near the centre and west of the S.E. 1, of the
lot, and the Nos. 1 and 4 posts were placed approximately north
of the north boundary of the !4 lot applied for, the result heing
an overlapping and confliction of claims creating invalid stakings.
The discoveries were within the lines staked, but that for *he
west claim was situate on the north-east claim, and it being sur-
veyed territory the discovery should have been within the land
applied for. Baird v. Paquette (Price), M, C. C. 419, MclLeod v
Armstrong (Godson), M. C. C. 71,

Also held that sec. 59, s8.-8. (6), did not apply, and that the discov
eries made by F. were not of valuable mineral in place

Dispute filed by Thomas M. Wilson et al. against
mining claims P-6913 and P-6914 and referred hy the

Mining Recorder to the Commigsioner for disposition.

J. E. Cook, for disputant.
H. L. Slaght, for respondents.

28th December, 1914,

Tue ComwmissioNner—Mining Claims 6380 and
(381-P, situate in the Poreupine Mining Division and
being the south-west and south-east quarter of the
south half of lot 12 in the 3rd concession of the town-
ship of Tisdale, were officially cancelled in consequence
of non-performance of assessment work. The re-
corded holders, represented by Thomas M. Wilson,
applied to me for relief against forfeiture, which
application T have refused.

On the 8th of July, 1914, the same claims were
recorded in the name of Z. Hart as Nos. 6913 and
6914-P, having heen staked by A. Franker on Hart’s
license.

Thomas M. Wilson, on hehalf of himself and his
co-holders, J. P. Bartleman, .J. P. McLaughlin and R.
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Bannino, filed a dispute against the Franker applica-
tions and the matter was referred to me by the Mmmg
Recorder for adjudication.

On the 16th of July, Bartleman, on behalf of him-
self and his co-holders, staked the same quarter section
covered by 6380 and 6381-P, and had his applications
therefor placed on file. This restaking by Bartleman
was an attempt to again regain control of the claims
in the event of their application for relief from for-
feiture being refused, and the attack upon the Franker
stakings succeeding.

Franker’s applications are for the south-west and
south-east quarters of the south half of lot 12 in the
3rd concession of the township of Tisdale. This lot
is surveyed into quarter sections, and the applications
were properly made under the Mining Aet for the
particular section alleged to have been staked.

The boundaries of the claims staked by Franker
are inconsistent with the lands applied for. The west
boundary of the eastern claim is situate near the cen-
tre and west of the south-east quarter of the lot, and
the number one and four posts are placed approxi-
mately seven chains north of the north houndary of
the said quarter, the result being that his west claim
takes in the south-west quarter and part of the south-
east quarter of the said lot, and the north boundary
line is much beyond the true boundary of the south-
west quarter,

His alleged discoveries are within the lines of the
claims staked, but both situate on the north-east quax-
ter, so that his discovery for the west claim is not upon
the lands applied for.

As this is surveyed territory the discovery and dis-
covery posts must be within the limits of the land
applied for, and such not being the case the applica-
tion for the south-west quarter is invalid on this
ground alone.

Baird v. Paquette (Price), M.C.C., 419; McLeod
and Armstrong (Godson), M.C.C., 71
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The lands were badly staked and no explanation
offered. The owner is not entitled to the protection
of sub-sec. 5 of sec. 59 of the Mining Act, even if it
could be said to be applicable.

The discoveries made by Franker were not of
valuable mineral within the meaning of the Act. The
respondents Franker and Hart relied upon their affi-
davit of discovery and did not give any further evi-
dence of the nature of the discoveries sworn to. Upon
the evidence tendered by the disputant at the trial I
felt that the discoveries were not ‘‘in place,”” but in
order to fully determine the matter I instructed Mr.
James G. MeMillan, an Inspector of Mines, to make an
examination and file a report, which he did. Both
sides were notified and accompanied Mr. McMillan
when the inspection was made, and subsequently I
heard argument of counsel upon the report. His re
port supports the evidence of the disputant, and T

now find that the discoveries made by Franker were
not such as were contemplated by the Aect, and are
therefore invalid.

Collom v. Manley, 32 S. C. R. 371,

At the trial counsel for the respondents sought to
attack the discoveries made by Bartleman on the 16th
of July. He relied upon his cross-examination of
Bartleman and Wilson, but counsel for the dispatant
objected to this procedure on the ground that a dispute
had not been filed or served and the matter was not
properly before me, and if it was then he was entitled
to notice in order to prepare his case. In order to
avoid multiplicity of disputes, I have, in a number of
cases, allowed such procedure, but only when I was
convinced that the party attacked was not taken by
surprise. Mr. MeMillan’s report touches upon the
Wilson or Bartleman discoveries, but unexplained it
is too meagre for me to pass an opinion upon; neither
could T find upon the evidence of Wilson or Bartleman
brought out under ecross-examination that the dis-
coveries were insufficient. I will not pass upon the
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discoveries made by Bartleman on the 16th of July.
Upon the Bartleman applications being placed on
record a dispute can be filed in the regular way if an
interested party so desires.

Dispute allowed with costs and claims P-6913 and
P-6914 cancelled.

(THE COMMISSIONER.)

WILSON g1 an. v. HART AND FRANKER.

Application for Relicf from Forfeiture — * Not Incapacitated
Through [Iliness " —Laches-~Jurisdiction of Recorder—Section
NO—Lands Restaked,

At the time the application was made, the holders of the claim
were “not incapacitated through {llness,” and the informal ap-
plication by telephone was properly refused by the Recorder.
A misunderstanding or inexcusable laches is not a ground for
relief upon application under section 80 of the Act.

The jurisdiction of the Recorder under section 80 is quite definite
in its terms, and should be readily understood

An application to the Commissioner for relief from
forfeiture and reinstatement of the elaim.

J. E. Cook, for Applicants,
H. L. Slaght, for Respondents.

28th December, 1914.

Tue CommissioNner.—The interests of the holders
of Mining Claims 6380 and 6381 P, situate in the
Poreupine Mining Division, having ceased through
forfeiture, an application is now hefore me for relief.

That the first year’s work was not done or recorded
within the time required by the Mining Act of Ontario
is an acknowledged fact.

Thomas M. Wilson was an active member of a
syndicate of four who controlled the claims, and to
him was left the task of causing to be performed the
necessary assessment work upon the said properties
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About the middle of March, 1914, Mr. Wilson spoke
to Samuel Johnston about work being done and found
that there was too much water on the land to permit
of it then being carried on.

On or about the 10th of April, Wilson became sick
and was confined in the Porcupine Hospital from the
14th of April until the 3rd of May, 1914. Between the
20th of May and the 16th of June and subsequently
he was about attending to his business.

Around the 20th of May he telephoned the Mining
Recorder at Porcupine, relating his illness and asking
for an extension of time, which the Recorder is said
to have consented to. The verbal application was not
noted by the Recorder in the hooks of his office nor
did he grant an extension.

At the time the application was made the holders
of the claims were ““ not incapacitated through ill-
ness,”” and the informal application by Mr. Wilson
was very properly refused or not acted upon by the
Recorder.

Mr. Wilson, no doubt, was quite honest in his belief
that his application had been granted, but he assumed
too much in relying upon the indulgence of the Re-
corder in carrying him and his co-holders for an un
determined period, and during a time they could very
casily have had the necessary work performed.

A misunderstanding or inexcusable laches are not
grounds for relief upon an application of this kind,
and especially so when the claims have heen restaked.

The jurisdiction of the Recorder under Section 80
of the Mining Act is quite definite in its terms and
should be readily understood by every lay mind.

I order that the application herein be refused with
costs to be taxed upon the County Court scale.
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8 0. W. N. 360.
FRANKER AND BARTLEMAN.

Dispute—Discovery—Meaning of " Valuable Mineral in Place"—
Quarry Claim.

The dispute turned on the question of discovery and the right to
stake a quarry claim over a subsisting mining claim. In view of
the conflict of evidence the Commissioner “viewed” the dis-
covery, and on his view and the evidence, beld the discovery
such as was required by the Mining Act.

That it is always difficult to get a decided affirmative opinion that
the discovery is such as I8 required by the interpretation clause
respecting “ valuable mineral in place,” sec. 2 (x) and that
the honesty of the licensee making the discovery should be con-
sidered in conjunction with the bona fides of the discovery.

Franker staked the same lands as a gravel claim.

Held, by the Commissioner, that he had a right to do so, and that
a mining claim and quarry claim can co-exist at the same time,
On appeal by Bartleman to the Appellate Division,—

Held, that where land is under staking or record as a mining claim
there is no right to stake out or record a quarry claim upon
any part of it unless the mining claim has lapsed or been
abandoned. See 5 Geo. V., c. 13, s. 13, amending sec. 118 (2).

The respondent on the appeal contended that Bartleman had not
made a discovery of mineral in place.

Held, that the conclusion of the Commissioner was correct, and
that there was a discovery of “ valuable mineral in place.”

J. E. Cook, for Bartleman.
R. L. Slaght, for Franker.

4th February, 1915.

Tue CommissioNner.—The respondent in this case
is a member of a syndicate who were the recorded
holders of the claim in question, 6381p, which was
cancelled for failure to complete the necessary assess-
ment work required by the Mining Act. An applica-
tion was then made to me for relief from forfeiture,
which T disallowed. While the claim was open, and
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pending the application for relief, it was restaked by
Franker as 6194p. In the meantime Bartleman re-
steked the claim and tendered an application therefor
which was placed on file, and at the same time disputed
Franker’s staking and discovery. After hearing the
Bartleman dispute against Franker, and having re-
ceived the report of James (. McMillan, the Mining
Inspector, in regard to Franker’s discovery, I caused
the claim to be cancelled and the Recorder then placed
on record Bartleman’s application, which is now known
as No. 6992p.

Franker now retaliates by disputing Bartleman’s
discovery made upon claim 6992p, and as a flank move-
ment staked the same lands as a quarry claim under
sec. 118 of the Mining Aect.

The dispute having been transferred to me by the
Mining Recorder at Porcupine, is, with the querry
claim application of Franker, now before me for ad-
judication.

The sole attack by Franker is upon the ground that
Bartleman did not make a discovery of valuable min-
eral in place, and the disputant rests his case upon the
evidence of Franker, the report of James (. MeMillan
filed in the case of Bartleman v, Hart and Franker
(Godson), M.C.C., 2561, and cross-examination of the
respondent’s witnesses,

The discovery relied upon by Bartleman was made
on the 16th of July, 1914, while, on account of pending
proceedings, his application was not placed on record
until the 15th of January, 1915. The Mining Inspee-
tor was only asked to investigate the discoveries made
by Franker on the lands in question and a claim to the
west thereof, but when making hig report he referred
to the Bartleman discovery, which comment is now in
evidence as part of the disputant’s case. If the res-
pondent at the trial had objected to the report being
used against him I would have upheld him, but as it
is now upon the record I will pass upon it.

M.00—17
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Bartleman and his associates having received short
notice of the Inspector’s visit could not in the mean-
time sufficiently de-water the pit or trench in which the
discovery is situated in order to allow a proper in-
gpection, and consequently the inspection was made
under unfavourable circumstances and with only four
or five feet of the vein exposed. Mr. MeMillan refers
to the Bartleman discovery as follows: ‘‘ The dis-
covery on the east lot consists of a splash of quartz
exposed ina trench from four to six feet deep.”” What
he means by a splash of quartz I am unable to say,
and his unqualified report on this discovery, I think,
is due to the water in the trench and the limited time
in which he had to make the inspection, which was said
to have oceupied not more than ten minutes, as it was
necessary for him to leave by train in order to keep
an iln]mrtmn engagement,

Franker was with MeMillan and states all he saw
was “‘Country rock and a little splash of quartz on the
side of the rock’—*‘two splashes in the side of the
rock and a stain a foot long,”” which he could not call
a vein or valid discovery.

Both Bartleman and Wilson maintain that the dis-
covery consists of a quartz vein, varying in width
from 10 to 18 inches and exposed for 9 feet in an over-
burden of about 4 feet of soil and snow. Bartleman
saw in the vein iron and copper pyrites, and from a
sample taken visible gold. Wilson thought it a dis-
covery of a valuable quartz vein with exposed miner-
alization. Mr. W, G. Dickson, a Mining Engineer of
28 vears experience, of which 814 vears had been spent
in the Cobalt and Porcupine Camps, inspected the
discovery and deseribed it as ‘‘a quartz vein in place
from 18 to 14 inches wide and exposed for a length of
0 feet.”” Country rock, he stated, was interspersed
with the quartz in irregular quantities throughout the
length of the exposed vein, but that was characteristic
of the veins in the Porcupine mining division. He saw
in the vein iron sulphides, and indication of mineral,
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and in his opinion the vein matter indicated gold or
precious metal of some kind. He would stake it as a
gold claim.

As the disputant would not admit more than “‘a
splash of quartz on the side of some country rock,”
and Mr. Dickson’s evidence supported in full the testi-
mony of the respondent and Wilson, I felt that I
should like to see the discovery myself in order to, if
possible, reconcile the divergent statements. Aecting
under the power given me hy see. 139 of the Aet 1
intimated upon the close of the case that I would next
morning go over to the claim and requested the liti-
gants to accompany me. Mr, Franker found it incon-
venient to do so, but was satisfied that I should view
the discovery in his absence. Messrs. Wilson and
Bartleman were present. As I do not possess any
special knowledge or skill in mining I merely made
“a view” of the discovery. I would agree with Mr.
Dickson’s description of the discovery, and after “*a
view” T am unable to understand the expression
“splash’ as applied to this discovery, as I would
consider it a well-defined quartz vein.

The vexed question now arises is it a discovery of
“*valuable mineral in place,”” such as is meant hy sec.
24X of the Mining Act?

To read the clause to a mining engineer and then
ask the question if the discovery comes within the said
section, causes an immediate juggling with words and
side-stepping of the question. If he ventures the
opinion that the discovery is ‘‘capable of being de-
veloped into a producing mine, likely to be workable
at a profit,” and his forecast should not bhe fulfilled,
his professional standing in the community becomes
impaired, so that it is only natural that the most ex-
perienced engineer might baulk at an unequivocal
answer in the affirmative. Dickson said he would have
staked the discovery as a gold claim, and thought it
auriferous quartz. He considered the vein charaecter-
istic of the district and which had produced values.

e -

e —

it




260 MINING COMMISSIONER'S CASES,

That mineral was discovered is supported by the
evidence adduced on behalf of the respondent, and I
would find that the discovery had financial worth. I
think the evidence justifies the supposition that the
discovery might be developed into a producing mine
likely to be workable at a profit.

The Mining Act is intended to encourage and stim-
ulate the exploitation of the mineral wealth of the pro-
vince. In order to prevent indiseriminate staking
and consequent blanketing or tieing up of Crown lands
a bona fide discovery is necessary, but I feel that in
the interpretation of ‘‘ valuable mineral in place,”” I
must look to the bona fides of the discovery in con-
junction with the honesty of the discoverer. In this
case the vein was exposed in low-lying land desecribed
as quagmire with considerable overburden, and was
found after diligent probing with an iron rod.

I think the industry of the discoverer should be
rewarded, and I am therefore inclined to give Bartle-
man the benefit of the doubt and find that his discovery
was a valid one within the meaning of the Mining Aect,
and in so doing I feel the real merits will be satisfied
and substantial justice done.

I think Franker was entitled to stake the same
lands as a gravel claim under sec. 118 of the Act. He
swears to a discovery of gravel, and in his evidence
describes it as ‘‘gravel and boulders’’ within an area
of 20 chains north and south and 5 chains wide. A
gravel pit is being operated about a quarter of a mile
away and there is evidence that the soil in the vicinity
is composed of sand and gravel. From a perusal of
sub-secs. 1 and 3 of sec. 118 I am of the opinion that
a mining claim and a quarry claim can co-exist at the
same time., The gravel, if any, seems to be at the
south-east corner of the claim and operations would
not likely extend to or interfere with the development
of the mining claim, nor does there appear to be muca
chance of a surface rights claim being established by
the quarry claim holder.

N e
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I allow the application of Franker for a quarry
claim.

I order the dispute filed by Franker against mining
claim P-6992 to be dismissed.

From this decision Bartleman appealed to the Ap-
pellate Court, the appeal being heard by MerepiTH,
(.J.0., Garrow, Macrarex, Macee and Hopeixs, JJ.A.

H. E. Rose, K.C., for Bartleman, the appellant.
Franker not represented.

Appeal by Bartleman from a decision of the Mining
Commissioner dated the 4th of February, 1915.

The judgment of the Court was delivered by

Mereprth, C.J.0.—The question for decision is as
to the right to stake out and record as a quarry claim
land already staked out and recorded as a mining
claim, and not lapsed, abandoned, cancelled or for-
feited.

The right to stake out and record a quarry claim
is conferred by sec. 118 of the Mining Act of Ontario,
R. 8. 0. 1914, ch. 32. The right is to stake out and
record ‘‘as a mining claim, to be called a quarry
claim, lands containing any natural bed, stratum or
deposit of limestone, marble, clay, marl, building
stone, sand or gravel” (sub-see. 1), and by sub-sec, 1
and sub-sec. 2 certain exceptions are made as to the
lands which may be so staked. By sub-sec. 3 it is pro-
vided that a quarry claim shall not interfere with the
right of a licensee to stake out a mining claim on the
lands embraced in the quarry claim, and where a min-
ing claim is so staked out, the respective rights and
duties of the licensee and of the holder of the quarry
claim are defined ; and by sub-see, 4 it is provided that
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except as provided in sub-sec. 3 the rights and duties
of the holder of a quarry claim shall be the same as
those of the holder of a mining claim, and that all the
provigions of the Act as to mining claims shall, except
where inappropriate, apply to quarry claims.

Having regard to these provisions and especially
to the fact that the quarry claim is to be staked out
and recorded as a mining claim, and to the potential
rights of the holder of a mining claim to obtain a
patent of the land embraced in his claim, and the_ pro-
visions of sec. 34 of the Mining Act, it is clear, I think,
that where land is under staking or record as a min-
ing claim there is no right to stake out or record a
quarry claim upon any part of it unless the mining
claim has lapsed, or bheen abandoned, cancelled or
forfeited; and indeed, that section, as 1 read it, ex-
pressly so provides,

In addition to this the fact that by sec. 118 it is
provided that the staking out of a quarry claim is not
to interfere with the right of a licensee to stake out a
mining claim on the land embraced in the quarry, in-
dicates clearly, T think, that the framer of the Act
recognised that the effeet of sec, 34 is what I take it to
be; and, therefore, inserted the provision 1 have just
mentioned to do away with the operation of it to the
extent of permitting a mining claim to be staked out
on lands already embraced in a quarry claim, but made
no provision for the converse case and thus left it +o
the operation of sec. 34.

The appeal should be allowed and the decision of
the Commissioner reversed, and -there should be sub-
stituted for it an order dismissing the application of
the respondent for the recording of the quarry claim,
with costs, and the costs of the appeal should be paid
by the respondent.

Since the foregoing was written the respondent
has applied to be heard, and has put in a written argu-
ment, the main purpose of which is to show that the
appellant had not made a discovery of mineral in
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place, or valuable mineral in place, within the mean-
ing of the Act, and was therefore not entitled to stake
out and record the mining claim which he has been
allowed to record.

It is a sufficient answer to this contention that
there is no appeal by the respondent from the decision
of the Commissioner in this regard; but, if there were,
I see no reason for differing from the conclusion of
the Commissioner, which was based not only upon the
oral testimony but also upon a view taken by the
Commissioner of the locus in quo.

Nore.—~In order to make it clear that where land is under staking

as a mining claim, there is no right to stake out or record a

quarry claim upon any part of it: Sub-section (2) of sec. 118

(R. 8. 0. 1914), cap. 32, was amended by 5 Geo. V. cap. 13,
sec. 13.
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EVIS v. YOUNG.
DITTMAR v. YOUNG.

Appeal from Decigion of Mining Recorder—Staking—Priority—

Merits —Deceit—Estoppel—Substantial Justice — Abandonment
~Public Lands Act.

The appellants having priority of staking and having tendered their
applications to the Mining Recorder in due course and the val-
idity of their respective stakings not being questioned, they would
be entitled to succeed upon the appeal if priority was the sole
question to be determined.

W., a locatee of the land in dispute and a resident thereon for
eight years, being led to believe the mines and minerals would
pass with a patent under the Public Lands Act, agreed to sell
part of the property to Y., including mines and minerals, and
received part of the purchase money.

Learning the appellants had staked claims on his land W, five
days afterwards, staked the same lands and recorded them. From
the refusal of the Mining Recorder to record the applications of
the appellants they appealed to the Mining Commissioner.

Held by the Commissioner, that E. intended to deceive W. into the
bellef that he had acted as W.'s agent when staking the claims,
and that W. was justified in relying upon the admissions made
by E. That E. acting for D. the latter was bound by E.s acts
and admissions.

The law of estoppel applied and the applications of W. were rightly
recorded notwithstanding the priority of staking by the appel-
lants.

W. had previously staked the claims in October, 1914, but did not
record, understanding the mines and minerals would pass to him
as a locatee.

Held, even though he had not abandoned before staking in De-
cember, 1914, there was no attempt to “ blanket " as he had dis-
olosed to the Mining Recorder his previous staking

As the township of Maisonville had not been opened for settle-
ment under the provisions of the Public Lands Act, the mines
and minerals did not pass with a patent,

Appeal from decision of the Mining Recorder re-
fusing to record two claims staked in the township of
Maisonville and prior to the applications subsequently
recorded by the respondent W,

A. G. Slaght, for appellants,
W. 4. Gordon, for respondent.
20th March, 1915.

Tue CommissioNer.—The appellants, Frank Evis
and Arthur Dittmar, have appealed against the deci-
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sion of the Mining Recorder at Matheson refusing to
record their applications for mining claims situate on
the north-east, south-east and south-west quarters of
the north half of lot eight in the first concession of
the townsghip of Maisonville,

On the 2nd of December, 1914, Evis staked mining
claims on the north-east and south-east quarters, and
the same day Arthur P. Dittmar staked a claim on the
south-west quarter of the part lot in question. They
tendered their applications therefor to the Recorder
on the 17th of December and on the 29th they were
placed on file, but not recorded.

On the 7Tth of December, 1914, the same quarter
sections were staked for J, Walter Young by A. J. T.
Wendt Wriedt, and the next day the applications were
handed to the Recorder, who placed them on file, On
the 30th of the same month the Recorder decided to
place the Young applications on record, and the claims
applied for became known as L, 5142-5143 and 5144.

On the 29th of December, when the applicants ap-
pealed under see. 133 of the Mining Act, there were no
subsisting mining claims recorded against the lands,
as the Young applications were not placed on record
until the 30th of the same month or next day.

As soon as the claims were recorded it would have
heen more in accordance with the practice for the
appellants to have filed a digpute under seec. 63 of the
Act, but T intimated at the trial that I would hear the
matter as though a digpute had been filed.

The lands upon which these claims were staked
were occupied by A. J. T. Wendt Wriedt, an appli-
cant for purchase, and in possession with the consent
of the Crown.

The township of Maisonville had not heen opened
for settlement under the provisions of the Public
Lands Aect, but Wendt Wriedt and other settlers had
heen allowed to take up certain lots, as it was said
they were suitable for eultivation. By a recent amend-
ment to the Public Lands Act the mines and minerals,
if not specially reserved, passed to the locatee or pur-
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chaser when a patent was taken out, but a difference
of opinion arose as to the right of such settlers in the
township to the benefit of this provision, inasmuch as
this township had not heen formally opened for settle-
ment in accordance with the provisions of the Act.
-Such being the case most of the settlers’ lands in this
township were staked by parties other than the loca-
tees, and in this way the present situation arose.

Wendt Wriedt has been on this particular lot for
the past eight years, improving, cultivating it, and in
other respects has lent his assistance in establishing
a school and improving the roads in the township.

On the 5th of Angust, 1914, Wendt Wriedt entered
into a written agreement with .J. Walter Young where-
by he agreed to sell a part of the said lot, together
with the mines and minerals thereon, and has received
all the purchase money with the exception of five hun-
dred dollars, which is held back until such time as
a patent issues to Wendt Wriedt,

[ think Wendt Wriedt quite honest in his belief
that the mines and minerals would pass to him with
his patent, but he became anxious owing to the pro-
miscuous staking of claims on the lands of this eolony
in Maisonville, and in October last he staked three
mining claims on his farm having the same houndaries
as the elaims now before me. Evis, who is a neighbor
of Wendt Wriedt, assisted him in the staking. Wendt
Wriedt did not record his applications, as he was in-
formed hy an officer of the Crown, who had good rea-
son for making the statement, that the minerals he-
longed to him and that he need not record his appli-
cations and he did not. In December Evis, Dittmar
and Chouninard entered into an agreement to procure,
if possible, the mineral rights on the Wendt Wriedt
property, and on the 2nd of December staked the
claims hefore referred to. About this time Young felt
that Wendt Wriedt should stake the same claims in
order to safegnard his interests under the agreement,
and this Wendt Wriedt did on the 7th of December,
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and subsequently secured his applications to be placed
on record notwithstanding the prior applications of
Evis and Dittmar for the same lands.

Both Evis and Dittmar have priority of staking
over Wendt Wriedt, who staked for Young, and their
applications were tendered to the Recorder within the
time allowed by the Mining Act, and as the sufficiency
of their staking of the claims has not been successtully
attacked the appeal would be allowed if the question
of priority was the sole determining point in the case,

Both Evis and Dittmar knew that Wendt Wriedt
had agreed to sell the mines and minerals to Young,
and Evis was aware that Wendt Wriedt had, in Octo-
ber, staked these same claims in order to protect
Young under his agreement with him. Notwithstand-
ing this knowledge and the faet that they were neigh-
hours Evis was a party to a deliberate agreement with
Dittmar and Chouinard to get title to mining claims
that might be found on the Wendt Wriedt farm to the
detriment of Wendt Wriedt and loss of Young.

On the night of the 7th of December, after Wendt
Wriedt had staked the claims, he met Evis at the
station at Sesekenika, when on the way to the Record-
ing Office to record his applications and told Evis he
had seen his stakes on the ground, to which Evis re-
plied, ** There was a lot of people around so I went up
and put up posts to protect you,”” to which Wendt
Wriedt said, *“ I have staked; can I go on and re-
cord?’’ and Evis replied, ** Yes, it is all right.”” Ainar
Klandereud overheard this conversation. About the
9th of January following Charles Labine met Evis,
who told him that he had staked the claims for Wendt
Wriedt and expected to he compensated for it. Evis
also told Gilbert Labine, ““ T did it to protect Wendt
Wriedt.””  Christian Sorenson, a witness called hy
the appellants, also overheard the conversation he-
tween Evis and Wendt Wriedt,

Evis played a deceitful role throughout; when he
met Wendt Wriedt at the station he was aware that
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he had entered into an agreement with Dittmar and
Chouinard to stake these very claims, and while he
talked well but not wisely with the two Labines, he,
no doubt, meant to rely upon his rights, if any, under
the staking of the 2nd of December. I believe he
made the admissions given in evidence and the reason
why was his moral inability to admit hig act of injus-
tice to Wendt Wriedt. Evis now contents himself
with saying that he does not remember the several
conversations referred to; I find that they took place
and were truly related.

Such being the facts in the case and Evis and Ditt-
mar now standing on their rights, what legal effect
have the admissions of Evis on his and Dittmar’s right
to be recorded for the claims in priority to Young?
What Evis said to Wendt Wriedt neither assisted or
retarded his making title to the claims. It was not
within Evis’ power to get Wendt Wricdt’s application
on record merely by saying that he 'ina the right to
do so, as that was a matter for the determination of
the Mining Recorder, and especially so as Fvis and
Dittmar then had prior applications on file which they
had not officially withdrawn. There is no doubt Evis
meant, for the time being, to deceive Wendt Wriedt
into believing that he had acted as his agent when he
staked the claims. Wendt Wriedt was justified in
relying upon the statement of Evis that the three
claims had been staked for and on his behalf. Tt is
true that what was said did not alter Wendt Wriedt’s
position, but he was lulled into a sense of security by
the admissions and only disillusioned on the 29th of
December, when the appeals were taken. There is no
evidence that between the Tth and 29th of December
that either he or Dittmar informed him of their en-
deavour to place their applications then on file on
record. If Wendt Wriedt, relying upon the Evis and
Dittmar staking as done on his behalf, had not placed
his own applications on file and used his best endea-

s
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vours to put them on record, he might have lost the
claims, as it is apparent that Evis meant to deceive
Wendt Wriedt, and it is not necessary to enquire into
his object. Evis must be held to have spoken for
Dittmar as the latter was not at the trial, and I feel
that Evis was the prime mover in the staking. Neither
Evis nor Dittmar should now be allowed to say that
their stakings on the 2nd of December were not for and
on behalf of Wendt Wriedt. Estoppel is a rule of
evidence, and while I admit that it may be straining
the principles to apply them to the facts in this case, 1
can only do substantial justice and give judgment on
the merits by invoking its aid. The principle of estop-
pel as enunciated in the Encyclopaedia of Law, 2nd
edition, at page 431, aids my endeavour to do justice
between the parties, and it is ag follows: ‘ It appears
therefore to be a prevailing rule that it is not essential
that the conduct creating the estoppel should be char-
acterized by an actual intention to mislead and de-
ceive, If, whatever a man’s real intention may be, he
80 conducts himself that a reasonable man would take
the act or representations to be true, and believe that
it was meant that he should act upon it as true, the
party making the representations will be precluded
from contesting it.”’

After the staking in October Wendt Wriedt did not
abandon as required by the Mining Aet, but I do not
think his restaking could be precluded on this ground
as what he did did not amount to a blanketing of the
claims, and “in any event he disclosed his staking of
Oectober to the Mining Recorder.

As to costs. The uncertainty as to whether this
land was open to staking or not has practically led to
this controversy, and notwithstanding Evis’ unmoral
act there was some justification in law for doing what
he did, so I will not give costs.

T order the three appeals herein against the north-
east, south-east and south-west quarters of the north
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half of Lot eight in the first concession of the town-
ship of Maisonville, and being Mining Claims L. 5142,
5143 and 5144, be disallowed but without costs.

(THE COMMISSIONER.)
PETERSON v. WILSON Eer aL.

Appeal from Decision of Mining Recorder — Non-performance of
Working Conditions—Application for Relief from Forfeiture—
Restaked before Report Filed—Notice of Appeal not Recorded
—Pending Proceedings.

Forfeiture for non-performance of work took place with respect
to mining claim recorded in the name of L. Lands were restaked
and claim recorded by H., who happened to be one of the
respondents. Within three months from default, L. filed proper
report of work when Mining Recorder cancelled the H. claim.
From this decision W. appealed to Mining Commissioner. Before
appeal was heard, L. claim again became open and restaked by
P.,, who was refused right by Recorder to record as W, appeal
was not disposed of. From this decision P. appealed and both
appeals were heard together and held by Commissioner—

That notice of appeal by W. was not properly entered, s. 133 (3).
and the appeal could not be considered a * pending proceeding ™
under sections 80 or 85, as it was not properly launched and was
abortive. That the H. claim was properly cancelled by the
Recorder when proper report of work filed by L. That in any
event W. had not performed working conditions, and was not
protected by pending proceedings nor had any application been
made under section 80 for an extension of time. The land was
open when staked by P., but recorder acted properly in refusing
to record until the notice of appeal by W. had heen disposed of
or removed from the records.

Appellant in person.
William A. Olmsted, for respondent.

13th May, 1915.

Tue CommissioNer.—Mining Claim 13338, situate
in the township of Tisdale in the Porcupine Mining
Division, was staked and recorded in the name of A. G.
Lindburg. The last year’s work was not filed within
the time preseribed by the Mining Aet and forfeiture
took place.

—
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The lands then heing open for staking, William
Hersee, on the 5th of March, 1913, restaked it as Min-
ing Claim 6310-P., and transferred his interests to
Thomas M. Wilson, who disposed of a quarter interest
each to A. Charles Dorschmer and Robert William
Eopps.

On the 31st of March, 1913. and within the redemp-
tion period, Lindburg filed a proper report of work,
together with the necessary fee, which was accepted
by the Recorder and Mining Claim 6310-P was ecan-
celled.

On the 14th of April, 1913, the recorded holders of
former claim 6310-P, filed with the Recorder a notice
of appeal to the Mining Commissioner against the
decision or act of the Mining Recorder, cancelling
claim 6310-P., and reinstating eclaim 13338 on the
ground of *‘ non-performance of certain work.”’

Mining Claim 13338 again became forfeited on the
4th of November, 1913, through failure to apply and
pay for a patent thereto.

On the 1ith of February, 1915, C. F. Peterson
staked and applied for the same lands, his applica-
tion being placed on file only as the appeal launched
by Wilson and his co-holders had not then been dis-
posed of. From the decision of the Mining Recorder
refusing to record the application of C. F. Peterson
he appealed to the Mining Commissioner, so that I
have now before me a rather obsolete notice of appeal
filed by the holders of P-6310 and that of Peterson.

Wilson undertook, on behalf of his co-holders, the
carriage of their appeal, but did no more than file it
with the Mining Recorder. He understood the notice
of appeal had been served upon Lindburg by a clerk
in the office of the Mining Recorder. That the notice
of appeal was not served upon Lindburg by any clerk
in the Recording Office has been proved by the evidence
of Mr. Fred. Graham, nor did the Recorder or any of
his clerks undertake to effect service, as it was not
part of their duty to do so, and in the absence of any
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direct evidence of service I must find that notice of
appeal was not served upon Lindburg, or, at least, not
within the time specified by sub-sec. 3 of sec. 133 of
the Mining Act,

Mining Claim 13338 has ceased to exist by effluxion
of time and the Wilson appeal became abortive through
non-service, and from the elimination of the subject
matter of the appeal Mining Claim 6310-P. was pro-
perly cancelled by the Recorder, when a proper report
of work was filed by the holder of claim 13338.

The Wilson appeal could not be considered a
‘“ pending proceeding,”” as it was not properly
launched, and even if it had been the laches of the
appellant in bringing it to trial could not be over-
looked, as its effect was to create a blanketing of the
property for a time within the pleasure of the appel-
lants.

Claim 6310-P. became in default in consequence of
non-performance of work. An application was not
made by the holders of the claim to the Recorder to
extend the time for the performance of work on ac-
count of pending proceedings under sec. 80 of the Aet,
and even after Claim 13338 was cancelled on the 4th
of November, 1913, and it could be said 6310-P. auto-
matically took its place, no sufficient excuse is offered
for not prosecuting the appeal with due diligence or
for neglect in complying with the working conditions
required by the Mining Aect.

It would be against the spirit of the Mining Act to
give priority to Wilson and his co-holders to the lands
in question, inasmuch as they have slept upon their
rights for a period of two years and have stepped in
only when the land was sought to be uppropriated by
another staker.

I find that when the Peterson apphcanon was filed
the lands were open for staking, and his application
therefor should have been placed on record. The Min-
ing Recorder acted quite within his diseretion in refus-
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ing to record the Peterson application until the title
to the ground had been passed upon by me.

I order the appeal of Thomas M. Wilson, A. Charles
Dorschmer and Robert William Eopps be dismissed
and that the application of Charles F. Peterson for the
lands known as the south-east quarter of the south
half of Lot six in the third concession of the township
of Tisdale, in the Porcupine Mining Division, be
placed on record.

(THE COMMISSIONER.)

SHIELDS v. PORCUPINE EAST LAKE MINING
COMPANY, LTD., AND JOHN H. McDONALD.

Work Performed—Judgment Creditor—Trustee—Fizing Ownership
of Claims—Relief against Forfeiture.

S. had judgment against the Porcupine East Lake Mining Com-
pany, Limited, for assessment work done on certain claims in
the township of Whitney. The claims were recorded in the
name of John H. McDonald, and the applicants asked a declara-
tion that McDonald held for the company, and as trustee only.

Held, by the Commissioner—The P. E. L. M. Co'y Limited was
the true owner of the claim.

That the application was properly made under section 123 of the
Act, as it was a “question ” of title,

The claims being in default, a recommendation was made under
section 86 for rellef against forfeiture and reinstatement.

Application by Charles B. Shields to have it de-
clared that Mining Claims P-2700, 2701, 2702, 2703,
2704, and 2705, township of Whitney, were held in
trust by the recorded holder for The Porcupine East
Lake Mining Company, Limited.

H. L. Slaght, for claimant.
Day, Ferguson ¢ 0’Sullivan, for respondents.

M.c.0—18




274 MINING COMMISSIONER'S CASES,
10th June, 1915,

Tue CommissioNer.—The claimant herein on or
about the 29th day of July, 1914, secured judgment
against the respondent company for the sum of $918.85
and $37 for costs for performance of work done upon
mining claims P-2700, 2701, 2702, 2703, 2704, and 2705,
situate in the township of Whitney in the Porcupine
Mining Division, at the instance and for and on behalf
of the Porcupine East Lake Mining Company, Limited.
The work so done was duly recorded by the claimant,
and in that respect kept the claims in good standing.
Many promises of payment have heen made by the com-
pany, none of which have heen fulfilled, and the claim-
ant now asks that the Poreupine East Lake Mining
Company, Limited, be declared the holders of the said
claims so that he may be permitted to file a copy of the
writ of execution against them pursuant to section 77,
sub-sgection 5 of the Mining Act of Ontario,

The properties are at present recorded in the name
of John H. MeDonald who, by an acknowledgment
filed upon the application, and dated the 26th day of
May, 1915, stated he held the claims as a bare trustee
for the Porcupine East Lake Mining Company, Limi-
ted. He was served with the notice of claim filed here-
in and appointment fixing the date of trial, but did not
appear, it being conceded he had no personal interests
to protect as against the claimant. It would appear
from the evidence that the claims are allowed to re-
main in the name of John H. Mc¢Donald for economy
sake, thereby saving the difference between the cost of
an individual license fee and that of a limited company
with a fixed capitalization.

I have no hesitation in finding that the Porcupine

Jast Lake Mining Company, Limited, is the true
owner of the said claims; they are referred to in the
prospectus issued by them, and locally known as the
properties of the company. The company, who ap-
peared by counsel, contend that T have no jurisdietion

per——
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to make the order as asked. The application was ad-
journed a week upon request of their counsel in which
to permit him to get further instructions, and upon
return of the application it was intimated to me that
the counsel of the company would not again appear
as he was without instruetions.

The work done by Shields is the last period of
assessment work required to be performed on the
claims under the Mining Aect, and immediately there-
after the holders could have applied and obtained a
patent thereto. The claims became forfeited on or
about the 14th day of February, 1915, in consequence
of the holders’ failure to apply and pay for a patent
to the lands. They have not been restaked and still
stand in the name of John H. MeDonald.

This is a meritorious application and the claims
should be made if possible to pay the cost of the work
done upon them by Shields, which is now fixed hy his
Judgment.

I am of the opinion that T have jurisdiction under
section 123 of the Aect, and Shields, as an execution
creditor of the company, I think, is properly before
me to have the *“ question ”’ of the title to the claims
determined.

The president of the respondent company engaged
Shields to perform certain work without first knowing
whether he or the company could pay him, and such
reprehensible conduct cannot be encouraged. The
company would neither deny or admit ownership of
these claims, although they appeared upon the appli-
cation, and have done or suggested nothing whereby
the debt due Shields eould be satisfied.

I find that mining claims P-2700, 2701, 2702, 2703,
2704 and 2705, situate in the township of Whitney, in
the Porcupine Mining Division, are held in trust by
John H. MeDonald for the Porcupine East Lake Min-
ing Company, Limited, and that he has no equitable
interest therein,

I would recommend to the Lieutenant-Governor in
Council that an Order-in-Council be passed relieving




e e e

276 MINING COMMISSIONER'S CASES,

the claims from forfeiture on the condition that pa-
tents thereto be taken out not later than the lst day
of September, 1915, and if acted upon then my judg-
ment herein can be recorded against the claims.

I allow the claimant one hundred dollars ($100)
as costs of the application which was defended by the
respondent company.

(THE COMMISSIONER.)
STEEP v. COCHRANE.

Dispute—Priority—When Lands Open for Staking—Computation
of Time—Forest Reserve (8ec. 79)— Orders-in-Council Ez-
tending Working Conditions—Forfeiture of Right to Further
Btaking (Bee. 57).

By section 79 (B) R. S. 0. 1914, cap. 32, the time elapsing between
the delivery by the holder of a Mining Claim to the Bureau of
Mines of an application to work upon the same and the granting
of such permission shall be excluded. Section 44 forbids pro-
specting for minerals, etc., in a Forest Reserve except in accord-
ance with regulations made under the Forest Reserves Act.

The law will not regard the fraction of a day, but will, if neces-
sary, enquire into the priority of acts that occurred on the same
day.

The day of recording is excluded In fixing the time within which
work must be performed in accordance with section 78 (a):
Burns v. Hall, 20 0. W. R. 526. The day of recording and the
time elapsing between the application and the granting of per-
mission to do work, both being excluded, it follows the lands were
not open for staking on the 7th of August, 1915, the day Steep
made his discovery and staked.

There was no contravention of sec. 57 by C. as that section refers
to Crown lands open to prospecting which was not the fact
in this case.

The dispute was dismissed.

Proceedings by Edward Steep to establish priority
of discovery and staking and right to record. The
land in dispute was a restaking of a claim in a Forest
Reserve, and the main question for determination was
upon what date was the land open for staking.

J. 8. McKessock, for Disputant.
J. Lorn McDougall, for Respondent.
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6th November, 1915.

Tre CommissioNer.—Mining Claim T. R. 8. 2509,
situate in the township of MacMurchy in the Sudbury
Mining Division, was staked and subsequently recorded
on the 6th day of September, 1911. All work was per-
formed with the exception of a portion of the last
period, and for default in its performance the in-
terests of the holder became forfeited.

On the Tth of August last the same lands were
staked by Edward Steep, and on the 10th by Samuel
Cochrane. Steep reached the Recording Office on the
13th and tendered his application when he was in-
formed and learned that Cochrane had earlier on that
day placed his application on record, and the claim
became known as T. R. S. 3715.

It was admitted by Cochrane that on the 26th of
July, believing the lands to he open, he attempted to
stake them, and afterwards discovering his mistake
removed his stakes, but did not thereafter notify the
Recorder of such staking out as required by Section 57
of the Mining Act of Ontario.

Steep filed a dispute against the Cochrane stuking of
the 10th, on the ground that the land was oper for stak-
ing on the Tth, and consequently his appli m should
have priority, and that Cochrane, by his abortive stak-
ing of the 26th of July, and subsequent restaking of
the 10th of August, had acted contrary to the pro-
visions of said Section 57. These several issues
are now before me for determination.

The time of forfeiture in respect of former claim
T. R. 8. 2509 is in dispute. The claim was recorded
on the 6th of September, 1911. Being in a Forest
Reserve permission to do work was applied for by
letter written at Sudbury on the 14th day of Sep-
tember, 1911, and replied to by the Bureau of Mines
on the 16th., From an abstract put in at the trial by
the Disputant to show the time when the application
was made and granted, the 15th is given as the date
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of the application. The Recorder may have assumed
that the date of the receipt of the application at the
Bureau of Mines was the time of delivery and so en-
dorsed it on the record.

By Section 79, sub-section (b), *‘ the time elapsing
between the delivery by the holder of a Mining Claim,
to the Bureau of Mines, of an-application to work upon
the same, and the granting of such permission, shall
be excluded,”” in computing the time within which
work upon a Mining Claim is required to be performed.
Section 44 of the Act forbids prospecting for minerals
or conducting mining operations in a Crown Forest
Reserve except in accordance with regulations made
under the ‘‘ Forest Reserves Act’’; such regulations
require the consent in writing of the Minister before
prospecting or mining operations can be granted. It
was argued, but, I think, without convietion, that the
most the holder of Claim T. R. 8. 2509 could expect
from a proper interpretation of Section 79 (b) would
be a fraction of a day. The law will not, as T under-
stand it, regard the fraction of a day, but will, if neces-
gary, enquire into the priority of acts that oceurred on
the same day. Even if the contention is acceded to
there is no evidence that would assist me in determin-
ing priorities as it is known that Steep made his dis-
covery at 12,10 a.m. on the Tth day of August, 1915,
but there is no evidence to fix the time of the day
when permission was granted to do the work on the
cancelled claim. Whether the sub-section means that
the time shall start to run from the date of the trans-
mission of the request or its receipt at the Bureau of
Mines is not, T think, necessary for me to determine
in this case as in any event the letter, no doubt, was
received at the Bureau of Mines on the 15th, and con-
sented to the following day, and a letter to that effect
was sent to the applicant to his address at Sudbury.
Forfeiture being involved, the clause, T take it, should
be constrned liberally so that the applicant would be
entitled, in any event, to one whole day and such should
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be excluded in computing the time within which work
upon the claim was required to be performed.

The day of recording is excluded in fixing the time
within which work must be performed in accordance
with Section 78 (a)—Burns v. Hall, 20 0. W. R., 526.
The day of recording and the time elapsing between
the application and the granting of permission to do
work both being excluded, it follows the lands were
not open for staking on the Tth of August, 1915, the
day Steep made his discovery and put up his posts.

Then did Cochrane, by his staking of the 26th of
July and subsequent restaking contravene Section 57
of the Aet? This section refers to ‘“ any land open
to prospecting,”” and such lands are deseribed in Sec-
tion 34 as (a)—*‘ Crown lands, surveyed or unsur-
veyed '’ not at the time—(i) *‘ under staking or record
as a Mining Claim which has not lapsed or been
abandoned, eancelled or forfeited.”

If my deductions of time are correct then T. R. S.
2509 was under staking and record as a Mining Claim
on the Tth of August, 1915, and had not lapsed, been
abandoned, cancelled or forfeited, and it follows that
the claim was not open for staking until the earliest
moment of the 8th of August.

Cochrane, believing the claim to be open for stak-
ing on the 26th of July, 1915, and after staking it,
went to the Mining Recorder at Gowganda to procure
guidance in the preparation of his application which
he intended filing in the proper Recording Office in
Sudbury. He was then told the claim would not he
open until the 8th of August, and shortly afterwards
he returned to the eclaim and removed his stakes.
What he did was done, T think, innocently, and not
with the intention of blanketing the property. The
evil Seetion 58 aims at is the pernicious staking of
open land without first having made a sufficient dis-
covery, and holding it for the allotted time within
which the elaim might be recorded, and then instead of
recording, which could not honestly be done, restaking
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it.  This process is known as blanketing and is
adverse to the interests of a bona fide prospector.
What Cochrane did cannot be said to be an offence or
violation of the section, as the records in the office of
the Mining Recorder show that the claim was a sub-
sisting one and Cochrane’s stakes, which remained
there for a few days, would not hinder or defeat the
interests of a bona fide prospector as he obtained no
rights thereunder and could not until the elaim became
open by law.

I order that the dispute herein be dismissed with
costs fixed at the sum of seventy-five dollars.

(THE COMMISSIONER.)
SWEET v. O’CONNOR.

Dispute, Staking—Posts Incorrectly Marked—Evidence—Abandon-
ment.

The misdirection inscribed upon the discovery post and the mark-
ing of the 81st of September as the date of discovery were acts
of inadvertence and did not invalidate the staking. It was diffi-
cult to reconcile the evidence as to what was marked on the num-
ber one post. In any event the land applied for was the land
staked and there had been no misleading in that respect. Reichen
v. Thompson, M. C. C. (Price) 88. Dispute dismissed.

A dispute filed by Joseph Sweet against mining
claim C-1302, being the south-west quarter of the west
half of the south-west quarter of block 2, Gillies Limit,
and for an order allowing his own application to be
placed on record.

D. O’Sullivan, for disputant.
George Mitchell, for respondent,

27th November, 1915,

Tuae CommissioNer.—On the 30th of September,
1915, Joseph Sweet made a discovery on the south-
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west quarter of the west half of the south-west quarter
of block 2, Gillies Limit, and on the 1st day of October
staked the said lands. On the 13th of October, Sweet
attended the recording office for the purpose of re-
cording his application therefor, when he learned that
Mary O’Connor had, on the 12th of the same month,
recorded an application for the same lands. On the
14th Sweet tendered his application to the Recorder,
had it placed on file, and the next day filed a dispute
against the O’Connor staking which was then known
as mining claim C-1302.

The dispute was transferred by the Recorder to
me, with my consent, for adjudication.

Sweet, in his dispute, claims priority of staking,
and denies a legal abandonment within the meaning
of sec. 83 of the Mining Act, by reason of insufficiency
of staking.

Albert O’Connor, who staked on behalf of Mary
0’Connor, his wife, justifies his staking on the two
grounds that the Sweet discovery post was marked
September 31st, and the absence of the endorsement
on the No. 1 post of the part of the quarter section of
the block staked. It is admitted by Sweet that he
incorrectly but inadvertently indicated on the discov-
ery post that his discovery was made on the 31st of
September, the fact being it had bheen made on the
30th, and that he wrote thereon ‘‘ North-west to No. 1
post,”” the proper direction being north-east. The
marking of the discovery as the 31st of September
was clearly a mistake, as the application gives the date
as the 30th, and states that the discovery post was
improperly dated the 31st of September. In the evi-
dence of the disputant, Sanderson and O’Gorman also
fix the day as the 30th of September. The applica-
tion states the discovery post is situated 330 feet from
No. 1 post, south-west, and the No. 1 post is so marked.
There was a sufficient blaze from the discovery post
to the No. 1, and the mere error of writing north-west
instead of north-east on the discovery post did not
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deceive or mislead O’Connor, nor could it be said the
misdirection made it difficult or impossible to find the
No. 1 post. I find that the misdirection upon the dis-
covery post and the marking of the 31st of September
as the date of discovery were inadvertently made and
do not thereby invalidate the staking.

It was further contended by O’Connor that on the
12th and 15th of October he examined the discovery
and No. 1 posts put up by Sweet, and that in addition
to the defects I have dealt with Sweet did not, as
required by sec. 54 (¢), mark upon his No. 1 post a
description of the lands staked. On the 15th of Octo-
ber he was accompanied by Mr. Norman Fisher, Min-
ing Engineer, who went out to see the property with the
view of purchasing it; he states he told Mr. Fisher he
was likely to have some trouble over the property and
asked him to read what was on the discovery and No.
1 posts and he would write it down. This Fisher did,
and the notes are now in as Exhibits 5 and 6. Mr.
Fisher says that to the best of his knowledge the
deseription of the land was not written on the No. 1
post. O’Connor contends he drew Fisher’s attention
to the fact that a deseription of the lands stated was
not marked upon the No. 1 post, but Fisher does not
endorse this statement, his attention being directed
only to the date of the 31st of September on the dis-
covery post, and I feel that was what most impressed
O’Connor. Mr. Fisher went to the property to ex-
amine its possible value and not to make mental notes
of what was marked upon the posts by Sweet, and he
said the only reason why he thought a deseription was
not written on the post was hecause he had not a pie-
ture of the ‘‘ hieroglyphies ’’ in his mind. It is to be
noted that O’Connor speaks of what he saw on the
12th and 15th of October, and that Sweet staked on
the 1st of October. Tt is with the latter date that the
sufficiency of the marking must be determined as it
is conceivable and possible that what was properly
written upon the post on the 1st of October ecould by
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some means have become erased or obliterated through
no agency of Sweet’s.

Sweet is most positive that he properly marked the
deseription of the lands on the No. 1 post when it was
put up on the 1st of October, and he is supported in
this testimony by Daniel R. O’Gorman, who, though
an unsatisfactory witness, through, I think, timidity,
appeared to me to be thoroughly honest, and from his
demeanour in the witness box and a sifting of his
evidence I have reached the conclusion that when he
and Sweet made the second inspection of the posts on
the 1st of Oectober to see if the claim had been pro-
perly staked he or O’Gorman noticed that the deserip-
tion was not on the No. 1 post and then wrote it upon
it. O’Gorman said he was prepared to contradict
anyone who would say the proper deseription was not
on the stakes, and while his mind was in a confused
state while giving his evidence, I have no doubt had
his environments been different he could have more
clearly stated just what he and Sweet did when the
claim was staked, and I believe it to be a fact that
the post had upon it a deseription of the lands applied
for.

The land staked was such as was applied for,
namely, the south-west quarter of the west half of the
south-west quarter of block 2, Gillies Limit, and any
unnecessary or imperfect deseription of the lands
staked and applied for written upon the discovery
post did not create a blanketing of the property as
alleged by O’Connor, or in that respect invalidate the
claim.

There was no attempt by Sweet to blanket the pro-
perty or hold it against a bona fide prospector until
such time as he might feel disposed to record his
staking. If he had intended blanketing the property
he would not have made the errors in staking alleged
nor would he have attempted to record his staking
within the time allowed by the Mining Act.
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I think there was more confusion than carelessness
in the Sweet staking, and it is very difficult to recon-
cile the evidence as to what was marked upon the No.
1 post; however, the land applied for in the applica-
tion was the land staked and sufficiently identified and
marked the claim. I think the observations of the Min-
ing Commissioner in Reichen v. Thompson (Price), M.
C.C. 88, apply here, and if it is necessary to find what
was written upon the No. 1 post I would accept the
evidence of the disputant and by doing so not neces-
sarily reflect upon the testimony of Mr. O’Connor,
as I have stated before O’Connor speaks of the 12th
and 15th of October, whereas Sweet speaks of the day
of staking.

Whether O’Connor was justified in staking over
Sweet is a moot question. Non-compliance with the
Mining Act as to staking works an abandonment under
sec. 83 of the Aet. O’Connor’s sole excuses for stak-
ing over Sweet’s posts were the admitted incorrect
date of discovery marked on the post and the alleged
absence of a description of the lands on the No. 1
post.

I think it was taking too much for granted to as-
sume an abandonment from the reasons assigned by
O’Connor. The filing of his application and a dis-
pute would, it seems to me, to have been the proper
course for him to have followed. In accepting the
evidence of Sweet and O’Gorman as to the sufficiency
of the staking I do not question Mr. O’Connor’s ver-
acity; he speaks of the conditions existing on the 12th
and 15th of October and the disputant to the 1st of
October, the day the posts were put up. If there is a
doubt it is only equitable that I should give Sweet the
benefit of it, and I do not think that I eould be helped,
as was suggested by counsel for the respondent, by
ordering an inspection of the posts to be made, espe-
cially as I am disposed to accept the evidence of the
disputant as to the staking.
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LEDUC V, GRIMSTON,

I order mining claim C-1302, being the south-west
quarter of the west half of the south-west quarter of
block 2, Gillies Limit, be cancelled upon the records
and that the application of Joseph Sweet for the same
lands now on file in the Recording Office of the Timis-
kaming Mining Division be placed on record in lien
thereof.

e e

(THE COMMISSIONER.)

LEDUC v. GRIMSTON.

Dispute—Restaking of a Former Surveyed Claim—Lines not Fol-
lowed—Creation of Fraction—Discovery Outside Limits of
Claim as Staked—Blazing.
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Held, by Commissioner—L, found no difficulty in following the
surveyed lines; that G. should have taken more time and trouble
in staking what he intended appropriating. That it was not a
case of substantial compliance with the requirements of staking.

To allow G. to move his No. 3 post to the south-west corner of the
surveyed claim would not avall, as his southern boundary would
then be a straight line from his No. 2 to the corrected No. 3,
which would have the effect of placing his discovery outside the
boundaries of his stakes.

That the land having been burned over, was not a sufficient excuse
for not properly blazing a line as pickets could have been used,
but in the result the Act had been substantially complied with
by L.

Leduc appeared in person.
J. M. Forbes for Respondent.

9th December, 1915.

Tue CommissioNner,—This is a dispute referred
to me by the Mining Recorder at Porcupine.

The land in question was formerly mining claim
P-6081, which was surveyed and known as H. R. 830.

Forfeiture having occurred, the claim was cancel-
led, and on the 8th of July, 1915, Grimston attempted
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to restake it, filed an application therefor, and on the
29th became the recorded holder as number P-7110.

On the 10th of July, J. P. Ledue, having made a
discovery, followed the lines of the surveyed claim
H. R. 830, erected his posts, made some blazes, and on
the 12th, applied for the lands.

The claim being on record in Grimston’s name,
Ledue’s application was placed on file together with
a dispute which is now before me for disposition.

It was Grimston’s intention to stake H. R. 830, but
apparently he found some difficulty in following the
surveyed lines, and it now appears from the admitted
positions of his stakes that his No. 1 and 2 posts are
460 feet west and 260 feet north-west of the No. 1 and
2 posts of the surveyed claim H. R. 830. His No. 3 post
is 384 ft. south-west of the No. 3 post of the surveyed
claim, and upon patented property. His No. 4 post is
properly situate at the north-west corner of the claim,
He has, in fact, staked a portion of the eastern part
of a patented claim which adjoins H. R. 830 on the
west and his western houndary is entirely upon the
patented land. To allow Grimston to move his No. 3
post to the south-west corner of the surveyed claim
would not avail as his southern boundary would then
be a straight line from his No. 2 to the corrected No. 3,
which would have the effect of placing his discovery
outside the boundaries of his stakes and lines.

As his No. 1 and 2 posts are west and north-west
of the true corners and houndaries of the surveyed
claim, to uphold his staking would create a fraetion
which is not desirable nor permissible under the cir-
cumstances.

Ledue found no difficulty in following the surveyed
lines, and it is unfortunate that Grimston did not take
more time and trouble in staking what he intended
appropriating. I prefer to uphold the original staker
if conditions permit, but this is not a case of sub-
stantial compliance with the requirements of staking
nor can I see how it is possible to allow Grimston to
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change the position of his No. 3 post without in the
result invalidating his staking on the ground that his
discovery is without the lands staked.

While Ledue did not make complete blazes around
his boundaries or from his discovery to the No. 1 post,
his excuse is that the land having heen burnt over it
was difficult to do so. That is not an answer which
would at all times prevail as he could have placed
pickets where the land did not permit of blazes, but
in substance 1 find, it being a surveyed claim the lines
were sufficiently pronounced and in that respect Ledue
had substantially complied with the Aet. It is undesir-
able that the land should bhe thrown open, and as be-
tween Grimston and Leduc the latter is entitled to the
claim,

I allow the dispute and order that mining claim
P-7110 be cancelled and that the application of J. P,
Leduce as filed be recorded in lieu thereof,

(THE COMMISSIONER.)
SISSON v. PICHE

Appeul from Mining Recorder—Application for Certificate of Re-
cord—Refusal—Confliction of Lines—Forfeiture,

The Commissioner,—“ It is quite evident the respondent staksd
land not applied for or shown on his sketch, and the greater
portion of which comprised a then subsisting claim.”

“The respondent’s claim is in default for failure to apply for and
take out a patent, and it is apparent that he has determined to
abandon any claim he might have to the land in dispute, having
been served with notice of appeal and appointment and not ap-
pearing in person or by counsel. The appeal will be allowed
with costs and M.C. 16675 cancelled.”

J. M. Hall, for Appellant.
Respondent not represented.
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5th January, 1916.

Tue CommissioNner.—The appellant, the holder of
Mining Claim L-1339, situate in the township of Teck,
in the Larder Lake Mining Division, applied to the
Recorder for a Certificate of Record, which was refused
as the elaim apeared to conflict with a previously re-
corded claim 16675; from this decision an appeal was
taken.

L-1339 lies immediately south of 16679 and was
formerly 16541. The position of the claims as plotted
in the Recording Office and as shown in the respective
applications and sketches is indicated by exhibit 10.

Mr. G. F. Summers, 0.L.S., surveyed 1.-1339 and
filed a plan (exhibit 5), showing the manner in which
16675, as staked, conflicts with 1.-1339. He stated that
the lands staked by Piche were not such as applied for
nor as shown on his sketch accompanying the applica-
tions or any portion of it.

Piche staked claim 16675 on the 28th of February,
1911, and 16541 was staked on the 15th of February,
1911. The survey (exhibit 5), shows that claim 16675
includes all of claim [.-1339 except a small portion of
the south-eastern part and lands on each side of the
said claim. At the time 16675 was staked 16541 (now
1.-1339) was in good standing and that part of the
land so staked comprising 16541 was not open when
Piche caused it to be staked. Whether the land on
each side of 16541, which was included in the staking
by Piche, was open or not was not given in evidence.

It is quite evident Piche staked land not applied
for or shown on his sketch, and the greater portion
of which comprised a then subsisting claim (16541).
From his application and sketch it would appear to
have been his intention to stake lands to the north-east
of the present claim (L-1339) and to tie on to the
number 2 post of claim 16608,

16675, the Piche claim, is now in default for failure
to apply for and take out a patent, and it is apparent
that he has determined to abandon any claim he might
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have to the lands in dispute as he was served with
notice of appeal and appointment for the hearing
but did not attend, neither was he represented by
counsel.

The appeal will be allowed with costs and mining
claim 16675 will be cancelled.

I order that mining claim 16675, recorded in the
name of Louis Piche, and situate in the township of
Teck in the Larder Lake Mining Division, be marked
cancelled upon the records and that a Certificate of
Record issue to the holder of mining claim 1.-1339 and
that the appeal herein be allowed with costs upon the
County Court seale.

(THE COMMISSIONER.)
COUTTS v. AMAN.

Application by Mining Rights Owner to Fix Compensation (sec.
103)—Claim by Surface Rights Owner to Mines and Minerals
—Public Lands Act, R. 8. 0. 191}, cap. 28—Access to Claims—
Working Conditions—Application Enlarged to Permit Claim-
ant to File Notice of Claim Setting up Want of Discovery and
Fraud in Procuring Certificates of Record—Burden of Proof—
“ Person Interested "—R8ection 66—Working Permit—Fraud.

(., surface rights owner, claimed the mines and minerals on lands
in dispute and refused A., mining rights owner, access to the pro-
perties. A. applied to the Commissioner for an order allowing
access to the claims, and to fix compensation under sec. 104 of
the Mining Act. Upon hearing, C. desired to attack discoveries
and allege fraud in procuring certificates of record. Applica-
tion enlarged to permit C. to file notice of claim, amongst other
things setting up want of discovery and fraud. Upon the case
being resumed.

Held, by the Commissioner,—The application for a working per-
mit on the lands subsequently known as M.C. 17517 evidenced
an honest attempt to make a discovery. That L., who staked for
A., honestly believed he had made a valuable discovery, and
that there was-nothing in the evidence of the claimant, or that
adduced on his behalf, which seriously conflicted with the evi-
dence adduced by A. Upon the proof of fraud, the claimant's
case stands or falls: Re Young and Scott v. MacGregor (Price),
M.C.C. 162—Gray v. Murray (Godson), M.C.C. 83. That if it were
necessary to pass upon the validity of the discovery, which it was

M.C.0—19
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not, I might safely reach the conclusion that it was a valid one.
Claim 17423 was staked by W. under instructions from L. The
Commissioner,—The question was not was there a valld dis-
covery in fact, but was W, conscious when he made the affidavit
of discovery that it was false, or if he was not, did he make it
without knowing whether it was false or without caring. See
Bowen, L.J., in Angus v, Clifford, 2 Ch. Div. (1891) at 471. The
question would have been solved by the production of W.
who was in the court room at the trial. It was better to
accept the affidavit made by W. as being true, and find that
L. believed W. when he told him he had made a valuable dis-
covery rather than find fraud when conclusive evidence was at
hand and not utilized by the claimant, who sought to make out
his case through fraud. See Bowen, L.J., in Angus v. Clifford,
supra, at p. 474. Derry v. Peake, 14 A, C. 337, Smith v. Chad-
wick, 9 A. C. 187. The full burden of proof was upon the
claimant.

As to whether C. was an interested party within the meaning of
the Act was not necessary to be decided upon this application.

That sec. 67 qualified sec. 65 of the Mining Act, and the changes
in the Mining Act leading up to the Act of 1908, made it clear
that it was felt advisable that after sixty days from the record-
ing, all other conditions having been complied with as set out in
sec. 64, a certificate of record might be granted and the title
quieted, subject only to its being procured by mistake or fraud.
That a case could be anticipated where the certificate might
be procured by mistake, but not by fraud. If it was not the
certificate that was fraudulent, then it must be the dishonest
staking or discovery upon which it was based.

Gieorge Ross, for Claimant.
J. Lorn MeDougall, for Respondent.

14th January, 1916,

Tur CommissioNer.—The Claimant is the owner
of the surface rights of the south half of the north
half of Lot 6 in the 1st Concession of the township of
(‘asey, through purchase from the former owner, John
MeQuay. The transfer was made on the Tth of April,
1914, with an absolute title in Coutts, subject to the
reservations contained in the original patent from the
Crown, namely, all ores, mines or minerals which are
or shall hereafter he found on or under the said
lands,

On the 4th July, 1912, E. (i. Aman, through E. M.
Loring, procured Mining Claim 17423 to be staked on
the south-east quarter of the said lands, and on the
9th of September, 1912, a Certificate of Record was
granted,

it
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On the 20th of June, 1912, E. M. Loring staked the
south-west quarter of the said lands, and applied for
a working permit, which was granted on the 29th of
August. In September following a diamond drill was
used for the purpose of making a discovery. Dr. Mac
Intosh Bell, an engineer of considerable and varied
experience, was asked by the chairman of the Syndi-
cate, who were interested through Aman in the pro
perty, to direct the site for the bore holes, which he did
in September. IHe started the drilling and then left
for British Columbia, returning to the property in
December.  Four bore holes in all were put down and
numbers 3 and 4 went throngh Keewatin and Con
glomerate and carried stringers of caleite, quartz with
iron pyrite, some of which on analysis was said to
carry silver,

As a result of the drilling a discovery was made on
the 4th of July, 1912, and the claim staked as No. 17517,
On the 28th of May, 1915, a Certificate of Record
was granted. Both claims were in good standing at
the time Coutts purchased the surface rights from
MeQuay.

In 1915 the holders of the two claims wished to
proceed with the working conditions necessary to be
performed, but were refused permission to go upon the
lands by Coutts, who elaimed to be the owner of the
minerals through his transfer from MeQuay, and he
lieving that the Public Lands Act,—R. S. O. Cap. 28
gave the minerals to the owner of the surface rights
of the lands. If certain assessment work was not done
in 1915 a forfeiture would oceur and the holders would
lose the elaims, so they applied to the Mining Com
missioner for an order permitting access to the lands
for the purpose aforesaid and to fix compensation, if
any, to be paid to Coutts as surface rights owner.
An appointment was made and the application partly
heard at Haileybury on the 21st of July, 1915. From
the evidence taken it was shown that Coutts, when
he purchased from MeQuay, was aware that the latter
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had by a written memoranda on the 26th of August,
1912, fixed compensation to be paid to him for inter-
ference, and that Coutts told MeQuay that he would
‘“ take chances,”’ believing that the owners of the
claims who had not actively worked on the property
since 1912, had determined to abandon them.

Counsel for Coutts wished to go into the question
of the validity of the discoveries upon the claims, but
as the applicants were not upon notice and unprepared
to meet that issue 1 directed a Notice of Claim to he
filed and served and the Certificate of Record attacked
on the ground allowed by the Mining Act. Counsel for
Coutts agreeing to proceed with his Notice of Claim, T
enlarged the application then being heard until the
question of the validity of the claims as raised by
Coutts had been dealt with and that issue is now before
me for determination.

Mining Claim 17517 was staked by E. M. Loring
on behalf of E. G. Aman. Mr. Loring is a Mining
Engineer by profession. In speaking of the Number
hole, which was bored while the property was held
under a working permit, he said:—*‘ We found that
the vertical depth of the overburden was 83 feet, and
thickness of Huronian 61 feet; thickness of Keewatin
to bottom of bore hole, 51 feet; depth of drilling, 159
feet.”” The formation was Keewatin and Diabase, anl
“T considered it very good.”” In his affidavit of dis
covery he swore to, ‘‘ Pyrites in calcite and quartz in
conglomerate (Huronian) near diabase contact, caleite
carrying silver values.”” He based his belief that the
caleite carried silver upon some assays made, the cer
tificates for which he did not produce. As fraud is
charged I allowed Loring to say on what grounds he
hased his belief of the existence of silver in order to
show bona fides.

[t would appear that the Huronian Belt Syndicate
of London, England, has become interested in the
claims throngh Mr. Aman, and at the instance of the
Chairman of the Syndicate, Dr. Bell, their consulting
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engineer, was requested to proceed to the properties
and direct the location of the bore holes to be made on
Number 17517, In September, 1912, Dr. Bell chose the

1 sites of the bore holes and drilling was proceeded with

in his absence. In December he returned to the pro-
perty and spoke of results as he found them. Numbers

1 3 and 4 bore holes went through Keewatin and Con
4 glomerate and carried stringers of calcite; quartz with
1 iron pyrite which on analysis was said to carry silver,

In speaking of the discovery he said, *‘ I think, cer
tainly, it was a valuable discovery. The discoveries
were certainly of value; of an extremely valuable na-
ture.”” lle was asked the question. Question:—** As
a mining engineer and familiar with the formalities
that have to be gone through in the staking of a elaim,
would you, after examining these cores, have con-
sidered them to contain valuable mineral in place such
as would warrant the staking of a claim?”’ Answer:—
* C'ertainly, absolutely, the actual caleite couldn’t he
considered valuable but it is indicative of value.”’
Later on, in his evidence he was asked by the Mining
Commissioner—Question: *“ Dr. Bell, Mr. Loring,
who made the affidavit of discovery, in clause (1) of
the affidavit stated that he had discovered valuable
mineral in place upon lands comprised in the Mining
(laim in question here which consisted of pyrites in
calcite and quartz in Conglomerate (Huronian) near
diabase contact; calcite carrying silver values; was
he justified in making that affidavit from what he
saw?”  Answer: ‘‘Absolutely ; T personally didn’t see
the assay made but there is no doubt about the rest
being fully justified.”” Whether Dr. Bell’s examina
tion was made prior to or after the discovery sworn
to by Loring is not, I think, of much importance as he
affirms in strong words the bona fides of the discovery
and justifies it under the Mining Act. Mr. Aman was
told by Dr. Bell that the results of the borings were
““ quite satisfactory.”

The application for a working permit evidenced
an honest attempt to make a discovery. That Loring
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honestly believed he had made a valuable discovery of
mineral in place I have no doubt. That the discovery
was at depth is admitted and I can find nothing in the
evidence of the claimant or that given on his behalf
which is seriously in confliet with the positive evidence
of Loring and Bell.

The Notice of Claim alleges fraud in the securing
of the Certificate of Record of each of the said Mining
Claims, and that the several affidavits of discovery
were fraudulently made.

*“ The Certificate of Record, in the absence of mis-
take or fraud, shall be final and conclusive evidence
of the performance of all the requirements of this
Act except working conditions, in respect to the Mining
Claim up to the date of the certificate; and thereafter
the Mining Claim shall not in the absence of mistake
or fraud be liable to impeachment or forfeiture ex-
cept as expressly provided by this Act, 8 Edw. VII.
c. 21, 8. 65,”

¢ Subject to the provisions of Section 65 a licensee
shall not acquire any right to or interest in a Mining
Claim unless a discovery of valuable mineral in place
has been made thereon by him or by another licensee
on his behalf. 8 Edw. VII. ¢. 21, s. 67.”

1t will be geen that Section 67 is qualified by Section
65 and the changes in the Mining Act leading up to
the Act of 1908 make it clear that it was felt advisable
and expedient that after sixty days from the record-
ing of a Mining Claim, all other conditions having
been done or complied with as set out in Section 64,
that a Certificate of Record might be granted and the
title quieted subject only to its being procured hy
mistake or fraud. I can anticipate a case where the
Certificate itself might be procured by mistake but
not by frand. 1If it is not the Certificate that is fraud-
ulent then it must be the dishonest staking or discovery
upon which it is based.

Upon the proof of fraud the Claimant’s case stands
or falls, Re Young and Scott v. MacGregor (Price),
M.C.C.,, 162; Gray v. Murray (Godson), M.C.C., 83.
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I have no hesitation in finding that the discovery
sworn to on Mining Claim 17517 was honestly believed
to be a good and sufficient discovery within the con-
templation of the Mining Act, and if it were necessary
to pass upon the validity of the discovery, which it is
not, I might safely reach the conclusion that the dis-
covery was a valid one.

Claim 17423 gives more trouble. The discovery
was made on the mandate of Loring to Waugh to sally
forth and find one on the property. Counsel for
Coutts enquired of Loring why he did not make a
discovery himself. While the question was a pertinent
one, its answer by Loring, for what 1 consider rather
an indifferent reason, however, is typical of how many
discoveries are made, some of which are perfectly
bona fide, and’1 cannot for that reason alone find
fraud. Mr. Loring’s explanation is that as 17423 is
high land they thought it probable that a discovery
could be made on account of the geology and its prox-
imity to the Casey Cobalt Mine. He said: *‘ T didn’t
look it over very carefully but thought we could make a
discovery on it. I came down to Haileybury and I
telephoned to Waugh and asked him if he would go
and make a discovery on that claim and stake it.”’
Wangh went and made an alleged discovery and staked
the claim. He returned to Haileybury and reported
to Loring that he had discovered ‘ pyrites chalea-
pyrite in quartz, in diabase.”” Loring made out the
application and affidavit of discovery, and the latter
was sworn to hy Waugh. Under eross-examination
Loring said: ‘T may have seen some rock, or T may
not have.,”” “1 don’t remember seeing any rock.”’
*“ T think rock could be found there.”” *‘ T walked over
the claim on a trail but T didn’t see any rock.” In
speaking of the discovery made by Waugh in answer
to a question if there was anything there, he replied
“Yes, diabase,”” and was prepared to contradict
the witnesses of the Claimant who all swore that there
was no rock in place at the surface or at the depth of
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6 feet at the point of discovery. Later in his evidence
he said: ‘“ I swear there was rock and I believe it was
diabase, but I do not remember examining the dis-
covery.”” Waugh and Loring had discussed the claim
before it was staked, and this was one reason given
why he employed him to look for a discovery.

The witnesses for the Claimant spoke of gravel
only at the discovery post and at a depth of from 5
to 6 feet could not find rock in place. Loring went
over part of the claim and made a casual search for
an outeropping of rock but did not see any. From
the contour of the land he felt as an engineer, a sur-
face discovery might be made. Waugh knew the claim
through Loring and was instrueted by him to proceed
to the property and see if he could find a discovery.
Waugh alleged a discovery and swore to it. Loring
said he believed Waugh and made out the application
Form 4. Whether the discovery was on the surface
or at a depth is not clear. Loring saw rock at Waugh’s
discovery post which he thought was diabase, What
he saw may have been pieces of rock taken out of the
hole gpoken of hy the witnesses for the claimant, or
it may have been in place; it is not clear from the
evidence. He was not asked as to the nature of the
discovery nor was he capable of answering that ques
tion as he ** didn’t remember examining it.”’

On the one hand it was said there was no surface
rock or rock in place at a depth of 6 feet at or near
the point of discovery, and on the other a discovery
of pyrites and chalcapyrite in quartz in diabase was
found and diabase rock seen. It is difficult to re
concile the evidence. T find it hard to believe Mr.
Loring would be so untruthful and T feel T must give
the affidavit of Waugh the stamp of honesty as I was
denied the undoubted advantage of hearing his sworn
testimony in open court.

Diabase rock or pyrites and chalcapyrite do not
necessarily establish a discovery, hut the question is
not, was there a valid discovery in fact, but was
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Waugh conscions when he made the affidavit of dis-
covery that it was false, or if he was not did he make
it without knowing whether it was false or without
caring. This was the test laid down by Bowen, 1..J., in
Angus v, Clifford, 2 Ch. Div. (1891) at 471. The same
test applies to Loring, who procured Waugh to make
the discovery. If Waugh honestly believed he had
made a sufficient discovery, and told Loring so, who
believed him, T think T am precluded from finding
frand. There was no suggestion that Loring asked
Waugh to perjure himself, and nothing whatever was
said about the character of the invisible Waugh. The
solution of the problem would have been settled by
the production of Waugh. It appears he was in the
court room and to the knowledge of both counsel. No
doubt counsel for the respondent felt that it was not
incumbent upon him to put Waugh in the witness box,
and counsel for the claimant, apparently, did not like
to take the chance. While the cirecumstances leading
up to the discovery left upon my mind an impression
of want of bona fides, the burden of proof had not
shifted, and the responsibility of proving fraud was
still heavily upon the claimant.

I adopt the language of Bowen, [..J., in Angus v.
Clifford, at page 474:—** We ought not to find fraud
against a man, which is a serious and grave thing,
unless one is perfectly clear and ready to act upon
one’s opinion in a matter which affects others so
greatly.”

Tt is better that T accept the affidavit made by
Waugh as being true and find that Loring helieved
Waugh when he said he had made a wvaluable dis-
covery, rather than taint their characters with fraud
when conclusive evidence was at hand and not utilized
by the interested party who sought to make out his
case through fraud. To have seen and heard Waugh
would have settled the doubt in my mind. Tt eannot
be said Aman was a party to any alleged fraud:—
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Reference to Derry v. Peake, 14 A. C. 337, and Smith
v. Chadwick, 9 A. C. 187.

Coutts bought the property in April, 1914, and it
was not until the 28th of May, 1915, that a Certificate
of Record was procured for Claim 17517. If he had
acted more promptly his difficulties would not have
been so great, and the obstacle presented by the
Certificate of Record would not have intervened.
LCoutts cannot be censured because of his desire to
get rid of the mining rights on the lands, but his attack
was rather belated. A Certificate of Record is in-
tended to serve the useful purpose of giving stability
of title after the lapse of sixty days from recording.
To give effect to the intention of the Aect the full bur-
den of proof of fraud or mistake ghould be laid upon
the Claimant. Tt must not he understood that T would
seemingly encourage dishonest staking or discovery
by making the road hard for the interested party who
sought to show fraud, but he must understand the
barrier is down after a Certificate of Record has heen
procured and he faces the necessity of showing a
dishonest belief in what was sworn to, or a careless
disregard of the honesty of the facts deposed to. T
am not blind to the moral code adopted in mining
matters. Affidavits are sworn to of discoveries, stak-
ings and work done that the deponent would never
dream of making in matters of business outside of
mining. It would be well if every prospector or miner
would at once realize that there cannot be any dis-
tinetion or degrees of truthfulness when applied to
stakings, discoveries and work performed. The same
honesty is required in mining matters as in other
business transactions, and it is my aim to require such
from all licensees. If Coutts was hound by the agree-
ment made by MeQuay with the holders of the claims
for settlement of surface rights, then it might he
properly argued he was not an interested party within
the meaning of the Act and not éntitled to attack the
Certificate of Record as herein. T do not pass
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upon this question as Coutts’ right to compen-
sation has as yet to be digposed of in a pending appli-
cation, and it is sufficient for me to negative frand
in order to dispose of the main issue in this case.

I order that the claim herein he dismissed hut
i without costs.

(THE COMMISSIONER.)
BEAUREGARD v. HEBERT AND BOUVRETTE.

Dispute—Working Conditions—Orders-in-Council Exrtending Work-
ing Conditions—Construction of—When Claims Open.

The claims were recorded on 20th August, 1912, the first three
periods of work being performed. Bouvrette staked same pro-
perties on 22nd November, 1915, and recorded. Beauregard, the
former holder, disputed on the ground that forfeiture had not
occurred on 22nd November, 1915,

Held, by the Commissioner,—By Orders-in-Council dated respec-
tively the 17th day of August and 23rd day of October, 1914, the
time between the 15th of August, 1914, and the 15th day of
April, 1915, both days inclusive, was excluded in computing the
time within which certain work under section 78 of the Act was
required to be performed. To exclude a period was the equiva-
lent to establishing a time within which no assessment work was
required to be done and within which time the provisions of
section 78 did not operate.

The practical and sensible construction of the Orders-in-Council in
order to provide the relief aimed at was to treat the said periods
as excluded ; as not existent as far as the operation of working
conditions was concerned. Upon that construetion it followed the
claims were not in default when staked by Bouvrette,

F. A. Day, for disputant.
q H. L. Slaght, for respondents,

March 290th, 1916.

Tue Commissiongr.—Mining claims T.-2622 and
2633, situate in the townships of Gauthier and MeVit-
tie respectively, in the Larder Lake Mining Division,
were recorded on the 20th of August, 1912. The first
three periods of work have heen performed on each
claim, leaving ninety days’ assessment work yet to he
done,
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On the 22nd of November, 1915, the claims were
restaked by Alfred Beauregard, as Nos. [.-5982 and
1.-5983, and were filed on the 4th of December and
afterwards allowed to be recorded on the 10th of the
same month,

The former holders now contend that the claims
had not lapsed for failure to perform working condi-
tions, and that the land was not open for restaking on
the 22nd of November, 1915.

The last day for the performance of the second
vear’s work was the 20th of November, 1914, and by
section 78 (¢) of the Mining Act of Ontario the holders
had one year from that date in which to perform the
last period of work which would require its perform-
ance by the 20th of November, 1915,

In August, 1914, a petition was addressed to the
Honourable the Minister of Lands, Forests and Mines
by the miners and prospectors of the distriet of Timis-
kaming alleging a fifty per cent. increase in the cost
of miners’ and prospectors’ supplies and inability to
secure money for the purpose of prosecuting assess-
ment work upon mining claims in consequence of the
condition arising from the state of war then existing.
It was urged that the performance of work on un-
patented claims should be postponed for a period of
three months., The petition was granted and an
Order-in-Counecil issued on the 17th of August, 1914,
‘“to extend the time for performing work under the
Mining Act of Ontario on all mining elaims in the pro-
vinee for a period of three months from the 15th day
of August, 1914, and that in computing the time within
which work upon mining claims in the province is re-
quired to be performed, the period of time for such
extension be excluded, such extension, however, not to
change the date from which the next or any suceeeding
period shall be reckoned for performing work required
by the =said Act with respect to any such claims.”’

On the 23rd of October, 1914, a further Order-in-
Council was passed,—‘‘ that in computing the time
within which work upon a mining claim is required to
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be performed, the time between the 15th day of Novem-
ber, 1914, and the 15th day of April, 1915, both days
inclusive, be excluded.

Upon the interpretation of the second Order de-
pends the answer whether said claims were open for
staking on the 22nd of November, 1915, for default of
performance of the third yvear’s assessment work.

Section 79 provides:—‘ In computing the time
within which work upon a mining claim is required to
be performed, the following periods of time shall he
excluded: (a) All time which by an Order-in-Couneil
or regulation is excluded.”’

By the Order-in-Council of the 23rd of Oectober,
1914, the time between the 15th day of November, 1914,
and the 15th day of April, 1915, both days inclusive, is
excluded. To exclude a period is the equivalent of
establishing a time within which no assessment work
was required to be done, and within which' time the
provisions of section 78 did not operate against the
holder of a mining claim.

On the 21st of November, 1914, the time for the
performance of the last period of work started to run
against the holder; by section 78 (¢) a full year from
that date is allowed for its performance which would
mature the work on the 20th of November, 1915. By
Order-in-Council, the time between the 15th of Novem-
ber, 1914, and the 15th of April, 1915, is excluded in
computing the time for the performance of work, and
it then necessarily follows that the holders of mining
claims 1.-2622 and 1.-2623 were not in default with re-
gpect to work to he done, and the claims were impro
perly staked on the 22nd of November, 1915,

It was urged that the first Order-in-Council reecit-
ing that,—** such extension, however, not to change the
date from which the next or any succeeding period
shall be reckoned for performing work required hy the
said Act with respect to any such claims,”” ghould he
read into the second Order-in-Couneil of October 23rd,
1914, To dispose of this digpute it is not necessary to
consider the Order-in-Council of the 17th of August,
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1914; the two Orders-in-Council are separate and dis-
tinet. Circumstances might arise which might make
it necessary to consider the Orders collectively, but the
defanlt, if any, took place during the excluded period
created by the second Order, and upon its wording and
gense the debated point should he disposed of.

The praetical and sensible construetion of the
Orders-in-Counecil in order to provide the relief aimed
at is to treat the period between the 15th of August,
1914, and the 15th of April, 1915, as an excluded
period; as non-existent as far as the operation of the
.\Iilli]l‘.’ Act ig concerned.

Because one period of work falls within the ex
cluded period and entitles the holder to eight months
extension under the Order-in-Council is not a reason
why he should be deprived of a full year for the ensu-
ing vear's work by allowing the time to run during
the time from which his work started to run and the
15th of April, 1915. To my mind, to deprive him of
that right, would be to defeat the objeet of the Order
in-Couneil,

If the two Orders-in-Council should be considered
together, T would hold that the distinet language of the
gecond Order, which has no reference to ‘‘ change of
date from which the suceeeding period shall he reck-
oned,”” should prevail over the first Order-in-Couneil
and the time hetween the 15th of August, 1914, and the
15th of April, 1915, should be excluded.

In any event it might with reason be said that the
interpretation I have given the Order-in-Council does
not offend the express enactment of the first Order-in
Council that there should he no change of date from
which the suceeeding period should be reckoned as the
starting point of the third vear’s work is accepted as
the 21st of November, 1914, but the period between
that date and the 15th of April, 1915, is treated as
excluded in compliance with the express provision of
the Order-in-Council,

I order that mining claims 1.-5982 and 1.-5983 he
cancelled, and that the recording fees therefor he
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returned to the recorded holder Alfred Beauregard,
and I make no order as to costs as the point for deter-
mination admitted of much argument.

(THE COMMISSIONER.)
AMAN Eer aL. v. COUTTS.

Surface Rights Compensation—Sale of Land Subject to Agreement
Fizing Compensation—Agreement not Re gistered in Land Titles
Office at Time of Sale—Caution-—Agreement not Binding
Purchaser—Land Titles Act and Registry Act Compared
Compensgation Fired by Commissioner,

on

C. purchased the land embracing Mining Claims 17517 and 17423

from MecQuay, and was informed surface rights compensation
had been fixed by agreement between the then owner A. and the
owner of the mining rights. The agreement was not placed on
record in the Land Titles Office by way of caution, and C. con
tended he was not bound by it, and asked the Commissioner to
fix compensation under seec. 104 of the Act

Held by the Commissioner,—For the purpose of notice under section
80 of the Land Titles Act, the agreement should have been entered
or noted on the record of that office by way of cautlon. The
letter filed in the Recording Office was not notice to C. under
the Land Titles Act. The policy of the Act was to simplify
titles and facilitate the transfer of land, and a registered
owner who bought on the faith of the register was entitled to
protection,

Reference to McLeod v. Lawson (1906), 8 O. W. R. 213 at 220;
Assets Company, Limited v. Mere Roihi (1905), A. C. 176 at 202

Under the Registry Act priority of registration prevails unless
before the prior registration there has been actual notice, but
the Land Titles Act does not, apparently, admit of such a quali
fication. Rogers v. McFarland, 19 0, L. R. 622

In view of sections 42 and 80 of the Land Titles Act a bona fid
purchaser under a registered title would appear to be protected
even against express notice of the surface rights agreement
which was not registered. Skill v. Thompson, 11 0. W. R. 339;
17 0. L. R. 186,

Peebles v. Hyslop, 30 0. L. R. 511

Compensation fixed as asked

Application by E. G. Aman and Huronian Belt
Company, Limited, to fix compensation to surface
rights by mining operations on Mining Claims 17517
and 17423, situate in the township of Casey.

J. Lorn McDougall, for applicants,
George Ross, for respondent.
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5th May, 1916.

Tue CommissioNer. — Robert Coutts purchased
from John MeQuay the south half of the north half
of lot 6 in the first concession of the township of Casey,
in the distriet of Temiskaming, and received a transfer
on the 7th of April, 1914,

On this part lot Mining Claims 17423 and 17517 are
situate, and stand recorded in the name of E. G. Aman.
They were recorded on the 5th of July and the 3rd of
December, 1912, respectively, Certificates of record
were procured in September, 1912, and May, 1915.

On the 26th of August, 1912, John McQuay entered
into an agreement with E. G. Aman, as follows :—

Sutton Bay, Ont.,
26th August, 1912.
To E. G. Aman and E. M. Loring,
Haileybury, Ont.

Dear Sirs,—I agree to accept twenty-five ($25)
dollars as compensation for any damage that may be
caused by you to the surface rights of the south half
(1/2) of the north half (1/2) of lot 6, concession one
(1), Casey township, by your prospecting and mining
operations, including drilling holes, and that should
vou do mining work to the extent of sinking one or
more shafts to the depth of one hundred feet or more
that you pay me for any land you may oceupy for
buildings or shafts or for other purposes of mining
operations at the rate of thirty dollars per acre for
each acre so oceupied. I hereby acknowledge receipt
of the twenty-five ($25) dollars above mentioned.

Yours truly,
Sgd. John MeQuay.
Witness to the signature of
John MeQuay.
Sgd. W, 1. Waugh.

Before purchasing the lands Coutts was informed
by McQuay of the surface rights agreement. Coutts
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said he was not interested in the minerals and would
: take a chance on the owner of the claims continuing
3 mining operations. He had been in oceupation of the
lands for about six months when he heard that mining
operations were to be resumed, and it was at this time
he asked McQuay to show him the agreement.

On the 31st of May, 1914, Coutts was written to
on behalf of the owner of the claims stating his readi
£ ! ness to f\hi_(l«- l).\'. the terms of the MeQuay agreement
i : and notifying him that he contemplated carrying on

? mining operations on an acre of land and tendered him

i ‘ thirty dollars in accordance with the terms of the

agreement. Coutts persistently refused to allow the i

owner to proceed with his necessary assessment work t.i
i

e

—

and contemplated mining operations. The owner
brought the matter before me in the form of a motion
for an injunction restraining Coutts from interfering
with his mining operations, On the application being 1
f heard I ordered it stayed until a notice of claim was ' ‘[

filed by Coutts attacking the validity of the eclaims.
The claim was filed and served and came to trial when
i the mining claims were declared valid and the notice of
claim dismissed. Tamnow dealing with the enlarged in
¥ ! Junetion motion, which is one for compensation, if any, 1
[ g to be paid Coutts as surface rights owner under sec i g
; tion 104 of the Mining Act of Ontario, ! lb
] Coutts sets up section 80 of the Land ‘Titles Act, (i
R. 8. O. ¢h. 126, as a bar to the owner’s right to oper “ ‘ !
ate under the terms of the McQuay agreement. While -" !
he had actual notice of the MeQuay agreement prior i'. !
to the purchase of the lands and bought subject to it, it

‘ he contends he was not hound by it as it was an un B
registered agreement at the time he received his trans ,: i
fer from MeQuay. Section 104 refers to a licensee who --
prospects for minerals or stakes out a mining claim— :
or carries on mining operations. Under the Mining 11
Act of 1906, the right to compensation was to he had II
against the licensee only: now it applies to one who 1l
‘‘earries on mining operations,’” as in this case, '

M.C.0.—20 i
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My learned predecessor has held that under the
Act of 1906, compensation must be fixed ‘‘once for all.”’
Dodge v. Dark (Price), M.C.C, 44,

The compensation is for, ‘“all injury or damage
which is or may be caused to the surface rights hy such
prospecting, staking out or operations.”” By section
64 surface rights compensation must be paid or secured
hefore a certificate of record can be issued hy the
Recorder. The compensation to be fixed is for the pre
sent and future damages. Once that is arranged and
other requirements of section 64 having heen met, then
the holder of the claim is entitled to a certificate of
record which gives stability of title. The surface
rights agreement of the 26th of August, 1912, arranges
a present consideration of twenty-five dollars and a
fixed sum per acre for further development of the
claims,  In all respects the agreement meets the re
quirements of section 104 as to damage, ‘‘which is
or may he caused to the surface rights.”

Abhout the month of September, 1912, the following
letter was filed in the Recording Office at Haileybury,
no doubt for the purpose of satisfying the Recorder
that surface rights compensation had been arranged
with MeQuay so that certificates of record might issue.

Hotel Canada,
New Liskeard, Ont.
To E. (G. Aman and E. M. Loring,
Haileybury, Ont.

Dear Sirs,—This is to acknowledge that T have
arranged with you for compensation for any damage
that may be caused by mining operations to the surface
richts of the south half (1/2) of thenorth half (1/2) of
lot six (6), concession one (1), Casey township.

Yours truly,
John MeQuay.
Witness to signature ot John MeQuay,
W. I. Waugh.

BSSE———
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Neither the letter nor the agreement of August,
1912, were on record in the Land Titles Office.

For the purpose of notice the agreement should
have been on record in the Land Titles Office and
shown against the title to the lands in question. This
should have been done by way of caution. The letter
filed in the Recording Office was not notice to Coatts
under the Land Titles Act,

3y section 42-

‘“ A transfer for valuable consideration of land re
gistered with an absolute title, when registered, shall
confer on the transferee an estate in fee simple in the
land transferred, together with all rights, privileges
and appurtenances helonging or appurtenant thereto,
subject to:

(a) The incumbrances, if any, entered or noted on
the register:

and as to such rights, privileges and appurtenances,
subject also to any qualification, limitation or incum
hrance to which the same are expressed to he subject in
the register, or where such rights, privileges and ap
purtenances are not registered then subject to any
qualification, limitation or incumbrance to which the
same are subject at the time of the transfer; but free
from all other estates and interests whatsoever, in
cluding estates and interests of His Majesty, which are
within the legislative jurisdietion of Ontario. 1 Geo.

V., ch. 28,

The effect of unregistered instruments is stated in
section 80,—

** No person other than the parties thereto shall he
deemed to have any notice of the contents of any in-
struments other than those mentioned in the existing
register of title of the parcel of land or which have
been duly entered in the books of the office kept for
the entry of instruments received or are in course of
entry, 1 Geo. V., ch, 28, sec. 80.”
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The policy of the Act is to simplify titles and facili-
tate the transfer of land. See Moss, C.J.0., in Mec-
Leod v. Lawson (1906), 80 W. R. 213, at 220. A
registered owner who buys on the faith of the register
is entitled to protection. A certificate of search dated
the 14th of July, 1914 (Exhibit 8), procured from the
Master of Titles, was evidence of the then state of title
and upon which the registered owner was entitled to
rely as the scheme of the Act aims to render the cert:
ficate of title conclusive evidence thereof. The sec
tions making registered certificates conclusive evidence
of title are too clear to be got over. Lord Lindley in
Assets Company, Limited v. Mere Roihi (1905), A. C.
176, at 202,

Under the Registry Act priority of registration
prevails unless before the prior registration there has
been actual notice, but the scheme of the Land Titles
Act does not, apparently, admit of such a qualification.
Section 80 of the present Land Titles Act was form-
erly section 84 of the Revised Statutes of 1897, with
the change of the word ‘‘ held ** to ** deemed.”” The
word ‘“ deemed ’’ has been interpreted to mean, ‘‘ ad-
judged or conclusively considered.”” Rogers v. Mec-
Farland, 19 O, L. R. 622.

In view of section 42 it would seem that the words
of section 80 are strong enough to protect a bona fide
purchaser under a registered title even against express
notice of the surface rights agreement which was not
registered. It is not said Coutts was not a bona fide
purchaser, nor could I so find even if it had heen
alleged that MeQuay had conspired with Coutts to
defeat the written agreement of the 26th of August,
1912,

Reference to Skill v. Thompson, 11 0. W. R. 339;
17 O. L. R. 186.

Peebles v. Hyslop, 30 O. L. R. 511,

The obligation was upon Aman, not MeQuay, to
register the surface rights agreement. Coutts did not
see the agreement until after he was in possession for
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some time, but he was aware before purchase that the
owner of the mining claims had some arrangement
with MeQuay as to the surface rights. In the view I
take of section 80 I am precluded from considering
such notice of the arrangement between McQuay and
Aman as was given Coutts by MeQuay prior to his
purchase of the lands. While compensation for sur-
face rights should be a final settlement, it can appar-
ently only be made so against a registered purchaser
of the lands by notice through the Land Titles Aet by
way of caution,

The land is cleared, but not cultivated, where the
present operations are desired to be carried on, but in
fixing compensation the fact must be considered that
the miner will, if an award is made, be entitled to in
terfere with any part or portion of the surface rights
within the boundaries of his claims. The extent of
the interference with the surface rights is problemati
cal and no mining operations have been carried on
since Coutts has been in possession. The work may,
at any time, be suspended and the claims abandoned
hefore patents are applied for.

In justice to the miner, I think a proper disposition
of compensation would be to direct payment to Coutts,
the patentee of the surface rights, of the sum of five
hundred dollars ($500), of which two hundred and fifty
dollars ($250) shall be paid on or before further pro-
specting, working or mining operations are carried on
by the holders of the said claims, and a further sum of
two hundred and fifty dollars ($250) shall be paid at
the issue of a patent or patents, as the case may be, of
the mining rights, and I do so award and direct.

Coutts should have his costs of the application to
be taxed upon the County Court scale,
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(THE COMMISSIONER.)

McRAE AND HITCHCOCK v. JORDAN.

Vesting Order—Secction 81 of the Act — Co-owners — Merits—
Restaking.

McRae having secured an order extending the time for perform-
ance of his co-owner’'s, H.'s, share of work, and relieving against
forfeiture caused by H’'s default, performed the work and applied
under section 81 of the Act for an order vesting the interest of
H. in himself.

J., also a co-owner, believing a forfeiture had occurred, staked and
applied to have the elaims recorded

Held by the Commissioner—Forfeiture had not occurred when the
claims were staked by J., and his application must be refused.

McRae took the proper course to protect the claims against for-

feiture and which had the effect of preserving to J. and the other

co-owner their respective interests

was not entitled to share with McRae the forfeited interest of H.,

and an order was made vesting the interest of H. in McRae and

declaring the staking by J. to be invalid

[

I'. A. Day, for applicant.
I'. L. Smiley, for respondent,

23rd May, 1916,

Tue Commissioner.—It is admitted that the lands
were not open when staked by Jordan, and that his
application therefor, under the authority of Beaure-
gard v. Hebert (Godson), M. C. (., page 299, must he
disallowed.

All assessment work had been performed with the
exception of Hitcheock’s share. Mc¢Rae was under
the impression Hiteheock’s work would require to
he done on or before the 4th day of January, 1916;
otherwise a forfeiture would occur. In December he
called at Jordan’s camp and enquired if he knew
Hitcheock’s intention in regard to the performance of
his work, when Jordan was of the opinion that Hitch-
cock was procuring an extension of time for its com-
pletion. MecRae then wrote the Department of the
Bureau of Mines, at Toronto, setting out his difficulty,
and asking for an extension of time in which to com-

A
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plete Hitcheock’s work, and was referred by the De-
partment to the Mining Commissioner.  Upon the
application of MeRae, I issued an order on the 14th
of January, 1916, extending the time for the perform-
ance of the deficiency of work until the 1st of April,
and McRae had the work performed hetween the 15th
of February and the 4th of March, and recorded it on
the 15th of March,

Jordan, who held a third interest in the claims,
restaked the lands on or about the 5th day of January,
1916, and caused his application to he placed on file
in the Recording Office.  As the lands were not open
when staked by Jordan, his staking was illegal, and it
now appears it was not necessary for McRae to have
applied for an extension order as the work was not
required to be performed before the 15th of April,
1916. The work was performed by McRae at a time
it was not in defaunlt, but from Hitcheock’s letter of
the 2nd of February to McRae, it is evident he had
no intention of performing his work, nor had he done
s0 on the date of the application on the 16th instant.
Jordan now asks to bhe allowed to share the cost of the
Hitcheock work done by McRae, and that an order
ghould he made vesting the Hiteheock interest equally
in McRae and himself., 1 think McRae took the pro-
per method to proteet the claims against forfeiture,
which had the effect of preserving to Jordan and the
other co-holders their respective interests, The re-
staking by Jordan, if it had stood, would have hene-
fited him only, and his co-holders in the former min-
ing claims would have lost their interests in the land.
I think it is now too late for Jordan to ask to be pro-
tected by McRae’s work. It is a last resort request,
and launched after he found that he eould not hold the
lands under his restaking. It is apparent that he had
made up his mind to restake the claims when he
thought default would take place, but he did not
divulge his intentions to MecRae or his other co-holders,
neither did McRae tell Jordan that he intended doing
Hitcheock’s work in order to protect the claims, but
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his enquiry as to Hiteheock’s intentions was notice to
Jordan of McRae's desire to see the work done and
the claims kept in good standing. In any event, what
McRae did has kept intact the interests of Jordan in
the claims and he profits accordingly. If McRae had
not performed Hitcheock’s work, then a forfeiture
would have ocenrred, and the elaims would have heen
lost to all the interested parties. Jordan’s action in
restaking the claims would not have assisted them, as
he intended to keep them to himself, and it is now
found that his staking was illegal, and in the result
Jordan should be well pleased if he still has an inter-
est in the elaims,

For the performance of the work MeRae paid in
wages $210, which is not unreasonable. 1 allow him
this amount, also $12.60 personal expenses in connec
tion with the proeuring of the extension order for the
performance of the work, making in all $222.60, which
ITiteheock must pay MeRae through the Recording
Office at Elk Lake on or hefore the 10th day of June,
A.D. 1916.

[ order that the applications of C. F. Jordan for
the lands comprised within the houndaries of Mining
Claims M.R.—5223 and 5224, and now on file in the
Recording Office at Elk Lake, be disallowed and re
moved from the records of the said claims.

[ further order that in default of payment of the

or before the 10th day of June next, the interest of
Hitcheoek in the said mining claims be and the same
is hereby vested in McRae.

[ further order that the respondent Hitcheock pay
the applicant, McRae, the sum of $25 as costs,

I make no order as to costs against Jordan.




M'DONALD V. PINELLE AND BROOKS 33

(THE COMMISSIONER.)
McDONALD v. PINELLE AND BROOKS.

Non-performance of Working Conditions—Forfeiture—Evidence—
Reports of Work—Forfeiture of Right to Further Staking—
Section 57 of the Act—When Land Open for Staking.

Disputant alleged non-performance of working conditions, and on
the 16th of August, 1915, staked the claims of the respondents
The applications were refused by the Recorder on the ground
that the time for the performance of the then period of work had
not expired when disputant staked. Subsequently, on the 18th
of August, and after forfeliture had occurred, disputant, with the
consent of the Recorder, restaked the claims

Held, by the Commissioner—The claims were in good standing
until midnight of the 16th of August, and the disputant’s staking
of that date was abortive. As the land was not “ open to prospeot-
ing,” what the disputant did on the 16th of August did not pre
clude him from again staking on the 18th. See section 57 of
Act,

That reports of work In question filed by the respondent Pinells
were untrue, at least inocorreet, and the work had not been per
formed as sworn to

Dispute allowed and former claims cancelled

Dispute by Daniel MeDonald against 12681 and
1.-2682, situate in the township of McVittie, alleging
forfeiture and ground open when staked by him, and
for an order of cancellation of the said elaims.

)
Parties appeared in person, not heing represented
by counsel.
30th May, 1916.

Tur Commissioner.—C. I, Pinelle is the unre-
corded holder of a half interest in mining claims
[.-2681 and 2682, situate in the township of McVittie,
in the Larder Lake mining division. B. T. Brooks is
the recorded holder of the remaining half interest, hut
he has not performed his share of the working condi-
tions and has allowed his miner’s license to lapse.
His present address in Ontario being unknown, T al-
lowed substitutional service upon him at his last known
place of residence in Ontario.
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The disputes filed allege non-performance of work
resulting in a forfeiture.

On the 5th of December, 1913, Rudolf Pallas filed
a notice of intention to perform upon mining claim
[.-2681 all the work required by the provisions of the
Mining Act of Ontario for L-2681, 2682 and 2683. The
abstracts of the said three claims so indicated that the
work would be performed on 1.-2681 for the three.

On the 24th of December, 1913, Rudolf Pallas,
through C. E. Pinelle, made out and swore to two re-
ports of work done on 1.-2681 and 2682, at the hottom
of which appears, ‘“‘done on mining claim 1.-2683 in ac
cordance with notice filed to that effect.”” The notice
of intention filed was for the performance of work on
[.-2681 for the three claims, and in that respect the
reports of work are in error in stating the work was
done on I.-2683 pursuant to notice of intention,

The reports of work show that Thomas Grier, C. H.
Van Aspern and C. E. Yuile each performed 15 days’
work on mining claims 1.-2681 and 2682, or thirty days
each, between the 10th of November and the 16th of
December, 1913. All of the three men testified that
they did not work at any time upon claims 1.-2681 and
2682, and that the work they performed was done on
[.-2683.  Grier said he did 15 days at one time on
[.-2683, and later performed about 5 dayvs’ work, hut
that it was all done hefore the 3rd of November.
Yuile was sure he did not do more than 15 days’ work
on 1.-2683, and was of the opinion that he worked at
times in September and October, hut was positive he
did no more than 16 days at most. It was proved
that Van Aspern was working in the Huronia Mines,
Limited, between the 30th of November and the 24th
of December, 1913, He stated what work he did for
Pinelle was on 1.-2683 and done hefore the end of
November, and that they did, ‘“ in a general way, 60
days’ work.” Sixty days’ work was the amount re-
quired to he performed on 1.-2683 alone, and it is sig-
nificant that Van Aspern should say that he did 60
days’ work and that his eo-workers admit not more
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than 15 or 16 days each of work on 1-2683.  As Pinelle
worked with the three men and they have sworn to
have performed 15 days’ work each, that would make
the complement of 60 davs on 1.-2683; but what ahout
#2681 and 26827 If Grier did no more than 15 days,
or at most 20 days, Yuile 15 or 16 and Van Aspern 15,
then work said to have been performed by them to the
extent of 45 days each is untrue and falsely sworn to.

Pinelle is met with the uncontradicted statements
of Grier, Van Aspern and Yuile that they worked on
1.-2683 only, and did no more work than was sufficient,
with the work |n'l‘fnl‘|l|c-<| hy Pinelle, to m.]nplv!w the
60 days’ work required on that claim.

The notice of intention indicated the work to he
done on 1.-2681 for the three claims, whereas the work
was performed on 1.-2683, and if I aceept the evidence
of the workmen, sufficient only was done for that
claim. That Van Aspern, at least, did not work he
tween the 10th of November and the 16th of Decem
ber, was admitted by him, and endorsed by an official
of the Huronia Mines, Limited. Yuile and Grier were
of the opinion that they worked not later than the
middle of November, and were positive that they did
not work in December. Even though the reports of
work refer to the fact that the work was performed on
[,-2683, and assuming that the notice of intention in-
advertently showed the work to he done on 1.-2681 for
the three claims, the onus, which had shifted to Pinelle
of proving the correctness of the several reports of
work, was not met. Of a total of 180 days’ work
which the reports of work show to have heen done on
[.-2681, 2682 and 2683, only sufficient is admitted by
the men whom Pinelle swore performed the work, to
make a total of 60 davs, more or less,  Pinelle elaimed
they were co-holders and worked with him from June
to November on these and other claims, and that he
grubstaked them during that time, but Pinelle failed
to prove through them that they had performed a total
of 45 days each as sworn to,
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In view of the positive statements of the three men
who performed the work, and the conflict between the
intention to do work and the reports of work filed, I
must find the work sworn to have heen performed
on L-2681 and 2682 was not so performed and that a
forfeiture accordingly occurred on the 17th of August,
1915.

Pinelle procured from the Mining Recorder a cer
tificate of interest which was subsequently continued
until trial by the Recorder on the grounds that he was
the unrecorded holder of a half interest in the claims
and wished to proceed against B. T. Brooks, his co
holder, under section 81 of the Act, for failure to per
form his share of the assessment work. The applica-
tion was not brought to trial as personal service could
not, at that time, be effected upon Brooks, and Me-
Donald had informed Pinelle he intended filing dis
putes which he subsequently did. Brooks did not ap
pear upon the trial of the disputes, and as it was
proved he had allowed his license to lapse, his interest,
in any event, had been forfeited.

Mining claims 1.-2681 and 2682 were restaked hy
MeDonald on the 16th of August, 1915. His applica-
tions were refused by the Recorder on the grounds
that the time for the performance of the second sixty
days’ work would not expire until midnight of that
dav. He then asked the Recorder if he might restake
the claims, which he stated the Recorder consented to
if Pinelle did not apply for an extension of time.

On the 18th of August he redated the posts he had
placed on the claims on the 16th. Acecording to the
records the elaims were in good standing until mid-
night of the 16th, and his staking of that date was
abortive. By section 57 of the Mining Aet of Ontario,
a licensee who stakes land ‘‘ open to prospecting,”
and fails to record, shall not thereafter bhe entitled to
again stake out the same lands unless he notifies the
Recorder in writing of his staking and abandonment,
and procures a certificate that he acted in good faith.
This section does not apply in this case as the lands
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were not open for prospeeting on the 16th of August,
as far as the records showed. It has now been I)I‘n\'l“l
that forfeiture oceurred in December, 1913, but that
fact had not been proved nor was it apparent when
MeDonald staked on the 16th of August, 1915.

While MeDonald swore to a digseovery on the 18th
of August, which in fact was made on the 16th, and
adopted his stakes of the 16th for the purpose of his
staking on the 18th, I do not think I should find his
staking irregular. Between the 16th and 18th no in
tervening interests had arisen and the equities will he
served if T find his stakings of the 16th and 18th con
stituted one complete staking, and done in good faith.

Mr. Pinelle attacked the MeDonald discovers
through MeDonald, and by way of eross-examination
he did not tender any evidence as to the insufficiency
of the discovery but contented himself with the admis
sions obtained from MecDonald in that regard. T do
not pass upon the question of discovery. The issue
before me was the non-performance of work on the
part of the holders of the elaims in question.  Whether
MeDonald has a sufficient disecovery or not was not
pertinent to. the disposition of the case. Assessment
work is earelessly sworn to without consideration of
the date or month of its performance, and it may he
that the work in this case was performed, but inad
vertently and incorrectly recorded, hut as Pinelle kept
a record of the time the men worked he should have
produced it at the trial and met the evidence of Grier

et al., and in its absence the reports of work and the

evidence of the men who have sworn to have performed
it must he my guide.

I order that mining claims 1.,-2681 and 2682, situate
in the township of MeVittie in the Larder Lake Min
ing Division, be and the same are hereby cancelled.

I further order that the application of Dan Me
Donald for the same lands now on file in the Recording
Office at Matheson be placed on record.
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(THE COMMISSIONER.)
WHITING v. MATHER.

Staking — Suficiency of Dispute Refusal by Recorder to Hear
Evidence \ppeal to Commissioner—Application of Sections
57 and 58 of the Act

On the 7th July Mather put up a discovery post, nothing more, and
continued to do work on the property until the 31st. On the
9th of August he learnt that the claim had been staked by Whit
ing. M. secured a certificate from the Recorder under section 57
of the Act, completed his staking of July on the 12th August and
recorded the claim. W, tendered his application on the 10th of
August, which was subsequently refused—W, then disputed. The
Recorder, for the reason given that *no material had been put
in to show why the above claim is valid,” refused to hear the dis
pute From this decision an appeal was taken to the Commis
sioner

Held, that W. had a remedy by appeal from the decision of the

Recorder refusing to record his application, but he was not pro

hibited from attacking the M. staking by way of dispute. The

refusal of the Recorder to hear the dispute for the reasons given
was not well founded. It was not a case of an isolated unsub
stantial technicality but a series of defective acts, making on the

whole an invalid staking by M

discovery and a post to mark it without any. hing more is not a

compliance with section 54 Neither sections 57 or 58 were help

ful in making valid what M. did on the 7Tth of July and were im

properly applied by the Recorder

The Mining Act, as applied to staking, is made elastic by section

, but the section must be carefully applied

The stakings by “M.” of July and August were indistinet and
neither of them complete or in compliance with the Aect

-

Appeal to the Commissioner from the decision of
the Recorder to have declared mining claim K-642,
situate in the Kenora Mining Division, invalid.

J. F. McGillivray, for appellant.
J. S. Allan, for respondent,

6th October, 1916,

Tue Commissioner.—Location 314-P comprises an
irregular area of land of fifty-seven acres partly
bounded on the north and south by the waters of Moore
and Andrew Bays. The claim was surveyed in 1890
but it was not patented and forfeiture occurred.
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Mr. D. L. Mather is lignidator of the Dryden Tim
her and Power Company, Limited, whose mill is at
Dryden, in the district of Kenora. He was aware that
soapstone was required for the purposes of the com
pany and was being obtained from West Virginia in
the United States of America. e knew that soap-
stone had been discovered some vears ago in the Ken
ora distriet, and no doubt had this particular location
in mind, as on the Tth of July, 1915, he went directly
to it, found a deposit of goapstone and put up a discoy
eryv post upon it on which he wrote his license number,
name and date of discovery. Nothing more was done
at that time towards completing a valid staking of the
lands.  Mather, in an affidavit filed with the Mining
Recorder at Kenora, of record in his office, stated h
was under the impression that having made a discoy
ery and placed a discovery post thereon he had legally
acquired the lands referred to as surveved loeation
J314-P, and immediately started four men to work on
the property. The work was continued until the 31st of
July, when forty tons of soapstone had been taken out
and shipped to the mill at Dryden.

On the 9th of August he returned to the property
and found there a Mr, Kendall, who informed him that
the claim had been staked as he (Mather) had not
legally staked it. Whiting, the appellant, claimed he
had the location surveyed in 1890, and was the original
discoverer of it.

Mr. Mather returned to Kenora, consulted his soli
citor and attempted to cure his abortive staking of the
Tth of July by the application of seetions 57 and 58 of
the Mining Aect of Ontario. On the 12th of August he
procured from the Recorder a certificate based upon
the affidavit T have referred to, that he had ‘* acted in
good faith and for no improper purpose in failing to
complete and record his staking within the preseribed
time.”” This certificate was given by the Recorder, he-
lieving it to he effective under section 57. On the 13th
of August the Recorder accepted and recorded an ap-
plication from Mather for the location 314-P, in which

y P o e
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it was stated the claim was ‘‘ staked out, the lines cut
and blazed thereon and completed on the 12th day of
August, 1915.”

Mr. Whiting, on the 10th of August, tendered the
Recorder an application for ‘‘the east part of old min-
ing location 314-P on Pipestone Portage, Lake of the
Woods.” The land being then open, the Recorder
accepted the application, and received from Whiting
the recording fee and his miner’s license. The appli-
cation was prepared by Mr. Spry, the Recorder, under
instructions from Whiting, and the latter prepared
the sketeh attached to the applieation. On the 13th of
August the Recorder wrote Whiting to stay assess-
ment work until further notified, as ‘‘ there is another
staking and application showing prior discovery to the
lands staked and applied for by you.”” Whiting re-
plied on the 16th, intimating his surprise at the letter
received and professing a preparedness to perform
the necessary assessment work. On the 18th the Re-
corder wrote Whiting that his application had heen
refused and returned the recording fee and his miner’s
license. On the 20th of September Whiting filed a dis-
pute which was replied to by a letter from the Recor
der on the 2nd of Oectober, requiring Whiting to file
““ evidence by affidavit in support of your contention
that this elaim is invalid.”” Mr. Whiting then con-
sulted his solicitor and a further digpute was filed on
the 8th of October in which it was reiterated that the
Mather claim then on record as K-642 was invalid on
account of insufficiency of staking, and that the lands
applied for were open for staking at the time the ap-
plication therefor had been accepted. By letter dated
the 12th of October Mr. Spry refused to consider the
dispute or allow it to he entered against the claim
upon the grounds, ‘‘ no material has heen put in to
show why the above claim is invalid.”” From this de-
cision the appellant appealed to the Mining Commis-
sioner by notice of appeal dated the 20th of October.

A preliminary objection was taken hy counsel for
* the respondent that the appellant’s proper procedure

=T
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was by way of appeal against the decision of the Re-
corder refusing to record the application and that he
could not attack by way of dispute. It is quite correct,
he had a remedy by way of appeal from the decision of
the Recorder of the 18th day of August, but he was not
precluded from attacking the validity of the Mather
staking by way of dispute. The dispute having heen
formally disposed of by the Recorder he is properly
before me by way of appeal from the Recorder’s deci-
sion.

The several disputes filed were sufficient in form
and substance to disclose the issue and the disputant
was entitled to adduce evidence in support thereof,
and the Recorder’s duty was to give his decigion
thereon under the jurisdiction conferred upon him hy
gection 130 of the Mining Aet of Ontario. The refusal
by the Recorder to hear the disputes for the reasons
given was not well founded under the Aect.

That Whiting, on the 6th day of August, had a
right to stake the east part of old mining location
314-P, being lands open for staking, T have no doubt.

The respondent attacks the appellant’s staking. On
the 6th of August Whiting put up a discovery and No.
1 post, and blazed a line from the No. 1 to No. 2. e
was not sure how to properly stake the part of the
claim he wished to be recorded for, so returned to Ken-
ora on the 7th and consulted the Recorder. Sunday
intervening, he returned to the property on the 9th
and finished the staking. e applied for the *“ east
part of old mining location 314-P, situate on Pipestone
Portage, Lake of the Woods.”” For the outlines of
the claim the applicant refers to the sketch attached.
Mining location 314-P does not take in the land under
the waters of Andrew and Moore Bays, but follows
the shore lines where it touched the waters of the bays.
The sketeh, which is part of the application filed hy
Whiting, includes land under the waters of Andrew
and Moore Bay, and in this respect conflicts with the

Mm.c.c.—21




g22 MINING COMMISSIONER'S CASEs,

land applied for which is the ** east part of old mining
location 314-P, situate on Pipestone Portage, Lake of
the Woods.”” 1t is for this and other apparent incon-
sistencies, which were not cleared away at the trial,
that I, upon notice to both parties, requested the Min-
ing Recorder to visit the property and report upon the
situation of the posts put up by Whiting and what was
written upon them. This was done on the 30th of
December last in the presence of Whiting, Kendall and
Albert MeMeekin, O.L.S. Mr. Spry, the Mining Re-
corder, has filed with me his report, and Mr. McMee-
kin prepared a plan showing the lines and position of
the claim as staked by Whiting. A blue print of the
plan and a copy of the report were sent to counsel for
the interested parties. Counsel for the appellant
asked to be allowed to have a surveyor’s plan filed in
answer to the report of Mr. Spry, and the plan pre-
pared by Mr. MeMeekin, and in order that full latitude
should be allowed counsel to place all the facts on
record I took further evidence at Kenora on the 23rd
day of June last.

Whiting did not follow the surveyed lines. His
No. 1 is north of and his No. 2 to the north-west of the
north-east and south-east corners of the location. In
stead of following along the southern houndary of the
surveved location his line from the No. 2 post runs in
a nortli-westerly direetion until it reaches a contour
of Andrew Bay at a point five chains north from a
point where the south boundary of the surveyed

claim running westerly is in contact with the shore

of Andrew Bay. At that point he put up a witness
post which on his sketch he indicates as post
No. 3. The witness posts at the points shown on the
sketch as Nos. 3 and 4 posts indicate an intention to
take in part of the land under the water of the two
bays, and his sketch confirms this. Instead of follow-
ing the blazed or surveyed line from the No. 1 of the
old location in a westerly direction until its contact
with Moore Bay, his line follows to the south in the
shape of a half moon. His No. 1 post is without a
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name, date of discovery or license number. Two of
the witness posts were standing trees and did not con-
form with the requirements of sub-section (3) of see-
tion 54 of the Mining Act of Ontario. Only the No. 1
and the discovery post were said to have been put up
on the 6th of August, whereas one of the witness posts
is marked as of that date.

I can appreciate that Whiting would have some
difficulty in following the true lines of the old location
on account of the lapse of time since the location had
heen surveyed with the consequent difficulty in finding
the corner posts. However, more care would have dis-
closed, as it did fo MeMeekin, one of the old posts-on
the south side of the location and from which Mr. Me-
Meekin got his directions, _

Whiting’s application is for the ‘ east part of old
location 314-P, situate on Pipestone portage, Lake of
the Woods.”” The staking sketeh and evidence show
an intention to leave the true lines of the location ap-
plied for and place the No. 3 and 4 posts in Andrew
and Moore Bays so that the application contradiets
the sketch and the actual staking. That the inclusion
of land under the water would give Whiting more than
forty acres is evident. This conflict of staking with the
application as filed could be cured by the application
of seetion 59 (5). The distance between the discovery
and the No. 1 posts is inaccurately stated in the appli-
cation and on the posts, but this is not of itself fatal to
the staking as the mistake would he excusable on aec-
count of water intervening between the posts, making
its actual measurement somewhat difficult. T eannot
disregard Whiting’s failure to properly inseribe on
post No. 1 the requirements of section 54 (¢), nor his
breach of seetion 54 (3), which specifically states that
a stump or tree may be used as a post if ent off and
squared. Neither of the trees were cut off, and T find
no sufficient reason for the negleet,

Taking the staking as a whole, it was a very imper-
fect one. Tt is not a case of an isolated unsubstantial
technicality but a series of defective acts, making in
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the whole an invalid staking. It has not been a sub-
stantial compliance, as far as circumstances would
reasonably permit, with the requirements of the Act,
consequently section 58 does not properly apply.

Mather’s staking was a meagre one; a discovery
and a post to mark it is not a compliance with section
54. Neither sections 57 or 58 were helpful in making
valid what Mather did on the 7th of July. The pur-
pose of section 57 is to prevent blanketting, and see-
tion 58 was improperly applied to the facts in the case.
It is very unfortunate that Mr. Mather started out to
stake a claim without being seized of the necessities of
staking. The Mining Act, as applied to staking, is
made elastic by section 58, but this section must be
carefully applied. TIts indiscriminate application to
defective stakings would undermine the striet require-
ments of the Aet and certainly eannot be used in this
case. Because Mather did not know how to stake a
claim does not exeuse him.

Both parties urge strong moral rights. T think it
proved that Whiting and his associate, Kendall, were
interested in location 314-P as far back as 1890, and it
would appear that then or later Mather was asked to
take an interest in it. The land has been in the Crown
for many years since then, and it was open for appro-
priation by either Kendall or Whiting if they desired
to stake it. They rested on their oars until Mather
proved it possessed a marketable value, and then took
advantage of the weakness of his staking to appropri-
ate it for themselves. T will not say they had not such
a right or that they should be condemned for taking
advantage of an opportunity which presented itself,
as such is the business life of the world to-day, but it
does, nevertheless, weaken their moral claim.

I feel forced to judge the Whiting staking strictly.
He was not the first discoverer, as far as the year 1915
is concerned, at which time the land was in the Crown,
and it is only by a successful attack upon Mather’s
staking that he would have succeeded upon going
upon record for the same land, provided his applica-
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tion and staking were regular. If I condone Whit-
ing’s many imperfections of staking and applied the
saving clauses of the Act, T feel I would be doing
Mather an injustice.

What Whiting did must be judged by the same
standard that he expects me to apply to the Mather
staking: *“ He who seeks equity must do equity.”

Mather made two attempts at staking as of the Tth
of July and the 12th of August, each distinet and iso-
lated, and neither of them complete or in compliance
with the requirements of the Mining Act, nor can they
he assumed as one staking being bad *‘ ab initio ' : sec-
tion 55. T regret the necessity of declaring the land
open for staking; I would have preferred that one of
the litigants should have succeeded in upholding his
staking.

Section 140 requires, ‘‘ The Commissioner shall
give his decision upon the real merits and substantial
justice of the case,”” and I helieve I have done so.

As to costs,—Whiting’s appeal against the decision
of the Recorder refusing to accept his application and
placing the application of Mather on record succeeds,
but he has failed under attack to show a valid staking.
While he succeeds in part his costs would be offset by
the costs to Mather upon his attack upon the Whiting
staking, which in effect was a separate dispute but
tried by consent in conjunction with the Whiting ap-
peal. There will be no costs to either party.
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(THE COMMISSIONER.)
MURPHY v. ROWAN.

Dispute—Forfeiture—When Occurred—Claim not Marked Cancetled
when Staked.

The marking of a claim as cancelled by the Recorder is merely a
record of forfeiture, not the Act itself. Under section 84 of the
Act of 1914 forfeiture occurs “ without any declaration, entry or
act on the part of the Crown or of any officer "—section 84 of the
Act of 1908 as amended by Geo, V., chapter 26, section 81 (2).

The dispute was referred by the Mining Recorder
to the Commissioner for adjudication, the contention
being that mining claims 1-6526 and L-6527, situate
in the township of Teck, should be declared inyalid,
the lands comprised therein not being open when
staked.

J. M. Hall and E. W, Kearney, for disputant.
F. L. Smiley, for respondent,

6th October, 1916,

Tue Commissioner.—The disputes herein were
referred to me for adjudication by the Mining Recor-
der at Matheson.

The disputant’s sole contention is that mining
claims 1-6526 and 6527 should be declared invalid, the
lands comprised therein not being open for staking
when staked.

Tt is contended that before a claim has lapsed, heen
abandoned or forfeited, it must be marked *‘can-
celled ”” upon the record of the claim by the Recorder
pursuant to section 85 (3) of the Mining Act.

Mining claims 1.-2253 and 2254, situate in the town-
ship of Teck, in the Larder Lake mining division, were
recorded on the 17th of November, 1911; all working
conditions were performed. The holder had until the
17th of July, 1916, in which to apply and pay for
patents to the lands, which was not done, and on the
18th of July the same lands were staked on the license
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of Eugene Rowan, and recorded in his name as mining
claims [-6526 and 6527 on the 29th of July, and on the
same day the Mining Recorder marked the former
mining claims 1.-2253 and 2254 cancelled on the records.

On the 27th of August R. Y. Campbell staked the
same lands on behalf of J. A. Murphy and tendered
his applications therefor to the Recorder, who refused
to record them on the ground of the previous staking
and recording of mining claims 1.-6526—6527 by
Rowan on the 18th of July previous.

By section 34 of the Mining Act a licensee may
stake out a mining claim on Crown lands not at the
time,—

(i) “ Under staking or record as a mining claim
whic' has not lapsed or been abandoned, can-
cell |, or forfeited.”

By section 84 of the Mining Act,—

(T) ““ All the interest of the holder of a mining
claim before the patent thereof has issued shall,
without any declaration or act on the part of
the Crown, or hy any officer, cease and the claim
ghall forthwith be open for prospecting and
staking ont.”

(e) *“ If the application and payment for the patent
required by sections 106 and 107 are not made
within the preseribed time.”’

Patents not having been applied for by the 17th of
July, a forfeiture ¢ ipso facto ’’ occurred. The words,
‘“ without any declaration, entry or act on the part of
the Crown or by any officer,”” were added to gection 84
of the Act of 1908 by 9 Edward VIIL., cap. 26, section
31, sub-section (2) (1909), and thereby removed any
doubt as to the effect of section 85 (3) of the Act of
1908, now 85 (2), requiring cancellation by the Re-
corder after forfeiture or abandonment upon the ex-
press language of section 84 as to when forfeiture took
place.
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The marking of a claim as cancelled by the Recorder
is merely a record of forfeiture; not the act itself. To
hold that a mining claim is not open for staking until
marked ‘‘ cancelled ’* on the records would be to de-
feat the express language of section 84 of the Act. A
Recorder should observe and follow the directions of
section 85 (2), as it is expedient that all lands open for
staking should he made known and publicly advertised
by posting up in the Mining Recorder’s office. To al-
low the contention of the disputant, would, for many
reasons, seriously interfere with prospecting and ‘stak-
ing out.

I order that the dispute filed by J. A. Murphy
against mining claims 1.-6526 and 6527, situate in the
township of Teck, in the Larder Lake Mining Division,

be and the same are hereby dismissed with costs fixed
at $25.

(THE COMMISSIONER.)
HAMILTON v. JAMES.

Default in Working Conditions—Relief from Forfeiture—Digpute.

The applicant applied for relief from forfeiture and at the same
time upon consent filed a dispute against the claim staked by
the respondent,

Held:—It is not intended that the Mining Recorder should, under
section 80 of the Act, grant an extension of time on the plea of
fllness of the holder who did not expect or desire to do or per-
form the work personally.

The applicant had been allowed a three months' extension of time
for the performance of the preceding period of work, and this
indulgence, no doubt, encouraged a belief that extensions were
easily obtained, which is not the fact, and must be based upon
substantial grounds contemplated by the Act,

Upon the evidence, it could not be found that the respondent had
not made a valuable discovery, but as he had staked in the face
of section 85 and upon the merits, the application for rellef was
granted upon terms.

Application by J. W. Hamilton for relief from for-
feiture with respect of mining elaim 1.-2881, situate in
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the township of Bernhardt, in ¢t
division.

Larder Lake mining

G. G. T. Ware, for applicant.
F. A. Day, for respondent,

11th November, 1916.

Tue CommissioNer.—The holder of mining claim
1.-2881 has applied under section 85 of the Mining Act
of Ontario for relief from forfeiture, the elaim having
heen cancelled by the Mining Recorder on the 22nd of
April, 1916, for non-performance of the last period of
work within the time required by the Mining Aect and
Orders-in-Couneil having reference to extensions of
time for the performance of working conditions.

On the 22nd of April, 1916, the same claim was
staked by O. Chenette as 1,-6245, and on the 1st of May
by H. W. James, the respondent herein, who filed a
dispute against the Chenette staking which was heard
by the Mining Recorder at Matheson on the 12th of
May and disposed of in a written judgment dated the
15th of June, in which the Chenette staking was de-
clared invalid; mining elaim I1.-6245 cancelled and the
application of James for the same land recorded as
[.-6256-1/2,

The applicant, at the hearing, wished to he allowed
to attack the James discovery, which was permitted
upon consent of the respondent, James, and upon his
filing a dispute in the regular way, which has now bheen
done. The application for relief from forfeiture and
the dispute were then heard together.

I feel that the application should be dealt with
strictly on its merits,and do not therefore think it ad-
visable to pass upon the validity of the discovery made
by James other than to say that he has sworn to a
valuable discovery of mineral in place in his affidavit
of discovery filed with his application for the lands,
which has been supported by the evidence tendered at
the trial, and while T am in some doubt as to the strict
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validity of the discovery and could only be perfectly
satisfied by a report of a Mining Inspector or other
official of the Crown to be appointed by me, I do not
deem it advisable to have this done, as it would pro-
perly entail an inspection of the discovery made by
Hamilton and might in the result have the effect of
opening the land for restaking at a loss to both liti-
gants. 1 feel James’ discovery has sufficient merit to
permit him to say the application of Hamilton for re-
instatement of the former claim L-2881 should not be
granted unless upon reasonable terms of compensa-
tion.

The Hamilton elaim is in default for non-perform-
ance of the last period of work which should have been
done not later than the 16th of April last. On the 10th
of February last Hamilton wrote Mr. Hough, Mining
Recorder at Matheson, from Fort Wayne, Indiana,
U.S.A,, that he was ill and pointed out the difficulty
of performing assessment work in the winter and
asked for a three months’ extension of time. He did
not hear from Mr. Hough until the 3rd of May, when
he was advised the claim had been cancelled and
restaked.

It would appear that Hamilton, although he did
not receive a reply from Hough to his letter of the
| 16th of February, believed the extension had bheen
E il granted, and on the 2nd of April wrote his agent,

it | Hohenauer, to proceed with the work. From the evi-
1 dence T am satisfied Hamilton intended to complete the
il work required to be done upon the claim, but impro-
{ perly assumed that he could and would receive an ex-
1“ tension of time upon an application based on illness.
i I do not think it was intended that the Miring Recorder
it i should, under section 80, grant an extension of time on
' the plea of sickness to one who did not expect or desire {
to do the work for himself. The previous work caused
I to be done by Hamilton was by contract and he had no
i intention of personally performing the work in ques-
| tion, so that the Mining Recorder might properly have
A refused his application. What Hamilton really wanted
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was time, not from sickness but from monetary or
other reasons, as the plea of working in the winter was
not sufficient under the circumstances as it could have
been done in the preceding fall. He had been allowed
a three months’ extension for the performance of the
second period of work, and this indulgence, no doubt,
encouraged a belief that extensions were easily
obtained. His neglect to live up to the requirements
of the Mining Act resulted in the Chenette and James
staking, and the dispute between these two men with
loss of time and money to both of them. James has
defended his rights to the land as against Chenette
and succeeded, and if Mr. Hamilton is now to be re-
lieved equity requires that he must pay James a rea-
gonable compensation. I do not think that Hamilton
should lose the claim as his actions throughout justify
the belief that he wished to patent the claim. James
was legally justified in staking the elaim but did so in
the face of sections 85 and 86, which allowed an appli-
cation for relief from forfeiture on the part of the
former holder.

If Hamilton pays to James through his solicitors,
Messrs. Day & Gordon, of Haileybury, the sum of
one hundred and fifty dollars ($150) without costs, on
or before the 10th day of December next, I will issue
an order reinstating mining eclaim 1.-2881 and extend-
ing the time for the performance of the last period of
work until the 1st day of July, A.D. 1917, but such
extension of time, if given, shall not have the effect of
further extending the time in which to take out a
patent.
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(THE COMMISSIONER.)
(THE APPELLATE DIVISION.)
11 0. W. N, 322,

NEILLY v. LESSARD.

Btaking — Unsurveyed Territory—Boundaries— Conflicting Priority.

Owing to confliction and overlapping, the holders of Mining Claims
C.945 and C.1009 were refused patents until the Mining Com-
missioner fixed their respective boundary lines. L. contended
he had priority of staking.

All that either N. or L. were entitled to according to their applica- !
tions, were claims 20 x 10 chains containing 20 acres each. !

That the eastern and western boundary lines as laid down and i
staked by both claimants, exceeded in length that applied for and !
allowed by the regulations of the Department of the Bureau of
Mines in respect to staking claims in the Gillies Timber Limit,
and that of the Mining Aect, but in the result N. had staked 19.5 !
and L. 24.13 acres,

That section 59 (5) applied and avoided an invalidity.

The Act should not be strictly applied as against N., as he had prior-
ity of discovery and staking. That while L. was an adversely
interested party, if he had staked the land applied for there
would not have been a confliction of lines.

On appeal to the Appellate Division,

Held, by the Second Divisional Court, “ That what a discoverer is
entitled to is twenty acres laid out in the manner imperatively
and minutely (with diagram) preseribed by the Aect.

The provisions of section 59 (5) added by 4 Geo. V. ch. 14, section
2, meant that, “ Notwithstanding the fact that the discoverer has
not laid out his claim in the way in which the Act requires, he
may in the circumstances there provided for have that which the
Act so gives tp him, not that which he has inaccurately laid out.

F. A. Day, for disputant.
Respondent in person.

?th December, 1916.

Tue Commissioner.—The holders of Mining Claims
C-940 and C-1009 have applied for patents which have
not issued owing to conflietion of houndary lines. The 1
matter is now hefore me on the application of Balmer
Neilly, holder of Mining Claim C-940.
Both eclaims are part of block 2, situate in the
Gillies Timber Timit, in the Coleman Special Mining
Division.
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Neilly, in his application to record claim ('-940,
applied for the north-east quarter of the east half of
the south-west quarter of block 2, with his eastern
and western boundaries twenty chaing, and his north-
ern and southern boundaries ten chains each, and
stated that a discovery had been made upon the said
lands at one second after 12 o’clock on the 20th day
of August, A.D. 1912,

Felix Lessard staked and applied for what is now
known as C-1009, on the 20th of August, 1912, and made
a discovery at five minutes past twelve a.m. on the
same day. In his application to record, he described
the lands staked as heing the south-west quarter of
the east half of the south-west quarter of block 2, the
outlines of the claim being 10x20 chains. Upon a
survey of the two claims heing made, it appears that
part of the northern houndary of C-1009 extended
over and above (-940 at the south-east quarter thereof
to the extent of a half an acre or thereabouts.

On the 2nd of August, 1912, by an Order-in-Coun-
cil approved by His Honour the Lieutenant-Governor,
this and other portions of the Gillies Timber Limit on
the Montreal River in the Coleman Special Mining Di-
vision were ordered to be reopened for prospeeting and
staking out for sale or lease under the Mining Act of
Ontario, on and after Tvesday, the 20th day of Au-
gust, A.D. 1912, and seetions 21 and 51 of the Mining
Act were ordered to apply thereto. On the 3rd of
August, 1912, by instructions appended to the said
Order-in-Couneil, the Minister of Lands, Forests and
Mines directed that elaims in blocks which had not heen
subdivided should in no case overlap the houndaries
of the block, that is, a claim shouid he staked wholly
within a particular block, and not include any por-
tion of an adjoining block or bhlocks, «nd that elaims
were not to exceed twenty chains long from north to
south, or ten chains wide from east to west. The
blocks in the Gillies Timber Limit were divided into
areas of a mile square, having stakes placed on the
north and south houndaries thereof at intervals of ten
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chains, and on the east and west boundaries of twenty
chains apart, but the blocks were not subdivided into
quarter sections or sub-divisions. Section 51 states
the area of a mining claim in unsurveyed territory,
but sub-section (¢) and (d) of section 51 do not apply
as the claims were not subdivided into quarter sections
or sub-divisions; consequently the land staked was in
unsurveyed territory. (Ledyard and Powers v. Abode
(Godson), M. C. C., page 60,

The Government Surveys Department in Toronto
does not recognize such quarter sections or sub-
divisions as applied for herein as existing in the
Gillies Timber Limit. When a survey of a mining
claim within the limit is received by that Department,
it is placed on their office map in such a position as
the survey indicates, regardless of the quarter section
mentioned in the application. It seems to have been
the impression amongst licensed prospectors that
mining claims staked in the Gillies Limit must be ap-
plied for as a particular quarter section, and the diffi-
culty experienced by them in definitely locating the
particular quarter section they thought ‘they had
staked has led to many disputes. )

Section 51 of the Mining Act of Ontario states that
a claim in unsurveyed territory shall be a rectangle of
twenty acres having a length from north to south of
twenty chaing, and a width from east to west of ten
chains, and the regulation attached to the Order-in-
Couneil of the 2nd of August, 1912, when the Gillies
Limit was opened for staking, required a licensee to
conform to section 51 when staking a claim.

Both Neilly and Lessard applied for elaims 20 x 10
chains containing twenty acres, but Neilly’s claim as
staked had a length from north to south of 23.651
chains on the east and 22.095 chains on the west houn-
daries, and 10.084 and 7.05 chains on the north and
south boundaries respectively, embracing an area of
19.5 acres. The outlines of the Lessard claim as
staked were on the east 21.18 chains, on the west 22,26
chaing, and on the north and south 10.38 and 12.37
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chains respectively, with a total acreage of 24.13
acres; so that both Neilly and Lessard contravened
the regulations issued by the Department and seetion
51 of the Mining Act with respect to the length of the
outlines of their claims, and Lessard also offended
with respect to the total acreage staked, he having
exceeded the acreage allowed to be staked by 4.13
acres,

The lands being in unsurveyed territory, it was
not necessary for either applicant to apply for a par-
tienlar section, and although they did so, and their
stakings were not wholly within the lands applied for,
their respective discoveries were within the lands as
staked and their elaims are not invalid in that respect.

Neilly had a surveyed line as the northern houn-
dary of his claim, from which he eould have aceur-
ately run a north and south line of twenty chains, and
Lessard had a southern surveyed line from which he
could have run an accurate north and south houn-
dary of twenty chains, taking his southern line as his
starting point, and running north a distance of twenty
chains, but the fact that the limit was thrown open for
staking by the Department at midnight on the 20th
of August, 1912, and the territory therein embraced
being supposed to contain valuable mineral in place,
necessarily induced a rush, and more or less confusion
arose in fixing th exact dimensions of the boundary
lines, and the case now hefore me is one of the many
confusions that have arisen with respeet to the land
staked in the Gillies Timber Limit.

Lessard contends that even though Neilly staked
at one second past 12 o’clock a.m., and had a priority
of a little more than 4 minutes over his own staking,
that inasmuch as the Neilly discovery was situate
1,250 feet from the number 1 post, that by the time he
had blazed a sufficient line and erected his discovery
and number 1 posts, he would have completed the stak-
ing of his claim, as his discovery was only 200 feet
from his number 1 post, and, consequently, he had
completed his staking first, and was entitled to the
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small piece of land in dispute. This contention can-
not be allowed, as there is no reliable evidence that he
completed his staking before Neilly; or, even if he
had done so, the fact remains that Neilly had priority,
if T am to accept the time of his staking as heing
accurate, and by section 55 of the Mining Act, had a
reasonable time in which to complete the staking out
of the claim. All that either Neilly or Lessard were
entitled to after placing their discovery posts was a
claim of 20 x 10 chains, containing twenty acres, and
while Neilly had priority of staking, he was only en-
titled to extend his lines from north to south twenty
chains, and the same remark applies to Lessard. I
find that both have exceeded the limits allowed by the
regulation and Mining Aet. It is also to be noted
that in the result Neilly staked less than twenty acres,
and Lessard more; so that in arriving at a decision
as to who should be entitled to the land in dispute, I
have to look more at the equities of the case as they
are both offenders. In other words, if Lessard had
run an accurate line from the fixed survey line at the
south of his claim twenty chains north and kept within
the quarter section he applied for, he would not have
conflicted with Neilly, and the same remark applies
to the Neilly staking. If there had been an accurate
staking by both licensees, then the southern houndary
of the Neilly elaim would have met or been in the im-
mediate vicinity of the northern boundary of the Les-
sard claim.

If I were to order the east and west lines of the
Neilly elaim to be shortened so as to meet the require-
ments of the Aet, T would be in duty hound also to
require the Lessard claim to conform with the Aect
before a patent issued.

Sub-section (5) of section 59, in respect of the
number of acres staked, and the failure to set out in
the application, sketeh or plan filed the actual area
staked, applies both to the Lessard and Neilly stak-
ings, as in one case there is an inclusion of more and
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in the other of less, and both applicants wrongly de-
scribed the land staked, and had it not been for that
provision, both eclaims might have been declared
invalid, as the foundation of the right which a staker
acquires, or may acquire, is the claim which he files
with the Recorder, and the claims filed by both appli-
cants included twenty acres with the dimensions of
twenty chains on the east and west and ten chains on
the north and south. (Olmstead v. Exploration Syn-
dicate of Ontario, Limited, 5 O. W. N. p. 8.)

I am required to give my deecision upon the real
merits and substantial justice of the case, and in view
of the fact that both parties before me have not strictly
complied with the requirements of the Mining Aect, or
staked their elaims in conformance with the regulation
of the 3rd of August, 1912, T cannot equitably, nor
can I strietly apply the Mining Act as against Neilly
and allow the fraction in dispute to be included in the
Lessard claim. Rather than order that the lines of
the claims staked should bhe cut down to comply with
the requirements of section 51 of the Mining Aect, I
prefer as between Neilly and Lessard to uphold the
staking of Neilly as shown in the plan of survey made
by G. F. Summers, 0.I.S., on the 8th day of July,
1913, and filed as exhibit 1 herein.

[ have had recourse to the plan, on file in the De
partment, of the Gillies Timber Limit showing the
claims staked and their situation on the plan, and 1
find that in nearly every case the lines have exceeded
the allotted lengths, hut patents have issued as no
adverse interests had appeared. In this case there is
an adverse interest to the Neilly staking, and the lands
were practically staked simultaneously; but the ad-
versely interested party was in as much default as
Neilly, and ““ He who comes into a Court of Equity
must come with clean hands.”’

I order that Mining Claim C-940 as shown on the
plan of survey prepared by G. F. Summers, dated the

M.c.c.—22
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8th day of July, A.D. 1913, stand as recorded, and
that a patent issue thereof upon application,

The appellant appealed from this decision to the
Appellate Division.

The appeal was heard by Mereorru, C.J.C.P., Rip-
pELL, SurHERLAND and Rosg, JJ.

17th January, 1917,

MerepitH, C.J.C.P.—Appeal by Felix Lessard and
others from a decision and order of the Mining Com-
missioner upon a confliction of houndary lines between
mining elaim C-1009, being the south-west quarter of
the east half of the south-west quarter, block 2, Gillies
Limit, in the Temiskaming Mining Division, and min-
ing claim C-940, heing the north-east quarter of the
east half of the south-west quarter of the same
block 2.

Jalmer Neilly, in his application to record claim
(-940, applied for the north-east quarter of the east
half, with his eastern and western boundaries 20
chaing, and his northern and southern boundaries 10
chaing each, and stated that a discovery had been
made upon the said lands at one second after 12
o’clock on the 20th August, 1912,

Felix Lessard staked and applied for C-1009 on
the 20th August, 1912, and made a discovery at 12.05
a.m. on the same day. In his application to record,
he deseribed the lands staked as being the south-west
quarter of the east half, the outlines heing 10 hy 20
chains.

Upon a survey of the two claims heing made, it
appeared that part of the northern houndary of C-
1009 extended over and above C-940 at the south-east
quarter to the extent of half an acre or thereabouts.

The Mining Commissioner, in written reasons for
his decision, said that neither party had strictly com-
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plied with the requirements of the Mining Act, R. S.
0. 1914, ¢. 32, and neither had staked his claim in
conformity with the regulation of the 3rd of August,
1912; and, therefore, the Act could not be strietly ap-
plied as against Neilly so as to allow the fraction in
dispute to be included in the Lessard claim; and he
ordered that mining claim C-940, as shown on the
plan of survey prepared by G. F. Summers, dated the
8th July, 1913, should stand as recorded, and that a
patent should issue therefor.

At the conclusion of the argument, the judgment
of the Court was delivered by Mgreprru, C.J.C.P.,
who said that what a discoverer is entitled to is 20
acres laid out in the manner imperatively and min-
utely (with diagrams) prescribed by the Aet. (See
8. 0l et seq.). The provision upon which the respon-
dent relied, s, 59, s.-s. (5), added by 4 Geo. V. c. 14,
8. 2, meant only this; that, notwithstanding the fact
that the discoverer has not laid out his elaim in the
way which the Aet requires, he may in the eircum-
stances there provided for, have that which the Aect
80 gives to him, not that which he has inaccurately laid
out. And, that being so, the ruling of the Commis-
sioner was wrong; the claims of hoth parties should
be laid out as the Act imperatively preseribes; and,
that heing done, there is no conflict; the houndaries
of the one do not come in contact anvwhere with those
of the other.

Appeal allowed with costs.




340 MINING COMMISSIONER'S CASES,

(THE COMMISSIONER.)
(THE APPHLLATE DIVISION.)
Oral judgment.

KELL v. KNOX AND LEACH.

Interest in Mining Claim—Agreement—Working Conditions—For-
feiture — Restaking by Co-holder — Trustee — Appeal — Pur-
chaser,

K. was entitled to a transfer of a quarter interest in Mining Claims
T.R.S. 3345 and T.R.S. 3346, upon the recording of certain work.
‘Whether he was relieved from the performance of the work by
what J A. Knox or W. R. Knox sald or did subsequent to this
agreement was the chief issue in the action.

Held by the Commissioner that K. had a right to assume that from
what Knox said and did, the work K. was required to do would
be performed and recorded by the company formed by Knox. That
Knox acted In a fiduciary capacity from which he had not bheen
relieved. If Knox had applied for relief from forfeiture there
being no adverse interests, the claims would have been reinstated
and K. would have retained his interest. The purchaser Brady
was not prejudiced by K. retaining his interest as he had dealt
with Knox on that contingency.

Reference to Halsbury's Laws of England, Vol. 28, p. 58,

Stewart and Lupton, 22 W. R. 855.

On appeal to the appellate division, judgment of Mining Commis-
sioner affirmed.

Claim by H. L. Kell to establish a one-quarter in-
terest in Mining Claim T.R.S.-3773 and T.R.S.-3774,

formerly T.R.S.-3515 and T.R.S.-3346, pursuant to a
written agreement.

D. W. O’Sullivan, for claimant.
J. Lorn McDougall, for respondents,

20th December, 1916.

Tre CommissioNer.—The claimant asks for an order
vesting a quarter interest in him in mining claims T.R.
S.-3773 and 3774, situate in the township of Churehill in
the Sudbury mining division, and for an accounting by
the respondents of all monies received by them or
either of them with respeet of any dealings with the
said mining claims, or with the former mining claims
T.R.S.-3345 and 3346. Claims T.R.S.-3345 and 3346
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were staked on the license of W, M., Knox and re-
corded on the 6th day of December, 1911, The first
and second periods of work were duly performed upon
the said claims; the third period of work, or the
second sixty days, was required to he performed by
the 6th day of March, 1915. On the 15th of March,
1914, a three months’ extension of time for the per-
formance of the work was recorded upon the applica-
tion of J. A. Knox, who is the son of the late W. M.
Knox, and who had control or charge of the elaims on
his behalf. On the 17th of June following, Knox pro-
cured a further extension of one vear on account of
the death of his father, who had died on the 19th of
Mareh, 1914, -On the 24th of October, Kell had per-
formed sixty days work on claim T.R.S.-3346 and 108
days on T.R.S.-3345, and recorded the same, which
was within the extended time, and the claims were
then in good standing for work until the 6th day of
November, 1915, when the last period, namely, ninety
days on each claim, was required to be performed.
As Kell had filed 168 days, and was only required at
that time to do 120, the excess would be allowed on the
last period, which was due on the 6th of March, 1915,
and which left him a halance of 132 days to perform
hefore that date. On the 24th of October he filed
notice of intention to perform work on T.R.S.-3345
for T.R.S.-3345 and 3346, which is significant of the
fact that he had an intention of performing the bal-
ance of the work required to he performed upon the
claims,

In the fall of 1913 Kell went over the claims with
J. A. Knox, and agreed to do the halance of the work
required to be performed upon them for a quarter
interest. After the work was done and which was
recorded on the 24th of October, Kell asked for an
agreement, which was entered into on the 4th of Sep-
tember, 1914, between W. M. Knox and himself, hut
signed by J. A. Knox, who, it was admitted at the
trial, had authority at that time to act on behalf of
W. M. Knox, deceased. The agreement embodied the
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verbal agreement, and gave Kell a quarter interest
upon the performance of 150 days’ work on each
claim. ““Upon the completion of the said work and
recording of the same,’’ he was to receive a transfer of
a quarter interest. Whether he was relieved from the
performance of the said work by what J. A. Knox or
W. R. Knox said or did subsequent to the date of the
agreement is practically the issue involved.

On the 4th of May, 1915, W. R. Knox entered into
an option agreement with C. Boxall for the sale of the
claims for the sum of thirty thousand dollars, of which
ten thousand was to be paid before the 15th of July
and one thousand before the 15th of August, 1915.

On the 14th of July Knox agreed to extend the time
for payment of the first instalment until the 1st of
August, which sum was paid by or through Boxall.
On the 5th of September W. R. Knox sent Kell a
cheque for two hundred dollars which he stated was his
share of the thousand dollar payment fixed upon a
quarter interest and after allowing for a 20 per cent.
commisgion for the sale of the claims. Knox also
asked Kell to pay him $17.50, being part of his per-
sonal expenses in connection with attending at Toronto
and the Recording Office and other services in connec-
tion with the sale. 1Inthe meantime Kell had consulted
his solicitors, Messrs, Slaght & Slaght, of Haileybury,
and they wrote Knox with respect to the second pay-
ment to which he replied on the 5th of October,—*‘that
nothing more was coming to him until another pay-
ment was made.”” On the 17th of the same month
Knox wrote Kell that ‘‘ Friday being the 15th, the
next payment due on that date has not been paid and
I am leaving here to-night and will be away ten days
and will see to it when I come back.”” He also asked
Kell to pay him the $17.50 due him for expenses or he
would place it in a lawyer’s hands for collection. On
the 4th of November, 1914, Messrs. Slaght & Slaght
wrote Knox that they had on the 1st of October writ-
ten him on behalf of Kell requesting a statement of
any dealings Knox had had with the claims, and he
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had not furnished them with the particulars. They
also reserved to Kell the right to take such proceedings
as he might be advised to have any sale of the claims
set aside as being without his authority or consent and
made a further demand for full and complete particu-
lars of any transactions affecting Kell’s mterests in
the claims. They asked particularly for copies of any
agreements of sale or options and disclosure of escrow
agreements, if any, together with a statement showing
what amounts had been paid on account of purchase
or option agreements and gave him until the 11th in-
stant to answer and produce. Knox acknowledged their
letter and promised to forward the agreements. On
the 18th, the Imperial Bank, at Elk Lake, advised Kell
they had received a cheque from Knox for $100 and
asked him to advise. This was Kell’s share of the
second payment, namely $500, which had heen made
under the option agreement, making in all $1,500 paid.
The Imperial Bank placed this amount to Kell’s eredit.
Again on the 24th, Messrs. Slaght & Slaght wrote to
Knox acknowledging the option agreement, and pro-
testing against the payment of 20 per cent. to the party
who had made the sale. They also objected to the
payment of any part of Knox’s expense account with-
out knowing how it was incurred. They further said,
—*We have repeatedly written you for full informa-
tion with respect to this transaction, but we are not
yet at all sufficiently informed. We require produe-
tion of your commission agreement and reasons for
charging Mr. Kell with the $17.50. Also a written
direction from you to the optionee and to the bank to
deduct and pay to Mr. Kell his one-quarter out of the
balance of the payments to be made under the option
agreement. Unless you can see fit to comply with
these requests forthwith, we shall be compelled to
move before the Mining Commissioner. The matter
has now dragged along for months and we propose to
have it definitely settled without further unnecessary
delay.” Knox notified Kell on the 23rd, that the last
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payment on the claims due on the 15th had not been
paid, and it looked very much like as if the deal was
off. This letter was followed by advice from Knox
that, ““I intend giving over all my three-quarter inter-
est to the company for stock, and at the same time turn
over your agreement to the company, so in the future
the Company will deal with you.”” On 27th, Messrs.
Slaght & Slaght received a letter from Knox that
he was making a new agreement with W. E. Caldwell,
the company’s representative, for his interests, and
that in future they could deal with Caldwell regarding
Kell’s quarter interest. Also advising that he had
turned Kell’s agreement over to the company,

On this date the correspondence between Knox and
Kell ceased. On the 4th of November, 1915, Messrs.
Slaght & Slaght wrote the Mining Commissioner ask-
ing for a certificate of interest to file against the pro-
perties until such time as an appointment could he
taken out for trial. It would appear that the certi-
ficate of interest was not issuned, and the matter stood
until an appointment was taken out this fall,

Both Kell and Knox understood that the time for
the performance of the last period of work on the
claims expired on the 6th of June, 1916, whereas the
work was in default on the 7th of November, 1915,
and forfeiture had occurred. Kell said J. A, Knox
always told him when he wanted the work done and
he relied upon him to do 80, and it was from Knox
that he understood the work was not due until the 6th
of June, 1916. In March, 1916, Knox consulted a
solicitor as to when the last period of work was re-
quired to be performed and he was advised by letter
it was due on the 6th of August, 1916; so that what
Knox did after November, 1915, was done under the
impression that the claims were in good standing until !
June, 1916, which afterwards, on advice, was fixed as
August,

Kell’s solicitors got into communication with Cald-
well with reference to Kell’s interest, and on the 22nd
of May prepared an assignment of his interest in the
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two claims to C. Boxall for $2,500. The assignment
was executed by Kell but not aceepted by Boxall, the
reason for which was not disclosed at the trial.

On the 5th of June, 1916, W. R. Knox agreed to sell
the same claims to John P. Brady. The optionee was
mentioned in the agreement as the Knoxwell Mining
Company, Limited, and erased to read John P. Brady;
the latter was the President of the Knoxwell Mining
Company, Limited, W. E. Caldwell, the General Man-
ager, and C. Boxall, who was a woman, allowed her
name to be used on hehalf of the company. This last
agreement was a sale of a three-quarters interest only
subject to Kell’s quarter interest, and required the
optionee to perform and record the last yeqr’s work.

It was on the 2nd of June that Knox first learned
that the claims had been in default since the Tth of
November, 1915, and why he entered into the agree-
ment with Brady on the 5th of June covenanting that
they were valid and subsisting claims is hard to under-
stand from the evidence, except it may be that he at
the time had intended applying to the Mining Commis-
sioner for an extension of time for the performance of
the work and relief from forfeiture. Knox did state
that when he learned of the default on the 2nd of
June, he first decided to apply for relief and left it
to his solicitor, and then decided to go right up to the
claims and restake them, as he felt that Kell might
have done so or would at any time.

Knox secured the services of 1. 0. Hedlund who
restaked the claims on the Tth of June, and on the
14th transferred all his interests to I.. T. Leach. Knox
explains that as his license had expired and had not
then been renewed is the reason why he had Hedlund
transfer to Leach rather than to himself, Knox exer-
cised husiness acumen and must have heen impressed
with the motto of ‘‘ Safety First’’ when he entered
into the agreement of the 11th of July—Exhibit 21—
in which the Knoxwell Mining Company, Limited,
agreed to indemnify W. R. Knox, J. A. Knox and
Joana Knox, administratrix of the estate of W. M.
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Knox, against any expenses incurred by them in de-
fending an action brought by Kell for his quarter in-
terest or for any loss sustained by an accounting that
might be demanded by him.

Nothing having been paid under the agreement of
the 5th of June, and the claims being restaked as
Nos. T.R.S.-3773 and 3774, Knox fortified by the in-
demnity agreement, caused Leach, who was his
nominee, to enter into a further option agreement for
the same claims and for the sum of $20,500. This
agreement was signed on the 2nd of August, 1916.
$6,000 was paid to Knox on the execution of the option,
and the balance of $14,500 became due and payable on
the 1st day of June, 1917. Knox also received 1,000
fully paid-up shares of the Knoxwell Mining Com-
pany, Limited. The purchase price of $20,500 is the
equivalent of Knox’s three-quarters interest based
upon the sum of $30,000 for which the claims were
originally optioned to Boxall, and after allowing
monies paid under that option, so that it appears that
Brady dealt with Knox at the price of a three-quarters
interest, only expecting that he might, at some time,
have to recognize Kell’s quarter interest, which would
make the sum to be paid by him in all $30,000.

In the spring of 1915 Kell was told by J. A. Knox
that a sale was on and asked him to go with him and
do some work on the property before inspection. Kell
did so and at that time performed thirty days’ work
on the claims. In September he was again on the pro-
perty with J. A. Knox performing work, and was told
that the parties expected in the spring did not arrive
but would come that fall and he then did a further
thirty days’ work on this account. On this oceasion
he was told by J. A. Knox that a sale had heen made
for $30,000. He asked Knox for a copy of the agree-
ment but was told that he did not think it would be
satisfactory to him and that he had better keep quiet.
The day of this conversation he saw W. R. Knox and
arranged where his share of the purchase money
should he paid. Kell states that J. A. Knox told him
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the company would be responsible for the work and
he would record it and that Kell could not go on the
claims until after June, 1916, when the option expired.
Kell appears to have had some disagreement with J,
A. Knox, and he alleges that Knox said he could do
him out of his interest, to which he gave reply that he
could still do his work, and Knox said the company
would not allow him on the property until after June.
Both Kell and Knox understood the last period of
work was not due until the 6th of June, 1916, and the
claims were under option to Boxall (who was the com
pany) on the 8th of May, 1915, which was previous to
Kell’s conversation with Knox and which lends some
weight to the alleged conversation. Kell was firm in
his statement that he relied upon Knox to instruet him
when to do the work and emphasized that he told Knox
on three different occasions hefore he helieved the
work to be due that he was prepared to go on and do
it, but he was not permitted to do so hy J. A. Knox
on the ground that the company would not allow him
on the properties,

In the option agreement of the 8th of May Boxall
was required to perform and record the last vear’s
work, which in itself lends truth to Kell’s statement
that Knox had told him the company would do the
work and he would record it. If Knox did not tell
Kell the company would do the remaining assessment
work then I eannot account for Kell failing to record
the sixty days’ work he performed in the spring and
fall of 1915. He had done and recorded 168 days,
leaving a balance of 132 days, and had, he presumed,
until June, 1916, to complete it. If he had recorded the
extra sixty days he was well on his way to complete the
work he was under obligation to do by his agreement
with Knox. Then why did he not record the sixty
days’ work? In the absence of any testimony from
J. A. Knox to the contrary I must accept what Kell
has said, and I find no reason to disbelieve him, and
believe on the evidence that he had been lulled into a
sense of security by what J. A, Knox had told him
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and did not think it necessary to record further work
on the claims which the optionees were required to
perform and record.

Kell, through his solicitors, in the fall of 1915,
tried to get a copy of the option agreement, and a
statement of the monies paid, escrow agreements or
other particulars relating to a sale, and after pressure
all he got was a copy of the option agreement. By
that option agreement the optionee was required to
perform the work which Kell was obligated to do.
Kell had the agreement before him in November, 1915,
and could see that the optionee was required to per-
form the remaining work; he had been paid his share
of the purchase money up to that time, and J. A. Knox
had told him he would see that the work was recorded.
It is a reasonable assumption that Kell would under-
stand that as to the deficiency of work to he performed
the company had assumed his obligations, and that
Knox had put them in his place. That he intended to
do the work is shown by the records when he filed
a notice of intention on the 24th day of October, 1914,
to do work on one claim for the two.

Why did Knox require the optionee to do the work
if he expected Kell to perform it, and why did Knox
not tell Kell the optionees had not performed the work
as he, Knox, had bound them to do and request Kell
to go on and fulfil his agreement of May, 191417

The company had sunk forty feet in solid rock,
between the date of the option of the 8th of May, 1915,
and June, 1916, and this work was in itself sufficient to
complete the number of days required to be done, and
why was it not recorded? I think the answer is: it
was on account of the negleet of J. A. Knox or his
brother. J. A. Knox was the man on the ground, and
his brother looked to him to see that the work done
would be recorded. They knew Kell was not doing
the work and they stood to lose the claims if forfei-
ture ocenrred for non-performance of working con-
ditions.
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The claims were sold on the 5th of June, 1916, to
John P. Brady, subject to a quarter interest in Kell.
A clause in the agreement reads:—** It is understood
that this option shall entitle the optionee to any right
or interest in the said claims which the optionor may
acquire during the life of this option.”” I do not see
the purport of this clause unless Knox felt that he
might acquire Kell’s quarter interest upon terms sat-
isfactory to himself, or that upon an application for
relief from forfeiture an extension of time would
be procured for the performance of the balance of the
work which he would do and obtain it under section 81
of the Mining Act. To understand why the agreement
was entered into on the 5th of June, it must be borne
in mind that Knox and his solicitor at Orillia were
under the impression that the claims were not in de-
fault until the 7th of August, 1916, and Knox had
procured this information from another solicitor in
the north who had advised him to that effect. Knox
learned on the 2nd or 3rd of June that the claims had
been in default since November, 1915. He was in
Toronto at the time and at once decided to restake so
as to protect his interests and his agreement with
Brady which his solicitor at Orillia had prepared and
which was signed on the 5th of June, Knox went
direct from Toronto to either Sudbury or the elaims
having, apparently, arranged by wire with L. 0. Hed
lund who restaked them. After the claims were re
corded he sent word to his solicitor at Orillia to that
effect,

Knox told Brady that Kell had no interest in the
restaking ; that he could deal with Kell but he thought
he had lost his interest for default in work. Knox
may have felt that Kell was out but he certainly was
not going to take any chance as he required the Knox-
well Mining Company, Limited, to indemnify him
against loss by reason of any action which Kell might
take. The Knoxwell Mining Company, Limited, which
is Brady, Caldwell and Miss Boxall, would not have
undertaken to give such an indemnity as it entered
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into on the 11th of July, 1916—Exhibit 21—if it had
not bought the sole title to the elaims on the basis of
three-quarters of the price it had fixed as their value;
the company simply gambled on Kell acquiring an
interest in the new staking, and if he did not the claims
would have cost one-quarter less than it was pre-
nared to give.
If Boxall, under the option agreement of May,
1915, or Brady, under the agreement of June, 1916,
had performed the work still required to be done on
the claims pursuant to the Mining Act, and as Knox
required and which they agreed to do, ean it then be
said that Kell by not performing the same work had
forfeited his right to a quarter interest? If not, then
what has occurred since the restaking to alter the
position of the former owners? The same discovery
was adopted and the same lands restaked and were
again owned and dealt with by Knox. Upon the can-
cellation of the old and the advent of the new claims
all interests were as they stood before the restaking,
except it could thereafter he said that Kell is not en
titled to a transfer of a quarter interest on aceount of
the non-fulfilment of his agreement. The answer to
that argument appears to me to be that the purchaser
of the new claims was the same party or company, and
| he negotiated for the purchase of the cancelled claims
i | and at the same purchase price. From the agreement
) 1 in May, 1915, up to the agreement of August, 1916, the
i same parties were negotiating for the same lands and
at a figure fixed in the Boxall agreement.
b I think Knox acted in a fiduciary capacity; he ap-
tli'i plied for an extension of time for the performance of
$
i

, work that Kell was required to do; he paid money to
Kell under the Boxall agreement that he might pro-
Hi perly have withheld until Kell had completed the work.
l:"‘ I cannot reconcile the position that Knox now takes
! i that Kell was bound to do the work before he secured
a transfer with his dealings with these elaims in which
he obligated certain optionees to do the same work.
It There was no object in duplicating it and Kell was
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kept in the dark as to whether the work was being per-
formed by the optionees or not. Under the eireum-
stances 1 think Kell had a right to presume the work
was to be done and recorded and the claims, in that
respect, kept in good standing.

I do not think Knox relieved himself of his fidu-
ciary relationship with Kell by his letter of the 24th
of November, 1914. 1t was not enough to say that he
could thereafter deal with the company as it has been
shown the company refused to deal with Kell by
breaking off negotiations when the assignment of May,
1916, was sent them. It was, I think, the plain and
honest duty of Knox to tell Kall it was for him to do
the work in the event of the optionees failing to do so
and to have given him sufficient notice of their default.

I do not think it was Knox's intention to allow the
claims to become in default through insufficiency of
work, and there is no doubt he relied upon his hrother
to see that all work done hy the optionees be recorded.
As late as June, 1916, he knew that Kell had not per-
formed the balance of the work upon the claims, and
with that knowledge he advisedly required Brady or
the company to do the work.

After the claims had heen restaked I think it was
too late for Knox to say that Kell had not performed
the work and was not therefore entitled to a quarter
interest in the restaking. Up to the date of restaking
Knox recognized Kell’s interest and in the several
option agreements he required the optionees to per-
form work Kell was bound to do to proteet his in-
terests, lle acted without consulting Kell and at the
same time made an agreement which affected Kell’s
obligations under the agreement of September, 1914,

Having assumed to aet for Kell I think he is now
estopped from saying Kell has not performed the work
under his agreement and is not entitled to a quarter
interest.

If the claims had been restaked by adversely in-
terested parties to Kell and Knox, then the Leach
agreement of August with Brady could not have been
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entered into and Knox would have lost his three-
quarters interest unless an application was made to
the Mining Commissioner for relief from forfeiture
under section 85 of the Mining Act, and if granted
then the claims would have been reinstated and Kell’s
interest would have been intact. That being so, then
upon what grounds, either moral or legal, could it be
said that as the claims had become invalid through a
forfeiture of interests that one of the co-holders should
cause them to be restaked to the prejudice of a former
co-holder but with profit to himself? It would be
highly unmoral to allow such a transaction to go
through without strongly endeavouring to uphold the
interests of Kell. Knox is not trying to hide anything
and T think that it was only upon learning on the 2nd
or 3rd of June that the claims were much in default
and in his desire to protect his deal with Brady that
he determined his only recourse was to restake and
then he decided, having done so, that Kell’s interests
must be judged strictly upon the terms of the agree-
ment of May, 1914,

If Knox had, upon learning that the claims were in
default, promptly applied for relief from forfeiture,
the claims would have been reinstated and Kell would
still be the holder of a quarter interest and would pro-
fit by any arrangement that Knox might make for the
sale of the properties. 'Why then should I put him in
a worse pogition now than he was on the 5th of June
as against Knox. Surely not because he did not do
the work, because there has been sufficient reason for
his not do. g so. I think Knox is now precluded from
enforeing the striet requirements of the agreement of
May, 1914, against Kell.

If Kell holds his interest Brady is in no worse
position than if he had dealt with Kell through Leach
under the last agreement. He will have to satisfy
Kell’s interest, which he reckoned upon, and Knox
will still get, under the agreement, what he bargained
for.
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I must say Knox has not sought to becloud the
issue and all documents put in show that he was keep-
ing faith with Kell until the restaking when he seemed
to change his mind and put him strictly upon his
rights.

The real merits and justice of the case require me
to find on evidence that Kell was entitled to a quarter
interest in the lands restaked.

Reference to Halsbhury’s Laws of England, volume
23, page 58. Stuart and Lupton, 22 W, R. 855.

I order that a quarter interest in the said Mining
Claims T.R.S.-3773 and 3774 be and the same is hereby
vested in 1. L. Kell upon the performance or causing
to.be performed on his behalf 66 days’ assessment
work on each of the said claims, but in the event of
the said Brady or other optionee doing assessment
work upon the said claims, and within the time re-
quired herein to the extent of the said 132 days, the
said Kell shall be relieved from the performance of
the said work.

I further order that the respondent Knox account
to Kell for all monies received in respect of the said
Mining Claims T.R.S.-3773 and 3774 and that Knox
and Leach account to Kell for all money received or
to be received under the agreement entered into be
tween the said Leach and J. R. Brady dated the 2nd
day of August, A.D. 1916, and for that purpose the
matter may be referred to the Mining Commissioner
for further directions.

If the respondent Knox makes application for an
order relieving against forfeiture his and Kell’s in
terests in former Mining Claims T.R.S.-3345 and 3346
I will report to the Lieutenant-Governor in Couneil
that an Order-in-Couneil be passed granting the relief
applied for and extending the time for the perform
ance of the deficiency of work until the 1st day of July,
A.D. 1917, and cancelling Mining Claims T.R.S.-3773
and 3774. In the event of the said interests of the

M.0.c.—23
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said Kell and Knox in the said Claims T.R.S.-3345 and
3346 being relieved against forfeiture, I direct Kell to
perform or have performed on his behalf 66 days’
work upon each claim, being the deficiency of working
conditions thereon, and thereupon the said Kell shall
be entitled to a transfer of a quarter interest in the
said Mining Claims T.R.S.-3345 and 3346, or an order
of the Mining Commissioner vesting such an interest
in him.

The said Kell may be relieved from the perform-
ance of the said 132 days’ work as aforesaid upon its
performance by the said Brady or other optionee.

I allow the plaintiff costs upon the High Court
scale and I so order,

From this decision the appellant appealed to the
Appellate Division, when judgment of the Mining Com-
missioner was affirmed.

(THE COMMISSIONER.)
JUNELL v. PROUT AND BRYDON.

Discovery—Absence of — Overburden — Location — Surface-rights
Owner,

The disputant, the owner of the surface rights, alleged the re-
spondent could not and had not made a discovery as there was no
exposed work on the claims, nor could he find a discovery post.

Held, J. must have known of the exposed rock in the eastern part
of the claims and could have seen P.'s discovery post and evidence
of trenching. As J. had lived upon the property since 1912, his
assumed ignorance was no doubt due to the fact * that none are

o blind as those who won't see.”

Geo. Ross, for disputant.
I'. L. Smiley, for respondent.

6th Januvary, 1917,

Tue CommissioNner,—On the 28th of August, 1914,
Emil Junell secured a certificate of ownership of the
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south half of lot 7, in the first concession of the town-
ship of Casey, in the district of Temiskaming, contain-
ing 159-1/2 acres, in which was reserved to the Crown
all mines, minerals and mining rights on the north-
east, north-west and south-west quarters of the said
south half of the said lot,

On the 23rd of April, 1913, Fred. Prout, the re-
spondent herein, staked and, subsequently, on the 3rd
of May, recorded Mining Claim 17561, sitnate on the
north-east quarter of the said lot.

On the 25th of September, 1914, an order was
secured from the Mining Commissioner allowing Prout
to perform the second year’s assessment work on the
said claim, subjeet to the rights of Junell as surface
rights owner,

On or about the 6th of August, 1915, Junell filed a
dispute against the Prout claim hased on the sole
ground of absence of a sufficient discovery. When the
dispute came to trial in September following counsel
for the disputant was taken by surprise as he was not
aware that a certificate of ownership had heen issued to
Junell of the said lands subject to mining rights. It
appears that throngh mistake a patent had been
granted to Junell carrying minerals and upon the error
becoming known the old patent was cancelled and a
new one issued reserving to the Crown all mining
rights, ete. Junell was very well aware of this and
fought strenuously against the mistake being rectified
and should have fully advised his counsel. An ad
Journment was allowed in order to permit counsel to
consult with hig client, and after several adjournments
at the instance of both parties the dispute came to trial
at Haileybury on the 22nd of February last.

Upon conclusion of the case and owing to confliet
of testimony I directed Mr. James Bartlett, Mining
Inspector, to visit the elaim and find a certain stump
of a tree which Junell claimed was the discovery post
used by Prout, and to report upon its distance and
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direction from No. 1 post; also to make an examination
of the claim in and around where Prout said his dis-
covery post was and to report as to the situation of
his discovery post and the exposure of rock in that
neighbourhood. He was not asked to pass upon the
validity of the alleged discovery. Bartlett made his
report in writing dated the 18th of March, 1916, the
substance of which was that Junell was unable to point
out the post or tree which he, at the trial, stated he
had seen in the swamp and which was, he believed,
Prout’s discovery post. Junell and Prout were both
present upon the inspection and Prout pointed out to
Bartlett his discovery post which was almost due south {
of the No. 1 post at a distance, approximately, of 15
chains; the discovery being about 125 feet west of the
eastern boundary of the claim. South of the discovery
a low ridge of rock runs along the eastern boundary
of the claim.

In order that a thorough search might be made for
the discovery post which Junell alleged was the true
discovery post of the claim, I asked Mr. Bartlett to
i | make a further search, which he did, on the 24th of
| May, accompanied by Prout and Junell. His report
it thereon is dated the 24th of May, in which he stated
he found a stump which was 4 feet 6 inches high, the
U upper part being roughly squared and which appeared
4 to be several years old, hut no signs of writing on it
except on one side where several shavings had been

10 taken off within the past year and where the following
{ was written:—*“ J. H. Carr, Yeston? to this post.”’
Prout’s No. 1 post is 9 chains 57 feet from the stump
! and lies approximately 25 degrees east from it. The
ar line between the stump and No. 1 post was not eut or
blazed. Junell admitted to Bartlett that one Carr had
been employed by him to do recent chopping on the
land.
- B U Prout’s applieation and sketch show his digcovery to
be 13 chains south-west from his No. 1 post, but admits
the sketch as being inaccurate in showing the discovery
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well towards the western boundary, whereas it is only
in the neighbourhood of 125 feet from the eastern line.
The sketch was prepared by Mr. Howard, Mining En
gineer, who was not at that time familiar with the
exact location of the discovery. T accept the explana
tion as the fact is that at and around the stump alleged
by Junell to be the sitnation of the discovery post the
land is swampy and rock could not be found at some
depth, and it is not reasonable to suppose that Prout
would select such a position for his discovery post, well
knowing that such a fraud would be found out, and in
view of the fact that there is a considerable outerop
of rock along the eastern boundary of the claim and
the existence of .a vein at the point, he insists is the
true situation of his discovery. Prout asserted that
his discovery post was placed in a hole on the vein
he thought about 200 feet west of the eastern houndary
and about 1,300 feet south of the No. 1 post and that
it remained standing until the summer of 1914, when it
disappeared. The disappearance of the post made me
anxious to locate the stump spoken of by Junell and
led to the inspection by Bartlett. 1 felt its location
should first be determined before 1 could allow myself
to say the discovery post spoken of by Prout had been
so placed by him and had through no agency of his
been removed. 1 am now satisfied on the evidence
and reports of Mr. Bartlett he made a discovery,
placed his discovery post as alleged and that it is such
a discovery as satisfies the Mining Aect.

Junell must have known of the exposed rock on the
eastern part of the property and could have seen
Prout’s discovery post and evidencing of trenching
done on the claim. He bought the farm in 1912, lived
upon it, and hig assumed ignorance as to a subsisting
mining claim being on that part of the land is due, no
doubt, to the fact: ‘“ That none are so blind as those
who won’t see.”” He bought the farm with the know-
ledge of this and other claims heing recorded upon it
and in good standing, and that his remedy against the
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miner was as a surface rights owner for compensation
under section 104 of the Mining Act of Ontario. He
has been very tardy about asking for compensation, but
this application is now before me and will be dealt with
in a separate order.

I order that the dispute filed herein by Emil Junell
against said Mining Claim 17561 be and the same is
hereby dismissed with costs upon the County Court
scale,

(THE COMMISSIONER.)
JUNELL v. PROUT AND BRYDON,

Compensation for Surface Rights — Subsisting Mining Claim—As-
sessed Value — Mining Operations—Interference—Present and
Future Damages or Injury,

When compensation is to be fixed, the assessed value 18 not a basis
from which a proper deduction may be made. While it was
annoying to have one's lands open to others, the surface owner
knew when he purchased that he might at any time be subjected
to interferenca by mining operations, and the only remedy in this
case was by way of compensation for injury or damage caused or
to be caused. Award made fixing compensation for present and
future damage, half of which amount was made payable at a fixed
time, and the balance when patent applied for, with directions
for fencing for protection of cattle.

Proceeding to fix compensation for injury and
damages to surface rights by reason of a mining
elaim upon the lands,

Geo. Ross, for applicant.
F. L. Smiley, for respondent.

9th January, 1917.

Tre Commissioner.—Emil Junell purchased the
south half of lot 7, in the first concession of the town-
ship of Casey, in the distriet of Temigskaming, contain-
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ing 159-1/2 acres, subject to a reservation to the Crown
of all mines and minerals thereon.

On the 3rd of May, 1913, Mining Claim 17561 was
recorded on the north-east quarter thereof and is now
in good standing.

A dispute filed against the said mining claim by
Junell has been tried and the action dismissed. This
application is now to fix compensation under section
104 of the Mining Act. The north-east quarter of the
lot, and on which the said mining claim is situated,
has not heen cleared nor is any part of it under culti-
vation. Junell’s house and other buildings are all on
the south-west quarter of the part lot, and in all thirty
acres have been cleared. Last year he grew about 200
bushels of oats, a small quantity of rye and 70 bags of
potatoes. This is not intensive farming after four
vears of occupation, and it would appear from the
evidence that Junell derives his income from sources
other than farming. Of late he has not lived on the
property, and it is very doubtful that he will develop
it into a self-sustaining farm.

Land in this vicinity is supposed to contain mineral
at depth on account of its proximity to the Casey
Cobalt Mines, Limited, which is a going concern, and
has found a pay ore at considerable depth. The evi-
dence given by Junell and tendered on his behalf was
based on the value of farm lands having potential
mineral wealth. Junell has been impressed with the
idea that if he can get rid of the present mining claim
the mines and minerals on the property, if any, would
revert to himself under the Public Lands Aet and the
value of the land would be much enhanced in that
respect. No matter what his intentions are in regard
to the property, he is now entitled to compensation for
all injury to surface rights, ‘‘ which is or may be
caused ”’ by mining operations. No present damage
is alleged so that the whole question is to what extent
might the lands be damaged by the operations of the
holders of the mining claim.
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Prout asks me to accept the assessed value of the
whole farm as a basis of fixing compensation. When
compensation is to be allowed the basis of assessment
is not a prineiple from which a proper deduetion may
be adduced. The question to be decided is what dam-
age or injury may be caused to the surface rights, and
on that ground T have little evidence to aid me.

This quarter section of the half lot is said to be
low ground with sufficient natural drainage to permit
it to he worked for farm purposes. It has yet to be
cleared, having only heen burnt over hy forest fires,
and the cost of clearing is placed at from $5 to $25 per
acre. The only surface rock is to he found at the
eastern boundary towards the south. The mining
operations will necessarily be on or near the outerop
of rock and an entrance could be had to their work
from the south-east over the exposed rock, so it would
appear there will be little interference with the farm
proper or its use by Junell. Protection from danger
to Junell’s cattle or otherwise would have to he pro-
vided for from exposed holes, trenches or pits caused
by the miner in his operations, and if this is done by
fencing or other safe method I feel that mining opera-
tions can be carried on with little loss or interference
to or with Junell.

I appreciate that it is annoying to have one’s lands
open to others, but Junell knew when he purchased the
property that he might at any time be subjected to
interference hy mining operations, and his only remedy
was hy way of compensation for injury caused or to
be caused.

I feel that in fixing the sum of $400 as the amount
of compensation to be paid by Prout to Junell for pre-
sent and future damage or injury to the lands caused
by mining operations T will be doing justice to hoth
parties,

Of the said amount $200 shall be paid to Junell on
or hefore the 15th day of February next, and the bal-
ance thereof ($200) when and at such time as a patent
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of the said claim is applied and paid for, and I so
direct and award.

I further direct that the said Prout place or erect
a fence or other safeguard around any holes, trenches,
pits or other openings caused through his mining oper-
ations and which will or might place the cattle of the
said Junell in jeopardy.

(THE COMMISSIONER.)
(THE APPBLLATE DIVISION.)
12 0. W. N, 133
WATSON v. MONATAN.

Forfeiture—Relief from—Lands Open—=Section 85— Good Cause
Shown "—* Prevented by "—Merits

Forfeiture arose through alleged ignorance of the proper time
within which a certain period of work should have heen per
formed. The holder had no intention of abandoning the claim
It was restaked after forfeiture by M., who opposed the applica-
tion of W. for relief from forfeiture

Held by the Commissioner—That while he appreciated that W., who
was an educated man, could or should not if he had properly read
section 79 (E), have formed an opinion that it had the meaning
alleged, that the application should be considered upon its
merits and good cause shown, and that while the powers of the
Commissioner were limited, it appedted to be a proper case for
relief, and especially as against M., who was not the original dis-
coverer, and who would probably use the claims for sale purposes
only

Tpon appeal to the Appellate Division, Held, that W. was not * pre-

vented " from doing the work, and there was not “ good cause
shown.”

—_

Nore.—See sec. 85 as amended in (1918)

An application by J. Craig Watson for an order
under section 85 of the Act relieving Mining Claims




B62 MINING COMMISSIONER'S CASES,

L-5519 and L-5520 from forfeiture upon grounds
stated upon the application,

Frederick Elliot, for applicant,
H. L. Slaght, for respondent,

28th February, 1917,

Tue CommissioNer—This is an application for
relief from forfeiture in consequence of the holder
failing to perform the second instalment of work upon
the said claims within the time required by the Min-
ing Act of Ontario.

The claims were marked cancelled by the Mining
Recorder on the 29th of December, A.D. 1916, and
restaked on the day of by the
respondent as 1.-6869, 1.-6870.

Mr. Watson bases his application upon the ground
that he had no intention of abandoning the claims,
and as a matter of fact had let a contract to have the
necessary working conditions performed when he
learned that the claims had been cancelled and re-
staked by the respondent. It appeared from the evi-
dence that he had in mind the winter extension, sec-
tion 79 (e) had the effect of extending the time for the
second instalment of work,

Mr. Monahan is a farmer, resident at Matheson;
he also represents a Pulp Company and occupies his
spare time in dealing with mining claims. He knew
Mr. Watson; the latter had purchased a claim from
him in the immediate vicinity for $1,500, and the day
he restaked the claims in question he knew that Mr.
Watson had formed a Syndicate for the purpose of
taking over the claims but, notwithstanding, restaked
them. The claims were staked by him without any
loss of time as he drove several men to a neighbour-
ing property, for which he was paid, and while his
horses were feeding at noon he went out to this pro
perty, restaked the two claims in the course of (wo

L
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hours, returned for his passengers and took them back
to Mathesoif, where he resides., After the staking he
got in touch with Watson and offered to transfer the
claims to him for $500, stating that he had had a pre-
vious offer of that amount from a Mr. Quinn, which
he had refused, desiring to allow Watson the first
opportunity of getting the property back. Since the
case was closed I have received a letter dated the 22nd
instant, written by George W. Quinn, in which he
states that he understood one Roberts, a witness on
behalf of Monahan, had sworn that he had offered
Monahan $500 for the claims in question, and statad
that he had not done so, but merely asked him if he
would take that sum for them. 1 was quite satisfied
upon the hearing that was the true position and that
Monahan had not received a direet offer of $500,

Mr. Quinn’s letter is not evidence, as it has not heen
proved, and I am not allowing it to enter into my judg-
ment but merely refer to it as having heen received.

[ quite appreciate that Mr. Watson, who is an edu
cated man, could not, if he had read section 79 (e),
have formed the opinion that it had the effect of ex
tending the time for subsequent work, but while that
is true, men of his class dealing in mining claims very
frequently form an impression of the requirements of
the Aect, which are, strictly speaking, not correct, and
carry on on that assumption. I feel that T should not
take from Mr. Watson his right under section 85 of
the Aet on the ground that his mistake was not a rea-
sonable one and such as a man of his standing should
make inasmuch as the fact is that he had no intention
of abandoning these claims but, on the contrary, had
instructed a contractor to proceed with a diamond drill
to do the second instalment of work on the properties.

As between a licensee who through inexcusable in-
advertence neglects to carry out the striet require-
ments of the Act and who had an intention to carry
on and did not come back for relief solely becanse
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of revived interest in the neighbourhood of the pro-
perty and one who restakes without any effort or loss
of time and who is not the original discoverer and
has added nothing in the particular case to the de-
velopment of the property and has only used Crown
property for the purpose of sale and barter, I feel that
my discretion is properly exercised when I find that
the applicant has shown good cause for relief from
forfeiture and that the respondent is sufficiently com-
pensated by allowing him $90 and the costs of the
application which 1 fix at $25.

It is very difficult in applications under section 83,
where I have certain diseretionary powers, to have
fixed principles apon which applications should bhe
allowed, as each case must be considered upon its own
merits and upon good cause gshown, and if I were to
deny Watson, who is a bona fide miner, his applica-
tion, T would be taking something from him upon
which he has expended money and intended to spend
more and allow another licensee to retain it who, pos-
gibly, would do no more than transfer it to another
for a monetary consideration;

In passing I am bound to remark that the staking
by Monahan performed within two hours, on a casual
visit to the claims, would not I feel upon an inspee-
tion, disclose that a sufficient discovery had been made
or a thorough staking performed. I am impressed
with the viciousness of what is commonly called snow
staking and of the necessity of taking action in some
way of insisting and requiring a licensee to make a
valid discovery and an honest staking of a mining
claim,

I order that the interests of J. Craig Watson in
Mining Claims 1.-5519 and 1.-5520 be and the same are
herchy relieved against forfeiture, and the time for
the performance of the deficiency of working condi-
tions be extended until the 15th day of May next.

And T further order that the application of Walter
Monahan for the said lands be removed from the files
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of the Recording Office and that the claims as restaked
by him, namely, 1.-6869 and L-6870, be cancelled.

As a further term of this order I direct the appli-
cant, J. Craig Watson, to pay the respondent, Walter
Monahan, the sum of $90 and the further sum of %25
as costs of the application, both sums to be paid to the
solicitors for the respondent Monahan, Messrs, Slaght
& Slaght, at Haileybury, not later than the 10th day
of March next,

From the decision of the Mining Commissioner the
respondent appealed to the Appellate Division. The
appeal was heard hy Meredith, C.J.C.P., Riddell, Len
nox, and Rose, J.J.

A. G. Slaght, for the appellant.
R. S. Robertson, for Watson, the respondent,

April 13th, 1917,

Mereprrn, C.J.C.P.:—If the rights and interests of
the parties to this appeal only should he affected hy
our judgment in it, and if the power of the Mining
Commissioner in such a matter were unlimited, there
should be no hesitation in dismissing the appeal, the
respondent being the first discoverer of ‘¢ valuable
mineral in place ’’ on the land in question and one who
never had any intention of abandoning his rights as
such, nor of evading his duties in acquiring title to
the land, but who merely let the time slip by in which
some of them should be performed, and is now willing
and ready to make good his default; whilst the appel-
lant is deseribed by the Commissioner as a ** vulture
hovering about mining centres seeking for opportunity
to acquire such rights upon the default of the first dis-
coverer, even though inadvertently or through inability
to perform his duties, a default which is noted in the
mining records of the district and so made plain to the
hoverer,
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But other and much wider and more important con-
siderations intervene; nothing should be done contrary
to the policy and purposes of the legislature intended
to be given effect to in its mining legislation; and no
one concerned in carrying out the provisions of such
legislation should be permitted to exceed the power
conferred upon him by it. The question is not
whether ‘“ natural justice ’* has heen accorded to these
two parties; it is, what are the powers of the Commis-
sioner in all such cases, and how should they be exer-
cized in all cases; and, having regard to the answers
to those two general questions, how this case, upon its
particular facts, should he dealt with.

The application to the Commissioner was made hy
the respondent for relief from a forfeiture or loss of
his rights through such default as I have already men-
tioned ; and was based upon see. 85 of the Mining Act
of Ontario, that section being in these words:

85.—(1) Where compliance with any of the require-
ments mentioned in section 84 has been prevented by
pending proceedings or incapacity from illness of the
holder, or other good cause shown, the Commissioner
within three months after default may upon such
terms as he may deem just, make an order relieving
the person in default from the forfeiture or loss of
rights, ete.

The order in appeal, relieving the respondent, was
made under the provisions of this section; and this
appeal is against that order.

These questions are raised—they indeed raise them-
selves,—upon this appeal: (1) Whether an appeal lies
to this Court in such a case as this; (2) Whether the
Commissioner had power to make the order appealed
against, that is, whether the facts of the case bring it
within the provisions of sec. 85; and (3) Whether, on
the merits of the cases, if it be one within the section,
the order should have been made, But it will be more
convenient to consider question (2) first.
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The material facts mainly affecting the case are:
that the respondent, who was a licensee, under the pro-
vision of the Aet, had heen duly recorded as a dis-
coverer of ‘‘valuable mineral in place’’ in the land in
question, and had apparently done all things necessary it
to perfeet his claim until the expiration of three it
months next following the recording of it; but had done 1
nothing after that up to the time when the Mining
Recorder noted his rights as cancelled, on 29th Decem-

ber, 1916, when he recorded the elaim of the appellant i
as one hy a new discoverer. b

! Section 83 of the Aet is in these words: :3 !
i Il’
83. Non-compliance by the licensee with any re- :

quirement of this Act as to the time or manner of the 0

staking out and recording of a mining elaim or with a 1
direction of the Recorder in regard thereto, within the it
time limited therefor, shall be deemed to be an aban- i

dopment, and the claim shall, without any declaration
entry or act on the part of the Crown or by any officer,
unless otherwise ordered by the Commissioner, be ]
forthwith open to prospecting and staking out. 8 Edw,
VIL e. 21, 5. 83; 9 Edw. VII. c. 26, s. 31 (1).

The respondent’s application was for relief, under
sec, 85, from the effect of sec. 83, upon his claim; and
for that only; and for that purpose it must he taken
that he had made default and was to be treated as if
he had abandoned it; and that being so he could
rightly be given relief only if compliance with the re-
quirement of the Aet in respeet of which he was in
default, had been ** prevented by pending proceedings,
or incapacity from illness of the holder or other good
cause shown;’’ words all of which eannot be given any
good grammatieal construction, but none the less words
which must be given their real meaning if it can he
ascertained from them and the context.

*“ Prevented by other good cause shown ’’ is not an
intelligible expression literally; but if read, as it seems
to me the section may and should be, as meaning

e g A
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‘* prevented by, ete., or for other good cause shown,”’
any doubt or difficulty is at once expelled. The words
‘“ or other good cause shown ’’ seem to me to have been
inserted after the section had been drafted; and, as
occasionally occurs, were awkwardly inserted. Sec-
tion 80 (1) gives colour to this suggestion. Under it,
the time for doing the work in respect of which the
respondent must be taken, for the purposes of this
case, to have been in default, may be extended by the
Recorder in case of * pending proceedings or of the
death or incapacity from illness of the claimant.”” The
words *“ other good cause *’ have not been added here.
There does not seem to be any especial reason for eon-
fining the relief to cases of illness or pending proceed-
ings; or any for excluding any other good reason for
failure to comply with the requirement of the Act;
though such reason ought to be of a preventing char-
acter. And so if any good reason for giving the relief
which the order in appeal affords, were proved, the
order ought to be sustained here, the appellant’s con-
duet upon his own showing being such as to deserve
no better if not worse, estimation of it than that given
to it by the Commissioner.

But I am unable to find in any of the circumstances
of the case any good cause for relieving the respondent.
He simply neglected to comply with the requirements
of the Aect, which he had read and was as capable as
most of understanding.

The purpose of the legislation was to encourage the
discovery of valuable minerals and the development of
mines and mining in this provinee; and for that pur-
pose somewhat stringent provision as to development
and working of mining claims is necessary; and those
provisions are not to be lighly regarded, and certainly
not to be treated as if of no consequence even where
no claim has arisen,

There is, of course, the difficulty, and the disad-
vantage, which arises from the encouragement to those
who were spoken of by counsel for the appellants as
well as by the Commissioner as *‘ vultures,’” but that,
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if unavoidable, is not enough to displace the main pur-
pose of the Act, a quick development of hidden mineral
wealth of the Province; and it is avoidable to some
extent, for, when an applicant brings himself within
the provisions of section 85, relief may well be given
against such a new discoverer, which would not be
given against one acting in good faith, and not on
searches of the records for the purpose of pouncing
on the claims of the neglectful, or knowledge acquired

‘ in transactions with, or otherwise from the first dis-
, coverer,
! There being then no ground proved which could

e

entitle the respondent to the relief he sought, this ap-
peal must be allowed, if this Court has power to enter-
tain it; and that it has, seems to me to be plain.

The power conférred upon the Commissioner by
sec. 85 is of a judicial character; the power to make
good a claim which this legislation has said is to
be deemed to have been abandoned; and to make bad
a subsequent claim which, for the purposes of this
application, was treated as a good claim under the pro-
visions of the Act; though I feel hound to add that T
can perceive no good reason why the Commissioner
might not have dealt with the question of the validity,
as well as the character otherwise, of the appellant’s
claim, not with a view to determine whether it was a
valid one, hut with a view to determine whether it
afforded good ground for refusing relief to the appli-
aant even if he had otherwise shown good cause. In
a case of equal equities it is not usual to interfore;
though it may be that seldom the new discoverer is
really a new discoverer unaided by the work of the
earlier discoverer,

No good reason has been suggested why there
should not be an appeal in such a case as this, whatever
might have been said if conflicting rights were not,
and could not be, involved upon such an application.
It is not suggested that if the question to be deter-
mined were whether the appellant’s claim is a valid

M.C.0—24

b
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one, an appeal would not lie against a decision that it
is not; yet on such an application as this he can be de-
prived of all his rights incidental to the restoration
of the applicant to his, and so deprived without any
compensation,

Then when the legislature has intended that a deci
sion of the Commissioner shall be final, it has, in one
case at all events, plainly said so: see sec. 78 (6); and
the right to appeal generally is given in these wide
words: ““Where not herein otherwise provided, an ap-
peal shall lie to a Divisional Court from every decision
of the Commissioner, including an order dismissing a
matter or proceeding under the provisions of sec.
141:"" see see. 151, The * decision ”* which may not
be appealed against by reason of see. 78 (b) is one
relating to the performance of working conditions
““under the Aet;”” if such a ruling be called a ** deci
sion ” in that section, it is difficult to perceive why a
ruling under see. 85 should not be considered a *‘ deci
sion "’ under see, 151, and so expressly appealable.,

And besides all this, sec. 154 prohibits certiorari,
injunction, mandamus and prohibition, plainly showing

that the right to appeal to this Court was intended to
afford protection in all cases against the errors of the
Commissions

Reachin iese  conclusions, the third question
which | me med, as to the merits of the application,

falls to the ground; the appellant suceeeds on the
ground of the want of power in the Commissioner to
make any order giving relief under sec. 85; but this
conclusion does not leave the respondent remediless,
if he should have relief. Under sec. 86 the Lientenant
Governor in Council has power, a fact which adds
weight to the conelusion that the Commissioner has
not.  Nor is the validity or invalidity of the appel-
lant’s claim to the land in any way affected. The ap
peal should he allowed; and the order of the Commis
sioner should he set aside; the general rule as to costs
here should also prevail.
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t RipeLy, J.:—Mr. J. Craig Watson, a mining engi
) neer, graduate of a respectable American University,
\ who had had for some years considerable experience in

buying and selling mines in our mining regions, staked
out a certain elaim in a surveyed township. Ie per
formed the first year's work as required by the Aet,
| but failed to perform the second year’s. Thereupon
Monahan (making, it is said, a new discovery), re
staked the claim; Watson applied to Mr. Godson, the
Mining Commissioner, for reinstatement under sec. 83
of the Aet. The Commissioner granted the request,
and Monahan now appeals.

There are only two points which 1 think it neces
sary to consider,

1. It is said by the respondent that the exercise by
the Mining Commissioner of the power given by see.
85 ig not the subject of an appeal under see, 151,

[ do not think that this ohjeetion can be sustained.
Nection 151 gives an appeal against any decision of
the Commissioner—the Commissioner was called upon
to exereise not an arbitrary but a judicial diseretion
on the application before him, and his determination
was a ‘“ decigion.” Tt never could have heen the in
tention of the legislature to give any office the power
of arbitrarily, and according to his own whim, giving
to one person and taking away from another rights
which might he of great value.

D]

2, Tt is argued for the appellant that the Commis
sioner had no power under the circumstances of this
case to grant the application of the respondent.

It will be seen that the Commissioner has power
only when compliance with the statute is prevented:
(1) by pending proceedings; or (2) by incapacity from
illness of the holder; or (3) by other good cause shown.
Nothing of the kind appears here; the holder was not
prevented from doing the work at all; on his own
story he misunderstood the Aet, and while he did not
intend to let his claim go, he did not intend or try to

e g
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do the necessary second year’s work at the proper
time.

As Watson was not prevented from doing the work,
the jurisdiction of the Commissioner does not attach.

There is of course nothing to prevent the respond-
ent from applying to the Lieutenant-Governor under
sec. 86, when all the facts can be taken into considera-
tion; nor is there anything to prevent his claiming that
his understanding of the Act is the true construction
and so disputing the validity of Monahan’s elaim. All
we do is to set aside the order of the Commissioner |
with costs here and below. :

Rosg, J.:—J. Craig Watson, the applicant, staked
out and recorded two mining claims. He did the first
thirty days’ work. As the Commissioner finds, he had
no intention of abandoning the claims, but he neglected
to perform the sixty days’ work that ought to have
been performed during the first year following the ex-
piration of the three months immediately following
the recording (see. 78 (b)); and under sec. 84 his
interest ceased and the claims hecame open for pro-
specting and staking out. Shortly after the claims
had become open the respondent, Walter Monahan,
searched in the Recorder’s Office, found that the elaims
were open and proceeded to restake and to record his

\ ! ] applications.

‘ 8\ i Upon an application to th(-_ Mining Commissioner,
ol upon behalf of Watson, for relief under see, 85, of the
1 Mining Aect, it appeared that the applicant’s failure to
s do the work was probably due to a misapprehension on

R

i e

his part as to the time within which the work had to be
performed. IHe had either forgotten the precise effect
of see. 89 (e) or had carelessly misread that section,
and had formed the impression that the period from
the 16th November to the 15th April was excluded from
b the computation of the time.

The Commissioner made an order relieving the ap-
plicant from the forfeiture or loss of rights and this
appeal is from that order.
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Mr. Robertson objected that no appeal lay. Judg-
ment upon the objection was reserved and the argu-
ment of the appeal proceeded subject to the objection.
It seems to me that the order in question is a ** deei-
sion "’ within the meaning of sec. 151, and that an ap-
peal lies, T would, therefore, overrule the ohjection.

The Commissioner heard the evidence of the appli-
cant and the respondent investigated the conduct of
each in connection with the matter and in a considered
Judgment stated his reasons for thinking that in the
exercise of his diseretion he ought to *“ find that the
applicant has shown good cause for relief from for-
feitare.””  The Commissioner has had great experi
ence in the administration of the mining law, and is
very familiar with the practice of miners and is
peculiarly well qualified to say when relief ought to be
granted against a forfeiture. If, then, I thought that
this was a matter within the diseretion of the Com-
missioner, I should be very loath to interfere even if
there was a right to appeal from such a digeretionary
order,

IHowever, I do not think that he had jurisdietion
in the particular case. Section 8) gives jurisdiction
to the Commissioner to relieve against forfeiture
““ where compliance with any of the requirements men-
tioned in sec. 84 has heen prevented by pending pro-
ceedings, or incapacity from illness of* the holder,
or other good cause shown,” as controlled by the word
“ prevented,”” and to hold that no jurisdiction is con-
ferred upon the commission unless the license holder
has heen prevented by good cause shown, )

The meaning of the word prevented has been con-
sidered in many cases. Perhaps the most helpful of
them is Burr v. Williams (1859), 20 Ark. 171, at pp.
185 and 186, but in no case that I have seen was the
context similar to that in the section that we have to
construe, and there is, therefore, little assistance to be
had from the decisions.

Taking then the words of the section as it stands,
with such little assistance as is to be had from the
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decisions, I do not think that the applicant was pre-
vented from doing the sixty days’ work within the
time limited by the statute. He could have done it at
any time if he had chosen to do so. He seems to have
thought that he knew of reasons why he need not do it;
but that does not seem to be the same thing as being
prevented. Therefore 1 think the Commissioner had
no jurigdietion under sec. 85, and that the only juris-
diction is that conferred by see. 86 upon the Lieutenant-
Governor in Couneil, upon the recommendation of the
Minister, and the report of the Commissioner.

For these reasons I would allow the appeal with
costs.

Lexxyox, J., agreed.

(THE COMMISSIONER.)
HAMILTON AND DOBBINS.

Burvey and Patent—Proportionate Contribution by Co-owner—Evi-
dence—~Section 81.

The onus was upon D. to show he had been. relieved from the obli-
gation imposed by the Act of paying his proportion or share of
the cost of survey and patent as a co-holder. On the evidence,
D. was liable for his share of the purchase price leading to pat-
ent, but was not responsible for the cost of the survey.

Application to have the interest of Edward Dobhins
vested in Joel W. Hamilton for default in payment of
a share of the cost of survey and patent.

G. G. T. Ware, for applicant.
D. W. O’Sullivan, for respondent.

2nd March, 1917.

Tur Commissioner.—There is a direct confliction
of testimony as to who should pay the cost of the sur-
vey made, and the purchase price of the lands con-
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tained in the mining claim in question. As Dobbins
has executed a transfer of a half interest in the claim
to Hamilton and which is now on record, the onus is
upon Dobbins to clearly show that he has been re
lieved from the obligations imposed by the Mining Aect
of Ontario of paying his proportion or share of the
cost of survey and patent as a co-holder.

Concurrent with this application or thereabouts,
Mr. Dobbins paid the Mining Recorder his share of the
purchase price leading to patent in order that he might
protect himself against forfeiture until the matter was
finally disposed of by me. On the evidence, 1 find
that he was not relieved of his liability as a co-holder.

After the purchase money had been paid Hamilton
went with Dobbins to the surveyor’s office and paid his
account for surveying the claim, which Dobbins had
ordered, and he now seeks to recover the whole amount
paid on the grounds that before the agreement was
consummated Dobbins had assured him the property
had been surveyed. Ag a matter of fact the claim had
been surveyed, the cost of which had not been paid, and
Dobbins states that he did not assure Mr. Hamilton
that it had. He also contends that Hamilton agreed
to pay the surveyor, and went with him for that pur-
pose, and that he is not answerable for any part of the
account. On the 30th of October, 1916, Hamilton wrote
Dobbins a letter mentioning certain sums that he had
expended on the property, amongst which was an item
for survey, and in concluding he made a request that
Dobbins should pay his share of the purchase price of
the lands from the Crown. There was no demand
made for the cost of survey and I find that it was not
intended that Dobbins should pay that item.

I order that the application herein be dismissed
without costs, success being equally divided.
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(THE COMMISSIONER.)
MoGREGOR v. GILLIES.

Appeal from Decision of Mining Recorder—~8taking—Priority—In-
complete Application—S8ee. 59 s.8. (3)—Reference to gections
58 and 140.

McGregor staked on the 20th of December. MeGregor was unable
to make the affidavit of discovery owing to the absence of the
Recorder, and left the application at the office in its incomplete
state until the 9th January, when the afidavit was sworn to
and the application tendered. G. had staked the same lands on
the 23rd of December and recorded his application.

An appeal to the Mining Recorder from the Recorder’'s refusal to
record the McGregor application.

Held, That while having priority of discovery, McGregor had not
tendered a proper application to the Recorder until the 9th of
January, some days after the time within which his application
could be accepted.

Section 59, s.-s. (3) was imperative in its terms, and sections 58
and 140 were inapplicable (Smith and Hill (Price), M. C. C. 349).
In other respects the staking by MeGregor was invalid.

Appeal dismissed.

Appeal by William P. McGregor from the decision
of the Mining Recorder refusing to record his appli-
cation for Mining Claim M.R.-5393, situate in the town-
ship of Cairo in the Montreal River Mining Division.

W. A. Gordon, for disputant.
Frederick Elliot, for respondent.

15th March, 1917.

Tae Commissioner.—This matter is before,me by
way of an appeal from the decision of the Mining Re-
corder refusing to place on record the application of
William P. MeGregor, and dispute filed against Mining
Claim M.R.-5393, alleging prior discovery and staking,
and failure by the respondent to stake in accordance
with the requirements of the Mining Aect. The Re
corder having referred the dispute to me for trial
both appeal and dispute were heard together. .

On the 20th of December, 1916, McGregor, the dis-
putant, staked the lands now known as Mining Claim
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M.R.-5393. The Mining Recorder’s office for this dis-
trict is situate at Elk Lake, to which place McGregor
returned on the night of the 25th of December, and on
going to the Recording Office on the morning of the
26Gth he found a notice on the door with directions to
see a Mr. Harvey, a local store-keeper. He saw Har
vey that day and was told by him that the Recorder
was in Toronto on a few days’ vacation, and that the
affidavit of discovery could not be sworn before him
as he was not a Commissioner or otherwise qualified;
he would accept the application subject to the affidavit
being sworn but would not accept the recording fee
He also informed Mr, McGregor that Mr. Browning,
the Recorder, had said that all applications that came
in during his absence would be placed on record in
their order as filed. On the 28th MeGregor left his
application with Harvey with the affidavit of his stak
ing and discovery not sworn. As MceGregor intended
leaving Elk Lake the next day he left the recording
fee with a Mr. Porter, a merchant, on the understand
ing that if the Recorder returned hefore he did the
money should be handed over to him. On the 8th of
January, 1917, MeGregor returned to Elk Lake and
on the 9th saw Mr. Browning (who, 1 understand, had
returned some days bhefore), and was told Alexander
Gillies was recorded for the same lands,

Gillies staked on the 23rd of December, returned to
Elk Lake on the 25th, saw Harvey on the 26th, when
learning there was no one in Elk Lake who conld take
his affidavit as to discovery and staking, went to
Haileybury where he completed the affidavit on the
28th and returned the application by mail to the Min
ing Recorder’s Office, which was duly placed on record
on the 29th.

On the facts, MeGregor had priority of staking by
three days, and had fifteen days in which to record, to-
gether with one additional day for each ten miles or
fraction thereof; the claims being situate more than
ten miles in a straight line from the office of the
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Recorder, the distance being said to he between twenty-
five and thirty miles, which added an additional two
days, in all seventeen days from the time of staking in
which to record. The application was tendered within
the time, but it was not a completed application as re
quired by section 59. The affidavit of discovery was
not sworn to until the 9%th of January and the applica
tion was not, until then, in the proper form to record,
and it was properly refused.

I do not think the Recorder should have recorded
the Gillies application until the full time allowed Me
Gregor to complete his application, as the latter’s
application was on file with the affidavit only to bhe
sworn to and he might have done so before the 5th »f
January, and been within the time allowed him. How-
ever, it does not affect the real issue in the case as the
application was not completed until the 9th of January
which, as I have said, was too late to be effective as
against Gillies.

As a matter of convenience to licensees the Mining
Recorder is invested with the right to take affidavits.
but it is not incumbent upon the Govermment to see
that at all times such an officer is on hand for that sole
purpose. Notwithstanding the Recorder’s absence the
Recording Office was open to receive applications in
proper form, and for other usual purposes. MeGre-
gor had the same alternative as Gillies of proceeding
to the nearest Commissioner or other qualified per-
son and completing his affidavit; there was plenty of
time in which to do so, and if the claim was worth
staking it should he worth the extra expense that
would have heen incurred in properly placing it on
record.

Section 59 (3) of the Mining Aect is imperative in
its terms, and neither sections 58 nor 140 are appli.
cable to the facts in this case.  See Swmith v. Hill
(Price), M. C. C. 349.

The affirmative assertion hy MeGregor that he
made a discovery and erected a discovery post was
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not met by the evidence adduced by the respondent of
failure to find such a discovery or post, and if the
case turned upon that point I would for greater cer
tainty have caused an inspection to be made.

The contention that MeGiregor had not written his
name upon the Nos, 2, 3 and 4 posts was not met, and
[ find that he did not do so; see section 54 (d). The
staking by MeGregor in this respeet was bad, inex
cusable, and the use of a fictitions permit number was
misleading and conducive of litigation.

The written application was incomplete when ten
dered, and not put in proper form within the time
allowed in which it could have heen placed on record.
The application by McGregor for the land in dispute
must be disallowed.

The disputant, in his dispute filed, alleged an im
proper staking, but did not, at the trial, give any
gpecific instances of a departure by the respondent
from the requirements of the Mining Aect with respect
to the staking of this mining claim, and upon the evi
dence I cannot find the elaim was irregularly staked.

I order that the appeal and dispute filed herein he
dismissed with costs, which 1 fix at $40, as T feel that
in view of all the facts the successful party is not
entitled to full costs of the unsuecesgfnl appeal and
dispute.
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(THE COMMISSIONER.)

GIOVINAZZO v. PAPASSIMAKES.

Application to Remove Agreement from Records of Claims—Interest
in — Construction of Agreement — Evidence — Adjournment of

Trial—Further Enlargement Refused—Case Closed in Absence
of Respondent.

Mining litigation is largely the result of public interest and the
consequent demand for mining prospects or claims; but there
is no certainty of sustained interest or demand as such depends
upon the money market, the stability of labour and other forces,
and while a likely prospect may have a large monetary value
to-day, a month hence it may have lost its marketable value,
while still retaining its intrinsic value, and for this reason,
amongst others, all mining disputes or other contentious mat-
ters based upon mining interests should be promptly brought
to trial and decided at the earliest possible moment.

The offer made was for a joint not the several interests, and the
consideration was based upon a transfer of all the interests
mentioned in the agreement or letter.

The document was required to be signed and accepted by all the
parties thereto and was not binding until signed by all. See
Re Oslund et al. v. Bucknall (Price), M. C. C. 368.

There was no mutuality of obligation as between G. and P., and
the latter’s action might be one in damages for misrepresentation.
The agreement-when placed on record at once formed a cloud
against the title to the claim, and in such a way lent itself to
the respondent’s purpose. The proper course to have pursued

was to obtain a certificate of interest and then proceed to trial
promptly.

An application by Mr. Giovinazzo for an order
erasing from the records of Mining Claims L.-2582,
1.-4902, 1.-4987 and 1.-5383 a certain letter or agree-
ment and for a declaration that the respondent was
not entitled to an interest in the said mining claims.

W. 4. Gordon, for applicant,
A. G. Slaght, for respondent.

21st March, 1917.

Tue CommissioNner.—The applicant asks for an or-
der removing from the records of Mining Claims
L-2582, 4902, 4987 and 5383 a certain letter or agree-
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ment dated the 14th day of August, ‘A.D. 1916, and for
a declaration that the respondent is not entitled to any
interest in the said mining claims thereunder.

Mining litigation is largely the result of public
interest and the consequent demand for mining pro-
spects or claims, but there is no certainty of sustained
interest or demand as such depends upon the money
market, the stability of labour and other forces, and
while a likely prospect may have a large monetary
value to-day a month hence it may have lost its market-
able value while still retaining its intrinsic value, and
for this reason’amongst others all mining disputes or
other contentious matters based upon mining inter-
ests should be promptly brought to trial and decided
at the earliest possible moment. I fully recognize the
difficulties that Mr. Slaght has met with, but there is
a settled procedure to be followed upon an application
for postponement, which has not been followed in this
case, and the time is reached when it should be closed
as against the respondent.

Mike Giovinazzo was one of the first prospectors in
this distriet and one of the few licensees who had abid
ing faith in the possibilities of the mineral formation
in Boston and surrounding townships. He knew Pa
passimakes and had some business dealings with him
prior to the negotiations in question,

Mr. Papassimakes is an active mining man and in
command of capital and largely interested in mining
claims in the Boston Creek district. He makes his
mining headquarters at what is known as Boston
Creek, and is in control of the Boston Inn, in which is
the post-office for that neighbourhood.

On the 8th of August last Giovinazzo had oceasion
to visit the post-office and met Papassimakes, who dis-
cussed a previous deal in which Giovinazzo had made
some money through a sale of a part interest in a
certain claim and asked him if he would like to
entertain a similar deal to be put through by him.
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Giiovinazzo has a recorded 3/8 interest in each of Min-
ing Claims L-2582 and 1.-4902, a 1/4 interest in 1.-5383
and a 1/4 interest in the patented claim 1.-2000, and he
told Papassimakes that he had partners, who they
were and their respective interests.

The recorded co-holders or partners, as Giovinazzo
styled them, from the abstracts of the claims and the
evidence given, are, with their respective interests, as
follows :—

[.-2582 1/8 in Mike Catania,
1/2 in Nathan Ginsherg,
1/8 in Mike Catania.
1/2 in Nathan Ginsberg.
A
1
1

@ ¢

1.-4902

L4987
1.-5383

1l in Mike Catania.
4 in Mike Catania.
2 in Frank H. Todd.

L-2000 is a patented claim in which all the afore-
said parties, with the exception of Todd and the addi-
tion of J. Vigna, have a 1/4 interest,

When Papassimakes was told of the other inter-
ested parties he said he would telegraph Ginsberg at
his address, Sturgeon Falls, to come to Boston Creek,
and desired Giovinazzo to tell Catania he wanted to
see him. Giovinazzo left to see Catania, who was
working on a claim not far distant, and on the 9th,
when at Boston Creek, again saw Papassimakes who
told him Ginsherg had telephoned he would be in Bos
ton Creek on the 10th. On that date Giovinazzo, Ca-
tania and Ginsherg went to Papassimakes’ office and a
general discussion ensued. Giovinazzo told Papassi-
makes that he had a written agreement with J. Vigna
with respect to Claim L-2000 and that neither could
sell without a written consent. Papassimakes outlined
his proposition which was in part set out in the letter
or written proposal by Papassimakes in the words and
figures following :—

S ——
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Joston Creek, Ontario,
August 14th, 1916.
To H. Todd, Esq., Cobalt.
_To M. Catania, Esq., Timmins.
To Mike Giovinazzo, Esq., Cobalt, Ontario.

Dear Sir,—For consideration of your transferring
to me on or hefore the 20th day of August, 1916, the
following interests:

Twenty-five per cent, interest in Claim 1-4902;

Thirty-seven and one-half per cent. interest in

Claim L-2000;

Twenty-five per cent. interest in Claim [.-2582;

Fifty per cent. interest in Claim 1.-4987;

Fifty per cent. interest in Claim L-5383;
all of which are located in the township of Boston.
I hereby agree to do ninety days’ work on Claim L-
4902 and pay for the patent, also to pay for patent on
[.-4987, also to do one hundred and eighty days’ work
for Claim 1.-5383 on Claim 1.-2582 and pay for patent.

Yours truly,
Sgd. John K. Papassimakes.

[ would gather from the evidence Papassimakes
had represented that as a reason why he should be
taken in on the terms set out in the letter of the 14th
of August was that he was in touch with outside
capital and would probably sell the remaining inter-
ests for $100,000. Ginsherg objected to the proposi
tion and said, ‘‘as far as 1 am concerned I am not
ready to sell,”” when Papassimakes replied that he
could tie his interest up. It was then proposed by
Papassimakes, ** We will leave Ginsherg out, and we
will sell your interests for $75,000,”” afterwards telling
Giovinazzo to ** go ahead and have the boys agree and
[ will send my brother Paddy next morning to do the
work, and you won’t have to do any work on the
claims.””  The second period of work was required to
be done on L-5383 before the 15th of October last, and
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no doubt this was the particular work Papassimakes
had in mind should bhe done immediately after an
agreement was entered into.

Ginsherg told Papassimakes that ‘‘if the boys
agree and do my share of the work I will be willing to
pay your brother what my work is worth.”” Gins-
berg returned to his home that night and the only
communication he has since had with Papassimakes
was a letter of the 31st of August, Exhibit 10, asking
him for a statement in writing of exactly what oc-
curred at the interview of the 10th, to which Ginsberg
did not reply.

On the 11th, Catania told Giovinazzo he did not like
the proposition. On the 14th Papassimakes handed
(Giovinazzo the letter (Exhibit 5), stating that he had
seen Catania who asked him to give it to him. Giovi-
nazzo was surprised as Catania, a few days before,
had expressed his intention not to enter into the deal,
and so told Papassimakes, who said it was not an
agreement but to get his lawyer to draw a proper
agreement and then send it to Catania at Timmins.
It was again suggested by Giovinazzo that Vigna’s
consent was also required, and *‘if all sign I will go
into it; if not I no go in at all.”” Papassimakes said
to him in reply: “‘If one don’t sign the deal is off, I
have not spent any money yet.”” After this conversa-
tion, and having had Papassimakes add the names of
Todd and Catania to the letter, Giovinazzo signed his
name under the word ‘‘accepted.”” Subsequently an
agreement was prepared by Giovinazzo's solicitors
and sent to Catania to sign, who destroyed it and wrote
to Giovinazzo on the 18th, explaining his reason why.
The agreement was drawn between Giovinazzo, Ca-
tania, Vigna and Todd, of the first part, and Papassi-
makes, of the second part, but what its purport was
was not shown, a copy not being proven or put in.
During this time neither Giovinazzo nor Papassimakes
had seen Todd nor had the proposition been discussed
with them.
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Frank Todd, who was the holder of a recorded half
interest in 1.-5383, and an insurance agent by occupa
tion, had oceasion to visit Boston Creek on business
intent sometime after the 30th of August, and met
Papassimakes who referred to his interest in 1.-5383,
and stated he had had some dealings with Giovinazzo
which had not gone through to the effect that ‘‘we
were to transfer one-half of our interests, that is in
my claim and these other claims in consideration for
which he would do all the assessment work, and take
out patents and pay for the other half $75,000.” I
asked him about it; I didn’t know anything about it.
Papassimakes said he had some men in New York
ready to go into this, and this agreement, or option,
had to be in his hands, I think, by the 20th of August;
it hadn’t been delivered and it had given him a lot of
trouble with his people; he had gone down and made
this arrangement and evidently it was off, and he was
in great trouble, and 1 said, *“Well Giovinazzo is here
and 1 would see what has happened.”” Todd then
looked Giovinazzo up and after discussing it with him
returned and told Papassimakes that, ‘it didn’t seem
fair on the face of it,”” and asked him if he would
guarantee to pay the $75,000 to them, and further said,
“if you will do that it is alright to me, and 1 think
it would be alright to the others.”” Papassimakes re
plied, ““I am not foolish; there is the deal but I won't
guarantee that you will get it.”” Todd then said,
““Well it is hardly good business to give away a half
interest in these claims for the amount of the assess
ment work and the patents which only amounts to a
few hundred dollars, and take a chance of not getting
anything further.”” Todd was also told by Papassi
makes that he had an agreement signed by (iovinazzo
to the effect that ‘“ he would do this if his partners
would go into it.”” Todd then refused to entertain the
proposition when Papassimakes told him that ‘‘he had
gone into the matter with his principals, and if it
didn’t go through it would make it bad for him, and

M.Cc.C.—25




386 MINING COMMISSIONER'S CASES,

that he was in a position to put a caution on the elaims
and tie them up for all time to come and nobody would
get anything.”’

The du'_\' after Todd left Boston Creek Giovinazzo
wet Papassimakes and told him that Catania, Todd
or Ginsberg would not got into the deal, when Papassi
makes threatened to file a caution against the respec
tive interests,

On the 27th of September the letter or alleged
agreement was caused to be recorded against the four
unpatented claims, and a caution placed against the
remaining patented property. On the 16th of October
Messrs. Day & Gordon wrote Papassimakes asking
that the letter he removed from the records and caution
withdrawn, otherwise action would be taken; they also
referred to the faet that under the said agreement
Papassimakes was required to perform the deficiency
of assessment work, and that he had failed to do so,
the time for which was then passed. Diplomatie
letters then passed between the respective solicitors.
Messrs, Slaght & Slaght of Haileybury replied on the
21st that their client was prepared to pay for the work
done on receipt of a memo. of the cost. Giovinazzo
did the necessary work on 1.-5383 and recorded it;
otherwise the elaim would have heen in default. 1In
October Papassimakes asked Giovinazzo if he got
$25,000 for his interests if he would give an option
and he was referred to his solicitors for further dis-
cussion which did not take place,

I was impressed with the honesty of all the wit-
nesses and while there was complete unanimity by all
as to the essentials sworn to by each, there was not, I
am sure, a rehearsal of the evidence hefore trial, or an
tnderstanding as to what was to he sworn to.

The letter which is relied upon by Papassimakes
as a binding agreement is addressed to three of
the recorded holders of interests in the elaims in
question. Ginsherg was properly left out as he, at
the time the letter was drawn, had refused to consider
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the proposition. It is admittedly aceepted hy Giovi
nazzo, but the other holders, Catania and Todd, whose
names were typewritten in under the word *‘aceepted,”’
did not sign it and at no time agreed to do so. The
respondent now seeks to bind and hold the interests
of Giovinazzo having abandoned his claim as against
Catania and Todd.

What Papassimakes required was half of each of
the interests of Giovinazzo, Catania and Todd in the
claims mentioned and upon a transfer of such interests
being made Papassimakes was required to perform
working conditions and to patent certain claims. It
was addressed to them jointly and was to be accepted
by all as indicated by the letter. 1 ean only pass upon
the evidence before me and not anticipate what the
|'-~.~pum|"||l might say or the defence would he, but
the letter itself may preclude Papassimakes from as
serting any claim to the interest of Giovinazzo as the
latter could not under the express words of the offer
have upon making a transfer of his interests only de
manded that Papassimakes perform working condi
tions and other obligations mentioned therein. There
was no mutuality of obligation as between Giovinazzo
and Papassimakes, the latter’s action would possibly
be one in damages for misrepresentation if it is
alleged Giovinazzo represented that he had authority
to act for and on hehalf of all the interested parties,

The offer is made for the joint, not the individual
interests, and the consideration is hased upon a trans
fer of all the interests mentioned. It was suggested
by Papassimakes that the memorandum of agreement
should be put in proper form and asked Giovinazzo to
have his solicitors prepare an agreement which Giovi
nazzo did and which was not signed by any of the
holders of interests in the elaims. Giovinazzo testified
that he told Papassimakes he would not enter into the
agreement unless it was agreeable to the other parties,

.and his evidence is quite consistent with, 1 think, a
proper construction of the letter that it was a joint
and not a several offer.
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I feel satisfied that the document was required to
be signed and accepted by all the parties mentioned
and who held the interests sought to be acquired and
was not binding on any until signed by all. See Re
Oslund et al, and Bucknall (Price), M. C. C. 368.

If Papassimakes had felt that he had acquired
rights under the document signed by Giovinazzo he
should have performed the necessary working condi-
tions on L-5383 before it matured, which he did not do,
and I attach no importance to his solicitor’s letter of
the 21st of October offering to pay for such work
which had then been done by Giovinazzo and treat it
rather as a solicitor’s sagacity and in the nature of a
prop for what it was worth to the respondent’s case,

If Giovinazzo had not performed the work the
claim would have heen in default, and it was rather
late to make the suggestion that he would pay for the
work which, if there was an existing contraet, he was
under obligation to perform, and should have per-
formed before the letter was written.

I think it was wrong to have the alleged agreement
placed on record as it at once formed a cloud against
the title, and in such a way lent itsell to the respond
ent’s purpose, if his object was to embarrass the
holders and force them to a settlement. I do not sug
gest that was his intention as his evidence is not bhe
fore me, but his proper course was to have come hefore
me and asked for a certificate of interest and then if
that had been granted the respondent would have heen
asked to go to trial at once.

I order that a certain letter or agreement dated the
14th day of August, A.D. 1916, and recorded on or
about the 27th day of September last against Mining
Claims 1.-2582, 4902, 4987 and 5383, situate in the town-
ship of Boston, in the Larder Lake Mining Division, be
cancelled and removed from the records of the said
claims,

And I further order that the respondent do pay
the applicant the costs of the trial and adjournments
throughout upon the High Court scale.
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(THE COMMISSIONER.)
IRESON v. MASON.

Staking—Discovery — Prospecting Pickets Licensee — Delay in
Completing Staking

On the 4th of October 1., a licensee, showed T. a non-licensee, his
discovery and where to plant a discovery post. On the 2nd T
put up a discovery post, 1. not being present. On the 18th I,
T. and a surveyor put up the remaining posts. M, attempted
to stake the same parcel of land on the 3rd of November and
recorded s application

Held, that the discovery must be made by a licensee. That it was
not I. who made the discovery but T., and had 1. been present, or
had a personal knowledge, it might be that what T. did as a non-
licensee would not invalidate the staking. 1's affidavit of dis.
covery was not based upon personal knowledge and was bad
What T, did on the 2nd could not be considered as part of the
staking of the 18th of November. Both attempts at staking
were isolated and invalid. The staking by and for I. was bad
throughout

M.'s discovery was insufficient and his staking was invalid in other
respects. The sketch filed did not conform with the require-
ments of section 59, and the application and sketch indicated and
asked for a claim altogether different from the ground staked

Section 59, sub-sec. (5) was not helpful

Both applications disallowed

Dispute filed by Charles E. Treson against Mining
Claim P.8S.-329, Parry Sound mining division, and
transferred by the Recorder to the Mining Commis
sioner for adjudication.

Neither party represented by counsel.
12th April, 1917,

Tue CommissioNer.—The digpute herein was trans-
ferred to me by the Mining Recorder at Parry Sound
for adjudication.

The disputant, Charles Edward Ireson, alleges that
he had a prior discovery and that James H. Mason,
the respondent, did not stake Mining Claim P.S.-329
as required by the provisions of the Mining Act of
Ontario.

In May, 1916, Treson was prospecting the property
for mica, but concluded it was not there in paying
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quantities, He then prospected for feldspar and in June
had four prospecting pickets put up on a showing near
the Maganetawan River, and in July had two more
placed near the Canadian Northern Railway trestle
on the north-eastern portion of the lot. He submitted
samples to Messrs, Thomas Hevs & Son, assayers at
Toronto, who reported that it had not, at present, any
commercial value and he also received a discouraging
report from an authority in Cleveland, Ohio. In Sep
tember he learnt that the Guelph Agricultural College
had been experimenting on feldspar for potash, and
then seeing a commercial possibility for feldspar, con
cluded to stake the property in question.

On or about the 4th of October, Ireson accom-
panied by Norman Taylor, who had previously helped
him to put up the prospecting pickets, went over the
property with the view of staking it, but owing to the
limits of the lot not heing well defined, they concluded
not to do so and Mr. Ireson returned to Toronto with
the object of securing the services of a surveyor. Be-
fore leaving he told Taylor where he wanted his dis-
covery post placed.

G. 8. Abrey, an Ontario land survevor, undertook
to make a survey and arranged to go to the property
on or about the 17th of November

Ireson notified Taylor that he expected to return
to the property about the 1st of November, and Taylor
made arrangements to be free that day in order to
assist in the staking. Ireson not having come as
arkanged, Taylor went to the property on the 2nd and
put up the discovery post at the place previously
shown him by Ireson. Taylor was not a licensee at
the time nor was Ireson present when he erected the
discovery post. The post was inseribed with Ireson’s
name, license number and date of discovery. On Sat-
urday the 18th Ireson, Taylor and Abrey were upon
the property. Abrey, who was familiar with the local
ity, had, he said, no difficulty in getting the limits of
the lot, and proceeded to make a survey according to
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the Survey Act, and his plan (Exhibit 6) was filed.
He ran the northerly and easterly limits; the south
erly boundary was defined by the Maganetawan River,
and the westerly line being the surveved western
boundary of the lot he did not blaze it. He also
erected Nos. 1, 2 and 4 posts, the No. 3 post being
placed by Taylor as Abrey said he had not time. The
posts were marked by Taylor with their numbers, but
no mention of Ireson’s license number or his name
was placed on them other than on the No. 1 post. This
was the part played by Abrey in the staking.

The application states that the claim was staked,
and the lines cut and blazed on the 20th, whereas it
would appear from the evidence, Saturday the 18th
was the eorrect date, the 20th being no doubt the day
the application was completed and handed to the Min
ing Recorder,

Mr. Mason, who is interested in mining by profes
sion, was attracted to the property by an outerop of
feldspar, but Mr. Ireson imputed that it was onaccount
of his observance of his (Ireson’s) prospecting picket
that drew Mason’s attention first to the property; how
ever it is of no consequence how or why he attempted
to stake the same lands as the privilege was his if the
ground was open,

After making due enquiries and leaving the mat
ter open for some weeks he learned that the land was
open and on the 3rd of November planted his dis
covery post which is situate to the east of the right
of-way of the Canadian Northern Railway, and near
the north-east boundary of the lot. He staked the
claim that day. What he applied for was the north
47 acres of lot 37, concession 14, township of Burton,
with his east and west lines 24 chains and the north
and south lines 20 chains long. His sketeh attached to
the application does not show the length of the lines,
that is, the distance between each corner post, nor the
distance from the discovery post to the No. 1, nor the
situation of the witness post planted for the No. 1 or
its distance from it.
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Mason arrived at his distances by ““pacing off’’
and by the “eye.”” Mr. Abrey went over the claim
as stnked by Mason and said that his No. 1 post was
well in on the claim, and not at the true north-east
corner of the lot, and the correct distance from the
north-east corner of the lot where the No. 1 post
should have been and Mason’s No. 2 post was about
15 1/2 chains, and from the position of his No. 1 as
indicated by the witness post the distance was only
8 1/2 chains to his No. 2; that the distance from his
No. 4 to his No. 1 post was 8 1/2 chains, and 10 1/2
chains from the north-east corner of the lot. In his
application Mason indicates that his discovery post is
450 feet from his No. 1, it in fact heing, according to
Mr. Abrey, only 150 feet. 1 quite agree with Mr.
Abrey that all signs point to a hurried staking. His
No. 3 was not seen by Abrey, but Mason speaks of it
as being on the south side of the lake, shewn on the
plan filed (Exhibit 6), in the water, and he indicated
it by placing a witness post on the north side of the
lake. Mr. Mason does not think the position of the
lake is properly shewn on the plan, but as he did not,
as T suggested, put in a survey shewing the exaect
situation of the land staked, I must accept the sur-
veyor’s plan as being correct.

What Mason intended to stake and apply for
was the north part or half of the lot, and what he
staked was only a part of it. His witness post for
No. 3 is not properly placed, nor did he fix his No. 1
at the true north-east corner of the lot as he should
have done. His No. 4 and No. 2 posts are nearly 50
per cent. short of the distances indicated in his appli-
cation, and T accept Mr. Abrey’s statement that the
true distance is not given between the discovery post
and No. 1. T cannot excuse these mistakes on the
ground that he made his ohservations from a plan se-
cured from the railway company, as even if the rail-
way plan was not strictly accurate, there was no
reason why the lines should not have heen approxi-
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mately the distances defined in the application if pro-
per attention and ample time had been given to the
staking.

The sketch or plan attached to the application does
not conform with the requirements of seetion 59, and
the application and sketch indicated a claim alto-
gether different from the claim as staked and the elaim
as laid down by the Recorder on his office map pur
suant to the application would be entirely inconsistent
with the actual outlines of the claim as staked.

Sub-section (5) of section 59 (4 Geo, V. cap. 14,
sec, 2) does not afford relief, as T believe it was not
intended to apply to a defective staking of this kind,
and 1 cannot find that what was done was an attempt
in good faith to comply with the provisions of the Act.
See Neilly v. Lessard, 11 0. W, N, 322,

Reasonable care was not exercised in marking off
and defining the boundaries, and T cannot hold that
what was done was a substantial compliance with the
requirements of the Act as to the staking out.

It must be remembered that Mason complains of
the indifferent staking done by Ireson, and he must
expect to be measured by the same rule that he wishes
applied to one who, at least, had a prior discovery
and had kept his eve on the property months before
Mr. Mason had known of it.

Mr. Mason is a keen and bright business man,
versed in mining, and showed a very apt knowledge
of the requirements of the Aet, which also worked to
his disadvantage in a proper consideration of the
many delinquent acts evolving out of the staking.

Mason’s discovery was attacked and Doector Cole-
man, an eminent geologist, testified that it was not
such a discovery as is required by the definition of
‘“ valuable mineral in place,”” section 2 (x). While T
am not disposed to decide a case upon the ground of
insufficient discovery, if it can be avoided, T cannot
disregard the evidence. Mason said he had other in-
dications of feldspar throughout the claim, hut what
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a licensee is required to stand by is the discovery at
the situation of his disecovery post. It may be that
sufficient feldspar can be taken from the claim to
make it a profitable undertaking, but on the evidence
there is no such apparent indication, and I find the
discovery to be not as required and insufficient,

Mr. Ireson elected to proceed under section 56, hut
while doing so contravened sub-section (3), which re-
quires that a licensee shall not have more than one
block of land picketed at one time. The evidence dis-
closes that he had three blocks picketed and in conse-
quence all his picketings were void. Neither did he
carry on as required by section 56; there was no evi-
dence of diligent and continuous prospeeting or fol-
lowing up indieations on the block of land extending
25 feet on each side, in fact he only took samples from
the exposed rock and sought to hold the property as
against other licensees until such time as he by en-
quiry, and not by work, ascertained the commercial
possibilities of his discovery. Between June, when
the pickets were put up, and November, when the claim
was staked, no work had heen done, and the pickets
were nothing more than a notice to the publie to keep
off.

The discovery while known to was not made by
Ireson, but by his nominee Taylor, who was not a
licensee at the time; neither was Ireson present when
the discovery post was planted by Taylor. Section 54
requires that the discovery post shall have written or
placed upon it the name of the licensee making the
discovery, the letter and number of his license, ete.,
or if made on behalf of another licensee the latter’s
name and number of license. In conjunction with see-
tion 22, T think it apparent that what the Act contem-
plates is that one who makes a discovery and erects
the discovery post shall be a licensee. For the pur-
pose of the staking and application it was not Ireson
who made the discovery but Taylor, and had Ireson
heen present, or had he personal knowledge of what
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Taylor did, then it might be said that what Taylor did
as a non-licensee did not invalidate the staking.
Either Taylor or Ireson had to make the application,
and whoever made it was required to he a licensee,
and Ireson who made the affidavit of staking and dis
covery was not in a position to swear that he made a
discovery on the 2nd of November, as in fact he was
not on the ground, and he knew that it had heen made
by Taylor on his suggestion. The affidavit then was
not based upon personal knowledge and was bad. T
recognize that what he swore to was done in good
faith on the assumption that it was his original dis
covery, but nevertheless it was an untrue statement
of the facts as they existed.

Section 55 requires that ** After discovery of valu
able mineral in place, a licensee who desires to stake
out a claim thereon shall at once plant or erect his
discovery post, and proceed as quickly as is reason
ably possible to complete the staking out, ete.”” The
placing of a discovery post on the 2nd, and completing
the balance of the staking on the 18th, is not ** pro
ceeding as quickly as is reasonably possible to com
plete the staking out of the claim.”” That he was
waiting for the surveyor is not an answer, as it was
his duty to see that he was in a position to at once
complete the staking before he put up the discovery
post.

What Taylor did on the 2nd of November cannot
be considered any part of the staking of the 18th.
Both attempts were isolated and abortive as neither
was complete in itself.

To apply the two events of the 2nd and 18th of
November, and hold it to be one whole and conclusive
staking on the facts in this case would undermine the
structure of the Mining Act, and have a tendency to
create blanketting and other bad effects. Three of the
corner posts were insufficiently marked and throughout
the staking was bad and must be held to be invalid.
Reference to Sloan v. Taplin (Godson), M. (. C. . 22;

Armstrong v. Diwyer (Godson), M. (. (. p. 30; W hit-

#’»
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ing v. Mather (Godson), M. C. C. p. 318; Leduc v.
Grimston (Godson), M. C. C. p. 285; Dennie v, Brough
(Price), M. C. C. 211.

In the result the lands staked by hoth applicants
become open, which is to be regretted, but I foresaw
this and during the trial suggested that the litigants
make a settlement, but they apparently desired a fin-
ished fight and they have had it.

I order that the dispute filed herein be dismissed.

I further order that mining claim P.S.-329 re-
corded in the name of James 1. Mason of record in
the recording office at Parry Sound, he cancelled, and
I declare it to be invalid.

I further order that the application filed hy Charles
Edward Ireson be not recorded and that the staking
of the said lands be deelared invalid.

There will he no costs to either party and I so
order,

(THE COMMISSIONER.)
LAHAY v. MERRICK.

Forteiture—Relief from—Working Conditions — Intervening Rights
—Purchaser for Value.

A lease of the claim was not applied for within the time required
by the Mining Act and forfeiture occurred. The claim was re-
staked by K. and sold to M. for value. As forfeiture had oc-
curred the land was open when staked by K., and M. was a pur-
chaser for value.

Application to the Commissioner hy L. J. Lahay
for relief from forfeiture of a Mining Claim subse-
quently restaked and transferred to the respondent .J.
G. Merrick.

Hugh John Macdonald, for applicant.

Joseph Montgomery, for respondent.

23rd August, 1917.

Tur Commissioner.—This is an application under
section 86 of the Mining Act of Ontario made by L. J.
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Lahay, the recorded holder of Mining Claim T.R.S.-
2688, situate in the township of Churchill in the Sud-
bury Mining Division.

The application was heard viva voce, at my office,
Parliament Buildings, and all interested parties were
present and represented by counsel.

It appears that the mining claim in question he
came in defaunlt for failure to apply for lease on or
about September the 23rd, 1915, Lahay stated that
he was unaware of the exaect date when application
should be made for a lease and expected that he would
have been advised by the recorder hefore the claim
was marked cancelled,

Heretofore it had been the practice of the record
ers to notify the recorded holders when a patent or
lease should he applied for, and following such notice
to cancel the eclaim if the holder did not promptly
make application. This practice had been done away
with by instructions from the Department, as it led to
misunderstanding and operated against the striet
requirements of the Mining Aet,

I have given this matter considerable thought, hay
ing been in correspondence with Mr. Lahay prior to
the hearing, and had seen him in person, and was dis
posed to recommend relief from forfeiture provided it
could be shown that the present holder Merrick was
not a bona fide purchaser from Knox, the restaker of
the claim. Before issuing an appointment, I took the
matter up with Mr. Merrick, and he claims that he
paid or was obligated to Knox to the extent of one
thousand dollars ($1,000), and at the hearing he en
dorsed this statement and T have no reason to doubt
it.  Upon the conclusion of the hearing, T suggested
that inasmuch as Lahay had made considerable out
lay in the performance of work upon the property,
that Mr. Merrick might consent to a cancellation of
the restaked claim and seeure an order vesting the old
claim in him, and which would be relieved against for
feiture and thereby he would secure the henefit of the
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work done on the forfeited claim upon payment to
Lahay of a sum to be agreed upon.

After consideration, counsel for Mr. Merrick in-
formed me that his client could not eonsent to my sug-
gestion, as he could not see any results from the work
alleged to have heen done, and desired to superintend
the working conditions himself so that the property
might be developed. .

As the parties could not reach a settlement, and
as Mr. Merrick is undoubtedly a bona fide purchaser
for value and the claim being open for staking when
restaked by Knox, I have no other recourse than to
recommend that the application of Lahay be refused.

(THE COMMISSIONER.)
BRADSHAW v. KREISLER.

Conflicting Mining Claims — Certificate of Record — Mistake -or
Fraud—Procedure—Appeal—Excessive Acreage—Reduction of
Invalidity—Patent,

Mining claim L. 5633 overran and conflicted with L. 2297, which
was then ready for patent. The staker of L. 5633 admitted he
intended staking a claim to the south of L. 2297, but owing to
inaccuracies in the blue print which he relied upon he staked
part of L. 2297, It was contended by B. that K. had staked a
greater area than allowed by the Act and had obtained a certifi-
cate of record by fraud

Held, that B. had staked over a then subsisting claim, and land
he had not applied for. There was no fraud or mistake in the pro-
curing or the issuance of the certificate of record, and the staker
of L. 5633 did not use sufficient care in ascertaining if the land
entered upon was open for staking. The staking of more than
the preseribed area would not invalidate the claim except as to
the excess acreage. The certificate of record would in the ab-
sence of mistake or fraud preclude an attack upon the grounds
of excess acreage. Balfour v. Hylands et al. (Price), M, C. C. 430.
In order to avoid a possible invalidity where a claim jncludes
more than the prescribed acreage, section 59 of the Aet was
amended by 4 Geo. V. cap. 14, sec. 2, but the amendment did not
apply herein. See Olmstead v, Exploration Syndicate of Ontario,
5 0. W. N. 8; Neilly and Lessard et al,, 11 0. W. N. 322,

B's relief, if any, was under section 116.

Application by Bradshaw to set aside a certificate
of record issued to the respondent and recorded
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against Mining Claim L.-2297 in the township of Lebel,
Larder Lake Mining Division, and for an order re
ducing the size of the said elaim to 40 acres

Frederick Elliot, for applicant.
G.G.T. Ware, for respondent,

13th November, 1917,

Tue CommissioNer.—The elaimant alleges that the
mining recorder issued through mistake or fraud a
certificate of record to the respondent Kreisler, one of
the recorded holders of Mining Claim 1.-2297.

Claim L-2297 was recorded on the Hth of Decem
]N'I'. I“] ]. .'l“ \\’nl'l{ II:I\'iHL’ |n'|‘l| ||t-|‘|'|»I'lI||'1|_ ;llipli«':llinn
for patent made and purchase price paid; the recorder
on the 18th of December, 1916, issued a certificate of
record.

Claim 1-5633 was recorded on the 13th day of De
cember, 1913, and ninety days’ work was performed
thereon.

On the 19th of December, 1916, the recorder ad
dressed a letter to the holders of claim 1L-5633 advis
ing them that their elaim covered the same ground as
[.-2297, and as the latter elaim had priority a certifi
cate of record was bheing issued, and informed them
to take action against his decision if so advised within
fifteen days from the date of the letter,

The applicant Green admits that he understood he
was staking cancelléd claim 1.-2970, in which elaim he
had held an interest with one B. Babayan. Unfortu
nately the original applications of 1.-2297 and 1.-5633
have been burned in the fire which destroved the re
cording office last summer; but the ahstract of 1.-2970
shows that the No. 4 post was at the No. 2 post of
[.-2037, and the abstract of 1..-5633 indicates that its
No. 3 post was at the No. 2 post of 1.-2037.

[.-2037 is immediately to the east and 1.-2970 to
the south of 1.-2297, so that it would appear that on
the evidence of Green and what is shown by the ab
stract, that what he set out to stake was mining elaim
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1.-2970, in which he had held an interest, and which
was then cancelled on account of non-compliance with
working conditions, and was situate immediately to
the south of 1.-2297, over which he admittedly staked,
and is now known as 1.-5633,

This confusion, Green alleges, was due largely to
certain blue prints prepared by some local surveyors,
but which were not issued from the Department of the
Bureau of Mines, or from the office of the recorder,
and T have bhefore me an authentic plan showing the
exact situation of the elaims and they are as indicated
above.

If Kreisler had staked not more than 40 acres in
each of the elaims 1.-2296 and 1.-2297, there then would
have been an area of approximately 30 acres to the
south of 1,-2297. The blue print which Green relied
upon no doubt took into consideration a claim of 40
acres each, and so placed the claims on the maps. As
the blue print shows the northern houndary of 1.-2297
to he about two-thirds of the length of the eastern
and adjoining houndary of 1-2037, there would bhe
land to the south of 1.-2297 and north of the southern
boundary of 1-2037 upon or at least not included in
the elaim 1.-2297. A plan prepared by a dranghtsman
of the Bureau of Mines shows the southern houndary
line of 1.-2297 and 1.-2037 to he the same, and in that
respect differ from the bhwe print put in at the trial,
and which is now admitted to he incorreet.

Green admits he intended applying for and staking
mining claim 1.-2970, which as I have said is to the
south of 1.-2297; but in mistake applied for and staked
nearly all of the land embraced within the Kreisler
claim. Tt was essential that he should know his loeal
ity, and if he had heen in doubt his proper course was
to procure a survey.

He applied for a claim having houndaries 15 x 20
chaing, and he staked a elaim with boundaries of 22.61
chains on the east; 15.57 chains on the south and 23.24
chains on the west. Mining claim 1.-2297 has an area
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of 57 acres, whereas the application was for a eclaim
of 20 chains square, which would entitle the holder to
an area of 40 acres. 1t is also to be observed that the
claim immediately to the north, 1.-2296, and in which
Kreisler is interested, has an area of 52.6 acres, and
the Kreisler claim to the west also exceeds the area
which under the Mining Act an applicant is entitled to.

=

When Mr. Gordon F. Summers was making a sur-
vey, he saw the Green No. 1 post with a tag upon it in
the same position as the No. 1 post of 1.-2297, and while
it is denied by Green that there was anything upon
the lands to indicate that he was staking over a then
subsisting claim, the fact remains that whereas the
legends upon the post might not have heen discernible,
the posts were still standing and were an indication
to the staker that the land had been taken up, and im-
mediately put him upon inquiry.

There is no doubt that Green did stake over a then
subsisting mining claim, and at a time when all work
had been performed upon it, and that he staked land
he had no intention of applying for and did not know
he was upon.

On the evidence I eannot find that the certificate of
record issued to the recorded holders of 1..2297 was
secured in mistake or frand. There is nothing to in
dicate that, and it ecannot for one moment be said that
Kreisler or his associate exercised fraud in procuring
it, or that the recorder was misled when he granted it,
as the recorder’s letter dated the 19th of December,
A.D. 1916, clearly shows that he was aware of the posi-
tion, and upon the facts was determined that 1.-2297
having priority and being in good standing, and all
work having been performed, that the holders were
entitled to a certificate of record in order to enable
them to secure a patent to the lands. T do not think
it necessary to dispose of the contention of the respon-
dent that the applicants’ proper procedure was hy
way of an appeal from the letter of the mining

M.C.0.—26
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recorder dated the 19th December, 1916, under section
133 of the Mining Act. There is no doubt that if the
applicants had then appealed against the decision of
the recorder the matter would have been promptly
determined. A notice of claim filed by the applicants
is dated the 18th April, A.D. 1917, being the first time
apparently they took the trouble to consult a solicitor
in regard to the position of the title of their claim. T
find there was no fraud or mistake in securing or the
issuance of the certificate of record, and that the
staker of 1.-5633 did not use sufficient eare in ascer-
taining if the land he entered upon was open for
staking. The staking of more than the preseribed
acreage will not invalidate the claim, except as to
the excess acreage. The certificate of record would
in the absence of mistake or fraud preclude an
attack upon the grounds of excess acreage. See
Balfour v. Hylands et al. (Price), M. C. C. 430. In
order to avoid an invalidity where it appeared that
a claim included more than the preseribed acreage,
section 59 of the Mining Act was amended by 4
George V. cap. 14, see. 2; but this amendment does
not apply to the present case. While Green was at
fault in staking over I.-2297, T cannot find he had a
guilty mind, as he appears to have performed 90 days’
work on the elaim, and T prefer to find that what he
did was the result of insufficient care rather than a
deliberate attempt to interfere with a property in
good standing. T think his relief, if any, is under see.
116 of the Mining Aet, and upon the facts it might
appear to be equitable that 1.-2297 should be eut down
to 40 acres.

T order that the notice of elaim herein be dismissed.
T allow the resnondent costs, which I fix at $50.
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(THE COMMISSIONER.)
REMO AND PELLERIN v, HAMILTON

Forfeiture—Relief from — Agreement to Purchase — Trust—Agree-
ment—Claims Restaked by Trustee—Intervening Rights—Work
Performed—Compensation,

Applicants agreed in writing to transfer to H, certain claims to
be held in trust until a company was incorporased. The claims
at time of transfer were in default, but unknown to transferors
H. did not search title before forming company Upon learning
of forfeiture, H. restaked and performed work notwithstanding
notice of application by former holders for relief from forfeiture

It was found by the Commissioner that the applicants believed the
claim to be In good standing when transfer was made, and held
that it was as much the duty of H., who acted in a fiduciary
capacity, to have searched the records of the claims when pur
chasing, as it was the duty of the applicants to have known the
state of the titles to the claims transferred, That H. proceeded
with working conditions on the restaked claims in the face of
notice of application for relief, and in any event he was bound
by the agreement to do more work than the work performed on
the claims restaked. That H. was not justified in restaking in
view of all the facts

Application by Louis Remo and Fred Pellerin for
relief from forfeiture under section 86 of the Mining
Act

Frederick: Elliot, for applicants.
G. G. T. Ware, for respondent,

5th December, 1917,

Tre CommissioNer.—The application herein was
heard in open Court at Tailevbury on the 23rd of
+October last, all interested parties heing present and
represented by counsel. f

Upon the evidence, T find that forfeiture oceurred
on or ahout the 2nd of July, 1916, and the c¢laims were
restaked by Joel W. Iamilton on the 14th of July,
1917.

On the 19th of February, 1917, Hamilton entered
into a written agreement with Remo and Pellerin
whereby the said mining claims were to be transferred
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to Hamilton to be held in trust until a company was
incorporated to take over the claims, and certain other
claims held by John and Peter J. McGinley, Eli Wil-
ton and Thomas Grier. The company was to be in-
corporated within three months from the date of the
agreement, otherwise the declaration of trust became
cancelled and the transfers of the claims which were
held in trust by the bank, were to be handed over to
the respective owners,

The company was incorporated within three
months and a term of the said agreement required
that as consideration for a transfer by Pellerin and
Remo, Hamilton should assign them 125,000 shares of
stock. All subsequent assessment work on the claims
was to be performed by Hamilton, who knew at the
time the agreement was entered into that 120 days’
work had been performed upon 17546 and 128 days on
17545, leaving approximately the last period of work
to be performed on each claim.

Shortly after the agreement was entered into Ham-
ilton left for the United States to interest parties in
the company about to be formed, and at that or some
time subsequent disposed of certain shares or inter-
ests, for which he received certain sums not disclosed
at the hearing.

On his return he learned that the claims were in
default and had been cancelled, and on the 14th of
July ecaused both of the former claims to be restaked
as 18403 and 18404,

In July Pellerin learned that the claims had been
restaked, saw Mr. Hamilton and tried to make some
adjustment. Pellerin gives as his excuse for not per-
forming the last period of work and allowing the
claims to become forfeited, an understanding that he
and his co-owner had a period of one year from May,
1916, and asserted that he believed the claims to be
in good standing at the time he entered into the agree-
ment with Hamilton.

R
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[ find that both Pellerin and Remo honestly be-
lieved the elaims to be in good standing on the 19th of
February, 1917, when the agreement was entered into
and transfers made and acted throughout in good
faith,

Mr. Frederick Elliot, who had been retained by
Pellerin and Remo, a few days after the claims had
been restaked by Hamilton, discussed the situation
with him, and then advised that he intended applying
to the Honourable the Minister of Mines for reinstate
ment and relief from forfeiture, and subsequently on
the 21st of the same month wrote Mr. Ware, solicitor
for Mr. Hamilton, that his clients would not consent
to accept Mr. Hamilton’s offer to allot them 50,000
shares instead of 125,000 as the agreement required,
but agreed to reimburse him to the extent of the re
cording fees and the cost of restaking the two claims.
Notwithstanding the interview which took place with
Mr. Elliot a few days after the staking, and heing on
notice that an application was to be made for relief
from forfeiture, Mr. Hamilton proceeded to have as-
gessment work done upon the properties, and in be-
tween the 16th of July and the 6th of August 152 days’
work was done.

Mr. Elliot wrote the Mining Commissioner with
reference to relief from forfeiture on the 20th of July
last, and the matter was pending until this hearing in
October,

In order to have the matter amicably settled, I
made the suggestion that Hamilton should receive
10,000 shares of the Pellerin and Remo stock as com-
pensation, but this he has refused, and is asking for
monetary consideration amounting to $867.61.

The restaking by Hamilton cannot be considered in
the nature of an adverse interest, and consequently
the application by Pellerin and Remo for relief from
forfeiture would and should be granted. Hamilton
was in the position of a trustee, and it was just as
much his duty to have searched the title of the claims
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when the agreement of February was entered into as
it was the duty of the transferors to have known the
state of the title they were transferring. There was no b
deceit on the part of Pellerin and Remo as the record
in the recording office would have disclosed the state
of the title. Hamilton owed a duty to the parties he
intended interesting in these and other claims to see
that the eclaims were in good standing.

Mr. Hamilton admits that he was not under a mis-
apprehension as to the amount of work to be per-
formed upon the two claims, namely, the last period.
so that it would appear from that fact alone that hoth
Pellerin and Remo were under an honest belief when
they transferred the claims that the last period of
work had still to be performed, and that the time for
the performance had not expired.

I cannot appreciate Mr. Hamilton proceeding with
assessment work in view of Mr. Elliot’s personal in-
terview and his letter of the 21st of July. He was
advised that an application for relief was to be made,
and proceeded to do work which he now asks to be
reimbursed for if the claims are to he reinstated.

It was quite apparent that work was performed by
Hamilton upon these claims in order to exploit them, so
that the parties to be interested might be impressed by
the value of the claims, and these claims were selected
as the ones upon which exploitary work was to be per i
formed. Having that in mind, all that was done by !
Hamilton was for the purpose of facilitating the pro- I
motion of the company and insuring its success, While ;
he performed the 152 days’ work he was required un-
der his agreement to do 180 days, and he has had no ;
loss in that respect. {

There is no doubt in my mind that the proper course
for Mr. Hamilton to have pursued when he learned
the claims were in default was to either restake them
and then ask the former holders to apply for relief
from forfeiture, or simply had an application for re-
lief promptly sent in, and there being no adverse
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interests the application would in due course have been
granted. He complicated the sitnation, and the result
- is due entirely to his own method of procedure.

As Mr. Hamilton has refused to accept stock as
compensation, I would recommend that he be allowed
cost of recording and restaking the two elaims, which
I would fix at $50. 1 would further recommend that
the work done upon the restaked claims should be per-
mitted to be applied upon the forfeited claims, so that
the holders would be in a position to apply for patents
forthwith.

(THE COMMISSIONER.) f

WATSON v. MONAHAN.

Staking—Discovery—Valuable Mineral in Place—Requirements of
Act with Respect to — Inspection — Comments on—Evidence—
Claim  Jumping—Deception,

The evidence disclosed a considerable number of mistakes in stak-
ing, none of which by itself would constitute an invalid staking,
but taken as a whole required to be considered in the light of
the striet requirements of the Aet, The requirements of the
Act with reference to staking may appear to be rather technical
and unimportant, but a standard must be set and maintained, and
where there are two applicants for the same claims the staking
of each must be carefully considered and weighed having in
mind priority of discovery and thoroughness in staking. A dls-
covery and post to mark it is the foundation of a mining claim
and of priority of staking. While the interpretation put on
‘valuable mineral in place ' by section 2 (x) of the Act may not
be satisfactory, it was the duty of the Commissioner to construe
the Aet as he found it. The popular term “claim jumper ' is
offensively and improperly used when applied to a restaker of a
forfeited claim,

——

l Dispute against the respondent’s mining elaims in
which the discoveries and staking were attacked.

Frederick Elliot, for disputant.
H. L. Slaght; for respondent.

—
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December 12th, 1917.

Tue CommissioNer.—This claim has been the cause
of much litigation. It was formerly held by the pre-
sent disputant, but owing to non-performance of cer-
tain assessment work the claim was cancelled and re-
staked by the respondent.

Watson applied for relief from forfeiture and
urged what I thought was sufficient ground for relief
which I granted on terms. On appeal to the Appel-
late Division, my decision was reversed on the grounds
of want of jurisdiction, and suggesting that the appli-
cant might find relief under section 86 of the Act.
Watson lost the elaim through a misunderstanding of
the proper application of the Aet, which the Appellate
Division enforced strietly against him, and Monahan
became the recorded holder. Watson was not satisfied
that Monahan could make a discovery and stake the
claim with snow on the ground in the month of Janu-
ary in one hour’s time, and after an inspection of the
staking by Monahan, he staked and filed the dispute
which is now bhefore me,

The evidence disclosed a eonsiderable number of
mistakes in staking, none of which isolated and stand-
ing by itself would in my opinion constitute an invalid
staking, but taken as a whole requires to be consid-
ered in the light of the striet requirements of the Min-
ing Aect.

The requirements of the Aet with respect to stak-
ing a mining claim may appear to be rather technieal
and unimportant, but a standard must be set and main-
tained, and where there are two applicants for the
same claim the staking of each must be carefully con-
gidered and weighed, having in mind priority of dis-
covery and thoroughness of staking.

The claim staked is known as the s.w. 1/4 of the
8. 1/2 of lot 8, township of Munro, and was applied
for as such hy Monahan,

In marking his No. 1 post which should he in-
seribed with a deseription of the particular or part
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lot applied for, Monahan improperly marked upon it
the S.E. 1/4 of the S. 1/2 of lot 9, both the part and
b number of the lot being incorrect, He staked ac-
cording to his application on the 28th of December,
but the No. 1 post was marked the 27th.

In the application the discovery post was shown
to be 750 feet from the No. 1 post, but the No. 1 as
marked and inseribed showed the distance to be 800
feet.

The east boundary line was blazed, but the south
and west being surveyed lines were not hlazed, neither
was the north boundary blazed or pickets put up.
As Monahan expressed it, ** 1 blazed a few odd trees;
as they were old lines I was not so particular.”

Section 59 requires the sketch attached to the ap-
plication to show the discovery and corner posts and
distance from each other in feet. This was not done.

The No. 1 post was planted before the discovery
b post was erected, which might, under other circum-

stances, have led to unnecessary litigation and loss

to the staker on the grounds of priority of discovery.

A discovery and post to mark it is the foundation

of a mining claim and of priority of staking. A dis-

covery post is required to be planted or erected upon

an outeropping or showing of mineral in place at the

point of discovery, section 54 (2). What Monahan

did was to put the discovery post in the snow against

the rock. ‘It was against the discovery; it might have

been on the discovery, I eannot say.”” While it was

diffienlt it was not impossible for Monahan to have L

planted his discovery post in a crevice of the rock at

the point of discovery. To place it against the dis-

covery temporarily held in place by the snow eventu-

‘ ally meant a lost discovery post and an attack on the

- ground that the post had not been planted or in any
event could not be found at the point of discovery.

It was alleged but not positively proved that Mona-
han’s No. 1 post was one chain and 52 feet north and
63 feet west of the survevor’s post at the north-east
corner of the part of lot applied for.

—[_l-—
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The staking indicates undue haste and disregard
of the requirements of the Act in respect to a dis-
covery and staking.

The disputant contends the respondent did not

make a discovery of valuable mineral in place. The
respondent in his affidavit of discovery swore to a
discovery of gold bearing quartz. Upon the trial and
under cross-examination Monahan said he did not find
a defined vein, hut the discovery was just as good:
““Lots of quartz, it is gold-bearing quartz, T would not
say it contained gold.”” An assay was not made and
it is a question whether the outerop of the rock adopted
as a discovery was not a houlder. Mr. MeLelland, an
old prospector, viewed the claim and had seen Mona-
han’s discovery, and in his opinion it was not very
promising rock and he would not have staked the
claim. At the close of the case I suggested an inspee-
tion which was not acceptable to either counsel. The
disputant contended a case had heen made out irre-
spective of diseovery and upon the evidence the dis-
covery could not stand. The respondent’s counsel
thought inspections unsatisfactory. T quite agree as
a general rule inspections are unsatisfactory, and 1
find myself able to reach a conclusion without the aid
of an inspection by a government official.

Valuable mineral in place is interpreted by seec-
tion 2 (x) of the Aet. T am not in sympathy with
the requirements of the discovery of valuable mineral
or its interpretation, as in my experience as Mining
Commissioner the great proportion of discoveries are
not such as are required by the Aect, and what T would
term innocent, nevertheless false affidavits of discov-
ery, are continnally being sworn to. Tt is my duty,
however, to consider the Aect as T find it, and taking
the most lenient and charitable view of Monahan’s
discovery, T am still forced to find he has failed to
make such a discovery as is contemplated by the
Mining Aet. Upon his own testimony he had neither
““a vein or lode or deposit of mineral.”” Quartz is not
necessarily valuable mineral in place and there is
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nothing in the evidence to indicate that there was
such ‘‘a discovery as to make it probable that the vein
* lode or deposit was capable of being developed into
a producing mine likely to be workable at a profit.”’

The Act, I take it, would be satisfied if there was
enough ore or mineral in sight at the point of dis-
covery as to make it probable that the vein, lode or
deposit was capable of being developed into a pro-
ducing and profitable mine. It would either he a case
of good luck or previous knowledge of a discovery
that would permit a prospector to make a discovery
i and stake a claim in the short space of time under
winter conditions as Monahan did. The former
holder and present disputant’s application for relief
from forfeiture was opposed by the respondent and
it was urged on his behalf that the Act should be
strietly enforeed and that working conditions should
be lived up to. The respondent cannot, in face of his
. own advocaey of a striet interpretation of the Aect as
against the disputant, ask for any other measure than
that meted out to his adversary upon that applica
tion.

It has been held hy Mr. Price, my predecessor, that
it is extremely unsafe to accept a claimant’s own
description or estimate of his discovery without veri-
fication, and with which ohservation T entirely agree.
Re McDonald and The Beaver S. C. M. Company
(Price), M. C. C. 7.

Mr. Monahan has had a long experience as a pro-
spector and farmer in Northern Ontario, and T regret K
that in the final result T have had to find his staking
was carelessly and improperly done and his discovery
inadequate. Omne who restakes a elaim which has be-
come forfeited owing to non-performance of either
- working conditions or failure to apply and pay for a
patent, is commonly called *“ a claim jumper,”” which
is quite an improper term, as the Aet is positive in its
language as to when a forfeiture oceurs, after which
the land is open for restaking to the publie, and while
I endeavour to relieve against forfeiture where it can

—
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412 MINING COMMISSIONER'S CASES,

be done without interfering with the machinery of
the Act or unduly affecting the restaker, it may be that
one who takes advantage of a former holder’s delin-
quency and appropriates the property to himself
serves a good purpose in stimulating holders of min-
ing claims to faithfully observe the essentials of dis-
covery and staking and maintenance of a claim.

It was urged by counsel for the respondent that
all of the grounds relied upon by the disputant as
constituting an invalid staking had not the effect of
misleading or deceiving any licensees or prospectors,
and while that may be a fact T have to judge between
the staking of Monahan and the subsequent staking
by Watson, which has not been attacked and which
for the purpose of this trial T must assume is regular,
and as between the two the latter is entitled to hold
the claim.
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ABANDONMENT.
Section 57 of Mining Act (1914) .—What was done was not

in the nature of a blanketting of the claims or for that purpose
and the previous staking had been disclosed to the Mining Re-
corder and the reasons therefor. Re Evis and Young.... 264

R.S.0. 1914, ch. 32, sec. 57.—This section refers to “any
land open to prospecting” and such lands are described in sec.
34 (a). The lands not heing open to staking, C. was not
estopped by what he did by afterwards staking the same land
when open. Re Steep and Cochrane................... 276

By Insufficient Staking.—Re Sweet and O'Connor....280

Record of Forfeiture.—('ancellation not required to create
a forfeiture. See secs. 84 and 85 (2), Act of 1914, Re Mur-
DN AR Lo 5 55 5% s s A S AR S s ST S v S

AFFIDAVIT OF DISCOVERY AND STAKING.

Personal Knowledge Required.— A licensee must swear to
only what he knows at the time to be true and cannot be allowed
to assume the fact to be true. Re Sloan v. Taplin 22

Who May Make.—That neither the disputant nor the licensee
who staked on his behalf could honestly make the affidavit of
discovery, not having a personal knowledge of all the facts re-
quired to be sworn to. Reference tof MeNeill and Plotke, M.
C. C. 144; Ledyard and Powers v. Abode; Attorney-General of
Ontario v. Hargrave, 8 0. W. R. 127, 10 O, W, R. 319; Colton
v. Manley, 32 S. C. R. at page 378. Re Armstrong and
T S e S R P A 30

Who May Make.—At the time he made the affidavit of stak-
ing, the only facts known to T. were that he had a discovery
indicated by a discovery post and blazed line from it to the
number 1 post.  Notwithstanding this limited knowledge he
swore the claim had been staked, that the distances given in the
application were as accurate as they could honestly be ascer-
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tained, etc. On the assumption that the claim had been staked
he made the affidavit of discovery and staking. Held, a depon-
ent is required to have personal knowledge of the facts sworn
to and the affidavit being based upon assumption was deceptive
and false, See MeNeill and Plotke, M. C. C. p. 144 ; Sloan and
Taplin, p. 22; Armstrong and Dwyer, p. 30. Re Ledyard,
EODON GRS BB .« i oanvsionvesasernraivs sy Erssssy 60

Deponent not Present When Staking was Completed.—ITeld,
by the Commissioner,—If superintendence is permitted by the
Mining Act there cannot be such by a licensee who is directing
the staking if he leaves the claim before its actual accomplish-
ment. To condition oneself to swear to actual facts from a
knowledge based upon signs and sounds would be perilous to
the deponent. What I have said in Sloan and Taplin and Led-
yard and Powers and Abode applies here. It is not enough
that what is sworn to turns out true at the time the affidavit is
sworn to and hearsay evidence is insufficient. (Re McLeod and
BPRIIIG - » v s & & varnt e IERESAT A TAT RO D SIS T RAR RS 8!

On Appeal to the Appellate Court.—Ield, Hodgins, J.A.:
“ It was gravely asked before this Court that an affidavit which
the appellant did not know to be true when sworn to was unex-
ceptionable, if afterwards it was found that the facts stated
had been correctly guessed at. This is a new departure in affi-
davit making, and, if accepted, would simplify the acquisition
of claims by allowing a prospector who finds valuable mineral
in place to quit the ground and having left others to do the
staking to make the necessary affidavit in the pious hope that
their work will justify the oath upon which he secures his
clainf, There are two reasons which plainly render any such
method of dealing with the requisite oath possible. Re Me-
L0 NG APMBIPORY « o sivaiais s insnossnnasssnsrssnnsssss T

Deponent not Present at Discovery.—A discovery not hav-
ing been made at the point where the discovery post was planted
the affidavit of discovery was untrue. It is not permissible for
a licensee to erect his number 1 post and leave the property
before a discovery post is planted and the staking completed
even though the staking had been completed by one authorized
by him prior to the time the affidavit was sworn to by the
licensee, There must be personal knowledge. Re Munroe, Mec-
R e O P o e SRR 93
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Who May Make.—N. placed his discovery and No. 1 post
and then left for the Recording Office to file an application, His
agents placed Nos, 2 and 3 and 4 posts and did some blazing
after N, had left the property. Held, the staking was invalid
as N. had not personal knowledge and was not conditioned to
make the affidavit of discovery and staking. See Ledyard and
Powers and Abode, p. 60; Re McLeod and Armstrong, p. 71.
Bo Geallon 008 NoBEY, »oocessninsissnsssnnssvsnnssns 107

Effect of as to Proof of Discovery.—It merely establishes
a prima facie case of discovery and may be rebutted. Re Baker
T S N S S 183

Alleged False Affidavit.—'The Commissioner: “It is bet-
ter that I accept the affidavit made by W. as being true and find
that L. believed W, when he said he had made a valuable dis-
covery rather than taint their characters with fraud when con
clusive evidence was at hand and not put in hy the interested
party who sought to make ont his ease through fraud.” Afli
davits are sworn to of discoveries, stakings and work done that
the deponent would never dream of making in matters of busi-
ness outside of mining. The same degree of honesty is re-
quired in mining matters as in other business transactions and
it is my aim to require such from all licensees.” Re Coults
T e I T R R e e 280

AFFIDAVIT VERIFYING REPORT OF WORK.

Untrue and Known to be Untrue When Sworn to.—Re¢ ('or

A e L L T 120

AGREEMENT FOR INTEREST IN MINING CLAIM.

Interest in Claim or Profits—Tough having the right to
gell certain claims on commission arranged with Young to
assist him. Eventually Young ‘purchased from the owners a
three-quarter interest and afterwards sold all but a three-eighths
interest. Tough claimed under a verbal agreement half the
profits made by Young or a one-half interest in the recorded
interest of Young. THeld, the agreement between the parties
was to sell the claims for $15,000 and divide the commission
which the owners had agreed to pay, and that Tough was not
entitled under the circumstances to any part of the profit made
by Young who had purchased and re-sold or to any part of the

e
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interest still retained by Young. The agreement not being in

writing could not be enforced. Re Tough v, Young...... 10
Clear Evidence Required—Onus of l’rmf—('rerhbthly—
Re Durki v. Sainio ..... sHaae s an SN IR ST R | {

Verbal Agreement—~Statute of Frauds—Question of Fact—
Corroboration necessary.—The onus of establishing a contract
fully corroborated was upon the claimant. Section 71 (1) of
the Mining Act had not been satisfied. Re Malouf and
T e R 166

Statute of Frauds.—The authorities seem to shew that the
claimant must first prove that the agreement alleged was in
fact entered into. If the contract is admitted by the defend-
ant no difficulties arise, but if he proves a different contract
to that alleged by the claimant, the Court will refuse to inter-
fere, as the burden of proof is upon the claimant. And again,
if the defendant denies the agreement alleged but admits an-
other, and the facts of the part performance are equally
consistent with both agreements, parol evidence of the agree-
ment alleged is not admissible. Lindsay v. Lynch, 2 Sct. &
L. 1; Price v. Salsbury, 32 B-446. The claimant’s acts were
not unequivocally referable to the agreement set up, and there
was no right to enquire into the alleged agreement. Iarrison
v. Mobbs, 120 W, R. 465. Re Derraugh and Elliolt. ..... 137

Parol Agreement—/7usband and Wife—Statute of Frauds.
—Held, by the Commissioner,—That the claimant failed to
make out a contract. What took place prior to the marriage
and subsequent thereto did not amount to an agreement where-
by all mining claims obtained by either of them became the
joint property of both. Even if upon evidence an agreement
could be found, sec. 71 (1) stood in the way of the claimant,
as the letters put in could not be said to satisfy the Statute of
Frauds nor was there sufficient corroboration of the alleged
agreement, The relationship was not one of partnership.
Bradley v. Consolidated Bank, 38 Ch. D. 235. Re Jessop and
e e T T T T 230

AGREEMENT FOR SALE,

Option or Contract.—7'ime of Essence Implied—Waiver of
Time—Removal—Specific Performance.—~The claimant entered
into a written agreement with the respondent Bock for the pur-




INDEX-DIGEST, 417

chase of a claim. The purchase price was payable in instal-
ments, and time was not made of the essence of the agreement.
The claimant asked specific performance. Held, that the
ownership was not transferred in equity by the contract and
there was no provision for the sale of the lands in case of
default. The contract was not on all fours with the usual
agreement for purchase whereby time is made of the essence
and a forfeiture clause imposed with the right to resell upon
default and there was no taking possession of the lands by the
purchaser. The market for mining claims is variable. The
equity of the claimant’s case seems to be met by what was said
in Alley v. Deschamps (1806), 13 Ves. 225, 228, © It would
be very dangerous to permit parties to lie by with a view to see
whether the contract will prove a gaining or a losing bargain;
and according to the want either to abandon it or considering
the lapse of time as nothing to claim specific performance which
is always the subject of discretion.” Reference to Morton and
Symonds v. Nichols, 12 B. C. R. 9; Boyd v. Richards, 29 0. L.
R. 119: Kilmer v. British Columbia Orchards Lands Litd.
(1913) A. C. 319; Dagenham (Thames) Dock Company (1873)
L. R. 8 Ch, 1022, distinguished. ** If there i a case in which
a deposit is rightly and properly forfeited, it is, T think, when
a man enters into a contract to buy real property without tak
ing the trouble to consider whether he can pay for it or not.”
Soper v. Arnold, 14 App. Cas. at 435 et seq. Time was held
as being of the essence of the contract and specific performance
reluesd. o Sagur v, BooR .i.v0veennnsasnssnssssannans 209

APPEAL.

From Recorder.—The intention of the Act is that in un-
surveved territory a claim even if irregular in form should not
exceed forty acres in area and its boundaries should be con-
nected by straight lines when possible. If found after survey
made that the land staked exceeds the preseribed area, the Min-
ister may direct the issue of a patent for a portion thereof not
exceeding the prescribed acr : sec. 116, Reference to secs.
50 (a), 52 (1), 54 (4) of the Act. See now sec. 59 (5) of
the Mining Act (4 Geo. V. ch. 14, sec. 2), following the deci-
sion in Olmstead and Exploration Syndicate of Ontario, Litd.,
5 0. W, N. p. §; Neilly and Lessard, 11 0. W, N. 322, Re
Connell and Cockeram and Wright ...........oovnen.....b1

M.c.c.—27
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From Recorder—Notice of Appeal—Re Munroe, Mclvor
g R ey S P e e T 93

From Mining Recorder—Working Condition.—C. applied
for Mining Claim L-2454, Lebel township, in the Larder Lake
Mining Division and disputed, alleging non-performance of
working conditions. Held, by the Commissioner, that the affi-
davit verifying the report of work was untrue and known to be
untrue when sworn to and the claim was ordered cancelled.
The respondents were innocent purchasers for value but could
not be protected in proceedings before the Mining Commissioner
as they had accepted the risk of purchasing a mining claim
before the issuance of a certificate of performance of work or
record. Re Coz and Brisboisetal. .............covvvun. 120

From Recorder—ZExtending Time—Mechanics’ Lien Actions.
—The Mechanics’ Lien actions being before the Court when the
claims were restaked and the Recorder having extended the time
for the performance of the deficiency of work on the ground of
pending proceedings, the lands were not open for re-staking and
the order was properly made. Re Glesson and Barton
e R R AP D DR TR SIS TIT 124

From Decision of Mining Recorder.—Proper report of work,
sec. T8 (4) and sec. 160 of Mining Act. Re Sherrill and
BRI &5 46, 5440 N0D 896539624 SRANDSREREESSHO AR 159

From Recorder—Question of Fact — Claim of Interest in
Mining Claims Based on Alleged Verbal Agreement—Statute
of Frauds—Section 71 (1) (1914).—Held, statute not satis-
fied. Re Malouf and Walsh .......coo000000nivsnsones 166

From Recorder.—Held by the Commissioner: The law is
well settled that a mining claim is invalid if discovery of valu-
able mineral is not made before staking and subsequent dis-
covery will not cure the invalidity. The filing of an affidavit
of discovery is a necessary step in an application to record but
it does no more than establish a prima facie case of discovery.
The onus of proof had shifted to the respondent and he had
not satisfied it. Had a valid discovery been made, was the sole
question to be decided and upon the facts there had not. Ap-
peal allowed. Re Baker and Benbow................... 183

From Recorder.—The application of the appellant was re-
fused by the Recorder on the ground that the land applied for
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formed part of the bed of Peterson Lake which by patent from
the Crowny had been vested in the respondents. Held, by the
Commissioner, that the text and the plan referred to in the
grant to the company established “an adequate and sufficient
definition with convenient certainty of what was intended to
pass,” and that the land staked was not open and the applica-
tion properly refused. Reference to Llewellyn v. Earl of Jer-
sey, 11 M. O. W. 183; Grasett v. Carter, 10 8. C. R. at 112;
Bartlet v. Delaney, 29 0. L. R. at 438; Horne v. Struben
(1902), A. C. 454 at 458. That documents leading up to the
grant were admissible as showing the negotiations and extrinsic
facts and circumstances and helped to elucidate the grant, see
Brady and Sadler, 17 0. A. R. 365. On appeal to the Appel-
late Division, 32 0. L. R. 128—Teld, that the rule of construc
tion invoked by the appellants’ counsel made against their con-
tention; the case cited established that where the lands in-
tended to be conveyed are accurately and completely described
the description is not controlled by reference to a plan on which
they are stated to be shown. Appeal dismissed. Re Finucane
v. Peterson Lake Mining Company...........ccvvvuunn. 193

From Recorder—~Service of Notice—Refusal to Record.—Re
SUSION OA WAloh #F 8L :sis-iissssissrpssssaridaass 270

From Recorder.—The appellant applied for a Certificate of
Record which the Recorder refused as there appeared to be a
confliction with an adjoining claim recorded in the name of
the respondent.  The latter staked land not applied for or
ghewn by his sketch and which included a part of a then sub-
sisting claim. The respondent’s claim as staked was also in
default for failure to apply for and take out a patent. Appeal
was allowed and respondent’s claim cancelled. Re Sisson and
PUORE . 4 v 25 WosesvansesvrrpRE YR TR SR SRS 287

From Recorder.—Improper application of sec. 57 (Act of
1914). Delay in staking. Re Whiting and Mather. .....318

From Mining Recorder.—McGregor staked on the 20th De-
cember, but owing to. the absence of the Recorder was unable
to make the affidavit of discovery. We left the incomplete ap-
plication at the Recorder’s office until the 9th of January, when
the affidavit was sworn to. The Recorder refused the applica-
tion as G., who had staked on the 23rd December, had recorded
his application for the same land. On appeal to the Mining
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Commissioner,—Held, that McGregor was late in tendering a .
completed application on the 9th of January and the appeal

was dismissed, Re McGregor and Gillies. ............... 376
From Recorder—Certificate of Record—Mistake or Fraud.—
Re Bradshaw and Kreisler ..........ccovuivvevevinnnnns 398

APPLICATION FOR MINING CLAIM.

Plan or Sketch.—Where the plan attached to the application
incorrectly showed the situation of the No. 2 post, but the situ-
ation of the post as planted conformed with the written appli-
cation, the staking was not invalid in that respect. Re Sloan
B TRIIIE s o x5 sannssssravasnynsninsnsessnstssssssss 22

Misdescription—A flidavit of Staking Based upon Assump-
tion.—The situation of the stakes and the locality of the claims
being shown to the satisfaction of the Commissioner the fact
that the claims as staked were not altogether as applied for did
not invalidate the claims. See now Olmstead and Exploration
Syndicate of Ontario, Limited, 5 0. W. N, 8, sec. 59 (5) of
Act of 1914, and Neilly and Lessard, 11 0. W. N. 322, An
affidavit of discovery and staking must be based upon personal
knowledge, Mere assumption that the staking was complete at
the time the affidavit was sworn to is not sufficient. See Me-
Neill and Plotke, M. C. C. 144; Sloan and Taplin, p. 22;
Armstrong and Dwyer, p. 30. Re Ledyard, Powers and
ADBES 5 s o o's Soernkes s ARSI RSP RES ES SN 60

Misdescription.—The land staked not being wholly within
the area applied for did not invalidate the respective stakings.
Re McLeod ond Armebrong ...coovesoessunsssssssnsosss s !

Confliction with Subsisting Mining Claims—Misdescription
Survey.—Lands staked at variance with application and sketch.
Bo Munvos, Meloor o8 Bl.....oo0nivssennnessssnsssssss 93

Confliction.—Conflict between application and sketech and
lands staked. See Olmstead & Exploration Syndicate of On-
tario, Ltd., 5 0. W. N, p. 8.

Inconsistent with Land Staked.—Re Connell and Cockeram
W5 BEPRIRE s s 55 s S asna it R A a3 PAFEF R e P e e s 51

License not Enclosed with Application—Intervening Intor-
ests—DPriority of Staking.—The disputant’s application was re-
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turned by the Recorder as his license was not enclosed. Before
the license and application reached the Recorder the land was
restaked, Held, that as the disputant’s application and license
were before the Recorder within the time allowed to record the
claim, the disputant had priority and his application should be
recorded. Re McCagherty and Roberts ................ 227

Confliction—Land Staked not as Applied for—Gillies Limit,
—Held, by “ Second Divisional Court,” that what a discoverer
is entitled to is twenty acres laid out in the manner impera-
tively and minutely (with diagrams) prescribed by the Act.
The provisions of sec. 59 (5) added by 4 Geo. V. ch. 14, sec. 2,
meant that “ notwithstanding the fact that the discoverer has
not laid out his claim in the way in which the Act requires he
may in the circumstances there provided for have that which the
Act so gives to him, not that which he has inaccurately laid
out.” Re Neilly and Lessard et al..............cou0nn 332

Defective Sketch and Other Inaccuracies.—Re Wafson and
ORI . 5 v sonvavsbessresrseesssersstaersrt rEobe 407

APPLICATION TO RECORD.
Section 59 (1) of Act.—Re Ireson and Mason.......... 389

Strict Adherence to.—The affidavit of discovery rot having
been sworn to until after the time within which the application
could be placed on record it was properly refused by the Re-
corder. Re McGregor and Gillies ............c.oovvvvuns 376

AREA OF MINING CLAIM.

Excessive Area.—Except in a special mining division a min-
ing claim in unsurveyed territory even if irregular in form
shall not exceed forty acres in area and its boundaries must bhe
connected by straight lines when possible. If it is found after
a survey is made that the land staked exceeds the prescribed
acreage the Minister may direct the issue of a patent for a
portion thereof not exceeding the prescribed acreage (sec. 116).
See also 4 Geo. V. ch. 14, 5. 2 (sec. 59 of sub-sec, 5 of Mining
Act). Olmstead and Exploration Syndicate of Ontario, 5 O.
W. N. 8. Re Connell and Cockeram v. Wright........... 51

Excessive Area,—Re Munroe Mclvor et al........... 93
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Excessive Area.—The staking in this case was of a larger
¢ *a than 40 acres. The appellant applied for a claim 20
acies square and deliberately limited his claim to that area.
Held, by the Appellate Division, affirming the decision of the
Commissioner, that if there had not been a subsequent staking
of a claim which included that part of what the appellant had
staked that was not included in his claim, sec. 116 of the
Mining Act might apply and that the appellant might have
succeeded in having his claim patented for the whole area which
had been staked, but a discovery having been made and a claim
recorded which included the part not included in the appel-
lant’s claim as recorded, a differcnt result follows, per Meredith,
OJO. BoPorvon a8 Hand ...coiiviivsinnsssosssons 151

Excessive Area.—The elastic term “more or less” cannot
be properly applied to a claim containing 70 acres or more. It
is unwise to create a precedent by issuing a lease or patent
to a claim containing 70 acres or more. The matter is one to
be dealt with under sec. 116 of the Act. Re Miller et al. and
BURE IR UL o200 3025 00503000 nasARASERIARS $EIIAD T 145

@illies Limit.—“ Held Second Divisional Court” that what
a discoverer is entitled to is twenty acres laid out in the manner
imperatively and minutely (with diagrams) prescribed by the

Act.” Re Neilly and Lessard, ..............c0ovuuuns 332

Encroachment upon Subsisting Mining Claim—Ezcess Area

—Reduction of. Re Bradshaw and Kreisler............. 398
BLAZING LINES.

See Staking. Re Andrews and Parker .............. 188

Sufficiency of.—That the land having been burnt over was
not of itself a sufficient excuse for neglect to blaze, as pickets
might have been used, but in the result the lines having been
surveyed and pronounced the excuse prevailed. Re Leduc and
T s s oL 285

BOUNDARIES.

Confliction Between Application and Sketch and Lands
Staked.—Re Olmstead & Ezplomtion Syndicate of Ontario,
Ltd., p. 39 and 5 0. W, N. p. 8.
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Fixing Same—Confliction with Other Claims — Excessive
Acreage—Southern boundary as established by stakes incon-
sistent with situation shown by sketch filed. In the result
boundary fixed by drawing a straight line between the Nos. 2
and 3 posts. Reference to secs. 50 (a), 52 (4), 113 (2) and
116 of the Mining Act. Re Connell and Cockeram v.

WA ., o« ¢ sessnnsonnanvuninsirsansnntvessisneses 51
Error in Boundaries— Gillies Limit—Unsurveyed Territory.
w=lbs Divis o0l MoROIOR 155 ¢s0ssessrrrsssnsnsnsassss 98
B PN 0 I+ revsnacnnaunansrneinnension 151
Altering Boundaries.—Re Leduc and Grimston........ 285

BURDEN OF PROOF.

D0 SN T DD 22 s50ss00ssensesabhssnsnntninis 7
B0 U0urie 008 MR 55540300 ssuesdaarsdsrsensssns 289
Boe Nalouf and Waleh ......o0000nrioissnnsnsnsens 166
Boe Gray and Murmsy .......occo0eivrsesvssssnsssss 83
R RS V. SO o500 0 vnsnserasnsarsspeiees 133

CERTIFICATE OF RECORD.

Effect of.—It is final and conclusive evidence of the per-
formance of all the requirements of the Act except working
conditions in respect to the mining claim up to the date of the
certificate, and thereafter the mining claim is not in the ab-
sence of mistake or fraud, liable to impeachment of forfeiture
except as expresslv provided by the Act. Meredith, C.J.0.
Re Olmstead and Exrp.oration Syndicate of Ontario, Ltd., p. 39
and 5 0. W. N, p. &. .

Setting Aside—Policy of Act—Security of Title After 60
days.—Re Gray and Murray ...........ooovviiivniincnns 83

Issued in Mistake.—In ignorance of a confliction with an-
other mining claim. Re Perron and Hurd .............. 151

Effect of. —Section 67 of the Mining Act is qualified by sec.
65 and the changes in the Mining Act leading up to the Act of
1908, makes it clear that it was felt advisable and expedient
that after 60 days from the recording, all other conditions hav-
ing being complied with as set out in sec. 64, that a certificate
of record might be granted and the title quieted subject only

_ﬁ
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to the certificate being procured by mistake or fraud. A case
can be anticipated where the certificate itself might be procured
by mistake but not by fraud. If it is not the certificate that is
fraudulent then it must be the dishonest staking or discovery
upon which it is based. Re Coutts and Aman............ 289

Effect of.—A certificate of record would in the absence of
mistake or fraud preclude an attack upon the grounds of ex-
cessive acreage. See Balfour and Hylands et al., M. C. C, 430;
Olmstead and Exploration Syndicate of Ontario, 5 0. W. N.
8. The certificate of record in this case had been properly
issued and with a complete knowledge of the facts. Mistake or
fraud has not been shown. Re Bradshaw v. Kreisler. . ... 398

CHAMPERTY.

Financial Assistance.—If a party to a champertous agree-
ment must rely upon it to sustain an action he fails, but if he,
although a party to such an agreement, can make out his case
without the agreement its existence does not void the right of
action he has without it. Re Gray and Murray............ 83

CO-HOLDERS.

Working Conditions—Neglect to Contribute.—Re James and
RPCIONING B BE o0 h o hnn pss b hdn S0 RANRSF 20550 050 om0 s 1

Working Conditions.—The default complained of was not
for réfusal to contribute towards the work “required to be done
thereon,” but for development work done thereafter. Held, that
neither secs. 81 or 123 applied, and application dismissed, Re
Donaghue v. Singleton .......oovvveierinnernninenennnns 5

Failure to Contribute—1Vesting Order—McRae having se-
cured an order extending the time for performance of his co-
owner’s Hitchcock’s share of work, and relieving against for-
feiture caused by Hitcheock’s default, performed the work and
applied under sec. 81 of the Act for an order vesting the in-
terest of Hitchcock in himself. Jordan, also a co-owner, be-
lieving a forfeiture had occurred, staked and applied to have the
claims recorded. Held, by the Commissioner,—Forfeiture had
not occurred when the claims were staked by Jordan and his
application must be refused. McRae took the proper course to
protect the claims against forfeiture and which had the effect
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of preserving to Jordan and the other co-owner their respective
interests. Jordan was not entitled to share with McRae the
forfeited interest of Hitchcock, and an order was made vesting
the interest of Hitchcock in McRae and declaring the staking
by Jordan to be invalid. Re McRae and Hitcheock v. Jor-
B i 310

Failure to Contribute—Survey and Patent—Evidence.—Re
Hamilion ond Dobbing . :..ccooissancsnsssssrsassssnss 34

COMPENSATION FOR INJURY TO SURFACE RIGHTS.

Settlement of.—The claimant having accepted compensation
from the miner and not claiming as a licensee the mining rights
through a restaking, he was not “any person interested™ under
gec. 66 of the Act and was without status.

Application to Fix Notwithstanding Amount Fixed by Agree-
ment Between Former Owner and Miner.—Land purchased
with notice of agreement—Agreement not entered or noted on
register in Land Titles Office.—Held, in view of secs, 42 and 80
of the Land Titles Act, R. 8. 0. (1914), ch. 126, a bona fide
purchaser is protected under a registered title even against
express notice if the agreement relied upon was not registered.
See Skill and Thompson, 11 0. W. R. 339, 17 0. L. R. 186;
Peebles v. Hyslop, 30 O, L. R. 511. The policy of the Act is
to simplify titles and facilitate the transfer of land. See Moss,
C.J.0., in McLeod v. Lawson (1906), § 0. W, R, 213. Regis-
try Act contrasted with Land Titles Act. Compensation
was fixed as asked notwithstanding prior unregistered agree-
ment. Re Aman et al. v, Coutls .......coooo0000vevnns 303

Fixing.—The assessed value is not a basis from which a
proper deduction may be made when fixing compensation. The
surface owner knew when he purchased the lands of the possible
interference from mining operations and his only claim under
the Act was one for compensation for injury or damage caused
or to be caused. Re Junmell and Prout..................338

CONFLICTING MINING CLAIM.
Overlapping.—Re Connell and Cockeram v. Wright. .. 51

Overlapping Prior Claim—FEzcessive Area—Section 116.—
Be Poreons SR BEPE i viss0veveanvanerivrrinseanions 151

Re Sisson and Piche ..........ccovvvivevernnnnnnns 287
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Overlapping Prior Claim.—Section 59, s.s. (5), 11 0. W.
N. 322, and Re Neilly and Lessard
CORROBORATION.

Interest in Mining Claim.—The onus of establishing an in-
terest fully corroborated is upon the claimant, sec. 71 (1) of

Act. Be Malouf and Walsh +..coooovvvnvniesnnenennns 166
Claim to an Interest—IHusband and Wife.—Re Jessop and
L Ry re R S s 230

Interest in Mining Claim.—Each alleged contract had some
corroboration, but the fact remains that one of the parties had
distorted the true facts of the agreement entered into. The
burden of proof was upon the plaintiff and he had not satisfied

it BoDorraugh ond BUiol ...coo000ss0esscnnssonsss 137
CROWN GRANT.

Text of and Plan Referred to Therein—Construction of.—

Re Finucane v. Peterson Lake Mining Company. ... ...... 193
CROWN LANDS.

Right of Way for Transmission Line—License of Occupa-
tion—Reservation of Mines, Minerals and Mining Rights in, on
or under said Lands—Discovery upon Right-of-way.—Re Grat-
SO NS ORI 4025 vssto0nateteenssesaviatnssnsssnney 107

DEFECTS AND INACCURACIES,

Plan or Sketch.—Where the plan attached to the applica-
tion incorrectly showed the situation of the No. 2 post, but in
all other respects was accurate and the situation of the stake as
planied conformed with the written application, the staking

was nct invalid in that respect. Re Sloan and Taplin. .. ... 22
Carele. nnd Hasty Staking. — Re Ledyard, Powers and
LT L R A PP R S L 60
Removal of Metal Tag.—Re Welsh v. Boisvert........ 176
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DELAY.

In Proceedings. — A disputant should bring his dispute
promptly to trial, otherwise he improperly encumbers the record.
T S e R s 30

In Prosecuting Dispute.—Re Miller and McDonald v. Bielby
B IR 0 aiisnne st et bivinbnassenriiinis val fues 145

In Staking.—McDonough having made a discovery on the
2nd of July, but believing as owner of the mining rights that
all minerals would pass to him by patent, did not stake, On
the 16th of September he staked to protect his interests and
adopted his discovery of the 2nd of July. Held, there being
no adverse interests the staking was not invalidated by sec. 55
of the Act. Re McDonough v. Boyd .................... 246

DESCRIPTION OF MINING CLAIM.

Unsurveyed Territory.—The land in question not having
been divided into quarter sections within the meaning of see.
51 (¢) of the Act, it was not necessary in the application or in
the staking to designate the locality by an attempted description
of the particular quarter section the claim might be upon, hut
the situation of the claim must be shown in such a manner as to
enable the Recorder to lay it down in his office map. The fact
that the claims as staked were not altogether as applied for did
not invalidate them. Reference to Waldie and Mathewman M.
C. C. p. 454; Olmstead and Exploration Syndicate Limited,
p. 39, and 5 0. W. N, p. 8, 4 Geo. V. ch. 14, sec. 2. Section
59 (5) of R. S. O. ch. 32 (1914) ; Neilly v. Lessard, p. 332 and

11 0. W .N. 322; Ledyard, Powers and Abode. .. ......... 60
Unsurveyed Land—Gillies Timber Limit—Re McLeod and

BPBEPORG < o o s » soccesisnassssrissT s RI RS BAS 7
Boundaries.—See Connell, Cockeram & Wright....... 51
000 Porvin an8 HUM . ooniriiivnnnnivanassansssas 151

See Olmstead and Exploration Syndicate of Ontario, p. 39
and 5 0. W. N, 8.

DISCOVERY OF VALUABLE MINERAL.

Belief not Sufficient. — The discovery post was projected
through the ice into the water of the lake but did not rest upon
an out-cropping or showing of mineral in place. Claim de-
clard invalid. Re Connell and Cockeram v, Wright........ 51
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Alleged Fraudulent Affidavit.—A Certificate of Record hav-
ing been granted, evidence was allowed to show that the de-
ponent knew he had not a discovery within the meaning of the
Act when the affidavit of discovery was sworn to, but the claim-
ant was not allowed to adduce expert evidence as to the notice
of the discovery. Held, by the Commissioner,—A licensee
might swear to a discovery which, after examination, might be
found to be insufficient, but still his affidavit would not be
fraudulent if he bona fide felt he had a discovery, and the test
was had there been fraud within the meaning of that term?
The deponent relied upon the statement of the staker that he
had made a discovery and the claimant had not shifted the
onus of proof. See Derry and Peake, 14 A, (. at 337 and 374,
Angus and Clifford (1891), 2 Ch. D. at 471. Re Gray and
BEUTYRY « o « v 0 sversnsnsnsmsnsnnsssnsesssssesessssess 83

Mining Claim Invalid Without. — A sufficient discovery
within the meaning of the Mining Act is a fundamental and
essential requirement of a valid staking. What is required is a
discovery at the point indicated by the discovery post and it
must be a valuable discovery at the time it is appropriated. Re
o A L R R R 107

Mining Claim Invalid Without.—The law is well settled
that a mining claim is invalid if discovery of valuable mineral
is not made before staking, and subsequent discovery will not
cure the invalidity. Baker and Benbow ................ 183

Valuable Mineral.—The requirement of valuable mineral
in place as defined by sec. 2 () is not satisfied hy “good look-
ing cracks in conglomerate formation.” Section 56 of the Act
ghould be used more liberally when a licensee is in doubt as to
the validity of his discovery. Re Andrews and Parker. ... 188

Valuable Mineral in Place—Definition of — Difficully of
Proof—Inspection by Commissioner. Re Franker and Bartle-
L B e T T TR A T LR LT LTI 256

Sufficiency of—Fraud—The Commissioner.—While the cir-
cumstances leading up to the discovery left upon my mind the
impression of want of bona fides the burden of proof had not
shifted and the responsibility of proving fraud was still heavily
upon the claimant., Re Coutts and Aman .............. 289

Sufficiency of.—Re Hamilton and James ............ 328
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Overburden—Location of Discovery Post—Oulcropping of
Rock—Surface Rights Owner.—Re Junell and Prout.....354

Valuable Mineral. — While the interpretation put upon
“valuable mineral in place” by sec. 2 (x) of the Act may not
be satisfactory it was the duty of the Commissioner to construe
the Act as he found it. A discovery and post to mark it is
the foundation of a mining claim and of priority of staking.
The Act requires sufficient ore or mineral in sight at the point
of discovery as to make it probable that the vein, lode or de-
posit was capable of being developed into a producing and pro-
fitable mine. Re Watson and Monahan, ................. 107

Sufficiency of.—A discovery at the point of discovery post is
required. Re Ireson and Mason ......................380

DISPUTE AGAINST MINING CLAIM,

Alleged Non-performance of Working Conditions— erits—
Onus of Proof — Insufficient Evidence—Re Miller v. Baba-
POR o s s o0 savnnsananssssrtsstsansssrasasisenssranss 133

Delay in Prosecuting.—If the disputants had been anxious
to acquire and develop the land staked then they should have
brought their disputes to an early trial. The recorded holders
have been diligent in carrying on the assessment work and have
performed more work than the Mining Act requires, so that
while they have staked in excess of what the Act allows they
have exploited and developed the portions so staked and are

deserving of consideration.  Re Miller et al. and Beilby
et al,

Dispute.—P. staked on T.'s license. The latter died, his
license lapsed and no application made to vest under sec, 88
of the Mining Act. G. having been shown the claim by P. and
knowing he was interested, restaked. P. then restaked over G.
and filed a dispute when it was held that forfeiture having
occurred the land was open and regularly staked by G., and
that while the dispute must be dismissed P. should get relief
under sec. 86 of the Mining Act. Re Paradis v, Guillotte. . 178

Dispute and Appeal.—The Commissioner: “It is quite
correct Whiting had a remedy by way of appeal from the deci-
sion of the Recorder but he was not precluded from attacking
by way of dispute. The dispute having been formally disposed
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of by the Recorder there was an appeal to the Commissioner.”
Bo Whiting and Mather .......oovvvvsinsnsnsncncssnes 318

DISTURBING TITLE.

See CERTIFICATE OF OWNERSHIP — CORROBORATION—STA-
TUTE OF Fraups. Re Malouf and Walsh................ 166

ERROR IN BOUNDARIES.

RoDoavig and Matheson .......ccov0u0ionesisvanins 98
Re Connell, Cockeram and Wright .................. 5
B Povron 00l B s ieasiniisasairsnasssssresii 151
B Iaton R BUORS o5 snusnnssnnsassssesiinsenass 287
Re Neilly ond Losoard .....cooov0s0aasnesssnssises 332

EXCESSIVE AREA.

See Area oF MiNiNG Craim,

EXECUTION CREDITOR.

Application to Have it Declared the Recorded Holder, held
as trustee for a company against whom the applicant had
secured a judgment for assessment work performed. Held.
that the application raised a question of title and there was jur-
isdiction under sec. 123 of the Act. Re Shields and P. E. L.

IO, T 0550 emsevatassssytnssesssnyrassnnss 213
EVIDENCE.

Claim to an Interest—Clear Evidence Required—Failure to

Satisfy Onus of Proof —Re Durki v. Sainio.............. 17

As to Discovery—Certificate of Record.—Evidence that the
licensee making the affidavit of discovery knew he had not a
sufficient discovery was allowed in order to prove fraud in pro-
curing the certificate of record, but the claimant was not
allowed to adduce evidence as to the sufficiency of the discovery.
A licensee might swear to a discovery which on examination
might be found to be insufficient, but nevertheless his affidavit
would not be fraudulent if he bona fide felt he had a discovery.
Fraud must be shown and the onus of proof was upon the
claimant. Re Gray and Murray.............coovvnenns 83
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Working Conditions.—When a claim is attacked upon the
ground of non-performance of work evidence based upon an
honest, careful and systematic inspection is required. Re Per-

1 T T T e S 130

Working Conditions,—One who has received consideration
for a claim and afterwards attacks its title, alleging non-per-
formance of work, with the desire of re-ownership, must expect
to be saddled with the full burden of proof of the claims set up.
0 NN W, BN . sah0tsnianosesnsnnnsinsssses 133

Agreement for Sale.—The question whether time was origin-
ally of tha essence and whether it has been waived is one of
evidence and can therefore be disposed of only at the trial.

Fry (5th ed.), par. 1128. Re Sager and Bock........... 209
Claim to an Interest—//usband and Wife.—Re Jessop and
PRI & s Aranankeasasinassissnsios RS R e TR 230

Documentary Evidence Leading up to Grant of Crown Lands.
—Admissibility.—Re Finucane v, Peterson Lake Mining Com-
» PORY s o ias nassssasnseessresssebsns eIV R NS fevnse 193

FOREST RESERVE,

Working Conditions—I¢rmission to Work—When Forfeiture
Occurred—Re Steep and Cochrane 276

FORFEITURE.

Merits—Application for Relief from Working Conditions.—
A prospector who makes discoveries in new fields or in well-
known mining locations and bona fide tries to comply with the
requirements of the Act, should have some relief as against
one who waits for an opportunity to profit ey the loss of the
former holder of a claim through failure to strictly observe the
requirements of the Act. The beneficial operation of sec. 85
having been curtailed by the decision of the Appellate Court in
Re Watson and Monahan, 12 0. W, N. 133, the section was
- amended in (1918), 8 Geo. V. ch. 9, sec. 7. Re Trickey and
R RN R 237

License.—At time Boyd staked his license had expired. He
subsequently obtained a special renewal license. Held, he ac-
quired no rights under his staking as he was not a licensee at
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the time and the special renewal license did not cure the in-
validity. See Sanderson and Saville, 26 0. L. R. 616. Re Mec-
DORONIR W BB vs v o s snnsaspiisiosussasankusiasan 216

Application for Relief.—At the time the application was
informally made by telephone the holders of the claim were
“not incapacitated through illness,” and the application was
properly refused by the Recorder. A misunderstanding or in-
excusable laches is not a ground for relief upon an application
under sec. 80 of the Act. Re Wilson et al. and Hart and
FVRNINY: 5.5 /075 0e 5 #5:54 55.59 505 ¥ R et mi L aneian s s mh s as 254

Forest Reserve.—The time elapsing between the delivery of
an application to work and its acceptance being excluded (sec.
79 (B)), and the day of recording also being excluded (Burns
v. Hall, 20 0. W. R. 526), the claim was not open for staking
when restaked. Re Steep and Cochrane ................ 276

Working Conditions. — Construction of Orders-in-Council
dated respectively 17th August and 23rd October, 1914, extend-
ing time for working conditions and their application to sec. 78
of the Act considered. Claims held not to have been forfeited
and ground not open when staked by the respondent. Re Beau-
regard and Hebert and Bouvrette .............coovvuuns 299

Right to Further Staking.—See R. S. 0. 1914, ch. 32, sec.
BY. Be Blosp ol UooRreng +ooeevisssssaisvssnssspsns 276

Disqualification by Previous Staking—Working Conditions—
Report of Work—~Successive Stakings.—McDonald staked on
the 16th of August, 1915, at a time forfeiture of the recorded
claims had not taken place. His application was refused by
the Recorder with the understanding he might again stake on
the 18th, when the claims would be open if the holders did not
at that time apply for an extension of time in which to per-
form the deficiency of work. He staked on the 18th and filed
a dispute. Held, by the Commissioner,—Section 57 of the Act
did not apply as the lands were not “open to prospecting” when
staked on the 16th, and the disputant was not precluded from
again staking on the 18th. The report of work in question was
falsely or carelessly sworn to and was untrue. Dispute allowed.
Re McDonald and Pinelle et al. «........ooovvvvvinnnn, 313

Application for Relief From—Default in Working Condi-
tions.—It is not intended that a Mining Recorder should, under
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sec. 80, grant an extension of time on the plea of illness when
the holder did not expect or desire to do the work personally.
Re Hamilton and James ........cooeivnveessenssnsonns 328

Without Cancellation, — The marking of a claim as can-
celled by the Recorder (sec. 85 (2)) is merely a record of for-
feiture, not the Act itself. Under sec. 84 forfeiture occurs
“without any declaration entry or action on the part of the
Crown or by any officer.” Re Murphy and Rowan........ 326

Relief From—Good Cause Shewn—~Prevented by—Note.—
Amendment to sec. 85 by 8 Geo, V. ch. 9, sec. 7. Re Watson
and Monahan (12 O. W. N. 133)

Working Conditions—PRelief from Section 86, Written
Agreement—Claims Restaked by Trustee—Work performed on
Restaked Claims—Notice to Respondent by Former Holders of
Application for Relief from Forfeiture—Report—Compensation.

—Re Remo and Pellerin and Hamilton . ...........cc... 403

Working Conditions—Relief—Intervening Rights — Pur-

chaser for Value—Re Lahay and Merrick...............396
FRACTION.

BoLoduio ond TrImabon «.oiooiivionsnissonsssnanns 285

VLIRS ARE JERIBE. s s sasisneresivaniivsssnives 396

FRAUD,

Afidavit of Discovery—Certificale of Record.—A licensee
might swear to a discovery which on examination might be found
to be insufficient, but nevertheless his affidavit would not be
fraudulent if he bona fide felt he had a proper discovery. The
question to be determined is one of fraud. As the licensee
honestly believed the statement of the staker that he had made
a good discovery the onus was upon the claimant to show other-
wise. See Derry and Peek, 14 .\, C. at 337 and 374 ; Angus and
Clifford (1891), 2 Ch. D. at 471. Re Gray and Murray. . ..83

Affidavit of Discovery.—The question is not, was there a
valid discovery in fact, but was W. conscious when he made the

affidavit of discovery that it was false or if he was not did he
make it without knowing whether it was false or without caring?

M.C.C.—284-

——7'
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See Bowen, L.J., in Angus v. Clifford, 2 Ch. Div. (1891) at
471; Derry & Peek, 14 A. C. 337; Smith and Chadwick, 9 A.
C. 187. If W. honestly believed he had made a sufficient dis-
covery and told L. so, fraud under the circumstances here can-
not be found. Re Coutts and Aman.................... 289

IDENTIFYING LAND STAKED.
B0 LN ARE BUIE i 6 vsivnvassssibrsitrrnessssns 151

ILLNESS OF HOLDER OF CLAIM.

Application for extension of time for performance of work
under sec. 80 of the Act. Re Wilson et al. and Hart and
e PP TP PSP P 254

INNOCENT PURCHASER FOR VALUE.

RSSO TR '+ s s 0.0.5 609705 5a0CEREHMS 62 42S 183
Reo Lahay and Merrick .........ooovnvinvieeansnnes 396
INSPECTION,

Discoveries.—The evidence as to the sufficiency of the re-
spective discoveries, leaving the question in doubt, the Commis-
sioner requested the Chief Inspector of Mines to make an in-
spection, and on his report and the evidence the discovery of
the disputant Davis was held invalid Reference to secs. 89 to
90, BoDovis ond Mabhoson oo cevviessosssansovsassass 98

As to Sufficiency of Discovery.—\Where evidence in regard
to the merits of the discovery was inconclusive, the Commis-
sioner made a personal inspection, and on the evidence and his
“view” of the discovery it was held sufficient and the dispute
dismissed. Re Franker and Bartleman................. 256

INTEREST IN MINING CLAIM.

For Work to be Performed— Agraecment—Forfeiture — Re-
staking by Former Co-holder—Purchaser—THeld, by the Com-
missioner,—That Kell had a right to assume that from what
Knox said and did, the work Knox was required to do would
be performed and recorded by the company formed by Knox.
That Knox acted in a fiduciary capacity from which he had
not been released. The purchaser Brady was not prejudiced by
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Kell retaining his interest as he had dealt with Knox on that
understanding.  Reference to Halsbury’s Laws of England,
Vol. 28, p. 58; Stuart and Lupton, 22 W. R. 855. On appeal
to the Appellate Division, judgment of Mining Commissioner
affirmed. Re Kell and Knox and Leach

INTEREST IN MINING CLAIM—ACQUISITION OF,
Partnership Alleged.—Re Durki v. Sainio............ 17

Any Person Interested.—(i., former surface rights owner
and who had settled and accepted compensation, attacked the
owner of the claim alleging fraud in procuring the certificate of
record and insufficient discovery. Held, G. was not “any per-
son interested” within the meaning of sec. 66 of the Act, and
that he was a party to the fraud, if any, and sought to profit
by it. Re Gray and Murray ........covvvvivvevninnnnens 23

Nature of.—Re Malouf and Walsh.................. 166

Husband and Wife.—The husband claimed a one-half inter-
est in all mining claims held by his wife, alleging an agreement
and relying also upon certain letters written to him by her.
He also set up a partnership. Held, that with reference to
the fraction he could not succeed as the agreement, if any, was
made subsequent to the staking: sec. 71 (2). That the evi-
dence of the husband regarding the “Jessop Claims” was fanci-
ful and contrary to the facts, and that the letters relied upon
did not establish an interest in the “Violette Claims,” mot
being referable to a proven contract, and even if a contract had
been established the claim was barred by see, 71 (1). On ap-
peal to the Appellate Division, judgment of the Commissioner
was affirmed. Re Jessop and Jessop........coovvvnun.... 230

Employer and Employee.—The respondent heing the recorded
holder it would be doing him a great injustice to take away
his interest on the strength of an alleged oral agreement. The
burden of proof was upon the claimant, and the wisdom of sec.
71 () of the Mining Act as exemplified in this case. Re
DErrough onll BRIBHE oo viisicssvasiswosnsnsnsiavusnsis 137

Execution Creditor.—Application to have it declared the
recorded holder held as trustee for the Porcupine East Lake
Mining Company, Limited, in order to permit the applicant to
file a writ of execution against certain claims held by the com-
pany. Re Shields and P. E. L. Mfg. Co., Ltd........... 273
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JUMPING CLAIMS.

The popular term “Claim Jumper” is offensive and impro-
perly used when applied to a restaker of a forfeited claim. Re
WA AT BEOBIRENE &1«iaavspssanssingnnsdnsnsnsessi 407

LANDS OPEN,

Right of Way for Transmission Line—License of Occupa-
tion—Reservation of Mines, Minerals and Mining Rights in, on
or under said Lands—Discovery upon Right-of-way.—Re Grat-
SO0 OB NI 2000 usnvannssspnossanssnsesnsinsssnass 107

Pending Proceedings.—The Recorder having extended the
time for the performance of work on the ground of pending pro-
ceedings the land was not open when staked. Re Gleeson and
N S S S 124

Forfeiture.—Claims alleged to be forfeited were recorded
on 20th August, 1912, and all work performed except last
period. Bouvrette staked same properties on 22nd November,
1015. Held, by the Commissioner,—That by Orders-in-Coun-
cil dated 1%th August and 23rd October, 1914, the time
between the 15th August, 1914, and 15th April, 1915, was
excluded, and against which time the provisions of sec. 78 did
not operate. The claims were not open to be staked on the
22nd November, 1915, and dispute allowed. Re Beauregard
and Hobert and Bouvrette «..ccoosecssrsssasonsosinass 299

Abandonment—R. S. 0. 1914, ch. 32, sec. 57.—This section
refers to “any land open to prospecting,” and such lands are
described in sec. 34 (a). The lands not being open to staking
C. was not estopped by what he did from afterwards staking
the same land when open. Re Steep and Cochrane....... 276

LICENSE.

Renewal.—At time B. staked, his license had lapsed. He
subsequently obtained a special renewal license. Held, he ac-
quired no rights under his staking as he was not a licensee at
the time and the special renewal license did not cure the in-
validity. See Sanderson and Saville, 26 0. L. R. 616. Re Mec-
A e N T e TR O 246
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Discovery.—The discovery must be made by a licensee.—
B0 Toustn S0 HBBIB 11435005 0nsvansnavesnsaanvnss

MECHANICS' LIEN.

Extension of time for performance of work on ground of
“Pending Proceedings.” Re Gleeson and Barton et al.. ... 124

MERITS.

Section 140 of the Mining Act, R. S. 0. (1914), ch. 32.—
The real merits and substantial justice of the case cannot be
allowed to interfere with a specific requirement of the Act,
upon the performance of which title to a mining claim de-

pends. Re Sherrill v. Martin ........ccov0vivavsvnnsss 159
Agreement for Sale—Default in Payment — Time of the
essence implied.—Re Sager and Bock.................. 209
Lack of. —Re Evisand Young .......oovviiiiiinnnns 264
Boo Bo Porron and Bund .....ccrinrvsvnnvsnsnsnssans 151
See Re Whiting and Mather ...........covvnvuunn.. 318

MINING CLAIM.

Form of—Surveyed Land—Irregular Lines—Re Ireson and
MBI . & o+ 5 savpPRsER AT RAE L RA RS L AT IS FREANE B0 LN

Boundaries—Facess Acreage — Unsurveyed Territory.—Re
Connell and Cockeram and Wright ..............covnt. 51

MISDESCRIPTION (When not to Invalidate Claim).

Confliction.—Held by “ Second Divisional Court.” The pro-
visions of sec. 59 (5), added by 4 Geo. V. ch. 14, sec. 2,
meant that “notwithstanding the fact that the discoverer has
not laid out his claim in the way in which the Act requires
he may in the circumstances there provided for have that
which the Act so gives to him, not that which he has inaccu-
rately laid out.” Re Neilly and Lessard et al...........332

Lands Applied for not as Staked.—R¢ Ineson and Mason.389.
The situation of the stakes and the locality of the claim
being shown to the satisfaction of the Commissioner the fact
that the claim as staked was not altogether as applied for did
not invalidate the claim. See Munro, Mclvor et al., p. 93;
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McLeod and Armstrong, p. 71; Olmstead and Ezploration

Syndicate of Ontario, 5 0. W. N. 8, and p. 39; Connell and

Cockeram and Wright, p. 51. Re Ledyard, Powers and

e I Ty e 60
MISTAKE,

Removing Tag.—Re Welsh v. Boisvert.............. 176

MORAL OR EQUITABLE RIGHT.

Re Davis and Matheson ..............ccovuvvunnn. 98
Re Whiting and Mather ...........................318

NATURE OF HOLDER'S INTEREST IN UNPATENTED

MINING CLAIM.

See Interest in Mining Claim—Nalure of.—Re Shields and
e K IR S 3 n s 68k s s T A b SR ESHEN 213
NOTICE. W

Innocent Purchaser.—Before certificate of performance for
work or record had issued—Attending risk. Re Cox and Bris-
DI INE. '3 xaxv 30005 00 A ETI N IR oa it Caw e i s b e el 120

To Purchaser of Unrecorded Agreement Fixing Compensation
for Surface Rights.—Land Titles and Registry Act compared.
O RN W . OO+ 55555 nninincestiotesddsis 303 ‘
ONUS OF PROOF.
B Gray Sl NOPRE io500vavesilssnninaisssenassss 83

Alleged Non-performance of Working Conditions—Onus of
Proof upon the Disputant—Nat Satisfied in this Case.

Re Perron and Bradshaw ,.............cooouuvunn.. 130
SO Y, DOV v cxssavssvnvveirsesisssssssos 133
Bo Dorrowgh anfl BUBE . coooussssisssiasssisie 137 -
See Re Baker and Benbow . ..............cccouuun. 183
ORDER. |

Restraining Surface Right Owner. — Re Gray and
R e e P T N, 83
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ORDERS-IN-COUNCIL.

Extending Time for Working Conditions—Order-in-Council
17th August and 23rd October, 1914—Construction of —Re

Steep and Cochrane ..............ccciiviiivisnnnsenns 276

Forfeiture.~Construction of Orders of 17th of August and
23rd of October, 1914, Re Beauregard and Hebert and Bou-
T P PP QR S PR R PE R TR TR

PAROL AGREEMENT.

Verbal Agreemeats Made Before and After Staking.—FRe¢

Jessop and Jessop ......... B PR AP 230
PARTNERS AND PARTNERSHIP.
Statute of Frauds.—Re Jessop and Jessop ........ovns 230

PENDING PROCEEDINGS.

Mechanics' Lien Actions—FErfension of time by Recorder on
_v/lmlm/ of. Re Gleeson and Barlon et al. ........ccovvvs 124

Nature of.—The appeal not having been properly launched
and being abortive it could not be said to be “pending pro
ceedings” so as to entitle the appellant to protection against
forfeiture under sec. 80. Re Peterson v. Wilson et al...... 270

“ PERSON INTERESTED. "
Bee Re Grayand Murray .........ccooinvevevnnss . 83

Section 66.—Re Coutts and Aman..........covvvvnns 289

PLAN.

Referred to in the Text of Crown Grant.—Where fands
intended to be conveyed are accurately and completely de-
scribed the description is not controlled by reference to a plan
on which they are stated to be shown. See Horne v. Struben
(1907), A. C. 454, Re Finucane v. Peterson Lake Mining
UOMPINE « « 4 5 » ssasevsnnssssssssparessnonbasrnassnis 193
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POLICY OF ACT.
Certificate of Record.—Re Gray and Murray.......... 83
POSTS.
Adopting Posts of Prior Staking.—Re McDonald and Pinelle
b A
PRIORITY.

Among Mining Claims.—Re McLeod and Armstrong.. 71

Of Discovery.—Both stakings being equally good the dispute
had to be disposed of on the ground of priority of time of dis-
covery. Held, that in the absence of further and better evi-
dence priority was established by the time fixed in the affidavit
of discovery. Re Davis and Matheson.................. 98

Among Mining Claims,—The disputant’s application was re-
turned by the Recorder as the applicant’s license was not
enclosed. Before receiving the license the claim was restaked.
Held, by the Commissioner,—The disputant’s application was
in the hands of the Recorder in proper form within the time
allowed by the Act, and as he had priority of staking he was
entitled to record. Re McCagherty and Roberts. ........ 20

Among Mining Claims, — W., a locatee in a township not
officially opened for settlement by Order-in-Council, staked two
mining claims on the land but did not record, being assured the
mines and minerals passed with the patent. Subsequently he
found that E., who had assisted him in staking, had staked the
same claims. W. five days later again restaked the claims and
tendered his application to the Mining Recorder, who decided
to refuse the application of Evis and record those of W. From
this decision Evis appealed to the Mining Commissioner. Held,
by the Mining Commissioner,—The appellants having priority
of staking and having tendered their application to the Min-
ing Recorder within the time allowed by the Mining Act and
the validity of the appellants’ staking not being questioned
they would be entitled to succeed upon the appeal if priority
was the sole issue. That T. was estopped from denying his
admissions to W. that he had staked on his behalf and for his
protection and was bound by the representation and his appeal
filed. Re Evis and Young
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Among Mining Claims.—The law will not regard the fraction
of a day but will of necessity enquire into the priority of
acts that occurred on the sare day. Re Steep and Coch-
POMO . o o s soesssssssvesssassssonsanssssssassasssse 276

PROSPECTING PICKETS.

Section 56 of the Act should be used more liberally when
a licensee is in doubt as to the validity of his discovery or find.

Re Androws and Porker ....covovivsecsnssssssssarss 188
PURCHASER FOR VALUE.
See Forrerrure. Re Lahay and Merrick............396

PURCHASER WITHOUT NOTICE.

Before Certificate of Performance of Work.—The respond-
ents who were innocent purchasers for value could not be pro-
tected in the proceedings before the Mining Commissioner as
they must be presumed to have accepted the risk attending the
purchase of a claim before a certificate of performance of work
or record had been obtained. Re Cor and Brisbois et al...120

QUARRY CLAIM.

Staking Over Mining Claim.—Ileld by The Commissioner:
—That a mining claim and guarry claim can co-exist at the
same time. On appeal to the Appellate Division, 8 0. W, N,
360—Held, that where land is under staking or record as a
mining claim there is no right to stake out or record a quarry
claim upon any part of it unless tha mining claim had lapsed
or been abandoned. See 5 Geo. V. ch, 13, sec. 13, amending
(R. 8. 0. 1914), ch. 32, sub.-sec. 2 of sec. 115, Re Franker
ond Bartlom@n ...ccoocsescosssnssscssssssesnnvosass 256

REAL MERITS AND SUBSTANTIAL JUSTICE.
See MERITS.
RECORDING.

Rights Acquired—By Staking and Recording.—Re Olmstead
and Eaploration Syndicate of Ontario, Ltd. (5 0. W. N. p. 8)

BB s ¢ 55 castrassrasissearsisniaridnsersnesanssrny WP
Procuring by Alleged False Affidavit of Discovery—Evi-
dence—Certificate of Record.—Re Gray and Murray. ... .. 83

M.0.0.—28a
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Order of.—See Gratton and Neilly.................. 107

Recording Applications.—Priority Among Mining Claims.
—Re McCagherty and Roberts ...................v.... 227

Claim Already on Record.—Notice of appeal by another ap-
pellant pending. Held, by Commissioner, that when the Peter-
son application was filed the lands were open for staking but
the Mining Recorder had acted quite properly in refusing to
record the application until the prior appeal against the same
claim had been disposed of by him. Re Peterson v. Wilson
R T e 1 (P WS MRy e NN Bt QUSRI 270

Surface Rights Agreement.—In view of secs. 42 and 80 of
the Land Titles Act, R. 8. 0. (1914), ch. 126, a bona fide
purchaser is protected under a registered title even against
express notice if the agreement relied upon was not registered.
Reference to Skill and Thompson, 11 0. W. R. 339 ; Peebles v.
Hyslop, 30 0. L. R. 511. Registered titles under the Land
Titles Act are conclusive evidence of title. Registry Act com-
pared. Re Aman et al. v. Coutts .......ooo00vve -+000..808

Recording Applications—("laim Already on Record—The
application was tendered within the time but was not a com-
pleted application as required by sec. 59, sub-sec. (3). The
affidavit of discovery was not sworn to until the 9th of January
and the application was not until then in proper form to record
and was properly refused. Re McGregor and Gillies. ....376

RELIEF FROM FORFEITURE.
See Forrerrvre. Re Trickey and Hillis............ 237

REPORT OF WORK.

Proper Report of Work—Requisites of —Review of prior see-
tions. Section 78 (4) of the Mining Act must he followed
strictly, Re Sherrill v. Martin

SALE AND PURCHASE.

Time of the Essence—IWairer—The question whether time
was originally of the essence and whether it has been waived
is one of evidence and can therefore be disposed of only at the
trial. Fry (5th Ed.), par. 1128; Winnifrith v. Finkleman, 6
0. W. N. 432 at 435 and 436. Re Sager and Bock...... 209

=
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SECTICNS 57 AND 58, ACT OF 1914,
Re Whiting and Mather

\ SPECIFIC PERFORMANCE,

{ Agreement for Sale.—The time for payment of an instal-
ment of the purchase price, which had been extended by agree-
ment, was not met and the agreement was cancelled and a
transfer refused upon tenders of the payment in default. Held,
that while the agreement was silent as to time being of the
essence of the contract it was implied. In Hipwell v. Knight,
1Y.& C. C. Ex. 401 at 416 ef seq., Alderson, B., said: “If the
| thing sold be of greater or less value according to the effluxion
of time, it is manifest that time is of the essence of the contract
and a stipulation as to time must then be literally complied
with both in equity as well as in law.” In Fry on Specifie
Performance (4th Ed.), p. 468, the same principle applies with
especial force to contracts relating to mines. The nature of
all mining transactions is such as to render time of the essence,
P for no science, foresight or examination can afford a sure
guarantee against sudden losses, disappointments and reverses,
and a person claiming an interest in such undertakings ought
therefore to show himself in good time willing to partake in
the possible loss as well as profit. See Robert v. Berry (1853),
3 DeG. M. & G. 281 at 201; Sprague v. Booth, 11 0. W, R.
151; Morton & Symonds v. Nichols, 12 B, (. R. 9. Re Sager
o o e T s 209

STAKING.

Sufficiency—Blazing—Substantial Compliance.—Where the
plan or sketch attached to the application incorrectly shows the
situation of the No. 2 post, but in all other respects is accurate
and the situation of the stake as-planted conforms with the
written application, the staking is not, in that respect, invalid.
It was also held that the staking in other respects was a sub-

) stantial compliance with the requirements of the Mining Act.
w Reference to 4 Geo. V. ch. 14, sec. 2; sec, 59, sub-gec. 5 of Act,
IDRL: o Bloan ong TOUR: ¢ 1s0vsevsiinvsvessasansedi 22

Rights Acquired.—The foundation of the right which a
staker acquires is the claim which he files with the Recorder,
assuming, of course, that he has complied with the Act as to
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discovery, staking, etc., and therefore the fact that on the map
in the office of the Recorder the claim is shown as extending to
the river cannot give a right to land not included within the
claim as filed. Re Olmstead and Exploration Syndicate of
Oalare S0, & 00 W, WL B 8 0 Coavnvivonsnssminsin 39

Essentials of —The first element of staking is discovery.
There must be an actual discovery before the claim is staked;
belief is not sufficient. Until a discovery post is planted all
licensees have the same rights except where a licensee has
found what he believes to be a deposit of mineral or an indi-
cation thereof and has planted a prospect picket pursuant to
sec. 56 of the Act. A discovery post projected through the
ice into the water of the lake but not resting upon an out-crop-
ping or showing of mineral in place, is not a compliance with
the requirements of staking. Re Connell and Cockeram v.
WETRIRR . sl & Suvnnbinbasansunnt sshshaus - - ARSI ALLSS 51

Unsurveyed Land—DMisdescription—A flidavit of Discovery.
—T. admitted that from the time he left the claim at the
No. 1 post, and until after he had sworn his affidavit of dis-
covery and filed his application, he had not seen or heard from
his men whom he had instructed to complete the staking.
Held, to allow such a staking would destroy the whole fabric
of the Mining Act and be an incentive to false and reckless
swearing. A licensee making the affidavit must have personal
knowledge. Reference to Attorney-General of Ontario v. Har-
graves, 8 0. W, N, p. 138; McNeill and Plotke, M. C. C. 144.
Held, also,—The claims as staked not being altogether as ap-
plied for did not necessarily invalidate them.  Reference to
4 Geo. V. ch. 14, sec. 2, sec. 59, sub-sec. 5 of Act of 1914, and
Neilly and Lessard, 11 0. W, N. 322, Re Ledyard, Powers
AR ANBE 3ciaciiisissiit seTaToiainsRtaNiaRaahesn 60

Sufficiency of.—McLeod erected his discovery post, made a
light blaze to No. 1 post and marked it. Having arranged
with M. to go around the claim and see that the posts were
properly erected and the other requisites of staking completed,
he left for the Recording Office. M. subsequently met Me-
Leod and informed him the claims had been staked, whereupon
McLeod swore his affidavit of discovery and staking and ten-
dered his application to the Recorder. Armstrong’s was an
organized staking, but was done through his deputies. The
only personal knowledge A. had was that his discovery and
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No. 2 and 4 posts were up and the blazing under way, and on
such facts completed his application and filed. Held, by the
Commissioner,—That while the discoverer may be assisted in
the staking he must remain upon the ground until the staking
is completed and from personal inspection of the posts and the
other requirements of staking become seized of what he is
required to know to make the affidavit of discovery and stak-
ing. To condition oneself to swear to actual facts from a
knowledge based upon signs and sounds would be perilous to
the deponent. In the result the application of both MeLeod
and Armstrong were disallowed, the lands were held to he in
unsurveyed territory and the misdescription in the application
of the lands staked did not create an invalidity. Re Ledyard,
Powers and Abode, 60. Burd and Paquette, M. (. C. 119,

On Appeal to the Appellate Division.—Judgment of Mining
Commissioner affirmed. Re McLeod and Armstrong. ... .. 71

Certificate of Record—F"raud—Evidence—DPerson Interested.
—Re Gray and Murray 83

Alteration and Change of Situation of Posts After Applica-
tion on File—Misdescription of Lands—Land Staked not as
Applied for—Survey at Variance with Description of the lands
Contained in Application.—Ield, the description of the lands
applied for was indefinite, vague and misleading and an over
zealous attempt at blanketing. The staking was also invalid
within the authority of Ledyard, Powers and Abode, ante.
It is not permissible for a licensee to leave the property before
his discovery post is erected and the staking accomplished,
even though the staking was completed before he made his
affidavit of discovery. Personal knowledge is required by the
deponent. Re Munro, Mclvor et al. ............cvnnuen. 93

Boundaries—Confliction of Lines—Excess Acreage.—While
appreciating the difficulty of a prospector in staking a claim
of 40 acres only it is not excusable to extend his lines 5.05 and
4.43 chains in excess of the land applied for, and where it re-
sults in confliction with another claim it is incumbent upon a
licensee to so erect his posts that they may be readily seen hy
one coming after him even though it be months later. Re
FOON B8 BB sisnsssnsivsnsvecnaosmesnnenvavisede 151

Alleged Irregularity of Staking and Recording—Non-per-

formance of Assessment Work—Fraud in procuring Certificate
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of Record—Removal of Metal Tag.—Held, by Commissioner:
That the claim was regularly staked and necessary assessment J
work performed. There was no evidence to support the claim
that -ertificate of record was procured by fraud or mistake
and that the removal of the metal tag from one claim to an-
other had been done in mistake and fully explained. Re
Welsh and Boisvert of @l ......ooo0ceieiriniiinnanas 176

Substantial Compliance.—Carelessness in pianting discovery
post which could not afterwards be located and the inexcusable
absence of blazed lines disentitled the staker to the benefit of
sec. 55 of the Mining Act. Re Andrews and Parker...... 188

Filing Application.—The date of filing is immaterial if

within the time allowed by the Act. Re McCagherty and
L s el M RRS NPT LS ol e N . 227

Delay.—McD. having made a discovery on the 2nd of July,
but believing his agreement with the locatee for the purchase
of mining rights passed the mines and minerals thereon, did
not stake. Subsequently, and on the 16th of September, he B
staked a claim on the lands and adopted his discovery of tne
2nd of July. Held, there being no adverse interests sec. 55
of the Act was not a bar and the staking was upheld. Re Me-
SAOTIONII W0 BRI 5 45755 00 565 5 $5 0 KA AN IS B dbrr s e T s 246

Quarry Claim.—When land is under staking or record as a
mining claim there is no right to stake out or record a quarry
claim upon any part of it unless the mining claim has lapsed
or been abandoned. See sec. 118 (2). Re Franker and
e NN 256

Priority—A ppeal from Refusal of Mining Recorder to Record
—Merits—Estoppel —W., a locatee in a township not officially
opened for settlement hy Order-in-Council, staked two mining
claims on the land but did not record, being assured the mines
and minerals passed with the patent. Subsequently he found
that E., who had assisted him in staking, had staked the same
claims, W., five days later, again restaked the claims and i
tendered his applications to the Mining Recorder, who decided
to refuse the application of Evis and record those of W, From
this decision Evis appealed to the Mining Commissioner. Held,
by the Mining Commissioner,—The appellants having priority
of staking and having tendered their applications to the Mining
Recorder within the time allowed by the Mining Act and the
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validity of the appellants’ staking not being questioned, they
would be entitled to succeed upon the appeal if priority was
the sole issue. That E. was estopped from denying his admis-
sions to W, that he had staked on his behalf and for his
protection and was bound by the representation and his appeal
lled. Bo Bois an8 ToUng ... .. cses0svssnssonnnnonss 264

Sufficiency.—Incorrect Ma wing of Discovery and No. 1
Posts.—The disputant admitted he incorrectly marked on the
discovery post the 31st of September in mistake for the 30th
the day of discovery and the date set out in his application,
and that he wrote “north-west” to No. 1 post instead of “north-
east.” THeld, the inscriptions were inadvertently made and did
not invalidate the staking. He staked what he applied for,
and as there had not been any deception or misleading and the
disputant having priority of discovery the staking was held
valid. It was taking too much for granted to assume an
abandonment under the cirenmstances and the respondent
should have filed his application and lodged a dispute. Re
Sweet and O'Connor 280

Sufficiency of. — (. intended staking a former surveyed
claim; he in fact staked a portion of a patented claim and his
western boundary was upon patented land. L. subsequently
staked the same surveyed claim and disputed (., who was on
record. Held, by the Commissioner,—To allow G. to move
his No. 3 post to the 8. W, of the surveyed claim would not
avail as his southern boundary would then be a straight line
from his No. 2 to the corrected No. 3 post, which would have
the effect of placing his discovery outside the limits of the
claim as staked. To uphold the G. staking would create a
fraction which was not desirable or permissible under the cir-
cumstances, That there had not been “substantial compli-

ance.” Re Leduc and Grimston ..........ccoviveunnns 285

Adopting Former Posts.—McDonald staked on the 16th of
August when he afterwards learned the claims were not open.
On consent of Recorder he staked on the 18th and redated
the posts put up on the 16th. Held,—As no intervening right
had arisen between the 16th and 18th the staking should not
be held irregular, Re MeDonald and Pinelle et al.. . ..... 313

Sufficiency of.—A discovery post and a post to mark it and
nothing more is not a compliance with sec. 54, Where the
application contradicted the sketch and the actual staking, the
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distance between the discovery and No. 1 post being inaccu-
rately given in the application and marked on the posts, fail-
ure to properly inscribe the posts and the use of standing trees
without being cut off and squared together created an in-
valid staking. The two attempts at staking on the 7th of July
and 12th of August were each distinet and isolated and neither
of them complete or in compliance with the Act. Re Whiting
B TRERY & « s s 5 sosrnssnmadesieskessnnsaIRBIEEREIS 318

Sufficiency of—Substantial Compliance.—The requirements
of the Act with reference to staking may appear to be rather
technical and unimportant, but a standard must be set and
maintained, and where there are two applicants for the same
claims the staking of each must be carefully considered and
weighed, having in mind priority of discovery and complete-
ness of staking. Inscribing a wrong description of the land
staked on the No. 1 post, neglecting to show on the sketch the
distance between the corner posts, insufficient blazing of lines
and other inaccuracies shown in staking were held to be not a
substantial compliance with the Act. Re Watson and Mona-
OIS o 0.5 & 5 56 K95 ARG SN REEARE S IS E ORISR SN AN 407

Sufficiency—/elay — Discovery — Non-licensee, — Ireson
showed Taylor, a non-licensee, his discovery. Subsequently
on the 2nd of November when Ireson was not present Taylor
put up a discovery post and Ireson completed the staking on
the 18th. On the 3rd of November Mason attempted to stake
the same parcel of land. Held,—A discovery must be made
by a licensee and Taylor, not Ireson, had made the discovery
and put up the discovery post in Ireson’d absence anl without
his personal knowledge. What was done on the 2nd and 18th
of November did not constitute one complete staking but were
separate and each part staking invalid. What is required is a
discovery at the situation of the discovery post which Mason
had failed to establish. His sgketch filed did not conform with
sec. 59 and his application and sketch indicated and asked for
a claim different from the claim as staked and was invalid.
T R e S 389

Disqualification by Previous Staking.—Section 57 of the
Act did not apply as the lands were not “open to prospecting”
when staked. Ra MeDonald and Pinelle et al............ 313

Conflicting Mining Claims.— Encroachment upon a Subsist-
ing Mining Claim—Certificate of Record—Mistake or Fraud
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—FEuxcessive Area — Reduction of. — Re Bradshaw and
B s ¢ 5 3 coisasisineespavsstpsnssniuniasss ooy 008

“ STATUTE OF FRAUDS,

Agreement for Interest.—The contract set up by the claim-
ant was made after the claims were staked and not being in
writing as required by sec. 71 (2) could not be enforced.
Tough v. Young ....ocoe0s L L APTRTGRRBEASCH FRRp 10

Construction of. —Section 78 (4) of the Act.—Re Sherrill
Ve BN & o kv isiier o nielidavs oo sirinsatsensiiP

Agreement for Interest.—M. claimed an interest in certain
mining claims staked by W., alleging he had informed W, that
the claims were open for staking and in return was to receive
the interest asked for. Held, that there was not the corro-
boration required by sec. 71 (1) of the Act, R. S. 0. 1914,
ch. 32. The ownership of a claim should not be disturbed
unless the claim set up is conclusively proved. Re Malouf v.

L I I S R sy p o 166
' Agreement for Interest.—Section 71 (1) and (2)—Alleged
Partnership.—Re Jessop and Jessop ......oooviivinnnn. 230
SUBSTANTIAL COMPLIANCE. SECTION 58 (1914.)
See STAKING.
T T T R R POz 22
RBe Gratton and Neilly .....cocovvevsnensessenssssns 107 |
Re Androws ond Parber ......ccoieeeivcsssssnsssns 188 |
R LN ONE TN o sa 55000 aanss st vasassada 285 |
B Walon SRE JORIRBR s o045 5500550000800 55680 107 |
SUBSTANTIAL JUSTICE.
See MegriTs.
SURFACE RIGHTS. |
See COMPENSATION FOR SURFACE RIGHTS, |
B0 CNY PR TV o 55.x:5.0 053 v 6k 5mnm i an 576 5000 54 83
L Be Aman et al, v. Coubls ...oovvvivvsssvannsssvess 308
’ SURVEY OF CLAIM.
Method of—Straight Lines—Meaning of —Re Connell and
ORI ¥ WHIPRE i iannaninsnsaviasindanrssns 51

—
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TIME OF ESSENCE.

Purchase Agreement.—In /lepwell v. Knight, 1 Y. & C.
Ex. 401 at 416 et seq., Alderson, B., said: “If the thing sold
be of greater or less value according to the effiuxion of time
it is manifest that time is of the essence of the contract and a
stipulation as to time must then be literally complied with
both in equity as well as in law.” See also Fry on Specific
Performance (4th Ed.), at p. 468; Roberts v. Berry (1853),
3 DeG. M. & G. 284 at p. 291, and Morton and Symmonds v.
Nichols, 12 B. C. L. 9. The question whether time was
originally of the essence and whether it has since been waived
is one of evidence and can therefore be disposed of only at the
trial. Fry (5th Ed.), par. 1128; Barclay and Messenger
(1874), 43 L. J. Ch. 449, and Winnifrith v, Finkleman, 6 O.
W. N. 432 at 435 and 436. Re Sager and Bock........ 209

TRUSTEE.

Ownership—Exrecution Creditor. — Re Shields and P.E.L.
Mfg. €00 LUde vovvveeenensnsensensneenennensnsnenss 213

Restaking by Co-holder.—Re¢ Kell and Knox and Leach.340

Lands Restaked by.—ZRe¢ Remo and Pellerin and Hamil-
B 5.8 A0S RS asod 5SS SRR RS SRR ESS SRR AR 103

TYING.
Inaccurate Description.—Ledyard, Powers and Abode.. 60

Sufficiency of.—Re McLeod and Armstrong........... n

UNCERTAINTY.
Land Staked not as Applied for.—Re Connell and Cockeram
2 T 51
UNSURVEYED TERRITORY.

See Descrirrion oF MiNING CLAIM—STAKING. Re Me-
Lol ond ArmstoOng .iicossinisanssseinnsnsnsensvins 71

Gillies Timber Limit.—Block 8 of the limit held to be un-
surveyed territory. See Ledyard and Powers and Abode.. 60
Re Davis & Matheson............o0uus ARsehanAvEEy 98
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VALUABLE MINERAL,

See DISCOVERY.

VENDOR AND PURCHASER.

Agreement for Sale.—See Re Sager and Bock........200
WORDS AND PHRASES.
Person Interested.—Re Gray and Murray............ 83

Shore.—Re Olmstead and Exploration Syndicate of Ontario,
50. W, N. 8

Reserved.—Re Gratton and Neilly.............. .. 10%

Pending Proceedings.—7Z¢ (ileeson and Barton ef al.....124
More or Less.—Re Miller et al. and Beilby et al.. .. ... 145

“ Question.”"—Section 123.—Re Shields and P. E. L. Mfq
Co., Lid, 273

Deemed.~—I1as been interpreted to mean “adjudged or con-
clusively considered.” See Rogers v. McFarland, 19 0. L. R.
080. Bodman st ol v. Coulle. . ..cscovvvvvsisonne os s OR

WORKING CONDITIONS.

Contribution Between Co-holders—Zeport of Work.—A re
port of work must be hased upon knowledge and the lwl‘nlhl'
ent was not justified in making such a report on the assump
tion that the work would be performed. Time spent in bring
ing in supplies cannot be allowed as assessment work. Re
Jonps g D'Oonmor g Bl. ..iiviinsisisssncivisrennses 1

Contribution Between Co-holders.—The default complained
of was not for refusal to contribute towards the work required
to be done thereon, but for development work performed after
working conditions had been complied with, and sec. §1 did
not apply. Re Donaghue v. Singleton.............cc.c.ou.. 5

Alleged Non-performance of—Onus of Proof on the Disput-
ant.—Held, that the testimony must be based upon a careful
and systematic inspection of the claim and that there was an
absence of such evidence. Re Perron and Bradshaw...... 130
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Alleged Non-performance of.—Work said to have been per-
formed, if any, upon an adjoining claim. Re Miller v.
BOREPID +s s s v oxevnnsaisarsasssusbasntsaniossssanss 133

Clearing the Land.—Clearing the land for agricultural pur-
poses is not a proper compliance with the requirements of the
Mining Act with respect to working conditions. Re Baker and
DI « &+ o AOEERIECAEET RSN ER S SRR PN AT 183

Forest Reserve—Permission to Work.—Mining Claim TRS.
2509 was recorded on the 6th of September, 1911, The last
period of work became in default. 8. restaked on the 7th of
August, 1915, and C. on the 10th. C. recorded and 8. dis-
puted. The question for determination was, when did forfei-
ture occar with respect to T.R.S. 25097 Held, the time
elapsing between the delivery of an application to work and its
acceptance being excluded, sec. 79 (B), and the day of record-
ing also being excluded (Burns v. Hall), 20 0. W, R. 526, the
claim was not open for restaking on the Tth of August.
Nore—In fixing the time within which the last period of work
should have been performed on the forfeited claim the several
Orders-in-Council of the 17th of August and 23rd October,
1914, extending the time for working conditions 8 months, were
applied. Re Steep and Cochrane ...................... 280

Extension of Time—Orders-in-Council of 17tl; August and
23rd October, 1914. Construction of in regard to require-
ments of sec. 78 of Act. Re Beauregard and Hebert and
TOWOIIIES » s o o 0 sassvssabsnstssrnsossssessstibnesiees 299

Extension of Time—Co-owner — Application Under Sec.
81 of the Act—Restaking by Co-owner. Re McRae and Hitch-

0D Wi FONIIN iissssvisnssnasvsnsnshovisascaniopanes 310
Report of Work—A flidavit Verifying Report Untrue—For-
feiture—Restaking. McDonald and Pinelle et al......... 313

WORKING PERMIT.

Evidence of an Honest Attempt to Make a Discovery.—Re
Coulls an8 AMBR sicvrssvsnensssansvsnsrscsnvensrnee 289







