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PAPERS

RELATIVE TO THE

SETTLEMENT OF THE DISPUTED BOUNDARIES BETWEEN
THE PROVINCES OF CANADA AND NEW BRUNSWICK.

(No. 507.) No. 1.

Cory of a DESPATCH from Earl Grey to Goverﬁor-General the Earl of
ELgIN AND KINCARDINE,

My Lorp, Downing-street, June 27, 1850.

I uAvE now to acknowledge your Despatch, No. 159, of 9th March
last, inclosing the copy of a Minute of your Executive Council, and of a report
by the Commissioner of Crown Lands, impugning, on some points, the conclu-
sions arrived at by the Commission appointed by Her Majesty to investigate
and report upon the respective claims of Canada and New Brunswick to the
territory ceded to Grreat Britain by the Treaty of Washington.

It is of great importance that this long-standing dispute should be finally
settled ; and if there is no prospect of agreement between the twvo Provinces on
the subject, Her Majesty’s Government must necessarily take on themselves the
task of arranging it, unless the decision of a court of justice could be obtained.

This last course, however, appears unsuited to the case. The question, in a
legal point of view, seems to turn on the words of the Quebec Act.of 1774.
But a tribunal could scarcely pronounce a decision which should define the
whole line of separation between the provinces. And, even if it could do so, it
could only interpret and follow the letter of the Act, and not adopt any line of
compromise which might be more advantageous to hoth parties.

It appears to me, therefore, that the matter can only be finally disposed of by
Parliamentary enactment, explaining, or if necessary, modifying the language
of the Quebec Act. It would be impossible, in the present Session, to introduce
and carry through Parliament a Bill of this importance. And there appears
to be room, in the interval which must thus clapse, for a scttlement which I
should consider as by far the most desirable, namely, by mutual agreement.

I therefore propose that, unless the terms of such an agreement can be settled
by some more expeditious means the following course should be adopted :—That
your Lordship and the Lieut.-Governor of New Brunswick, with the advice of
your Executive Council, should each name an Arbitrator on behalf of.your re-
spective Provinces to meet at Quebec, or at any other place which may be pre-
ferred by both parties, That the arbitrators should name an umpire. That, if,
within a specified time, they could not agree on an umpire, you (or the Lieut.-
Governor of New Brunswick, if the arbitration were held in his province) should
forthwith notify this to me: on receiving which notification, Her Majesty’s Go~

vernment would themselves name an umpire. That the arbitrators and umpire -

should proceed to consider the question, having before: them:the report of Her
Majesty’s Commission, and all other documents with which the:governments of

the respective provinces might think:proper to furnish.them; but not being au- -

_ thorized to examine the ground itself.: Foralthough I perceivethat onsomepoints
the topographical accuracy of the Report No:1 of Major"Robinson-and Captain

Henderson is impugned by the Surveyor.General of Canada, I'do not think these -
alleged errors appear to be of ‘sufficient importance: (especially wh’e]g it is con- -

CANADA.
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sidered how many other existing reports and surveys may be referred to by way
of ¢vidence) to justify the great expense and delay which such a further inves-
tigation would demand ; nor would such investigation add much to the prospect
of a satisfactory solution of questions which are much more of inference than
of fact. That the arbitrators and umpire should be directed to report to Her
Majesty’s Government, and in that report to point out the line which they con-
sider the most convenient and mest equitable, without being tied to the mere
interpretation of the law asit stands. Aund on receiving such a report, whether
unanimously adopted or by a majority, Her Majesty’s Government would pro-
ceed to introduce into Parliament a Bill to carry it into effect.  But, if, within
a specified time, the partics could not agree, then Her Majesty’s Government
would take on themselves the decision of the question by introducing a Bill based
on the terms of the conventional arrangement recommended in the Report of the
Commission of 20th July 1848,

The times which I suggest for the various stages of this transaction are :—That
the arbitrators should hold their first meeting on or before November 1st:—
That if they did not agree on the selection;of an umpirc by November 8th,
that duty should then devolve on Her Majesty’s Government; and that the re-
port should be drawn, and ready for submission to Her Majesty’s Government,
by February 1st. But [ name thesc dates only for the convenicnce of affording
you a hasis for negotiation, being willing to admit of any maodification of them
to which your Lordship and Sir Edmund Head may jointly agree.

As the ultimate procceding must necessarily be by Act of Parliament, it does
not appear to me that any legal formalitics are necessary to give validity to
the proceedings of the referces, which will be in the naturc of a voluntary arbi-
tration only, They might be appointed merely by the Minute of the Governor
and Exccutive Council, and their report merely drawn up in the ordinary form-
of a memorial. And as what I proposed is an arrangement based on existing
data, and not a fresh inquiry, there appears to be no occasion for investing them
with the power of examining witnesses on oath.

I have instructed Sir Edmund Head (to whom I have communicated a copy
of this Despatch) to correspond directly with yourself on the subject of it, and
to arrange with you any further points of detail which may present themsclves,
unless matters should arise rendering a further reference to myself necessary ;
whieh, if my proposal is adopted, I hope may be avoided ; and I have further
authorized him to proceed to Toronto for the purpose of personally conferring
with your Lordship on this subject, if that course should appear to yourself and

to him likely to lead to an adjustment of the question betiv;:len the two provinces.
ave, &c.,

(Signed) GREY.

The Earl of Elgin and Kincardine,
&e. &e. &e.

(No. 215) No. 2.
Cory of a DESPATCH from the Earl of ELciy Axp KiNcarDINE to Earl Grey,

Governmeut House, Toronto,
My Lorp, October 10, 1850,
(Answered 1st November 1850, No. 523, page 32.)

I nAvE the honour to enclose herewith, for your Lordship’s information,
the copy of a Minute of the Executive Council of this province, stating the con-
ditions under which it appears to the Council that the question of disputed
boundary between Canada and New Brunswick may be submitted to arbitration,
with a reasonable prospect of a decision being arrived at which shall be equit-
able and satisfactory to the people of both provinces. The course suggested in
this Minute is adopted in pursuance of the recommendation contained in your
Lordship's Despatch No. 507, of 27th of June, and on a Minute of the Execu-
tive Council of New Brunswick, the copy of which I likewise enclose.

2. In accordance with the permission granted to me by your Lordship in the
Despatch above referred to, I requested the Lieutenant-Governor of New Bruns-
wick to visit me here, for the purposeof conferring with me on this important
subject. I enclose the copy of a communication addressed to me by Sir Ediaund
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Head, expressing his approval of the terms of the Minute of Council of Canada
herewith transmitted. I beg, at the same time, to acknowledge the valuable
assistance which I received from that officer in maturing the necessary arrange-
ments for the settlement of these long-pending questions,
I have, &c.,

(Signed) ELGIN AND KINCARDINE.
The Right Hon. Earl Grey, '

&c. &ec.  &c.

Enclosure 1 in No. 2,

ExtrAcT from a Rerort of the Committee of the Executive Councrt, dated September
30,1850 ; approved by his Excellency the Governor-General,

Tue Committee of Council have had under consideration, upon your Excellency’s refer-
ence, the Despatch of Her Majesty’s Sceretary of State for the Colonies, dated the 27th
day of Junc last, concerning the question of the disputed territory between Canada and
New Brunswick; also a copy of a Minute of the Executive Government of the latter
province, dated the 5th day of September, inst., on the same subject. o

It is (Froposecl in the Despatch of the Colonial Sccretary, that the matter in dispute be
referred to arbitrators who should be directed to report to Her Majesty’s Government that
your Exccllency and the Lieutenant-Governor of New Brunswick should each name an
arbitrator on behalf of the respective provinces, and these two arbitrators should name an
umpire.

s i% is very desirable that this important question be finally scttled, and as the object
of an mbitration is to afford Her Majesty’s Govern. tent more efficient means to effect such
a final sctilement of the respective claims of the two provinces, the Committec of Coun-
cil are of opinion that, under the circumstances of the case, it is advisable that the propo-
sition to refer the matter to an arbitration should be agreed to. As to the terms of such
an agreement, the Committee having duly considered the suggestions offered in the Des-
patcﬁ of the Colonial Secrectary, as well as those made by the Government of New Bruns-
wick, would respectfully recommend the following :—

lst. A new survey of the ground may be dispensed with, all other points being agreed
. upon, as hereinafter proposeg.r

2nd, Itis fully understood that in considering the question referred to them, all fucts,
titles, and documents which may be submitted by eitherof the parties shall be taken into
consideration by the arbitrators, whether existing or bearing date before or after 1763,
leaving it to such arbitrators to determine the value which attaches to each class of proofs.

3rd. Neither province shall be represented by counsel before the arbitrators.

4th, The arbitration shall be held in London, and the arbitrators selected in the mother-
country, )

5th.yThrec arbitrators shall be appointed ; one by the Governor-General of British
North America, and one by the Lieutenant-Governor of New Brunswick, neither of whom

CANADA.

Sit E. Head to
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Enclosure No, 4.

Enel,} in No. 2.

vhall be member of the Imperial Parliament; the third arbitrator to be some member of .

the Judicial Committec of the Privy Council, or some Barrister of eminence and high
standing at the English bar, to be agreed upon by the arbitrators named on behalf of the
provinces; and in case the latter are unable to agree, they are to report the fact of such
disagrecment to Her Majesty’s Secretary of State for the Colonies, and thereupon the
third arbitrator shall be appointed by Her Majesty's Government. The award to be
made by the three arbitrators, or by any two of them. ‘

6th, The arbitrators to be notified of their appointment through the Colonial Office.

7th. When the arbitrators have been appointed, and shall be ready to go into the arbi.
tration, notice to be given to Her Majesty’s Sccretary of State for the Colonies when the
statements and evidence of the respective provinces are to be transmitted to them by him ;
all further statements with references to any published pamphlets, or other works on the
subject intended by the respective parties, to be laid before the. arbitrators to be trans-
mitted by them respectively, both to the Colonial Secretary and the sister province, on
or before the 15th day of November pext; it being, however, fully understood that this
stipulation is not to preclude the arbitrators from consulting any published pamphlets, or
other works which tEe may themselves find in the course of their investigations, nor
from cxamining any documents that they may obtain access to through the Imperial
(i‘rlovernment, though not transmitted or referred to by the respective parties, or either of
them,

8th. The net proceeds of the funds in the hands of both Governments arising from the
disputed territory, to be applied i '
1st. To defray the expenses of the arbitration, : .
2nd. To defray the necessary expenses of running the line as settled.  In case such

funds should prove insufficient, the expenses to be borne equally by the respective
Governments.

3rd. And the balance of such funds to the improvement of the land and water
communication between the Great Falls of the St. John and the St. Lawrence.
9th. The remuneration of the arbitrators to be fixed by the Colonial Secretary.
. B2
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10th. The arbitrators shall report within three months from the first of January next,
unless on the application of the arbitrators, or any two of them, the time shall be extended
by Her Majesty’s Government.

It is further respectfully recommended, that this minute, if approved by your Excel-
lency, be communicated to the Government of New Brunswick, for their concurrence in

the same.
Certified,
The Hon. Col. Bruce, (Signed) J. Josepn, C.E.C.
Government Sccretary.

Enclosure 2 in No. 2.
In Council, September 5, 1850.

Present :—

His Excellency the Lieutenant-Governor,
&e. &e. &e.

Reap a Despatch from Earl Grey, dated the 27th June, together with a correspond-
ence Letween his Excellency the Governor-General and the Licut.-Governor of this Province,
with reference to the boundary ; whereupon—

Resolved,—That the Attorney-General be requested to meet his Excellency the Liecut.-
Governor, at Toronto, for the purpose of conferring with the Governor-General.

Further resolved,—That in the opinion of this Board, as the arbitrators and umpires to be
named as suggested by Earl Grey would have to report to Her Majesty’s Government, it will
save time and secure greater confidence in their impartiality if such arbitrators and umpire be
appointed in England rather than in the colonies. The evidence being wholly documentary,
there can be no difficulty in the decision of the question in London,

That this Board will nominate any person as arbitrator on the part of New Brunswick
whom the Lieut.-Governor and the Attorney-General may select ; but they wish, if possible, that
the umpire selected by the arbitrators should be a member of the Judicial Committee of Her
Majesty’s Privy Council, or some barrister of eminence and high standing at the English bar.
The Council think, moreover, that both the arbitrators, or neither, should be in the Imperial
Parliament.

The Council are also of opinion that it would be expedient, with the consent of the Canadian
Government, to appropriate the net.proceeds of the funds in the hands of both Governments
arising from the disputed territory in the following manuner:—

1. To defray the necessary expense of running the line.

2. To the improvement of the road or water communication between the Grand Falls

of the St. John and the Riviere du Loup.

It is also considered important that the arbitrators and umpire should, if possible, report in
London, before the last day of December in the present year, and that the intention of Her
Majesty’s Government to introduce a Bill into the Imperial Parliament for the purpose of
settling a particular line of boundary should be announced officially to the Licut.-Governor of
this province before the 1st day of February, 1851.

Finally, the Council are most desirous that the matter should be brought to a speedy and
amicable termination; and therefore, in expressing these opinions, they do not intend to make
such conditions indispensable, or to fetter the discretion which the Lieut.-Governor, acting
with the advice of the Attorney-General, may see fit to exercise when at Toronto, with a view
to an immediate settlement.

Placed in the hands of his Excellency the Governor-General, September 27, 1850.

(Signed) Epmunp Heap,

Enclosure 3 in No. 2.

SiIr, Government House, Toronto, October 1, 1850,
Wirn reference to the conference which I had yesterday with your Excellency, on the
subject of the arbitration proposed by Earl Grey for the settlement of the question of
boundary between the provinces of Canada and New Brunswick, I have the honour to
transmit herewith the copy of a Minute of the Exccutive Council of this province, which will,
I trust, be satisfactory to you.
I have, &e.,

His Excellency (Signed) EiciN AND KiNCARDINE.
Lieut.-Governor Sir Edmund Head, Bart.,
&c. &e. &e.
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Enclosure 4 in No, 2.
My~ Lorp, Torounto, October 1, 1850.
I ®mavE the honour to acknowledge your Lordship’s letter of this day, with its
enclosure.
Acting on behalf of the Government of New Brunswick, I begxto express my assent to the

terms laid down in the Minute of Council transmitted by your Excellency.
I have, &c.,
His Excellency the Governor-General, (Signed) Epxuxp Heab.
&e. &e. &e.
(No. 60.) No. 3.

Extract of a DESPATCH from Lieut.-Governor Sir EpMonp Heap, Bart. to
Farl Grey, dated Government House, Fredericton, New Bruaswick, Octo-

ber 24, 1850.
(Received November 11, 1850.)

1. I Bave the honour to inform your Lordship that, after communicating
with his Excellency the Governor-General, on the 5th of September last, I laid
your Despatch of June 27, with reference to the Canadian boundary, hefore my
Executive Council.

12. £ Minute of Council was then approved by me, of which a copy is en-
close

In pursuance of that minute, and of your Lordship’s instructions, I pro-
ceeded to Canada, and on the 25th of September I met his Excellency the Earl
of Elgin at Toronto. The Hon. Mr. Wilmot, as a member of my Executive
Council, was also there by appointment.

3. After some conversation with Lord Elgin, a copy of the minute of my
Council of September 5 was placed in the hands of his Excellency’s advisers,
and on three several days a conference took place hetween myself and the
the Governor-General, in the presence of his Executive Council and of Mr.
Wilmot.

4. The result of these conferences was, that we agreed to certain terms as the
basis of an arbitration to be conducted in London, as being better calculated to
sccure confidence in the impartiality of the arbitrators, and less delay in report-
ing to Her Majesty’s Government, than any arbitration in the Colonies could be.
These terms will have been transmitted to your Lordship by the Earl of Elgin,
as being in the form of a minute of the Canadian Council. It is, however,
perhaps necessary that I should attach a copy of them to this Despatch, and I
have accordingly done so.

5. The Governor-General then formally communicated the minute to me,
and I, as on behalf of New Brunswick, signified my concurrence in it.

I trust your Lordship will approve of the precautions taken to ensure fairness:

and impartiality without unnecessary delay, and that you will see the expe-
diency of our proposal of applying the balance of the disputed territory funds
(if any) to improving the communications between the provinces.

6. My Council met again yesterday, October 23, and I then approved a
minute recognizing the steps taken by myself on behalf of this province, and
nominating two persons as arbitrators. Two are named in order that if one
refuse the office, the other may be applied to, and no delay may arise.

. These persons are gentlemen conversant with questions of English and inier-
national law, and either of them would be fully competent to form a fair and
impartial judgment on the questions at issue.

7. I have to request, therefore, that your Lordship will cause application to
be made to Dr. Travers Twiss in the first place, and should he decline the office,
then to Dr. Robert Phillimore. It will be seen that by the Canadian minute
(9th clause) the remuneration of the arbitrators is to be fixed by your Lord-
ship. I assume thatthe arbitrators will have access to all documents and papers
relating to this subject at present in the Colonial office, and it does not; there-
fore, seem probable that any additional information will be required from
hence. The arguments on behalf of New Brunswick are pointed out pretty
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clearly in our minutes of Council, and in the Commissioners’ Report. Should
any fresh information present itself, it will be sent by me within the time pre-
scribed by the Canadian minute, subject, of course, to the exceptional proviso
in the seventh clause of such minute. -

8. As the arbitrators will have reported before the end of March, I should
hope that nothing will prevent the Act for the settlement of the question passing
in the next session of the Imperial Parliament—an object of great importance
to this colony.

Enclosure 1 in No. 3.

Exrracr from a Rerort of a Committee of the Honourable the Exccutive Council on
matters of State, dated 30th September, 1830, approved by his Excellency the Governor-
General in Council on the same day.

‘Tae Committee of Conncil have had under consideration, upon your Excellency’s
reference, the Despatch of Her Majesty's Secretary of State for the Colonies, dated the
27th day of June last, concerning the question of the disputed territory between Canada
and New Brunswick; also a copy of a minute of the Executive Government of the latter
province, dated the 5th day of September instant, on the same subject.

1t is proposed in the Despatch of the Colonial Secretary, that the matter in dispute be
referred to arbitrators, who should be directed to report to Her Majesty’s Government;
that your Excellency and the Lieutenant-Governor of New Brunswick should each name
an arbitrator on behalf of the respective provinees ; and these two arbitrators should name
an umpire.

As ilr? is very desirable that this important question be finally settled, and as the object
of an arbitration is to afford Her Majesty’s Government more sufficient means to effect
such a final scttlement of the respective claims of the two provinces, the Committee of
Council are of opinion that, under the circumstances of the case, it is advisable that the
proposition to refer the matter to an arbitration should be agreed to. As to the terms of
such an agreement, the Committce having fully considered the suggestions offered in
the Despatch of the Colonial Secretary, as well as those made by the Government of New
Brunswick, would respectfully recommend the following :—

Ist. A new survey of the ground may be dispensed with, all other points being agreed
upon, as hereinafter proposed.

2nd. It is fully understood that in considering the question referred to them, all facts,
titles, and documents which may be submitted by cither of the parties shall be taken into
consideration by the arbitrators, whether existing or bearing date before or after 1763,
]cavi;g it to such arbitrators to determine the value which attaches to each class of

roofs,
P 3rd. Neither province shall be represented by counsel before the arbitrators.

4th. The arbitration shall be held in London, and the arbitrators sclected in the
mother-country.

5th. Three arbitrators shall be appointed, one by the Governor-General of British
North America, and one by the Licutenant-Governor of New Brunswick, neither of whom
shall be members of the Imperial Parliament ; the third arbitrator to be some member of
the Judicial Committee of the Privy Council, or some barrister of eminence and hich
standing at the English bar, to be agreced upon by the arbitrators named on behalf of the
Provinces; and in case the latter are unable to agree, they are to report the fact of such
disagreement to Her Majesty’s Sccretary of State for the Colonics, and thereupon the third
arbitrator shall be appointed by Her Majesty’s Government. The award to be made by
the three arbitrators, or by any two of them.

6th. The arbitrators to be notified of their appointment through the Colonial Office,

7th. When the arbitators have been appointed, and shall be ready to go into the arbi-
tration, notice to be given to Her Majesty’s Secrctary of State for the Colonies, when the
statements and evidence of the respective provinees are to be transmitted to them by him,
All further statements with references to any published pamphlets or other works on the
subject, intended by the respective parties to be laid before the arbitrators, to be trans-
mitted by them respectively, both to the Colonial Secretary and to the sister province, on
or before the 15th day of November next; it béing, however, fully understood that this
stipulation is not to preclude the arbitrators from consulting any published pamphlets or
other works which they may themselves find in the course of their Investigations, nor from
cxamining any documents that they may obtain access to through the Imperial Govern-
ment, though not transmitted or referred to by the respective parties or either of them.

8th, The net procceds of the funds in the hands of both Governments arising from
the disputed territory to be applied,

1st, To defray the expenses of the arbitration.

2nd. To defray the necessary expenses of running the line as settled. In case such

funds should prove insufficient, the cxpenses to be borne equally by the respec-
tive Governments,
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3rd. And the balance of such funds to the improvement of the land and water com-
munication between the Great Falls of the St. John and the St. Lawrence.
9th. The remuneration of the arbitrators to be fixed by the Colonial Secretary.

10th. The arbitrators shall report within three months from lst January next. unless,
on the application of the arbitrators, or any two of them, the time shall be extended by
Her Majesty’s Government. .

It is farther respectfully recommended that this minute, if x;pproved by your Excellency,
be communicated to the Government of New Brunswick for their -concurrence in the
same.

© (Certifi
* , (Signed) J. Josery, C. E. C.

Enclosure 2 in No. 3.
In Council, October 23, 1850.
Present—
His Excellency the L1EUTENANT-GOVERNOR, &c. &c. &c.

His Excellency the Licut.-Governor laid before the Council a copy of a Report
approved in the Exccutive Council of Canada by his Excellency the Governor-General
on the 30th of September last, together with a correspondence between himself and the
Governor-General on the subject of such minute.

The Licut.-Governor and Council now express their approval of the terms agreed on in
such minute and correspondence with reference to the arbitration on the boundary, and
hereby nominate one of the following persons as arbitrator on the part of New Bruns-

wick :—
Travers Twiss, D.C.L,
Or if he declines to undertake it, then— '
Roserr Paituivore, D.C.L.

(No. 226.) No. 4.
Cory of 2 DESPATCH from Governor-General the Earl of ELcIN AND
KiNcarDINE to Earl GREY. .

Government House, Toronto,
October 31, 1850.
(Received November 18, 1850,)
(Answered November 29, 1850, No. 535, page 32.)
My Loxrp,

In pursuance of the Minute of the Executive Council of this province
which was concurred in by his Excellency Sir Edmund Head on behalf of the
Government of New Brunswick, and a copy of which I forwarded to your
Lordship in my Despatch No. 215, of the 10th instant, I have now the honour
to transmit herewith the copy of a further Minute of Council, covering a report

CANADA,

Encl. 2in No. 3.

No. 4.

Enclosure No. 1,
31st Oct., 1850,

of the Commissioner of Crown Lands and sundry documents on the subject of Enclosure No. 2. ,

the disputed territory between Canada and New Brunswick.

2. I beg that your Lordship will cause the several documents enumerated in
the Schedule, which accompanies this Despatch, to be laid before the gentlemen
who may be appointed to arbitrate on this important case; and that you will
have the goodness to request Thomas Falconer, Esq., Barrister, to act as arbi-
trator on behalf of this province.

I have, &c.,

(Signed)  ELGIN AND KINCARDINE.

The Right Hon, Earl Grey,
&e. &c. &ec. .

-

Report of Com-
missioner of Crown
Lands,
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Enclosure 1 in No. 4.

ExtracT from a2 RErorT of a Committee of the Honourable the Executive Couﬁcil on
Matters of State, dated 31st Octaber, 1850, approved by his Excellency the Governor-
General in Council on the same day.

Tar Committee of Council have had under consideration, upon your Excellency’s
reference, the Report of the Honourable the Commissioner of Crown Lands, dated the 30th
October instant, on the subject of the disputed territory between this province and New Bruns-
wick, together with the several Reports of the said Commissioner on the same subjeet, and
respectively dated the 10th and 27th March last, and the 7th October instant.

he Committee concur in the said Reports, and respectfully recommend that the same be
approved by your Excellency.

And in conformity with a former Minute of Council, dated the 30th September last, the
Committee respect{ully recommend that copies of the said several Reports, and Appendices
and Schedules thereunto annexed, as well as a copy of this Minute, should it meet with your
Excellency's approbation, be transmitted, in due time, both to Her Majesty’s Secretary of
State for the Colonies and his Excellency the Lieut.-Governor of New Brunswick.

The Committee further respectfully recommend, as a gentleman in whom every confidence
can be placed for the performance of such important duty, Thomas Falconer, Esquire, of the
English bar, to act as arbitrator in this matter on behalf of this province, and that, in com-
pliance with the Minute of Council above referred to, he be requested, through the Colonial
Office, to accept of the appointment.

The Hon. Col, Bruce, (Certified) J. Joseen, C. E. C.
Government Secretary.

Enclosure 2 in No. 4.

Crown Land Department, Toronto,
March 27, 1850.

In obedience to his Excellency the Governor-General’s Order of Reference, dated -15th
March, transmitting copy of a Despateh from the Right Hon. the Secretary of State for the
Colonies, and enclosing a Despatch from the Lieut.-Governor of New Brunswick on the
subject of a Report of the Executive Council of New Brunswick relative to a certain Act of
the legislature of that province to divide the county of Carleton, a copy of which Report is
therewith accompanying, the undersigned has the honour to lay before his Excellency in
Council the following remarks in reference to certain parts of the Report of Council of New
Brunswick, in connexion with the question of boundary pending between that province and
Canada, requesting leave to premise that the delay of about eighteen months that has taken place
since the receipt of the Despatch of the Secretary of State, dated 26th August, 1848, trans-
mitting the Report of the Commissioners, or about ten months since the receipt of the Despatch
of the Sccretary of State, transmitting tracings of the maps referred to in that Report,
without Her Majesty's Grovernment being in possession of the decision of the authorities of the
province upon the Report of the Commissioners, has been, apart from the time necessary for
the proper investigation and due consideration of the subject of that Report, wholly unavoid.
able under the peculiar political circumstances of this province, and the consequent removal
of the public departments to Toronto,

The authorities of New Brunswick in the mean time, on the plea of injury and inconvenience
sustained by that province in consequence of the protracted delay above mentioned, appear to
have been urging Her Majesty’s Government to obtain the confirmation of the Act in question
by the Queen—an Act which the province of New Brunswick, under the unsettled state of
the question of boundary with Canada, was not justified in passing—and to which the Imperial
Government, with a just sense of deference and consideration in respect to the legal claims of
this province, very judiciously did not advise the Queen’s assent, from the apprehension lest its
confirmation should give rise to a further difference concerning territorial limits.

About the period at which arose the differences under the Treaty of 1783, between the United
States and the government of Canada, the well-known range of highlands in the vicinity of
the Graud Falls on the River St. John's, in connexion with, and in continuation of, the high-
lands or ¢ height of land ™ at the head of the Connecticut river to the Bay des Chaleurs, were
considered by Cunada as its southern boundary under the Royal Proclamation of 1763, and
the Quebec Act of 1774 ;* a circumstance which the proceedings of the executive authorities
of this province, in 1784, as well as the correspondence of George Sproule, Esq., Surveyor.
General of New Brunswick, and of Major Holland, the Surveyor-General of the province of
Quebec, } sufficiently manifest; whilst the view thus entertained of the southern boundary of
Canada, according to those public Acts, is powerfully sustained in the argument of Her
Majesty's agent under the Treaty of Ghent.

During the discussion and inquiry which the differences above adverted to between Great
Britain and the United States gave rise to in the adjustment of a line of boundary, this pro-
vinee did not attempt, certainly, to organize any part of the territory in dispute, whilst it
became a necessary measure on the part of the Imperial Government to limit the jurisdiction
of the province of New Brunswick to the Little Falls on the river Madawaska, under the

* See extracts of a pamphlet publishe;l in New Brunswick, 1839,
t Report of Alphonse Wells, Esq.  Appendix 32.
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Despatch dated- 8th April, 1830, of the Right Hou. Sir George Murray, Secretary of State
for the Colonies, addressed to Sir James Kempt, then Lieut.-Governor of Lower Canada,

The assertion, therefore, in the Report of the Council of New Brunswick, that ¢ the Cana-
dian claims to any portion of the territory claimed by New Brunswick were never made or
heard of until some time after the Treaty of Washington, for several years subsequent to that
treaty,” is at the least as surprising as it is unfounded ; whilst the earliest maps of the country
delimit the disputed territory lying west of the due north line to the Ristigouche as lying within
the province of Canada.

Agreeably to the limits assigned respectively to both provinces, under the Despatch above
cited, at the Little Falls, situate about 30 miles above the Grand Falls, each province exercised
its jurisdiction in respect to the seizure of timber cut or any depredation committed upon the
disputed territory, as appears by the letter of Sir Archibald Campbell. Lieut.-Governor of New
Brunswick, dated 4th August, 1836, Since the Treaty of Washington in 1842, this province, on
the application of individuals wishing to lumber in that part of the territory within the jurisdic-
tion assigned to Canada, granted certain licences for cutting timber on the land lying between
the River Madawaska and the River St. Francis, or boundary of the province; against which
the province of New Brunswick remonstrated, and therefore rendered absolutely urgent the
settlement of the question of boundary with this province, as well as of suspending the further
action of the Government for the organization of this part of its territory into townships, as
contemplated by the instructions for a preliminary survey of the Upper St. John, in 1843,
under the authority of the Executive Government of Canada.

During the unsettled state of the question of the line of boundary with New Brunswick, in
order to avoid collision between the lumbering parties, this province desisted from taking any
active measure towards the improvement of the territory disputed by New Brunswick, even
within its jurisdiction ; whilst the province of New Brunswick, by the Act which its Legislature
has passed as far back as 1845, erecting into a new county a territoré beyond the limits of its
Jurisdiction, has departed from the injunction of the Despatch of Sir George Murray.

The undersigned, under the circumstacces above stated, is not aware of any authority in the
Exceutive of New Brunswick to appoint a seizing officer, or to seize any imber within the
Canadian jurisdiction, whilst he would recommend to the consideration of his Excellency in
Council the propriety of naming one or more persons to examine the disputed. territory within
the jurisdiction of Canada, with a view of ascertaining the depredations committed, and to
seize the timber cut without licence or authority from this province upon the disputed territory,
as apprehended by the Despatch of the Lieut.-Governor of New Brunswick, on which subject
the undersigned begs to advert to a recent Report from the Assistant Commissioner of Crown
Lands, dated 14th March instant.

The Report of Council, in adverting to the survey of the country by * disinterested and
competent Commissioners,” announces the assent (at the apparent sacrifice of a portion of its
territory) of the Government of New Brunswick to the line of boundary proposed in the
Report of the Commissioners; of so much importance did that Government consider the
settlement of the whole question. .

It cannot be doubted that the Government of Canada is equally ardent for a settlement of
a line of boundary with its sister province of New Brunswick, whilst, on the other hand, she is
compelled to record her dissent against the line of boundary proposed by the Commissioners
in their Report on the result of their exploration of the country, and the investigation of the
strict legal claims of the provinces at issue, a line which would in effect deprive Canada not
only of a large extent of territory situate between the Tobique ridge of mountains and the
Ristigouche, but to a larger extent lying west of the due north line, as demonstratively shown
in the Report which the wndersigned has had the honour of laying before the Governor-
General in Council, and whereupon the Executive Government of the province have taken
action according to the approved Report of Council, dated February, 1849. To Canada the
adjustment of its southern boundary is of far higher importance than appears to be estimated
in New Brunswick, inasmuch as the extension of the settlement beyond the boundaries of
these seigniories occupying the valley of the St. Lawrence is, to the great injury of its inhabit-
ants, restricted, although the rapid tendency to settle the disputed portion of its territory,
composing chiefly the county of Rimouski, 1s with difficulty repressed, because the Govern-
ment of this-province withholds making any disposal of the public lands therein uatil the
the boundary with New Brunswick shall have been definitively drawn.

Disregarding the right of Canada to the disputed territory as a question of boundary,
the province of New Brunswick appears to have issued grants of<the land on the north
bank of the River St. John, “in virtue of the equitable provisions of the Treaty of
Washington, whilst the Courts of that province have extended jurisdiction over the whole
of the settlements upon the Upper St. John, since the organisation of that province.”

The Treaty of Washington does not appear to give such powers to New Brunswick.
The - provisions of the ‘Third Article of the Treaty are purely commercial, and the
omission therein, whether intentionally or through ignorance of the territorial right of
Canada to the country lying north o¥ the American conventional line, of inserting the
word * Canada” along with the words “New Brunswick” cannot impair or affect “the
strict legal right of this province to the territory ceded to Her Majesty under that treaty,

‘The authoritics of New Brunswick, under their interpretation of the treaty, appear to
have taken legislative action for the opening of roads for the advantage of the settlements
along the River St. John; 'but it is also true that large sums of money for improving the
communication called the “Temiscouata portage road” have, at different times, been
- voted by the Legislature of Lower Canada, as well as large sums of money expended in




CANADA.

Words deseriptive of
the eastern houndary to
he construed in a sense
correspundent with the
ather parts of the
Treaty.

Br. Com. Rep.,p. 52.

The phraseclogy of the
Treaty in this instance
accords with the Pro-
clamalion of 1763.
8r. Com. Rep.,p.
151, &e. ; 237, &e.

Mars I1ill, the first 3
highlund intersected
by the due north Jine
and a continnation of
highlands from thence
to the head of the
Comnecticut,

Br. Com. Rep., .
70, &e. ; p. 230, &
Ibid. p. 119, &e.

Thid. p. 64.

10 PAPERS relative to the DISPUTED BOUNDARIES

the opening and maintenance of the Canadian portion of the mail road, viz., from Fort
Ingal and Lake Temiscouata, and along the Madawaska River to the Little Falls at its
confluence with the River St. John. ~ The Act of the Legislature of this province,
9th Vict., chap. 15, alluded to, extending municipal advantages to the inhabitants of the
Magdalen Islands, and to certain localities in the Coun% of Sagucnay, and to that part
of the County of Rimouski, known as the  Madawaska Territory,” was predicated upon
the cxisting limits of the province, as exhibited on the ancient as well asTater maps of the
British North American provinces, and cannot, as appropriating no territory whatever,
be of that nature and importance as to be brought on a parallel with the Legislative Act
of New Brunswick, already quoted, which erccts into a county a-portion of this provinee,
and it, therefore, cannot compromisc any claim of New Brunswick in the settlement of the
line of boundary by the Imperial Government, whilst the citation of the Canadian Act
in the report under consideration is an additional proof that the New Brunswick au-
thorities were well aware of the claims and views of Canada respecting that territory.

Although the Government of Canada, whilst it has refrained during the adjustment of
the question of boundary with the sister province from disturbing the jurisdiction assumed
by the latter over all the scttlements on the Upper St. John, or pressing the provisions
of the Canadian legislative enactment, it is satisfactory to have to report the earnest
desire of the inhabitants (with few exceptions) in that part of the County of Rimouski,
called the “Madawaska Territory,” to belong to Canada rather than to New Brunswick,
the laws, customs, and language in the former being more congenial and better adapted
to them than those of the latter, whilst, on the grounds of commercial intercourse, its
inhabitants would be greatly benefited, as more fully stated in their petition, a copy of
which is herewith transmitted.

The undersigned would, therefore, apprehend, that the confirmation by Her Majesty
of this Act of the Legislature of New Brunswick would considerably complicate the
present_question of boundary with Canada, inasmuch as such confirmation might be
assumed as an approval by the Imperial Government of the line of boundary proposed
in the report of the ‘Commissioners appointed by Her Majesty to investigate the
respective claims of this province and New Brunswick to the territory ceded under the
Treaty of Washington, against which a preliminary report was submitted by this depart-
ment as early as the 21st October, 1848.

All which is nevertheless most respectfully submitted.

I have, &c.,
Hon, James Leslie, J. H. HiLw.
Provincial Secretary, &ec.

—————

Extracts from the Cosmprypium of the British Agent the Hon. Warp CHipmaw, Chicf
Justice of the Provinee of New Brunswick, before the Commissioners under the Treaty
of Ghent, 1821.

It is here observable, that the words subscquently used in the treaty designating
the castern boundary of the United States taken m their literal and individual sigmifi-
cation would involve a construction inconsistent with the other parts of the Treaty, and the
facts within the knowledge of the framers of it, from which the inference is so clear that
the dividing highlands are not to be sought in the due north line ; and if the construction
above given to the first words be correct, the subsequent words must be interpreted in a
corresponding sense, so as ““to give,” in the words of Vattel, “to each expression not so
much the signification which it may individually admit of, but that which it ought to have
from the contract and spirit of the discourse.”

The peculiar phrascology of the Treaty in this instancc also aceords with the description
of the boundaries of Quebee in the Proclamation of 1763, and the Act of Parliament of
1774; the highlands referred to in these documents, along which the line is to pass, being
the same conspicuous height of land well known at that day as containing the sources of
rivers lying very near to cach other and flowing in opposite dircctions. These highlands
are also at the western extremity of the line where the original description of boundary
in this quarterin the Proclamation of 1763 commences, and from whence the line is to
proceed castwardly to the Bay of Chaleur, Now it is cvident from an inspection of the
map, that a line continucd around the sources of the St. John and Ristigouche, or, in
other words, dividing these rivers from rivers falling into the River St. Lawrence, will be
carried to Cape Rosicr without ever striking the Bay of Chaleur. Neither the line of
the Proclamation. therefore, nor that of the Act of Parliament, was intended to divide
thesc rivers. But a straight line drawn from the Connecticut to the Bay of Chaleur,
running, in the first instance, along the heights of land, does not widely differ from the
line of boundary claimed on the part of Iis Majesty in the present case.

The first highland which the line drawn duc north from the source of the St. Croix,
the first line of the north-west angle meets s Mars Iill, a mountain distant about six
miles westerly from the River St. John, from the banks of which river it rises gradually,
and is formed into two peaks, the one upwards of 1,200 feet, the other of 1,500 ﬁ:et above
tide-water in the St. Lawrence. The height of land above mentioned has been traced
by Mr, Campbell, 2 surveyor under the present Commission, extending casterly for many
miles in a distinet and unbroken ridge. and afterwards, as the results of the other surveys
fully prove, in a succession of mountains and ridges to that part of the due north line
which intersects Mars Hill. And itis here to be observed, that the term highlands is
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cvidently used: in the treaty as denoting high or mountainous. tracts eclevated above the CANADA.
circumjacent country, in which the. rivers to be diw?ded were considered to have. their -_
sources, and as forming conspicuous landmarks by which the boundary would be obviously

designated.

This line of boundary along the highlands dividing the rivers last mentioned fully Thisline of boundary
satisfies the words of. the Treaty, corresponds with its obvious spirit and intention, and, couformabie tothe
moreover, accords with the description. of the southern boundary of Quebee, originally mreuy, and to the
desionated in the Proclamation of 1763,.afterwards in the Act of Parliament of 1774, to Proclamation in 1763,
wfiﬁthe framers of the Treaty of 1783 may have had a general reference, although their Br. Com. Rep.,
ignorance of the country castward of the heights of land rendered the locality of this P 268, &c. seq.

of the boundary of Quebec altogether uncertain, and the words of the Treaty are not
the same with those cither of the Proclamation or of the Act of Parliament, which also
differ from each other. - :

The American. Commissioners alse assumes that the term « highlands ™ in the Treaty does Am. Com. Rep.,
not mean lands of any peculiar elevation, but such lands only. *¢ as lie between the sources of p. 10.
waters running in contrary directions.” But it is evident that the framers of the Treaty con-
templated highlands forming a matural fence through the country, like the height of land
which was known to them, and which: is remarkable for its elevation, some of the mountains in
this height of land being 2,000 feet, and several of them upwards of 1,500 above tide-water in vide Table of
the St. Lawrence, This assumption of the American Commissioner, however, is accounted Heights, Map4 in.
for by the fact, that throughout by far the greater part of the line of boundary claimed by the Atlas.

United States thereis no appearance of highland whatever. 1}3":,, f:om. Rep-,

ixTRACT from the RerorT of the Commissioners ap&ointed by the QUEEN on the disputed
Boundary between Caxapa and New BRUNsWiICK. :

Tuese can have litfle effect on the question of title, for the same differences of opinion
that now agitate the two provinces.on this subject existed as early as 1785 ; and itis clear they
have not been adjusted or waived: from that time to the-present.

ExTracTs of a PAMPHLET supposed to have been written by the Hon. Wayd Chipman,
intituled, * Remarks upon the disputed points of Boundary, under the filth Article of the
Treaty of Ghent, principally compiled from the statements laid by the Government of
Great Britain before the King of the Netherlands as Arbiter. St. John, New Brunswick,
1839.”

THE point remaining to be noticed is the state of actual possession and jurisdiction in Page 60.

the disputed territory ; and on this point a series of important facts and documents will be
resented. .

d There is, on the Public Records at Quebec, a grant or concession from the French Govern-
ment of Canada, to a French subject, of a territory called the Fief of Madawaska, dated on
the 25th November, 1683, eight years prior to the date of the Massachusetts Charter, which
forms the basis of the American claim. This Fief of Madawaska includes the whole of the
Temisquata Lake, and nine miles further in length down the Madawaska River, extending in
depth six miles for the whole distance, as well around.the lake as on each side of the river.

In the % Quebec Gazette™ ofthe 24th January, 1765, there is a. notice issued from the officc Page 61,
of the Provincial Secretary of that province, by which all Canadian inhabitants are prohibited
from interfering with the hunting-grounds.of the Indians, “ down to the Great Falls of the
River St. John :” this is an act of clear jurisdiction by the Government of Quebec down to the
place mentioned in the notice, viz., the Great Falls of the River St. John; and such a juris-
diction could not have been exercised had not the place have been deemed to be within the
limits of the Province of Quebec, according to the bounds described in the then recent Pro-
clamation of 1763,

In the month of November, 1784, Charles Nichau Noiste, a native Indian, was tried and
convicted inthe Court of King's Bench, at Quebec, for the murder of one Archibald M¢Neil, at
Madawaska. The place where the offence was committed is thus described in the indictment,
¢ near unto the village of Madawaska, in the district of Quebec, in the Province of Quebec.”

The Province of Quebec continued to claim, and in some instances to exercise, jurisdiction, Page 62.
down to the Great Falls of the River St. Johu, until the year 1792, as will appear from the
following documents :— S

1. Proceedings in-the Court of Common Pleas at Quebec.
2. Extract from the * Quebec Gazette,” of 10th November, 1791, of a Sheriff’s Notice. ~ Poge 63.
of the sale of lands of Pierre Dupere, at Modawaska, at the suit of Anselme and Michel
Robichaud.
3. Minutes of the Executive Council of the Province of Quebe, relative to the Temis- Page 64,
quata Road, 7th July, 1785,
4. Minutes of the Executive Council ofthe Province of Quebec, 9th July, 1787. Page 65,
5. Report of the Committee of Council appointed to consider the. Boundary between
the Provinces of Quebec and New Brunswick, and the means of encouraging the commu-~
nication, and settle the-lands in that vicinity,, ’ '

6. Judgment-of the Court of Common. Pleas at Quebec. N Page 6.
7. Report of the Solicitor-General and Surveyor~General. Page 67.
8. Minutes of the Executive Council of the Province of Quebec, 4th August, 1792: Page 69. |

9. Extract from &' list of :the. parishes. in: the. Province of Quebee, contained .in the

C2

Minutes of the Executive Council of that province, for the year 1791.

LY
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These documents clearly prove the unsettled eondition, in point of fact, of the eastern part of
tire southern houndary of the Government of Quebec, from the Bay of Chaleurs along the
highlands, They also show that immediately after the Treaty of 1783, when settlements
began to be made on the upper part of the River St. John, pretensions widely different were
set up by the respective Provinces of Quebec and New Bruswick as to this boundary. The
discussions between these provinces upon this subject appear to have been terminated with the
Jroposition made by the Government of Quebec, on the 4th August, 1792, to call on the
Government of the mother-country to adjust the limits between them. At this period, the
question of what was the true River St. Croix intended in the Treaty of 1782, had arisen
bstween Great Britain and the United States, The decision of this question, upon which the
very starting point of the boundary of the United States in the interior necessarily depended, was
provided for in the Treaty of 1794 ; und, since that time, the other subjects of difference
between the two powers on points of boundary have been in a gradual process of development
aud decision, the most important among them being that which forms the subject of these
vemarks, The conflicting intercolonial claims between Canada and New Brunswick as to the
southern boundary of the former, have been awaiting the issue of the national controversy, and
the result of this controversy will undoubtedly have a material influence on the judgment of
the mother-couutry in the future adjustment of these provincial boundaries.

No, 165.—~On the Report of the Commissioners on the Boundary-lite between New Bruns-
wick and Canada,

Crown Lands Department, Montreal, Octover 21, 1848,

IT was intended to postpone the consideration of the Report of the Commissioners
appointed by the Queen to investigate and report upon the respective claims of Canada and
New Brunswick, respecting the territory in dispute between them, until in possession of the
maps alluded to in Earl Grey's letter of the 26th August, transmitting the Report; and
which, it is to be hoped, will be accompanied by the exploring Commissioners’ observations on
the result of their field operations; but the recommendations of the Report are so greatly at
variance with what the people of Canada were led to expect from their long-settled conviction
of their right to a territory which, if acknowledged as British, could, by no possibility, belong
to any other provinee than Canada, that it may be unadvisable to allow the Report to remain
any longer unnoticed. Silence might be construed as a tacit acquiescence in the views of the
Commissioners against which this province must strongly protest,

New Brunswick, a province of comparatively recent creation, and a dismemberment of
older provinces, was, by proclamation under its former designation of Nova Scotia, and by
subsequent documents, bounded at the west by the River St, Croix, and a line due north to be
extended to the southern limits of Canada. This line, in position, irrespective of courses of
rivers, or any other consideration whatsoever,

It has been established in the field, and formerly acknowledged by the Governments of
Great Britain and the United States, up to the River St. John, there cannot be the slightest
difficulty in extending it from that river even to the shores of the St. Lawrence, West of that
line New Brunswick can have no legal or even equitable claim. It therefore vequired much
ingenious and specious argumentation on the part of Mr. Johnson (the Report is evidemly
drawn by a lawyer, not by a military man), based altogether upon presumed or supposed in-
tentions, and skilfully commencing the discussion of the boundary at what ought naturally to
have been its closing point, to enable the Commissioners to suggest a deviation from the due
north line, which, if carried into effect, would virtually amount to the spoliation of one province
for the aggrandizement of the other.,

On the southern boundary of Canada, from the western extremity of the Baie de Chaleur,
westward to the due north line, which is to form the northern limits of New Brunswick, it would
be premature to offer any remark until the maps and Report of the gentlemen intrusted
with the exploration which was to enable Her Majesty's Government to decide on the claims
of the two provinces have been received. It is, however, difficult to imagine what new
feature has been discovered in the general aspect of the country to justify their joining in the
Report in question.

In the mean time it is well to observe that there is an important feature in the present
question which ouglt not to be lost sight of. At the time New Brunswick was erected, the
sovereign had an undoubted right, not only to ussign to each province what limits he saw fit,
but even (it is presumed) to take from the acknowludged territory of one province to add to
that of another, without consulting cither. Bul the Imperial Act, which has transferred the
Crown lands to the provinces, has, it would scen, circumscribed the power of the Sovereign in
that respeet, by giving the provinces an interest in the soil, and a sort of ownership which they
did not previously possess, The question of limits, therefore, now invelves one of property,
which (unless imperial interests intervenc) must be decided by the strict legal rights of
the parties.

It is to be hoped that Her Majesty's Government will be induced to suspend all further
action on this Report until such time as the claims of Canada can be laid fairly before them.

It must be remarked, however, before concluding these observations, that the perusal of the
Commissioners’ Report must leave a painful impression on the inhabitants of Canada, that
their interests have not been sufficiently consulted in the nomination of Mr. Johnson as one,
and apparently as the adjudicating Commissioner. ) ,

As a supposed disinterested party, he may have been intended as an umpire, but the whole
tenor of the Report shows him the decided advocate and specinl pleader of the cause of New

Brunswick.
(Signed) T. BOUTHITHER,




between the PROVINCES ¢f CANADA and NEW BRUNSWICK, 13 ’

SIR, Government House, Fredericton, August 4, 1836, CANADA.,

I mavE the honour to acknowledge the receipt of your letter of the 29th ult, reporting -
your arrival at Madawaska, by order of his Excellency the Earl of Gasford, for the purpose
of examining into the depredations reported by me as having been committed within the limits
of the disputed territory. ‘
"hat these depredations have been carried on to @ very great extent I have but too much
reason to believe; and this, I have no doubt, you will find to be the case in the course of your
investigation. ,
To afford you every information on this subject, I have directed J. A. McLaughlan, Esq.,
the Warden of the disputed territory, to join you without delay; he is well acquainted with
every step already taken in regard to the question under discussion, as well as the matter that I
now wish particularly to be followed ; and T trust that your united exertions will lead to the
conviction of all the parties concerned in the crime of having daringly and lawlessly cut great
quantities of timber on Crown lands, whether in the jurisdiction of Canada or New Brunswick,
of course equally culpable. '
Great efforts will, I doubt not, be made by the parties accused to make it appear that a
proportion of the said timber was cut on granted ‘lands, but of that you will be able to satisly
yourselves by personal inspection on the spot.
: I have, &c.,

J. Bouchette, Esq., D.S. G-, (Sigued) ARrcaipAlp CAMPEELL,
&e. . Lieut.- Governor,
Sis, Quebec, October 15, 1836.

In pursuance of the commands of his Excellency the Governor-in-Chief, and the
instructions accompanying your letter dated the 22nd July last, in which his Lordship is
pleased to name and appoint me agent on the part of this province to investigate the extent of
the depredations which had been reported by his Excellency Sir Archibald Campbell, Lieut.-
Governor of the Province of New Brunswick, to have been committed in the eutting of pine
timber, by sundry lawless offenders, on the territory in dispute at the Madawaska. °

I have the honour most respectfully to report, for the information of his Excellency the
Governor-in-Chief, that having repaired to the river Madawaska, I thence, on the 29th of said
month of July, communicated by letter -my arrival, and the object of my ‘mission to his
Excellency Sir Archibald Campbell, requesting at the same time further instructions for my
guidance from the authorities of that province. . .

Waiting these instructions, I proceeded in the mean time to examine and explore the different
ways and roads attached to and connected with the lumbering camps and brows, established
along the river Madawaska, extending more or less to a mile in depth, and in one place
upwards of two miles across to the Iroquoiz river, down which the timber was rafted to the
river St. John's. ) '

The result of the information of the facts thus obtained from actual inspection, in which I
was essentially aided and assisted by one Andre Albair, a Canadian, who I engaged as guide
from his intimate and general acquaintance with the brows and camps of the Tumberers con-
cerned in the depredations in question, I noted carefully in the tabular order exhibited in the
statement marked B. : : . ’

A doubt existing whether the lumbering establishments of: Cummings were upon the Crown |
lands, or whether they might not be found to fall within the limits of the Seigniory of Mada- |
waska which were not marked in the field, induced me to determine that l'i.rnportant point. |
Wherefore, being furnished with the requisite information of the extent of that Seigniory, from ; ’?’%3?
prior examination of the title and the description thereof, I admeasured, bewinning at tho it oA
outlet of the river Madawaska, out' of Lake Temiscouata, the front of thre;perpgndicular \ b ot
French leagues down the said viver; and at right angles'with the general course thercof, I i
planted squared cedar-posts on cach side of the river bearing in depth astronomically norih-‘ ! { . 3
east and south-west (variation 15° west), and heing conformable to the rectangular course of ,0 /"’J( MR
the Seigniories, on the river St, Lawrence, established by ancient ordinance of the province 4e

On the 11th of August, having been honoured with a reply from his Excellency Sir Archi- |
bald Campbell, in his Despatch dated Government House, Fredericton, 4th August, stating
his Excellency’s nomination of James McLaughlan, Esq., Warden of the di5put3d t;rritc;r s
to joinme, on the service underconsideration, accompanied with a note from Mr. McLau hla);l’
of "his arrival at Maduwaska, I proceeded to meet him at the Grand Fulls on the river
St. John's, when we mutually communieated our instructions from our respective G overnments, x@
agreeably to which I had so far operated, and which, I beg leave to state, satisfactorily met the
views entertained by those of Capt. McLaughlan. ° . ’ 3

We then repaired together up the river Madawaska ; and having obtained a variety of inci-
dental argd important information, and completed, to the fullest extent, our investigation of the
depredation committed on this portion of the disputed territory, we proceeded' to the town of
Fredericton, where; ou the 27th August, we had the honour of submitting, in audience, -to his
Excellency the Lieat:-Governor our joint report-and statement’of the whole of our- roce’ediu (

a copy whereof (under the letter B), duly signed, I-have the honour to submit, and to annexgtc;
this General Report for the information of his Excellency the: Governor-in. Chief,

The Lieut~Governor, on the presentment ‘of "this report and statement, was pleased to state
that these doqgmen@_woulgl be'submitted for the deliberation of ‘the Council and: authority of ‘
. the province, and we"should'then be miide -dequainted-with such? further steps “as mi&}itybe’ R

decmed necessary and expedient to attain thg end of }l{le‘pre‘gler'lt service;’: ‘His Excellen:y also B
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expressed a desire that the extent of the military location to Louis Stripnian, at Trout River,
should be clearly defined and actually laid off, in order that the authorities might be justified
in effecting the final condemuation of the timber seized by the Warden of the disputed terri-
tory to the {ull extent of the quantity of timber reported by us to have been cut by Joseph
Terrvian and Peter Paradis, which "desirc on the part of Sir Archibald Campbell I had the
honour of communicating to you on the same day, and requesting a specific authority to that
effect from the Grovernment of Lower Canada.

Being returned from St. Andrews, whither I had proceeded by special leave from his
Excellency, pending the deliberation of the Council, his Excellency informed me, in audience,
that the law officers of the Crown, being now enabled, from the nature of the inlormation. con-
tained in the joint report and statement, to enter legal proceedings, if it should be found expe-
dient, to enforce the payment of the bonds taken from the persons concerned or connected in
the depredations for the timber seized by the Warden of the disputed territory, his Excellency
was pleased to permit my return 1o Canada.

Having been honoured with your letter of the 6th ult., authorizing me to lay off the extent
of 100 acres of land for Louis Stripman, a disbanded private, located, in 1815, under the mili-
tary government, on the communication between New Brunswick and Canada, I made the
necessary preparations to that eflect and procceded to the Trout River, on the Madawaska,
where 1 laid off the front and depth of the lot located to the said Louis Stripman, so as to
include his improvements ; and the quantity of 100 acres and the highways, without interference
with the adjoining military location, to Sergeant Francis MacDonnell, established under the
same military anthority, on the south side of Trout River, a description and sketch whereof are
herewith annexed, under letter D. me

Having reported the result of the above operation to his Excellency Sir Archibald
Campbell, in an official letter to Capt. Spencer, Private Secretary, dated the 29th ult. (a copy
whereof is hereunto annexed under the letter E), I returned with all possible despatch to
Canada, and reached this capital on Tuesday, the 4th inst.

In concluding this Report in summary of my proceedings, I would respectfully beg leave to
offer a few observations which have occurred in the course of the service connected with the
origin of the depredations in question.

By the Despatch of Sir George Murray, dated the 8th April, 1830, the jurisdiction of the
Province of Lower Canada, beingﬁimited in thissection of the province to the mouth of the river
Madawaska, an impression of non-interference on the part of this province appears to have
been entertained. Hence several of the inhabitants of Madawaska and other individuals from
various parts, many of them aided by pecuniary resources from Messrs. Rice, Combs, and
Beckwith, who became accessaries by furnishing men, provisions, and means to carry on. the
Lumbering establishments, committed the extensive and notorious depredations and trespasses
on the Madawaska River, which called forth the attention of the executive of New Brunswick,
in the authority given to James MacLaughlan, Esq., to seize all timber rafted down the river
St John, above the Grand Falls, as having been cut on the disputed territory ; and in order
to give more effect to this measure, his Escellency the Lieut.-Governor deemed it proper to
impose a duty of 20s, per ton on the timber seized, demanding from its owners bonds to the
amount of tonnage surveyed, pai'able at fixed periods, in liquidation of such duty. Several of
the parties concerned, and who had purchased at very low rates the timber thus cut from the
actual depredators, denied the right of seizure by the authority of New Brunswick, of timber
cut on Crown lands within the jurisdiction of another province, which circumstance called forth
the timely interference adopted by Lower Canada, upon communication thereof made by his
Excellency Sir Archibald Campbell,

It is therefore satisfactory to make it known to his Lordship, from the knowledge I possess
of the fact that the extensive Lumbering intended to have been carried on this ensuing winter
on the waste lands along the Madawaska river, has been effectually checked by the decisive
measures adopted by his Excellency Sir Archibald Campbell, under the co-operation therein
by the executive of this province.

"These measures, which were thus imperatively called for, cannot fail to be demonstrative of
the carnest prohibition given by His Majesty’'s Government, against cutting of timber on the
waste Jauds of the Crown within the jurisdiction of either province, and must also manifest jts
vigilant gnardianship over a territory still involved in the question of disputed boundary
between His Britannic Majesty and the United States,

All which is most respect{ully submitted.

I have, &e.,

Stephen Walcott, Esq., (Signed) Jos. BovcugrTe, Jun,,
Civil Secretary, &e. Deputy-Surveyor-General. and
Agent for Lower Canada.

(Translation.)

To his Excellency The Right Honourable Caartes Muorray Earl CATHCART, of Bcnfrew,
Administrator of the Government of Our Province of Canada, and Commander-in-Chief
of Her Majesty's Forces in British North America, &e., &e., &e. -

Tur. undersigned resident inhabitants on the north side of the River St. John, and
forming the population of the parishes St. Bruncau, St. Bayile, and St. Luce, in that part::
of Her Majesty’s dominions commonly called Madawaska, respectfully take the liberty
of humbly representing to your Excellency, o

That t{xc Loundaries and lines of demarcation which ought to be laid out, in order'to
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permanently establish the. division between the provinees.of Canada and New Brunswick
not having, as yet, been fixed upon, your jpetitioners are unaware whether they reside in,
and are subject to the laws ofione or the other-of thesaid before-mentioned provinces ; and
as it appears that a boundavy line is on the point of being ‘definitcly fixed upon between
the sai(F provinces, your petitioners, desiring to.form part of‘the province of Canada, deem
it their duty to inform your Exccllency that, with few cxceptions, all the inhabitants and
subjects of Her Majesty, residing in the before-mentioned parish of Madawaska are

Canadians who cmigrated from the heretofore province of Lower Canada, and are.conse-

quently habituated to the laws, customs, and habits of the said province; and.on the other
hand are.not in anywise acquainted with the usages of the neighbouring province of New
Brunswick, the laws and regulations .of which are published in a language which the
greater portion of your humble petitioners-do not understand,

That since the establishment of the said before-mentioned parishes, and principally ;

since the opening of the new roads, and the easy means of communication afforded to them,
your Ictitxoncrs find it cheaper and more expeditious to communicate with Canada, with
regard to their domestic and daily business, than with the province of New Brunswick, as,
thereby they have a much shorter distance to travel, and casier means.of communication.

That in the event of this portion of the provinees of North America being united to
New Brunswick, your humble petitioners would find themselves exposed to the payment of
a Custom- House duty that would be cxacted from them upon all goods bought by them
in Canada, and would, consequently, in order to obviate this, be.obliged to transact their
affairs.at New Brunswick, which would'be the means of theirincurring considerable expenses.

That if the territorial limits-and:demarcation boundaries-cxtencfto the River St. John,
it would have the effect of retaining under Her Majesty’s authority a great number of
Canadians, who by the Ashburton treaty ‘find themselves American su%jects, and who
prefer to-.establish themselves in a province, the laws and language of which they.are
acquainted with, otherwise it would ‘be immaterial to be subjects of Her Majesty.or the
United States, being equally -strangers as well with the language as the laws of -that
country and the province.of New Brunswick. . ,

Taking these reasons into consideration, your humble petitioners pray your Excellency
that, by the projected division between the said provinces, ‘that portion of territory in
which is comprised the said above-mentioned parishes, viz., from the place commenly called
the * Grand .Sault” to the River St. Francois, comprising the Jand found to the north-
west of the River St. John,.do form jpart of the province of Canada.

Your humble petitioners.pray that your Excellency may deign to make known to their
Gracious Sovereign the desire they entertain-to. form part of the province of Canada,.and,
if expedient, to lay this, their humble and sincere requisition at the foot of the Throne.

And your petitioners will ever pray,

Madawaska, 20 le Fevrier, 1846. (Signed)  ‘Sivon HenerT and 569 others,

Cr&vm ‘Land Department, Toronto, October 7, 1850,

Tue undersigned has the honour of respectfully submitting, for the information of
his Exccllency the Governor-General in ‘Council, the following remarks in reference to'the
Resolutions in‘the Minute of the Executive Council of New Brunswick, referred to me for
report with the Pespatch of his Excellency Sir Edmund Head, Lieutenant-Governor of
New Brunswick, on the subject of the line of boundary ‘between Canada and that
province,

The Executive Council by its first Resolution would exclude ‘from ‘the discussion in
support of the Canadian claim, arguments drawnfrom ‘ old French maps or the grants of
the Crown of France,” which established the ancient limits of Canada.or those of the
adjacent countries equally involved -in the jpresent guestion -of boundary, and would
restrict the ‘investigation, as cited in ‘the extmets from the Report -of the Royal Com-
missioners, to the Proclamation of 1763 and to'the-Quebec Act,

The instructions, however, from ‘the Right Honourable Mr. Gladstone to the Com-
missioners do not appear ‘to-confine their inguiry within -any-specified limits in dirvecting
them to consider whether any ‘“line could e drawn for the:demarcation of the two
provinces which would satisfy the strict legal claims of each:;” nor have :the:Commissioners
themselves in fact adhered to-the ‘restricted interpretation ‘they'have ‘placed upon those
instructions, when after they had traced the line claimed by New -Brunswick, and in view
of the partition of that part of the disputed: terrritory lying west of :the-due north line,
and extending along the conventional line of ‘boundary-with -the United Statesto the
sources of the Chanditre, they declare that-according to the “strict legal right of the two
provinees it belongs to neither, as forming in '1763 part of the amcient territory of
Sagadahoe.” : . : ‘

But the claim to this territory was set up-in the controversy -between Great- Britain'and
the United States, under the treaty of 1783, and successfully refuted by ‘the British
Commissioners. Yet, singular as-the case may appear, referenceto this important:feature

in the arguments connected with the ‘question of boundary under the ‘treaty of 1783, is’
e

another departure from the-line of argument ‘prescribéed ‘in-the second Resolution in' the
Minute' of Couneil.-under its quotation'from the Report of the'Commissionérs..- -

At the 'Epex‘iod ‘of the dreaty of 1763, the morthern’boundary of ‘the: country known as
Acadia, afterwards‘called Nova Seotis, did: not. extend'further morth by right of title than
the 46th degree of latitude ; whilst Canada, .or La ‘Nouvelle France; extendedat:least-as
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CANADA.  fur south as that parallel: hence the Cemmissioners, in extending the claim of New
- Brunswick to the ¢ Northern Highlands,” assume to rely on the Royal Proclamation and
the Quebee Act to the exclusion ofall anterior authoritics, although on behalf of Canada
it is contended that the Proclamation and Act in question are cqually favourable to the
pretensions of Canada, as the titles that would be excluded from consideration, the
geographical features of the country being such as to justify the line of boundary claimed

by this province.

The province of New Brunswick being, to the northward, limited in the Royal Com-
missions by the southern boundary of the province of Quebee, it behoved Canada'to prefer
her titles in defending her legal right to the line of boundary claimed in the present
dispute. This beecame the more urgent in the event of the (apprehended) impossibility
of a linc of demarcation being discoverable according to the Public Acts, which deseribed
the southern boundary of Canada, in order in such case to sustain the right of this
province to a just and cquitable share in the division of the disputed territory, con-
templated in the Instructions,

On the above grounds this province deemed itself justifiable in invoking public records,
and especially those of a geographical and topographical character, which relate to the
physical features of the conntry equally involved in the consideration of the intercolonial
and international question of boundary, In that light was to be considered the Report of
the Royal Commissioners, Colonel Mudge and G. W. Featherstonhaugh, Esq., the result
of whose exploratory operations determined the geographical position of the highlands
(they designate as the axis of maximum clevation) which fulfil the conditions required in
the Proclamation of 1763, and define the southern boundary of the provinee of Quebec in
accordance with the Quehee Act, thus establishing the north-west angle of Nova Scotia
under the Treaty of 1783, and consequently the northern limit of New Brunswick,

According to the third Resolution in the Minute of Council, the Commissioners (whose
appointment, the Council presumed, was made to obtain, after inspection of the ground, an
impartial finding ‘on the facts of the case), wpgld distinctly lay down as an cssential
requisite for fulfilling both the letter and the spirit of the Quebee Act and the Proclama-
tion of 1763, viz., ““that the linc of highlands to be taken as the basis of the northern
boundary of New Brunswick is to bea line from which streams flow into' the St. Law-
rence.”

The tracing of such a line conld have offered no difficulty along the sources of the
streams, whether mediately or immediately flowing into the St. Lawrence, and consequently
have thereby disposed of the two-fold questions of the north-west angle of Nova Scotia and
the southern boundary of Canada,—a condition which, apart from the physical impossibility
of connecting ¢ by highlands” this line with the head of the Bay des Chaleurs, would have
rendered nugatory any attempt on the part of Canada on the grounds of «old-French
arants” anterior to the treaty of 1763 to interfere with the assumed right of New Bruns-
wick to the territory south of the Ristigouche. .

But upon re-perusal, however, of the Report of the Commissioners, the following
appears to he the conditions resulting from the descriptions of the Public Acts taken
together, viz., ¢ That those highlands shall be the highlands which divide the rivers that
empty themselves into the river St. Lawrence from those that fall into the sea.”

The question, however, now at issue under the scientific exploration that have been
made of the country would appear to be one purely of a geographical nature, viz., which
of the highlands, whether the ““southern highlands,” designated as the * axis of maximum
clevation,” reported by the Royal Commissioners in 1840, or the northern highlands,
reported by the Royal Commissioners in 1848, are really the highlands contemplated in
the Roval Proclamation of 1763, or in the Imperial Act, 14 Geo. III,, c. 83, as the -
southern boundary of Canada ?

In claiming for the southern houndary of Canada the highlands reported under the .
former Commissioners as sustained by the actual surveys of the country, the undersigned,
when submitting in his Report for the consideration of the Exccutive Government of this |
provinee a conventional line of boundary between the provinces in dispute, did not con-
template the cession of any section of the disputed territory lying south of the
Ristigouche, in the light of a compensation, but as an carnest of the intentions of this -
province in meeting the views of Her Majesty's Government, manifested in the instruc- '
tions of Her Majesty’s Secretary of State to the Commissioners for the adjustment of the °
line of boundary between New Brunswick and this province. »

The Royal Commissioners of 1848 have indeed reported a ¢ continuity of highlands,”
from a point at Tracadigach on the north coast of the Bay of Chaleurs (which poiut they
designate as the western extremity of that bay), along the sources of the rivers falling into
the St. Lawrence and the Chaudiére to the head of the Connecticut river, as fulfilling the.
‘ attributes of the highlands™ dividing the rivers described in the Quebec Act and the Procla-.
mation of 1763, upon which the Commissioners have returned a verdict against the line of:-
boundary claimed by Canada. 1

Yet ajter giving this verdict, they report the disputed territory to belong to neither province ;'
and failing to discover a line of demarcation, prescribed in the instructions from the Rights’

Honourable Mr, Gladstone comporting with the strict legal rights of either province, proposeis
a conventional line of boundary between the provinces, represented by a red line on their map;s
circumscribing a territory lying wholly west of the due north line prolonged to the northerd%g}
highlands, which they report as the highlands of the Proclamation and the Quebec Act. . 43

To the foregoing features of their report, the undersigned would solicit the special attentionts:

of the Governor-General in Council, in connexion with the Minute of the Executive Councﬂ§
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of New Brunswick, on the finding of the Royal Commissioners, to which that Government
would appear disposed to adhere and adopt the conventional line of bouudary proposed by the
Commissioners, o

In the Reports which the undersigned has had the honour of aying before his Excellency
in Council in reference to the Report of the Conumissioners, and in the remarks he submitted
on the roference from his Excellency under 2 Despatch from the Secretary of State, on the
subject of the proposed ercetion of the county of Carleton out of the disputed territory, by an
Act of the legislature of New Brunswick, it has been shown by official documents and surveys
of high authority and accuracy, as well as by the examination of the physical character of the
highlands in a geological point of view, by the provincial geologist, corroborated in a work of
great research and celebrity, intituled  Physical Atlas exhibiting the geographical distribution
of Natural Phenomena (Mup IV. Article B.),” by Alexander Keith Jobnston, Esq., F.R.S.,
in 1849, that the continuity of the northern highlands, reported by the Royal Commissioners,
is evidently incorrect; and hence that the conelusions arrived at by the Commissioners in their
Report are founded upon an erraneous hypothesis and a defoctive knowledge of the physical
structure of the highlands, which limit to the southward the Great Vulley of the St. Lawrence
from Cape Rosier to the Mississippi, and the highlands which form the natural barrier between
the « Old English provinces” and Canada, called the Green Mountaing, whici runge along
the head waters flowing into the sea, and thence eastwardly to the head of the Bay des Cha-
leurs, the same highlands which Great Britain justly contended to be the highlands of the
Treaty of 1783, and which Candda now claims as its southern boundary under the Public Acts,
invoked by the province of New Brunswick, and supported by clims to a larger territory on
the grounds of carly discovery, ancient possession, and the solemn rights of treaties.

The claim of Canada to these highlands has been rejected by the Commissioners, and their
finding on the assumed facts of the case is indeed fuvourable to the line claimed by New Bruns-
wick, along the * northern highlands,” which in that light are to be taken as the northern
boundary ol that province. Hence, that augle at B, on their map, formed by the due noith
line drawn from the source of the St.Croix, as one side, and the said northern highlands as the
other side, would in fact determine the long sought-for north-west angle of Nova Scotia, an
angle which in the language of one of the negotiators of the Treaty of 1783 was lcft to the
investigation of the * then next century.” This «finding” of the Commissioners, as the result
of their explorations, may fairly be availed of by Canada as  further argument in favour of
its claim to the disputed territory west of the due north line,

In the Commissions to the Governors of New Brunswick (which province was erected out
of Nova Scotia in 1784 with the same northerly, westerly, and easterly boundarics), that pro-
vince is bounded on the west by a line “drawn due north from the source of the St. Croix to
the southern boundary of the province of Quebec, to the northward by the said boundary as far
as the western extremity of the Bay des Chaleurs.”

According to the spirit of the Act of 1774, as it has already been urged, it is manifest that
all the seigniorial grants or concessions made by the Crown of France anterior to the treaty of
1763, as well as eﬁl settlements and fishing establishments on the north coast of the Bay des
Chaleurs, and on the frontier of Canada, with the adjacent countries, were intended to be in-
cluded within the province of Quebec, thus the seigniory of Lake Matapedia, conceded in the
year 1694, and the seigniory of Cloridon, situate on the river Ristigouche, in 1691, resumed by
the Government of Canada’in 1787, are concessions which, under a legal interpretation of the
Act of 1774, properly form part of, and fall within the limits of the province of Quebec.

In following the line of boundary assumed by the Royal Commissioners agreeably to the line
climed by New Brunswick from the point B (on the map), to the point A on the Bay des
Chaleurs, not only would the seigniories of Matapedia and Cloridon be placed out of the limits
. of the late province of Quebec, and now of Canada, but also a large portion of the north coast
of the Bay des Chaleurs from the said point A, at Tracadigash to Mission Point (the western
extremity of the Bay des Chaleurs, reported by the Honourable Mr, Bailey, Commissioner
for New Brunswick, as the western extremity of the Bay des Chaleurs), a distance of about
thirty miles of coast, partly conceded as the seigniory of Shoolbred, in the year 1788, and
partly laid out into townships under the executive government of this province from the period
of the earliest settlements #long that coast, and the bay and river of Ristigouche to the present
time, would be excluded from the limits of Canada in the face of the letter as well as the spirit
+ of the Public Acts relied upon by New Brunswick.

It would therefore be impossible to draw a line of boundary as claimed by New Brunswick
*mﬂmmMmmmmhmwawmqummMMHMwawhg@mﬂbmmemm

sideration of the physical character of the country which it has been shown does not sustain
the pretensions of New Brunswick, even when supported by the Royal Commissioners in’ the
adoption of the hills of Carleton at- Tracadigash, instead of Mission Point, as the western ex-
tremity of the Bay des Chaleurs.

The conventional line of boundary proposed in the report of the undersigned having been
objected to by the province of Neéw Brunswick, as at variance with the « ﬁnt%ing of the Royal
Commissioners,™ the undersigned would now propose that the aforesaid point B, at the ex-
tremity of the due north line or west boundary of the province of Nesv Brunswick, where that
line meets the “northern highlands” cldimed: by New Brunswick, be assumed as another alter-
native by this proviuce; and that a line be thence drawn towards the head of the Bay des Clia-
leurs, in accordance with the spirit of the Royal Proclamation and the Quebec Act.

According to the western boundary of New Brunswick, as thus established, that province
'~ can, even on the showing of the Cominissiotiers themselves, have no legal claim. to any teiri-
, tory lying on the west side of the due north line, especially in admitting the ¢xtension of that
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line to the “northern highlands,” whilst Canada claims to be conterminous with the «old En-
glish provinces™ by right of its ancient titles and treaties, and the exercise of its jurisdiction at
an early period of the scttlements on the Madawaska and the River St. John. down to the
Grand Fulls, in the year 1792, when the Government of Canada submitted to His Majesty’s
Imperial Government the settlement of the question of the provincial boundary, a decision
which could not then be come to until the settlement of the national question of boundary with
the United States, under the Treaty of 1783.

That boundary has now been settled by the late treaty of Washington (1842), commonly
called the Ashburton Treaty.  This province claims to be conterminous, as above stated, with
the United States, agreeably to its ancient limits as Ja noucelle France. and claiming her right
of title to the highlands ranging in continuity with the highlands which frend north-easterly
from the sources of the Counecticut river, deseribed inthe Royal Proclamation and the Quebec
Acts,

By the line of boundary defined in the Ashburton Treaty, the United States are bounded on
the north partly by a natural and partly by an artificial boundary, that is to say, by that part
of the River St. John, from a point where it is intersected by the due north line (whichin
effect is the “ north-east angle of the State of Maine”). up as far as the mouth of the river
St, Francis, thence up that river to the outlet of Lake Pohenegamook, thence by a line to the
north-west branch of the River St. John, and thence by another line to the intersection of the
River St.John. in latitude 45° 2', and thence by that river to the portage of Metzermette,
thence by the highlands to the north-westernmost head of the Hall Stream, and by that river
to the line originally run by Valentine and Collins, &e.. which line of boundary is now claimed
by this province as its southern boundary,

The foregoing proposition for a line of boundary, resulting, s it naturally does, from the
very terms and admissions of the Royal Commissioners, in rveference to the < northern high-
lands,” claimed by New Brunswick, exposes the futility of the claim set up by that province
to those highlands, which are in fact identical with the pretended boundary of the United
States under the Treaty of 1783. For admitting that the Treaty of Washington cedes to Great
Britain the territory lying between the Ashburton line and the boundary claimed by the United
States (the same now claimed by New Brunswick west of the due north line), the settlement
of a provincial line of boundary from the then pretended north-west angle of Nova Scotia (at
B), would still have remained to be settled upon the basis herein above proposed that would
include the grants under the Crown of France within the limits of the * provinee of Quebec,”

The question of boundary then turns upon the legal right o Canada to the territory ceded
to Great Britain by the Treaty of Washington. and which it has becn clearly shown in the re-
ports prepareil on the subject. to belong to Canada, according to a just and equitable inter-
pretation of the words  strict legal right of cach provinee.”

Reverting to the jurisdiction exercised by this province at an carly period over the settle-
ments on the Madawaska, and now lying in that part of the territory © ceded™ by the Treaty
of Washington. on the north bank of the river St. John, the undersigned would beg to call
the attention of the Government of this preovince to the petition of the inbabitants ocenpying
that. portionof the disputed territory, praying to be allowed to remain under the jurisdiction of
Canada, and that any linc that may be drawn to divide Canada from New Brunswick should
be so drawn that they be included within this province as most congenial to them in regard to
their laws, language, and religion, and conducive to their commercial advantage.

The undersigned deems the present occasion a fitting one to respectfully urge the claim.of
Canada to all the territory extending along the northerly boundary of the United States to the
due north line, and along the highlands reported by the Royal Commissioners in 1839, to the
head of the Bay des Chaleurs, and in the event of the rejection of the Conventional line, pro-
pozed in the Report of the undersigued, as an amicable adjustment of the provincial boundary,
that as an alternative proposition, the intersection of the northern highlands by the due north
line at the point B, bz assumed as the north-west angle of New Brunswick, whence a line be
drawn to the western extremity of the Bay des Chaleurs, so as to exclude all the seigniorial
grants from New Brunswick, and include them within the limits of Canada, iu the spirit of the
Royal Proclamation and the Quebec Act.

All which is neverthelesy respectfully submitted.

J. H. Pricg, Commissioner,

A PHonorable D. B. Parixeau, Commissaire des Terres de la Couronne, &c. &ec.

MonsIEoR,

EN vertu d'instructions émanées du Bureau des Terres de la Couronne, datées,
Montréal, 7 Février, 1846, et signées D. B. Papineau, E.L.R., m'ordonnant de procéder 3
faire le relevé des Rivitres Madawaska et St. Jean, et & mesurer les terres des personnes
établies sur. ces rivicres, e¢ m'informer des noms des personnes ainsi établies sur les terres
aupres des dites Rivitres Madawaska et St. Jean, et de la date de leur résidence, sur les lieux,
a faire le relevé de la Riviere 2 Ia Tortue et des Lacs qui lui sont contigus, et enfin 3 faire le
relevé du Lac Longou Namjamcutcook et dela Riviere Cabineau. J’ai I'honneur de vous in-
former que quelques jours apres avoir recu ces instructions, je partis des Trois Rivieres,le Ven-
dredi 6 Mars, et me rendis 2 Québee, et deld & la Riviere du Loup, distance de deux cents dix
milles, qu'a cette derniére place je fus retenu plusieurs jours par un abit de pluie qui mit les
chemins impraticables ; aprés que j'eus cessé de m’occuper & engager les hommes qui devaient
m'accompagner durant mon expédition et & me procurer les provisions nécessaires pour notre
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que ce ne fat que le Mercredi, 18 Mars, que je pus partir de la Riviere du Loup et
qu'apres avoir traversé le chemin du portage et le Lac Temiscouata je couchai au Dégelie, et
que y'arrivai enfinaprés avoir parcouru une distance de 67 milles, au lieu olt devait commencer
mes opérations, c'est-a-dire, 3 la ligne sud-est de Ia Seigneurie du lac. Il est peut-tred
propos de vous informer que le chemin du portage qui commence & la Riviere du Loup, suit
une direction sud-est ; traverse la Riviere du Loup 3 une petite distance au-dessus du village,
et continu dansla mé&me direction jusqu'a la Riviere Verte, distance d'environ huit ou neuf
milles, et qu'il y a des établissements sur presque toute cette route; que dela le chemin incline
un pen plus a lest, jusqu'a Ja Riviere St. Francois o il ya deux maisons pour la réception des
voyageurs, que la Riviere St. Franqois est 3 17 milles de la Rivitre du Loup, et qu'en générale
cette partie du chemin est assez planche, mais que deli au lac, C'est une montée et descente presque
continuelle, ayant i traverser plusieurs montagnes dont les principales sont La Grande Fourche,
La Montagne @ Paradis, La Buard et La Petite Fourche; de la Riviere St. Frangois au Lac
Témiscouata la distance est de 18 milles, on y trouve quatre établissements eloignés les uns
des autres, en générale, ce chiemin est bon et assez bien entretenu & méme les revenues pergus
au Pont de Péage sur la Riviere Verte. Au lacil y & environ une douzaine de maisons, outre
un Etablissement Militaire consistant en plusieurs bitisses ordinairement usitées en pareil cas ;
& cet endroit les cotes sont assez élevées et commandent une bien belle vue du lac & Uest et
Touest. Le trajet du lac sefait en hiver sur la glace, et en é1é en canot; il y 2 méme un
lorse boat, qui voyage de la au Dégelie. Ily a aussiun chemin qui fait letour du lac, mais on
me .dit qu'il n'a jamais été achévé, et qu'il y a des endroits bien mauvais. Dans cette
distance qui est d’environ 20 milles, il 'y a qu'un seul habitant. Au tour du Lac les
Montagnes paraissent hautes et peu fournies de bois, le feu y ayant passé 3 plusieurs reprises.
Les seules rivieres de conséquence qui déchargent dans ce Lac, sont la Riviere Touladie &
Test, dans laquelle il se descend beaucoup de bois quarré, et sur laquelle il y a plusieurs
chantiers. La Riviere Madawaska qui est la décharge du Lac Témiscouata est une jolie
riviere de deux & trois chaines de large, et qui est navigable par des chalans et des candts
seulement dans ce moment ci, mais qui le serait pour des bateaux de plus grandes dimensions &
T'aide seulement de trois ou quatre écluses. A Lendroit ot les établissements sur cette riviere
commencent, Iaspect en est d’autant plus agréable que les premiéres fermes sont bien ouvertes
etflaissent voir des bitiments bien construits sur icelles.  La riviére offre de tres belles pointes
sur lesquelles l’on y fait beaucoup de foin. Les montagues sout & une distance raisonnable de
la rivitre et quoiqu'élevées, elles n'en sont pas moins prises par les cultivateurs qui les trouvent
faciles & defricher et trés productive. Les habitants de ces lieux sont généralement aisés el
vivent bien. Les principales rivieres tributaires de la Riviere Madawaska qui se joint a Ia
Rivicre St. Jean, un peu en bas du petit Sault, distance de douze milles de Ja Seigneurie, sont
Ia Riviere aux Bouleaux i I'est, et la Rivitre & la Truite & 1'oucst.  Les habitations sont
généralement coustruites sur le bord de Ja riviére, ou auprés du chemin qui passe 4 Pouest de
Ia riviere et qui arrive au petit Sault ol il intersecte celui de la Rividre St. Jean & 'est de Ia
riviere, quoiqu'aussi bien éiabli, il n'y a pas encore eu de chemins’ d'ouvert et lorsque les gens
ont a voyager il leur faut traverser la riviere ou faire leurs voyages en candts. IL’Ardoise et le
Tuffe sont les scules espéces de pierre que j’ai vu dans cet endroit. A environ un mille &
Louest de la riviere on découvre la petite Riviere Iroquoise qui course paralléle 3 la Riviere
Madawaska et qui tombe dans la Riviére St. Jean & presque la méme distance. Sur cette
riviere il y a plusieurs moulins, tels que moulins 3 farine, & scie, & carder et i fouler. Les
habitants sont presque tous des Canadiens Frangais, & I’exception de quelques irlandais dont jal
fournis les noms dans mon journal. Au petit Sault, il y a deux villages qui se forment, un &
Lest et autre 2 I'ouest de la Rividre Maintenant, ceiui de L'est est plus considérable, il va
Iz aussi un Erablissement Militaire, un Block House et autres dépendances érigés sur un rocher
élevé et qui commande une vue considérable sur la Riviere'St. Jean. Le petit Sault est un
joli poste, ot il se fait des affaires considérables ; il ne peut quaugmenter vt que c'est li ol
le chemin de communication avec le Nouveau Brunswick se joint au chemin de Madawaska,
et que c'est la seule route de communication avec le Fleuve St. Laurent pour tous les habitans
établis le long de la Riviere St. Jean, tant de ceux e I'Etat du Maine que du Cunada, La
Riviere St. Jean quia géuéralement cing arpents de Jarge est peu profonde, et le courant dans
cette riviere est trts fort; il y a bien quelques rapides dans cette riviere, mais ils sont peu
considérables.  Cette rivitre est. parsemée disles et d'islots qui sont presque tous défrichés et
sur lesquels les propriétaires font une grande quantité de foin. Ou y trouve les poteaux ou
bornes cle fonte plantés par les Commissaires commis & P'effet de regler et établir la lizne de
démarcation entre I'Etat du Maine et le Canada, et qui indiquent sur quel coté ils se trouvent
situés. En géncrale, les cotes de la rivitre sont d'un acces facile, et les montagnes sont
€loignées. 1l y a de belles pointes de terres sur la rivivre, que les cultivateurs savent
mettrent & profit, De la Riviere Madawaska & I'embouchure de la Rivire St. Francois, il ya
179 lots de terre érablis, outre plusieurs qui ne le sont pas encore.  Ces lots sont tous occupés
par des Canadiens et Acadiens. Kn générale, les terres ont un mille et demi de profondeur,
telles que je les ai trouvé avoir §té€ arpentées par des arpenteurs du Nouveau Brunswick. Dans
cet arpentage il appert que les arpenteurs ont en partie suivi le défrichement fait par les
propriétaires ou possesseurs des terres arpentées, et qu'ensuite 'on a donné aux lignes
différentes directions, tel qu’il appert par Je plan qui accompagne mon journal. Sur cette

partie Ia de la Riviere St. Jean, les terres m’ont paru d’une bonne qualité et les habitans y.

vivent dans l'aisance. J'y ai’rencontré plusieurs établissements de grande valeur, ce qui m'a
h b o h < .
fait regretter encore davantage qu'il n'y etit point de chemin' d’ouvert sur ce coté I3 de la rive.

Les cultivateurs de ces endroits n’ayant point de chemins, voyagent en candls ou pirogues, ce.
qui occasionue une perte de temps si considérable que leurs établissements doivent en.souffrir.
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beaucouyp et étre par cela seul retardés dans leur avancement. Dans cette partie de terrain,
il ya trois rivieres qui tombent dans la Riviere St. Jean, telles que la Riviere St. Frangois, oit
se bornaient mes opérations, Ja Riviere 3 la Tortue, que j’ai exploré et sur le compte de
laquelle je reviendrai, et enfin 1a petite Riviere ou “ Webster River,” outre plusieurs ruisseaux
assez considérables pour y batir des moulins et sur Yun desquels, il y a déa un moulina
farine et & scie en opération. En arriere de la concession de cette riviere, au dire des gens,
les terres sont d'une qualité supérieure et elles seraient bientdt établies si elles étajent arpentées
et divisées par lots, que ¢a aurait I'effet d'attirer de ce cité une grande partie des Canadiens
qui, par la ligne de démarcation entre ’Etat du Maine et le Canada, se trouvent dans un pays
étranger, séparés de leurs parents et amis, et forcés pour ainsi dire, d'accepter la loi d’autorité
qu'ils n’ont yamais appris a respecter et qu'ils ne peuvent aimer. A neufmilles, & l'est de la
Riviere St. Frangois, il y a une chapelle Catholique en construction, c'est la seule de ce cdté,
celle érigée plus bas se trouvant dans I'Etat du Maine. La Riviere & la Tortue qui tombe
dans la Riviére St. Jean i environ quinze milles au-dessus du petit Sault, a une chaine de
large et fournie beaucoup deau; elle est alimentée par des lacs considérables et quelques
bras de cette rivitre, qui eux aussi prennent leurs eaux dans des laes, il s'y descend
beaucoup de bois quairé et des billots. Presqu’a l'embouchure de cette rviere sont
bitis un moulin & farine et un moulin i scie, appartenant 3 Mr. John Baker qui a
Ja un trés bel établissement. A 16} milles on rencontre le bras sud-ouest de cette
riviere, qui est aussi considérable que la riviere clle-méme, et qui conduit 3 un trés
joli lac, appelé “Portage;” ce lac a environ 5 milles de longueur, genéralément 3/4 d’'un
mille de largeur et est trés poissonneux. Les terres d'aupres du lac m'ont paru des meilleurs
ct sont boisées en bois franc. A 233 milles, & I'extremité de cette riviere, se trouve le < Jerry
Lake,” qui a 7 milles de long et d’un demi 2 un mille de large. Sur la riviere il y a plusieurs
beaux sites de moulins, I'on pourraient en outre y former de beaux établissements, la terre y
¢tant des meilleurs et des plus faciles & défricher. Tes bois de pin sur la riviere et les lacs
ont été exploités sur une grande échelle, on trouve plusieurs chemins des chantiers sur les bords
de la riviere et des lacs, ~ A Pextrémité nord-ouest de Jerry Lake, j’ai tiré une ligne de cinq
mille et un quart au Lac Long; dans cette ligne j'ai trouveé le sol tres bon et planche. Quoi-
que ¢e terrain soit élevé jai rencontré des ruisseaux qui peuvent fournir de I'eau en abondance
3 ceux qui s’établiraient dessus ces terres. Le Lac Namjamscutcook on Lac- Long a
15 milles de long et dans sa plus grande largeur a 35 chaines; il décharge dans la Riviere
Cabineau et le bois de toute espece ahonde sur les terres qui_le bordent, au dire de quelques
personnes de chantiers, que j'y ai rencontré; ces terres sont trés propres a former des établisse-
ments, A 'extrémité sud-ouest de ce lac est un chemin qui conduit  la Riviere St, Jean et
qui a été ouvert par les personnes cmployées & faire du bois quarré, cest par ce chemin qu'ils
montent les provisions dont ils ont besoin pour leurs chantiers, La Riviere Cabineau, qui est
la décharge du Lac Long, a 27 milles de long et tombe dans le Lac Témiscouata, a deux
milles du fort; cettc petite riviere est trés tortueuse et sert i descendre le bois qui est coupé
sur Jes terres du Lac Long: I'on me dit qu'entre cette rivire et la Riviere St ﬂrangois, ily
a une tres jolie riviere, nommée “La Riviere Bleue,” et qui se décharge dans la Riviére
St. Frangois. Entre ces rivieres le terrain est un pen montagneux, mais d'un acces assez
facile. Au sud de la Riviere Cabineau, il y a aussi un bon chemin de portage d'un lac 3
Pautre, par lequel les provisions nécessaires aux chantiers sont transportées. Enfin, Monsieur,
ce terrain ne peut manquer d'étre établi aussitét qu'il sera connu, et je suis persuadé que les
surplus de la population des paroisses sur le St. Laurent s’y portera spontanément le moment
ot les communications avec cette partie Ji du pays sera devenue assez facile pour leur
permettre de la visiter. Le tout plus amplement désigné aux plan et journal qui accom-
pagne le présent, que j’ai bien I'honneur de soumettre.
Donné au Trois Rivieres, le 12 Avril, 1847,
(Signé) J. P. Bugeau, D.AP.

True copy from the Entry of Record, Crown Lands’ Office, Montreal, 1st October, 1850.
E. T. FLeTcnens,

RaPPORT PRELIMINAIRE,
MonsikuR, Riviere Cabincay, le 6 Décembre, 1846,

E~ vertu d'instructions émanées du Burcau des Terres de la Couronne, datdes,
Montréal le 7th IFévrier, 1846, ct signdes D. B, Papincau, C, T. C., & moi adressies,
m’ordonnant de proeéder 2 faire le relevé des Rivieres Madawaska et St. Jean, de mesurer
la largeur des terres, des personnes y résidants, leurs noms et la date de leurs établissements,
le relevé de la rivitre a Ya Tortue, ainsique les lacs qui alimentes cette riviere, le Lac
Long, ainsique la Rivitre Cabineau, &c.

J'ai l'honncur de vous informer que me conformant strictement aux instructions ci-haut
mentionnées. j'ai depuis la ligne de la Scigneurie du Lac Témiscouata, fait le relevé de Ja
Riviere Madawaska jusqu'a sa jonction avee la Riviere St. Jean du petit Sault, et mésuré Ja
largeur des terres de chaque individu, suivant leur possession, ct celd de chaque cots de la
dite rivitre du Petit cn remontant la Riviere St. Francois, en y mesurant les terres et
isles qui sont dans cette riviere et qui appartiennent au Canada. me bornant a remarquer
les isles qui sont de 'Etat du Maine, afin de les marquer sur mon plan.

De la Riviere St. Francois je suis redescenduc & 'embouchure de la Rivitre a la Tortue,
ct dont j'ai fait le relevé jusqu'a sa branche sud-ouest que j'ai suivi jusqu'a son premier
lac, et dont j'ai en partic fait le relevé, aprés quoi j’ai continué le relevé de la Maitresse
riviere, jusqu'y sa tétejau Jerry Lake que jai aussi relevé. Au bot decelac il y a une
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petite rivitre, longue d’environ sept milles, au bout de laquelle estle Lac des Aigles que
j'aurais désiré parcourir, mais le manque de provisions m'a foreé d'abandonner ce projet.

-De la téte de Jerry Lake j'ai pris une ligne vrai ouest jusqu'au Lac Long, distance de
cinq milles et un tiers, on Gtant entitrement about de vivres, j'ai heureusement rencontré
des gens de chantiers qui m'en ont prété, ce qui m'a mis en état de pouvoir me rendre an
Lac-Témisconata, afin de me procurer un nouvel approvisionnement, les mauvais temps
Ppresque continuels que jai enduré dans ce trajet ont mis mes caleuls en défaut. :

Lac Témiscouata d’oli j'ai cu 'honneur de vous addresser, j'ai commencé le relevé
de la Rivitre Cabineau, et dont il me reste qu'environ six oli sept milles & faire pour me
rendre au Lac Long, que janrais bien arpentd, les glaces étant assez bonues pour porter.
Ceci n'étant qu'un rapport préliminaire, je me borne a donner quun apergu des différentes
rivitres ct lacs que j'ai visité, vu que j'aurais i entrer dans de plus grands détails dans le
rapport final que jaurai & fournir aussitdt cet arpentage completé.
Le tout néanmoins trés humblement soumis,
(Signé) J. P. Boreat, D.ALP.
A I'Honorable D. B. Papineau,
Commissaire des Terres de la Couronne, &c.
True Copy, from the Entry of Record, Crown Lands’ Office, Montreal,

§st October, 1850,
E. T. FrLercHER.

InsTRUCTIONS to Mr. Josker P, Bureau, Provincial Land Surveyor for the Angular Survey
of part of the River MaADAWASKA, to its mouth in the River St. Jomw, thence westerly
up the said River St. Jony, to the mouth of the River 8t. Fraxcs.

Str,

Havive nominated you for the exccution of this important survey of the rivers
Madawaska and St. John's, and the tributaries of the same, being part of the service re-
quired by the approved Report of Council, dated » 1 now begr
your attention to the following Instructions for your guidance in the performance of that
service.

. You will repair, with your chain-bearers, as soon as possible after you shall have filed
your returns for the survey you have been instructed to perform at Three Rivers, and

repare the necessary outfits for this service, so as to take the earliest advantage of the
icc for the exceution of this service, to River du Loup, county of Rimouski, where you
will engage the remainder of your surveying party, to consist of no more than six men,
including your chain-bearers; then proceed by the Temiscouats Portage Road and Lake
Temiscouata to the River Madawaska, to the south-casterly boundary of the seigniory of
Madawaska and Lake Temiscouata, shown, by stone boundary and monuments plante‘;{on
both banks of the said river, at about three leagues perpendicular from the Degelés or outlet
of the said River Madawaska, where you will, by meridianal observation, determine the
variation of the magnetic necdle, and then proceed to scale, by angular survey, the said
River Madawaska, sctting down the courses by the needle, and the angle by the limb, at
every station, noting in your field-book the breadth of the river, the rapids, falls, the
lglands, their length and breadth, the-mouth of the various tributaries on both sides of the
river, remarking the intersection of the different settlements, the occupants of the land cn
both sides, how long settled, distinguishing the position of the lands belonging to Serjeant
l\flacdonald, Private Stripman, located by Government at Trout River, and their bounda-
ries set off by Mr. Bouchctte, in 1836, according to the anncxed plan, taking note of the
bcarmﬁs of the existing line of fences or division between the different actual settlements
on both sides of the river, to its mouth at the Little Falls. You will, in the same manner,
cffect the angular survey of the River St. John's, from the said Little Falls at the mouth
of the Madawaska, to the entrance of the River St. Francis, restricting your remarks of
the cxisting settlements to the north bank of the River St. John’s, \vh?& river divides the
state of Maine from the province of Canada between the aforesaid limits, the line of sepa-
Tation running up the middle of the said river; you will consequently take note of the
islands and of the channels thereby formed in the river, and ascertain the portion of the
islands, which, by the operations of the Commissioners under the Treaty of Washington,
belongs to Great Britain, for the future disposition of the Crown, remarking whether the
same is occupied and cultivated, or by whom, and whether claimed by grant or leascd by
competent authority.

In view of the future organization of the tract of land lying on the north bank of the
;RWer St. John's, between the Rivers Madawaska and St. Francis, you will, to that cffect,
in scaling the former river, at the extremity of eight miles from the boundary of the
seigniory of Madawaska aforesaid, plant a large squared Jost or monument on the westerly
b_ank»of the said river, inscribed on the north-west side . D., No. 1, for territorial divi-
sion, No. [, T.D., No.2, on the south side, the year and your name. You will plant
another monument on the north bank of the River St. John's, at the perpendicular dis-
tance of nine miles, more or less, as the case may be, so as to adopt the division line
between the existing farms, which you will inscribe similarly to the first monument, ex-
cept that the number will here be 2 and 8. You will sct off 2 line duc north for a distance
of a few chains, and plant two posts to mark the direction of the line to divide those ter-
ritorial divisions hereafter; and thirdly, at the perpendicular distance of nine miles west
of last-mentioned monument, you will plant another monument in the same mauner as the
Preceding, marked 3 and 4, the whole as represented on' the annexed plan.
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In performing the survey of the settlements on the River St. John's, you will notice
any survey that may have been performed under the authority of the province of New

Brunswick, and represent the same on your plan, and show how far the existing improve- -

ments have conformed to them. .

Yon will then effect an ar survey of the Turtle River, and of the border of the
lake at the head thercof, and run a check line thence to Long Lake, at the head of the
River Cabinean, which discharges into Lake Temiscouata.

From the said Long Lalke you will draw a check line on the course due west to the lake
on the River St. Francis, and scale some part of the border of the same, so as to connect
your survey with the operations of Mr. Gamache, of that river.

You will then scale the border of Long Lake and the River Cabineau down to its outlet,
and close your survey.

Of all which operations you will transmit an ample report and plan, on a scale of 80
chains to one inch, accompanied with your field-book and journal, and a specifieation of the
pames of the occupants of the lands along the Rivers Madawaska and St. John's, and the
quantity of land which each person is desirous of acquiring from Government.

For the time you will be cmployed in the execution of this service you will be allowed
20s. per diem, and 2s. 6d. for finding yoursclf; and also a surveying-party, to consist of six
men. To the principal chain-bearer will be allowed 3s. per diem; to the axemen, 3s.,
and to the labourers 2s. 6d. cach per day, and a daily allowance of 1s. 3d. cach for rations,
and a reasonable time allowed them for going to and returning from the field of opera-
tions. Your disbursements to be supported by vouchers annexed to your account.

Your pay and allowances for rations to be continued while engaged in preparing your
returns of survey, and accounts for the cexccution of the service mow intrusted to you,
W!}iliiCh said returns and accounts will be subject to careful and strict examination in this
officc.

No advances will be madc on account of this survey until the returns are made and
approved by this Department. ,

Given under my Hand, at the Crown Land Office, Montreal, this 7th day of

February, 1546. ]
(Signed) D. B. Parrnean, C.C.L.

Truc1 SCopy, from the Entry of Record, Crown Lands Office, Montreal, 1st October,
30,

E. T. FLETCHER.

Office of the Commissioner of Crown Lands, Toronto, 30th October, 1350.

Tare Commissioner of Crown Lands has the honour to report, for the information of His
Excellency the Governor-General in Council, that he has prepared such reports and documents
relating to the disputed territory between this Province and New Brunswick from such data as
were within his reach, and which, with the Report of the 19th February, 1849, already trans-
mitted to the Colonial Office and to the Lieutenant-Governor of New Brunswick, were deemed
necessary to establish the rights of this Province in the matter in dispute, with a view of their
being transmitted to the Arbitrators in England and to the Government of New Brunswick.

Duplicate copies of these papers have been prepared and are ready for transmission. They
consist of:

First, the Report of the undersigned of the 10th March, 1850, to which Report are
annexed :—

Extracts of the Report of the Geological Survey of Canada, for the years 1847 48
by W. E. Logan, Esq., Provincial Geologist.

Copy of a Map, constructed by Capt. Broughton and Mr. Featherstonhaugh, dated
Foreign Office, July, 1842.

Figurative Plan, exhibiting the Features and Character of the Country, dated Quebee,
July, 1828, and signed Joseph Bouchette,

Map of New Brunswick and Lower Caznada, by Commissioners Mudge and
Featherstonhaugh.
CE.\'rract of a Pamphlet, supposed to have been written by the Honourable Ward

hipman.

EI?\’tract of the Report in the form of Remarks, submitted by Joscph Bouchette,
in 1838.

Secondly, Report of the undersigned of the 27th of March, 1850, to which are
annexed :—

Extracts from the Compendium of the British Agent, the Honourable Ward
Chipman, Chief Justice of the Province of New Brunswick, before the Commissioners
under the Treaty of Ghent, 1821.

Extract from the Report of the Commissioners appointed by the Qucen, on the
disputed Boundary between Canada and New Brunswick,

Extracts of a Pamphlet, supposed to Lave been written by the Honourable Ward'

Chipman,
Remarks on the Report of the Commissioners on the Boundary between New Bruns.
wick and Canada, by Tancred Bouthillier, Assistant-Commissioner of Crown Lands,
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Copy, letter of His Excellency Sir Archibald Campbell, the Lieutenant-Gorvernor
of New Brunswick, of the 4th of August, 1836, to Joseph Bouchette, Esq.

Copy, letter of Joseph Bouchette, Esq., De uty-Surveyor-General of Lower Canada,
of the 15th of October, 1836, to Stephen Walcott, Esq. C

Petition of Simon Hebert and 569 others, inhabitants of the north side of the River
St. John, to His Excellency the Right Honourable Charles Murray Earl Catheart of
Renfrew, Administrator of the Government of Canada, &c., dated Madawaska, 20th of
February, 1846. ’

Returns of Survey by the Surveyor-General of Lower Canada (A & B), dated 29th
June, 1814, locating lands to disbanded soldiers on the Madawaska and St. Francis
Rivers. . -

Thirdly, the Report of the undersigned of éhe 7th of Qetober, 1850, to which is
annexed s— .

A Plan of the disputed Territory between the Provinces of Canada and New
Brunswick.

The Commissioner of Crown Lands begs further to state, that he has annexed hereto a list
of the authorities, works, and documents consulted in the preparation of the Reports on behalf
of Canada, and which are to be invoked before the Asbitrators in England.

- That the following books, pamphlets, and maps, which he respectiully recommends to be
transmitted with the rest of the papers to the Colonial Office, for the use of the Arbitrators, are
the only documents of that deseription which he has been emabled to colleet, viz. 3 —

Notes on the South-western Boundary-line of the British Provinces, &c., Montreal, 1839,

Remarks upon the disputed points of Boundary, &c., St. John, New Brunswick, 1839.

The Right of the United States of America to the North-eastern Boundary, claimed by
them, &c.: revised by Albert Gallaber, with Appendix, &e., New York, 1840,

. Notes of the South~western Boundary-line of the British Province of Lower Canada and

New Brunswick, &c. : dated Quebec, 1830, by Andrew Stuart,

Succinet Account of the Treaties and Negotiations between Great Britain and the United
States of America, relating to the Boundary, &¢.: by Andrew Stuart, 14th July, 1838.

Map of that portion of Her Majesty's Colonies of New Brunswick and Lower Canada, &e.:
dated 1839 ; constructed by direction, by Richard L. Mudge and G. W. Featherstonhaugh,
Commissioners.

Map B. referred to in the Report of Mudge and Featherstonhaugh, Commissioners, of the
16th April, 1840.

Map of a portion of the Country in dispute with the United States, including the plain that
separates the Highlands claimed by that Government, &e.: constructed by W, 15, Delves
Broughton and J. D, Featherstonhaugh, dated Foreign Office, July, 1842,

Map, showing the various proposals for the adjustment of the Territory in dispute between
Canada and New Brunswick: prepared by Mr. Arrowsmith, 12th September, 1845,

Extract from a Map of the British and French Dominions in North America, by John
Mitchell, 13th February, 1755.

All which is most respectfully submitted.

J. H. Price,

Commissioner of Crown Lands.

AvtnorITIES consulted in the preparation of the RErorTs on behalf of Caxapa. on the
question of Boundary between that Province and the Province of NEw Brunswick.

L'Escarbot, Histoire de 1a Nouvelle France, 1609,

. Charlevoix, Histoire du Canada, 1744.

Champlain (Voyages) edition of, 1830.

. Memoirs des Commissaires, 1750-51,

Chalmers’ Political Annals.

. British Dominions in North America, by Joseph Bouchette, Esq., Surveyor-
General, 1830.

. Treaties:—

St. Germain En Laye (de Restitution), 20th March, 1632,
Breda, 31st July, 1667.

Ryswick, 20th September, 1697.
Utrecht, 11th March, 1713,

The Capitulation, Sth September, 1760.
Treaty of Peace, 10th February, 1763.
Royal Proclamation, 7th October, 1763.
Quebec Act, 14 Geo, III. cap. 83, 1774.
Treaty of Paris, 1783,

Treaty of London, 1794,

Treaty of Ghent, 1814.

Treaty of Washington, 1842,

8. Reports and Plans of the Surveys performed under the Treaty of Ghent, 1817,
‘9, Reports of His Majesty’s Agents and Commissioners under that Treaty.
10. Reports of.the Exploration of the Country at the sources of the River Chauditre
and sources of the ‘River St. John, 1828, - )

O Qv L3 ) =
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CANADA, 11, Pamphlets by Andrew Stuart, Esg., on the Boundary-line under the Treaties of 1783
and 1794. 1830 and 1838,

12, Pamphlst supposed to have been written by the Honourable Ward Chipman, 1839,

13. R;:ggl; of the Royal Commissioners, Colonel Mudge and G. W. Featherstonhaugh,

14. Geological Survey of Canada, by W, E. Logan, Esq., 1845-50,

15, Compendium of the Arguments of the British Agent, the Honourable Ward Chipman,
before the Commissioners, under the Treaty of Ghent,

16. Exploratory operations of Major Robertson and Captain Henderson, Royal Engineers,
for a line of Railway between Halifax and Quebec, 1849,

17. Physical Atlas of Natural Phenomena, Map IV., Article B, by Alexander Keith
Johnston, F.RS., 1849.

Mars

Accompanying the Report dated in February, 1849,

A, Partic Oricntale du Canada, ou la Nouvelle France, par Coronelli, 1689,

B. Grande Riviere du Canada, Coté <le I'Ocean on 1a Nouselle France, 1609,

C. Carte de la Nouvelle France, par Champlain, 1632.

D. Map of the Province of Canada, 1830,

E. Hydrographical Chart of the Bay of Chaleurs, by Captain Bayfield, R.N., 183Y,

F. Carte du Canada (red line map), par Guillaume Delisle, 1782,

G. Part of New Brunswick, representing the Boundary claimed by that Provinee, by
— Bailley, Esq., Survevor-General New Brunswick, and Commissioner.

H. Map (B) by Alphouso Wells, Lisq., Commissioner, 1844,

Accompanying Supplementary Report, dated in March, 1830.
Map (A) of the Royal Commissiouers, Colonel Mudge & G. W. Featherstonhaugh, Esq.,
1839. ’

Map of the Country at the sources of the River St. John's, and Eastern Tributaries of
the River Chaudiére, by Joseph Bouchette, Esq., 1828. .
Map of a portion of the Country in dispute with the United States, by W. E. D,
Broughton, Captain R.1,, aud J. D. Featherstonhangh, Esq., 1840. ;
Map of New Bruuswick, by J. S. Saunders, Esq., Surveyor-General of that Province,
1842,
And the Maps accompanying the Report of Major Robinson, Captain Henderson, and
J. W, Johnstone, Esq., Royal Commissioners, 1848,
J. H. Prics,

Crown Land Department, Toronto, Commissioner of Crown Lands,
Qctober 1, 1850.

Crown Land Departinent, Toronto,
March 10, 1850. .
AnoxG the maps transmitted to this department by command of the Governor- General,
conveyed in Major Campbell, the Civil Secrctary’s letter, dated 6th June lust, enclosing copy
of a Despateh from the Secretary of State for the Colonies, under date of the 12th May
last, and covering the above maps referred to in the Report of the Commissioners appointed
by Her Majesty to investigate the respective claims of Canada and New Brunswick, to the
territory ceded to Great Britain, under the Treaty of Washington, there is one  styled a map
of a portion of the country in dispute with the United States, including the plain that
separates the highlands claimed by that Government {rom the highlands of the Treaty of
1783,” which I respectfully beg leave to bring under his Excellency’s especial notice.

This map (dated Foreign Office, 1542), constructed by W. E. D, Broughton, Captain Royal
Lngineers, and J, D. Featherstonhaugh, Esq., as sustaining most satisfactorily the description
of the characteristic features of a large section of the territory in dispute between this province
and New Brunswick, being thercfore of paramount importance, in justifying the legal claims
of Canada to the line of boundary claimed by her under the Royal Proclamation of 1763,
and Imperial Statute of 1784, called the “ Quebec Act,” T have the honour to submit in
respect to this map 2 few observations supplementary to the report I had the honour of laying
before the Governor-General in February, 1849, in obedience to his Excellency’s order of
reference, under copy of the Despatch from the Right Honourable Earl Grey, the Secretary
of State for the Colonies, dated 26th August, 1848, accompanying the Report of the Com~
missioners referred to me for my report thereon.

Upon examination of the map alluded to, it is appurent, that Messis. Broughton and
Featherstonhaugh have manifested much scientific ability and accuracy of observations in the
explorations of the country it exhibits, establishing beyond all manner of doubt the existence
of the extensive plain or level tract of country lylng in the region of the sources of the south-
west branches of the River St. John’s and the sources of the easterly tributaries of the River
Chaudicre, bounded towards the south by an elevated ridge of mouutains, in which the Metger-' .
mette and Portage Rivers, branches of the River du Loup discharging into the River Chau-
didre, together with the south branches of the River 8t, John's, take their sources opposed to -
sources of the Penobscot falling into the Atlantic Ocean, and towards the north bounded by
the hills and mountains at the sources of the Etchemins and Du'Sud Rivers, emptying into the .-
St. Lawrence, opposed to the northerly tributaries of the Matawaquam, or of the north-west -
brauches of the River St. John's, respectively forming the mountain ranges which ave plainly . '+
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identificd with the * southern and northern highlands” mentioned in the Report of the Com-
missioners, whilst the features of the plain or valley, and the direction of the mountain ranges
that form its north-westerly and south-easterly boundaries, are fully corroborated and borne
out by the exploratory surveys performed in 1828, under the authority of a Despatch from
Ear! Bathurst, the Secretary of State for the Colonies, in reference to the boundary question
with the United States, exhibited on the accompanying tracing, under letter B of the original
plan recorded in this office. .

An inspection and comparison of these maps cannot fail to lead to the impression that the
Commissioners, Major Robinson and Captain Henderson, have been deceived in the aspect of
that part of the country, or have been erroneously informed in respect to the true position aud
course of the * highlands’ they designate, and were unaware of the existence of the plain or
valley separating the northern highlands claimed by New Brunswick, from the southern high-
lands claimed by Canada, when they report as the topographical result of their labours and
exploratory vesearch, * that highlands do exist, that divide the waters which empty themsclves
into the River St. Lawreuce, from those that fall into the sea; that these highlands connect
themselves continuously by highlands with the north coast of the Baic des Chaleurs, at its
western extremity, and reach the 45° of the latitude at the eastern branch of the Connecticut
River, thus csseatially fulfilling the several requirements of the Proclamation Act of Parlia-
ment and Commission for the southern boundary of Canada, and laying the foundation for
establishing the strict legal claims of the two provinces.

* On the accompanying map prepared by Major Robinson and Captain Henderson, this line
is coloured green, and it will be seen that the northern highlands claimed by New Brunswick
are adopted, and the line contended for by Canada as her southern boundary, rejected,”

The Commissioners by the adoption of the northera highlands claimed by New Brunswick
as her line of boundary, would consequently maintain the continuity of the « uorthern high-
lands” across this plain or valley ; an assertion which is not borne out or sustained by the
well ascertained features of the country, and which is wholly at variance with the result of
the exploratory operations of the Royal Commissioners, Messrs. Featherstonhaugh and
Mudge, contained in their Report to Her Majesty, dated 1839, alluded to in my !Report,
page 28, who in describing the distinctive features of the highlands claimed by the United
States under the Treaty of 1783, and of the Lighlands claimed by Great Britain, most clearly
point out (as deliveated on the map A. accompanying their Report), the character and extent
of the valley in question, as bounded by those highlands, of which the plain exhibited on No., 2
forms part.

If tgere were any necessity for further proof or evidence of the truth or correctness of the
highly scientific and disinterested men herein meationed, who were instructed by Her Majesty
at diferent periods with the exploration of the disputed territory, I would beg leave to adduce
the important and valuable Report to his Excellency the Governor-General, of the examination
in a geological point of view of that section of the province, by W, E. Logan, Esq., Provincial
Geologist, published in 1847-48, in the Appendix G. of the journals of the Legislative
Assembly, which corroborates the previous descriptions of the characteristic features of the
valley or plain in question, and the physical attributes of the mountain ranges, as they form
the boundarics of this valley towards the north-west and south-east, in accordance with the
delineation of the country on the maps herewith accompanying.

From the foregoing statements grounded upon unobjectionable official authorities, it is
manifest that there are absolutely no « highlands” that connect themselves continuously by
highlands with the north-east coast of the Baie des Chaleurs and the Connceticut River,
represented by the green line on the plan of the Commissioners, and hence, that the conclu-
sions the Commissioners have come to, so based upon erroneous data, cannot obtain, nor

Justify the claim of New Brunswick to the line of boundary claimed by that province, or to
any part therefore of the disputed territory.

J have deemed it incumbent upon me to submit the foregoing remarks relative to the plain,
exhibited ou plan No. 2 of the Commissioners, with a view of the same, accompanying my
Report on the question of the line of boundary between this province and the province of New
Brunswick, for the action of the Colonial Government thercon, )

All which is respectfully submitted.

1 have, &c.,
The Hon. James Leslie, Provincial Secretary, (Signed) J. H. Pricr.
&e. &e. &e.

Extracr of the REPORT of the GEoLogicaL SurvEy of CANADA for the Year 1847-48; 'by
W. E. LoGar, Provincial Geologist.

Geographical Characteristics.

Brrweex Montreal and Quebec the valley of the St. Lawrence has a gencral north.cast
course, and presents u flat surface on each bank of the river. Qu the north-west side this
surface extends in breadth a distance varying from 12 to 20 miles. to the flank of a
wide-spread, hilly, but not very elevated country, occupied by syenitic gneiss, interstratified
with crystalline limestones, being a coutinuation of the: metamorphic formation described in
another Report,‘as existing on the Ottawa.  On the south-eas!. side, the plains exhibit a width
of 30 to 40 miles, and, with the intervention of a few moderate undulations in ore or:two
places, reach the foot of a range of mountains, which stand on a breadth of 25 to 30 miles,
This range is the continuation of the: Green Mountains of Vermont,:which, aiter entering

" Canada, lose much of the bold- character they possess farther south, though they still offer, in

4
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the district under description, two or three isolated peaks attaining the height of about 4,000
feet above thie level of the sea.  The opposite sides of the mountain belt run very nearly parallel
1o one another, and a valley, or continuous line of valleys, bounds it on the south-east side, with
a gently-rolling surface by no means so even as the plains on the north-west, but presenting
few extraordinary swells or abrupt protuberances. The breadth of this valley may be from
15 to 20 miles; and to the south-east the land gradually rises into a more mountainous tract,
extending to the province line, which runs upon its ridge from the sources of the Connecticut
River to those of the Chaudiere.

These ranges of mountain and valley are parallel to one another and to the St. Lawrence,
and the whole coincide with a strike of the formations constituting the district. The streams
conveying the waters of the area to the great river, are first the Richelieu and the Yamaska,
the main trunks of which run in a direct continuation of the valley of Lake Champlain, with a
distance between them cqual to about the greatest breadth of the lake, and go with a strike,
while the castern branches of the Yamaska (including the most southern of them, bearing the
name of the stream), all of which have their sources west of the Green Mountain range, or
among its peaks, run transverse to the stratification., Next are the St, Francis and the
Chaudiere, about $0 miles asunder, the lower part of each of which makes a straight section
across the measures, including the rocks constituting the mountain range, while t?leir upper
parts drain the line of valleys beyond. The upper part of the St. Francis and its tributary,
the Massawippi, flowing in opposite directions along the foot of the mountain range, oceupy
about 80 miles of the line in the general strike of the formations, and join at Lennoxville, after
being supplied by several transverse tributaries, which take their sources in the southern
mountains. The Chauditre, springing iu these mountains, overlaps the upper part of the
St. Francis, flowing in an opposite course, and more southern but parallel line for some
distance below Lake Megantic. It then turns up northward, and is joined by the Rivitre du
Loup, which flows across the measurcs in the same direction as the lower part of the
Chauditre, and further on it meets another tributary called the Famine. This tributary is in
the same relation to the rocks of the country as the upper part of the St. Francis and the
Massawippi.  Flowing in the strike, it takes its source to the eastward, in a level tract, which
is alwo the source ol the Mitaywacon and constitutes part of the valley of the St. John River,
to which this is tributary ; and it appears probable that the valley of the St. Johu, presenting
a continuation of the line of valleys, will be found to display the same relation to the
stratification as that portion of the depression to the south-west already mentioned,

Exrtracrs of a Pameurer supposed to have been written by ITon. Warp Chirman,
entitled * Remarks upon the Disputed points of Boundary under the Articles of the Treaty
of Ghent, principally compiled from the Statements laid by the Government of Great Britain
before the King of the Netherlands as Avbiter,”

¢« St, John's, New Brunswick, 1839,

“ Secret Journals of the Old Congress,” vol. iii. p. 169.  The following are extracts :—

‘« Tt is to be observed, that when the boundaries of the United States were declared to be an
ultimatum. it was not thought advisable fo continue the war merely to obtain territory as far
as St, John's River, but that the dividing line of Massachusetts and Nova Scotia was to be
consigned to future settlement. It must be confessed, also. that this country, which is said in
the new charter to border on Nova Scotia and the province of Maine, on opposite sides, and
which goes under the name of Sagadahock, cannot be proved to extend to the River St John
as clearly as that of St Creix. But there is come reason, notwithstanding, to believe that
Nova Scotia was never supposed by the British King, in any grant to bis subjects, to come to
the south of St. John’s River, although he might have exacted from France a relinquishment
of the lauds to the River Penobscot, or even Kenncbee, as a part of Nova Scotia.”

: *“ Topographical Description of the Middle British American Colonies,” published in the year
776.

« All the rivers which have their sources amidst the northern ridges of this great range fall
into Canada or St. Lawrence River, as the St. Francis, Chaudiére, and many others; all
which have their sources amidst the southern ridges, fall into the Bay of Fundy or into the
main ocean.

“ Connecticut River rises in north latitude 43° 107, at the height of land in long. 4° cust of
the meridian of Philadelphia.

“ A range ruuning hence across the cast boundary line in New Hampehire in lat, 443° and
trending north-cast, forms the height of land between the Keanebee and Chaudigre rivers, Of
the nature and course of this highland T am totally uninformed.

“ As the River Kennebec bas been now rendered: famous as a pass by a march of some
spirit and enterprise, made by the American following ity course across the land to St. Law-
rence or Canada River, I shull here give a more particular and detailed description of it than I
should otherwise have entered into.

¢ This river, in the years 1754 and 1755, was talked of as a route by which an army might
pass the best and shortest way to attack Canada and Quebec.

* The River Kennebee, to begin from its principal branch, may be described as rising
on the height of land in north lat, 45° 20, and in east long. from Philadelphia, 5° 10/, or
thereabouts.

¢ The ranges in York and Cumberland counties trend to the northward of north-east ; those
in the county of Lincoln cast of Kennebec, next the coast, do so likewise; but within land
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they trend more and more to the east of north-east. All the heads of Kennebec, Penobscot,
and Passamaquada rivers are in the height of land running east north-east.” [pp. 15, 17,
22, 4.

Spea:Ling of the whole range of highlands at the head of the Atlantic rivers nearest to the
Connecticut, the author observes as follows :—¢ Between this high mountainous tract and the
ocean, both in its northern aud its eastern range, there is a Piedmont of irregularly broken
hilly land.  Of that in the eastern parts of New England, especially east of Penobscot, I can
say nothing with aceuracy, and will therefore say nothing at all.” [p. 17.] .

This, it1s allowed, is the language of an author scrupulously attached to truth, and,.on the
whole, it may be inferred with safety from his work, that all the rivers flowing into the Atlantic
between the Connecticut and the St. Croix were either known or supposed to have their head
waters in a range of highlands or mountainous tract, stretching eastward with a strong
northerly inclination, and that Jess was known of the range in proportionas it extended towards
Nova Scotia. .

¢ What cloes the north-west angle of Nova Scotia mean? The words which follow in the
treaty explains its signification: * That angle which is formed by a line drawu due north from
the source of St. Croix river to the highlands,’ This definition, which was not in the article as
first proposed by the United States, and which was, therefore, in all probubility made neces-
sary by some subsequent consideration, evidently comprehends two lines, the one artificial,
viz., a due north Jine drawn from the source of the River St. Croix, the other a natural line,
formed by one of the most striking features of the country, that is to say, the ¢ highlands.’
The former of these lines having been sufficiently ascertained for the purposes of this investi-
gation, the first object of the present inquiry is to fix the proper sens. of the term ¢ highlands,’
as intended by the treaty.”

* It cannot be denied with any appearance of reason, that in common usage the word * high-
lands’ suggests the idea of a mountainous tract or range of conspicuous clevations. Such is
the idea we naturally convey in speaking of the highlands of Scotland or those of the Hudson
river, By the word highlander is meant, in gencral, a mountaineer.”

* The place called Mars Hill is that which Great Britain claims as the point of departure
for the northern boundary of the United States, and consequently as that spot which is desig-
nated in the treaty as the north-west angle of Nova Scotia. It appears from the Reports of
the survevors that the due north line crosses its eastern skirt or lank at a distance of about
40 miles from the monument which marks the source of the St. Croix, as fixed in execution
of the treaty.”

*“ As to the third point. the British surveyor, Bouchette, in his Report dated the 21st. of
May, 1818, observes that he took ¢ the bearings of the principal range of highlands extending
from Mars Hill to the Catahdin Mountain, the general course of which is N.N.E, and
S.8.W., and highly couspicuous for its height.' auother of the surveyors, Odell, states, in a
Report filed the 11th of May, 1819, as follows :— Looking westward from this place
(Parks, nearthe Houlton settlement), which is itself considerably elevated, and is easily seen
from the top of Mars Hill, there appears a continued range of highlaud, the view of which is
terminated on one side by Mars Hill, and on the other by the Spencer Mountains,” The
general result of these documents, with respect to Mars Hill and the adjacent heiglits towards
the west is, that * a gencrally hilly country is found to extend towards the eastern branch of
the River Penobscot,” This is coufirmed by the Report of the American surveyor, Loring,
dated in December, 1820. - It may be added, that the British assistant surveyor, Campbeﬁ.
describes the highlands where the mouument is situated on the height of land between the
Keunebec and Chaudiére rivers, as cxtending in a N.E. to E.N.E. direction, and consequently
tending to communicate with the highlands at the sources of the Penobscot: river.”

It has been urged on the partof the United States that the three prepositions, * from,”
“ alony,” and * to," employed in defining the northern boundary line,  are the clearest and
strongest which could have been selected for the purpose of declaring that the boundary thus
described must, through its whole extent, from its beginning to its termination, be along high-
lands,” such as they presume the treaty to have intended. This remark is indeed made on
grouns which do not apply to the view taken by Great Britain of the same subject. Itis
nevertheless, to be observed that, in two acts of the highest authority connected with this dis-
cussion, a Royal Proclamation and an Act of Parliament, the very sume prepositions are used
in order to deseribe lines which have since been discovered to be too imperfect to admit of their
being traced in conformity with this description, The Acts alluded to are the Proclamation
of 1763 and the Quebec Act. The boundary described in the Proclamation has two evident
interruptions in the conrse of its line, notwithstanding the use of the three prepositions, to
which so much efficacy has been attributed. In the first place, the line which is described as
passing along the highlands, and also along the coast of the Bay des Chaleurs to Cape
Rosiers. has an intermediate space to traverse between the highlands, wherever they may ter.
minate according to the supposition hitherto maintained, and the north coast of’ Chaleurs Bay,
for which no provision appears to have been made by the terms of the Proclamation. Secondly,
there is a similar interval between Lake Champlain and the opposite extremity of the high-
lands, which do not extend to the shores of the lake. According to the Quebec Act the line
was to go from the Bay of Chaleurs, along the highlands, &c., 10 a pointin 45° north latitnde,
on the castern bauk of the River Connecticut, keeping the same latitude directly westward
through the Lake Champlain. This amendmeut of the proclamation itself occasioned a fresh
difficulty, which it was subsequently found necessary toobviate in’ the treaty. A line deseribed
as passing along the highlands in which the sources of the Connecticut are situated could
never, it 1s manilest, have reached a point on the bank of that river at a considerable distance
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below its sources.  What relates to the want of continuity hetween the Bay of Chaleurs and
the highlands is the sanie in the Act as in the Proclamation.

The highlands, which the American argument doseribes as passing without internption
from the point proposed by the United States as the true north-west angle of Nova Scolia
to the norih-westernmost head of Connecticut river, are wholly destitute of any marked or
conspicuous elevation. though by fur the greater part of their extent,

The line which they claim i, in fact, no other than the boundary line which they suppose
to have existed as Letween Canada and Nova Scotia in virtue of the Royal Proclamation of
17633 but that line, 3t is well known, cannot continue along the highlands according to the
condition on which the United States insist, It must leave those highlands in order to pass
along 1hie north coast of the Bay de Chaleurs. In this manner it is evident that whatever may
be the character of the country in a dircet line between Mars Hill and Chaleurs Bay, the
line cluimed by the United States is defective in that very quality to which they attach so great
a degree of importance.

A line extending from the source of the St. Croix * towards the north,” to the nearest part
of the St. Lawreuce, would, at all events, strike that river, owing to the obliquity of its source
far 1o the west of that point where a duc north line wonld interseet it, A reference to the map
will make this clear. [t must not be forgotten that the Commissioners, under the 5th Article of
the U'reaty of 1794, in deciding which was the true St. Croix, adopted the northern stream, to
the exclusion of the western. Thus the variations of this one grant alone offer four several
north-west angles of Nova Scotia. The western stream being the one named in Sir William
Alexander’s grant, the preference of the northern stream must surely invalidate the aathority
of the grant as a binding designation of the boundary of Nova Scotia; and at any periods sub-
scquent to the Proclamation of 1763, Sir William Alexander's grant is altogether irrelevant
as ta the northern boundary of that proviuce.

The charter of Massachusetts, dated 1691, does not mention the territory of Sagadahock,
which, according to the Duke of York's grant, extended by its eastern and western Jimits to
the River St Lawrence. It anneses to the province of Massachusetts only those ¢ lands and
hereditaments lying and estending between the said country or territory of Nova Scotia and
the said River Sagudahock.” Agrecably to these words, the northern limit of Sagadabock, as
annexed to Massachusetts, would be a line drawn obliquely from the source of the Sagadahock
v Kenncbee river to the peint of the intersection between the western boundary of Nova
Scotin and the south bank of the river St. Lawrence. Besides the considerations arising out of
this circumstance, it is to be remembered that the right of Massachusctts to retain any part of
Sagadahock, at least that part of it which lies cast of the Penobscot river, has been continually
questioned and denied by the British Government.

The American line, prolonged in an easterly direction, would extend to Cape Rosiers,
leaving an interval of more than half a degree between its own course and that of the north
coast of Chaleurs Bay; and supposing the line to be carvied along the coast of Chaleurs Bay,
agrecably to the terms of the Proclamation, a considerable part of it must necessarily pass,
before it reaches that bay, not between rivers falling on one side into the St. Lawrence, and on
the othier into the sea, but between the strcams which fall into the Bay of Chaleurs only, and in
a direction nearly at right angles with the direction of the line prolonged to Cape Rosiers.
The truth is., that the line described in the proclamation was never put to the test of a prac-
tical application, nor did the circumstances of the country require that it should receive a
more fixed and positive character throughcut that central portion which intervenes from the
Bay of Chaleurs to the dividing highlands situated immediately between the sources of the
Kennebee and Chauditre rivers.  On the Bay de Chaleurs there were settlements connected
with the fsheries; at the other end of the line settlements were also to be found ; and it was
therefore desirable to provide for an actual delimitation relative to the rights of provineial
Jurisdiction in both those parts of the country.

In the ¢ Quebec Gazetie” of the 24th January, 1763, there is a notice issued from the office
of the Provincial Secretary of that Provisce, by which all Canadian inhabitants are prohibited
from interfering with the hunting grounds of the Indians °¢ down to the Great Falls of the
river St. Jobn,” This is an act of clear jurisdiction by the Government of Quebec down to
the place mentioned in the notice, viz, the Great lfalls of the River St. John; and such
a jurisdiction could not have been exercised had not the place have been deemed to be within
the limits ol the province of Qucbec, according to the bounds described in the then recent
Proclamation of 1763.

In the month of November, 1784, Charles Nichan Noiste, a pative Indian, was tried and
convicted in the Court of King’s Beneh at Quebec for the murder of one Archibald MeNeil, at
Madawaskir. The place where the offence was committed is thus described in the indijct-
ment :—“ Near unto the village of Madawaska, in the district of Quebec, in the province of
Quebee,”

Extracr of the RerorT in the form of remarks, submitted by Josurn Bovcurrre, Esq.,
Deputy Surveyor-General, relative to the physical features of the “HieHrLaNDs,”
dcfining the southern boundary of the Province of CANADA, deduced from actual surveys
and explorations of the country between the Connecticut and Ristigouche Rivers, com-
municated to the Royal Commission in 1838,

That {rom the heights dividing the Rivers Metgcrmette and Penobscot, proceeding
thenee northward along a line dividing the waters of the St. Lawrence and those of the
River St. John, there are no lands which can be fairly designated as highlands,” but on
the contrary, one general level plain, the greater part of it Savanne, prevailing about the

-
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opposed sources of those rivers, until the dividing line attains the northern boundary of
the Great Valley, at o point between the north-westernmost branch of the Daaquam or
Mittaywanquam, and the north-casternmost branch of the Lafamine River, distant across
the valley 28 miles fiom the Metgermette; thence the dividing line proceeds easterly,
northerly, and north-casterly along the edge of an clevated ridge {yet subordinate to the
more clevated hills of the source of the river Du Sud and Etchemin) between the tributa-
vies of the Daaquam and Escganetrogook, apposed to the sources of Etchemin and River du
Sud, until it gradually descends upon the broad table land which follows parallel with the
St. Lawrence, in the rear of the scigniorics of Lepinay or St. Thomas, Bonsecour, Lessard,
and River Ouelle, and the township of Ixworth, in which the rivers emptying into the St,
Lawrence, and those falling into the St. John's, have their sources commo.nly in wet,
swampy ground, which characterises this table-land, although at a mean clevation of about
1,600 or 1,7C0 feet abovetide-water, and which may be considered as the base of the clevated
mountains of Buckland and the Eseranetrogook,  Similar features of country as those that
have been above deseribed, as marking the Tine dividing at their sources the waters of the
St. Lawrence and St, John's, are to be traced in an equally striking degree in pursuing
that line north-casterly towards its intersection with the duc north exploring line.

From the north-casternmost source of the Black River, which js opposed to and in the
level ground, with a smail lake at the head of a branch of the river Quelle, the dividing
line continues for 30 or 40 miles through a varied country, occupying still what is commnonly
known as the table-land of the St. Lawrenes, in which the character of spruce and fir
timbelied land, occasionally interspersed with white birch and pine, almost invariably
prevails,

! The surface of the country becomes move gradually clevated in proportion as the dividing
linc reaches that mountainous scction traversed by the Temiscouata Portage road,
and forming that part of the northernmost boundary of the great valley of the St. John's
where the leading features which havebeen noticed as peculiar to the St. Lawrence waters.
as opposed to those of the John, are strongly exemplified at the sources of the Green and
Trois Pistoles rivers, which lic in swampy or level ground, several miles south of the
clevated mountains known as the Grande Fouche Paradis, and St. Frangois Mountains,
and the lesser and Grande Fouche branches of the river St. Francis, rise in level lands at
the base of these mountains, several miles north of the Portage road.  This position of the
opposing waters occasions the dividing line to wind in a singular manner from the source
of a branch of the Green River to another of the St. Francis, and then again from the
latter to the head of the branch of the River Trois Pistoles, thercby intersecting the
postage road in three different places, whencee it finally hears N.N, B, through a less nioun.
tainous country, south of the River Trois Pistoles, and ultimately attains the generally
level tract along the rear line of the scigniory of Nicholas Rioux. in which the castern
branches of the last-mentioned river, and the western branches of the river Rimonski, one
of them called Riviere aux Ecores, take their sources in common with the lakes at the
head of the streams which fall into Lake Temiscouta.

'The dividing line, scarcely 15 miles distant from the banks of the St. Lawrence, con-
tinues on a general course cast, south-casterly from the south corner of the seigniory of
Nicholas Rioux, through a varied country of hill and valley, but still gcnerally flat about
the lakes at the head o% the opposing rivers, viz., the Toledo falling into Lake Temiscouta,
-opposed to the southern branches of the River Rimonski, along which rivers the country is
brl()){(e;l :u&d mountanous, and in some parts rising to a considerable elevation above ‘the
table-land,

'The line then proceeds casterly, passing near to the sources of the Quamquerticook or
Green River, falling into the River St. John, intercepting in its course some mountains
which are the northern extremity of a broken ridge, wending south, between the eastern
branches of the Green river and the western tributaries of the Restigouche, continuing
thence still easterly, along varied ground, not, however, dividing the waters flowing into the
St.John's, but those of the Ristigouche from thesouth-eastern ‘branches of the Rimonski to
a point between an inferior tributary of the River Mistone, falling into the Restigoucheand
the River Métis, which empties itsclf into the St. Lawrence, being the termination of the
dlug north line, and the north-west angle of Nowva Scotia, according to thc American
claim. :

It has, therefore, been satisfactorily shown that there arce no lands which can be fairly
designated as highlands along the linc of boundary claimed by the American Government,
neither at the sources of the rivers emptying into the St. Lawrence nor at the sources of the
rivers St. John's, as opposed to cach other, save and except where the inferior txibutaries
of the’ River Daaquam and Eseganctrogook happen to find their sources in the subordinate
elevations which skirt the outlines of the township of Ware, Standon, and Buckland, and

which embrace at the sources of the Etchemin and Du Sud, the highest land along the
. northern limits of the Great Valley.

(Certified) Jos, Boucnerre.
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In obedience to his Excellency, Sir George Provost, Bart., Governor-in-Chiefl, &c. &c.'s
commands. by Mr. Sceretary Brenton's letter of the 5th Mareh, 1814, T have proceeded to
White Birch River, on the Madawaska, where I surveyed and laid out two lots of land for the
settlers of the 10th R. V. Battalion, viz.:

1st, For serjeant William Smith, lot marked €, on the annexed plan, situated on the north
side of the river Madawaska, bounded as follows, viz. : beginning at Birch Point, near a pine
tree op Said point, whicl forms the entrance of White Birch River on the casterly side ; running
from thience mugunetically N. 100 E., 38 chains 80 links (having planted square posts on the bank
at @ b, to show more distinetly the course of the said line) to the north-westesly angle of said
Jor, thenee 8, 80° |2, 26 chains; thence S, 10° W., 44 chains 40 links to the river Madawaska,
and from thence along the bank of said river as it winds and turns to the place of beginning,
coufaining 103% acres. and the usual allowanee for high\vays.

2ndly. For James Simpson, private in the 10th K, V. Battalion, the lot marked D on the
annexed plan, bounded as follows, viz : begiming at a post planted on the bank of the Mada-
wasKa, standing on the division linc betweenthe lots C and D; running from thence maguetically
N.10° E, along said division line 63 chains 50 links to the north-westerly angle of said lot;
thence S. 80° E. 26 chains; thence S. 10° W, 26 chains to the river Madawaska, and [rom
thence along the bank of said river as it winds and turns to the place of beginning, con-
taining 1054 acres, and the usual allowance for highways,

The front of these two lots is in general very good meadow land, a mixture of birch and pine
timber, and in rear the soil is still better, and rises gradually.

Given under my hand, Surveyor-General's Office, Quebec, 29th June, 1814,

(Signed)  Jos. BoucnETTE, Surveyor-General,
True copy of Entry on record,
C. L. Department, Montreal, October 1, 1850.
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In obedience to his Excellency Sir George Provost, Bart., Governor-in-Chief, &e., &c.'s
commands by Mr, Secretary Brenton's letter of the 6th May 1814, T proceeded to the River
St. Francis, in the Portage Timiscouata, and on the casterly side thercof surveyed and laid
out two lots of land for two settlers of the 10th R. V., Bn., viz., Ist, for David Gardener,
lot marked A on the annexed plan situated on the casterly side of the River St. Francis,
bounded as follows, viz., beginning at a post planted at 36 links from the easterly bank of the
River St. Francis on the Portage road, running from -thence magnetically N. 58 30' E.
6 chains 90 links from the. river to a post planted on the northerly side of the road; thence
S. 82° 30" E, 40 chuins to the easterly angle of said lot ; thence 8. 7° 30" W. 26 chains;
thence N. 82030’ W. 31 chains 40 links: thence S. 58° 30’ W. 8§ chains to the River St.
Francis, and from thence along the bank of the said river, as it winds and turns to the place of
heginning containing 106} acres, and the usual allowance for highways.

2ndly, for William Clifford, also private in the 10th R. V. Bn.  The lot marked B on the
annexed plan, situated on the casterly side of the River St. Truncis, bounded as follows, viz.,
heginuing at a picket planted at 36 links from the bank of the river, on the division line
between said Tot and that of David Gardener, running from thence along said division line,
6 chains 90 links from the river to a picket on the north side of the Portage road; thence
S. 82° 30" E. 34 chains 50 links to the south-easterly angle of said Iyt thence N. 7’30’ E.
29 chains ; thence N, 82° 80’ W, 40 chains; thence $. 58° 30’ W. 4 chains 80 links to the
River St. Francis, and from thence along the banks of said river, as it winds aud turas to the
place of beginning, containing 111} acres and the usual allowance for highways,

The lund in the front of thess two lots is low along the river and will afford some meadow
ground, but in some parts rather stony, but in the rear the land is high and open; timbered
principally with maple and other hard wood.

Givey under my hand, Surveyor-General’s Office, Quebee, 29th June 1814.
(Signed) Jos. BoucnerTs, Surveyor-General.
True copy of the Entry on Record.
C. L., Department, Montreal, 1st October 1850.
(Signed) J. H Price, Commissioner of Crown. Lauds,
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Extnact of a DESFATCH from Earl Grey to Governor-General the Earl of
LErgiy AxD KiNcarpiNg, dated Downing-street, November 1, 1850.

I uave the honour to acknowledge the receipt of your Lordship’s
Despatch, with its Enclosures, No. 215, of the 10th ult., from which I am
gratified to learn that the terms of the arbitration to which the question of
the disputed boundary is to be submitted have been agreed to by the re-
spective Governments of Canada and New Brunswick, and that there is every
probability of the result proving equitable and satisfactory to both provinces.

No. 6.

Cory of a LETTER from Bexsamiy Hawes, Esq., M.P. to the ArpiTRaTORS
on the Boundary Question.

Sir, Downing-strect, November 28, 1850,

I ax directed by Earl Grey to inform you that you have been ap-
pointed by Lord Elgin, with the advice of his Exccutive Council, to act as
arbitrator inthe pending question of boundary between the provinces of Canada
and New Brunswick.

I am further directed to transmit to you a copy of the Despatch of the
Governor-General and Lieutcnant-Governor, and resolutions of his Executive
Council, respecting the proposed arbitration; and to inform you that T. Twiss,
Isq., hasheen appointed under similar resolutions on hehalf of New Brunswick.

And I amto add, that all documents inthe custody of this Departmient which
you may require to consult will be immediately placed unId]er youg inspection.

ve, &c.,
‘Thomas Falconer, Esq., (Signed) B. HAWES.
&e. &e.

[Similar letter to T. Twiss, Esq. Arbitrator on behalf of New Brunswick.]

(No. 535.) No. 7.

Cory of a DESPATCH from Earl Grey to Governor-General the Earl of
Evrcivy anp KINCARDINE.

My Lorp, Downing-strect, November 29, 1850.

In reference to your Despatch, No. 226, of October 31, I have now to
inform you that Mr. T. Falconer, has accepted the officc of arbitrator in the
pending boundary question; and that Travers Twiss, Esq., D.C.L, has been
similarly appointed on the part of New Brunswick. These gentlemen will
enter on the functions assigned to them without delay, and you shall be further
informed of their proceedings as occasion may require.

I have, &c.,
The Earl of Elgin and Kincardine, (Signed) GREY.
&e. &c. &c.

1
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(No. 537.) No. 8.

Cory of a DESPATCH from Earl Grey to Governor-General the Earl of
Evreiy anp KINCARDINE.

My Lorp, Downing-street, December 10, 1850.

Wira reference to my Despatch, No. 535, of the 29th ult., apprising you that
Mr. Thos. Falconer and Dr. Travers Twiss had accepted the office of arbitratorsin
the pending boundary question, I have now the honour to acquaint your Lord-
ship that these gentlemen have nominated the Right Hon. Stephen Lushington
Judge of the Admiralty Court, and a member of the Judicial Committee of
the Privy Council, to act as third arbitrator in the decision of the question.
I have, &e.,
(Signed) GREY.

The Earl of Elgin and Kincardine,
&e. &c. &c.

No. 9.

Cory of a LETTER from BewjaMmin Hawes, Esq., M.P,, to the Right Hon.
STEPHEN LUSHINGTON.

StR, Downing-street, December 14, 1850.

I Ay directed by Earl Grey to acquaint you that Dr. Travers Twiss and
Thomas Falconer, Esq., the Arbitrators appointed respectively by the Governor
of Canada and the Lieut.-Governor of New Brunswick, with the advice of
their Executive Councils, to act in the pending question of Boundary between
those provinces, have, in pursuance of the powers vested in them, nominated
you as third Arbitrator in the decision of the said question.

Iam further directed to transmit to you copies of Despatches from Lord
Elgin and Sir Edmund Head, together with the Resolutions of their Executive
Councils respecting the proposed Arbitration, and I am to state that all docu-
ments in the custody of this Department which you may require to consult will
be immediately placed under your inspection.

I have, &ec.,
Right Hon. Stephen Lushington, (Signed) B. HAWES.
&c. &c. &e.
No. 10.
Cory of a LETTER from the ArmiTrATORS on the Boundary Question to
Earl Grey.
My Lorp, March 24, 1851.

(Received March 28, 1851.) §
(Answered April 2, 1851.)

THE undersigned, the Arbitrators appointed to Report to Her Majesty’s
Government upon the question of Boundary between the provinces of Canada
and New Brunswick, have the honour to request, pursuant to the terms of the

reference made to them, that the time for presenting their Report may be -

extended by Her Majesty’s Government to the 21st day of April 1851.
) We have, &c., -

(Signed) STEPHEN LUSHINGTON.
TRAVERS TWISS.

The Right Hon. Earl Grey, THOMAS FALCONER.
&e. & &c.

CANADA.

tNo. 8.

No. 9.

No. 10.
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CANADA.

—— No. 11.
No, 11
Cory of a LETTER from Bexsamix Hawes, Esq., M.P., to the ARBITRATORS

on the Boundary Question.

GENTLEMEN, Downing-street, April 2, 1851.

Ix answer to your lctter of the 24th of last month applying to have the
time for presenting your Report on the question of Boundary between the
provinces of Canada and New Brunswick extended to the 21st April, I am
directed by Earl Grey to inform you that Her Majesty’s Government have
extended the time accordingly, and have notified this extension to the Gover
nor-Gencral and Lieut.-Governor of New Brunswick.

I have, &c.,

The Right Hon, S. Lushington, (Signed)  B. HAWES.
Dr. Twiss,
T. T'alconer, Esq.

No. 12, (No. 574.) No. 12.

Cory of a DESPATCH from Earl Grey to Governor-General the Earl of
EvciN AND KINCARDINE.

My Lorp, Dovning-street, April 1, 1851.

Tne arbitrators appointed to report upon the question of Boundary
between the provinces of ‘Canada and New Brunswick, having requested that
the time for presenting their Report may be extended by Her Majesty’s
Government to the 21st of this month, pursuant to the terms of the Minute of
the Executive Council of Canada, approved by yourself, and concurred in by
Sir E. Head, Her Majesty’s. Government have extended the time accord-
ingly.

T have, &c.,
(Signed) GREY.
The Earl of Elgin and Kincardine,
&Ke. &e. &c.

No. 13.

Cory of a LETTER from the Arsrrrarors on the Boundary Question to
Ear]l Grey.

(e My Lorp, Eaton-place, April 17, 1851.

4 We have the honour to transmit to Your Lordship a scheme for-settling
A the Boundarics of Canada and New Brunswick, which is approved by both of
us; we also send two maps which will illustrate that scheme.
A e
S L ‘We have &c,,

PG Voo STEPHEN LUSHINGTON.

© . - .-, 'The Right Hon. Earl Grey, TRAVERS TWISS.
_:. o \I e ! N -: ‘ B &c. &c. '&c- .
¢ 4 U

v
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: ~. No. 4. o ' - CARADA. - -

Trar New Brunswick shall’ be bounded on: the West by the Boundary No. 14
of the United States, as‘traced by the-Commissioners of Boundary under-the
Treaty of Washington, dated August, 1842, from the source of the- St. Croix to =
a point near the-outlet of Lake Pech-la-wee-kaa-co-nies, or Eake-Béau, marked s
A in the accompanying' copy of a part of Plan 17 of the survéy:of the’boun- IR
dary under the above treaty; thence by a straight line connecting-that point R
with another point to' be-determined at the distance of one mile duesouth fiem
the ‘southernmost point of  Long:Lake; thence by & straight line” drawn to the
southernmost point of the Fiefs Madawaska and Temiscouata, and along-the
south-eastern ‘boundary of those Fiefs to-the south-east angle of the ‘same;
thence by a meridional’ Fine ' northwards till it meets-a line ruming eastand
west, and'tangent- to the- height of land: dividing. the waters flowing into-the ! 5.
River Rimouski fiom those: tributary to the St.John ; thence-along this tangentl y
line eastward until' it meets-another meridional line tangent to the height of
land, dividing waters flowing into the: River- Rimouski from those fowing into
the Restigoucle River, thence along this meridional Iine to the-48th parallel of
Yatitude, thence along that-parallel to-the Mistouche River; and' thence' down
. the centre of the stream. of that river to the Restigouche; thence down the ||
centre of the stream of the Restigouche- to its- mouth in the Bay of Chalenrs,
and thence through the middle of that Bay to the Gulf of the St. Eawrence,
the Islands in the said Rivers Mistouche-and Restigouche, to the mouth of the
latter river at Dalhousie being given to New Brunswick. .

We have, &e.,

(Signed) STEPHEN LUSHINGTON—"
TRAVERS TWISS.

NO. 15. NO. 15.

\
Dr. LusaiNeToN’s Reasons for the: (;;mxox delivered by him in the PrecepinG |
APER..

Havixg carefully read the whole of the papers:sent to me respecting the
question as to the Boundaries of Canada. and New Brunswick, I came to the
conclusion that the Report of Major Robinson, Captain Henderson, and Mr.
Johnstone, was one of the mest important documents to: illustrate the true state
of the case. That Report (save the comments subsequently made upon it): was
a document of the mest recent date. The Commissioners appointed to con-
sider the subject were umquestionably of competent skill, so far as related to
any question of topegraphical examination. They, with Mr. Johnstone, had
every ‘opportunity of hearing all that previously passed, and weighing the
arguments advanced on: both sides. '

I deemed # necessary to give this Report the most attentive consideration,
th test, as far as it was: possible; the truth of its premises and the correctness: of
the deductions formed: from these premises. To attain this: end I carefully
considered all the objections which had been urged: against it, and all the views
of the subject which had at any time been taken inconsistent with it.

That Report may be divided into three parts: 1st. Statements of topogra-
phical facts; 2nd. Of other facts and circumstances; 3rd. Legal and other
deductions therefrom, o h

Idonot fmd: that the topographical facts are denied, nor (speaking generally)
the other facts, but the principal objections have been raised to the inferences
drawn from those facts. ' a g

It is admitted on all hands that the Commissioners, in laying down the basis
for ascertaining the boundaries between the two provinces; adopted. the true
grounds, viz., the Royal Proclamation: of 1763, the commission to Governor
‘Wilmot in the same year, and the Act.of:Parliament passed in:1774, fixing the
limits of New Brunswick: The Commissioners were of -opinion:that the Jegal
line of demareation was capable of ascertainment; or;in other words, that:a line
of boundary did:exist which might be traced,.and which would be- in con-
formity with‘the min requisitions in the: Proclamation; Commisssion, and ;/Act
ofParliament,,.—-v:’::“ SEUL e Y T e e
-" The line ‘so-'sug ‘bythem ‘was: utterly at varionce with. all ithe: claims

Y

The line of the southemmtamssnggesﬁe&byCmdam %&ﬁﬁaﬁle '
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with the main provisions of the Proclamation, Commission, and Act of Parlia-
ment, and so obviously so that the position on the part of Canada was abandoned,
and not attempted to be urged in the recent’ discussion with Dr. Twiss and
Mr. Falconer. , ,

Whether, however, the Royal Commissioners had discovered the true line, .
was another and a different proposition. This was denied on the part of
Canada, and it was contended that no true line could be discovered. As it is
now agreed by all to adopt a conventional line instead of abiding by the true
legal limits, the proposition became of less importance; but I think it right to
state my opinion that if I had been compelled to say yes or no as to the true
line of demarcation stated by the Commissioners, I should, notwithstanding
some difficultics, have given my assent to their conclusion. .

It was not, as I have said, nccessary to prosecute this inquiry to an absolute
decision, as all agreed there must be a conventional line; still, the fact of there
being a true line of legal demarcation is not wholly foreign to this point.

It appears to me that the Royal Commissioners discharged their duty with
great ability—that they weighed with care and impartiality all the facts and
arguments adduced on both sides—that their chain of reasoning is just and
correct. I was therefore strongly disposed to adopt their conclusions, and in
the main to approve of the conventional line suggested by them. ,

To that line Canada was strongly opposed ; New Brunswick had made some
objections but had ultimately acquiesced.

When my co-arbitrators and myself commenced the subject, each of them
proposed another conventional line. After several conferences and much dis-
cussion on paper, it was found impracticable to modify either of these two lines
so as toget an unanimosis decision.

It became necessary therefore that I should suggest a line myself: I took
the line described by the Royal Commissioners as the foundation, and deter-
mined not to deviate from it without strong reason.

The Commissioners had stated in their Report that they would have assigned
the scigniories of Tcmiscouata and Madawaskago Canada, had it been possible to
do so without much injury to the general arrangement.

On the part of Canada the loss of these fiefs was considered to be a great
grievance, not merely on account of intrinsic value, which cannot be great at
present, but also as a matter of feeling, and certainly many reasons combined
for assigning them to Canada if it could be done; the Commissioners, too, had
strongly cxpressed this opinion, the difficulty was to find a line which would
give the fiefs to Canada, and yet not (to use the words of the Report of the
Commissioners) do much injury to the general arrangement. I did not think
this difficulty wholly insuperable, and endeavoured, to the best of my ability,
to chalk out a practicable line giving these fiefsto Canada. I could not, however,
feel any confidence in the practicability of this line for want of local and engi-
neering knowledge, I therefore asked for the assistance of Capt. Simmom,
and to that gentleman I am greatly indebted for the cordial and efficient manner
in which he rendered that assistance, I found in him all thatcould be asked
for,~local knowledge, engineering skill, and an earnest disposition to make
them available,

The line now proposed to the Colonial Office has been approved by him as
practicable and convenient. :

Dr. Twiss, on the part of New Brunswick, acquiesced; I entertained some
hopes that, as the fiefs of Temiscouata and Madawaska werenow to be assigned
to Canada, Mr. Falconer might be induced to acquiesce also, but these hopes
were not verified. : .

The line so suggested by me and approved by Dr. Twiss is founded, as far as
possible, upon the principle of possession,a principle 1aid down by Lord Hardwick
in the Baltimore case as the true principle to govern all questions of disputed
boundary. This, too, is the basis recommended by Lord Metcalfe. :

Oge of the principal grounds of objection raised by Mr. Falconer was, that
the territorial limits of Canada were not'extended to.the river St..John. It
appeared to me that the objection was not tenable—that Canada had:no just
grounds whatever whereon to maintain this claim—and that with:regard to
general policy, it would be very inconvenient to establish two claims to this river
which might produce confusion and litigation. T e o

The line agreed upon by Dr. Twiss and myself may.be described as a line
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founded. on that of:the Royal. Gommissip—ners,‘bqt, modified so as to give Canada
the fiefs of. Temiscouata and.Madawaska,. with some -slight addition to New-
Brunswick on the,nqrthgwest,. of little value.. o -

1 i

-",,T_No. 16. -

Cory of a. LETTER from Tuomas FacoNes, :E'sq.,vf;i-Earl GREY..
My Lorp, - -8, Figtree-court, Temple, April 17, 1851.

THE boundary line between the provinces of Canada and New Brunswick,
which the Right Hon. Dr. Lushington and Di. Twiss have agreed to report to
your Lordship, has not received my, assent. . " . .

The reasons which have compelled me to differ in opinion with my
colléagues are contained in a statement of the case, which was declivered by me
to them before we met to discuss the subject, and in three papers subsequently
written. ©~ . | o ‘

I haye requested Dr. Lushington, in whose possession these papers now are,
to transmit them to the Colonial Office’ with the -other documents, or to be
good enough to enable me to transmit them. | -

'Having engaged in the. investigation of the case with the most sincere-and
earnest desire to concede whatever might produce unanimity of opinion among
us, compatible with what I might regard to-be just and politic in dealing with
the ancient and prevailing rights and interests of both provinces, I am anxious
that the reasons which have influenced me in opposing the decision that has
been made should reach your Lordship, in order that the circumstances which,
on my part, have prevented unanimity may be understood. _ ‘

Every step in the discussion satisfied me that I was unanswered. I, there-
fore, feel no regret at the course I have pursued, thoughI should have esteemed
it'a fortunate event if a unanimous decision could have been made, which both
provinces might willingly have assented to, and which might have prevented
any future difficulties to' Her Majesty's Government, =

I have, &c.,

The Right Hon..Earl Grey, = (Signed) THOMAS FALCONER. -
&e. . &e. &c.

No. 17,

,Cory of a LETTER from Tnomas FALcoNER, Esq., to Earl Grey.
My Lorp, 3, Figtree-court, Temple, April 19, 1851.

I'BAVE received a letter from Dr. Lushington, in which he promises to
send to me the papers to which I referred in'my former letter to your Lord-
ship;.and. which were delivered by.me. for his perusal.and that of Dr. Twiss,
before their decision was made respecting the boundary between Canada.and
New Brunswick. . . - Lo S

These papers, which I intend to. send with.this letter, contain the- reasons
which prevented my concurring in that decision. .In ordinary cases it might
not-have- been:desirable.to-have presented such documents to your Lordship;
but.as.the question is not closed, and any measure to-give.effect to-the decision
must be a subject of discussion and debate' in:the North American proyinces
and.in: the Imperial Parliament, they possess'some importance. : -

When any. discussion shall take place, these points. will be:observed ;= -

L.. That so far.as:the principle of. uti possidetis applies—territory which, in.

its application, should have.been assigned to.Canada has been assigned to-New
Brunswick,~ - .. . . . T .

*.:2.;That:the effort made by the majority, of. the .arbiters.to-prevent. what is
termed -a -divisum imperium on the River St. John was.not-called .for.: The
principle. of.antexclusive use.:toione province- of .the-waters: of-the, St. John,
was. rejected in;the, Commission .of : the!Crown: issued-in. the -year 1763 ;- that
Commission-defining.the :legal:westeri:1imit of:Nova: Scotia:to: be:a.due.north
line:from.the.source: of sthe:River: St:. Croix; thus:cutting. off from:Nova: Scotia
the.important;River:Aroostook,. then:within: British:territory,.and: also:cutting

off, from  the same;province theupperibranches;and:thesnorthern. basin. of -the :

St John. It was again'rejected; assuming that-Catiada:didymot; as the; Commis-

No’ 16.

No. 17.
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ICNADX.  gionmersinfer, extend over the upper: basin-of the St. John to-the due north. line,
- when New Brunswick was erected: inter o separate: province; and the: formser
western limit of Nova Scotia was- assigneé: to it. ' And, lastly, such divisum
impertum, in common with a foreign government, exists under the Treaty of
Washington, which transférred to the United States of:North America the
southern bank of the River St. John along the whole line -of territory now in

dispute betwecn the provinces on the western side of the due north line.

The present difficulties have not arisen. from any alleged-evily arising out
of the legal exclusion of New Brunswick from the Upper St. John. Moreoves,
its exclusion is positively and distinctly made under two-Imperial Orders—the
first being madc when the western limit of Nova Scotia was assigned,,and: the
sccond when Nova Scotia was divided. ‘ o

The decision of the arbiters will admit New Brunswick, which can have no
legal title whatever to the possession of the whole ferritory of the upper
St. John, on the northern side of the river, exclusive of the seigniory of
Madawaska, and entirely exclude Canada; yet Canada has the earliest and the
most rightful title to this territory. : "

The principle of excluding Canada from the river St John ought, I think,
to have been sustained by some distinct evidence of an actual necessity of
entirely condemning the Imperial arrangement of 1763,,as respects the territory
west of the due north line. Certain New Brunswick settlements, illegally and
frregularly made, suggested only a partial departure from the arrangement of
1763 and 1784. .

3. The proposals and conclusions of the Commissioners were enitled fo

attention and to examination, but not to the weight and authority given fo
them by the Right Hon. Dr. Lushington and Dr.Twiss. The moment any
presumed legal limits are abandoned and a conventional line is to be traced,
the presumptions and conclusions arising out of the'solemn acts and declara-
tions of the British Government itself in its negotiations with the United
States of America under the Treaty of 1783, respecting the extent of the juris-
diction of the government of Canada, are of pre-eminent importance and
authority in opposition to the opinions of the Commissioners.

We had to suggest to the Government the correction of certain words in the
Act of 1774, which were similar to the words contained in the Treaty of 1783,
and corrected by the Treaty of Washington. But the decision' made invites a
correction in a manner adverse to prevailing iutercsts, to the enjoyment of
existing rights, and to the well-founded public expectations of the Province of
Canada; and this is done, chiefly, on the ground of a survey, and the opinions
of the Commissioners, which put out of sight the most cssential facts and argu-
ments of the case. ‘ ,

- }i,‘. * Assuming,” states Dr. Eushington, ¢ for the purpose of argument, that no

. ¥} % compensation was due on account of the north bank of the Restigouche being
w1« assigned to Canada, still i must be recollected that some: weight is fairly due

. v 5™ | *tothe Report of the Royal Commissioners. Seeing hew strong your feeling

3 R “ yas as to Madawaska, I have ventured to disregard that report as.to the ixcon-
ey ““ venience of assigning that district to Canada. It appeared:to me; further, that

“ if Madawaska (seigniory) was assigned to Canada, still something was due:to
“ New Crunswick on that account, dnd, therefore, I proposed the lands between
¢ the Kedgewick and the Mistouche.” — (Manuscript .of the Right- Hon.
Dr. Lushington, dated the 16th Aprit, 185L.) ‘

The district north of the river Restigouche, as well as that river itself, and
its southern side, I believe to be north of the boundary line: intended to have
been designated in 1763 and in 1774 - I accept the argnments and. declara-
tions of the British Government. under the Treaty of 1783:to be conclusive on
this point. But the district north of the Restigouche has- also, from: the year
1763, been received to be a portion of the territory of €anada: It is now pro-
posed to-take from Canada,.out of deference to the Report. of the:Commis-
sioners, part of the received territory of €anada corth of the:Restigouche; and
to assign it as something due to New Brunswick for cenfirming: to:€Canada the
Madawaska: seigniory, which the British' Government Rasom:all: public
occasions, declared:to be: & part of Canads; and has trested: as-such ander its
municipal lows. Atthie:same time a vast-tract of lamnd: beyond: the boundary
of the seigniory; and-west of the legal limit of Neéw:Brunswick; is assignedito
the province of New' Brungwick, SRR ,
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. s the soccompanying  popers: would: ¢be mpeﬂect”wrﬂwub rthis sto,tement; 1t
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"Phe ‘OrPINION Of Tnoms Favconer, Lsq, xhe Arbitrator am)omted by the
‘Right Hon. the Earl of Ercin anp KINCARDINE, Governor-General of the
British ‘North American "Provinces, and <by the 'Executive Council of the
Province of ‘Canada.’
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course of the River St. John, which now dorms:a portion.of the
boundary of the United States; is zor is'not withinthe:limits of
Canada, as .declared in a Proclamation dssued-in- 1163, and in.an
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of the United States-of North-America.
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CANADA,

40 PAPERS relative to the DISPUTED BOUNDARIES

While discussions ‘respecting the conflicting claims of each province to the
upper basin of the River St. John were pending between the Governors of the
two provinces, active steps were taken by the authorities of New Brunswick to
assert jurisdiction over the district. A considerable amount of timber cut near
the Upper St. John, by Messrs. Tibbets and others, under licenses granted by
the Government of Canada, was seized in the province of New Brunswick for
the non-payment of stumpage dues, a due payable for timber cut in certain
assigned berths or localities. A correspondence betwcen the Governors of the
provinces ensued, in the course of which Lord Metcalfe (May 3, 1844)
expressed his trust that ‘it would not be deemed necessary in one British
“ colony to regard as trespassers merchants who had acted honestly under the
“ authority of another British colony, especially as the right to the territory
“on which the timber was cut was still disputed and undecided.” The
Executive Council of New Brunswick, however, expressed its approval of the
seizures.

In 1844 opinions were very strongly declared in the debates, both of the
Legislative Council and of the House of Assembly of New Brunswick, against
the title of the province of Canada to any part of the territory, A Bill was
also Lrought in and passed, to divide the county of Carleton, apparently with
the purpose of advancing the claims of the province, though its operation was,
on this account, and, atthe request of the Government of Canada, suspended by
the Imperial Government.

In the same year (1844) an Act was passed by the Legislature of New
Brunswick to carry into effect the fourth Article of the Treaty of Washington.
That Treaty declares, “ That all grants of land herctofore made by either party
“shall be held valid, ratified and confirmed to the persons in possession under
“such grants, to the same extent as if such territory had by this Treaty fallen
“within the dominions of the party by whom such grants were made.” The
provincial Act, it was said, was passed to give cffect to this guarantee. Under
it two Commissioners, Messrs. McLauchlan and Allen, were engaged to lay
out settlers’ lots, but the actual instructions given to them do not appear. They
commenced operations in the season of 1845, and passing by the older settle-
ments, between the Great Ialls of the St. John and the Green River, worked
from about the mouth of the Green River along the north bank of the River
St. John to the River St. Francis, and along both banks of the Madawaska
River, setting out in the course of their proceedings about 450 allotments. This
transaction it will be hereafter necessary to notice. It excited attention in
Canada, and the Earl of Cathcart, who had succeeded Lord Metcalfe as
Governor-General, was informed by Sir W. Colebrooke (February 13, 1846),
in reply to inquirics addressed to him, “that the provisions of the Treaty of
“Washington were ordered by the Secretary of State for the Colonies to be
“carried into effect, and that the Commissioners appointed, and who were re-
“sponsible for their proceedings, had, from time to time, made reports which
“had been duly transmitted to the Sccretary of State, accompanied by a plan
“of the surveys executed by them.”

It is very important, however, to remark, that no grants or concessions of
land were made under these surveys [Sir W. Colebrooke, 24 April, 1846].

Sometime in April, 1846, and, consequently, after the surveys of Messrs.
McLauchlan and Allen were known in Canada, two surveyors were reported
to have been sent by the Government of Canada to survey the same ground,
but there is no report of their proceedings before me. They were said to have
been withdrawn by the order of Her Majesty’s Government (Mr. Allen, 11th
September, 1846).

In order to effect an agreement between the two provinces, the Hon, W. H.
Draper and the Hon. D. B. Papineau, two members of the Executive Council
of Canada, were deputed by Lord Metcalfe in July, 1845, to proceed to
Fredericton. There were there met, under the order of Sir. W. Colebrooke,
by Mr. Street and Mr. Saunders, and after holding two interviews, failed in
coming to any agreement. It was then (19th August, 1845) that Lord Metcalfe
solicited the decision of Her Majesty’s Government, and proposed a line of
boundary between the provinces which I shall hereafter state. .

In the following year (1846) the right of Canada to the territory north of
the River Ristigouche, and to the territory west of a due north line, drawn from
the source of the River St. Croix, including the Madawaska settlements, was
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Asserted in a joint Address of the Legislative Council and House of Assembly
of Canada to Her Majesty. - It prayed Her Majesty to maintain the Canadian
Government in the possession of territory over which it had formerly exerciseld
jurisdiction and authority. This Address received the entire concurrence of ine
Governor-General the Earl Cathcart.

In the month of February of the same year the Legislative Council and
House of Assembly of New Brunswick also passed a joint Address to Her
Majesty, representing the subject to be one of vital importance to the present
and future interests of the province, and that when the Civil List of the
province was granted in perpetuity, there was no reason to apprehend that the
line of boundary claimed by the British Government, and disputed by the
Government of the United States, would have been abandoned, “whereby a
“large extent ofterritorial resources for defraying the Civil List would be lost
“to the province;” representing, also, that the province of Canada was seeking

to deprive the province of New Brunswick of the residue of the said territory,-

and of a large additional tract of land, “the proceeds whereof had been trans-
“ferred to the province by a solemn compact with the Imperial Government,”
it prayed that the boundary between the provinces might be marked out along
“the highlands,” according to the terms of the Imperial Act of 1774.

In July, 1846, the Secretary of State for the Colonies, the Right Hon, W.
G. Gladstone, appointed Capt. Pipon, R.E., Capt. Henderson, R.E, and Mr.
Johnstone, the Attorney-General of Nova Scotia, Commissioners to report :—

I. If any line could be drawn for the demarcation of the two provinces
which would satisfy the strict legal claims of each?

I1. If they should find it to be impossible to discover such a line, to con-
sider and report how a line could be drawn which would com-
bine the greatest amount of practical convenience to both pro-
vinces with the least amount of practical inconvenience to either,
adverting; at the same time, to such interests (if there be any
such) which the empire at large might have in the adjustment
of the question.

Capt. Pipon was unfortunately drowned in the performance of his duties:
when descending the Restigouche River, October 28, 1846, his canoe was upset ;
and though he reached the shore in safety, he shortly after lost his life in an
effort to save one of his companions. He was succeeded by Major Robinson, R.E.

These Commissioners, Major Robinson, Capt. Henderson, and Mr. Johnstone,
made their Report, July 20, 1848, and I have given to it very careful attention.
Appointed as impartial persons, at a distance from local influences—expected
and required to express a judgment that should contribute to the removal of
existing difficulties, and having been named in this country, their statements and
conclusions are entitled to especial notice.

While these Commissionérs were engaged in the exploration of the territory
in dispute, a further complexity in the relationship of the two provinces arose,
on account of a writ of attachment being issued by the Court of Queen’'s Bench
at Quebec against the property of one Walsh, in some place about five miles
above the mouth of the Madawaska River, and which was executed by the
deputy-sheriff of Quebec. It was regarded to be an encroachment on the pro-
vince of New Brunswick, one of the Supreme Courts of New Brunswick having
held, in a case of Tibbits and Pickard v Allen, that the provincial jurisdiction
extended over the district where the writ was exccuted.

Such are the circumstances which have given importance to this case, and
which have caused a temporary dispute between provinces having common
interests, and whose rivalry-should be directed to the promotion of their com-
mon union and advancement.

II. The questions for consideration are peculiarly and especially such as are
within the functions of the Imperial Government to determine.

Soon after the British Government had acquired possession of Canada, the
limits of the Provincial Government were declared by a Royal Proclamation to
be as follows ;:— . - ‘ ‘

“ The Government of Quebec, bounded on the Labrador Coast by the River
* St. John, and, from thence, by a line drawn from the head of that River,
¢ through the Lake St. John to the south end of Lake Nipissim, from whence
“ the said line crossing the River St. Lawrence and the Lake Champlain in 45
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“ degrecs of north latitude, passes along the highlands which divide the rivers
* that empty themselves into the said River St. Lawrence from those which fall
*“ into the sea, and also along the north coast of the Baie des Chaleurs and the
“ coast of the Gulf of St. Lawrence to Cape Rosieres—and, from thence, cross-
“ing the mouth of the River St. Lawrence by the west end of the Island of
¢ Anticosti, terminates at the aforesaid River St. John.”

This Proclamation was dated October 7, 1763. In the same year, namely, on
the 21st of November, 1763, a Royal Commission was issued to Sir Monta-
gue Wilmot, as Captain-General and Governor-in-Chief of the Province of
Nova Scotia, in which the limits of the Provincial Government of Nova Scotia
were thus described :—

“To the northward, our said Province shall be hounded by the southern
“boundary of our Province of Quebec, as far as the western extremity of the
“ Baic des Chaleurs—to the eastward by the said Bay and the Gulf of St. Law-
‘““rence—and to the westward, although our said Province bath anciently
“extended, and doth. of right, extend as far as the River Pentagoet or Penobs-
“ cot, it shall be bounded by a line drawn from Cape Szble across the entrance
“of the Bay of Fundy to the mouth of the River St. Croix, by the said River
“to its source, and by a line drawn due north from thence to the southern boun-
“ dary of our Province of Quebec.”

The terms of the Proclamation of 1763, and of Sir M. Wilmot's Commission
of contemporaneous date, apply to coincident portions of the boundary of adja-
cent provinces. The western boundary of Nova Scotia was to be formed by a
line drawn from “the source of the River St. Croix due north -from thence to
“the southern boundary of our Province of Quebec.” To the “northward”
Nova Scotia was to be bounded ¢ by the southern boundary of our Province of
“Quchee as far as the western cxtremity of the Baie des Chaleuys.” There was
no intermediate territory contemplated under these terms to exist between
Nova Scotia and the Province of Quebec. Somuch of ¢ the southern boundary”
as lay hetween the termination of a line drawn due north from the source of the
River St. Croix to that southern boundary, and from thence by the southern
“boundary” to the western extremity of the Baie des Chaleurs, was to be the
“northward” boundary of Nova Scotia.

The southern boundary of Canada, which was to be the “ northward”
boundary of Nova Scotia, was an undefined line “crossing the River St. Law-
“ rence and the Lake Champlain in 45 degrees of north latitude, passing along
“ the highlands which divide the rivers that empty themselves into the river
“ St. Lawrence from those which fall into the sea, and also along the north
“ coast of the Baie des Chaleurs.”

The boundarics thus set out in the Proclamation and Royal Commission
were declared to be the legal limits of the provinces in virtue of that authority
possessed by the Crown which, when unrestrained by any Act of the Imperial
Parliament, may fix and limit the extent of subordinate or colonial provinces
having no local legislatures. It is an example of one of those not very numer-
ous cascs, but of which the cxisting Crown colonies supply others, in which .
the Crown is not simply supreme but sovereign—in which, without the inter-
vention of Parliament, the Crown alone can originate and make the law. The
Proclamation of 1763, and the Royal Commission of the same year, relating
to Nova Scotia. are distinct laws, in the proper, technical, and strict meaning
of the term law. As laws they are binding, operative and imperative. Their
obscrvance affects both public and private rights; their interpretation does
not belong to nor is it within the jurisdiction of the provincial legisla-
tures, and they arc so fundamental in their character as provincial laws, that
the legislature of ncither province has the power to enlarge or to limit their
operation.

It is not immaterial to remark this significant distinction of the Proclama-
tion of 1763 as the proclamation of a law, for it is connected with a question
of interpretation to be hereafter noticed. _

By the Imperial Act of the 14th'Geo. IV, c. 83 (Anno 1774), entitled *“ An
« Act for making more effectual provision for the Government of the Province
« of Quebec in North America,” it was recited : “ Whereas His Majesty, by His
« Royal Proclamation, bearing date the 7th day of October, in the third year
« of his reign (Anno 1763), thought fit to declare thc provisions which had
« heen made in respect to certain counties, territories, and islands in America
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“ ceded to His Majesty by.the definitive Treaty of Peace concluded at Parison ~ CANADA.
¢ the 10th day of February. 1763 ; and whereas by the arrangements made by
“the said Royal Proclamation a very large extent of country, within which
“ there were several colonies and settlements of the subjects of France who
“ claimed to remain therein under the fiith of the said Treaty, wasleft without
“ any provision hcing made for the administration of the civil government
“therein; and certain parts of the territory of Canada where sedentary
* fisheries had been established and carried on by the subjects of France,
“ inhabitants of the said province of Canada, under grants and concessions
“{rom the government thereof, were annexed to the Government of New-
“ foundland, and thereby subjected to regulations inconsistent with the nature
“ of such fisheries.” - :

According to this Preamble the object of the Act was not to limit or abridge,
but to enlarge the extent of the province of Canada.

With the view, therefore, to include within a new boundary several colonies
and settlements of the subjects of France who claimed to remain therein, it
was by the same Act declared :—* That all the territories, islands, and coun-
“ tries in North America belonging to the Crown of Great Britain, bounded
« on the south by aline from the Bay of Chaleurs, along the high lands which
¢ divide the rivers that empty themselves in the river St. Lawrence from those
« which fall into the sea, to a point in 45 degrees of northern latitude on the
¢ eastern bank of the River Connecticut, keeping the same latitude directly
“ west, through the Lake Champlain, until, in the same latitude, it meets the
« River St. Lawrence,” &c.; . . . * and, also, all such territories, islands, and
« countries which have, since the 10th of February, 1763, been made part of the
“ government of Newfoundland, should be and were thereby, during His
¢ Majesty’s pleasure, annexed to and made part and parcel of the Province of
“ Quebec, as created and established by the said Royal Proclamation of the 7th
« of October, 1763, Provided always, that nothing herein contained relative to
< the boundary of the Province of Quebec should in anywiseaffect the boundary
% of any other colony.”

The differences in the description of the boundary of Canada given in the
Proclamation of 1763 and in this Act of 1774 arc—

1. The course of the description, or the commencement of the line
described in 1763, is reversed in the Act of 1774. The observ-
ance of this fact is of peculiar importance, and I shall hereafter
explain it. The Proclamation gives a western commencement
to the southern boundary of Canada, and the Act gives an
eastern commencement to it.

2. The Proclamation directs that the line of boundary shall pass
“along the highlands which divide the rivers, &c., and also
“ along the north coast of the Baie des Chaleurs.” The Act
simply declares that Canada shall be ¢ bounded on the south
“by a line from the Bay of Chaleurs along the highlands
“ which divide the rivers, &c., to a point in 45 degrees -of
“ northern latitude,” &c. )

3. The Act fixes “a point in 45 degrees of northern latitude on the

© “eastern bauk of the River Conuecticut, keeping the same lati-
“ tude directly west through Lake Champlain, &.” The Procla.
mation indefinitely directs that the line shall cross “ the River
¢ St. Lawrence and the Lake Champlain in 45 degrees.of north
“ latitude, passing along the highlands.”

In 1774 the province of Massachusetts lay to the west, and Canada ‘to the
north and north-west of Nova Scotia.

By the Treaty of Peace made between Great Britain and the United States
of North America, and signed 3rd Septcmber, 1783, the boundary on the
north-eastern part of the United States was thus described :— .

“ From the north-west angle of Nova Scotia, viz., the angle which is formed
“ by a line drawn- due north from the source of the St. Croix river to the
¢ highlands, along the said highlands which divide those rivers that empty
« themselves into the River St. Lawrence from those which fall into the
¢ Atlantic Ocean: to the north-westernmost head of the "Connecticut River ;
« thence along the middle of that .river to the 45th. degree noathzlatitude.”
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CANADA.  And then continuing the boundary clsewhere, the castern boundary is resumed
thus:— East by a linc drawn along the middle of the River St. Croix from
“ its mouth, in the Bay of Fundy, to its source, and, from its source, directly
‘- north to the aforesaid highlands which divide the rivers which fall into the
* Atlantic Ocean from those which fall into the River St. Lawrence.”
The differences in the expressions used in this Treaty and in the Act of 1774,
are :—

1. That the rivers divided by the highlands are, in the Act, described to
flow into ¢ the sea,” and, in the Treaty, into the “ Atlantic
Ocean.” '

2. In the Act, the termini of the highlands are,—on the east the Bay
of Chaleurs, and, on the west, a point, in 45° of north latitude,
on the eastern bank of the River Connecticut. In the Treaty,
the termini are~on the east, the north-west angle of Nova
Scotia, or where a due north line from the River St. Croix
would strike the highlands, and, on the west, the north-western-
most head of the Connecticut River.

The change in expression, as respects the Connecticut River, was probably
made in order to exclude any pretensions of the British Government to its
navigation by bringing it entirely within the American boundary.

We have also:—

1. The same due north line from the River St. Croix, described in
1763 in the Royal Commission of Nova Scotia, described also
in this Treaty.

2. The due north line of the Royal Commission of 1763 is described to
strike ‘¢ the southern houndary ” of the province of Quebec. In
the Treaty such due north line is described to strike ¢ the high-
land ” at the north-west angle of Nova Scotia. In the Pro-
clamation of 1763, and in the Imperial Actof 1774, * highlands,”
described in the same terms as in the Treaty, are declared to
form part of the southern boundary of Canada.

The inferences appear to be obvious: —

1. That the highlands, described in 1774 and in 1783, were intended to
be one and the same.

2. Where, also, the north-west angle of Nova Scotia was to be found,
from thence “ northward by the southern boundary of our
“ province of Quebec, as far as the western extremity of the
“ Baie des Chaleurs,” was to be traced the northward boundary
of Nova Scotia.

It is perfectly correct to state, that the Treaty of 1783 does not describe
“ the highlands " to be * the southern boundary” of the province of Quebec,
nor allude to them as the boundary of the province. "It simply describes, in
identical expressions, the same description of highlands pointed out in 1763 and
1774 as part of the southern boundary of Canada.

In the year 1784 a change was made in the government of Nova Scotia.

The new and separate government of New Brunswick was erected out of
it: and the limits of the jurisdiction of the new government were declared in
the Royal Commission to be :—

“ Bounded on the westward by the mouth of the River St. Croix, by the
“ said river to its source ; and by a line drawn due north from thence to the
“ southern houndary of our province of Quebee ; to the northward, by the said
“ boundary as far as the western extremity of the Bay of Chalcurs; to the
“ castward, by the said Bay and the Gulf of St. Lawrence to the bay called
“ Bay Verte; to the south, by a line in the centre of the Bay of Fundy, from
¢ the River St. Croixaforcsaid, to the mouth of the Musquat River, by the said
“ river to its source; and, from thence, by a due cast line across the isthmus
“ into the Bay Verte, to join the eastern line above deseribed.” '

This Royal Commission of 1784, as well as that of Nova Scotia of 1763,
determined :—

1. That the due north line, from the River St. Croix, was to extend to
the southern boundary of Canada.
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2. That the southern boundary of Canada from the point where it was
to be struck by the due north line, was to be the boundary of
New Brunswick, northward to the Bay of Chaleurs.
3. That the province of New Brunswick was limited, to the west, by
ghe due north line running north from the source of the River
t. Croix. ‘

Whatever exaggerated expectations may have prevailed in New Brunswick
of an extension of provincial territory to the west of the due north line are
not to be ascribed to any ambiguity in the legal description of the western
limits of the province. What line was intended to be described as *the
“ southern boundary” of Canada depends on the solution of the long-disputed
question relating to the highlands, namely, what were the highlands referred
to dividing the rivers emptying themselves into the River St.Lawrence from
the rivers which fall into the sea? That the same * highlands” alluded to in
the Treaty of 1783 were the highlands of the Proclamation of 1763, and of
the Imperial Act of 1774, I entertain no doubt; but it is necessary briefly to
refer to proceedings which were pending for very many years in relation to
these same highlands between the Governments of Great Britain and of the
United States.

ITI. A range of highlands were, at an early period of the last century,
known to exist about the head waters of the Connecticut River, and to trend
eastward. The information the British Government possessed of them is
ascribed ‘to Governor Pownall, who, when he held the Governorship of
Massachusetts, laudably exerted himself to obtain a knowledge of a then
unknown and wild district. In his “Topographical Description” of his map
of the country, he says, % All the heads of the Kennebaig and Penobscaig and
‘ Passamaquada rivers are in that height of land running east-north-east.” He
placed these heights of land at the heads of certain important rivers running
into the sea to the south, and,-in this particular instance, ascribed to them a
course or direction that would lead to the Bay of Chaleurs; but he did not
say that any height of land he referred to divided the rivers flowing into the
St. Lawrence from rivers flowing into the sea. If the height of land trending
east-north-east beyond the rivers named by Governor Pownall were intended
to be the highlands of the Treaty of 1783, as the British Government for
nearly 60 years affirmed, a misdescription was added to them which is not
to be ascribed to ‘General Pownall; for the height of land trending to the
east-north-east does not divide the rivers flowing into the St. Lawrence from
the rivers flowing into the sea, nor did he so describe the highland. From the
head waters of the River Connecticut, along the head waters of the River
Chaudiére, and along the head waters of the Kennebec and western streams of
the Penobscot, such a range of highlands dividing the rivers indicated as
flowing to the sea and to the . St. Lawrence is, for a distance of upwards of 100
miles, to be found ; but beyond, to the east and to the north-east as respects
such rivers, the description fails. A mountain range of highlands does dis-
tinctly appear along a north-east course from the head of the River Con-
necticut to the River St. John, and from thence to the Bay of Chaleurs (see
the Official Map of Col. Mudge), but it does not in its entire course divide the
specified class of rivers. Distinctions were taken in the interpretation of the
Treaty of 1783 hetween the words “sea,” “ Atlantic Ocean,” and * Bay of
Fundy,” in order to keep the boundary on this southern mountain range, and
the British Government proposed that the Rivers Restigouche and the St. John
should not-be regarded as rivers flowing into the Atlanticc These dis-
tinctions were resorted toin order to give a strict interpretation to the words
used, and they were perfectly. proper, for they were not suggested to evade the
fulfilment of a known intention, but means to avoid the effect of a misdescrip-
tion, which at the earliest moment was declared by the British Government to
be opposed to its intention. , ' Co

On the one-side, the British Government represented ¢ the highlands” of
the Treaty to be this southern mountain range passing from the head of the
River Connecticut to the Bay of Chaleurs. On the.other side, the Govern-
ment of the United States contended, that * the highlands” were a northern
range of land on the northern side of the upper basin of the St. John, and not
very distant from the south bank of the River St: Lawrence. "

Not to evade an obligation, but to effect the intention of the Treaty, the
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British Government strictly interpreted certain words. To justify its doing so,
it alleged, among other facts, that, in the negociations prior to the Treaty, it
was proposed, on the part of the United States, that the River St. John should
form part of the north-eastern boundary from its mouth. This proposal was
not insisted on, for the River St. Croix and thc due north linc were then
known to form the western boundary of Nova Scotia. The claim of the
people of the United States was, that they themselves should govern the terri-
tory they had occupied as British colonists and British subjects, and not to
advance pretensions of conquest or to extend the boundary of their own pro-
vinces. In abandoning the River St. John, a compliance might reasonably
have been inferred with the intention of the British (Government to retain
the tributaries of that river and its upper basin. Te abandon, by name, the
River St, John as a boundary was to abandon the whole river, To accept the
boundary from the St. Croix without alluding to the River St. John, certainly
did not imply that the substituted boundary was to include a great part of the
River St. John and its important and valuable upper basin.

Confiding in the sincerity and veracity of its representations, the British
Government protracted the negotiations for nearly sixty ycars, and no stronger
testimony can be offered of the rectitude of our Government throughout than
that of the late Mr. Albert Gallatin, who after that long interval of time
might, if a proper sense of morality had not governed that eminent man, have
cited delay and lengthened discussions to excite against us the reproaches of
ill-informed persons, hut who, neverthelecs, while arguing in favour of the
strict fulfilment of the words of the Treaty, spoke thus of the honour of our
public acts :—* In the various negotiations with Great Britain in which I have
* been employed, there was always an earnest desive to remove subjects of
“ contention, and to promote iriendly relations; on almost all questions a con-
“ ciliatory disposition; nothing, at any time, that could shake my confidence
“in the sincerity und good faith of that Government. And I do believe it
“ would do justice, if it were once satisfied that justice were due,”

The gentle tones of moderation and of justice are not, however, often heard
by all men.  Whatever was the strength of our claims, imperfectly formed
opinions and horder disputes rendered it proper and right that the British
Government should consult the peacc of its own provinces. and accept an
opportunity to bring the negotiations to as satisfactory a termination as their
long continuance—the partizanship they had created—and the interests and
Passions of persons living under both Governments would permit.

By the Treaty of Washington, signed 9th of August, 1842, the northern and
southern highlands, on both the northern and southern sides of the basin of the
Upper St. John, were rcjected, and a boundary line agreed on, running from
the outlet of Lake Pohenaganook along the River St. Francis, and thence along
the River St. John to the point where a due north line drawn from the River
St. Croix strikes the River St. John, In justification of cntering on such a
compromise, the Honourable Daniel Webster, in a Despatch addressed to the
late Lord Ashburton, dated 11th July, 1842, wrote:—* It is not without
“ reason that it has been decided by so many persons, after careful examination,
¢ that this boundary (of the Treaty of 1783) is not susceptible of settlement
“ according to the precise words of the Treaty. This decision has been come
“to by Mr. Madison in 1802, by Mr. Jefferson in 1803, by Judge Sullivan
“ ahout the some time, by the Arbiter (the King of the Netherlands) in 1831,
““and it has been acted on by nearly every Secretary of State during the con-
“ troversy {from that time to this; for, although in a casc of disputc, cach
“ party endcavours to hold his own, I am not aware that any Secretary of State
“ or any President of the United States has ever treated this subject otherwise
“ than one attended by that degree of uncertainty that it could only be solved
“ by an Arbiter or a compromise.”

The territory lying between the boundary thus agreed on by the two Govern-
ments, and the northern highlands of the St. Lawrence, is that which Sir William
Colchrooke stated to have,in the opinion of the people of New Bruuswick,
“ reverted” to their province.

But if the southern boundary of Canada, west of a line running due north
from the River St. Croix, were intended, under the Treaty of 1783, to be
coincident with the boundary described in the Imperial Act of 1774, and the
terms of the description of both are identical, we are bound .to accept the
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decision of the British Government iu its negotiations with the Government of
the United States, and to declare the southern houndary of Canada to be, at
this time, coincident with the boundary substituted for the line connected with
the highlands, which line included both sides of the upper basin of the River
St. John, and was declared by the British Government to be the line of
boundary designated in the Treaty of 17883,

IV. But it appears.to me that thosc who have argued in favour of the claims
of Canada to the northern basin of the Upper St. John have too much tram-
melled themselves with discussions relating to the Treaty of 1783. I think
the case may be decided on the Proclamation of 1763, the Royal Commissions
of 1763 aud 1784, and the Imperial Act alone.

The Proclamation of 1763, the Royal Commissiens and the Imperial Act of
1774 are equally imperative laws. The Act of 1774 does not repeal the Pro-
clamation of 1763. It isin affirmance of if, and, though based subsequently,
we are entitled to use the one in explanatios of the other, and to give a con.

sistent interpretation to both—to use the Proclamation and the Royal Com.

missions to remove any doubt that may arise from the language of the
Imperial Act.

The Proclamation declares that the Government of Quebec shall be “bounded
“ on the Labrador coast by the River St. John, and from thence by aline drawn
« from the head of that river throngh the Lake St. John to the south end of
¢« the Lake Nipissim; {rom whence the said line, crossing the River St. Law-
‘“ ence and the Lake Champlain in 45 degrees of north latitude, passes along
“ the highlands which divide the rivers that empty themselves into the River
« 8t. Lawrence from those which fall into the sea, and also along the north
“ coast of the Baie des Chaleurs.”

The line was to pass along the highlands, and also along the north coast of
the Baie des Chaleurs.

The Royal Commission of 1763 declares that the province of Nova Scotia
shall be bounded “northward by the southern boundary of our province of
“ Quebec as far as the western extremity of the Bay of Chaleurs.”” The same
expressions ave contained in the Royal Commission of 1784 relating to New
Brunswick.

Let us interpolate, in the words of the Proclamation of 1763, the words of
the Royal Commission of 1763. .

'The whole passage would then read thus:—< Along the highlands, north-
“ ward by the southern boundary of our province of Quebec, as far as the
“ western extremity of the Baie des Chaleurs, and also along the north coast of
“ the Baie des Chaleurs.”

The term “southern boundary” must be converted into an equivalent and
more descriptive expression to give sense to the passage, and the simple extent
of this conversion I will explain presently.

1t is remarkable that the due north line, described in the Royal Commissions
of Nova Scotia and New Brunswick, is not represented to strike any “ high-
*lands.” Their western boundary is to pass by the River St. Croix to its
source, “ and by a line drawn due north from thence to the southern boundary
* of our colony of Quebec.” So also from this point to the Baie des Chaleurs,
no highlands are referred to in the Royal Commissions; the line was to pass
northward “ by the southern boundary of our proviuce of Quebec as far as the
“ western extremity of the Baie des Chaleurs.” \

If we read the Proclamation and the Royal Commission of 1763 together, it
is obvious the line at the Bay of Chaleurs was to come from the southward, or
proceeded from the south northward;” that the line “by the southern
“ boundary of our province of Quebec, as far as the western extremity of the
“ Baie des Chaleurs," was, when it reached the Bay, to be on the southward of
the extension of the same line “ along the north coast of the Bay of Chaleurs,”
z]l;ld that, as a continuous line, it was connected at the western extremity of the

ay. : _ _
Are we compelled to affirm that the Proclamation of 1768, though it describes
a continuous line of boundary to the Bay.of Chaleurs, describes also a con-
tinuous line of highlands? The distance from the River Connecticut to the
Bay of Chaleurs is five degrees of longitude. The Proclamation of 1763
simply directs that the boundary line shall, after crossing the Lake Champlain,
pass “along the highlands which divide the rivers that empty themselves into
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“ the River St. Lawrence from those which fall into the sea, and also along the
< north coast of the Bay of Chaleurs.” Looking at the immense interval in
distance between the Lake and the Bay, were such highlands dividing a certain
class of rivers described to be continuous? Have we more than two points of a
given line? The due north line described in the Royal Commission is not
described to reach any highlands. It is simply directed to touch the “ southern
houndary” of the province of Quebee. :

If the Proclamation mercly described the ends of a given line, there is no
error in the description of the boundary it contains as applied to the southern
highlands ; and, so limited, its description would be in perfect accordance with
the representations of the British Government respecting the Treaty line of
1783. At the west end of the line described, there is, after leaving Lake
Champlain, for the distance of upwards of 100 miles, a range of highlands
which do divide rivers flowing into the St. Lawrence from rivers flowing into
the sca. This end of the line is clearly marked out. There are ne words
requiring continuity in this range of highlands to the Bay of Chaleurs, and
there are no words in the Royal Commission of 1763 implying the existence of
such highlands where the due north line is to strike the southern boundary of
Canada.  Thus explaining the terms used, there are no physical difficulties to
disturb the correctuess of the given description of a line from Lake Champluin
running E.N.E,, or in about that direction, to the Bay of Chaleurs,

Assume, however, that as applied to a line from the River Connecticut to
the Bay of Chaleurs, the highlands were described to be continuous. Then
the reversed course of the description ought to be correct when applied to the
physical character of the country on the cast end of the line. But such reversed
description would be erroncous and inapplicable on the cast end, though correct
on the west end, for southern highlands do divide the given class of rivers on
the west, but not on the cast. May not the inference, therefore, be, that the
physical description applied alone to the west end of the boundary, and not to

the whole line; that the boundary was defined by highlands on the west, and

by the Bay of Chaleurs on the east.

Admitting this, and converting the words “ southern houndary ” in the Royal
Commission of 1763 into “the southern lin¢ of boundary,” and the Commission
and the Proclamation together describe a line running from Lake Champlain to
the Bay of Chaleurs in a north-casterly direction.

Is not this, also, the solution of all the difficulties in which the British
Government were involved? The description of 1763 was reversed in 1774.
The Act of 1774 dirccts that theline shall pass ““ from the Bay of Chaleurs along
“the highlands (which, &c.) to a point in 45 degrees north latitude on the east
“hank of the River Connecticut.” By thus reversing the course describedthe
misdescription I have explained is produced.

The Treaty of 1783 adopted the reversed course of the description, first so
reversed in 1774, and still further complicated the description by describing the
due north line from the St. Croix to strike the highlands, while the Commission
of 1763 merely describes it as striking ¢ the southern boundary ”* of Canada. It
was this addition inthe Treaty of 1783 to the terms used in the Proclamation
of 1763 that.enabled Mr. Webster (Parl. Paper, 1843, p. 11) to make use of
this argument :—* What may be doubtful in itself may be made certain by
“other things which are certain, and, inasmuch as the Treaty does certainly
“demand a duc north line, and does certainly demand the extension of that line
“to the highlands”—thence he inferred particular rivers and highlands to be
designated. But the Royal Commission directs the due north line to be drawn
to the ‘“southern boundary” of Canada, thus omitting the most material of
those things which Mr. Webster described “‘as certain,” but the insertion of
which in the Treaty produced the consequences which the British Government
opposed. :

plf)iﬂ'erent hands prepared the Proclamation of 1763, and the Imperial Act
of 1774, Thcey agree, however, in terms, and, as they are affirmative laws,
relating to the same subject, they may be made to read consistently and to
agree with that to which they relate. «

In confirmation of the view taken in this explanation, the authority of
Governor Pownall may now be appealed to.

ITe published his Topographical Description of a Map of North America in
the ycar 1776.
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At page 24, he says—*All the heads of the Kennchaig, Penobscaig, and
« Passamagndda rivers are on the height of land running east-north-east.”

At page 17, he says—* A range running hence crosses the east boundary line
“of New Hampshire, in latitude 44% degrees, and, trending north-east, forms
“the height of land between Kcnuebaig and Chaudiére vivers. Of the nature
“and course of this highland in these parts I am totally uninformed, and the
“ map in these parts is so engraved as not to assume any great authority.”

In 1761 Governor Pownall returned to England from America. The Govern-
ment could have had no knowledge of the country in 1763 but that which they
had obtained through him. If he did not know the nature or course of these
highlands even when his work was published in 1776, is it at all probable, asis
now affirmed, that they were accurately described throughout their whole
course in the Proclamation of 1763, or that any description at all of them was
contemplated throughout that part of the country, which was then unknown,
whether northern or southern highlands as a continuous line, are relied on?

The passages cited from the work of Governor Pownall as applied to the
western extremity of the line, agree with the terms of the Proclamation of
1763 ; but that part of the line running through a country of which he was
totally uninformed, the Royal Commission of 1763 describes simply as * the
“southern boundary ” of Canada, and not as “highlands.”

The words of the Proclamation and of the Royal Commission do not require
us to assume that they do more than describe the western and eastern parts of
a line of immense length. Thus receiving them, they agree with the know-
ledge of the country which at that time obtained, and ave still correct, when
applied to the southern highlands,

[If the words arc held to have a more extensive application, and to relate to
a continuous line, then the eastern termination of the boundary on the Bay of
Chaleurs hecomes mis-described, both as velates to northern and southern
highlands; for if the northern line of boundary of New Brunswick was to
proceed northward from the southern boundary of Canada to the western
extremity of the Bay of Chalenrs (according to the Royal Commission), and
also along the north coast of the Bay of Chaleurs (according to the Procla-
mation), then the southern range of highlands (as a continuous range from
Lake Champlain) do not divide the nort% and south flowing rivers at this east
end ; and again, the northern range of highlands, partly formed by a connexion
with the Tracadagash range, are excluded, by the terms of the description,
from being joined from the northward to the boundary along the north
coast of the bay, for the described line is to be continuous from the western
e)xtr}e;mity on the south side of the bay, with the line along the north side of
the bay. '

Thiz last statement requires the demonstration of a map. The Tracadagash
Mountains are said to be the termination of the northern highlands on the
north side of the Bay of Chaleurs. They are represented to come, as a
mountain range, {from the north, near Cape Chat, to the bay. Their termi-
nation is best exhibited in the large official map in the Colonial Office.

As, however, there is a dispute respecting the point that forms the western
extremity of the Baie des Chaleurs, I place this and the last two paragraphs in:
brackets, in order that it may be understood that the conclusions I have
previously drawn I regard to be complete without this further illustration of
them. If a strict meaning is to be given to the words, *‘ western extremity of
the Baie des Chaleurs,” I agree with Mr. Wells of Canada in thinking it must
be that point in a curve formed by the western coast of the bay which would
be touched by a tangent drawn in the direction of the true meridian, and that
such point is to be found on the south side.of the bay. But what is the Bay
of Chaleurs? I consider it to be explained by the usage of the words, and by
the physical characteristics of the bay. The points of land called Indian Point
and Miguasha Point appear, at a short.distance, to close in the westernside of the
bay, and here I considerthe bay toterminate. There isan inner basin, but in the
deed of concession of the Shoolbred Seigniory, it is called the River of Resti-
gouche. Itis right, however, to observe that in the concession of the Seigniory of
Shoolbred in 1788, the eastern limit of the Shoolbred Seignjory.is:placed “at
the westernmost extremity. of the Bay of Chaleurs,” and this was on the north
side; but in this instance, it is distinctly connected with the north }s;de. It is
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not the western extremity of the bay simply that is mentioned, but the
western extremity connected with the north side of the bay.%

The great value of these explanations, even omitting the last four para-
graphs is, that while the source of the errors that have prevailed is explained,
the veracity of the representations made by the British Government that it
intended, in the Treaty of 1783, to designate a boundary line on the southern
side of the upper basin of the River St. John, is apparent.

V. 1 now procced to notice the Report of Major Henderson, Captain
Robinson, and Mr. Johustone, the Attorney-General of Nova Scotia, to whom
the consideration of this question was referred, under the authority of the Right
Hon. W. G. Gladstone.

a. In their statement of the facts of the case, the Commissioners say— That
“the Act of 1774 does not profess to substitute any boundaries for the province
“ of Qucbec in place of those defined in the Proclamation [of 1763], nor does
* it declare the limits by which that province had been or was to be bounded.
“ It enacts, that certain territorics, islands, and countrics should be, during His
“ Majesty's pleasure, annexed to and made part and parcel of the provinece of
* Quebec, as created and cstablished by the Royal Proclamation of the 7th of
* October, 1763."

I the Imperial Act of 1774 could be thus easily disposed of, and the
description of the boundary merely depended on the Proclamation of 1763, the
difficulty I have shown arising from the reversed course of the description of
the boundary contained in this Act would be avoided. The fact, however, is,
that the Act does most distinctly declare the limits of the province of Quebec.
It enacts—not that eerfain, but—¢that all the territories. islands, and countries
“in North America belonging to the Crown of Great Britain, bounded on the
“ south Dy a line from the Bay of Chaleurs, along the highlands which divide
“the rivers that empty themsclves into the River St. Lawrence from those
* which fall into the sea to a point iu 45° north latitude on the eastern bank
*“ of the River Connecticut;” and then, pursuing the line of boundary west, and
finally along the territory granted to the werchants adventurers trading to
Iludson’s Bay, adds—“and also all such territories, islands, and countries
“ which have, since the 10th of February, 1763, been made part of the govern-
* ment of Newfoundland, be, and they are hereby annexed to and made part
“ and parcel of the province of Quebec, as corrected and established by the said
“ Royal Proclamation of the 7th October, 1763.”

The Act, therefore, does most distinctly determine the limits of the province
of Quebee ; and it describes those limits to the south in the reversed direction
in which they were described in 1763, producing that ambiguity, in conse-
quence, which I have explaired. The southern boundary existing before the
Act passed is not disturbed ;5 but where the Act does alter the older boundary,
it was for the purpose cxpressed in the Preamble, namely, to include within
the limits of Canada several colonies and settlements of the subjccts of France
who claimed to remain in the country and were without any provision for the
administration of the civil government. The boundary, enlarged with this
object, was no doubt contemplated to be sullicient to include all the French
settiements and colonies of Canada.

VI. The Commissioners say~**Nothing that has been advanced by the
Canadian Commissioners, however correct it otherwise might be, can warrant
the conclusion, “that the opinion of the British Government, as supposed to be
« expressed in the Treaty, and as afterwards advanced in discussion with the
¢« United States, was authoritative between the colonies; for, as the Treaty was
“ not designed to alter the colonial boundarics [which remained to be ascers
“ tained after the Treaty, by the same distinctive features as before), if, in fact,
* the line of highlands claimed by Great Britain as the boundary with the
« United States was not the ancient provincial boundary, a mistaken assump-
“tion on that point could not aflect the latter boundary. Nor if the true
* position of the north-west angle, as capable of being ascertained, should prove
“ inconsistent with the indicia of the highlands between Great Britain and the
“ United States, as described in the Treaty, could it be proper for the mere
“ purpose of removing a discrepancy arising from the introduction (very
“ needless it would seem to have been) of the north-west angle into the
« Treaty, either on the one part to change the true position of that angle, or
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“ %n the other to substitute other highlands for those' marked out in the .CANADA.
“ Treaty.”

The meaning I give to these obscure and incomplete sentences is, that the
range of highlands insisted:on by the British Government as the proper high-
lands of the Treaty isnot the same range of highlands mentioned in the Act
of 1774. The termini of the Treaty line were, on the east, that spot, not
needlessly marked, the north-west angle of Nova Scotia; and, on the west, the
River Connecticut. Where the due north line, under-the Royal Commissions.of
1763 and’ 1784 would strike the boundary of Canada, there, also, would' have
been the north-west angle of Nova Scotia, The western termination of the
line of 1774 agrees with the western termination: of the Treaty line. A coinci-
dent line was, on all oceasions, referred to,

So greatly; however; do I consider the Commissioner:. to be mistaken in
saying, that the opinions: of the British Government, whethe expressed in the
Treaty. of 1783.or in the discussions with the- Government of the United States,
are not authoritative i this matter between the-provinces, that I at once declare . |
that I accept them, as I accept all such opinions of our-Government delivered | |
in solemn negotiations with foreign powers, to have been-made with delibera-| | °
tion. and in good: faith. They are entitled to the highest authority, and I
receive such opinions as authoritative without hesitation. That.the British '
Government acted with truth and henour is admitted in the-passages I have
cited from the writings of Mr, Webster- and the late Mr. Gallatin, and is con-
firmed by the authority of the illustrious persons named by: Mr, W.ebster, and
who, from their officiali position, could not have been misled: What, therefore,
was said and done, not by inferior agents-but by the distinct sanction of or by:
the British Government itself, in the settlement of the north-east boundary, I
am so satisfied was blameless and right, that I attend to it as having the weight
of an imperative: command upon such points, as a reference to it is needed
cither for the purpose of information or the- guidance of my own judgment.

¢. * The Treaty of 1842, say the Commissioners, and the supposed inten-
“ tions of the British Government;, as evinced by the Treaty, and, as subse-
“ quently manifested in negotiating its execution, have-been appealed to.in this
“ connexion [sic. MS.—quere; controversy . But as the'Proclamation and
“ Governor Wilmot's commission passed nearly 20 years previously, neither
“ the Treaty, nor what occurred under it; could affect the condition of the
¢ description throughout that long interval of time, and the title existing then
“ must have continued'the same in its inherentnature afterwards, The Treaty,
¢ too, was made when the circumstances were greatly altered—a foreign and
“ independent party was introduced, and the subject was less extended than
“that over which the Proclamation had operation, and it was contracted
“just to that extent which made the term “Atlantic Ocean’ appropriate;
“for the territory to be defined, under the Treaty, extended no further east
“ than did that ocean.”

The Act of the Imperial Parliament of 1774 was passed pine years before
the Treaty.. They both contain the same description of- highlands-mentioned
in the Proclamation of 1763, whatever error may have been. caused by the
reversal, in_ 1774, of the course whence: the line was previously described to
pass. ‘The interval of time between the repetition of the description, from
1763 to 1774, and from 1774 to 1783, may, if the words are not obscure,
permit: us.to infer-that:* the condition of the description’ was unchanged, and
that « the inherent nature of the title ” was undisturbed ; but I am quite unable
to perceive what.conclusion.opposed to the: fact that the same highlands were
on each occasion referred to I canx be permitted:to make:

The circumstances under which the Imperisl Act.of 1774 and the Treaty of
1783 were made: were, no: doubt,. different; but it is impossible, on this
account,.correctly.to represent that the terms: used in 1763-and: 1774 to describe
the whole ofi the boundary. line from the River-Connecticut. to the Bay ot
Chaleurs should. not' relate to a:line described.in 17883, becaise the latter is
less-extended: than:the former:;. identical expressions:being used in the descrip-
tions of 1774 and: 1783.

The words-“sea” in the Act.of 1774, and © Atlantic Ocean” in the Treaty of
1783; have an equally extensive:signification though,.ifi: order to limit their
application, they:-weére: 6pposed: to- the words-“Bay of: Fundy.” and “Bay of
Chaleurs.” As the Commissioners; however, have-only: pmnthehflally alluded
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to arguments used on another occasion in connexion with these words, it is
needless to explain them.

d. “ Had no inhcrent characteristics, say the Commissioners, been selected
“ 10 mark the highlands that were designed to form the demarcation between
* Canada and the adjoining possessions of the Crown, the descriptions contain
“ nothing clse which could ensurc a houndary capable of being ascertained
“through an unexplored and wilderness country, the interior of which was
“ almost unknown, extending over the great distance that separates the Bay of
¢ Chaleurs from the Connecticut River,and, an object deemed by the Government
* of no small importance would have been placed at the hazard of conjecturcor
* accidental coincidences and made subject to very great risk, if not the almost
“ certainty of failure. The physical attribute of the highlands was, therefore,
“the only security employed for attaining the ncedful certainty. It may
¢ reasonably be presumed, in addition to this advantage, another benefit was
¢ contemplated {rom the peculiar nature of the boundary, namely, the giving
“to each province jurisdiction over the whole course of such rivers as emptied
* themselves within it—a convenience likely to be much regarded at a time
“ when, in the absence of voads, the facilities of water-carriage directed the
“ course of scttlements. This presumption is the more probable as the object
““ of securing a certain definable boundary might have been effected by the
““ ordinary means of Jines running by magnetic courses, or between given points ;
¢ the latter ohjeet could only be attained in the mode that was adopted.”

The reasons assumed in this paragraph to have governed the policy of the
Government do not bear examination. That the Government intended to
designate a line which it belicved could be verified in accordance with limited
information it possessed may be quite true, but no such presumptions afford
assistance on points on which it had no information. It most certainly was not
“contemplated from the peculiar nature of the boundary to give to cach
“province jurisdiction over the whole course of such rivers as emptied them-
“selves within it.”” The very contrary of the affirmative statement of the Com-
missioners can be demonstrated. The line running due north from the River
St. Croix, forming the western boundary of New Brunswick, whether it termi-
nated north or south of the Upper St. John, must have been intended to cut
off the upper strcam of the St. John and its many tributaries from the main
strecam of the St. John, and, consequently, from the jurisdiction of New
Brunswick, notwithstanding that it was known that the mouth of that noble
river was within the limits of this province. The slightest attempt to verify
the proposition so distinctly advanced would have exhibited the great crror it
propounds.

1t is with regret I notice such inaccuracies.

My desire, in the examination of the papers hefore me, has been to discoyver
any even plausible reason to distinguish the southern houndary of Canada, west
of the due north line, from the boundary of the United States. The reasons
apparently given by the Commissioners to distinguish them, are:—

1. That agents of the British Government, employed in negotiating a
boundary line with the Government of the United States, refused
to admit the identity of the provincial and the Treaty line.

2. That such agents required the north-west angle of Nova Scotia to
be ascertained by first determining the highlands described in
the Treaty, and the rivers between which they were said to
intervene,

3. That Colonel Mudge and Mr. Featherstonhaugh exposed the fallacy of
attempting to determine the truc range of highlands from a
previous assumption of the north-west angle of Nova Scotia.

4. That in the statement made on the part of the Government of Great
Britain under the Convention of 1827, it was said, referring to the
evidence of Simon Hcbert, that ¢ this last-cited evidence proves
“ an actual jurisdiction over this territory since the Treaty of 1783
“ by the British province of New Brunswick. The claims of this
« provinceand Canada with respectto this and other parts of the
« territory, in this quarter, are conflicting inter se, and show the
“ uncertainty of their respective boundaries, which, in fact, have
“ pever been scttled, and may require the interference of the
“ mother-country to adjust; but these conflicting inter-colonial
* claims which have arisen since the Treaty of 1783 are altogether
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“ irrelevant to the prescnt controversy between Great Britain and
“ a foreign power under that Treaty : whether under one province
$ or the other, the possession is British,”

5. That the Conadian Commissioners, the Fon. Mr. Draper and the
Hon. D. B. Papincau, in 1845, conceded, that a boundary was
required by them, between the due north line and the Bay of
Chaleurs, which was not in conformity with the terms of the
Proclamation of 1763 and the Imperial Act of 1774,

6. That the British Commissioners, Coloncl Mudge and Mr. Featherston-
haugh, were of opinion, “that the Acts of the British Government,
‘ touching the portionment of lands between the provinces of New
“ Brunswick and Canada, were not appropriate matters for dis-
** cussion in the dispute with the United States.”

7. That the Commission under which the Commissioners themselves
werc acting, was decisive in showing that Her Majesty’s Govern-
ment did not consider the legal claims of the provinces to be
concluded by the Treaty of 1783 or by anything that had taken

: place under it.

The 1st, 2nd, and 3rd of these reasons merely relate to the proper course to
bepursued in a certain inquiry. They are of no importance in the present case.

The 4th rcason notices the existence of conflicting claims between the
provinces, which were correctly disregarded in the negotiations with the
United States.

The 5th reason is connected with the impracticability of drawing a line of
boundary according to the description of the Act of 1774, if alone relied on,
an admission that may be made without hesitation, and without, in the least,
favouring ¢'.~ claims of New Brunswick.

The 6th -wason is, that Colonel Mudge and Mr. Featherstonhaugh were of
opinion, tha! the certain Acts of the British Government could not be appealed
to in the construction of the Treaty. But let it not be supposed that these
gentlemen, if to be cited as authority, have not formed an opinion on the
present question,

“ We have,” say they (Report, p. 53), *“in the first placc endeavoured to
* show that we should have been acting inconsistently with the information we
“ possess, and with the facts which we have to report, if we had adopted the
* ground which the official British agents, who have preceded us in the inves.
“ tigation of this boundary, relicd on as essentinl to the maintepance of the
‘ British view of the question, namely, that the boundary intended to be es-
¢ tablished by the 2nd Article of the Treaty of 1783, was to be a line distinct
“ from the southern boundary of the province of Quebec, as established by the

If the angles do not adjoin.

1. Hypothesis. /
é
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2. Treaty line.
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“ Royal Proclamation of 1763. In opposition to that erroncous impression,
* we have felt it our duty to show that those lines were one and the same
“ thing. Indced, the very definition of the point in the Treaty, namely, the
“ coinciaence of the due north line with the highlands, proves that the Com-
* missioners for negotiating the Treaty of 1783 considered the ¢ highlands’ of
* the Treaty to be onc and the same thing with the southern: boundary of the
“ province of Quebec: for if Nova Scotia had extended further to the north,
“ or to the west, than where the due north line was to intersect the highlands,
 that point would have been the north.cast angle of the State of Maine. but
“ could not have becen the north-west angle of Nova Scotia; for the true
“ north-west angle would have been still further to the north or to the west at
“ whatever point the western boundary of Nova Scotia touched the southern
“ boundary of the province of Quebec.” (Sce also Parliamentary Papers, p. 9,
printed 1840.)

The Commissioners having cited Colonel Mudge and Mr. Featherstonhaugh,
ought not to have relied on any statement of these gentlemen without setting
out this opinion. The parenthesis in a former page, ¢ that the introduction of
* the north angle of Nova Scotia in the Treaty scemed to have been very necd-
*“ less,” does not avoid the significance of the reference to that angle.

The 7th reason might be left unnoticed. If the Government were of opinion
the appointment of the Commissioners would cffect the determination of the
dispute, it is not for judges to cite their own nomination as evidence of the
merits of the case.

The conclusion at which the Comniissioners arrive is remarkable.

They say, “whatever line shall be found substantially to answer the descrip-
“ tion these documents [the Proclamation of 1763 and the Imperial Act of
“ 1774] give of the boundaries of the provinces, must control the legal claims
“ of Canadaand New Brunswick. Whether a boundary of that character actually
“ existed was a question demanding, for its solution, exploration and scientific
“ research. At this point it is, that appeal must be made to the topographical
* result of the labours of those Commissioners to whom the exploration and:
“ rescarch directed under Mr. Gladstone’s Despatch were committed ; and
“from observations made and knowledge acquired in the fulfilment of this
“ duty, they have felt no hesitation in pronouncing as their clear and decided
“ opinion, that highlands do cxist which scparate the rivers that empty them-
“ selves into the River St. Lawrence from those that fall into the sea; and that
“ these highlands connect themselves continuously by highlands with the north
“ coast of the Bay of Chaleurs at its western extremity, and reach 45° of north
¢ Jatitude at the western branch of the Commecticut River, thus essentially
“ fulfilling the several requirements of the Proclamation, Act of Parliament,
“and Commissions, for the southern boundary of Canada, and laying the
* foundation for establishing the strict legal claims of the two provinces. On
* the accompanying map, prepared by Major Robinson and Captain Henderson,
“ this line is coloured green, and it will be scen, that the northern highlands
“claimed by New Brunswick are adopted, and the line contended for by
% Canada is rcjected.”

The Commissioners then—* further rcport, that a tract of country lies
“ between the north highlands westward of the due north line and the line of
“ the United States, which, according to the strict legal rights of the two
“ provinces, belongs to neither, being included within the lines 1uarked B, C,
« and D, on the map, and which, in 1763, formed part of the ancient territory
“ of Sagadahock.”

No doubt could possibly have been entertained, without the aid of explora-
tion or research, that highlands were to be found at the head of all the rivers
flowing into the St. Lawrence. The converse could not have been solved by
exploration. The chief part of the line of such highlands was marked out by
the Government of the United States very many years since. No rediscovery
of it was needed. The existence of the northern highlands does not establish
the fact that they are the highlands forming the legal southern boundary of
Canada. That fact required other proof, and’ it was given again and again by
the British Government in its assertion, that tlic southern highlands were alone
intended to be described. All arguament was essentially concluded on this
point when the Treaty of Washingtomwas signed ; for the highlands described
in 1763, in 1774, and 1783, were distinctly one and the same, and to them was
affixed the mark of the north-west angle of Nova Scotia.
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It has been with the greatest care that I have sought for arguments to sepa-
rate the highlands mentioned in 1783 from those mentionedin 1774. I cannot
discover any -evidence to distinguish them. And what is the extraordinary
conclusion ‘which their separation leads to? The ‘Commissioners profess to
have discovered an immense tract of country, without the bounds of either
province, and which, according to their distinctly expressed opinions, have;
never been within the limits of either province, in the midst-of which, in the'
years 1763 and 1774, there cxisted four seigniories, and in which the British
Government in the year 1788 erected a fifth seigniory. The enti-e boundary
which they describe to be the strict legal boundary of Canada in 1763, 1774,
and at this time, separates from Canada these seigniories.

1. The Mudawaska scigniory, consisting of 279,000 acres, erected 25th
November 1683.

2. The now extinet seigniory of Cloridon, of eight leagues frontage and
cight leagues in depth on the River Restigouche.

3. Part of the Mitis seigniory, erected 6th May 1675.

4. The greater part of the Madapediac seigniory, erected 26th May
1694.

5. The Shoolbred seigniory, erected by the British Government 24tk
July 1788.

The boundary which is said to exclude these seigniories is described in that
Tmperial Act of 1774, the chicf object of which was, to include within the
limits of Canada all the French settlements.

I agree with Mr. Price in his opinion (27th January 1849), that « all the
“ possessions of the inhabitants of Canada at the conquest of 1759, that is, the
“ various concessions of fiefs or scigniories made by the Intendants and Governors.
“ of Canada; the settlements and fishing establishments within the territory
* called Canada, were then (Anno 1774) intended to be ‘comprised within the
“ limits of the province of Quebec, and subject, in matters of controversy, to
“ be decided according to the laws and usages of Canada.” I am, morcover,
convinced that the limits described were sutlicient to comprise and did com-
prise them.

The Commissioners add, ‘“that they deem it their duty further to report,
« that the linc of division which the strict legal rights of the provinces, agree-
“ ably to the Proclamation and the Act of Parliament and Commissions, thus
“ demand, is at variance with the actual possessions of both provinces, and is
# incompatible with their mutual advantage and convenience.”

The proposal of the Commissioners, of a new boundary, I shall mention
hercafter.

VI. Mr. Price, of Canada, delivered a counter-statcment to the Rcport of
the Commissioners. It is carefully written, and without exaggeration, and it
is necessary for me to notice it but shortly.

He informs us that in the year 1828, Lord Dalhousie, then Governor-General
of Canada, instructed certain Commissioners to examine the whole tract of
country, from the head of the Metgermette branch of the River du Loup, to
the sources of the River Ouclle, in order to ascertain if the dividing ridges
could “be fairly designated highlands,” and that they reported there were no
continuous highlands on the line, such as are insisted on by New Brunswick,
and that the southern highlands are contintious.

To thesc facts I do not attach importance. There are highlands consisting
of mountain ranges and hills, * which may be fairly called highlands,” meaning
thereby, obvious to the sight; but there are highlands, properly so called,
though to the sight they present no object of visible elevation, without artificial
assistance, being mere clevations of land.

The southern range of highlands is distinct and visible as a mountain range,
and may, on this account, have been chosen as a boundary, if, though not pro-
bable, it were known to be continuous (admitting, nevertheless, its misdescrip-
tion, in connexion with certain rivers); but even had it not been lofty, hilly,
or mountainous, the range might have been called highlands, for there may be
im flontinuity of mountains or hills where there must be a continuity of high-

ands,

When, therefore, a mistake is attributed to Major Robinson and Captain
Henderson, in describing the northern highlands to unite, on the west, with the
southern highlands, an error is needlessly ascribed to those officers. They did

|

CANADA.



CANADA.

56 PAPERS relative to the DISPUTED BOUNDARIES

not scek for what could “fairly be called highlands,” but highlands only which
might be mere elevations of land above a certain level.

Mr. Price objects to the northern range of highlands, as failing to answer
the description they should fulfil. The Royal Commission of 1763 declares
that after the due north line is drawn to the southern boundary of Canada, it
shall proceed ‘“northward by the said boundary, as far as the western extremity
“ of the Bay of Chalewrs.” ~ The line of northern highlands, as explored and
laid down by the late Commissioners, instead of going ‘‘northward” from the
termination of the due north line, along a southern boundary to the bay,as a
simple diverging line would do, goes far to the north, above the latitude of the
bay. Instead of proceeding to the western cxtremity of the bay, by the
boundary of Canada, it is carried up by the Commissioners to within a few
miles of Cape Chat, on the River St. Lawrence, to the district between the
Rivers Metane and Chat, and then descends south by the Tracagadash moun-
tains to the bay,—thus, in fact, by this line, from the north to the south, giving
to New Brunswick a prolonged castern boundary.

Again, another objection is, that a line coming from the north by the Traca-
gadash mountains, as shown in the map of the Commissioners, breaks into the
line running “ along the north coast of the Bay of Chalcurs,” and thus more
especially disturbs the given description, if such line along the coast were in-
tended to have been continuous, with a line touching the western extremity of
the bay on the south. Such proposed line, also, as I have already mentioned,
would, on this castern side of the duc north line, exclude from Canada the
former scigniory of "Cloridon, the existing seigniory of Shoolbred, and parts of
the scigniorics of Mitis and Madapediac.

VII. After considering the above facts, I am of opinion,—

1. That the line of boundary intended to be described in the Proclama-
tion of 1763, in the Imperial Act of 1774, and in the Treaty of
1783, was one and the same line of boundary, so far as the line
of 1783 touches the territory in dispute.

2. That the southern highlands which are described as highlands divi-
ding rivers flowing into the St. Lawrence from rivers flowing
into the sea, were misdeseribed, as @ continuous line in respect
of the rivers they werce supposed to divide; but were not mis-
described, cven in respect of the rivers they are declared to
divide, if the description of them is confined to the western ter-
mination of this southern boundary of Canada.

3. That the British Government having insisted in its negotiations with
the Government of the United States, that the range of elevated
and mountain land, (formed on the west by highlands dividing a
given class of rivers,) which extends ~fter it passes the heads of
such rivers to between the Great Falls of the St. John and the
River Aroostook (on the west bank of the St. John), and from
thence to the Bay of Chalcurs, to have been the boundary line
of 1783, as far as the due north line from the St. Croix ; and as
such representation appears to have been perfectly accurate, such
boundary line was also, under the Proclamation of 1763, and
the Imperial Act of 1774, the southern boundary of Canada.

4, That such clevated mountain range of land, on the eastern side of
the River St. John, extends from ncar the mouth of the Tobique
River to the south side of the Bay of Chalcurs, forming the
southern side of the basin of the Ristigouche River, and bound-
ing the head waters of the Upsalquitch River.

5. That by the Treaty of Washington, signed 9th August, 1842, the
entire southern portion of the basin of the Upper St. John,
bounded on the north by the right bank of the River St. John,
including the southern highlands, along which highlands the
southern boundary of Canada (whether in the simple direction of
a line or of a rangc of hills), would have passed under the terms
used in 1763 and 1774, is transferred to the United Statcs, and
consequently the line of boundary of the United States, along
the River St. Francis and the Upper St. John, becomes the
present southern boundary of Canada, in place of the boundary
formerly described. '
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6. That a due north line now drawn from the River St. Croix, to strike
the present southern boundary of Canada on the River St. John,
and thence north to the western extremity of the River Resti-
gouche, and along that river to the Bay of Chaleurs, would in-
clude a larger territory than was intended to have been com-
prised within the boundary of Nova Scotia and New Brunswick,
marked out in the Royal Commissions of 1763 and 1784.

VIIL According to the instructions given to the Commissioners, 2nd
July, 1846, by the Right Hon. W. G. Gladstone, they were directed, if it were
impossible to find a boundary linc which could satisfy the strict legal claims
of each province, to consider howa line could be drawn, combining the greatest
amount of practical convenience to both provinces, with the least amount of

ractical inconvenience to either, adverting at the same time to such interests,
if any such there were, as the empire at large might have in the adjustment of
the question.

Though this second inquiry was only to be undertaken if the first were im-
possible, and though the Commissioners found the first possible, they very pro-
perly took the secaiid into consideration.

1 To their con:lusions on the first head of the inquiry I have expressed my
issent.

As respects imperial interests, the Commissioners say, * that there do not
“ appear to them to be any interests which the empire at large has, in the set-
“ tlement of the question.”

I think this opinion is erroneous. Are there not important imperial interests
‘connected with this district and the St. Lawrence? Is the navigatiou of that
great inland sea without influence on the country which it borders, or on pro-
vincial interest, which the commerce of that river must control? Can the
Imperial Government be uuconcerned in the communication between that river
and the American States to the south?

The chief subject for examination that remains is, what line of boundary it
is at this time advisable to establish between the two provinces? It must be
determined by the state of cxisting interests. In the letter attached to the
Minutes of the Council of Canada, relating to the terms of this arbitration
remitted to me, his Excellency the Right Hon. the Earl of Elgin and Kincar-
dine expresses the expectation of the Executive Council of Canada, that we
may arrive at a decision “which shall be equitable and satisfactory to the
* people of both provinces.”

In order to fulfil this honourable instruction, it becomes nrecessary to ascer-
tain the concessions and settlements which have been made, and the extent of
the jurisdiction that has been exercised.

T'e Restigouche—1It is admitted, in the official correspondence of the two
provinces, that the received boundary on the east has hitherto been the River
Restigouche ; that the settlements on its northern bank have been I'rench or
Canadian, and that the settlements on the southern bank were made by the
i\uthoi'ity of the Government of Nova Scotia formerly, and of New Brunswick

atterly.

As ﬁcspccts this river, how is it possible to deviate from the suggestion of
the late Lord Metcalfe, made 2nd of January, 18457 Whatever opinion
may be entertained in Canada of the part he took in the politics of that country,
neither there nor elsewhere could any person impeach the nobleness of his
private character, the manliness of his public actions, or that active sense of
justice through which he reproachlessly lifted himself above the contests of

rty.
pa“I presume,” said Lord Metcalfe, “that it may be considered as settled,
¢ that what has hitherto been acknowledged to belong to Canada or New
“ Brunswick shall respectively remain so, and that the only difficulty will be
« as to such portions of the territory as are claimed by both, without having
“ been understood as definitely annexed to either. Thus, the Restigouche
“ River, one side of which has been long occupied by Canada, and the other
* by New Brunswick, may, I conclude, be regarded as the boundary from the
“ Bay of Chaleurs upwards towards its source until it divides disputed territory,
“ when the difficulty of adopting a conventional line will commence, and can
* only be solved by mutual moderation in both provinces, or, fuilixig of that,
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“ hy the decision of the Crown. In communicating these sentiments, I beg
“ that they may be considered as conveying only my individual opinions,
“and not as the result of deliberation .with the Executive Council of this
¢ province.”

As evidence of the jurisdiction exercised on the north and south banks of the
River Restigouche, it appears that, in the year 1785, Letters Patent, under
the Great Seal of the province of New Brunswick, were issued, describing
the limits of a new county of Northumberland, thus: * Northumberland—
“ bounded southerly by the county of Westmorland 3 casterly, by the Gulf
“ of St. Lawrence and the Baic des Chaleurs; northerly, by the said bay and
¢ the southern boundary of the province of Quehec; and westerly, by a con-
“ tinuation of the western boundary line of the said county of Westmorland.”
The county of York was at the same time declared to be bounded * on the
 northward by the county of Westmorland, and on the north-west by the
« province of” Quebec.”

There is no evidence of any jurisdiction having been excrcised by the
province of New Brunswick on the north side of the river.

The Canadian evidence relating to the Restigouche is confined to the north
side of the river. In 1763, 1774, and also in 1784, the seigniory of Cloridon
existed. It ran eight leagues fronting the river. commeneing, on its eastern
side, at the mouth of the River Porcépic, a tributary of the Restigouche, and
extended cight leagues in depth. It was traversed by the important stream of
the River Madapediac. In 1784, this scigniory was purchased by private parties
from the heirs of one ’Encau. In 1787, it was considered to be advisable, for
certain public objects, that the Crown should exercise the “droit de retrait,”
and that it should be resumed as part of the public domains of the province.
The iustructions given at the time by Licat.-Governor Fope (31st May, 1786)
prove that there was no intention to extinguish the jurisdiction of the province
of Canada over the district. Mr. Collins was informed by General Hope that,
in order * to prevent difficultics arising by the jarring of the interests of indi-
“ viduals, it had lately been found expedient to assume for the King the
« scigniories of Port Daniel and Restigouche, by the droit de retrait, from persons
* who had offered the same for sale. As in using the right of retrait in this
* instance there was no intention to deprive the proposed purchasers of any
“ advantages that might be derived thcrefrom, if not inconsistent with the
“ richts and privileges of the Indians or settlers in that quarter, I request you
“ will particularly examine into the consequences which might result from
i privileges annexed to the said seigniorics remaining possessed by individuals,
“ in order that, after the reservation of such thereof as might prove prejudicial
“ to the interests of the Indians and new settlers, or beneficial in any other
““ respect to the Government, the proposed purchasers may have an optional
‘¢ preference in the acquisition of these seigniories if again to be disposed of.”

Without criticising the legal proposition iuvolved in the last sentence, it is
clear that the jurisdiction of Canada over the district was to continue. The
droit de retrait could only have been excrcised on account of the seigniory being
within the limits of the Government of Canada.

Again: in 1788, an Order of Council was made in Canada for a concession
of land fronting the River Restigouche, for three miles to the west from the
mouth of the River du Loup. In the same ycar letters patent were issued,
crecting the scigniory of Shoolbred, situated on ¢ the westernmost extremity
“ of Chalcurs Bay, and running up the River Restigouche about 15 miles to
“ the first point of land below Battery Point.”

The River Restigouche, therefore, as part of the boundary between the two
provinces, would not disturb existing scttlements; and Mr. Wells reported, in
1844, that, onthe northern side of the Restigouche, all the granted lands have
been, and still are, held under the sole authority of the Government of
Canada.

Madapediac Scigniory—North of the River Restigouche is the seigniory of
Madapediac. It is situated on the lake of that name, the waters of which How
by the course of the Madapediac River into the River Restigouche, by which
it is connected with the Bay of Chaleurs. This seigniory connects the jurisdic-
tion of Canada on the north-cast with its jurisdiction on the Restigouche.

Lale Mitis.—~Westward of the seigniory of Madapediac is the scigniory of
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Lake Mitis, on the south-west of which is the great seigniory of Madayaska, or,
as it was formerly written, Madoneska.

The Madawaska Setilements.—It is upon account of settlements made tinder
the authority of the Government of New Brunswick, south of the Madawaska
River, and from thence along the River St. John to the Great Falls, or rather
to v/here the due north line strikes the American boundary, that the difficulties
of this case arise.

I shall first mention the New Brunswick evidence in relation to them, and
then the evidence on the part of Canada.

New Brunswick Evidence.—The chief settlements made under the authority
of the Government of New Brunswick have been:—

1. East of the Grand River, on the north bank of the St. John, a grant
was made to one Souci in the year 1794.

2, West of the same river a grant of 200 acres was madec in 1794, and
of 300 acres in 1826.

3. At Green River also, on the north bank of the Si. John, concessions
of 1,065 acres were made in 1794, and a little further west
concessions of 4,261 acres were made in the year 1790,

- 4, At the Little Falls, near the mouth of thc Madawaska River, a
concession of 200 acres was made to Sitnon Hebert in the year
1825,

5. There were other lots conceded : July 17, 1789, of 200 acres, below
the Madawaskas; another, July 1, 1791; and other concessions
made in the district in the years 1792, 1820, 1824, 1825, and
1826. I am not satisfied with the maps relative to these con-
cessions, but whether there is any error in them is not now
material.

I have no means of ascertaining under what law or what provincial regula-
tions any of these concessions were made. There is a Minute of the Council
of the province of New Brunswick cited, dated December 28, 1787, by which
it was ordered that the inhabitants near Madawaska should be registered for
their lots, conformably to a plan ‘of that settlemeut this day exhibited by the
surveyor.

I think the earliest settlements may be traced to Capt. Spronk, the surveyor
of the province of New Brunswick, who appears to have interpreted highlands
dividing the north and south-flowing rivers to the same effeci as the Govern-
ment of the United States, and to have applied the expressions to restrict the
limits of Canada, though without any correct investigation of the facts. The
only value to be given to a letter produced of this officer is to show the error
he entertained, and also part of the facts connccted with the origin of the pre-
sent difficulty. .

In 1828, on the trial of John Baker in New Brunswick, the Court held that
it had actual jurisdiction within the district of Madawaska. The same opinion
was asserted and upheld in the late case of Tibbets and others versus Allen.

Fidence on the part of Canada.—In 1784 an Indian was tried and convicted
at Quebec, and afterwards suffered death for a murder committed at Mada-
waska. What are considered the limits of Madawaska beyond the seigniory
and banks of the river, I am unable to explain, except according to a letter of
the Right Hon. Sir G. Murray, hcreafter quoted.

In 1790, in a cause tried before the Court of Common Pleas at Quebec, the
defendants pleaded they were not within the jurisdiction. The question was
raised if Madawaska and the Great Falls were within the province of Quebec.
The dcfendants were ordered to plead to the merits of the action.

At the Little Falls the River Madawaska joins the River St. John, and at
the head of the River Madawaska is the great fief or seigniory of Madawaska.
It was constituted a seigniory in 1683; it extends over 279,400 acres, and the
present title to it is traced to the original grant. In the statement madc on
the part of Great Britain in its negotiations with the United States, it was
described *“ to have preserved its individuality under the original grant, and
¢ constantly to have been and to be subject to the jurisdiction of Canada.”

The claims of New Brunswick, however, would, if allowed, include this
seigniory.

I2
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In October, 1787, that is, the month before the date of the Minutes of the
Council of New Brunswick, referred to above, were entered, the Committee
of the Council of Quebec reported to the Governor-General, Lord Dorchester,
¢ That if the province of New Brunswick may, of right, claim the sources of
« rivers that take their risc in the height of land which divides the rivers that
“ empty themselves into the St. Lawrence from those which fall into the
¢ Atlantic Ocean, the ancient limits of this Government will be curtailed
“ towards New Brunswick, and scigniories under Canadian grants, as far back
“ as the years 1623 and 1683, be taken into that province; hesides the Acadians
‘alrcady settled there above the Great Falls of St. John River, and such
““ people as may choose hereafter to settle there would be greatly incommoded,
“if those parts shall be included in the province of New Brunswick.” And
the Committee added, * that they submitted to his Lordship whether it would

- * not be for the advantage of hoth Governments that the province of Quebec
. * be scparated from that of New Brunswick by a line running along the high-
¢ *¢ lands that extend from the head of Chaleurs Bay to the foot of the Great
. * Falls of St. John's River, and from thence, crossing the river (so as to include

* the whole portage orcarrying placc), and continuing in a straightline towards
¢ the sources of the River Chaudiere, which rise in the highlands that com-
“ mence at the said head of the Bay of Chalcurs, and extend all the way to the
¢ westernmost head of the Connecticut River.”

How casily the words of the Proclamation of 1763 were capable of being
interpreted when unconnected with the confusion in which they were involved
by the simple change made in the Act of 1774!

This proposal, which nearly repeated what appears, if my previous opinion
is correct, to have been the original intention of the Government in its des-
cription of the houndary, probably was not acted on, lest it might have been
inferred to extend unduly the northern houndary of Massachusetts.

In 1792 a petition was addressed to Sir Alured Clarke, the Lieutenant-
Governor of Canada, sctting forth that one Thomas Costin, calling himself a
Justice of the peace for the provinee of New Brumswick, had caused new
officers of militia to be clected at Madawaska, by a majority of voices, at an
assembly of the inhabitants; that onc Robichand had been fined by Costin for
seizing goods under a writ issucd in the district of Quebec; and that Lieutcnant
Sir, of the militia, had been made a prisoner, and compelled to redeem his
liberty by the payment of moncy. [t was ordered (4 August, 1792) that the
papers should be entered on the minutes, and copies transmitted to the
Licutenant-Governor of New Brunswick, for his co-operation in calling the
attention of His Majesty's Ministers to the adjustment of the limits necessary
to preserve public tranquillity on the borders of the province. e

There then appears to be a long interval of time during which silence on
this subject was observed in Canada, though from the dates of some of the
New Brunswick concessions the ground of former complaints are shown to
have continued to exist. There may be an explanation of this, and, perhaps,
it may be that given in a letter of the Hon. D. B. Papineau. It is proper not
to suggest matter which cannot affect our opinions, and, therefore, I do not
state it.

There is one paper of a ruther late date which has heen commented on. It
is a Despatch (8 April 1830) of the Right Hon. Sir G. Murray to General
Sir James Kempt, and is as follows :—

“ (Confidential.)

“ SIR, “ Downing-street, April 8, 1830.

“ Wit reference to my Despatch of the 7th instant, *confidential,’
“ transmitting the first statement on the part of Great Britain of the disputed
“ points under the fifth Article of the Treaty of Ghent, I have now the honour
“ to acquaint you, that in order that our conduct may be consistent with our
% arguments, it is necessary that the province of Lower Canada should con-
“ tinue, without interruption, to exercise actual jurisdiction over the fief of
« Madawaska. This fiel covers the whole of the Temiscouta Lake, and nine
% miles in length down the River Madawaska, which issues from that lake. The
“ province of New Brunswick, as proved on the trial of John Baker, exercises
“ actual jurisdiction over the Madawaska settlement; but this settlement
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« extends along the main river St. John, both above and below the confluence
“of the Madawaska River, and no jurisdiction appears to have becn exercised
“ by New Brunswick on the Madawaska River above its mouth, where a grant
“ of land was made by the Government of thai province to Simon Hebert, in
« 1825, Under these circumstances, therefore, it is advisable for the Government |

\

“of Lower Canada to maintain and exercise its jurisdiction over the Lake
“ Temiscouta and the River Madawaska, quite down to the aforesaid grant to \
“ Simon Hebert, at its mouth, which will include the whole fief of Madawaska ;
“and the Government of New Brunswick to maintain and exercise its juris- ;
“ diction, as heretofore, in other parts of the disputcd territory, including the |
“ Madawaska settlement on the main river, St John, but not to extend it up ;
“ the River Madawaska. I have communicated corresponding instructions to !
¢ Mr. President Black, administering the Government: of New Brunswick. j
“ I have, &c., '
“ G. Murnay.”

The occasion of this interference is described in a laxity of tone which may
be accounted for from theletter having becen originally confidential. It was
not written to scttle or to appease the troubles of the two provinces. It is a
very accurate statement of the actual condition of the settlements, and though
written 20 ycars ago, we have this day to decide with information before us
of the Madawaska settlemcnts which does not add one material fact to those
mentioned by Sir G. Murray. Simon Hebert’s location, at the mouth of the
Madawaska, is still so called, and from thence to the Great Falls are New
Brunswick scttlements, but from whence the settlers came, or by whom the
coucessions were made, or when the locations were assigned, it is only in a few
instances (comparatively to what is represented to be the total number of
settlers) we arc informed. Nor is more precise information than that given by
Sir G. Murray needed with respect to the fact of the actual settlements, though
their history, and the anthority under which they were made, might have been
accurately investigated in New Brunswick, for the purpose of facilitating a
decision respecting them.

I confine these remarks to the mere fact of existing settlements, and to what
was known of them long since. The general question of the bhoundary of
Canada is not in the same position as formerly, for in 1830 it was unknown
what agreement might be made respecting it. :

These are the only particulars relating to the origin of these scttlements
which it is necessary to notice.

The present state of the Settlements—The Canadian authorities say, first. that
the settlements on both banks of the River St. John, situatc between the Grand
Falls and the Little Ialls, at the mouth of the Madawaska, commeonly called
“the Madawaska settlements,” appear to be composed partly of Acadians and
their descendants, and partly of Canadians, and formed, as early as the year
1781, the parish of Madawaska, served by Adrien Le Clerc, curé of Isle Verte.
Secondly, that the settlements on both banks of the St. John, between the
Little I'alls at the mouth of the Madawaska and the River St. Francis, are
chiefly Canadian, and form the Catholic parish of St. Basil. Thirdly, that the
settlements on both banks of the River Madawaska, between the River St.
John and the seigniory of Mudawaska and Lake Temiscouata, are chiefly
Canadian, with some Irish and Scotch emigrants. Military locations, also,
were made here by the Canadian (Government, in 1813, to disbanded non-
commissioned officers and privates, some of whom are now residing on the land
surveyed for them.

Lieutenant Simmons, R.E., writing in July, 1845, reports, * that the popu-
« Jation is settled in a narrow belt from one to three miles wide, on the left
“ bank of the St. John, and is tolerably deuse from the Grand to the Little
“ Falls, comprising about 1,800 souls; thence up the Madawaska River to the
« southern boundary of the scigniory of Lake Temiscouta, 14 miles, about 250
« souls, whence, northerly and westerly to Canada, the settlements are so
“ scattered and few that they are not worth considering ; not excecding, alto-
# acther, 20 families.” ,

Of a list of the names of 135 persons to whom Messts. McLauchlan and
Allen assigned locations when they surveyed the St. John and Madawaska
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Rivers, 85 arc set down to be Canadian, or of Canadian origin, and 27 Acadians ;
or a total of 111, out of 135 persons, of French origin.

Of persons scttled in the district, 593 have signed, or put their rmarks to an
address, praying to be included within the limits of Canada. If Licutenant
Simmons is correct in stating the number of souls, the names of 593 men must
comprisc nearly the whole male population of all the settlements. On the
other hand, it is asserted that many were ignorant of the contents of the paper
to which their names were attached. Admitting, however, that the names
alone arc corrcctly given, it is certainly evident that the population has a
nearer affinity to Canada than to New Brunswick. I could have desired some
information of thosc persons whose names are appended to the address, and
whose names indicate their British origin. I did intend to compare the names
affixed to the address with the names given by Messrs. McLauchlan and
Allen, but I put them aside, as the identity of persons could not be established
by identity of names, and if any crror werc made, my opinions might be sup-
poscd to be connected with it.

It is remarkable that there is no evidence of any Canadian grants to Acadians
setticd above the Great Falls who were mentioned in the Report of the Com-
mittee of Council made to Lord Dorchester.

The Madawaska district must always have been known to be west of the
duc north line forming the western boundary of New Brunswick, and without
the limits of that province; and the evidence given, so far as it extends, shows
the far greater portion of the population to be of Canadian, Acadian, or French
origin.

The St. Francis River—On the St. Francis River, two concessions appear to
have been made, in 1814, by the Government of Canada, with the sanction of
that verv cminent and most honourable Governor, Sir George Prevost.

The Survey of 1845.—It is now nccessary to advert to a transaction of much
singularity in every particular conuected with it. Up to the year 1844, the
Government of New Brunswick does not appear to have interfered in the
Madawaska district farther to the west than the mouth of the Madawaska
River, nor farther up that river than the concession of 1823 made to Simon
Hcbert.

In the year 1845, Messrs. McLauchlan and Allen werc deputed to carry on
surveys ‘on the River St. John, and to set out allotments under the provincial
Act of the Legislature of New Brunswick, passed in 1844 professedly to carry
into cffect the fourth Article of the Treaty of Washington. Under this
provincial Act, thesc surveyors had no authority whatever on the Upper St.
John, At the duce north line from the St. Croix, the western jurisdiction of
the Legislature of New Brunswick ceascs. Beyond that point, these surveyors
were without authority to make surveys, to exaisine into titles, or to set out a
single allotment. The cxecution of any treaty, cven if a provincial Legislature
were authorized Dy the supreme Government to undertake it, could not be
accomplished on the Upper St. John by the Government of New Branswick
under a provincial Act. But it is impossible to affect blindness to the pur-

ses of the whole transaction, and they are too manifest to be concealed.
What interest had New Brunswick in the exccution of the jourth Article of the

‘U'reaty > What confirmation could the Treaty give to the New Brunswick . .

scttlements on the Madawaska? Were the locations of New Brunswick grants
doubtful or unknown, and, if so, what words in any treaty could possibly
remove such doubts. or give certainty to their locality ?  The old settlements
to which New Brimswick asserted a title are between the Great and the Little
Falls, and they do not extend up the Madawaska River, nor beyond the Little
Falls on the west.  The labours, thercfore, of the surveyors, if needed, should
have been confined to the district between the Great and the Little Falls.
Their operations were, however, carried on along both sides of the Madawaska
River, and from thence along the River St. John to the River St. I'rancis.
Qut of about 450 allotments mentioned in their Report and map, about 80 are
set down between the Madawaska and the St. I'rancis. The only survey
reported is that of 1845, and I am not informed if it was continued in any
subscquent year. It was at once completed where the province of New
Brunswick never, even irregularly, exercised jurisdiction 3 and it was left, in
1845, incomplete where such jurisdiction had been asserted. If convenience
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were consulted, or if accident coincided with convenience in divecting the
course, or the line of the survey, they both coincided with provincial preten-
sions, which required some evidence to countenance their assertion west of the
mouth of the River Madawaska.

These surveys, as evidence of any jurisdiction exercised by the province of
New Brunswick in the district in which they were made, I set aside without
any hesitation. Sir William Colcbrooke stated, 26th April, 1846, that no grants
had been made in respect of them.

* IX. With thesc facts relating to the cxisting settlements heforc me, -I
proceed to examine the different proposals that have been made for the future
boundary between the two provinces.

The first proposal on the part of New Brunswick was communicated by
Sir W. G. Colebrooke, 13th January 1845.

“ Whatever,” stated Sir W. Colebrooke, “may originally have been the
“ claims of the two provinces to the intermediate territory, and which were so
“long held in abeyance by the disputes with America, the question at present
‘ vesolves itself into one of possession. Ascending the Restigouche from the
‘ Bay of Chaleurs, in a westerly direction, the seltlements of ‘Canada have pro-
‘ gressively extended along the left bank as high as the Metapediac, where a
‘ parish or township appears to have been formed in 1841; and the parishes
“ of New Brunswick, in like manner, have extended to the same distance along
“ the right bank. As far as this point, thereforc, no material difficulty presents
‘“itself. But a short distance above the junction of the Metapediac the Resti-
¢ gouche changes its direction, and ascends to its source in a more southerly
* direction, and the country watered by it, above the settlements I have men-
“ tioned, has hitherto becn unoccupied except by a few settlers and lumberers
“ from this province, The same observation applies to the tributaries at
«the Upper St. John, and the scttlements formed on them have pro-
« gressively extended from the main river on which the claims of the settlers
«are secured by the Treaty of Washington. Even if considerations arising
« from occupation and settlement of the territory watered by these waters did
“not intervene, I should still be disposed to doubt the convenience of a
“line of boundary carried to the source of the Ristigouche and extending
“ from thence westward. Such a circuitous and prolonged line would be
« attended with much inconvenicnce to both provinces, without any cor-
« responding advantages to cither; and, adverting to the views of Her Majesty's
“ Government in the conventional settlement of the American boundary, by
* the Treaty of Washington, it appears to me that the most direct line which
“ can be drawn from the junction of the American line on the St. Francis (a
“tributary of the St. John) to the angle above the highest Canadian scttle-,
“ ments on the Restigouche, where the river changes its direction, would, at
““ once, be the shortest and most cquitable division of the territory. Sucha
“ line would obviate, as far as practicable, the incorivenience of a prolonged |

“ river boundary, and without cncroaching on any settlement formed on citherk

3

“side. Giving to Canada the Lake Temiscouta, would, with this cxception,
“ confirm to New Brunswick the possession of the St. John and its tributaries,
“ so far as they are not included in the concessions to America by the Treaty
“ of Washington.”

There is an opinion expressed in this Despatch which is very erroneous.
Whatever territory is within the bounds of either province is bound by the
laws of the province irrespective of the Treaty of Washington. The Treaty,
without the aid of an Imperial Act or of a provincial Act, could not have
changed the rights of property, the interests of private persons in the settlements
they had made, nor have secured or conferred rights to land. It determined
the limits of onc province consequentially, but, dircctly, it determined the limits
between the United States and British possessions. Within our own limits it
could of itsclf have no force in establishing or securing the claims of settlers or
others.  When a treaty disturbs private rights, or engages to give municipal
rights to aliens, a meciul law is requisite to give to it effect. The language
used inthe Despatch implies that territory had heen acquired under the Treaty,
and then, if this were correct, the Article of the Treaty guaranteeing or
securing to the subjects of each nation the estates they had previously acquired,
would have applied, and a legislative measure would have been necded to con-
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CANADA. tinuc to aliens the possessions within our acquired limits held by them ; but
this langunge, implying acquisition, is contradicted by the cxpressions in the
same Despatch. of “confirming ” to New Brunswick what had not been *con-
ceded " to the United States ; thus denying any acquisition, If there were no
settlements within our limits made hy the authority of the American Govern-
ment, the Article of the Treaty referred to could have had no effect, or, rather,
no application under it would have been made. It bound the good faith of the
Government, if such scttlements existed, to preserve the acquisitions of certain
aliens. It respected the existing interests of our own subjects within our’
territories; no engagement with a forcign power was required, and it would
have been absurd if' it had been entered into.  Such interests are sccured under
the protection of our own laws at all times, and they can obtain no confirmation
by a treaty, for they exist, and arc, and must be, respected independently of
any foreign power with whom a treaty may he made.

‘The Treaty did not confirm to New Brunswick any territory, for its title
must have had a previous existence in order to be confirmed, even if such
confirmation under a treaty were possible.  That it had no such previous title
I have shown, and its non-cxistence is admitted by the Commissioners in a
passage of their Report before cited.  Nevertheless, the Legislature of New
Brunswick acted on the error mentioned when it passed an Act to give effect
to the Fourth Article of the Treaty of Washington. A misconception, uncor-
rected by the Governor of the province, prevailed in both Chambers of the
provincial Parliament of the cffect of a most important international act of the
Supreme Government.

The objections to the proposal of Sir W. Colebrooke are :—

1. That the River Restigouche forms a natural houndary, casy to be
ascertained, and is the great outlet to the sea of the produce of
hoth provinces. Rivers have usually heen preferred as lines of
demarcation, and the River St. John is the boundary between
Canada and the United States : and to the west, for an enormous
distance. rivers and lakes divide the same countries. It would
most seriously retard the improvement of the upper country if
it were excluded by a provincial line from the river; but with
so extensive an American water houndary the objection to the
Restigouche loses all its force, if it had any, when applied to a
houndary separating two provinces subject to the British Govern-
ment.

The proposed line woula also intersect or cut many important tribu-
taries of the St. John and Restigouche Rivers, ieaving the upper
streams within the province of Canada, and transferring their

. outlets to New Brunswick, besides excluding Canada from the
main stream of the St. John.

This line would also give territory to New Brunswick, over which
it had no right, and hadnever excercised jurisdiction ; transferring
to it part of the county of Bonaventure, and on the west separa-
ting the scigniory of Madawaska, and placing it under laws in-
compatible with its tenure, besides depriving Canada of the dis-
trict hetween Madawaska and the St. Francis River. _

This proposal is, therefore, clearly inadmissible, and Major Robin-
son and Captain Henderson state that, practically, there would
be difficulty in marking out such a houndary.

2. The sceond proposal on the part of New Brunswick was made in
July 1845, at Frederiskton, by Mr. Street and Mr. Saunders, and
was communicated to the Canadian Government through Mr.
Draper and Mr. Papincau.

It repeated the proposal of Sir W. Colchrooke, with an alteration by
which the whole of the Temiscouta Lake should be left on the
Canada side.

3. The third proposal was made at the same time with the last. It
was this:—*The Restigouche River to be the boundary to the
“ mouth of the branch of that River, called the Tomkisnac;
“ thence up that branch to the fifth fork thereof ; thence to run
“in a direct course from the fork of the river, towards the angle



between the PROVINCES of CANADA and 2EW BRUNSWICK. 65

« of the River St. Francis, of the United States boundary, as ~ CANADA.
“gettled by the Treaty of Washington, until it intcrsects the

“ north-eastern houndary line of the Madawaska scigniory, so

¢ called ; thence following the boundary line of thesaid seigniory

« south-casterly, south-westerly, and north-westerly, until it will

“intersect the prolongation of a line on the first-mentioned

“ course, running from the said fork of the Tomkisnac River, and

“thence along that line to the said angle of the United States

“ houndary on the River St. Francis.”

The same objections apply to the last two proposals as to that one made
through Sir W. Colebrooke, They all transfer to new Brunswick nearly the
whole of the upper basin of the north side of the River St. John—exclude
Canada from the bank of the main strcam of the St. John, and take from it the
territory on both sides of the Madawaska River, as well as that above the Ma-
dawaska River west and between this river and the River St. Francis,

c There have been four proposals made on the part of the province of
anada,

1. (April 28, 1845.)—To prolong the due north line from the river St.
Croix until it should strike the River Restigouche, which would
in fact, as nearly as practicable, be the strict legal boundary of
New Brunswick,

2, The proposal made in July 1845, by Mr. Draper and Mr. Papineau,
at Fredericton, namely,—A line to be drawn from the mouth of
the River Restigouche, following its different windings south-
westerly, until it reaches the due north line, from the source of
the River St. Croix, and thence in o direct course to the nearcst:
angle of the Madawaska seigniory; thence to the River Mada-
waska, along the Loundary of the seigniory; thence down the
river to the river St. John, and the boundary of the United
States: reserving a right to Canada to construct a railroad {rom
the River St. John to the River Restigouche, through the territory
to be acquired by New Brunswick, such railway to be under th.
control of Canada, in order to facilitate the conveyance of her
products to the Bay of Chaleurs, without being subject to the
internal regulations of the Government and Legislature of New
Brunswick.

3. The proposal of Lord Metcalfe, (August 19, 1845,) who after allu-
ding to the prolongation of the due north line, added: “ Asa
« strict adhcrence to that line would deprive New Brunswick
« of territory over which, under peculiar circumstances, she has
« hiitherto been allowed to exercise jurisdiction, Canada has
““ heen willing to make a considerable concession to the west-
“ ward of that line, in order to produce an amicable agrcement.
¢ It has, thercfore, been proposed, on the part of Canada, that
¢¢ the River Madawaska, on the west, and the hitherto acknow-
¢ ledged main strcam of the Restigouche, on the north, and a

“ line drawn from the one to the other, should form the boundary |

“ hbetween the two provinces; by which arrangement the
¢« Madawaska settlement, eastward of the Madawaska River, will
“ be left in possession of New Brunswick, and a large territory
“ permancntly annexed to that province, which is claimed as
“ belonging to Canada. This arrangement may, I conceive, be
¢ adopted without creating any insuperable discontent in Canada,
* but this province, I fear, could not be reconciled to any further
“ alienation of what is considered to be Canadian territory. In
* expressing the opinion that Canada might be reconciled to the
“ arrangement described, I am far from suppesing it would.
“ satisfy New Brunswick, the pretensions of that province ap-
« pearing to me to extend beyond reasonable bounds.”

4. The fourth proposal is contained in the counter-statement of Mr.

Price, in reply to the proposal, hereafter mentioned, of the Com-
missioners, Major Robinson, Captain Henderson, and Mr. John-
stone. It is as follows :—*Commencing on the norIt{h bank of
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* the River St. John, at the mouth of the river commonly called
« ¢«Madawaska; thence running north-east, on a course parallel
¢ with the line traced by the Commissioners of boundary, under
“ the Treaty of Washington, from the outlet of Lake Pohena-
‘¢ 2amook, to the north-east branch of the River St. John, until
“ intersected by that branch of the River Restigouche called the
“ Grand Fourche or Redgwicke, then to the middle of the chan-
“ nel of the said river. and then south-easterly down the middle
¢ of the channel of the said river Redgewicke, to the middle of
“ the channel of the Restigouche River, then down the 1niddle of
“ the sald channel casterly to the mouth of the said river Ris-
“ tigouche, in the Bay of Chalcurs, and thence through the
“middle of the Bay to the Gulf of St. Lawrence, giving to the
¢ provinces of Canada and New Brunswick the islands in the
“ Rivers Redgewicke and Restigouche, nearest to the shores in
“ front of the said provinces.”

This linc of boundary I propose to adhere to; and I am of opinion that no
claim on the part of the province of New Brunswick to a larger concession is
sustained by any facts presented to my notice.

There is a non-official proposal of Lieut. Simmons, RE. It is—A line
drawn due cast from the outlet of Lake Pohenagamook, on the American
boundary, to strike the River Ristigouche. .

No reasons for this proposal accompany it; but it was forwarded with some
intelligent and instructive observations on this district of Canada. The objec-
tions to the line are similar to those already mentioned.

The proposal of Major Robinson, R.E.,, Capt. Henderson, R.E., and Mr.
Johnson, is—¢ That New Brunswick shall be bounded on the west by the boun-
“ dary of the United States, as traced by the Commissioners of Boundary, under
“ the Treaty of Washington, dated August, 1842, from the source of the St. Croix
“ to the outlet of Lake Pohenagamook ; thence north-easterly by the prolonga-
“ tion of thestraight line which has been laid down on the ground as the boun-
¢ dary of the United States, between theiron monument at the north-west branch
“ of the River St. John and the iron monument atthe said outlet of Lake Pohena-
“ gamook, until the linc so prolonged shall reach the parallel of 47° 50’ of
“ North latitude, to that branch of the Restigouche River called the Redgewick
“ or Grand I'ourche; then along the centre of its stream to the Restigouche
“ River; then down the centre of the stream of the Restigouche River to its
“ mouth in the Bay of Chaleurs; and then through the middle of that bay to
“ the Gulf of St. Lawrence; giving to New Brunswick the islands in the said
“ River Redgewick and Restigouche to its mouth at Dalhousie.”

Iaving alrcady shown how erroneous are the views entertained by the Com-
missioners of the principles on which their decision should have proceeded, I
might, without impropriety, disregard what they state in favour of this line.
They say, however, ¢ This is a line which may be easily ascertained, defined,
“and marked, with comparatively little experse, and with ease and certainty.
“ It gives to the provinces a convenient form, and confirms to each its posses-
“ sions and inhabitants; or, if there is any exception, it is too inconsiderable for
“ notice in determining a question of this naturc, and in every particular, as far
“ as the knowledge and beliel of the Commissioners extend, divides the territory
“ in dispute in the manner likely to be most beneficial as regards the provinces
** comparatively, and as respects the interest and convenience of its inhabitants,
“ The territory lying west of the due north line, which the ancicnt boundary
‘“Jeaves without the strict limits of either province, comprises 4,400 square
‘ miles. Of these the proposed conventual line will give 2,300 square miles to
“ New Brunswick, and 2,100 square miles to Canada; and of that tract of
¢ country lying to the north of the Ristigouche which lies within the limits of
“ New Brunswick, 2,660 square miles are assigned to Canada. The seigniories
“ of Temiscouta and Madawaska fall within the limits of New Brunswick, or
“ very principally. The Commissioners would have assigned them to Canada,
“ had it been possible to do so without much injury to the general arrangement.
“ They believe, however, that the inconvenicnce of separating them from
“ Canada is more nominal than real. The inhabitants are few, not exceeding
“ 20 families of poor humble settlers. The tenure of a large portion of these
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“ seigniories has been changed to common socage by legislative enactments at
< the instance of the owners 5 and it is believed that the proprietor,
e , will be content with a similar change.”

Private dealings with the Madawaska fief, or the acts private parties may
possibly do in the management of their own property, I cannot notice. The
conversion of the seignioral tenure into socage tenure must have been effected,
not by legislative enactments at the instance of the owners, but by the owners
acting on the legislative enactments of the Imperial Act of the 6 Geo. IV,
c. 59, which especially and alone applies to land within the jurisdiction of
Lower Canada. The Commissioners have cited the effect of a law, confined in
its operation to Lower Canada, on the tenure of the property of the seigniory,
zénd at the same time deny that the property is within the limits of Lower

anada.

I have already shown that the territory in question is within, and not with-
out, the limits of Canada.

The proposed line confirms to New Brunswick infinitely more than its posses-
sions and its inhabitants. That which is to the north of the Restigouche is
within Canada. The important district on the west is also part of Canada.
The apparent equal division that is proposed is fallacious. It assignsto New
Brunswick almost the entire western side of the upper basin of the St. John
and, if Lord Ashburton was correctly informed, this upper basin is not fertile,
with the exception of the Madawaska district. (Parl. Paper, p. 7, 1842.)*

The proposed boundary can hardly be thought to consult the convenience of the
province of Canada. It is of the highest importance, even to Imperial interests,
trade and navigation of the Upper St. John and of the State of Maine should be
connected with the navigation of the St. Lawrence, and no attempt ought to be
made to separate the communication of Canada with the River St. John by a
provincial boundary. :

The proposal of the Commissioners I regard to he impolitic and inequitable.
I, therefore, feel that I am bound to adhere to the proposal, unless some
similar one is suggested, made on the part of the Government of Canada
through Mr. Price. It concedes as much as I think is required. The extent
of the concession, which "circumstances have rendered proper, for the purpose
of cstablishing a cordial understanding between the two provinces, local
authorities are more competent to comprehend thanI can be. What has been
offered will, I think, and it certainly ought, to satisfy the reasonable expecta-
tions of the people of New Brunswick, and to be regarded as a highly honour-
able proposal to remove existing difficulties.

There are two alterations I should suggest, if the arbitrators acting with me
should adopt the proposal of the Government of Canada: instead of attempt-
ing to describe a line “parallel” to one at so great a distance as that referred
to, it would be better to substitute a compass line. Secondly, I think Simon
Hebert's concession, at its north-west angle, should be made the point of de-
parture of the direct compass line.

It is desired that the land which may be included within the limits of New
Brunswick may be declared, in the Act of the Imperial Parliament which will
be necessary to carry into effect our award, to be held under the tenure of
common socage. There can be no actual necessity for such a provision. All
land falling within the limits of the province will become subject to its ordi-
nary law relating to real property. An injustice might be done through our
awards, if lands so included within the limits of New Brunswick were already
charged or incumbered under the law of Lower Canada.

(Signed) THOMAS FALCONER.
3, Fig-tree Court, Temple,

December 26, 1850. .

* Purl. Paper, 1842, p. 7.~ Of the land likely to come to us by any practical settlement, nine-
tenths of it are, from its position and quality, wholly worthless. It can support no population, it grows
even little timber of vulue, and can be of no service but as a boundary, though from its desert nature
an useful boundary for the two governments. In considering, on a map, a division of the territory in
question, this remarkable circumstance must be kept in mind, that a division of acres by their number
would be a very unequal division of their value. The southern portion of this territory, the Valley of
Aristook, is represented to be one of the most beautiful and fertile tracts of land in this part of the
continent, capable of the highest siate of cultivation, and covered with fine timber, while the northern
portion, with the exception of that small part comprised within the Mnadawaska settlement, is of the
miscrable description 1 have stated.”—(Lord Ashburton, Parl. Papers, 1840, p. 7.) I
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No. 18.
Cory of a LETTER from T. Farco~er, Esq., to Earl Gzey.
Wootton, Lymington, Hants,
My Lorp, May 5, 1851.

Dr. LusnaiNgToy, it appears, has lost two of the papers; and I am,
thercfore, only enabled to send the enclosed as part of the papers alluded to in
my letter of the 19th of April.

I have, &c,,
To the Right Hon. Earl Grey, (Signed) T. FALCONER.
&e. &c. &c.

IIL.

Notke upon the Discussion relating to the Caxapa and NEw BroNswick
Bouxpary, 2nd April 1851,

1. I sucGESTED that the boundary line, described in the Proclamation
{1763, namely, the linc passing “along the highlands which divide the rivers
« that empty themsclves into the River St. Lawrence from those which fall
““ into the sca, and also along the north coast of the Baie des Chaleurs and the
¢ coast of the Gulf of St. Lawrence to Cape Rosieres,” applied, on the west of
such line, to highlands which divide the rivers answering the description on
the western limit of the line, and did not necessarily imply “ highlands” from
the western extremity of the line continuously to the Baie des Chaleurs. This
was not assented to: had it been, the words of the Imperial Act of 1774 might

have been shown to he governed by this interpretation of the Proclamation.

2. T admitted that the Imperial Act of 1774 doesnot describe a line agreeing
with the physical character of the country on the eastern extremity of the
southern highlands, but suggested that, as the words of the Act of 1774 and of
the Treaty of 1783 arc the same in all material expressions, the solution of the
doubts which affected the terms of the Treaty of 1783 should be followed so
far as the Treaty of Washington might apply to the question: this was not
assented to.

3. T held that the northern highlands, marked out by the Commissioners do
not, on the castern extremity of the line, comply cither with the terms of the
Proclamation of 1763 or of the Imperial Act of 1774.

4. It was agreed that a conventional line should be drawn.

5. If the Act of 1774 cannot, in consequence of the Treaty of Washington,
be complied with—if the southern highlands are to be a guide—and if the
boundary linc of the Commissioners cannot be taken correctly to fulfil the
words of the Act of 1774 ; if the northern highlands are to be a guide—and it
is asked, what is the southern boundary line of Canada? the reply must be,
that it is, necessarily, undefined.

6. If, then, there is no defined southern boundary line of Canada, the next
consideration is, what parts of the territory in dispute may be assumed to be
parts of Canada irrespective of any legally-defined southern boundary?

I consider that all seigniories are to he assumed to be distinctly portions of
Canada; such as the seigniory of Madawaska and the seigniory of Shoolbred,
and also the territory within the extinct seigniory of Cloridon.

Whatever interpretation may be given to the Act of 1774, it cannot be said,
even by implication, to have been designed to deprive Canada of any of its
seignorics, We ought not, therefore, to draw any line of boundary which shall
take from Canada any portion of territory which has been defined as seignories
to be within the jurisdiction of its government.

The scttlements of New Brunswick, to the west of the due north line from
the River St Croix, are distinctly beyond any presumable limits of the
province of New Brunswick. We pass the well-marked limit of this due north
line in proposing a ncw boundary, merely because there is a desire in both
provinces to respect these settlements, extending from the Great Falls of the
River St. John to the mouth of the Madawaska River, though illegally made.
'We propose to assign to New Brunswick territory including these settlements ;
but this is no valid reason why we should interferc with the defined limits of
seigniories, the settlements within which have not occasioned any provincial
differences. -
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By setting aside the northern highlands of the Commissioners as a boundary,
the seigniory of Madawaska, simply asa seigniory, remains a defined portion of
Canada. It cannot be said to be without the legal limits of the province,
though the general provincial limits may be uncertain.

In any apportionment of territory west of the due north line, the seigniory of
Madawaska should, therefore, be left undisturbed, and remain excluded from
consideration as part of a disputed district.

- 7. If we draw a linc favourable to New Brunswick from the mouth of the
Madawaska River, so as to include its Madawaska settlements, what remains,
excluding from consideration the scigniory of Madawaska, which can be assigned
to Canada? Merely the block of land -bounded by the seigniory and the River
Madawaska on the east, and by the River St. John on the south. If this block
of land is not confirmed to Canada, there will be assigned to New Brunswick
the whole of the district really in dispute west of the due north line, though
this district is confessedly, throughout its whole extent, beyond the legal limits
of the province of New Brunswick, and its settlements in Madawaska are
admitted to have been encroachments.

For these reasons the two lines proposed by Dr. Twiss are objectionable:
the one passing through the water communication of the Madawaska seigniory,
and depriving Canada of a large portion of this seigniory ; and the other, simply
assigning to Canada the land above, a line drawn from the outlet of Lake
Poheganamook to the boundary of the seigniory. : .

8. The claim of New Brunswick to any territory east of the due north line
from the River St. Croix, and north of the River Restigouche, is of a very late
date indced. The River Ristigouche has, from the ycar 1763 until within a
very .few ycars—I believe until the late survey was made—becen regarded,
without any dispute, to be a portion of the boundary between the two
provinces. '

On the north side of this river was the extinct seigniory of Cloridon, and
there still exists the seigniory of Shoolbred. This latter seigniory was erected
by the British Government since the Conquest, and the Crown could not have
crected it subject to the incidents of the French tenure of land, unless it had
been within the limits of Canada.

By a provincial Act of the Legislature of Canada, 9 Geo. IV., c. 73, the
county of Bonaventure was declared to be ‘“bounded on the east, and the
“ north by the county of Gaspé, and to consist of such part of the inferior
¢ district of Gaspé as is included between the said county of Gaspé and the
‘ district of Qucbcc, including all the islands in front thercof, in whole or in
¢ part, nearest to the said county; which county, so bounded, comprises the
« seigniory of Shoolbred, the Indian village, or mission, and the settlements
“ above and below the same, on the north side of the River Restigouche, the
¢ townships and settlements of Carlton, Maria, Richmond, Hamilton, including
“ Bonaventure, Cox, including the town of New Carlisle, Hope, including
¢ Paspediac, La Nouvelle, and Port Daniel.” .

Mr. Bouchette, the surveyor of the province, in his ¢ Account of Canada,”
states the following rivers to be within the limits of this county :—

Restigouche. Seminac.
Metapediac. Mistone.

Great Cascapediac. Gadnamgoushet.
Little Cascapediac. Goummitz.
Bonaventure. Piscudy.

Great Nouvelle, Wembrook.
Little Nouvelle. Great Wagansis.
East Nouvelle. Little Wagansis.

This county returns one member to the provincial Legislature of Canada.

By the Imperial Act of the 3rd and 4th Vic. (1840) ¢, 35, sec. 18, it is
enacted, * that every county which before and at the time of the passing of the
“ said Act, intituled <‘An Act to make temporary provision for the Govern-
« ¢ ment of Lower Canada,’ was entitled to be represented in the Assembly of
« the province of Lower-Canada, except the counties of Montgomery, Orleans,
¢ I’ Assumption, Las Chesnage, L’Acadie, Laprairie, Dorchester, and Beauce,
« hereinafter mentioned, shall be represented by one member in the Legis-
« lative Assembly of the province of Canada.”. X
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And by the 26th section of the same Act, it is enacted, « That it shall be
« lawful for the Legislature of the province of Canada, by an Act or Acts to be
« hereafter passed, to alter the divisions and extent of the several counties,
« ridings, cities, or towns, which shall be represented in the Legislative As-
« sembly of the province of Canada, and to establish new and other divisions
“ of the same, and to alter the apportionment of representatives to he chosen in
« and for those parts of the province of Canada which now constitute the said
« provinces of Upper and Lower Canada respectively, and in and for the
¢ several counties, ridings, and towns of the same.”

The effect of this section of the Imperial Act appears to be, to give to the
Lcgislature of Canada jurisdiction over the whole district, constituting the
county of Bonaventure, as described in the provincial Act.

I may take this opportunity of saying, that [ have probably assumed a wrong
view of the expression of the Commissioners, that * no imperial interests were
“ involved in the settlement of this question.” It may be presumed their
remark was confined to military considerations.

THOMAS FALCONER,

3, Fig-tree Court, Temple,
April 4, 1851.

IIL.

TaE principle respecting existing possessions was recognised in the case
of Penn v. Baltimore, in the year 1750, a case which Lord Hardwicke described
as “involving the right and boundarics of two great provincial governments
“and three counties, and to have been worthy of the judicature of 2 Roman
¢ Senate rather than ofa single judge.” * * * ¢ Iam of opinion,” said Lord
Hardwicke, * that full and actual possession is sufficient title to maintain a suit
“ for settling boundaries; a strict title is never entered into in cases of this
“ kind, neither ought it.” #* #* #* «In cases of this kind, of two great
« territories held by the Crown, I will say once for all, that long possession
“and cultivating countries is onc of the best evidences of title to lands or
“ district of lands of America that can be, and so have I thought in all cases
« since I have served the Crown; for the great beneficial advantages arising to
“ the Crown from settling, &c., is, that the navigation and commerce of this
% country is thereby improved, These persons, therefore, who make these
“ settlements, ought to be protected in their possession as far as law and equity

“can,” &c.
THOMAS FALCONER,

Iv.
ProrosaL of April 14, 1851.

Tuat New Brunswick shall be bounded by a line drawn due north
from the River St. John to the south-west corner of the Concession of Simon
Erard, on the castern side of the mouth of the River Madawaska, and prolonged
to the parallel of latitude of 47° 50'. Hence along that parallel of latitude to
the branch of the River Restigouche, called the Redgewick, or Grand Fourche.
Hence along the centre of its stream to the Restigouche River ; thence along
the centre of the stream of the Restigouche River to its mouth in the Bay of
Chaleurs; and thence through the middle of that bay to the Gulf of the St.
Lawrence, giving to the provinces of Canada and New Brunswick, respectively,
the islands in the River Redgewick and the River Restigouche in part, or in
whole, ncarest to the banks within the aforesaid houndary.

THOMAS FALCONER.

No. 19.
Copy of a LETTER from Dr. Travers Twiss to Earl GREY.
My Logrp, Doctors Commons, June 19, 1851.

I BEG to acknowledge the receipt of a communication from Mr. Merivale,
enclosing, by direction of your Lordship, a copy of “ certain notes received from
Mr. Falconer, respecting the question of the boundary line between Canada.
and New Brunswick, and a copy of which notes has also been sent to the Right
Honourable Dr. Lushington.”
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As it appears to me that Mr. Falconer’s notes by themselves would furnish
to your Lordship but an imperfect view of the difficulties which the question of
boundary gave rise to in the judgment of his colleagues in the arbitration, I
beg to present to your Lordship, with the assent of the Right Hon. Dr. Lush-
ington, a copy of the proposal submitted by myself to the consideration of the
arbitrators. That proposal contains the original view, which I was led to form
after a careful examination of the documents and maps transmitted on behalf
of the two provinces from the Colonial Office, and hefore the arbitrators net
to discuss the question.

I beg likewise to present to your Lordship a note upon the discussion of
April 2, 1851, which may serve to clucidate more fully the two alternative
lines of boundary, which I suggested in the course of that discussion, and to
which Mr. Falconer alludes in his note No, 3, as appearing to him to be ob-
jectionable for certain reasons.

Your Lordship will thus be placed in possession of the views of the arbitra-
tor appointed on behalf of the province of New Brunswick, by the side of the
opinion of the arbitrator on behalf of the Province of Canada, and will be
enabled to appreciate the concessions, which have been made on either side, in
order to promote an arrangement of the question.

With regard to the boundary line, upon which the Right Hon. Dr. Lushing-
‘ton and myself ultimately agreed to report to your Lordship, it would have
been to myself a subject of much satisfaction if Mr. Falconer could have ac-
ceded to our decision. As the reasons of Mr. Falconer for withholding his
assent have been stated by himself to your Lordship, I forbear to allude to
them further than to observe that they received, in the course of the discussion,
the fullest consideration.

I have, &c,
The Right Hon, Earl Grey, (Signed) TRAVERS TWISS.

&e. &e. &e.

ProrosaL for an arrangement of the boundary between the provinces of Canada and New
Brunswick, submitted on the part of Dr. Travers Twiss, the arbitrator nominated by his
Excellency Sir E. W. Head, Bart., Lieut.-Governor of New Brunswick, with the advice of
the Executive Council of that province,

TrE undersigned, in submitting a proposal for an arrangement of the boundary between the
provinces of New-Brunswick and Canada to the consideration of his colleagues in the arbitra-
tion, thinks that it may conduce to the more speedy settlement of the subject of the arbitration
if he should prefix to it a statement of the grounds on which he has been led to make the pro-
posal. He begs, therefore, to lay before thiem, at some length, the view of the subject which
he has formed after a careful examination of the data at his command.

It appears from the Despateh of Earl Grey to the Earl of Elgin and Kincardine, dated
Downing-street, June 27, 1830, No. 507, that the duty of the arbitrators upon the question of
voundary between the provinces of New Brunswick and Canada is, “to report to Her Ma-
jesty’s Government, and in that report to point out the line which they consider the most con-
venient, and the most equitable, without being tied to the mere interpretation of the law as it
stands.”” It thus becomes necessary to consider the questions of fact, which will determine the
convenience of a given boundary, in conjunction with the questions of fact which will deter-
mine the equity of a given boundary, and by the union of these two considerations, to satisfy the
object of the arbitration.

The question of equity claims precedence with reason over the question of convenience, as
the maintenance of a de facto order of things may be involved in the former question, whilst
the latter mainly relates to the effect of future arrangements; but in order to determine the
question of equity, it will be necessary to ascertain, it possible, the question of strict right,
from which (o measure the equity, and the question of right involves a question of law. The
law, therefore, which gives rise to rights on behalf of either province must be in the first place
ascertained.

The question, then, being a question between two provinces, subject to one and the same
sovereign, the rights of each province must rest upon the law of that sovereign, not upon those
rules which determine the reciprocal rights of independent sovereign states. Hence use and
occupation, which are acts that presume sovereignty, and may establish-a title as between the
claims of contending sovereign powers, do not serve for any such purpose between provinces
which are subject to a common sovereign. Again, treaties and conventions between the com-
mon sovereign and other sovereign powers, which serve to establish the boundaries of his terri-
tory, as against a foreign sovereign, afford no positive argument as to the subdivision' of that
territory, excepting so far as ‘they incidentally supply historical evidence of facts,like other
documents.

The provinces in question being thus municipal divisions of territory instituted by a common
sovereign, it becomes necessary to refer to the acts of that Sovereign, in order to ascertain their
respective limits, Those acts in regard to Canada, consist of a proclamation of the Crown in
1768, declaring the boundaries of t%xe Government of Quebec, and an Act of the Imperial
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Parliament of 1774 (14 Geo. 111, cap. 83), cnacted expressly to remedy the defects and incon-
veniences of the proclamation.  In regard to New Brunswick, they consist of a Royal Commis-
sion to Moutague Wiimot, Esq., Governor of Nova Seotia, in 1763, and a Royal Commission
in 1784, to the Governor of New Brunswick, upon the subdivision of the anctent provinces of
Nova Scotia. and the ercetion of New Brunswick out of it.

In 1763, thie British Crown became sovereign. by conquest or cession, of all the territories
of the French king, on the western side of the River Mississippi. Those territorics had been
at one time designated by the common name of New France. as distinguished from Louisiana,
and the boundaries of IFrench Canada, a territory of New France, had been the subject of
various treaties and consequent discrissions between the French and British Crowns. antece-
dently to the total cession of the country to Great Britain, by the Treaty of Paris in 1763. By
the 4ih article of that Treaty, the Most Christian King renounced all pretensions to Nova Scotia,
or Acadia, and guaranteed it with its dependencics to the King of Great Britain, His Most
Christian King further ceded and guaranteed in full property, “ Canada with all its dependencies.
as well as the isle of Cape Breton, and all the other isles and coasts in the Gulf and River of
St. Lawrence;™ and by the 7th Article, it was agreed that the limits of the French and British
territories on the continent of America, should be the River Mississippi from its source to the
sea. No light is thrown upon the subject by the language of this treaty, further than the
inference, that certain coasts in the Gulf of the St. Lawrence were regarded as not forming
part of the French provinee of Canada, or of the French province of Nova Scotia or Acadia,
being enumerated and ceded to the British Crown, apart from cither.

The objeet of the Acts of the British Crown in 1763 was to constitute a legal order of
things with regard to the boundaries of its newly acquired territory, as the international limits
of former days between the French and British provinees, if they had in any way been main-
tained down to 1763, had become obliterated under the sceptre of a comnmon sovercign. But
thosc international limits had always been a subject of dispute, and the ancient limits of
Acadia had not been agreed upon between the two Crowns, when the hostilities broke out
which led to the conquest of Quebee and the treaty of Paris. It thus becomes uscless to refer
1o Lthe earlier treaties betw cen the Irench and the British Crowns, as they had never received a
definite interpretation. DBesides the olsject of the present inquiry is not to determinc the
boundaries of Nova Scotia as granted to the Tarl of Stirling in 1621 by King James I., or the
boundaries of Nova Scotia as identified with or distinguished from Acadia, or the limits of the
British province of Nova Scotia as against the French province of Canada, but the limits of
the British province of New Brunswick, erected in 1784 by the British Crown out’of the
British province of Nova Scotia, constituted by the British Crown in 1763, as contradistin-
guished from the British province of Canada, erected by the British Crown in 1763 out of the
territory newly acquired by the British from the French Crown by the treaty of Paris,

In regard, then, to Canada, a proclamation was issued by the Crown immediately upon the
conclusion of the treaty of Paris, defining the limits of the government of Quebee in these words
(71th October, 1763) :—

¢ The Government of Quebec is bounded on the Labrador coast by the River St. John, and
from thence by a line drawn from the head of that river through the Lake St. John to the
south end of the Lake Nipissim, from whence the said line, crossing the River St. Lawrence
and the Lake Champlain in 43° north latitude, passes along the highlands which divide the
rivers that empty themselves into the said River St, Lawrence from those which fall into the
sea, and also along the north coast of the Bay of Chaleurs, and the coast of the Gulf of St.
Lawrence to Cape Rosier, and from thence crossing the mouth of the River St. Lawrence by
the west end of the island of Anticosti, terminates at the aforesaid River St. John.””

In the following mouth of the said ycar a Commission was issued by the Crown to Montague
Wilmot, Esq., as Governor of Nova Scotia, dated 21st November, 1763, and in this Commis-
sion the boundaries of Mova Scotia are thus defined :—

“ To the northward our said province (Nova Scotia) shall be bounded by the southern
boundary of our province of Quebec, as far as the western extremity of the Bay des Chaleurs,
to the eastward by the said bay and the Gulf of St. Lawrence, and to the westward, although
our said province hath anciently extended and doth of right extend as far as the River Penta-
goct or Penobscot; it shall be bounded by a line drawn from Cape Sable across the entrance of
the Bay of Fundy to the mouth of the River St. Croix, by the said river to its source, and bya
line drawn due north from thence to the southern bonndary of our colony of Quebee.”

It is obvious from the terms of this Commission, that its object was to Iimit not to extend the
heretofore boundaries of Nova Scotia to the westward. To travel therefore out of the four
corners of this Commission into antecedent Commissions, which may have assigned a more
extensive circumscription to this province, would be to defeat its express object. Ia an
analogous manner to travel out of the terms of the proclamation of 7th October, 1763, in order
to determine the limits of Canada, would be to raise an issue which would frustrate the effect
of that proclamation,

It would thus appear that the British province of Nova Scotia, and the British Government
of Quebec, were conterminous as far westward as a line drawn due north from the source of the
St. Croix River, beyond which the boundary of the Government of Quebec was continued
along the watershed, which divides streams running into the St. Lawrence from those which
fall into the sea. The mutual boundary to the eastward of the due north line was “a line
from the Bay of Chaleurs along the highlands, which divide the rivers that empty themselves
into the St. Lawrence {rom those which fall into the sea.”

It remains to be seen whether the respective territorial circumscriptions of the two provinees
have undergone any modifications from competent authority, and in what respect the boundary
of the province of New Brunswick is determinable or not from these instruments.
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It appears from an Act of Parliament, known as the Quebec Act (14 Geo. IIT., cap, 83),
passed in 1774, by which the boundaries of the province of Quebec were defined in detail, and
certain territories, islands, and countries were annesed to and made part and parcel of it, that
the province of Quebec was described as “ bounded on the south by a line from the Bay of
Chaleurs along the highlands which divide the rivers that empty themselves into the River
St. Lawrence from those which full into the sea, to a point in 45° north latitude ou the eastern
bank of the Lake Champlain.”

The southern boundary therefore of the province of Quebec was thus substantially the same
with the southern boundary of the government of Quebec; and as this boundary was now
establislied by au Act of Parliament, no subsequent commission or proclamation of the Crown
could affect it. There can therefore be no legal doubt that the boundary of the province of
Quebec is to be gathered from the words of this Act of Parliament, there being no subsequent
Act of the Legislature which has modified it,

Ten years subsequently the province of Nova Scotia underwent a modification, and the pro-
vince of New Brunswick was erected out of it by a Royal Commission in the year 1784, It
appears that this new province was described henceforth in the Commissions issued to its
Governors as “ bounded on the westward by the mouth of the River St. Croix, by the said
river to its source, and by a line drawn due north from thence to the southern boundary of
our province of Quebec ; to the northward by the said boundary as far as the western extremity
of the Bay des Chaleurs, to the eastward by the said bay and the Gulf of St. Lawrence to the
bay called Bay Verte, &c.”

No alteration has been made in the territorial circumseription of this province, as far as the
language of legal iustruments can throw light upon it, further than that the disruption of the
British provinces of North America, west of the St. Croix River from the mother-country, has
necessarily led to the geographical determination by actual survey of the mouth and the source
of the St. Croix River, in accordance with treaty arrangements between the United States of
North America and Great Britain,

It may be convenient, perhaps, at once to dispose of this part of the question, as any cession
of territory on the part of the British Crown to a foreign power for the purpose of international
boundary, abrogates at once all provincial rights or claims in regard to that territory,

By the Treaty of 1783 it was agreed between Great Brituin and the United States of
America that the following are and shall be their boundaries, viz,, “ From the north-west angle
of Nova Scotia, viz., that angle which is formed by a line drawn due north from the source of
the St. Croix River to the highlands, along the said highlands which divide those rivers that
empty themselves into the River St. Lawrence from those which fall into the Atlantic Ocean,
to the north-westernmost head of the Connecticut River.”

This Treaty, it may be observed, was concluded in the year preceding the erection of the
province of New Brunswick out of the ‘wovince of Nova Scotia, The definition, therefore,
which it contains, of the north-west angle of Nova Scotia, would apply, after 1784, to the
north-west angle of New Brunswick.

The boundary of the United States, from the aforesaid north-west angle, was continued * east

by a line to be drawn along the middle of the River St. Croix, from its mouth in the Bay of *

Fundy to its source, and from its source directly north to the aforesaid highlands, which
divide the rivers that fall into the Atlantic Ocean from those which fall into the River St.
Lawrence.”

The boundary of Nova Scotia would thus appear to have undergone no alteration by the
Treaty arrangements with the United States, from what it was defined to be in the Royal
Commission granted to Governor Wilmot in 1763, and New Brunswick would be entitled to
all the rights of Nova Scotia.

It seems, however, that certain doubts arose as to the river which was truly intended in the
Treaty of 1783, under the name of the River St. Croix, and Commissioners were thereupon
apfointed on behalf of the United States and of Great Britain to decide this question,

t would appear that, in the original letters patent to Sir W. Alexander, the western branch
of the St. Croix is expressly named as the boundary of the province of Nova Scotia. The
words of the patent are, *“ Ad fluvium vulgo nomine Sanctee Crucis appellatum, ed ad scaturi-
ginem remotissimam, sive fontem ex occidentali parte ejusdem, qui se primum predicto fluvio
immiscet, unde per imaginariam directam lineam quas pergere per terram seu currere versus
septentionem concipietur, ad proximum navium stationem, fluvium, vel scaturiginem in magno
fluvio de Canada sese exonerantem, et ab eo pergendo versus orientem per maris oras littorales
ejusdem fluvii de Canada, ad fluvium, stationem navium, portum, aut littus communiter
nomine de Gachepe vel Gaspé notum et appellatum,” &e.

According to this instrument the westernmost limit of Nova Scotia was originally the River
St. Croix, from its mouth to its westernmost source. Whereas in the Commission granted to
Montague Wilmot in 1763, Nova Secotia is said to have anciently extended, and doth of right
extend, as far as the River Pantagoet or Penobscot. It would thus appear that the original
letters patent of Sir W, Alexander (10th September 1621) had been somehow or other*
superseded by an extension of the western boundary of Nova Scotia beyond the westernmost
source of the St, Croix to the River Pentagoet or Penobscot, The original letters patent may
accordingly be discarded. Further, as the object of Governor Wilmot's Commission was to
restrict the western limits of Nova Scotia, it is unnecessary to travel out of it to determine

* The grant from Cromwell to Sir Charles St. Stephen and others (9 August 1656), * of the country and
territory called Acadiz, and part ofthe counliry called Nova Scotia,” recites, ** et deld,” i. e,, le fort St. Jean,
“ rangeant toute la cite jusqu'd Pentagoet et la riviere St. George dans Missourus, situé sur les confins de
Ia Nouvelle Angleterre,” &c. L
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what was the western boundary of the original grant, the real problem before us being the
western boundary under the Commission of 1784, formed by the River St. Croix and the due
north line from its source. .

Now it may be assumed that the true source of the St. Croix River, or the headspring most
distant from the Bay of Fundy, will best satisly the terms of the Commission. In the earlier
letters patent * the most remote source” had a specific signification attached to it from its
cquivalent, «¢ the western spring which first mingles itself with the river,” so that it was neces-
sary that a given headspring should satisfy the condition of being the most remote source
westwardly ; in other words, should cither be the most westward of the springs which first
mingle themselves with the river, or be the most remote from the Bay of Fundy, and at the
same time the most westward of the headsprings which could be regarded as sources, 1n the
Yter Commission, however, with which we are now concerned, the source of the River St.
Croix, whatever be its true source, is the point of departure for the due north line,

"The Treaty of 1783 rendered it necessary to determine this point physically. Doubts scem
to have arisen subsequently to this Trealy as to the river itself, which was intended to be
deseribed under the name of St. Croix. The Commissioners whe were appointed to decide
this question, in accordance with the Convention of 1794 (Jay’s Treaty), decided, in the first
place, by a majority of two to one, that the River Schoodie was the River St. Croix, intended
s the Treaty of 1783, and that the western branch of that river was the trunk and main
branch ; but this Report was not accepted as final; and there is some uncertainty as to the
grounds upon which the final Report of the Commissioners was made. which cstablished the
River Schoodic, and its northern branch to its source, to be the River St. Croix, as intended by
the Treaty of 1783, It is immaterial, however, whether this was a line settled by way of
accommodation or judicially determined according to the Convention of 1794, inasmuch as
the settlement received the full concurrence of both parties, and the doubts which rested on
the Treaty of 1783 were thereby removed, that Treaty being the formal instrument which
scttled the boundary between the United States of America and the possessions of the British
Crown in North America.

Tt would thus appear that the north-west angle of Nova Scotia was defined in the Treaty of
1783 to be « that angle which is formed by a line drawn due north, from the source of
St. Croix River to the highlands,” which divide those rivers that empty themselves into the
St. Lawrence from those which fall intothe Atlantic Ocean; and that it was determined in 1789
that the source of the St, Croix was the northernmost source of the Schaodie River, described
in some maps as the Chiputnaticook River.,

The Royal Commission, therefore, of 1784, which erected the province of New Brunswick
out of the province of Nova Scotia, and defined it as “bounded westward by the mouth of the
river St. Croix, by the said river to its source, and by a line drawn due north from thence to
the southern boundary of our province of Quebec.” must evidently be construed in subordina-
tion to the treaty of 1783, which had ceded in the previous yvear the country westward of the
St. Croix to its source. and thence westward of the due north line to the United States.

The interpretation of the treaty of 1783, although only fimally settled in 1798, had a retro-
spective effect, and the Commission in 1784, as well as the subsequent Commissions, must be
held to deal only with the territory which the Crown had not already ceded in 1783.

It results from these and other obvious considerations, that the legal boundary of the pro-
vince of New Brunswick, westwardly, must be held to be the river St, Croix and its northern-
most source, and thonce a straight line drawn due north to the point where it meets the
southern boundary of the province of Quebec.

It remains, then, that the southern boundary of the province of Quebec should be determined.

Now the boundaries of the provinee of Quebee, as settled by 14 Geo, 111, cap. 83, are as
follows :— All the territories, islands, and countries in North America, belonging to the
Crown of Great Britain, bounded on the south by a line from the bay of Chaleurs, along the
highlands, which divide the rivers that empty themselves into the river St, Lawrence from
those which fall into the sca, to a point in 45° N.L. on the eastern bank of the river Connecti~
cut, keeping the said latitnde dircetly west through the lake Champlain, until in the same’
latitude it meets the river St. Lawrence.” '

It is obvious, on examining the various maps which have heen submitted to the arbitrators,
that the point upon the bay of Chaleurs, from which this line was intended to commence, must
be a point somewhere to the north of the mouth of the river Restigouche, as that river falls
into the sca and not into the river St. Lawrence.

In the map of Canada and the northern part of Louisiana, published by Thomas Jefferys,
geographer to His Royal Highness the Prince of Wales, in 1760, in his history of the EFrei.ch
doniinions in North and South America, and dedicated to Brigadier-General Townshend, the
captor of Quebec, five years subscquently to Mitchell's map, and the French map annexed to
the « M¢émoires des Commissaires du Ro1,” the Restigouche river is marked down by name as
emptying itself into the Bay of Chaleurs, after pursuing a due east course from the southern
base of the ¢ Mammelles du Matane,” which are represented as highlands throwing off from
their northern slope waters emptying themselves into the River St. Lawrence,

In the same work of Jeffery’s 1s to be found 2 new map of Nova Scotia and Cape Breton,
with the adjacent parts of New England and Canada, composed from a great number of
actual surveys and other materials, regulated by many new astronomical observations of the
longitude and latitude.” In this map the Restigouche is represcuted as rising at the foot of a
range of mountains, marked as Monts Notre Dame, of which the Mammelles de Mataue are’
represented as a spur running norihward, and are described in the text as «a double-headed
mountain oun the southern shore of the River St. Lawrence, about two leagues within land.”
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After pursuing a course nearly due east, the Restigouche is laid down as emptying itself into
the Bay des Chaleurs. The range of mountains eastward, marked as Albany or Notre Dame
mountains, are represented to become trifurcated in the peninsula of Gaspé, and their southern
fork appears to abut on the northern shore of the Bay des Chaleurs,

Now the work of Jeffery’s, to which reference has been made, is a work npon which some
reliance may be justly placed. It was prepared by the geographer to the Prince of Wales; it
was dedicated to General Townshend, as the person who had subjected the French possessions
in North America to the dominion of Great Britain, and it is stated to have been compiled
from the best and most recent accounts of the country. Further, upon examination the maps
will be found to be far more accurate than any previously published by French authorities. Ii,
therefore, it were necessary to have recourse to any map of that period for the purpose of
determining the physical land-marks which correspond to the provisions of the proclamation
of 1763, and the Act of Parliament of 1774, it would seem reasonable to have recourse to
Jeffery’s work, as indicating the state of geographical knowledge at that time possessed by the
British authorities.

It appears further from the last and most accurate survey, completed by Major Hender-
son, RIS, Captain Robinson, R.E., and Mr. Johustone, that in pursuing a course eastwardl
from the embouchure of the river Restigouche, along the northern shore of the Bay of Chaleurs,
we arrive at a well-defined point, where highlands rise up at once from the shores of the bay,
at no great distance from the embouchure of the river. These highlands are designated as the
Tragedicgash mountains, and are described in the report of the survey just alluded to, as
“ very remarkable highlands at the north-west extremity of the Bay of Chaleurs (upwards of
1,000 feet in height,)”

If the course of these highlands inland is pursued, they are found to constitute the water-
shed which turns off down its southern flank waters flowing into the Restigouche river, which
empties itself into the sea. There can, therefore, be no doubt that a line drawn from this
poiut of departure from the coast of the Bay des Chaleurs, so far satisfies the description of a
line from the Bay of Chaleurs, along the highlands, which divide the rivers that empty them-
selves into the river St. Lawrence from those which fall into the sea,

It remains to be seen whether there are any other highlands which wiil satisfy the double
condition of resting upon the Bay of Chaleurs aud forming a watershed.  But the inquiry is
rendered unnecessary, on the present occasion, as the object being to ascertain the special
boundary of the province of Quebe, in reference to the province of New Brunswick, the Com-
mission to Governor Wilmot, of the date of November 21, 1763, which is the complement of
the Royal Proclamation of October 7, 1763, says, * that to the northward the province of
Nova Scotia shall be bounded by the southern boundary of the province of Quebec, as far as
the western extremity of the Bay of Chaleurs.” ‘ :

The result of comparing the language of this Commission with that of the Royal Proclama-
tion and the Quebec Act is to constitute a threefold condition for drawing the line of demarca-
tion from a point in the Bay of Chaleurs. It must be a watershed line westward after leaving
the Bay of Chaleurs; it must abut upon the coast of the Bay of Chaleurs somewhere to the
north of the mouth of the Restigouche river, and must be continuous with a line extending
eastward along the north coast of the bay,

It results from the survey alluded to, that no such watershed occurs north of the mouth of
the Restigouche, until we arrive at the Tragedicgash mountains, These mountains appear to
run in a north-west direction without cutting or intersecting any fall of water for about 45
miles, when they meet the range of highlands visible from the River St. Lawrence, from the
north flank of which waters flow into the River St. Lawrence, and from the south flank into the
Restigouche river, or into rivers flowing into the sea at some point south of the mouth of the
Restigouche. In following the line of these highlands they are found to run westwardly for
a comparatively short distance, when they turn to the south throwing off from their eastern
flank streams tributary to the Restigouche, and they continue that course to a point between
the sources of the Mistouche and the Kedgewick, two of the said tributaries. The southern
course of the highlands is suddenly checked at a point where the Beaver stream, one of the
head streams of the Metis river flowing into the St. Lawrence, is thrown off on their northern
flank into the lake Metis, and where the watershed takes a westwardly course, and is almost
immediately struck by the due north line drawn from the source of the St. Croix.

After a careful examination of the various surveys and reports, as well as of the arguments
in elucidation of them, it seems to the undersigned hardly to admit of a doubt, that the line of
boundary between the British province of Canada and the British province of New Bruns-
wick, which will satisfy the requirements of legal right, has been correctly laid down in the
report of Major Robinson, R.E., Captain Henderson, R.E., and Mr, Johnstone, Further, it
results that the legal boundary of the province of New Brunswick to the westward is the
due north line from the source of the St, Croix, as finally decided between the United States
and Great Britain, in accordance with the treaty of 1783. The western limits of the provinee
of New Brunswick, as defined in the commission toits Governor, in 1784, and in subsequent
commissions, were conditional on the arrangements of the treaty of 1783, and although the
interpretation of Article IL, of that treaty was not placed beyond the reach of doubt before the
year 1798, the determination of its intention had of course a retrospective effect.

On the other hand, the boundary of the province of Canada, as settled by the 14 Geo. III,,
c. 83, from which in point of law there can be no deviation, must be carried along the high-
lands, which divide the rivers that empty themselves into the St. Lawence, from those which
fall into the sea, to a point in 45° N lat, on the eastern bank of the river Connecticut.

Now, it appears from the survey of Major Robinson, R.E., Captain Henderson, R.E,, and
Mr. Johnstone, in conjunction with the survey of Mr, Featherstonehaugh, and Mr. Mudge,

CANADA.




76 PAPERS relative to the DISPUTED BOUNDARIES

CANADA. that there is a watershed line which satisfies these conditions, the minimum elevation of which

- is 1,240 feet, 'This watershed line, which attains ity lowest elevation in a distriet of morass,
turns off down its western flank the head strcam of the Fomine river, a tributary of the
Chaudibre river, which flows into the St, Lawrence, and down its eagtern flank the head stream
of the Matawagwam river, a tributary of the St, John, It further continues its course, dividing
streams lowing into the St. Lawrence from streams {lowing into the sea, until it strikes the
frontier line between the United Stites and the British territory, as settled by the Treaty of
Washington, at a point very near the source of the St. John viver, which empties itself inta the
Bay of Fundy. It so favsatisfies completely the legal requirements, according to the Act of
Pasliament, of being highlands which divide the rivers that empty themselves into the viver
St. Lawrence from those which fall into the sea,

On examining the maps which have been submitted for the inspection and information of
the arbitrators, it appears that the result of the Treaty of Washington has been, that a very
considerable district lying between the frontiers of the United States on the one hand, and the
legal boundaries of the two provinces of Canada and New Brunswick on the other, is a pos-
session of the British Crown, and remains as yet unassigned by the Crown to any provincial
government,

This distriet is described in the Report of Major Robinson, R.E., Captain Henderson, R.E,,
and Mr. Johustone, as comprising about 4,400 square miles, ‘

Now, it is alleged on behalf of both Canada and New Brunswick, that the provincial autho-
| rities of cither provinee have exercised acts of jurisdiction over portions of this territary, and

. have instituted surveys and allotred districts of land to settlers respectvely from either pro-
vince. Such acts would no doubt furnish arguments in an international dispute, as they would
imply the sovereignty of the British Crown represented by the provincial authorities, and

l i}uight with reason be alleged in any question at issue between the Crown of England and an
+ lindependent sovereign power, as evidence of use and occupation, and the undisputed exercise
' of sovereign power, &e.  But such acts could only serve to establish the right of the Crown

{itself, and could not found any claims between provinces belonging to the British Crown. No

Ilegal rights could therelore accrue to either province from such acts,

The question as between the two provinces is a question not of international, but of muni-
cipal Jaw, and the proofs of their respective claims must be sought for in vouchers, which the
municipal law recognises. Now, if we refer to the Proclamation of 1763, the power of the
government of Quebec to make grants of land was confined to the limits of the province of
Quebec, as defined by the Proclamation, and that power would be subsequently extended in
1774 tothe boundarics of the province of Quebec, us defined by 14 Geo. 111, c. 83, but no {urther.

The fief of Madawaska appears to have been grauted out in 1683 by the French crown,
with the liability to perform certain feudal serviees towards Quebec, and the tenure of the fiefs
of Chloridon aud Lake Metapediac was analogous. This feudal relation towards Qucbec did
not necessarily imply any territorial identity of the fiefs with the French province of Canada.
They might for other reasons be within the ancient French province, but certainly not by
reason of being fiefs of Quebec. But these fiefs were clearly beyond the territorial limits of
the Knglish provinee of Quebee, as settled by the Proclamation and the Act of Parliament,

| and the territorial authority of the British Government of Quebec could ouly extend over the

* limits assigned to it by the Proclamation and the Act of Parliament; and it would appear

from the letter of the Surveyor-General of New Brunswick, 21st June, 1785, that a dispute
respecting the territory on the Lake Temisquata and the Madawaska river avose in the year
immediately following the crection of the province of New Brunswick (1784).

As fur, however, as the Madawaska fief is concerned, it appears that by some process of law,
the details of which are not before the undersigned, the ancient feudal tenure is held to have
been converted into free socage, and the feudal relation of this -district-to Quebee has deter-
mined ; so that it is now allodial land, held in capite from the British Crown witfin @ district
unassigned to any provincial government ; and further, it appears to be at present the property
of an American company, The fiefs of Chloridon and Metapediae, which are within the
legal tervitorial limits of the provinee of New Brunswick, appear to have undergone an
analogous change of tenure,

The undersigned would observe in this place, that infeudation was a species of contract, and
that when a given district was erected into a fief, it was alienated sud modo by the proprietors ;
in other words, it was granted out on condition of certain services to be performed by the
grantee. The failure of the vassal to perform thase services was one mode of terminating the
contract; on the other hand, the lord himself might determine it by making over the dominium
supremum to the vassal, This feudal relation was a personal, not a territorial volation,  Ac-
\ cordingly, when the I'rench king granted out the Madawaska district, as a “fief relevant de
Quebece,” the grantee was personally bound to perform certain services, or pay certain dues to
the town of Quebec. When the tenure of Madawaska was subsequently converted howsoever
: into free socage tenure, the fiel beeame allodial land. and the represeatative of the original
. grantee was lenceforth released from all service. It would seem, that the British Crown,
_ which had succeeded to all the rights of the French Crown in respect of its lovdship over this

and other fiefs north of the Restigouche river, exercised towards the conclusion of the Jast

century the droit de retrait, and resumed the dominium utile of certain of these fiefs, ¢. 9.

(Metapediae, Port Daniel, Restigouche), so as to consolidate them, and then regranted them

out on socage tenure.

Much stress has been Jaid upon this fact, as it it furnished conclusive evidence of these fiefs
being within the territorial limits of Canada, The undersigned apprehends that the jus
retractus was exercised by the British king as lord of the fiel, inasmuch as the feudal lord
possessed, amongst other rights, by virtue of his direct dominion, the right of reclaiming a fief,
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if alienated, or about to be alienated, by sale on the part of the vassal, upon payment of the
actual or proposed purchase-money. = Thus the Lieut.-Governor of Canada (General Hope),
in the Instructions given to Mr. Collins in 1786, says, that *it has lately been found expedient
to assume for the King, the seigniories of Port Daniel and Restigouche, by the droit de retrait,
from persons who had offered the same for sale.” Although the legal transactions connected
with the exercise of the droit de retrait and the subsequent change of tenure might formally he
conducted in the Chancery at Quehee, this circumstance docs not neeessarily imply any terri-
torial identity between these districts and the province of Canada. There is more difficuity
in refercnce to the seigniory of Shoolbred, which scems to have been crected in 1788, by the
Crown, on the north back of the Restigouche River, and abutting on the westernmost extremity
of the Bay of Chaleurs, by letters patent out of the Chancery at Qucbec.  Whether the effect
of this grant wonld have been valid, so as to supersede in any way the rights conveyed to the
Governors of New Brunswick under the previous Commission of 1784, cannot be determined
without a carelul examination of the letters patent and the Commission, It may be observed,
however, that the Crown has not unfrequently issued grants of land which were, iu strict law,
invalid by veason of previous grants of the same land ; yet the title of the second grantee, ot
having been disputed at the proper time by the representative of the first grantee, hus acquired
the sanction of time, and may not be disturbed. But this applics only to grants of the Crown,
which do not conflict with an Act of Parliament. The description of New Bruuswick in the
Royal Commission had not received the sanction of an Act of Parliament. There was, there-
fore, in this respect no insurmountable obstacle in the way of a Royal grant; whereas, as the
southern boundary of Canada had been defined by an Act of Parliament in 1773, no Royal
grant of land beyond that boundary, although valid for the purposes of the grantee, could have
the effect of extending the territorial boundary of the province of Canada.

In regard to acts of jurisdiction exercised by the respective governments of Quebec and
New Brunswick in criminal matters, they = ere acts of the government in regard to subjects
of Her Majesty, and they only serve to show how indeterminate for practical purposes the
southern houndary of the province of Quebee and the western boundary of the province of New
Brunswick have “always been, as either government has exercised criminal jurisdiction in
respect of offences committed by British subjects in the Madawaska territory,

On referring to the 2nd Article of the Treaty of Paris of 1783, it will be seen that it was
agreed between his Britanni, Majesty and the United States of America * that the following
are and shall be their boundaries, viz., from the north-west angle of Nova Scotia, viz., that
angle which is formed by a line drawn due north from the source of St. Croix river to the
highlands, along the said highlands which divide those rivers that empty themselves into the
River St, Lawrence from those which fall into the Atlantic Ocean, to the north-westernmost
head of Connecticut viver, &e., . . . . eas!, by a line to be drawn along the middle of
the River St, Croix from its mouth in the Bay of IFundy to its source, and from its source
directly north of the aforesaid highlands which divide the rivers that fall into the Atlantic
Ocean from those which fall into the St. Lawrence.”

If the articles of this treaty had been drawn up to embody the results of actual survey,
and were not speculative articles which were to be satisfied by a subsequent survey, they
might, perhaps, be invoked to throw light upon the question before the arbitrators; but it
appears that when the actual boundary came to be determined, a doubt arose as to the river
intended by the name of the St. Croix; and when that difficulty had been settled in 1798,
pursuant to a special convention, a further difficulty arose as to the highlands to which the
direct north line was intended to be drawn. The result was a protracted negotiation, termi-
nated by the Treaty of Washington, by which all discussion of the respective rights of Great
Britain and the United States withregard to the 2nd Article of the said treaty was waived, and
“ such a conventional line was agreed upon, in continuation of the boundary from the source of the
St. Croix river, as was thought to be convenient to both parties, with such equivalents and com-
pensations as were deemed justand reasonable.”  The ultimate decision, therefore, of this inter-
national boundary by the treaty of Wushington, throws no light upon the provincial boundaries.

It is obvious, however, on comparing (1) the language of the Proclamation of 1763 and the
Act of Parliament of 1774 with (2) the tenor of the Commission to Monrague Wilmot, Fsq.,
in 1763, and (3) with the articles of the treaty of 1783, that the object of the British Crown was
in the first instance, to comprise, nnder the Government. of Quebec® the entire Lasin of the St.
Lawrence river, that is, all the countries watered by the St, Lawrenceanditstributaries. In the
second instance, to comprise within the province of Nova Scotia the country watered by rivers
flowing into the sea south of the St. Lawrence river, and into the Bay of Fuundy, as far west-
ward as the St. Croix river. And in the third instance, to concede to the United States the
basin of the Connecticut river, with a river boundary formed by the St. Croix, so that the
United States would possess all the country watered by rivers flowing into the Atlantic Ocean,
i.e., emptying themselves to the westward of the Bay of Fundy.

In comparing the language of the Act of Parliament of 1774 and of the Treaty of 1783,
although the term “ sea” and * Atlantic Ocean” are expressions which, in certain cases, may
he synonymous, yet in these documents those expressions have a specific application, the word
“sea” in the Act of Parliament being opposed to ‘“the River St. Lawrence,” and the term
 Atlantic Ocean,” in the Treaty, to * the Bay of Fundy.”

* Tt is observed in the “ Mémoires des Commissaires da Roi,” vol. i., p. 156 1~ Toutes commissions des
Gouverneurs de Canada au moins toutes celles dont on a pu retrouverdes copies dans les deplts, établissent,
que leur gouvernement comprenait toutes les rivitres qui se dechargent dans le fleuve St, Laurent, et &

lus forte raison les deux rives du fleuve.,” In the map prefixed to the first volume of the * Mémoires,”
in which the limits of a great variety of grants from the French and British Crowns respectively are laid
down, the limits of Nova Scotia, according to the grant of James I, in 1621, are traced out, as well as the
Timits of the settlement of the Sieur Denys in 1654, on the coast of the Gulf of the St, Lawrence.
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Unfortunately. however, the country had not been surveyed ; it was not ascertained at that
time that the high lands, which divide streams flowing into the St. Lawrence from streams
emptying themselves into the Atlantic Ocean. . e. to the westward of the Bay of Fundy, were,
strictly speaking, to the westward of the source of the St. John, and consequently would ot be
struck at all, at least in the part where they answered that description, by a straight line drawn
due north from the source of the St. Croix. It is impossible. for instance, to regard the range

_ -of-itomls south of the Restigouche, and intersected by the St. John river and its tributaries, as the

watersbed in any sense of streams tributary to the St. Lawrence, as the Restigouche, for instance,
empties itself into the sea, so that the southern range cannot satisfy the description of a watershed,
which divides rivers flowing into the St. Lawrence from rivers flowing into the Atlantic Ocean.
Again, the northern range of highlands, which is the watershed of the St. Lawrence, cannot be
regarded as the watershed of rivers flowing into the Atlantic Ocean, until afterit has reached a
point westward of thesource of the St. John river, where it cannot be struck by a direct north line
from the St. Croix. The framers of the Treaty of 1783 most probably did not foresee that
the source of the St. Johu river would prove to be so far to the westward of the source of the
St. Croix River. On the other hand, it is difficult to suppose that those who framed the Com-
mission to the Governor of Nova Scotia, or those who prepared the Treaty of 1783, believed
the source of the St. Croix to be on the one hand in the highlands which separated waters
flowing into the St. Lawrence from waters flowing into the sea, or, on the other hand, in the
highlands which divided waters flowing into the St. Lawrence from waters flowing into the
Atlantic Ocean, otherwise they would never have used the wordsa “line drawn due north from
the source of the St. Croix river to those highlands respectively.” It may further be observed,
that the southern range of highlands satisfies the condition of being highlands, which divide
rivers flowing into the Atlantic Ocean from rivers flowing into the St. Lawrence; for the
Atlantic Ocean is distinguished in the Treaty of 1783 from the Bay of Fundy; and on the
northern flank of these highlands, between the westernmost head of the Connecticut, which
falls into the Atlantic, and the head spring of the St. John river, several tributaries of the
St. Lawrence take their rise; but they fail to satis{y this condition in the part where the direct
north line from the source of the St, Croix river strikes them. The confusion in this Treaty
was increased by introducing the words “north-west angle of Nova Scotia,” which had been
otherwise defined to be formed by a line drawn due north to the highlands, which divide
streams falling into the St. Lawrence from streams falling into the sea.

It seems to have been the opinion of the arbitrator (the King of the Netherlands) in 1831,
that the boundary of the Treaty of 1783 was incapable of being determined in precise accord-
ance with the words of the Treaty. But the language of the Treaty differs from the Act of
Parliament of 1774 in this respect—that the Treaty speaks of rivers flowing into the Atlantic
Ocean, the Act speaks of rivers flowing into the sea, so that the sare insuperable difficulty
may not arise in interpreting the Act of Parliament. At least the Crown and the Provincial
Governments could not have entertained any such view, inasmuch as Commissions of Survey
have been instituted since the Treaty of Washington for the express object of determining the
highlands of the Act of Parliament.

f it were the business of the arbitrators on the present occasion to determine the legal
boundaiies of the two provinces, the argument already advanced would determine the provinee
of New Brunswick to be the territory bounded on the west by the River St. Croix, as settled in
1798, and a due north linc drawn from its source to the watershed in latitude 48° 1/, which
divides the streams which flow down its northern flank into the St. Lawrence from those which
flow down its southern flank into the Restigouche River; and on the north by a line drawn
along the said watershed to the Bay of Chaleurs, agreeably to the Report of Major Robinson
and his colleagues.

The province of Quebee, on the other hand. would be legally bounded by a line drawn
along the said watershed from the Bay of Chaleurs to the head spring of the Connecticut River.
It would thus appear that a considerable territory belonging to the British Crown remains
legally unassigned to either Government at present, although grants of land within its bounda-
ries have been made [rom time totime by the Government of one or other of the two provinces,
and both provinces claim to have exccuted acts of territorial jurisdiction within its limits.
Further, it would seem, that the province of Canada has exercised an administrative superin.
tendence over certain districts south of its legal boundary, which stood in the relation of fiefs to
Quebcee whilst Quebee belonged to the French Crown and have been enfranchised since they
became subject to the British Crown, although it would appear from a letter of the Surveyor-
General of Canada in 1787, that the country about the Temisquata lake and the Madawaska
river, over which both provinces claim to have exercised jurisdiction, was then unsettled.

It appears also from the Report of the Commission of Survey of July 20, 1848, that a tract
of land westward of the due north line lies between the north highlands and the frontier of the
United States, which, according to strict legal right, belongs to neither province, being included
within the limits marked B, C, D, on the map, and which in 1763 formed part of the ancient
territory of Sagadahok.

But it further appears {rom that Report, that the line of division which the strict legal rights
of the provinces agreeably to the Proclamation, and the Act of Parliament, and the Commis-
sions to the Governors of Nova Seotia and New Brunswick, thus demand, is at variance with
the actual possessions of both proviuces, and is also incompatible with their mutual advantage
and convenience.

Keeping in mind, then, thelegal right of the two provinces, for the purpose of adjusting the
cquity which may arise, it remains for us to consider the question of convenience.

It is stated by the Commissioners of Survey, that Canada has exercised jurisdiction and
extended its settlements along the Restigouche River for a considerable distance from its
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mouth, which river has practically become the boundary of the two provincas. The fact of
such settlements having been made shows that it suits the convenience of Canada to estend
itself in that direction, and it is obvious that free access to the sea by the mouth of the

Restigouche River must be a matter of great importance to those settlements, as well as to the
district of Gaspé. .

On the other hand, New Brunswick has extended its svttlements to the westward of
the direct north line drawn from the source of the St. Croix, and the inhabitants. of
the district which forms part of the ancient territory of Sagadahok, have been chicfly settled
under the authority of New Brunswick, and are familiar with the laws and usages of that
province. It s obvious also that accessto the Bay of Fundy down the St. John River must be
matter of great importance to the settlers on the banks of the Madawaska and the St. Francis
rivers, thereby enabling them to transfer the produce of that district to the ports of the Ocean.

The question of equity at once arises, if the arbitrators should assign 1o Canada an extent
of territory between the Restigouche River and the watershed line, which legally belongs to
the province of New Brunswick. For this district, however, compensation may be made to
New Brunswick by a proprtionate assignment of territory to the west of the dircct north line
drawn from the St. Croix River.

‘The undersigned accordingly proposes that the boundary between the two provinces be a
straight line drawn from the base of the Iron Monument, which marks the north-west angle
of the frontier of the United States at the outlet of the Lake Pohenagamok to the nearest
point of the watershed. which divides waters flowing into the St. Lawrence River from the
tributaries of the St. John River, the elevation of which point is marked in the map of the
Commissioners of Survey as 1,919 feet high, thence along the watershed, as determined by
the survey of those Commissioners, to wit, Major Robinson, R.E., Captain Henderson, R.E,
and Mr. Johnstone, to the point where the said watershed is struck by a line drawn due north
from the source of the St. Croix; thence by a line drawn due east to the head stream of the
River Mistouche, thence along the mid-channel of the River Mistouche to the Restigouche
tiver, and thence along the mid-channel of the Restigouche to its mouth in the Bay of Cha-
leurs ; the islands in the said rivers to belong to one or other of the said provinces according
as they are on the one or other side respectively of the mid-chanuel nearest to each province,
and the navigation of the rivers Mistouche and Restigouche to be common to both provinces, -

The result of this arrangzement will be to detach from New Brunswick, according to its
strict legal limits, a tract of land south of th® watershed line, and boundad by the Mistouche
on the west and the Restigouche river on the south, comprising about 2,400 square milesy
which will be transferred to Canada, and in compensation for this subtraction of territory,
there will be assigned to New Brunswick a portion of the unassigned territory west of the
due north line, comprising about 3,000 square miles; the remainder of the unassigned terri-
tory comprising about 1;400 square miles, may conveniently be assigned to Canada, as it lies
immediately between the frontier of the United States and of Canada.

Although the result of this arrangement will be to add about 3,800 square miles to the
present legal limits of the province of Canada, whilst the province of New Brunswick in
surrendering up 2,400 square miles and in receiving in compensation 3,000, will only have an
addition made to its territory of 600 square miles, still the arrangement scems calculated to
suit the convenience of the two provinces, and to harmonize as nearly as possible with an existing
order of things on the north bank of the Restigouche ; whilst it will satisly the equitable
claims of New Brunswick ; neither province having any legal claim in respect of the territory
to the westward of the direct north line drawn from the source of the St. Croix, which has
remained hitherto unassigned.

Doctors Commons, February 22, 1851, (Signed Travirs Twiss,

Note upon the Discussion of April 2, 1851.

I held that the legal southern boundary of Canada was well defined ; that the expression
“along the highlands” denoted a continuous line from the Bay of Chaleurs to the Lake
Champlain, and that the highlands north of the Restigouche River marked out by the
Commissioners of Survey .in their Report, July 20, 1848, satisfed the terms of the pro-
clamation of 1763, and of the Act of Parliament of 1774.

I also held that the seigniories south of the parliamentary boundary were not portions of the
territory of the province of Canada.

. Mr. Falconer held that the seigniories were within the legal territorial limits of Canada, and
ought to be preserved to that province ; and urged that it was a matter of feeling on the part of
Canada to retain the seigniories. - .

I said that I had abandoned a portion of territory, which I held to belong legally to New
Brunswick, and so far had disregarded the feeling of that province as to surrendering land
within its legal limits; but that T was willing to defer to the feeling of Canada on Mr. Fal-
coner’s representation, as far as was consistent with due consideration for New Brunswick.

I had already consented in my original proposal to assign the territory east of the Mistouche
and north of the Restigouche river to Canada, and had met, by anticipation, Mr, Falconer’s
view in favour of assigning the seigniories to Canadn, asfar as the seigniories to the castward of
the Mistouche were concerned.

It remained that the Madawaska seigniory should be considered. .

The question of convenience, as far as the boundary line was concerncd, appeared to me to
require that this seigniory should be assigned to New Brunswick: its water communication
pointing to the River St. John as its natural outlet, and the land not being the property of
Canadians, but of an American company, : :

I said that I was willing to modify my proposal in this respect, if an equivalent could be
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found, which might be offered to New Brunswick, and if a convenient boundary could be
otherwise drawn.

A suggestion was then made by Mr. Falconer. that a boundary line should be drawn which
shonld give to Canada the entire Madawaska district, and also the north bank of the St. Francis
River, and the north bank of the Upper St. John, and both banks of the Madawaska River.

In support of this suggestion, Mr. Falconer urged that the Madawaska district would be of
no pecuniary value to Canada, as it was already allotted, but that the land on the north banks
of the St. Francis and the Upper St. John was of considerable value, being as yet unallotted,
and so far calculated to produec a revenue to the province by its sale or otherwise.

I said that 1 had agreed to defer to the feeling of Canada, but that the question of interest,
which was now raised, touched both provinces. That I was willing to entertain either question
apart from the other, but that I conld not give way on both : that [ had waived my, original
proposal in deference to the allrged strong feeling of Canada in favour of a territorial connexion
with the Madawaska district, although the assignment of that district to Canada would make
it difficult to establish a convenient boundary. I was also disposed to admit that New Bruns-
wick had no paramount interest in possessing Madawaska, but that the case was different with
regard to the north banks of the St, Francis and the Upper St. John; besides New Brunswick
would not receive a fair equivalent for the territory east of the Mistouche if Mr. Falconer’s
suggestions were to be adopted.

It was urged by Mr. Falconer that it was more for the intercst of the settlers on the Upper
St. John that they shonld be provincially connected with the navigation of the St. Lawrence
than with that of the Lower St. John.

I could not accede to this view, as it appeared from the papers before the arbitrators that
the produce of the Upper St. John had hitherto found its way to the ocean down the Lower
St. John, and not across the highlands, between the Upper St. John and the St. Lawrence, and
I thought it not desirable to separate the settlers on the upper St. John by a provincial
boundary from the Lower St. John. . .

T was willing, however, to discuss the question of interest, provided a convenient boundary
could be secured.

I suggested accordingly the consideration of one or other of the following boundaries :—
1. Either a line to be drawn from the northern angle of the frontier of the United States, at
the outlet of the Lake Pohenagamok, to the south-west angle of the Madawaska distriet, and
along the southern and castern edge of that district, until it met the river at the head of the
Temisquata Lake ; thence along that river to its source; thence due north to the watershed,
and along the watershed eastward till it struck the Mistouche river; thence down the Mis-
touche and the Restigouche rivers to the sea, by which line the Madawaska district would be
given to Canada : or, 2. If it should appear to both the other arbitrators that the interest of
the settlers on the Upper St. John required that there should be no provincial boundary
between that river and the St. Lawrence, then that the question of feeling should be put out of
sight, and that the Madawaska seigniory should be divided by a line drawn through the Lake

* Temisquata, so as to allow a convenient river and lake boundary to be drawn.

Mr. Falconer objected to both of these suggestions. I stated that I could not consent to
the line proposed by him consistently with due regard to the equity and convenience of such a
boundary, but that I was desirous to hear the views of the third arbitrator. :

Dr. Lushington undertook to propose a line after examining the large map at the Colonial
Office. and ascertaining that the details of it would be practicable. -

I said that I wonld willingly listen to any suggestion, but that I should prefer a boundary
line which should be constructed on the basis of not separating the settlers on the Upper St.

John from the Lower St. John. .
April 3, 1851, (Signed) TRAVERS Twiss.

(No. 611.) No. 20.
Coey of a DESPATCH from Earl Grey to Governor-General the Earl of
ErciNy AND KINCARDINE.
My Lorp, Downing-street, June 25, 1851.
I HAVE now to transmit to your Lordship the enclosed award* of the
Right Hon. Dr. Lushington and Dr. Travers Twiss, two of the arbitrators nomi-

nated for the scttlement of the question of Boundary between Canada and New

Brunswick.

I have delayed its transmission for some time, in hopes of being able to
accompany it with the observations of the two arbitrators on the ground of their
award, as well as those of the third arbitrator, Mr. Thomas Falconer, who dis-
sented from them. But these have not as yet reached me in a complete state;
and as the Parliamentary session is now advancing, I can no longer delay sub-
mitting to Parliament a measure for the purpose of carrying into execution
this award and terminating therchy the long-pending controversy between the

two provinces.
I have, &c., .

The Earl of Elgin and Kincardine, (Signed) GREY.
&c. &ec. &c. -

* For Enclosure vide p. 34.
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No. 21.
Cory of a LETTER from the Right Hon. StepREN LusninGtoN to Larl Gaev.

Mr Lorp, 18, Eaton-place, June 30, 1851,
(Received July 1, 1851.)

I HaD, some time since, the honour of receiving, by your Lordship's
directions, a printed copy of the Protest, and other papers sent to the Colonial
Office by Mr. Falconer, the Arbitrator appointed by Canada, respecting the
demarcation of the boundaries between that province and New Brunswick.

I am also apprised that Dr. Twiss has forwarded to your Lordship a copy oy
the paper which he originally produced when the arbitrators met for the dis-
cussion of the case. Permit me to assure your Lordship that there is no argu-
ment contained in these papers which did not receive the most deliberate con-
sideration before the award was made, and that, therefore, it appears to me
only necessary to observe that, having again read Mr. I'alconer’s protest, and
other papers, I adhere, without the least change of opinion, to the determina-
tion I had previously come to.

I have, &c.,

The Right Hon. Earl Grey, STEPHEN LUSHINGTON.
&ec. &c.

APPENDIX,

(No. 99.) No. 1.

Cory of a DESPATCH from the Right Hon. W. E. GLADSTONE, to
Earl CaTHCART.

My Lorp, Downing-street, July 2, 1846.

TaE long-pending controversy between the provinces of Canada and ‘

New Brunswick respecting the settlement of their boundary line, has been the !

to throw light on such a question by the mere interchange of Despatches and

CANADA.
No. 2l.

No. 1.

subject of a correspondence already much protracted. So far as it is possible %‘
i
\

explanatory reports, nothing remains tdpe done for the elucidation of it. But
the result of the study of those documents is to show that, the reconcilement of
their seeming contradictions is unattainable at this distance from the territory
to which the discussion refers. In fact, the accumulation of documents on the
subject has been so great, as to perplex, rather than assist, any inquiries by
Her Majesty’s Government, into the various topographical and other details
into which they so copiously enter. And yet, without the intervention of Her
Majesty’s Government in this country, the prospect of any adjustment of the
dispute seems entirely hopeless; so opposite are the views both of principles
and of fact, on which the disputants on either side have proceeded.

To render that intervention effectual, I have therefore thought it necessary
to delegate the task of examining this dispute, and of reporting on it, to two
officers of Her Majesty’s Royal Engineers, Captain Pipon and Lieutenant
Henderson, assisted by Her Majesty’s Attorney-General of Nova Scotia. To
the two former it will especially belong, to ascertain, by actual inspection,
aided by their professional science, all the facts in dispute respecting the
natural formation, and the military and other advantages of the territory in
question. . To those gentlemen, aided by their legal colleague, will then belong
the duty of considering, and reporting for the information and guidance of
Her Majesty’s Government, whether there is any line which could be drawn
for the demarcation of the two provinces, which would satisfy the strict legal
claims of each. If they should find it impossible to discover such a line, their
next duty will be to consider and report how a line could be drawn which
would combine the greatest amount of practical convenience to both provinces
with the least amount of practical inconvenience to either; adverting, at the
same time, to such interests (if there be any such), as the empire at large may
have in the adjustment of this question. These reports, when complete, will
then be made to Her Majesty’s Government, and, I trust, will form the basis
of an early and satisfactory decision of this controversy.

- I transmit to your Lordship copies of the instructions which I have addressed
to the three Commissioners of Inquiry on this subject, and a copy of the in-
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structions respecting it which I have written to the Lieutenant-Governor of _——

Nova Scotia.
M
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Your Lordship will afford to the Commissioners all the aid in your power
in the prosccution of their inquiries, and you will especially afford them access
to all maps, plans, reports, and other public documents bearing on the subject
which may be found in the archives of your Government. You will also direct
all the public officers of Canada capable of throwing light on any of the
questions in dispute, to answer any such inquiries, whether oral or written, as
the Commissioners may address to them respecting the investigations with
which they arc charged. The high reputation of those Commissioners in their
respective professions justifies the hope that they will pursue it with energy,
and conduct it to a successful and satisfactory close.

I have, &c,,
(Signed) W. E. GLADSTONE.
The Right Hon. Earl Cathcart,
&e. &e. &e.

No. 2.

Cory of INSTRUCTIONS from the Right Hon. W. E. GLADSToNE to Captain
Prrox and Licutenant HENDERSON.

GENTLEMEN, Downing-street, July 2, 1846.

IN the prosecution of the inquiry with which you have been charged
respecting the line of the proposed railway connecting the different provinces
of British North America, you will probably be brought into the immediate
vicinity of the territory, which, since the Treaty of Washington, has been in
dispute between the provinces of Canada and New Brunswick. The adjust-
ment of that dispute by any mutual consent of the parties to it having proved
impracticable, I have considered how far such an adjustment might be effected
by the arbitrament of Her Majesty’s Government in this country. But the
remoteness of the locality, and the conflict of so many voluminous statements
and proofs, to the right understanding of which some knowledge of that
locality is indispensable, have convinced me that the reconcilement of these
differences could not be so effected. The only resource which has remained,
is, that of committing to competent persons on the spot the duty of pursuing
the inquiry, and of reporting for the assistance of Her Majesty’s Government
their joint opinions on the practical course it may be fit to take.

To you, therefore, as Her Majesty’s Commissioners for the purpose, I propose
to intrust this investigation, the Master-General and Board of Ordnance
having expressed to me their assent to your acceptance and discharge of that
cmployment. I have also instructed the Lieutenant-Governor of Nova Scotia
to offer to Mr. Johnstone, the Attorney-General of that province, the office of
your colleaguc as legal Commissioner. Assuming his acquiescence in the
proposal, I have now briefly to indicate what will be the objects of your and
his joint inquiry, and what the duty which will devolve on you and on him.

After actually inspecting the territory in dispute (as far any such inspection
may be requisite, cither for your thorough understanding of the reports hitherto
made on the subject, or for clearing up any ambiguities in them), you will
prepare such plans and maps of the country as may be sufficient for the full
explanation of the controversy. That duty performed, you will next consider
with Mr. Johnstone whether any line can be drawn for the demarcation of the
two provinces which would satisfy the strict legal claims of each. If you
should find it impossible to discover such a line, the three Commissioners will
then consider how a line could be drawn which would combine the greatest
amount of practical convenience to both provinces, with the least amount of
practical inconvenicnce to either. You will, at the same time, advert to such
intcrests (if any such there be) as the empire at large may have in the adjust-
ment of this question.

The three Commissioners will then prepare and transmit to Her Majesty’s
Secretary of State having the department of the colonies, the result of their
inquiries, and a report of their conclusions on both of these questions, supported
by such proofs and arguments as may appear to them, collectively, to be
necessary in support of those conclusions.

You will keep a distinct account of all the expenses which you may incur in
the exccution of this duty.



between the PROVINCES of CANADA and NEW BRUNSWICK. 83

The Governor of Canada, and the Lieutenant-Governor of New Brunswick,
will afferd you all the aid and facilities in their power in your discharge of
this duty. I enclose, for your information, a copy of the instruction which I
have addressed to them for this purpose.

I have, &c.,
(Signed) W. E. GLADSTONE.
Captain Pipon and Lieutenant Henderson,

&ec. &c. &c.
No. 3.
Cory of a LETTER from the Right Hon. W. E. GrApsToNE to the Lord
FALKLAND. .
My Lorp, Downing-street, July 2, 1846.

TrE mission of Captain Pipon and Lieutenant Henderson to survey the
line of the projected Railway connecting the several provinces of British North
America has suggested to me the employment of those officers, at the same
time, on another public duty : I advert to the investigation of the dispute between
the provinces of Canada and New Brunswick, on the subject of the division
between them of the territory secured to Her Majesty by the Treaty of Wash-
ington. To the professional science and practical skill of those officers I pro-
pose to intrust the actual examination in person in the country in debate, and
the preparation of all such maps and plans as may be necessary for the further
elucidation of the controversy ; but I have thought it right that some member
of the legal profession should be associated with them in deliberating on the
further questions which will engage their attention. Those questions are, first,
whether any line can be drawn for the demarcation of the two provinces which
would satisfy the strict legal claims of each; and, secondly (if no such line can
be found), how a line can be drawn which would combine the greatest amount
of practical convenience to both provinces with the least amount of practical
inconvenience to either, adverting at the same time to such interests (if any such
there be) as the empire at large may have in the adjustment of this question.

My object in making this communication to your Lordship is, to desire that
you would propose to Mr. Johnstone, the Attorney-General of Nova Scotia, the
acceptance of the office of Legal Commissioner for the purposes I have explained.
The weight so justly due to his present office, and the high reputation for
learning and ability which Mr. Johnstone enjoys, combined with the perfect
impartiality to be expected from him on such an occasion, point him out as of
all persons the most elegible for the discharge of this duty, and I trust that he
will not decline to assume it; if so, he will find Captian Pipon and Lieutenant
Henderson fully prepared to co-operate with him in these inquiries, and to lay
before him all the information, oral and documentary, which they may possess
or may be able to collect on the subject.

For Mr. Johnstone’s and your Lordship’s further information, I inclose the
copy of the instruction I have addressed to Lord Cathcart and Sir William
Colebrooke respecting the execution of the proposed Commission, and the faci-
lities to be afforded to the Commissioners.

I have, &c,,
Lord Falkland, (Signed) W.E. GLADSTONE.
& & &c.
(Nc. 99.) No. 4.

Copy of a DESPATCH from the Right Hon. Earl CaTHCART to
W. E. GrapsToNE, Esq.
Government House, Montreal, July 26, 1846.
’ (Received August 13, 1846.)
S (Answered August 22, 1846, No. 22, page 85.)
IR,

I sAVE the honour to submit for your information, a copy of a Report
of a Committee of the Executive Council, of which I have approved, on your
Despatch. No. 99, of the 2nd instant, relative to the question of Boundary
between Canada and New Brunswick.

I have, &c.
The Right Hon. W. E. Gladstone, (Signed) CATHCART.
&ec. &c. &ec.
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Enclosure in No. 4.

Copy of a Rerorrof a Committee of the Honourable the Executive Council, dated 24th July
1846, approved by his Excellency the Governor-General, in Council, on the same day,

Ox the Despatch, No. 99, 2nd July 1846, on the subject of the measures to be adopted
by Her Majesty's Government for adjusting the question of Boundary between this province
and New Brunswick,—

e Committee of Council having carefully reflected on the above-mentioned Despatch,
which your Excellency was pleased to communicate for their information, beg leave respect-
fully to submit some observations thereon for your Excellency's consideration,

hey have felt some little disappointment that a Commission should be thought necessary
in this matter, a5 from the Despatch of the 3rd March last, they had, as it appears, erroneously
supposed that the Report therein alluded to was all that was required to enable Her Majesty’s
Government to dispose of the question between the two provinces,

This feeling has, perhaps, been strengthened by the strong hope that was felt by the mem-
bers of the Committee, that Her Majesty's Government would have assumed the decision of a
question involving only the import of the words used by the Home Grovernment, in erecting the
province of New Brunswick. It appears to the Committee, that there was no other question,

¢ and their attention was not directed to any other consideration, so far as right was concerned,

/r‘

than the construction of these words, and they therefore rested confidently on the construction
placed by the Home Government, on precisely similar words, when the boundary between the
British dominions and the territory of the United States was in dispute.

Again, they have felt that the language used in the Despatch to his Excellency the Lieute-
nant-Governor of New Brunswick, is calculated to lead to the impression that, by the Treaty
of Washington, Great Britain has acquired title to some territory on this continent, to which
she was not before clearly entitled, and which formed no part of her provinces; and that the
question now to be decided was, how shall this newly-acquired territory be divided ?

To prevent any such misapprehension, so far as the Committee of Council are concerned,

! they beg leave briefly to recapitulate their views of the question in dispute?

They thought it admitted of no dispute that to the westward of a line drawn due north from
the source of the River St. Croix, the boundary line between the United States and the British
Territory was the boundary between the United States and Canada, for as it appeared to them
there was no possible construction by which the limits of New Brunswick could be extended to
the westward of that due north line,

They further thought, that whatever range of highlands formed the boundary between
British and United States territory, the same range would in its easterly continuation be the
boundary between Canada and New Brunswick.

They relied confidently on the correctness of the claim of Great Britain to the territory to
the northward of that i1ange of highlands of which Mars Hill forms part, and consequently
that the easterly continuation of that range of highlands would form the boundary between
New Brunswick and Canada,

Feeling, however, that both those provinces had adopted the River Ristigouche as the
boundary between them, they abstain from pressing any claim to the southward of that stream,
though the preceding observation will show that they had strong ground for such an assertion.

But to their apprehension it seemed undeniable that New Bruunswick could have no preten-
sions as of legal right, to land west of the * due north line,” and whatever might be conceded
to her, of such land, was a concession at the expense of Canada. In brief, they only relied on
the arguments of the British Government, as to the true range of highlands, and they did not
strive to add weight to them, even if it had been possible.

They also felt that by the Ashburton Treaty, Great Britain, in yielding a portion of the
claims, had, in eftfect pro tanto, diminished the proviuce of Canada, and they more confidently
thought that the pretensions of New Brunswick, to so much of what Great Britain retained,
became the less reasonable in regard to this province.

They now submit that the appointment of the Attorney-General of Nova Scotia, as one
of the Commission of Inquiry, will not be considered in Canada as the appointment of an jm-
partial arbitrator, especially when it is coupled with the expression in the Despatch to his
Excellency the Lieutenant-Governor of New Brunswick, referring to a division of the territory
in question. The establishment of the division line between the two provinces in that part
where the United States never set up a claim, has also to be considered, as the River Risti-
gouche, though adopted as before-mentioned, is certainly not the boundary contemplated in
any of the Royal Commissions or Proclamations bearing on the question,

They fear that it will be remembered that New Brunswick was formerly a part of Nova

Scotia, that the claim of New Brunswick will, to a certain extent, at least, be founded on
documents relating to Nova Scotia, and that every association and feeling connected with this
question will naturally influence Nova Scotia more favourably to New Brunswick than to
Canada, and therefore that an officer of Nova Scotia will, howeverjunjustly, be suspected of a
leaning unfavourable to this province,
The Committee disclaim in the strongest manner any intention or idea of raising any impu-
tation against the character and reputation of the Attorney-General of that province; but in
a question of such vital interest to Canada, and in the decision of which its inhabitants will
feel they have so much at stake, they could not refrain from stating the impressions produced
on their own minds, by the reference of this subject to a Commission, and their apprehension
of the feeling to which the constitution of the Commission may give rise.

They earnestly hope, however, that the question may be speedily brought to a close. New
Brunswick, by her geographical position, possesses a control over the revenues from the lumber
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floated down the St. John, and seems .disposed to exercise it as if Canada had really no right CARADA,

or claim at all on the territory in question. No. 5.
(Certified)

To the Civil Secretary, (Signed) E. PagesT,

(No. 75.) No. 5.
Cory of a DESPATCH from Lieut.-Governor Sir W. M. G. CoLEBROOKE to
the Right Hon. W. E. GLADSTONE.

Fredericton, New Brunswick,
SIr, July 28, 1846.

I BavE had the honour to receive your Despatch, No. 40, of the
2nd instant, apprising me of the appointment of Commissioners to consider and
report to Her Majesty’s Government on the line of boundary between this
province and Canada, and having received from the Commissioners an appli-
cation for the information on the subject, I will take measures to furnish it,
and to render to them all the assistance they may require in the prosecution of
the duty intrusted to them.

I have, &c.,

(Signed) W. M. G. COLEBROOKE.
The Right Hon. W, E. Gladstone,
&e. &c. &c.

(No. 22.) No. 6. No. 6.
Covy of a DESPATCH from Earl Grey to Earl CATHCA'RT.
My Lorp, Downing-street, August 22, 1846.

1 HAVE received your Lordship’s Despatch, No. 99, of the 26th ultimo, Page §3.
in which you enclose the copy of an approved Report of a Committee of the
Exccutive Council of Canada, signifying the objections which they entertain to
the course pursued by Her Majesty’s late Government, in appointing a Com-
mission to report upon the question of the proper boundary line between
Canada and New Brunswick.

I regret that the proceedings which have been adopted with the view of
terminating this lengthened debate, should not prove satisfactory to the Exe-
cutive Council ; but as I am not aware that a more appropriate course could
have been.taken than that of appointing a Commission of Inquiry, and as I
cannot allow myself to doubt that Mr. Johnstone will impartially discharge
the duties intrusted to him, I must decline to interrupt the proceedings of the
Commission by any alteration in my predccessor’s arrangement.

I have, &c.,
The Right Hon. Earl Cathcart, (Signed) GREY.
&e. &ec. &ec.
(Nos. 270 and 55.) No. 7. No. 7.

Cory of o DESPATCH from Earl Grey to Governor-General the Earl of
Ercivy AND KINCARDINE,

My Lorp, Downing-street, August 26, 1848,

I sAvE the honour to transmit to your Lordship the accompanying
copy of a Report, and its Appendix, which has been drawn up by the Com- _—
missioners appointed by the Queen to investigate and report upon the respective
claims of Canada and New Brunswick to the territory ceded to Great Britain
.by the Treaty of Washington.

I shall abstain from submitting this Report to the consideration of Her
Majesty until I shall have learned the opinion which the authoritiedn Canada
and New Brunswick entertain upon it; but I trust that both provinces will
regard the result of this inquiry as satisfactory, and as fairly determining upon
their respective claims. ‘

' I have, &c.,

The Earl of Elgin and Kincardine, (Signed) GREY.
. &ec. &e. &c. .
P.S. The copies of the maps referred to in the accompanying Report are now

in course of preparation, and will be forwarded to you as soon as they are
completed.
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CA.P:}_DA' Enclosure in No. 7.
Encl.inNo.7. My Lorp, Halifax, Nova Secotia, July 20, 1848,

O the 2nd July 1846, the Right Ion. W. E. Gladstone, then Her Majesty’s Secretary

of State for the Colonies, appointed the late Captain Pipon and Captain Henderson of the

' corps of Royal Engineers, Her Majesty’s Commissioners for prosecuting the exploration and

scientific investigation judged necessary for the adjustment of differences existing between

o+t Canada and New Brunswick in relation to the territory which, since the Treaty of Washington,

4 has been in dispute between those provinces; and the Right Honourable Secretary at the

;o ., same time nominated Mr. Johnstone, the then Attorney-General of Nova Scotia, tobe the
| ' colleague of Captain Pipon and Captain Henderson as legal Commissioner.

The Sccretary of State, in indicating the duties that would devolve respectively on these
Commissioners, instructed Captain Pipon and Captain Henderson that, after actually inspecting
the territory in dispute as far as such inspection should be requisite, they should prepare such
plans and maps of the country as might be sufficient for the full explanation of the controversy ;
and that duty being performed, they were directed to consider with Mr. Johnstone whether any
line could be drawn for the demurcation of the two provinces which would satisfy the strict
legal claims of each. Should it be found impossible to discover such a line, the three Com~
missioners were then to consider how a line could be drawn combining the greatest amount of
practical convenience to both provinces with the least amount of practical inconvenience to
either, adverting at the same time to such interests, if any such there were, as the empire at
large might have in the adjustment of that question. And the three Commissioners were
instructed to prepare and transmitto Her Majesty’s Secretary of State, having the Department
of the Colonies, the result of their inquiries and a report of their conclusions on both of these
questions, sustained by such proofs and arguments as may appear to them collectively to be
uecessary in support of those conclusions.

Under the authority and instruetions thus communicated, Captains Pipon and Henderson
in the summer of 1846, pursued their preliminary topographical surveys, uutil, by the untimely
death of the former officer, the whole duty devolved on Captain Hendersou.

In the summer of 1847, Major Robinson (appointed by Her Majesty’s Government to
suceced Captain Pipon) and Captain Henderson continued the needful explorations; and these
officers having returned to Halifax have been, during the last winter and spring., engaged in
preparing the maps and other delineations requisite for the explanation of the subject.

Mr. Johnstone has been in correspondence and personal communication with the Commis -
sioners as circumstances required ; and being in Montreal inthe autumn of last year on public
business, he availed himself of the occasion to obtain, in personal conference, the views of
M. Papineau, then the head of the Land Department in Canada, and formerly one of the
Commissioners for settling this controversy, who, by command of Lord Metcalfe, visited
Frederictonin July 1845.

Ou his rerurn Mr, Johnstone pursued the route by way of Fredericton and St. John, for the
purpose of enjoying a like advantage in New Brunswick; and he had the benefit of meeting
and conversing with, on the same subject, Mr. Baillie, the Surveyor-General and Commissioner
of Crown Lands of that province, who had been appointed a Commissioner on the part of
New Brunswick in 1844, for meeting 2 Commissioner from Canada with a view to the adjust-
ment of the dispute.

The map and other papers proper for the full explanation of the controversy having been
completed by Major Robinson and Captain Henderson, the three Commissioners have met
and considered the subject, and they have the honour now to report the result of their delibera-
tions in the order dirccted by Mr. Gladstone.

1st. On the question whether any line can be drawn for the demarcation of the two provinces
which would satisfy the strict legal claims of each.

In prosecuting this branch of the inquiry it seems proper, in consequence of arguments that
have been advanced in the course of the controversy, to offer the preliminary observation that
the object of the investigation being to ascertain the boundaries appointed to the provinces
after they came under the dominion of Great Britain, the question is not controlled by any
previously-existing extent of territory or jurisdiction,

The Proclamation of 7th October 1763, is therefore the first subject of examination, and
forms the foundation of the titles to be considered. By this instrument the Government of
Qucbec is declared to be bounded ¢ on the Labrador Coast by the River St. John, and from
thence by a line to be drawn from the head of that river through the Lake St. John to the
south end of the Lake Nepissin, {rom whence the said line, crossing the River St. Lawrence
and the Lake Champlain in 45 degrees of north latitude, passes along the highlands which
divide the rivers that empty themselves into the River 8t. Lawrence from those which fall into
the sea, and also along the north coast of the Bay des Chalcurs and the coast of the Gulf of
St. Lawrence to Cape Rosiers, and from thence, crossing the mouth of the River St. Lawrence
by the west end of the Island of Anticosti, terminates at the aforesaid River St. John.”

No reference being here made to the previously-existing limits of the territory or jurisdiction
of Cauada as held or exercised by the French, or to the real or supposed extent of Acadia, or
any territory or colony previously possessed or claimed by Great Britain, and the British
Crown having unquestionable authority to subdivide in any manner it saw fit the territories then
recently ceded to it, the province of Quebee could neither be extended beyond or circumscribed
within the limits assigned to it by the Proclamation, except by authority of the Sovereign or
Parliament of Great Britain.

In June 1774, the Quebec Act, 14 Geo. IIL., chap, 83, was passed, with the declared object
among other things, of remedying omissions and inconveniences that had been felt in the
operation of the Proclamation.
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It does not profess to substitute any boundaries for the province of Quebec in place of those
defined in the Praclamation, nor does it declare the limits by which that province had been or
was to be bounded. It enacts that certain territories, islands, and countries should be, ¢ during
His Majesty’s pleasure, annexed to and made part and parcel of the proviuce of Quebec as
created and established by the Royal Proclamation of the 7th October 1763.”

The Proclamation therefore, modified by the Act, remained in full vigour.

The description of the territories mentioned in the Act commences in the lollowing manner:
** bounded on the south by a line from the Bay of Chaleurs along the highlands which divide
the rivers that empty themselves into the River St. Lawrence from those which fall into the
sea to a point in 45 degrees of northern. latitude on the east bank of the River Counecticut,
keeping the same latitude directly westthrough the Lake Champlain,” &e. &e,

The description terminates without bringing this line back to its place of beginning; and
the north coast of the Bay of Chaleurs, one of the boundaries under the Proclamation, neces-
sarily continued under the same authority to be so after the Act.

On examination it will be perceived that no.alteration in the limits of the province of Quebec
from those established under the Proclamation was made by the Act, or could have been
designed, and that the difference in the two descriptions is immaterial. The Act reverses the
course {ollowed in the Proclamation : it names a point at which the line meets the 45 degrees
of north latitude, on which- the Proclamation is silent, and mentions as a boundary on the
south a line from the Bay of Chaleurs along the highlands, while in the Proclamation the con-
nexion between the bay and the highlands is left to implication,

The title of New Brunswick may be considered as commencing with the Commission to
Montague Wilmot, Esq., as Governor of Nova Scotia, dated 21st November 1763, being only
a [ew weeks alter the Proclamation ; and from the nearness of these dates it may be’assumed
that the laying off of the two provinces of Quebec and Nova Scotia. were simultaneous Acts,

In this Commission the boundaries are stated thus: —

“ To the northward our said province (of Nova Scotia) shall be bounded by the southern
boundary of our provincz of Quebece as far as the western extremity of the Bay des Chaleurs, to
the eastward by the said Bay and the Gulf of St. Lawrence, and to the westward, although
our said province hath anciently extended and doth of right extend as far as the River Pentagoet
or Penobscot, it shall be bounded by a line drawn from Cape Sable across the entrance of the
Bay of Fundy to the mouth of the River St. Croix, by the said river to its source, and by a line
drawn due north from thence to the southern boundary of our colony of Quebec.”

; In the year 1784, Nova Scotia was divided, and the province of New Brunswick erected out
of it.

The new province, as appears from the Commissions of the Governors at an early period,
was defined as follows : ¢ bounded on the westward by the mouth of the River St. Croix, by
the said river to itssource, and by a line drawn due north from thence to the southern boundary
of our province of Quebec, to the northward by the said boundary as far as the western
extremity of the Bay des Chaleurs, tothe eastward by the said bay and the Gulf of St. Lawrence
to the bay called Bay Verte, &ec.”

The strict legal rights of the two provinces being dependant on the terms and just con.
struction of the Proclamation, and the Quebec Act explained by the Commission to Governor
Wilmot, it is necessary to examine with precision the mode in which the boundaries are described,
that, by the Janguage of the documents, qualified by the nature and condition of the subject,
the intention of the Government and the legitimate meaning of its declarations and acts may
be ascertained.

The following conditions result from the several descriptions when considered together :—

Ist. That Canada shall be bounded by the north coast of the Bay of Chaleurs as far as its
western extremity, to which Nova Scotia is specifically stated to reach.

2nd. On the south side, by a line from such western extremity along certain highlands to
the 45th degree of north latitude, at a point on the eastern bank of the Connecticut River,

3rd. That those highlands shall be « the highlands which divide the rivers that empty
themselves into the River St. Lawrence from these which fall into the sea.”

Had no inherent characteristic been selected to mark the highlands that were designed to
form the demarcation between Canada and the adjoining possessions of the Crown, the descrip-
tions contain nothing else which could ensure a boundary capable of being ascertained through
an unexplored and wilderness country, the interior of which was almost unknown, extending
cver the great distance that separates the Bay of Chaleurs from the Conunecticut River, and an
object deemed by the Government of no small importance would have been placed at the
hazard of conjecture or accidental coincidences, and made subject to very great risk, if not the
almost certainty of failure.

"The physical attribute of the highlands was therefore the only security employed for attaining
the needful certainty,

It may be reasonably presumed that in addition to this advautage another beuefit was con-
templated from the peculiar nature of the boundary, namely, the giving to each province
jurisdiction over the whole course of such rivers as emptied themselves within it, a convenience
likely to be much regarded at a time when, in the absencefof roads, the facilities of water-
carriage directed the course of settlement, This presumption is the more probable, as the
object of securing a certain definable boundary might have been effected by the ordinary means
of lines running by magnetic courses or between given points ; the latter object could only be
attained in the mode that was adopted.

It has been seen that the Proclamation and Act speak of ¢ the highlands” dividing the
rivers falling into the St Lawrence from those falling into the sea, as of certain not conjectural
existence, and it cannot be imagined that the Government did not apprehend the import and
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consequences of its own act 3 or however little may have been known with accuracy of the
course and relative bearing in connexion with other objects of the highlauds or the interior of
the country, that it did not possess or suppose itsell to possess adequate information of the
River St. Lawrence and the Bays of Chaleur and Fundy, and the rivers emptying themselves
into them, and the general elevation of the land, to justfy their assumption that such a boun-
dary might safely be relied on, to say nothing of the intrinsic probability from natural causes
that a range of highlands, fulfilling the condition, existed,

While, however, it may be well believed that the description was framed on a conviction
that certainty and convenience were secured by a boundary dependent o its physical character,
yet whatever may have been the notions and opinions that led to the selection of a line thus
distinguished, or whatever may have been the ideas prevalent (if any were entertained) as to
the actual location of the highlands. or their position relatively to other circumstances or
features of the country, the Act of the Government in unconditionally adopting that bounda
was decisive and clear, and the legal claims of the provinces can now only be governed by the
plain meaning and legal construction of the documents by which the title is created; and it is
believed that no exposition can be conducted on sound principles that does not demand in the
construction of these documents that the controlling and distinguishing element in the boun-
dary shall be its division of the rivers that discharge their waters in the opposite directions
indicated in the Proclamation and Act, and that to this parainount consideration points less
important for effecting the general objects shall be held subordinate.

Vhatever line, therefore, shall be found substantially to answer the description these docu-
ments give of the boundaries of the provinces, must control the legal claims of Canada and
New Brunswick, Whether a boundary of that character actually existed was a question
demanding for its solution exploration and scientific research.

Atthis point, then, it is that appeal must be made to the topographical result of the labours
of those Commissioners to whom the exploration and research directed under Mr. Gladstone’s
Despatch were committed ; and from the observations made and the knowledge acquired in
the fulfilment of this duty, they have felt no hesitation in pronouncing as their clear and decided
opinion that highlands do exist which separate the rivers that empty themselvesinto the River
St. Lawrence from those that fall into the sea; that these highlands connect themselves con-
tinuously by highlands with the north coast of the Bay of Chaleurs at its western extremity,
and reach the 45th degree of north latitude at the eastern branch of the Connecticut River,
thus essentially fulfilling the several requirements of the Proclamation, Act of Parliament, and
Commissions for the southern boundary of Canada, and laying the foundation for establishing
the strict legal claims of the two provinces,

On the accompanying map, prepared by Major Robinson and Captain Henderson, this line
is coloured green, and it will be seen that the northern highlands, claimed by New Brunswick,
are adopted, and the line contended for by Canada as her southern boundary is rejected.,

The determination and confidence with which the claims of Loth provinces have bLeen
supported, and the arguments which on behalf of Canada have been used in support of the
boundary to which that province thinks herself entitled, call for some consideration of the
principal objections that have been urged on her part against the northern highlands, which
this report presents to your Lordship as forming the southern boundary of Canada under the
terms of the Proclamation and the Quebec Act,

In this view <ome of the observations that have been already offered have been made, which
otherwise would have been deemed unnecessary.

In attempting to avert the application of the fundamental principle on which the northern
highlands are preferred, and the southern range repudiated, namely, the necessity that the
boundary heights should divide the rivers that empty into the St. Lawrence from those that
fall into the sen, the advocates of the Canadian claims have intimated that the word < sea ™ in
the Prociamation and Act might be read *“ Atlantic Ocean,” and the conditions of the descrip-
tion be held to be adequately satisficd by highlands possessing the required qualification as far
cast from the 45th degree north latitude as the due north line and the St, Croix River.

It is difficult to apprehiend the ground on which an exposition is proposed, so little
in harmeny with the Jetter and the apparent spirit of the written instruments to which it is
applied, whether considered in relation to the nature of their subject or the policy of their
framers,

The territories to be affected by the contemplated division from the Connecticut River to
Chaleur Bay were bounded towards the north by the River 8t, Lawrence, and towards the
south and east hy the Atlantic Occan and Bay of Fundy, and the Gulf of St. Lawrence, and
the Bay of Chalenrs,

In speaking of a division of the waters flowing into the St. Lawrence from those flowing in
an opposite direction, the word ¢ sea’” was alike appropriate throughout the whole course of
the line; the term « Atlantic Qcean” could only apply to a part of the boundary.

The subject therefore in itself furnishes no warrant for departure from the plain meaning of
the language used.

So, also, as the whole of these territories were British in 1763, and no reason has been
assigned, and none can be casily imagined, for subjecting one portion of the country bordering
on the line to a policy different from that applied to another, nearly as extensive, the objects of
the Government, as legitimately deducible {rom its language and acts, and the nature of the
subject, secm as little to favour this construction.

But further, although it must reasonably be presumed from the dates that the boundaries of
Nova Scotia were under consideration when those of Quebec were determined upon, yet the
construction under review renders inappropriate and inapplicable throughout the whole extent
of Nova Scotia that peculiar qualification of the boundary which it has been seen gave to the



between the PROVINCES of CANADA and NEW BRUNSWICK. 89

description its ouly certainty, and effected an object of policy which it may be reasonably sup-
yosed the Government had in view,

It seems likewise to be a violent improbability that for no assignable reason a boundary
should have been given to Nova Scotia so extensive as from the Bay of Chaleurs to tie due
north live, which could ounly be ascertained and tested by a quality discoverable alone out of
her limits far to the west,

For so great a departure from the language, plain meaning, and natural construction of
z'ri:‘tcn ilnstrumen!s, some reason of a constraining power may justly be required. None can

e found.

The treaty of 1783, and the supposed intentions of the British Government, as evinced by the
treaty, and as subsequently manifested in negotiating its execution, have been appealed to in
this connexion, -

But as’ the Proclamation and Governor Wilmot's Commission passed nearly 20 years pre-
viously, neither the treaty nor what occurred under it could affect the condition of the descrip-
tion throughout that long interval of time, and the title existing then must have continued the
same in its inherent nature afterwards,

The treaty, too, was made when the circumstances were greatly altered.

A foreign and independent party was introduced, and the subject was less extended than that
over which the Proclamation had operation, and it was contracted just to that extent which
made the term ¢ Atlantic Ocean' appropriate, for the territory to be defined under the treaty
extended no further east than did that ocean,

An argument against the line along the northern range of highlands, which has been much
relied on (and which appears to be the only intrinsic objection) is derived from the language
of the Act of 1774, in the commencement of the description, ¢ hounded on the south by a
line from the Bay of Chaleurs along the highlands that divide the rivers that empty them-
selves,” &c.

The objection turns chiefly on the words “on the south,” as connected with the course of the
line claimed by New Brunswick for seme distance from its commencement at the bay.

It will be best understood by an extract from one of the most able papers in support of the
Canadian claims, where it is said,—

“ The words of the Act of 1774, ‘ bounded on the south by a line from the Baie des
Chaleurs along the highlands which divide the vivers that empty themselves,’ &e., would
never be supposed to have been intended to direct that from the Baie des Chaleurs a line
should be run in a direction almost north for a distance of from 35 to 40 miles ere the com-
mencement of the southern boundary of Quebec could be found, for this line from the Baie des
Chaleurs to the highlands would form a western and not a southern boundary for the province
of Canada.”

The same objection has been very elaborately argued by another Canadian Commissioner,
who has reiterated it in a variety of forms, and deduced from it many inferences. The
objection seems to overlook the nature of the subject, viz., the boundaries of an unexplored
country of great extent, of which the interior geographical relations were unknown, and treats
the supposed intentions of Government and the import of its language as if' controlling lines of
small extent, the result of actual survey or accurate and minute knowledge.

This mode of exposition would introduce more serious objections than this ; for instance, the
Bay of Chaleurs, in 1763 and since, was called in the Governor’s commissions an eastern
boundary of Nova Scotia aud New Brunswick, whereas it is the northern limit.

Again, the line itself so much controverted and now under consideration, from the earliest to
the present time, is called the south boundary of Quebec and Canada and the northern of Nova
Scotia and New Brunswick, and on that description this objection is founded. Yet Canada,
not less than New Brunswick, offers, as adequately fulfilling this designation, a range of high-
lands which on its own maps exhibits not only deviations from a west course as palpable as
that now objected to, but which, even in its general course, is far from giving a south boundary.

The Proclamation of 1763, however, furnishes a key to the meaning of its framers in this
patticular, by clearly exhibiting their intention to confine the description of the boundaries to
definite objects known or assumed to exist, leaving the intermediate details necessary for
uniting the line of which they were ignorant to be supplied as the country should become more
perfecﬁy known.

This significantly appears both in the course of the line from the St. Lawrence to the high-
lands and from the highlands to the north coast of the Bay of Chaleurs. '

In the latter case, which is the point under consideration, the expression is ¢ passing along
the highlands which divide, &c., and also along the north coast of the Baie des Chaleurs,”.

The governing objects being, consequently, these highlands and the north coast of the Bay
of Chaleurs, the.description, by necessary implication, required that they should be united,
The exact method of uniting them was evidently a matter of detail, but it seems in every way

robable that the framers of the Proclamation were aware of the existence of the very remark-
able highlands at the north-west extremity of the Bay of Chaleurs (upwards of 2,000 feet in
height), aud which, from an inspection of Mitchell’s map, which appears to have been used by
them officially, are represented as the continuation of the range of highlauds dividing the waters
of the St. Lawrence from those flowing to the sea.

The Act of 1774 could contemplate no alteration, because the highlands were the same as
in the Proclamation, and the relative position to the Bay of Chaleurs was necessarily unchange-
able, The difference of language was such as arose from commencing at the Bay of Chaleurs,
and from introducing what was supposed to be the general course of the highlands in the
whole distance between that bay and the 45° of latitude, N
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But as the objection could only avail to defeat this line, without having power to substitute
another not conlformed to the deseription, and as the point on which it arises is obviously one
of litthe moment, and the main abjects of the description are plainly expressed and capable of
being defined, were it necessary to bend and control this uncertain and immaterial point in the
description, to preserve the operation of the certain and essential, the just rules of exposition
would, it is conceived, in such « case allow this license.

It seems, however, in the present instance, unnecessary to depart [rom the strict rules of
interpretation,

A line dividing the sources of rivers fulling in opposite directions could not be assumed to be
a ling frec from many windings; and the term *bounded on the south,” applied to such a line
running through an extent of country stretching from the Bay of Chaleurs to the Counecticut,
could not be used strictly, or be intended to describe a direet line,

If so, the particular part of the line in which deviations might oceur, or their nature and
extent, must be decmed immaterial, and be treated as incidents inseparable from such a
boundary, of which its framers must be presusmed to have beon well aware, their general objects
being secured by the aseertained points of commencement and termination.

Mujor Robinson and Captain. Henderson having visited the Bay of Chaleurs, and explored
the country both north to the St. Lawrence and south of it into the interior of New Brunswick,
and given due consideration to what, in their opinion, were the intentions of tho {ramers of the
Proclamation and Act, and the amount of knowlecige they may be reasonably supposed to have
possessed of the bay, have given it as their opinion that the highlands of Tracadiegash, which
rise abruptly at what to.all intents and purposes is the western extremity of the Bug; of Chaleurs
to an elevation of some 2,000 fect, best fulfil the language and iutentious of the Proclamation,
&c., and that the line may be traced from thence ina north-westerly direction, neither cutting
nor intersecting any rivers, for about 43 miles through an elevated country, when it may be
considered as meeting the more specific range of north highlands, which from thence runs
westwardly for a comparatively short spuce, where it turns to the-south, and continues that
coutse for a very considerable distance, until it is brought into the vicinity of the due north line.

The exact locality of the western extremity of the.Bay of Chalewrs, as mentioned in the
Quebee Act, does not appear to the Commissioners to require to be sought for with the pre-
cision which has been insisted on both by Canadian.and New Brunswick Commissioners.

No accurate survey had been made of the bay at the time the Proclamation was.issued, and
therefore it cannot be supposed that any precise spot-was intended. by the introduction of the
term western extremity,

The existence of the mountain range of Tracadiegash highlands must have been perfectly
well known to those who bad visited the bay, and it is to be remarked that in sailing up it they
appear rising like a wall, completely elosing it in, and forming its western extremity. The
shape of the bay, as laid down on Mitchell's map, justilies the conclusion that this was the idea
then entertained.

tAnot her objection to which great importance has been attached is derived from the treaty
of 1783,

From the mention of the north-west angle of Nova Scotia, in connexion with the line between
Great Britain and the United States, the understood identity of this line :and the south
boundary of Canada is assumed, and from the-subsequent assertion of Great Britain that the
southern range of highlands formed the Treaty live, the deduction is drawn that this line.is the
true southern boundary of the old province of Quebec.

Many authorities seem opposed to this view.

British official ageuts employed in negotiating the line with the United States refused to
admit the identity of the provmcial with the Treaty line, and required -that the north-west
angle should be ascertained by first determining the highlands described in the Treaty, and
the vivers they divide.

Colonel Mudge and Mr. Featherstouliaugh have oxposed the fallacy of attempting to doter-
mine the true range of highlands from a previous.assumption of the north-west.angle of Nova
acotia,

In the first statement on the part of Great Britain, according to the,provisions of the-Con-
vention concluded between Great Britain and the United States on the 29th September 1827,
for regnlating the reference to arbitration of the disputed points of boundary under the.Fifth
Atticle of the Treaty of Ghent, it is stated (page 23), alter detailing the evidence of Simon
Herbert, of the Madawaska settlement, that ¢ this last-cited cvidence proves au actual juris-
diction over this \erritory since the Treaty of 1783, by the British province of New Brunswick.
The claims of this province and Canada wirh respect to this and other parts of the territory in
this quarter are conflicting infer se, and show the uncertainty of their respective boundaries,
whicl, in fact, have never been settled, and may require the interference of the mother-country
to adjust; but these conflicting .inter-colonial claims, which have arisen since the Treaty -of
1783, are altogether irrelevant to the present controversy between Great Britain and the
United States as a foreign power, and under that Treaty.  Whether under the one province or
the other the possession is British,”

The Canadian Commissioners, whose argument is under consideration, themselves concede
that it compels the adoption of a boundary between the due north line.and the Bay of Chaleur,
not. conformable with the Proclamation and Act of 1774, .

Apparently in view of a difficulty resulting fror that fact, the British. Commissioners before
named have given their opinion * that the Acts of the British Government touching .the par-
titionment of lands between the provinces of New Brunswick .and Lower Canada. are -not
appropriate maiters for discussion in the dispute with the United States.” .

The converse scems here to be at least as applicable. '
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Great Britain and the United. States, by, a, modified arrangement’ of the- dispute, . have. felt
the true position of"the highlands, and of the north-west angle of. Novia Scotia yet. undecided..

Besides, nothing that has been- advanced: by. the. Canadian: Commissioners, However correct
it-otherwise-might be, can warrant.the conclusion that tire opinion of theBritish. Government;,
as supposed to be expressed in the treaty, and as aftorwards advanced o discussion witls, the.
United States.was authoritative between the- colonies, For as-the treaty. was. not designed: to
alter; and:had.not force to alter the:colonial: boundaries (which:remaias.to be ascertained after
the treaty by. the:same distinctive features. as before), if, in.fuct,. the line of: highlands claimed.
by Great Britain as:the: boundavy. with the United States. was. not the- ancient . provincial
boundary, a mistaken assumption on.that peint could not affuct. the latter. houndary. Nor if.
the true position of the-north-west angle, as capable of being ascertained, should prove incon-
sistent:with.the indicia, of the highlands botween. Great. Britain and the United. States as
described in the treaty, could it. be proper. for the were purpose of. removing. a. discrepancy.
arising: froms the introduction (very needless .it. would: seem. to .Lave been) of, the norili.west
angle inte the treaty, cither on the one part to change the true position of that angle, or on the:
other to substitute other highlands.for.these marked oul. by the treaty.

Lastly. The institution of the present Commission, and the instructions to explore the ter-
ritory in>dispute, .and to.consider whether any live could boe drawn for. the demarcation of the
two: provinces. which.would satisly the strict. legal claims of each,.is decisive thut. Her Majesty's
Government does-not-consider those:claims.l0 be concluded. by the treaty of 1783, or by any-
thing that has taken place under it.

' l”;e Commissioners are therefore-unable to perceive that. they should. fulfil. their duty by
surrendering to this abjcetion:the couvictions they derive {rom. the: topographical. evidence
b}edbbreéthem as applicable to the documents by which the boundary was. originally esta-
blished..

They consider their duty to be. to discover, if. it can be discovered; the line between. the- two
provinces according tor the terms. of'the Proclamation, the QuebecAct, and. the Governors'
Commissions;. and by adopting. the distinguishing, characteristic of. the highlands. mentioned
in.the Proclamation.and Aect, as. a. controlling fact: in the description, they. best show their
deference:to. thecexample of the Imperial Government, as. they. thereby conform ta the. same
principle that the British Government maintained in its controversy with the United. States,
and whichas applicable: to- the: line then in question, and the language of the treaty well
justified the claim of Great Britain when disembarrassed from connexion with the north-west
angle of Nova Scotia.

uch on both sides:has been written of the possession taken, and the jurisdiction. exercised
by the two provinces..

These can have little effect on. the question of title, for the same differences of opinion that
new agitates the two provinces on. this subject existed. as, early as 1785, and. it is clear. they
have not been adjusted or waived from that time to the present.

The following extract of a letter from the-Surveyor-General.of New Brunswick to the Sur-
veyor-General of Quebec; dated at St. John, N. B,, 21st June 1783, given in. the Appendix
o onerof the Canadian Commissioners: Reports, explains.the controversy. as it then stood :—
« By your letter you seem to think that the Tamasquata, Lake, and the discharge therefrom
(or the Madawaska River).fall.into your province, surely some great mistake or misinforma-
tiow must-occasion. this iden. New Brunswick is bounded on the northward. by the bounds. or
line settled by-Act of Parliament between Nova Scotia and Canada, which Act expressly
mentions the-line between those proviuces: is to.run. on the height of land. separating those
rivers that fall into the St. Lawrence from those that:fallinto the sea;. therefore the Tasmas.
quata waters discharging themselves.by the Madawaska into the St. John, and by that river
into the-sea, renders the business so clear that your error. can only originate from a. want of
knowledge of our.limits, or-not having lately perused.the Acts describing, the bounds of. your

rovince,'

P Two . years. afterwards ineflectual efforts appear to have been. made by the Provincial
Governments to adjust the boundary, At that time the Canadian.Surveyor-General endea-
voured to establisk a line from the Bay Chaleur to the Great Falls of the River St. John, and
thence westward ; while the Surveyor-General of New Bruuswick insisted on commencing at
the Portage between the River St. Lawrence and the Lake Temiscouta for the purpose of
examining which’ way the waters inclined on the heights there that their course might deter-
mine the boundary.

Thus New Brunswick contended for the same principle, and claimed from. it the same result
in 1785 as she does now, and as it has been deenied imperative to adopt in this Report; and
the Government of Quebec sought a boundary much further south than the sister province
véoulc(l1 admit, although considerably to the north of that subsequently, and now claimed by

anada.

Concessions of land. and jurisdiction exercised by. Canada under the French, and since 1763
ianc(ller the Colonial Government, have been urged in opposition to the north line of high-

ands,

Any argument drawn: from the Acts of the French Government bas been anticipaled in a
preliminary observation.

The exercises of authority since the proclamation are met by corresponding-Acts on the part
of New Brunswick. Her measures of appropriation and of jurisdiction between the Resti-
gouche and the south highlands, and to the west of the due north line have been, especially of
Tatter years, as extensive, continued, and decisive as those maintained by Canada south of the
north highlands. )
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These Acts on either side. therelore, prove nothing on this branch of the subject beyond
ignorace of the true boundary or a mutual spirit of appropriation under conflicting titles.

But it might be urged that although concessions of land and the exercise of jurisdiction by
the French Government were admitted to confer notitle, they yet furnished a motive calculated
to influence the British Government which should be considered as interpreting its Acts.

This may be admitted to be true under some circumstances and to a certain extent, and if,
in fact, it were shown that in 1763 there were many Canadian settlers who would have been
separated from the Quebec Government by the north highlands, and if any other line of
bighlands could be found which would in any adequate degree satisfy the terms of the Pro-
clamation and Act, the suggestion would be entitled to serious consideration.

Neither of these facts, however, appear. >

The Proclamation placed under the jurisdiction of Quebec, the fishermen of Gaspé and the
settlers on the southern bank of the St. Lawrence and its tributaries; but if there were inha-
léitaqts on the south coast of the Bay of Chaleurs, they were as distinctly retained under Nova

cot1a.

A letter of the Surveyor-General of Quebec in 1787 shows that the country about the
Tamascouta Lake and Madawaska River was then unsettled.

The inhabitants located near the Great Falls of the River St. John are mentioned as
Acadians; they therefore originally may have been Nova Scotian rather than Canadian sub-
jects. and nothing in the communication creates the impression that they were settled there
before 1763,

It is more than probable that the Government believed the means they adopted to be the
best for the purpose of placing under Canadian jurisdiction, as far as was practicable, all the
inhabitants and concessions of lands known to belong to Canada. Nor is there any reason to
believe that the extent to which they may have failed in this result was sufficient to have jus.
tified or would have occasioned the abandonment of a'line recommended by its general adapta-
tion to the policy of the Government in this respect and in other particulars. .

Objections, however, which like this, are founded on the supposed intentions of Government,
are obviously of little weight, if their only effect shall be to set aside a boundary that satisfies the
Proclamation and Act in their more important requirements unless there be another line more
perfect to substitute,

A slight comparison is sufficient to show that the line claimed by Canada cannot support
this character.

Indeed, although there have not been wanting advocates of the Canadian claims who go
the length of asserting the coincidence of their line with the requirements of the Proclamation
and Act, yet it appears from the able Report before referred to (Messrs. Draper and Papineau).
that there are others who stop short of this point, and admitting that the line along the
southern highlands does not satisfy the terms of the Proclamation and Act, endeavour to bring
the northern line into the same predicament.

The line claimed by Canada at its commencement is required to eross from the north coast'of
the Bay of Chaleurs atits head to the opposite shore. This fact is admitted by the same gentle-
men whose Report has just been noticed to be at variance with the apparent meaning of thee
Proclamation and Act. Soon after, as is seen on the maps prepared by another of the Canadian
Commissioners, it diverges abruptly to the south for a long distance, giving oceasion to an
objection similar to that urged against the north line, of making an east instead of a south
boundary for Canada, if such an objection were available ; and it passes to the due north line
near Mars Hill on a general south-west course, in which respect, as also in occasional inter-
ruptions of continuity, it is as liable to criticism as the north lire.

Tt is, however, in the essential part of the description that the objection to the highlands
claimed by Canada becomes, as it is conceived, fatally irreconcilable with the Proclamation and
Act, inasmuch as these highlands do not divide the rivers that empty themselves into the
8t. Lawrence from the rivers that fall in the oppoesite direction, being in fact themselves sepa-
rated from the heads of the rivers falling into the St. Lawrence by the large river, the Res-
tigouche, and the valley it-passes through.

This boundary, too, divides the St. John River 220 miles below its source, and instead of
confining Canada to the St. Lawrence and her tributaries, it would give her a large portion of
the St. Johm, with the Tobique, the Madawaska, and St. Francis, important rivers falling into
the St. John, and the Restigouche from its source, with all its numerous and not insignificant
tributaries.

On the other hand the north line, after running among highlands from the north coast of
the Bay of Chaleurs ut its head without crossing its waters, pursues its course’along highlands
that divide the rivers that empty themsclves into the St. Lawrence from those that fall into
the sea to the Metiarmette, where the two lines meet and unitedly run to the Connecticut River
at the 45° N. latitude along highlands that continue to fulfil that essential requisite.

Comparing, then, the two boundarics, and in the interpretation of the documents and the
application of the facts, avoiding the extremes of verbal severity and unlicensed freedom, the
conclusion on the minds of the Commissioners is irresistible, that unless the language of the
Proclamation and Act shall be deprived of all distinetive meaning and a plainly expressed
intention in harmony with the nature of the subject, and consistent with a rationaland probable
policy shall be disregarded, the north range of highlands is the south boundary of the ancient
province of Quebee demanded by the Proclamation of 1763 and the Act of 1774. :

If this conclusion be not correct, the Proclamation and Act must be considered as having
failed of any operation as far as relates to this important boundary, for unquestionably the
south highlands cannot satisfy the descriptions either in their letter or spirit.
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The observations hitherto have been confined to the sonth line of Canada; but it is also
necessary to inquire into the west boundary of New Brunswick because ils settlement affects
the question between that province and Canada if the north highlands shall be adopted.

_After the due north line from the source of the St. Croix, asit has beenadjusted between Great
Britain and the United States, has fulfilled its distance, New Brunswick claims to be entitled
to remove it further west to the position it would have occupied had it been struck from the
western source of the River St. Croix instead of the morthern, and where it is contended it
ought to have been placed agrecable to the Treaty of 1783.

To sustain this claim, it is asserted that the line with the United States was settled conven-
tioually for quieting coutroversy, and not according to strict right.

In this view on the part of New Brunswick the Commissioners cannot concur,

The adjustment of the due north line between the United States and Great Britain was the
judicial and not conventional act of the Commissioners appointed under the Treaty of Gheut,
and it was subsequently acted upon, and has been finally ratified, by both Governments.

Whatever, then, may be individually thought of the correctness of the decision, it cannot
practically be questioned by the provinces; but it is conceived that the line must be treated as
occupying the true position designed by the Treaty, and concluding the claims of New Bruns-
wick to extend westwardly, Therefore, in auswer to the question on which the Commissioners
were required by the Right Hon. the Secretary of State first to give their opinion, they have
the honour to report that, in their opinion, a line can be drawn for the demarcation of the
provinces of Canada and New Brunswick which would satisfy the strict legal claims of each:
That is— :

Commencing at the point at which the extension of the due north line strikes the north high-
lands before-mentioned, and runniug along those highlands and reaching the north coast of the
Bay des Chaleurs at the highlands of Tracadiegash, agreeably to the accompanying map,
being that part of the line coloured green which lics between the letters A and B.

They further report that a tract of country lies between the north highlands westward of the
due north line, and the line of the United States, which, according to the strict legal rights of
the two provinces, belongs to neither, being included within thelines marked B C D on the map,
and which, in 1763, formed part of the ancient territory of Sagadahock.

The Commissioners deem it their duty further to report, that the line of division which the
strict [egal rights of the provinces, agreeably to the Proclamation and Act of Parliament and
Commissions thus demand, is at variance with the actual possessions of both provinces, and is
incompatible with their mutual advantage and convenience.

The inquiry, therefore, which was directed by the Hon. the Secretary of State to be made
by the Commissioners if they should find it impossible to discover a line satisfying the legal
claims of the provinces, is practically as needful as if that result had followed the investigations
under the first brauch of the subject.

Mr. Gladstone's directions are, “To consider how a line could be drawn which would com-
bine the greatest amount of practical convenience to both proviuces with the least amount of
practical inconvenience to either.”

Each province has exercised jurisdiction and extended its settlements as far as and along the’
Restigouche River for a considerable distance from its mouth, which thus has practically become
to that extent their boundary, although each has claimed a right to extend its line far beyoud.

Any attempt to alter this practical and subsisting division could net fail to be: very injurious,
without offering the prospect of any adequate benefit, and therefore, in this particular, the legal
line of division calls for modification; and it would be proper that a large portion of this terri-
tory north of the Restigouche should be confirmed to Canada, although lying to the south of
l]]?,er anci'ex;(tly-dcﬁned boundary, and according to that boundary being strictly a portion of New

runswick. :

A considerable portion of the country that lies to the west of the due north line, between the |

north highlands and the newly-settled United States line, the Commissioners believe would be
beneficially and properly assigned to New Brunswick, whether as regards the comparative

benefit to the two provinces, or their meritorious claims, or the interests and convenience of the
inhabitants,

Brunswick, and are familiar with the administration of its Jaws and usages; and the St. John
and its tributaries, the Madawaska, and the St, Francis, offer to them, through New Bruns-
wick, the most eligible mode of transport to market for their timber and other products of the
country, :

Over this territory New Brunswick for many years past has claimed and exercised owner-
ship and jurisdiction; has assisted its inhabitants in distress; and during the struggle with the
neighbouring State of Maine on the Boundary question, actively and at much inconvenience
and expense maintained her jurisdiction and possession, and, by her energy, for many years
assisted in frustrating the attempts at actual occupation made by parties from the State of |
Maine ; while Canada, removed from the scene of disquietude, remained passive.

Under these various considerations the Commissioners have mutually agreed to recommend a
conventional boundary between the provinces of Canada and New Brunswick, which they believe
will, agreeably to the desire of the Secretary of State, combine the greatest amount of practical
convenience to both with the least practical inconvenience to either.

The conventional boundary they propose is defined by the following lines: that is to say~—

That New Brunswick should be bounded on the west by the boundary of the United States,
as traced by the Commissioners of Boundary under the Treaty of Washington, dated August
1842, from the source of the St. Croix to the outlel of the Pohenagamook, thence north-easterly,”
by prolonging the straight line which has been laid down on the ground as the boundary of the

Lol VR =

The inhabitants of this portion of the country have chiefly settled under the authority of New {7
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United States, between the Tron Monument at the north-west branch of the River St. John,
and the Iron Monument at the said outlet of Lake Pohenagameok, until the line so prolonged
shall reach the parallel of 47° 50 of north latitnde, thence by a line. due cast to that branch of
the Restigouche River called the Kedgewick or Grande Fourche, then along the centre of its
stream to the Restigouche River, then down the centre of the stream of the Restizouche River
to its mouth in the Bay of Chaleurs, and then through the middle of that Bay to the Gulf: of
St. Lawrence, giving to New Brunswick the islands in the said Rivers Kedgewick and Resti-
gonche to its mouth at Dalhousie. '

This is a line which may be easily ascertained, defined, and marked with comparatively
Iittle expense, and with case and certainty. It gives to the provinces a convenient form, and
confirms to each its possessions and inhabitants: or if there is any exception, it is too incon-
siderable for notice in determining a question of this nature: and in every particular, as far as
the knowledge and belicf of the Commissioners estend, it divides the territory in dispute in the
manner likely to be most beneficial as regards the provinces comparatively, and as respects the
interest and convenience of the inhabitants.

The territory lying west of the due north line, which the ancient boundary leaves without
the strict limits of either province, comprises 4,400 square miles. OF these the proposed con-
ventional line will give 2,300 square miles to New Brunswick, and 2.100 square miles to
Canada ; and of the tract of country lying to the north of the Restigouche, which lies strictly
within the boundaries of New Brunswick, 2,660 square miles are assigned to Canada.

The seigniories of Temiscouta and Madawaska fall within the limits of New Brunswick alto-
gether, or very principally.

The Commissioners would have assigned them to Canada, had it been possible to do so
without much injury to the general arrangement.

They believe, however, that the inconvenience of separating them from Canada is more
nominal than real. The inhabitants are few, not exceeding 20 families of poor, humble settlers;

"The tenure of a large portion of these seigniories has been changed to common soccage by
legislative enactments at the instance of the owners, and it is belicved the proprietors of the
remainder will be content with a similar change.

There do not appear to the Commissioners to be any interests which the empire at Yarge has
in the settlement of this question.

All which is respectfully submitted by your Lordship's
Most obedient, humble Servants,
. Wt RoBinson, Captain Royal Engineers,
Brevet-Major.
G. W, M, Hexpersox, Captain Royal Engineers,
J. W. JonxsTo~E.

APPENDIX.

ToroscrarmicAL RePorT, and Description of the Plans and' Sketches, accompanying the
Report of the Commissioners on the Disputed Boundary, dated 20th July 1848.

No. 1. General Map of the Provinces of Nova Scotia, New Brunswick, and part of Canada
East, showing the Disputed Territory.

Tue Commissioners in the course of their duties upon the railway exploration survey,
and upon a former service, that of tracing and surveying the bouudary between the British
provinces of North America and the United States under the Treaty of Washington, dated
August 1842, have cither jointly or separately traversed and seen, with but trifling exception,
the whole of the territory now in dispute.

They have crossed and re-crossed it from the St. John and Restigouche Rivers to the banks
of the St. Lawrence, in four separate lines, at wide intervals apart.

They have been up the whole course of the St. John River to within a few miles of its
source in the highlands; and in New Brunswick they have traversed. with their lines and
their explorations, the mountain range lying between Mars Hill and the Bay Chaleurs.

They have compiled the general map from the best authorities open to them, viz., the Ad-
miralty charts, the surveys of the Commissioners of Boundary underthe Treaty of Washington,
Arrowsmith’s map of New Brunswick, and Bouchette’s Canada, &e.

The want of good maps, and correct information as to the topographical and physical cha-
racter of the interior of the country, have been the principal causc of the constantly-recurring
disputes which have now for more than half a century occurred in this part of North America,
and renderad necessary Commission after Commission for inquiry and research.

Much valuable information of the country has from time to time been obtained by the
various Commissioners ; but even yet the still wilderness state of the interior has prevented any
very accurate survey of it from being made.

The main rivers and relative situations ol the great lakes, and the outlets of the principal
streams are known; but the sources of the rivers and their courses, save of those portions
upon which settlements have been made, are not yet sufficiently well determined to be laid
down upon a mayp, more than in a very general way,

But extreme accuracy is fortunately not indispensable in this general map: it is deemed
sufficiently correct for the object of the present Report.

The topographical features of the country are remarkable, and sufficiently well-defined to
comment upon; and they have a strong bearing upon the subject under consideration.

The whole surface of the territory in dispute is of the most varied character ; undulating
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and broken into hill and dale;mountain and-valley; one'large and ever-recurring ' wilderness
of forest. 'Only a-few of the 'highest-mountzins are‘bare of trees: the country is everywhere
intersected by innumerable streams, rivers-and lakes,

But amidst the apparent confusion there may‘be traced two decided ranges of highlands
more or less continuous, extending through the whole conntry.

‘The great valleys of drainage are even more strikingly marked than the-highlands.

The first of these is the St. Lawrence River.

In looking at the map it will be seen that this river from Quebec to its:mouth, that s, to
the line crossing'over from ‘Cape’ Rosier-to-the -opposite’bank, passing to the:west-of the Island
of Antexosti, runs-nearly in a- straight: course (north-easterly) for a -distance of about 400 miles,
and is constantly-receiving -along this entire’length, numerous-streams which have their sources
in the-highlands to the southward.

The second great line of drainage runs in the same general direction, at an average distance
from it of about'SO miles, ‘'It'is formed by the valley of the upper St. John, the-valley of the
Restigouche, and the Bay of Chalcurs, which together, for an equal distance to the first line,
are constantly receiving along their whole course, and carry to the sea, the numerous streams
which take their rise in the same highlands with the tributaries of the St. Lawrence.

The commencement of this second line of drainage is near the source of the St. John River,
at a point marked C. on the plan, which is about 60 to 70-miles south-east of Quebec: itis
adjacent to, at the same time, the sources of the Metjaunette and‘Penobscot Rivers.

Near this point, the great chain of highlands coming from the heads of the-Connecticut
River, and of whose existence and characteras a true dividing ridge proceeding from the west-
ward there has never becn any dispute, begin to fall off greatly in altitude, and fork as it were
into two ranges of subordinate character.

The most northerly of the two ranges runs along the St, Tawrence, and contiuues on into
‘the district of Gaspé and conneets by the Tracadigash range with the western estremity of the
Bay of Chaleurs.

Its course is very irregular, but on an average it is at about 20 miles distance from the St.
Lawrence on the north, and at about 60 miles from the great parallel line of drainage on the
south,

This range of highlands throws down numerous-streams north and south, one portion of
which flow into the St. Lawrence, whilst the remainder find their way to the sea by the valleys
of the St, John and the Restigouche.

The opposite courses of thesz streams, their rapid currents, with the altitudes as marked on
the plans, demonstrate physically that therc is a very decided dividing ridge and water-shed
line along all this region, separating waters flowing northward into the St. Lawrence from
waters flowing in an opposite direction into the sea,

And we are of opinion that, if deemed necessary and essential, a line could, following this
range, be (raced and cut out on the ground, which should ‘be in literal - agreement with the
wording of the Proclamation of 1763, the Quebec Act of 1774, and the Governor’s Commissions,
and would form, in strict accordance-with the terms: used in-them, the southern boundary of
the. provinee of Quebec. On the plan, this line has been drawn and coloured green,

Passing from the termination of the 45th parallel of latitude, it runs along the dividing
ridge of the great chain of highlands from the-sources of the Connecticut River to the point C,
then along the-northern range of highlands, dividing everywhere along its course waters flowing
into the St. Lawrence, from waters Howing into the sca,as far as and round the sources of the
Metapedia River, -and from-thence, by the nearest course, along the highlands comecting with
the western extremity-of the'Bay of Chalears, intersecting no streams, and thereby infringing no
terms of the Proclamation and Act. .

Returning to the point C. The southern range .of highlands being a dircct continuation of
the greater chain, but of diminished altitude, runs easterly towards the Lake Keeagwagwam,
and from thence continues gradually falling off, and much breken in continuity to the
St. John,

The range appears again on the other side of this river, and.attains altitude and mountain
character at-the sources of the” Tobique, Upsalguitch, and Nepisiquit Rivers. It then falls
off again, and diminishes-as it approaches the Bay Chaleurs.

This range also throws ‘down innumerable streams in every direction, but the waters all
flow to the sea.

During the whole of its course, for 250 miles, not one portion of its avaters flows into the
River St, Lawrence,

A line along the dividing ridge could not be carried to the north coast .of the Bay Chaleurs,
without intersccting the main River St. John at a point 220 miles, nearly, from its source, and
also crossing the River Restigouche, near its mouth.

The mountains in the district of Gaspé to which the northern range along the St. Lawrence
is joined, obtain as great an elevation and mountain character as the great chain between the
Connecticut River and the point of branching off near C.

This modification of the great chain into two branches of subordinate character and more
doubtful continuity, has been the one great cause of all the disputes-and controversies which
have occurred.

Plan No. 2.

This shows the.country at the point where the disputed boundary commences, It was compiled
to.accompany and illustrate the report of- Captain Broughton.and -James Featherstonhaugh,
Esq., who were appointed by Lord Palmerston in 1840, to visit and report.upon that part of
the country, and the nature and extent of the northern range of highlands,

CANADA.



CANADA.

96 PAPERS relative to the DISPUTED BOUNDARIES

This map shows plainly, that following up the dividing ridge from the sources of the
Connecticut River as far as the point K, the boundary line may be continued on as a line
dividing waters foliowing in different directions, without any break or interruption over to the
northern range. and then along it eastwardly.

It has been contended that between the points K and I on this plan, the country is a flat
and extensive morass, unbroken by prominent ridges and projecting peaks, and that, therefore,
there is no connection between the ranges.

The distance may be about 30 miles.

The altitudes on the plan which ave taken and inserted from the report of those Com-
missioners, show that though flat and a morass, it is still very elevated land, and equally, or
even more so than many other portions of the two ranges running eastwardly.

In itare shown some of the sources of the principal streams of the country, viz., the Chaudiere,
the St. John, and Peunobscot Rivers.

Ttis to all intents and purposes, therefore, “highland,” and a dividing ridge for waters
flowing in contrary directions,

Plan No. 3.

A map drawn up and compiled under the direction of a distinguished scientific officer of the
United States Topographical Enginecrs.

This plan shows in the most claborate detail of figures, the heights of the various points
along both ranges of highlands,

Sketcl No. 4.

A bird’s-eye view of the country at the Bay Chaleurs.

This shows the mountainous nature of the country on the northern side, where thereis a
most unmistakable range of highlands, whilst on the southern side the features of the ground
are of a much more modified and humble character.

The mountains on the northern side, rise at once as it were from the sea, whilst on the south
side, to attain similar elevations, they must be sought far back in the interior of the country., -

By following the northern range of highlands, the first point actually dividing waters following
into the St. Lawrence, from waters flowing into the sea, is cbtained at about 43 miles,

Following any other line to the southward, is to avoid and not to seek a dividing point, and
it cannot be found at any single place between the Bay Chaleurs and the due north lines, or
indeed at any nearer point than that marked Con the general plan, that is, for a distance of
250 miles, and not then until after having crossed the Restigouche and St. John Rivers, which .
together carry off all the waters of the disputed territory to the sca.

Plan No. 3.

A copy of Mitchell’s map published in 1775.

This was considered the best map at the time, when the Proclamation of 1763 and the
Quebec Act of 1774 were framed. It is on record that this was much consulted aud used by
official persons up to, and after, 1783.  On this map, highlands are shown running along the
St. Lawrence, and continued on to the district of Gaspé and on the north of the Restigouche
River to the western extremity of the Bay Chaleurs. But none are delineated to the south of
the Restigouche River, or in that part of New Brunswick, lying anywhere between Mars Hill
on the St. John and the Bay Chaleurs.

The highlands claimed by the Commissioner for Canada (Mr. Wells) are not marked, and
may therefore be reasonably supposed could never have been contemplated as the Boundary
for the Provinces.

Plan No. 6,

This map appears to have been prepared by Mr. Arrowsmith, by directions from the Colonial
Offite, for the purpose of showing the various proposals which have been made for the adjust-
ment of the territory in dispute,

Upon these propositions we beg leave to offer the following observations :—

1+¢ Proposal—Sir Wmn, Colebrooke and his Council, 15th of January, 1845, proposed a
direet line from the junction of the American line on the River St. Francis to the angle above
the highest Canadian settlements on the Restigouche, where it changes its direction. At the
outlet of the Lake Pohenagamook, a large iron monument has been fixed by the Com-
missioners under the Treaty of Washington. This point, therefore, is well known, and can readil
be found, but the point at the angle of the River Restigouche is very apocryphal, and there
miglt be found great difficulty, in fixing it to agree with the views of the two provinces,

Already settlers, though few in number, have established themselves here and there,—one
as far up as the outlet of the Kedgewick River.

There would be very great difficulty in practically markiag out such a boundary.

To join by a straight line any two points at a great distance apart, whose relative bearings
with cach other are quite unknown, requires cither a very accurate survey by triangulation to
be previously made between them, or else to be done by astronomical observations.

In the present state of the country, the former method is scarcely possible.

By the latter method, it would require the latitudes of the two estreme points, and the dif-
ference of longitude between them to be very accurately determined. From these data their
bearings with the meridian could be calculated, and the line run. It would, however, be an
operation requiring time, careful observations, and the use of good astronomical instruments,
chronometers, &e.
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The 64 mile line between the two Iron Monuments at the north-west branch of the St. John CANADA.
and the outlet of the Lake Pohenagamook was thus done, aud marked on the ground. | — i
2nd Proposition~Lord Metcalfe and the Executive Council of Canada, April 1845, pro-| /! a2l
- . . e Y

posed the Restigouche River and the due north and south line, \‘ O

This boundary would require no further labour. It is already marked out on the ground. J firn AT {

It gives, however, to New Brunswick the least amount of territory of any of the propositions, ~ i/ {
aud totally cuts off from it the Madawaska settlement. f

3rd Proposition.—Mr. Street, July 1845, proposed the Restigouche, the Kedgwick River,
the southern boundary of the Madawaska Fief, and the junction of the American line on the
River St. Francis,

There would be great difficulty in practically marking out this boundary.

The point on the Kedgwick River is very indefinite, and might be difficult to agree
upou.

The relative bearings of the two extreme points would have to be determined under the
same difficulties as remarked for No. 1. proposition,

The boundaries of the Madawaska and Temiscouta Seigniories have only as yet been par-
ti(;llly and roughly marked. They are defined to be everywhere two leagues [rom the water's
edge.

o be accurately done, a detailed survey of the lake and river would be necessary.

4th Proposition,—Messrs. Draper and Papineau proposed the Restigouche River to the
due north line,—thence to the south-eastern corner of the Madawaska Fief,—thencc along the
south boundary. and down the Madawaska River, &e.

The only difficulty in practically marking out this boundary would be running the straight
line through the wilderness to join the two points given.

The distance between them being comparatively small, in this case it might probably be
done without astronomical observations, by making a rough survey, and running some trial
straight lines, and correcting proportionally the errors where found, until a true straight line
was obtained.

5th Proposition.—Lieut. Simmons, of the Royal Engineers, proposed a due east line from
the outlet of the Lake Pohenagamook to the River Restigouche.

This line would be easy of exeention,

6th Proposition.—Ihe proposition of Her Majesty’s Commissioners in the accompanying
Report,—viz., to prolong the 64 mile line between the Iron Monument at the north-west branch
of the St. John River, and the Iron Monument at the outlet of the Luke Pohenagamook, until
it reaches the parallel of 47° 50’ of north latitude, and thenceby a due-east line to the Kedgwick
River.

This boundary-line is easy of execution, and will form, if carried out and marked on the
ground, a well-defined, convenient, and practical boundary between the two provinces.

The determination of the point in latitude, 47° 50/, is the only thing requiring particular
attention.

To be done accurately, so as to prevent any controversy afterwards, it would require the
services of @ person competent to use an altitude and azimuth instrument in conjunction with a
portable transit.

The boundary-line between the two provinees, as thus suggested, cuts off, and gives to New
Brunswick, the largest portion of the aucient fiefs of Temiscouta and Madawaska, so long
considercd and held to be entirely Canadian.

But these seigniories are no longer held under their ancient tenures,

There is, in fact, but one seigniorial grant, dated 25th November 1683, which describes the
territory as extending three leagues in length along each of the two banks of the river named
Madawaska, near the St. John, and two leagues in depth back from the water’s edge.

Their superficial extent has been estimated at 279,400 acres, equivalent to 436 square
niles,

The whole of this seigniory was purchased some years back from the heirs of the Sieur dc Ja
Chenaye, and became the property of Sir John Caldwell.

Reserving a portion of it of about 20,000 acres, this gentleman sold the residue to a Dr.
Cummings, of Portland, in the State of iaine, to whose son, Mr. Nathan Cummings, the
property now belongs.
~ The portion reserved by Sir John Caldwell is now owned by his son, Sir Henry John Cald-
well, of Quebec.

The tenure of that part purchased by Dr. Cummings was changed under the provisious of
the Canada Tenures Act, ou surrender to the Crown, when Dr. Cummings received a grant in
fee simple to himself and heirs, '

With respect to the portion reserved by Sir John Caldwell, it is supposed also to have hiad
its tenure changed under the same Act,

This tract of country is still in a wilderness state. Its boundaries have never been com-
pletely laid out ; and there may be probably about 20 small families settled within its limits,

To these two individuals, therefore, and the 20 families, can it matter in the least to which
province the territory falls,

Its value consists at present chiefly from the lumber which is cut in the woods. The natural
channel for this to the market is through New Brunswick, by way of the Rivers Madawaska
and St. John.

-To the greater portion of them, if not to all, it will be more convenient to them to be
under the jurisdiction of New Brunswick than under that of Canada. .

Sheteh No. 7.~Taken from the top of a mountain on the south side of the Tobique River,

o
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New Brunswick. It shows the character of the country at the head waters of the Tobique,
Miramichi. and Nepisiquit Rivers.

Shetch No. 8.—Taken from a mountain near the Lake Metapedia, in Canada, from the top
of which the trces had been burnt. It shows the character of the mountains lying at the
head waters of the rivers flowing into the St. Lawrence. and those flowing into the Restigouche,

General Plan No 1.—The total superficial contents of the territory in dispute between the
two provinces is about 10,900 square miles. Of 1his, the portion lying west of the dus north
line (coloured red on the plan), and without the strict legal limits of both provinces, contains
4,400 square miles.

The portion east of the due north line, and lying north of the River Restigouche, between
it and the dividing ridge of the northern range of highlands, contains 2,820 square miles.
This territory is, de facto, held by Canada.

The angular portion at the Forks. contained between the Restigouche River, Kedgwick
River, and due north line, contains 160 square miles. Subtracted from 2,820, it gives the 2,660
square miles recommended in the Commissioners’ Report to be confirmed to Canada.

The portion lying south of the Restigouche River, and between it and the southern high-
lands, contains about 3.700 square miles.

The territory included within the bourdary formed by the prolongation of the Gt-mile
straight line until it reaches the parallel of 477 50’, thence by a line due east to the Kedgwick
River, and the due north line from the St. Johu River, amounts to 2,300 square miles.

Wn. RorixsoN, Captain Royal Enginecrs,
Brevet Major, -
G. W. M. Hexperson, Captain Royal Engineers.

(No. 13.) No. 8.

Cory of a DESPATCH from Lieut.-Governor Sir W. M. G, CoLEBROOKE
to Earl Grey.
TFredericton, New Brunswick,
Tebruary 8, 1848.
(Received Februnry 28, 1848.)
(Angwered March 6th, No. 172, page 100.)
My Lorb,

I 1avE the honour to enclose the copy of a communication which I have
reccived from Lord Elgin on the subject of the jurisdiction of the disputed
territory, pending the decision of Her Majesty’s Government on the question
of the boundary between the two provinces; also copy of my answer to his
Lordship, with a Minute which has been recorded by the Executive Council
on the subject.

I have, &c.,
(Signed) W. M. G. COLEBROOKE.
The Right Hon. Earl Grey,
&c. &ec. &e.

Euclosure 1 in No. 8.

Government House, Montreal,
Sir, January 29, 1848.

T pave the honour to transmit, for your Excellency’s information, a copy of a letter
from Mr. Pouliot, a magistrate of this province, respecting the maintenance of criminal
jurisdiction in the disputed territory pending the scttlement of the question of boundary between
Canada and New Brunswick by the Imperial Government. and of the reply which, after
consultation with the Attorney-General of Canada East, I have directed to be addressed to
him,

You will perceive that this reply is founded on the instructions contained in the Despatch
from the Sceretary of State, of the 8th April 1830, which defines the limits within which the
jurisdiction of the two provinces respectively should be exercised.

I have, &c,,

. (Signed) ELcin AND KINCARDINE.
His Excellency Sir W. M. G. Colebrooke,
&e. &e. &e.

Sub-Enclosure to Enclosure I in No. 8. .
Monsicur, Montréal, Janvier 18, 1848.

Av sujet de vos leitres, datées respectivement les 22 Novembre et 18 December,
dernicrs, demandant des informations quant & Dexercice des droits de jurisdiction dans le
territoire de Madawaska,
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J’ai ’honneur de vous informer par ordre du Gouverneur-Général, que d'apres les arrange-
ments arrétés par les autorités impériales, en attendant la decision finale sur la question des
frontieres entre le Canada et le Nouveau Brunswick, le Gouvernement du Canada devra
maintenir et exercer sa jurisdiction sur La lac Pemiscousta et la Riviere Madawaska, jusqu’ &
T'extrémité de 'octroi de terre fait a Simon Hebert & 'embouchure de cette riviere, ce qui
comprendra tout le fief Madawaska; et le Gouvernement du Nouveau Brunswick devra
maintenir et exercer sa jurisdiction, comme ci-devant, sur les autres parties du territoire en
litige, y compris ’élablissement de Madawaska sur la Riviere St. Jean, mais sans 'entendre en
remontant Ja Riviere Madawaska.

Ainsi vous pouvez employer pour le maintien de T'ordre et de la justice, dans le premiére
partie du territoire, tous les moyens que vous pourriez mettre sur en usage dans toute partie
Teconnue appartenir & cette province.

J’ai, &ec.,
J. B. Pouliot, Escurer, J. P, (Signé) D. Daxry, Secrétaire.
Riviere du Loup.
Monsieur, Riviere du Loup,

AUrIEz vous la bontéde me dire ol en est rendu la question concernant la démarcation
definitive des limites entre cette province et celle du Nouveau Brunswick, et de prier son
Excellence le Gouverneur-Général de nous informer, si en attendant la solution de cette
question Jes juges de paix de cette province doivent considerer le territoire de Madawaska tel
que désigné sur la carte de Monsieur Bouchette, comme faisant partie du Comté de Rimouski
et dans cette province, et prendre connaissance des délits qui se commettent et faire appréhender
les personnes qui en sont accuser.

Vous voudrez bien informer son Excellence que-cette localité est maintenant en état d'anar-
chie déplorable pour les personnes qui y font des affaires, aucuns jugements d’une cours soit de
cette province cu de celle de Nouveau Brunswick, ne peuvent y étre exécuter ; dernierement il y
a en des émeutes tris sérieuses, lorsques des officiers publics ont voulu mettre & execution des
jugements émanés des cours de ces provinces respectivement, un d'euxa ¢été tué dans ’exécution
de son devoir, et les coupables demeurent hors l'atteinte des lois et de la justice, en attendant
qu'on sache & quels officiers de I'une ou de 1’autre province, il appartient de prendre connais-
sance des {¢lonies et méfaits commis sur ce territoire,

Jai, &e.,
E. Parent, Escurer, (Signé J. B. Pouvror, J, P.
Assistant Secrétaire Provincial, Montreal,
Monsieur, Riviere du Loup, Decembre 18, 1847.

VeuiLLez dong, s'il vous plait, me donner une réponse immédiate sur lalettre que je vous
ai écrite le 22 Novembre dernier, pour demander quelques informations a son Excellence le
Gouverneur, concernant le territoire de Madawaska, afin qu'on sche a quoi s’en tenir sur les
plaintes qui nous son faites des felonies qui se commettent daus cette localité.

J’ai, &e.,
E. Parent, Escurer, J. P., (Signé) J. B. Pouriot, J. P.
Montreal.

- Enclosure 2 in No. 8.

Fredericton, New Brunswick,
My Lorp, February 8, 1848.

I 8AvE had the honour to receive your Lordship's letter of the 29th January, enclos-
ing to me the copy of one which you had received from a magistrate of the province of Canada,
respecting the maintenance of criminal jurisdiction in the disputed territory, pending the set-
tlement by the Imperial Government of the question of boundary between Canada and New
Brunswick, and also of your Lordship’s reply tothe magistrate, in which, after consultation
with ‘the Attorney-General of Canada East, your Lordship thas referred to the.mstructions
contained iin Sir George Murray's Despatch of the 1st April, 1830,

The House of Assembly now in Session having addressed me to.obtain copies of any recent
correspondence which .I may have held with your Lordship relative to the extension of the
Canada jurisdiction in the Madawaska territory, I have felt myself called on to bring the
subject under consideration of the Executive Council, a copy of whose minute I herewith
enclose. Your Lordship is doubtless aware, from the tenor of the previous correspondence on
this subjeet, that the jurisdiction in question has been uniformly claimed and exercised by the
provincial courts of New Brunswick, a claim which has been affirmed by them on a recent
occasion,

In regard to the homicide alluded to in Mr. Pouliot’s letter, no notice whatever had reached
me, nor does that magistrate mention the name of the party, or the time or circumstances
under which such an act was committed which would have enabled the magistrates of this pro-
vince, either to take cognizance of it or to report their proceedings.

As the question of boundary will, doubtless, in a short time be finally settled, I hope that
any conflict of jurisdiction may be avoided, and that the authority of the laws may in the
meantime be fully sustained and vindicated.

02
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On the advice of the Executive Council, I propose to transmit the correspondence by the
mail of to-day to the Secretary of State for the Colonies, and while they regard the matter
wholly as a question of jurisdiction within the competence of the Courts to decide, the Council
are nevertheless to support me in guarding, as far as possible, against any conflict of jurisdiction
pending the issue of the reference to Her Majesty's Government,

[ have, &ec.,
(Signed) W. M. G. CoLEBROOKE.
The Right Hon. Earl of Elgin and Kincardine,
&e. &e. &e, -

Enclosure 3 in No. 8,
Ix Councit, February 4, 1848,

Present:—

His Excellency the Lieutenant-Governor.
The Houn, George Shore,

The Hon. Hugh Johnston.

The Hon. E. B. Chandler.

The Hou, R. L. Hagen.

The Hon, Thos. Baillie.

The Hon, Alex. Rankin.

The Lient.-Governor lays before the Council a Despatch which he has this day received
from the Governor-General, containing a copy of the instructions given to a magistrate in
Canada, regarding the extension of the jurisdiction of that province over a part of the Mada.
waska settlement, pending the final decision of the question of boundary between the provinces,
in reference to which subject he has also received an address from the House of Assembly, and
he invites the Board to advise him as to the course which it will be proper to pursue,

Whereupon the Council advise that the Despatches of the Governor-General should be com-
municated to the House in answer to their Address, and in expressing their regret that there
should be any interference at this time in the jurisdiction which has been heretofore exercised
by the Courts of this province over the territovy in question, they cai only recommend that a
communication should be made on the subject to Her Majesty’s Government. '

Extract from the Minutes,

(Signed) Rr. Fuutox.
(No. 172.) No. 9.
Cory of a DESPATCH from Earl Ggrey to Lieut.-Governor Sir W, M. G.
COLEBROOKE.
Sir, Downing-street, March 6, 1848.

I nave received your Despatch, No, 13, of the 8th February, enclosing
copies of correspondence in which you have been engaged with the Governor-
General of Canada on the subject of the jurisdiction of the disputed territory
pending the decision of Her Majesty’'s Government on the question of the
boundary between Canada and New Brunswick. ,

I shall receive, I hope, very shortly the Report of the Commissioners
appointed to inquire into the merits of this question, and no time will then be
lost in taking such measures as may be necessary and proper for closing the
discussion between the two provinces. Inthe meanwhile I am of opinion that
the instructions which were issued by Sir George Murray in 1830 constitute
the best and most convenient limits within which the jurisdiction of these pro-
vinces should be respectively exercised, and it appcars to me that the letter of
Mr. Daly, of the 18th January 1848, expresses views which substantially
coincide with those of the instructions in question.

1 have, &c.,

(Signed) GREY.
Lieut.-Governor Sir W. M. G. Colehrooke,
&e. &c &e.
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(No. 32.) No. 10.

Cory of a DESPATCH from Lieut.-Governor Sir W. M. G. COLEBROOKE
to Earl Grey.
St. John's, New Brunswick, April 5, 1848;
{Received April 20, 1548.)
My Lorb,

I savE had the honour to receive your Lordship’s Despatch, No. 172,
dated the 6th of March, on the subject of the jurisdiction of the disputed ter-
ritory, pending the decision of the question at issue between Canada and New
Brunswick, and in reference to the instructions issued by Sir George Murray,
in 1830, to which reference has frequently been made in the course of these pro-
tracted discussions. The correspondence will have shown that the decisions of
the Courts of this province, where questions of jurisdiction have arisen, have not
been governed by the limitations so prescribed, and that in a case of appeal to
the Supreme Court which I had occasion to report, a more extended jurisdic-
tion was affirmed to belong to New Brunswick, by which decision the interests
of the party concerned in the appeal were materially affected.

I shall consider it my duty formally to communicate a copy of this corres-
pondence to the judges, but under the circumstances it is gratifying to thelocal
Government to learn from your Lordship’s Despatches that measures are likely
soon to be taken for finally closing the discussion between the two provinces,

I have, &c.,
The Right Hon. Earl Grey, (Signed) W. M. G. COLEBROOKE,

&e. &e. &e.

(No. 97.) No. 11.

Cory of a DESPATCH from Lieut.-Governor Sir Epmunxp HEeap to
Earl Grey.
Government House, Fredericton,
October 26, 1848.
(Received Nov. 15, 1848.)
Answered Nov, 22, 1848, No. '79, page 102.
My Lok, ( y ’ Pag )

THE enclosed Memorandum will convey to your Lordship the opinion
of myself and my Executive Council with reference to the Report of the Com-
missioners on the Canada Boundary.

I earnestly hope, for the sake of this province, that the question may be
speedily settled ; and I will only add, that if the matter can be in any manner
facilitated by my conferring with the Governor-General, I shall be ready to
undertake the journey, whatever may be the season at which your Lordship
may desire me to do so.

The Right Hon. Earl Grey, (Signed)
&e. &e, &ec.

I have, &c.,
EDMUND HEAD.

Enclosure in No. 11,
In Councrr, 26th October 1848,
Present— .
His Excellency the Lieutenant-Governor, &ec., &ec.

Tue Lieutenant-Governor and Executive Council of New Brunswick having considered
the copy of the Report of the Commissioners on the disputed boundary with Canada, furnished.
by Her Majesty’s Secretary of State, are of opinion— \

That the proposition recommended by the Commissioners should be assented to by New
Brunswick, and received as an equitable settlement of the question so long pending.

In doing this, however, at once and without hesitation, it is thought right to observe—

1. That by this recommendation it is proposed to take from New Brunswick 2,660 square
miles, to which the Commissioners, having once settled the line of highlands, report New
Brunswick to have an undoubted legal claim, whilst there are given to her in return 2,300
square miles of a territory to which the claim of New Brunswick is, {0 say the least, as good as
that of Canada.

2. 'Ihe Lieutenant-Governor and Council do not admit the soundness of the arguments by

-

which the Commissioners seck to prove that New Brunswick has no legal claim on any terri.
tory west of the due north Jine. .
The Government of New Brunswick have, however, the fullest confidence in the justice of
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. i . .
CANADA. | Her Mujesty's Government, and as they trust Her Majesty may be advised to act on the
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No. 12,

No, 13.

Page to1.

No. 14,

Page 109,

| recommendation of the Commissioners, they do not think it expedient to discuss questions
t _which, in that case, wonld be purely speculative,

The Government of New Brunswick are anxious to express their hope, that whatever the
decision of Her Majesty may be, that decision may be embodied in an Act of the Imperial
Parliament on the carliest opportunity ; and they would desire that such Act should contain a
clause declaring the tenure of all lands transferred by it to New Brunswick to be common
soccage,  They think it expedient, moreover, that any such Act should give express powers
to the Governor-General of Canada and the Licutenant-Governor of New Brunswick, acting
jointly, to decide all questions relating to the disputed timber dues, or concerning real propertj'(’,
and arising out of the settlement of the Boundary question. The Governor-General and the
Lientenant-Governor might, if thought proper, be empowered to appoint some one Referee or
Commissioner to whom such questions might be referred.

Extract from the Minutes,
(Signed) R. FuvTox,

(No. 98.) No. 12,
Cory of a DESPATCH from Lieut.-Governor Sir EnyMuNp Heap, Bart., to
Earl Grey.

Government House, Fredericton,
October 26, 1848.
(Received N ov. 15, 1848,)
(Answered Nov. 22, 1848, No. £0, page 102.)
My J.orp,

I nave to acknowledge your Lordship’s Despatch of the 9th of Septem-
ber (No. 57), instructing me to take the necessary measures for repaying, from
provincial funds, the proportion of the sum advanced by Her Majesty’s Govern-
ment on account of New Brunswick, in connexion with the Commission for
determining the boundary between that province and Canada.

I am desirous of knowing whether I am to understand that one-half of the
whole sum of 1647 17s. 8d. is the proportion considered as falling upon this
province, and also whether your Lordship sces any objection to the sum (what-
ever it may be) being defrayed from the procceds of the duties on timber cut
on the disputed territory, which proceeds are now in the hands of the Central
Bank of New Brunswick. This coursc is rccommended by my Executive
Council, and I sce no objection to it.

The Right Hon. Earl Grey, . I have, ‘&c,,
&e. &e. &e. (Signed) EDMUND HEAD.
(No. 79.) No. 13,

Cory of a DESPATCH from Earl Grey to Lieut.-Governor Sir Epmunp
Hzap, Bart.

Sir, Downing-strect, November 22, 1848,

I HAVE to acknowledge the receipt of your Despatch, No. 97, of the 26th
of October, enclosing & memorandum containing the opinion formed by your-
self and by your Exceutive Council upon the Report of the Commissioners on
the boundary in disputc between Canada and New Brunswick.

I beg to assurc you that I shall not fail to bear in mind the recommenda-
tions of your Council whenever the time shall arrive for the final arbitration
of the question, but that I am not prepared to make any further statement on
the subject until I shall be in possession of the views of the Governor-General
and Council of Canada, to whom the -Commissioners’ Report has been referred.

Lieut.-Governor Sir Edmund Head, Bart,, I have, &c.,
&c. &e. &e. (Signed) GREY.
(No. 80.) No. 14.

Cory of a DESPATCH from Earl GreY to Lieut-Governor Sir Epmuxnp
Heap, Bart.

Sir, Downing-street, November 22, 1848.

I avE the honour to acknowledge the receipt of your Despatch, No.
98, of the 26th of October, relative to the repayment of the sum advanced by
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Her Majesty's Government on account of the settlement of the boundary line
between New Brunswick and Canada.

I have to acquaint you, in answer, that you appear, according to the accounts
rendered by the Commissioners, to have correctly assumed that the amount to
be paid by the province under your government is a moiety of the sum of
164/ 17s. 8d., and that [ am aware of no objection to its being defrayed, as
proposed, from the proceeds of duties levied on timber cut on the territory in
dispute, provided that fund is free from prior charges, and available for such a

purpose.
. I have, &ec.,
Lieut.-Governor Sir Edmund Head, Baxt., (Signed) GREY.
&c. &ec. &e.
(No. 40.) No. 15.
Cory of a DESPATCH from Lieut-Governor Sir Epmuxp Heap to

Farl GREY.

Government House, I'redcricton,
April 13, 1849,
(Reccived Muy 15, 1849.)
(Answered May 22, 1849, No. 133, page 103.)
My Lorbp,

I BavE the honour to enclose a joint Address from the Legislative
Council and House of Assembly to Her most Gracious Majesty, praying for an
carly settlement of the boundary line between this province and Canada, which
was this day presented to me.

I have, &c.,

The Right Hon. Earl Grey, (Signed) EDMUND HEAD.
&c. &e. &c.

Enclosure in No, 15.

To THE QUeEN"s Most ExceLLENT MAJKSTY.

The humble Address of the Legislative Council and House.of Assembly of the pro-
vince of New Brunswick, in General Assembly convened.

May 1t rLEASE YOUR MAJESTY :(—

WE, your Majesty’s devoted subjects, the Legislative Council and Assembly of New
Brunswick, beg leave to approach your Majesty with assurances of our sincerc attachment to
your Majesty's person and government.

We had hoped that ere this the long-pending dispute respecting the boundary between this
provinee and Canada would have been definitively settled ; and we therefore regret that no
intelligence has yet been received of the determination of your Majesty’s Government on this
jmportant subject.

Respeetfully urging upon your Majesty’s Government the necessity for an early settlement of
this question, we humbly pray your Majesty that such steps may be taken by your Majesty's
Government as will secure to your Majesty's subjects in this province their just rights to the
territory in dispute, and establish the boundary line between the provinces.

WitLiay Brack,.P.L.C.
J. W. WeLpEN, Speaker of the Assembly,

(No. 133.) No..16.
Cory of a DESPATCH from Earl Grey to Lieut.-Governor Sir EpMonp
Heap, Bart.
Stx, Downing-street, May 22, 1849.

I nave to acknowledge the reccipt of your Despatch, No. 40, of the
13th. April last, enclosing an address to the Queen from the Legislative Council
of New Brunswick, praying for an early settlement.of the question respecting
the boundary line in dispute between Canada and New. Brunswick.

I have to request that you will inform the Council that I have laid their
Address before the Queen, but that it will not be in my power to tender any

™ CANADA.

No, 15.

Encl. in No. 15

No. 16.

Page 103,
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caxapa.  advice to Her Majesty until I shall be in possession of the views of the Canadian
- Government on the subject, to which I have again directed the attention of the
Earl of Elgin,
I have, &c.,

Licut-Governor Sir Edmund FHead, Bart, (Signed) GRLY.
&c. &e. &c.
No. 7. (No. 367.) No. 17.

Cory of a DESPATCH from Earl Grey to Governor-General the Earl of
Erciy Axp KINCARDINE.
My Lorp, Downing-strect, May 22, 1849,
Page &3, Wit reference to my Despateh No. 270, of the 26th of August, trans-
mitting the Report of the Commissioners upon the boundary line, in dispute
between the provinces of Canada and New Brunswick, [ have the honour to
acquaint your Lordship that I have received an address to the Queen from the
Page i, Legislative Council of New Brunswick, praying for an carly settlement of this
question, and 1 have thercfore to divect your attention to this subject, in order
that Her Majesty’s Government may be placed in possession of the views of
vourself and of your Council, preparatory to adopting any final decision upon
the respective claims,
I have, &c,,

The Earl of Elgin and Kincardine, (Signed) GREY.
&e. &e. &e.
No. 1s. (No. 159.) No. 18,

sopy of a DESPATCH from Governor-General the Earl of ELciN axp
Kixcarnise to Earl Grey,
Government House, Toronto, March 9, 1850.
(Ruceived April 2, 1850.)
(Answered April 11, 1850, No. 483, page 130.)
My Lorp,

Page &3, Wirn reference to your Lordship’s Despateh, No. 270, of the 26th
August 1848, transmitting the copy of a Report drawn up by the Commis-
sioners appointed by the Queen to investigate and report upon the respective
claims of Canada and New Brunswick to the territory ceded to Great Britain
by the Treaty of Washington, I have the honour to enclose herewith the copy

_——— of a Minute of the Kxcecutive Council, and of a Report by the Commissioner of
Crown Lauds. The latter document displays considerable rescarch and know-
ledge of the question at issue, and I cannot but think that it brings to light
some points [avourable to the claims of Canada, to which the attention of Her
Majesty's Commissioners was not directed when they drew up their Report. 1
have furnished copies of the Minute in Council and Report, herewith enclosed,
to the Licutenant-Governor of New Brunswick.

[ have, &c.,
(Signed) ELGIN AND KINCARDINE.,

e

e

The Right Hon. Earl Grey,
&e.  &e.  &c

e eem e

Enel 1 in No. 18, Euclosure 1 in No. 18,

Extract from a Rerort of u Committee of the Exccutive Council, dated 23rd February,
1830 ; approved by his Excellency the Governor-General in Council on the same day.

“ The Committee of the Exccutive Council have had wuder consideration, on your
Excellency’s refererice, a Report from the Commissioner of Crown Lands upon the disputed
boundary lines between this province und the province of New Brunswick, with the maps
thereto annexed, and likewise the Report of the Commissioners appointed by Her Majesty’s
Government on that subject which is also annexed thereto.

" The Committce of Council after giving 10 the subject their most carcful consideration, find
themselves unable to recognise the justice or equity of the recommendation of the Imperial
Commissioners, which in their judgment wounld, il" carried into effect, divest this province of a

, large and valuable portion of territory for the speeial benelit of New Brunswick, The Com-
‘ . mittee of Council feel it unnecessary to enter at any length into the subject, which has been
A -..»),.'\ most ably treated in the Report from the Commissioner of Crown Lands, in which the Com-
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mittee entirely concur so far as regards the merits of the respective claims to the disputed
territory, 'The Committee of Council observe that the Commissioner of Crown Lands has,
with a view of compromising the matter in dispute, recommended the surrender by Canada of a
large portion of territory to which it is, in the opinion of the Committee, clearly cutitled.

“* However advisable such a compromise might be, the Commiutee of Council are not
prepared to recommend it without the sanction of the Legislature; but they ave respectfully
of opinion that the sense of the Canadian Parliament should be taken on the subject during its

next Session.”
(Signed) J. Josern, C. E, C.
(Certified.)

Euclosure 2 in No. 18.

Crown Land Department, Montreal, ;
) January 27, 1849, :

Having attentively perused the Report which hag been drawn up by the Commissioners
appointed by Her Majesty, dated at Halifax on_the 20th July 1848, to investigate and report

upon the respective claims of Canada and New Brunswick to the territory « ceded” to Great

Britain by the Treaty of Washington, which the Right Honourable Earl Grey, Sceretary. of
State for the Colonies, has abstained from submitting to the consideration of Her Majesty, until
he had lcarned the opinion which the authorities in Canada and New Brunswick entertain
upon it, but trusts that both provinces will regard the result of the inquiry as satisfactory, and
as fairly determining upon their respective claims, .
The undersigned, in obedience to your Excellency's order of reference. has the honour of
most respectfully submitting for the consideration of your Lordship the following observations
relative to the various grounds of argument contained in the Report just referred to, which
have led the Commissioners, as the result of their operations and inquiries, to reject the line of
boundary claimed by Canada, and to substitute another whereby upwards of onc and a half
millions of acres of its present public lands lying north of the Rivers St. John and Restigouche ;

would be cut off, besides about 2,000 square miles south of the Restigouche, which are thereby -

transferved to New Brunswick. ;

The Secretary of’ State for the Colonies, the Right Honourable Mr. Gladstone, in indicating
the duties that would devolve upon Captain Pipon and Captain Henderson, the Commissioners
appointed by Her Mujesty for the adjustment of the ditferences existing between Canada and !
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New Brunswick, instructed them, that after actually inspecting the territory in disYut.e, as far as ynstructions to the

such inspection should be requisite, they should prepare such plans and maps of the country as

Commissioners for

might be sufficient for the full explanation of the controversy, and that duty being performed, the adjustment ofa
they were directed to consider, with Mr. Johnstone, their colleague Commissioner, whether any line of boundary. _

line could be drawn for the demarcation of the two provinces which would satisfy the strict
legal claims of each, ' ,

Should it be found impossible to discover such a line, the three Commissioners were then to
consider how a line could be drawn combining the greater amount of practical convenience to
both provinces, with the least amount of practical inconvenience toeither, adverting at the same
time to such interests, if any such there were, as the empire at Jarge might have in the adjust-
ment of that question, . :

And the three Commissioners were instructed to prepare and transmit to Her Majesty’s
Secretary of State having the department of the Colonies, the result of their inquiries, and a
Report of their conclusions on both of these questions, sustained by such proofs and arguments
as may appear fo them collectively to be necessary in support of those conclusions.

Major Robinson (appointed by Her Majesty to succeed the late Captain Pipon, and Captain

Henderson) having accordingly effected the needful exploration of the country in dispute, and Explovations
prepared the maps and other papers proper for the explanation of the controversy, and together ¢ffected on the

with Mr, Johnstoue considered the subject, they together submitted the Report now referred, disputed teritory,

The consideration of the grounds of argument adduced by the Commissioners in their
investigation of the respective claims of both provinces, under the instructions of Mr, Glad-
stone, will now be taken up as briefly as the subject will permit in the order pursued in the
Report. :

Accordingly the first subject of inquiry to which the attention of the Commissioners has been First subject of

specifically called, the nature of which manifestly evinces the desire of Her Majesty’s Govern- inquiry.

ment to mete out equal justice to the provinces at issue, in the adjustment of a line of bounda
between them, is, whether a line can be drawn for the demarcation of both provinces which
can satisfy the strict legal claims of each,

As a just and proper construction upon the import of the words  strict legal claims of each,” Importof the words
seems in the first place of material importance towards an equitable adjustment of the line of ;5trict Jlegal

demarcation desired, a proportionate, degree of weight will atiach to the deliberations of the
Commissioners, according as it.shg]l be found that they have based their'conclusions upon
titles consistent with the meaning jof the terms « strict légal claims of each,” sustained by

proofs and arguments in support ofithese conclusions.

. o

cJaims.”

The Corhmissioners preface -theirideliberations on this question by sta.ting,a that the question Deliberationsofthe

of the investigation being to ascerfain the boundaries assigned to the provinces after they came Commissioners.

under the dominion of Great Britain, the question is not controlled by any previously existing
extent of territory or jurisdiction, Rnd proceed at once to the consideration of the Proclamation
of the 7th October 1763, as being, the first subject of examination, and as forming in their
opinion the foundation™of the titles3to be considered. ' p :

.....
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Now according to a just and impartial import of the terms < strict legal claims of each,”
which can but have reference to claims based upon ancient possessions, rights or titles derived
Ly grants, concessions from competent authorities, or from sovereigns respectively of Canada
and’ New Brunswick, the Proclamation of 1763 cannot be considered the first subject for
examination, nor the foundation of the titles to be considered, as it in fact only assigned (in
crecting the Government of Quebec, East Florida, West Florida, and Grenada) boundaries to
the province of Quebec, the southern boundary of which became, by inference ouly, the
boundary of Nova Scotia, if indeed they were conterminous countries, The Commissioners
would appear not 1o have conformed to the terms of the instructions, in not first investizating
the title of Nova Scotin, which was already a British province, and the older of the British
possessions at the period of the Treaty of 1763, situate at the eastern extremity of the peninsu-
lar country, between the St. Lawrence and the Atlantic seaboard, as the first subject for
inquiry should have been, what were the northern limits of Novia Scotia at the Treaty of
1763." The first public document in reference to Nova Scotia is the Treaty of Utrecht, dated
in April 1713, whereby France ceded to England for ever, Nova Scotia and Acadia, “ accord-
ing to its ancient limits,”* and under which title, England held that country at the date of the
Treaty of 1763.

Anterior to this cession, Acadia had been divided by Louis XIII., in the year 1638, into two
separate governments, that of the Etchemins, which may now be identified with the province
of New Brunswick, embracing the grauts to Charles de St. Etienne Sieur de'la Tour, dated
1ith February 1638, of “Le Fort et habitation de la Tour, situé en la Rivicre St. Jean entre
“les 43" et 46° de latitude. ensemble les terres prochainement adjacentes a icelui dans
“T'étendue de cing lieues au dessus de la Riviege St. Jean, sur dix lieues de profondeur dans
“ les terres, tenir le tout en Fief mouvant et rélevant de Quebec,” and also the grant to Sieur
de Rasily, ou the River and Bay of St. Croix, both situate in the territory called «des Etch-
emins,” over which Mr. de Aulnay de Charnisay was appointed in 163 ,'Lieutenant-General,
with the following limits,—*% prendre depuis le milieu de la terre ferme de la Baie Francaise,
“en tirant vers les Virginies,” &c., and that of Acadia, the ancient Souriquois, « depuis le
“ milieu de la dite Baie, jusqu’au détroit de- Canseau.”

The territories into which ancient Acadia was thus divided, namely,} the Etchemins, part of
which afterwards composed the province of Sagadahee, called by the French la Nouvelle
Lcosse and Souriquois] or Acadia, known as Nova Scotiy, appears to have been delineated
with some degree of accuracy on the accompanying map A, of P. Cornelli, Cosmographer to
the Republic of Venice at Paris, in 1689, being only one year after the Treaty of Breda, which
restored to France her possessions in the great peninsula, known under the designation of * le
pays appelé I'Acadie,” which, subsequently conquered by England, were again, by the T'reaty
of Ryswick, brought under the dominion of France in 1697.

On this map A, which with the map B, are copied from the maps accompanying the
important Report of Colonel R. Z. Mudge, and G. W. Featherstonhaugh, Esquires, Com-
missioners apointed by the British Government in 1839, to explore the disputed territory
under the sccond article of the Treaty of 1783§ is distinctly drawn the line of demarcation
Letween the territories of Etchemins, the « Nouvelle Ecosse™ (Sagadahoc). situate in ancient
Acadia (coloured green) on the Atlantic scaboard. and Canada on the St. Lawrence (coloured
vellow), which line, beginning at the head of the Bay des Chaleurs, takes a south-west course,
leaving the River Ristigouche and Lake Matapedia on the north, within the country of
Canada, and crossing the River St. John to the eastern boundary of La Nouvelle Ecosse (at
present the State of Maine), thence passes more westerly round the head waters or sources of
ihe Kennebee and TPenobscot Rivers, and south of the head waters of the River Chaudiere
emptying into the « River of Canada.” to the eastern boundary of New England.  The map
B. likewise important as being published by L’'Escarbot in 1609, who was personally
acquainted with, and aided in the earliest settlements of the French colony of Acadia, having
accompanied Sieur de Poitrincourt || on his second voyage to America in 1606, exhibits in-the
clearest mauner, the territories of Ltchemins and Souriquois, mentioned in the Letters Patent
grauting the territory of Nova Scotia to William Alexander, liarl of Stirling, in 1621, com-
prising the ancient colony of Acadia. as conterminous with Canada, or La Nouvelle France,
and whereon are also represented certain ranges of mountains at the sources of the Penobscaot,
which are unquestionably identical with the well-known heights and Alpine country of Maine,
which trends north-eastwardly towards the head of the Bay des'Chaleurs, and another more
northerly ridge near the shores of the River St, Lawrence,

These natural features of country are also distinetly shown on the accompanying map C,
published at Paris in 1632, by Sieur de Champlain, exhibiting the well-known range of
mountains lying at the sources of the Penobscot and Kenncbec Rivers, and extending north-
eastwardly across the River St. John to the head of the Bay des Chaleurs ; and the range of
mountains bordering on the River St. Lawrence, from or near Quebecto the Monts de Notre
Dame in Gaspé. South of which latter range are inserted the words La Nouvelle France,and
the words Etchemins and Souriquois (the tracts which composed the country known as
Acadia or Nova Scotia), -inserted south of the mountains lying at the sources of the-Atlantic
rivers, or range first above mentioned.

It is therefore evident that the ancient colonies of Acadia and Canada, or-“le-pays de la
Nouvelle France,” were conterminous possessions of France at the -period of the Treaty of
Utrecht, and therefore, whatever were the northern limits of Acadia in the Letters Patent

* Twelfth Article of the Treaty. + Extract No. 4. * '2 Extract No, 8,
¢ Extract No, 1. I} Extract No. 12.
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thereof to Sieur de Monts in 1603, as ceded by the above Treaty to England in 1713,* under
the designation of Nova Scotia, became the southern boundary of Canada, namely, the 46° of
north latitude.}

Thus stood in regard to the contiguous country of Canada, the boundaries of Nova Scotia, or
Acadia ceded by the Treaty of Utretcht, and confirmed to England by the Treaty of Aix.la-
Chapelle in 1748 ; and it was not until the peace of 1763 when the general cession by France
of all its possessions in North America, wherein the cession of Nova Scotia is specifically
confirmed, that the boundaries of the province of Nova Scotia were defined, that is, in the
Royal Commission to Montague Wilmot, dated 2lst November 1763, appointing him
Captain-General and Governor-in-Chief over the province of Nova Scotia, wherein the limits
of that province are described as follows:. “To the northward, our said province shall be
bounded by our province of Quebec as far as the western extremity of the Bay des Chaleurs
to the castward by the said bay and the gulf of St. Lawrence, and to the westward (although
our said province hath anciently extended, and doth of right extend as far as the river Pen-
tagoet or Penobscot, it shall be bounded by a line drawn from Cape Sable across the entrance
of the Bay of Fundy to the mouth of the River St, Croix, by the said River to its source,
:(gld by a line drawn, due north, from thence to the southern boundary of our colony of

uebec.

Then according to the historical statement above given, Nova Scotia or Acadia, agreeably
to its ancient limits, “did not estend further north than the 46° of north latitude,” I and,
consequently,. its ancient limits fall short of attaining the line of boundary claimed by Canada
in the present controversy.

The consideration of the legal claims of Canada in respect to its ancient limits under the
import of the terms herein-above adverted.to, as to the title of Canada, will next be taken
up.
pBy the treaty of.peace concluded at Paris on the 10th February 1763, the king of France
renounced all pretensions he had heretofore or might form to Nova Scotia or Acadia in all its
parts and guarantees, the whole of it, and all.its dependances to Great Britain; ¢ moreover,”
cedes to “ His Britannic Majesty full right to Canada, with its dependencies,%as well also as
the Island of Cape Breton,” &e. &c.

In erecting the extensive-and valuable acquisitions secured to England by the treaty of
peace into certain distinct Governments, the Royal Proclamztion of the 7th October 1763,
declares < the Government of Quebec, bounded on the Labrador coast, by the River St, John's,
aud.from thence, by a line drawn from the head of that river through the Lake of St. John,
to the south end of the Lake Nipissing, from whence the said line crossing the River St,
Lawrence, and the Lake Champlain in 45° of north latitude passes along the highlauds which
divide the rivers that empty themselves into the said River St. Lawrence from those which fall
into the sea, and also along the north coast of the Bay des Chaleurs and the coast of the Gulf

of St. Lawrence to Cape Rosiers, and from thence crossing the mouth of the River St. Lawrence,

by the west end of the island of Anticosty, terminates at the aforesaid River of St, Lawrence.”

It is not pretended in the arguments that have been urged on the part of Canada in the
preseut controversy, that the Imperial Act of the 14th Geo. IIL., chap 83, in altering certain
arrangements made in the Royal: Proclamation above cited, relative to certain parts of the
territory of Canada and the settlements of the inhabitants of the province of Canada, alterssub-
stantially the boundary described in that Proclamation, butit is clearly apparent from the
spirit. and the policy of the provisions of that Act, that the desire and intentions of the Par-
liament of Great Britain, were to secure to the inhabitants of the provinece of Quebec (number-
ing 65,000 at the Conquest), the free enjoyment of the established form of constitution and
system of laws by which their persons and properties had been protected, governed, and
ordered for a series of years:from the first establishment of Canada,

"All the possessions of the inhabitants of Canada at the conquest of 1759, that is, the various
concessions of -fiefs or seigniories, made by the intendants and governors of Canada, the settle-
ments and fishing. establishments within the territory called Canada. were then intended to be
cornprised within the limits of the province of Quebee, and subject in matters of controversy to
be decided according to the laws and usages of Canada.§

It is therefore necessary to inquire, what was the extent of Canada at the conquest, and how
it occupied with Acadia, the space of country lying, between the St. Lawrence and the Atlantic
seaboard, and how the partitioning of this territory, under the Proclamation of 1763, according
to the pretensions of New Bruunswick, would affect the’ rights of . Hér Majesty’s Canadian
subjeets,. sccured to them by, the Imperial Statute of 1774, .which declares, that all territories,
islands, and countries in North America belonging. to the Crown of Great Britain,  bounded
on.the south by a line from the . Bay des Chaleurs along the highlands, which divide the rivers
that empty themselves .into the River St. Lawrence from those which fall into the sea, to a point
in the 45° of north latitude, on the eastern bank: of the River. Comnecticut, keeping the same
latitude directly. west, through the Lake Champlain, until; in.the same.latitude it meets the

River St. Lawrence, from. thence, &c., to be part and parcel of the province of Quebec,.

as.created by . the Proclamation of 1763.” )

By.the treaty of peace, it is plain, France ceded all its possessions on the continent of North
America, comprising, Canada and Acadia ; that these countries were known to be contiguous
territories at the time of the Conquest, appears further evident by the preambles to the 38th
and 39th Articles of the Capitulation, signed at Montreal; on the 8th September 17607

® Extract No. 2. t+ Extract No. 3.
} Extracts Nos. 5and 6. § Soction.
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Art, XXXVIII,, siz., « All the people who have left Acadia, and who shall be found in
Canada, including the frontiers of Canada, on the side of Acadia, shall, &e. &c." )

Art. XXXIX, «None of the Canadians, Acadians, or French, who are now in Canada
and on the frontiers of the colony, on the side of Acadia, Détroit, &c. &e.”

The consideration, therefore, of the nature of the boundaries assigned to the province of
Qucbee. by the Proclamation of 1763, must be interpreted according to the spirit of the
Quebze Act, and this appears to be necessary with the view of determining what were the
limits of Canada at the period of its earliest settlement.

This important branch of the inguiry having alrcady been ably and satisfactorily supplied
in the Report above alluded to, of Colonel Mudge and Mr. Featherstonhaugh, this ‘seems the
fitting place to advert to the nature of the service intrusted to them.

By their instructions, the Royal Commissioners were directed to proceed to New Brunswick
for the purpose of making investigation, respecting the nature and configuration of the ter-
ritory in dispute between Her Majesty's Government and the United States of America, and to
report which of the three following lines presents the best defined continuity of highland
ranges :—

H :%;stly. “ The line claimed by the Commissioners from the source of the Chaudiere to Mars

ill.

2ndly. «The line from the source of the Chaudigre to the point at which a line drawn from
it to the western extremity of the Bay des Chaleurs intercepts the due north line, and—

3rdly. « The line claimed by the Americans (now claimed by the Government of New
Prunswick), from the source of the Chaudiére to the point at which they make the due uorth
ine end.”

According to the review of the documentary evidence on the question of ancient boundaries,
previously to the Treaty of 1763, contained in the above Report, Acadia and Canada are es-
tablished to have been at the period of the Treaty of Utrecht, 1713, conterminous possessions of
France, and, therefore, whatever were the ancient northern limits of the country known as
Nova Scotia or Acadia, ceded to England by that Treaty (namely, the country lying between
the parallels of 40° and 46° of north latitude), granted to Sieur de Monts as the limits of his
Government to the north, became the extent of Canada to the south.

Although the description of the boundary of the province of Quebec, in the Quebec Act,
dloes not profess to alter the boundary deseribed in the Proclamation of 1763, yet it cannot he
denied, that in investigating the course of the line of boundary to run from the westerly
extremity of the Bay des Chaleurs along the highlands which divide the rivers that empty
themselves into the River St. Lawrence from those which fall into the sea to a point in the 45° of
north latitude. or the east bank of the River Connecticut, the intended general course of the line
of boundary along the highlands is more definite, of a south-westerly direction, between those
extreme points, so as to enclose within the province of Quebec the ancient seigniorial con-
cessions made by the King of France,® which arc intended according to the spirit of the Quebec
Act, to be subject or governed according to the laws and usages of Canada.t

Both the Proclamation of 1763, and the Quebec Act, however, in defining the southern
boundary of the Government or province of Quebec, established, by inference, the northern
limits, as well of the New England provinces as of Nova Scotia, lying to the south of the line
of boundary therein described.

Hence the description of the boundary of the United States. in the Treaty of 1783, in which
arc used the characteristic terms ““along the highlands,” and in which the boundary is stated to
“ commence at the north-west angle of Nova Scotia, that angle which is formed by a line
drawn due north from the source of the St, Croix River to the highlands, which divide those
tivers that empty themselves into the River St. Lawrence, from those which fall into the
Atlantic Ocean, to the north-westernmost head of the Connecticut River.”

There cannot exist a reasonable doubt that the north-west angle of Nova Scotia, above-
mentioned, the object collaterally in point in the present examination, is identical with the
point at which terminates the west boundary line of the province of Nova Scotia, namely, the
due north line drawn from the source of the St. Croix (established by the Treaty of Amity, in
1794, as the western limit of Nova Scotia) to the southern boundary of the province of Quebec,
stated in the Commission appointing Montague Wilmot, Esq., to the Government of Nova
Scotia, in 1763, already cited and repeated in the Commissions to the Governors of the pro-
vince of New Brunswick, after its erection into a separate province, in the year 1784 (one year
only after the Treaty of 1783), in which the boundarics of that province are given as follows:
—*bounded on the westward by the mouth of the River St. Croix, by the said river to its
source, by a line drawn due norili, from thence to the southern boundary of our ‘pravince o.
Quebec, to the northward by the said boundary, as far as the western extremity of the Bay
des Chaleurs, to the eastward Ly the said bay and the Gulf of St. Lawrence,” &e.

The strict legal claims of the two provinces being thus established, in respect to the ancient
rights and possessions of each, under the sanction of solemn public Acts, antecedently to, and at
the Treaty of 1763; the next subject of inquiry connected with the first question, is, whether in
fact, highlands do exist, which possess the characteristic attributes designed in the public Acts
that have been hercin-before recited,} that is,  highlands ” which divide the waters emptying
in the River St. Lawrence from thoscthat fall into the sea,  and ranging in the direction from
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the Connecticut River to the western extremity of the Bay des Chaleurs,” along which a line
of demarcation can be drawn for the southern boundary of the province of Canada, at which a
Iine drawn due north from the source of*the St. Croix will terminate, and from that point to
the western extremity of the Bay des Chaleurs, constitute the northern boundary of the province
of New Brunswick. .

The solution of this important problem, which is depending upon a scientific and faithful
examination of the physical features of the country, extending along the whole line of thesouthern
boundary of Canada, that is, from the Connecticut River to the Bay des Chaleurs, does not
appear to suffer any difficulty. -

- Major Robinson and Captain Henderson, the Commissioners to whom the exploration and
research, directed under Mr. Gladstone’s instructions were committed, do not, however,¥ « hesi-
tate in pronouncing, as their clearand decided opinion that ¢ highlands’ do exist, which separate
the rivers that empty themselves into the River St., Lawrence from those that fall into the sea,
that these ¢ highlands® connect themselves continuously by highlands withthe north coast of the
Bay des Chaleurs, and reach the 45 of north latitude, at the eastern branch of the Connecticut
River, thus essentially fulfilling the several requirements of the Pruclamation, Act of Parlia-
ment, and Commissions, for Governors for the southern boundary of Canada, and laying the
foundation for establishing the strict legal claims of both provinces.”

¢ This line on the map, as prepared by Major Robinson and Captain Henderson, is coloured
green, and it will be scen that the northern highlands claimed by New Brunswick, are adopted,
and the line contended for by Canada, as its southern boundary, is rejected.

The above opinion not being borne out by the existing knowledge of the country in dispute,t
appears to demand an inquiry into the physical character of the country, so traversed by high-
lands, distinguished in the Report under the (appropriate) names of ¢ northern and southern
highlands.”

Iu entering upon the consideration of this subject, it is presumed to be understood, that the
northern highlands, * in their whole continuity, as a highland rauge,” between the Connecticut
River, and the Bay des Chaleurs, distinetly sustain the attributes of dividing those. rivers that
empty themselves into the St. Lawrence from those that fall into the sea, that feature failing,
however, in any fnstance in regard to the northern highlands, the same departure from the
strict conformity with the letter of the description can legitimately be conceded to the southern
highlands, and both are to be considered as highland ranges, and bearing the aspect of con-
tinuity as highlands under the signification that is given them of mountain ranges.

In order to a clear illustration of the natural features of the country in question, the under-
signed begs reference to the accompanying map D, ¢compiled from actual surveys and ex-
plorations,” &c. © This map exhibits the great rivers and their tributaries, which water that
tract of country, whether rivers falling into Atlantic Ocean, (taken as synonymous with sea,) or
rivers emptying into the River St. Lawrence ; the mountain ranges and platns, or level.country,
as explored and surveyed under the Treaty of Gheut, since the year 1817, to -the date of the
surveys performed by the Royal Commissioners, G. W. Featherstonhaugh, and Colonel
Mudge, of the southern boundary of the province of Quebec, under the second geographical
line, they were instructed by the Imperial Government to investigate, also exhibiting the
lines of boundary respectfully claimed by Canada and New Brunswick, in the present con-
troversy. .

Tlle}attributes which are intended to distinguish the character of the highlands to constitute
the southern boundary of Canada, both in the Royal Proclamation and the Quebec Act, are,
that they should ¢ separate the rivers emptying themselves into the St, Lawrence from those
falling into the sea.” .

. Upon inspection of the map, it will be found in beginuing the inquiry, accordinz to the de-
seription given in the Royal Proclamation of 1763, that is to say, at the River Connecticut,
belonging to the class of rivers falling into the Atlantic Occan. that the northern branches or
tributaries of that river, [rom Hall Stream to the casternmost head of the Connecticut River,
take their sources in the highlands, known at the very early period of the scttiement of the
New England provinces, under the appellation of the ¢ height of land,”} in which the opposing
waters of the River St. Francis, emptying into the River St, Lawrence, take their sources ; the
next rivers of the class of Atlantic waters, are—Ist. The Margalloway, which rises in the
highlands opposed to the casterly sources of the Salmon River, a tributary of the St. Francis
River, and the source of the river known as Arnold River. 2nd. The Androscoggin River,
also opposed to the Arnold River. 3rd. The Dead River, opposed.to the Spider River, another
tributary of the Chaudiére, and 4th. The sources of the Moose River, opposed to the sources
of the River du Loup, another tributary of the. Chaudidre rising, in the same continuity of
highlands, or height of land, in common with the sources of the above-mentioned four rivers,
which are tributaries and principal branches of the River ‘Kennebec, or ancient Sagadaboc.
The next river of the class of Atlantic waters, is the Penobscot the north-western tributaries of
which river take their sources in the same height of land, in their continuity north eastward,
in common with the easterly tributaries of the River du Loup, called.the gortage and Met-
germette Rivers, to a point in those highlands,§ where the highlands cease to separate the
waters of the St. Lawrence, from the rivers falling into the sea, inasmuch as the northerly and
easterly branches of' the Penobscot take their sources in the highlands, ranging in continuity
with those from the head of the River Connecticut, the opposing streams being the sources of
.tlhe}u Walloostook, the Alagash, the Fich River, and Restook, all tributary rivers of the St.

ohu.

* Extracts Nos, 12, 13, and 14, . + Extract No. 17,
1 Extract No. 22, § Esxtract No. 23,
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These highlands, which are no doubt identical with the southern highlands of the Commis-
sioners, continue in lofty ridges, distinguished by occasional peaks of great clevation, to range
in a north-easterly direction, intercepting the *due north line” in the region between the
Grand Falls ou the River St. John, and the Restook,* thence still in continuity of the same
highlands, compose the well known mountainous district, lying along the Salmon and Tobique
Rivers, and the upper branches of the River Upsalquitch, represented on the map of the pro-
vinee of New Bruuswick, published in 1842, by John Sincoe Saunders, Esq., Surveyor-General
of that province, and dedicated 1o Sir John Colebrooke, Licutenant-Governor of New Bruns-
wick, The highlands then range from Mount Nictoo, along lofty peaks and mountains, in a
continuous ridge to the western extremity of the Bay des Chaleurs, near Dalhousie, a town
situate at the base of the hills, which, with those on the northern coast of the bay, from the
narrow entrance into the Bay of Restigouche.

It is evident from the foregoing description, that in following the “height of land,” or
“ highlands,” in the course indicated by the Royal Proclamation, highlands possessing the
necessary physical attributes of dividing certain rivers, stated in that Proclamation, are found
and traced to a point in those highlands situate at the sources of the Rivers Metgermette and
Penobscot (a distance of about 130 miles from Hall Stream), from whence a continuous range
of highlands is traced to the western extremity of the Bay des Chaleurs, constituting the elevated
section of country which the Royal Commissioners, Featherstonhaugh and Mudge, have
reported and desiguate on their map as the “axis of maximum elevation.”t

But Major Robinson and Captain Henderson would, as the result of their exploration, esta-
blish the existence of highlands along the line claimed by New Brunswick “ which would possess
the physical attributes designed in the Royal Proclamation and in the Quebee Act,” &e.f

This statement, which would convey an idea of the physical character of the country in which
the northern highlands are located, so widely at variance with the official reports of the scientific
surveys recorded in this department, and explorations of certain parts of the disputed boundary
authorized by the Imperial Government, the accuracy of which is sustained by the operations
of the Royal Commissioners in 1840, merits a particular examination ; more especially.so, as
upon the result or the explorations reported by Major Robinson and Captain Henderson have
been predicated the various arguments used by their colleagne Commissioner Mr, Johnstone,
in admitting the claim of New Bruuswick, and rejecting the line claimed by Canada as her
southern boundary.

In the arguments used in supporting the line of boundary claimed by the United States to
run along the head-waters of the sireams emptying into the River St. Lawrence from those
falling into the River St. Johu (on similar grounds as now set up by New Brunswick), it was
asserted that a range of highlands in continuity of those from the Connecticut River, extended
north of the Metgermette portage, dividing the sources of the Chaudiére River from those
flowing into the River St. John, to the sources of the River du Sud, and other rivers east thereof
emptying into the River St. Lawrence, until intersected by the due north line, the pretended
north-west angle of Nova Scotia.

The Imperial Government, desirous of settling the point of difference arising from the con-
trary apd conflicting reports respecting that section of the disputed line of boundary, caused a
special survey of the country lying at the sources of the Rivers Chaudidre and St. John's
to he made.

To that effect the Earl of Dalhousie. then Governor of Lower Canada, instructed the Surveyor- .
General, ou the Sth March 1828,§ «to explore minutely the whole tract of country from the
head of the Metgermette branch of the River du Loup falling into the Chaudiére to the sources
of the River Ouelle, in order 10 ascertain the fact whether the waters falling into the River
St. John are, or are not, divided {rom those which fall into the River St. Lawrence by land,
which can fairly be designated as highlands.”

This service, one of the highest importance with reference to the question at issue, which was
performed by Fred. Weiss, of the 60th Regiment, and W. Ware, Esq,, of the Ficld Train
department, both sworn land surveyors, and Joseph Bouchette, Esq., Deputy Surveyor-General
of Lower Canada, placed beyond any doubt the course of the highlands in continvity of the
highlands ranging from the head of the Connecticut River to trend easterly from the sources of
the Metgermette and Penobscot Rivers, along the sources of the Atlantic rivers towards the
Bay des Chaleurs,|| and not northerly along the sources of the rivers emptying into the River-
St. Lawrence, as it is reported by Major Robinson and Captain Henderson.

The operations of these surveyors, joined to those of the Royal Commissioners, establish the
non-existence of highlands located in the line claimed, by New Brunswick that counect them-
selves continuously by highlands with the coast of the Bay des Chaleurs, atits eastern extremity,
and reach the 45° of north latitude,” as fulfilling the several requirements of the Proclamation-
and Actof Parliament ; € and itis apparent that through some mistake, attributable, no doubt,.
to an imperfect examination of the country in dispute, Major Robinson and Captain Henderson
have supposed the north highlands to-umte with the southern highlands at the heights of Met- -
germette and Penobscot, while they are ascertained to unite only south of the line 43°, **

Tt has been shown that the southern highlands are.a continuity of the highlands fulfilling. the-
attributes of the highlands of the Proclamation,. from the head of-the Connecticut River.to:the-
Metgermette heights, and thence in an uninterrupted chain of mountains reaches the Bay.des.
Chaleurs, intercepting the due north line from the source of the St, Croix; and if assumed as

* Extract No. 24, ‘+ Extract No, 25. t Extracts-Nos. 20 and 26, § Document-As
I} Documents B, C, and D, € Extract No. 27. *» ‘Extract-No. 25,
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the southern boundary of Canada, would, by geometrical construction, at that point of inter- CANADA.
section form the north-west angle of the province of New Brunswick. -
“Yet the objection has been raised in the present controversy that these highlands do not fulfil Objection raised to
the necessary requirements of the Proclamation or the Quebec Act, as they only separate, on these highlands.
the east side of the River St, John, the sources of the Tobique River from those falling into the
River Restigouche, which are not the waters emptying into the River St. Lawrence. If this
cbjection be valid for the southern, most assuredly it should obtain with respect to the northern
highlands, supposing such a deficient feature to exist at the sources of the rivers emptying into
the St. Lawrence.
As the northern highlands evidently fail to connect themselves continuously with the high.
lands trending to the head of the Counnectient River, the inquiry in regard to their possessing,
as reported, the physical features and attributes required in the Proclamation and the Quebec
Act, must necessarily be made at the castern extremity of the line, and therefore begin at'the The inquiry in
Bay des Chaleurs, anil thus proceed in the order of the deseription prescribed in the Québec regard Lo the

Act, that is, a line from the western cxtremity of ‘the ‘Bay des Chaleurs ¢ along the high- },’}‘{]‘j‘f;‘oi‘f}‘;‘fn“tes
lands,” &e. range mustun-

In adopting this mode of mvestigation, difficulties of a twofold nature present themselves at avoidably begin at
the outset in drawing the line along the highlands towards the Connecticut River, highlands the Bay des
which would possess the physical attributes strictly required. The first difficulty regards the Chaleurs.
class of rivers to be divided, and the other, the discovery of a range of highlands connecting
the coast of the Bay des Chaleurs with the northern highlands bordering on the St. Lawrence.

The line claimed by New Brunswick, as represented on the map (G) accompanying the Line of boundary
supplementary report of Thomas Raillie, Esq., Surveyor-General ‘of New Brunswick, and claimed by New
Commissioner on the part of that province, dated December 1844, takes its departure on the 'B“sl‘“"l‘;’k.ﬁ.h?w“
north side of the Bay of Restigouche, opposite Campbellton, situate on the south side of that ?x?u;:  eommence
bay, which Mr, Baillie considers the western extremity of the Bay des-Chaleurs.* * atoraopposite

According, however, to the well-authenticated facts and evidencest adduced by Alphonzo Campbeliton.
Wélls, Esq., in his report as Commissioner on behalf of Canada, the western extremity of the Western extremity
Bay des Chaleurs is established at or near Dalhousie, lying on the south side of the entrance of the Bay des
of the Bay of Restigouche, and not at Campbéllton ; whilst Major Robinson and Caprain ‘Hen- g};fgi‘;:;‘:t
derson would place the western extremity of the Bay des'Chaleurs 15 miles east of ‘that town, )
at the elevated mountains of Tracadigash on the north coast of the Bay des Chaleurs.

The above striking difference between the starting-point for the line of boundary claimed by
New Brunswick at or near Mission Point, and the starting-point of the line explored by the
Commissioners at the Peak of Tracadigash, both assumed in the various statements alleged
and in'the arguments respectively contained-in the Supplemeutary Report of the New Bruns-
wick Commissioners and in the Report under consideration ‘as the western extremity of the This gifference is
Bay des Chaleurs, appears deserving of investigation with a view of discovering the rcasons deserving of inves—
that have produced so wide a departure as25 miles, which the line of coast from Mission Point tigation.
to Tracadigash presents; especially as it was requisite to trace from one or the other of these
points a line along highlands to sustain the line of boundary-claimed by New Brunswick.

Upon inspeetion of the maps D and H (the latter being a copy of ‘part of map B, which
accompanies Mr. Wells’ Report, compiled by him from official documents collected in New
Brunswick), it appears very evident that Mission Point, or Campbellton, nearly opposite to it, ampbeliton or
arc respectively located on the north and south shores of the River Restigouche, near the head Mijssion Point
of the Bay of that name, which has its entrance into the Bay des Chaleurs between Indian situate on the Bay
Point, near Dalhousie, and Point Miquasha, on the north coast of the Bay des Chaleurs, of Restigouche.

According to the statutes of New Brunswick,} the parish of Addington, in which lies the
town of Campbellton, and the parish of Dalhousie, in which lies the town of Dalhousie, are both
bounded and limited towards the north by the River Ristigouche, whilst the Indian Mission
village at Cross or Mission Point, is comprised within the ancient limits of the seigniory of
Cloridon, conceded in the year 1691, on the north side of the River Restigouche, beginning at
the River Porcepie (now called River du-Loup), as its eastern extremity, and extending westerly
eight leagues perpendicular breadth up the said River Restigouche.

The hills which skirt the shores of the Bay of Restigouche, with the exception of the elevated

eaks of Scuminac and River du Loup, do not present any remarkable elevations until opposite
Ealhousie, where they rise to a considerable height, ranging thence along the north coast of The heights
the Bay des'Chaleurs towards the elevated mountains of Tracadigash, also called the Carleton opposite Dalhousie
Hills. range along the !

“Yet the'Commissioner, on behalf of New Brunswick, maintains that the Bay of Restigouche g;;’lt g;the Bay des
forms part of the Bay des Chaleurs, aud 'has accordingly laid down a line (coloured red) on =" v
his map, along supposed highlands which he describes as ranging’from Mission ‘Point, north-
ward to the  highlands” bordering on the River St. Lawrence.

Major Robinson and Captain Henderson, with this knowledge of the location of the line
claimed by ‘New Brunswick, having however explored the country northward to the St,

Lawrence, must have failed to discover highlands trending in that direction from Mission Major Rolinson
Point, and therefore in view of the claim of that -province as a result of their exploration of the and Captain Hen:
country on "the north shore of ‘the ‘river and Bay of Restigouche, ultimately fixed upon the derson place the -
aforesaid highlanls of Tracadigash, which'flank the ‘Bay-of Cascapedia on the north-coast of Y ¢rp exiremity

Aoc . . 9 pe . Ty , : e-Bay'des
the Bay des Chaleurs, as the -intended ‘highlauds along ‘which the southern boundary of'the Chaleurs ut Traca -
province of Quebec should run. digash.

* Appendix B, Vol..IV,, Journal Legislative Assembly.,
t Appendix B, Vol.1V., Journal Legislative As-embly, Section.No-11
1 Appendix B, No. 20,
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At these elevated hills, which rise abruptly to the height of near 1,830 or 2,000 feet, the
Commissioners have established the western extremity of the Bay des Chaleurs as best ful-
filling the ¢language of the proclamation, whence the line may be traced in a northerly
direction, neither cutting nor intersecting any rivers for about forty-five miles through an elevated
country, which may be considered as meeting the more specific range of north highlands,
which from thence runs westwardly for a comparative short space, where it turns to the south,
and continues that course for a very considerable distance until it is brought in the vicinity of
the due north line.”

In reviewing the foregoing statement, first .with rgf:erencc to the question relative to t}le
western extremity of the Bay des Chaleurs, in addition to the documentary evidence which
establishes the boundaries of the parishes of Dalhousie and Addington, on the River
Restigouche, contra-distinguished from those of the parishes ol Colborne, Durham, &c., which
are bounded by the Bay des Chaleurs, besides various other facts which have been adduced in
the present controversy, to the effect of satisfactorily showing that the western extremity of the
Bay des Chaleurs does not lie east of Dalhousie, if it cannot be laid at Campbellton, or Mission
Point ; it is only necessary to inspect the hydrographical chart of Captain Bayfield, whereof
the Map E. is an accurate trace to perceive the cause of the error into which the Com-
missioners appear to have fallen in locating the western estremity of the Bay des Chaleurs at
Tracadigash.

The bay at this point is upwards of twelve miles wide, while its northern coast lies nearly
due west, about ten miles to Point Miguasha. The highlands from Tracadigash run parallel
in an elevated chain of mountains with the coast until opposite Dalhousie, where they form, in
conjunction with the hills at the foot of which that town is situate, the elevated mountain
barrier at the head or termination of the Bay des Chaleurs, well known to mariners, whilst,
owing to the projecting headlands, the view of the entrance of the Restigouche is shut out to
persons sailing up the Bay des Chaleurs until nearly opposite Point Miguacha,

East of Tracadigash the highlands trend in a semi-cireular course, under a radius of about
fifteen or twenty miles, reaching the entrance (on the cast side) of the River and Bay of
Cascapedia ; north of these mountains lies the table-land of the Peninsula of Gaspé, intersected
by the deep ravines formed by the tributaries of the Cascapedia River on one side towards the
east, and of the Matepedia towards the west.*

To this aspect of the northerly direction of the Tracadigash mountains may be attributed
the error of tﬁe Commissioners in supposing them to range towards the St. Lawrence, whilst
their general direction lies easterly along the coast towards the highlands at the head of Gaspé
Bay.+

.{lthough the exact locality of the western extremity of the Bay des Chaleurs may not be
too rigidly insisted upon, nevertheless that point being a departure for the demarcation of a line
of boundary according to the Quebec Act, the desired highlands, to make them consistent
with the terms “strict legal rights of each provinee” enjoined in the instructions, should have
been formed intermediately opposite Campbellton and Dalhousie, if not at the former, under
the pretensions of New Brunswick,

The conclusions of the Commissioners on the important subject relative to the western ex-
tremity of the Bay des Chaleurs being thus shown to be unsustained by the existing knowledge
of the configuration of the Bay des Chaleurs and of the natural features of the country extend-
ing back into the interior of the Peninsula of Gaspé, the inquiry regarding the course of the
line they describe to have traced along highlands will now be considered.

In the absence of the maps, referred to in this report of the Commissioners and alluded to in
the letter of Earl Grey, the Secretary of State, but which have not been transmitted from the
Colonial Office, Mr. Baillie’s map of the disputed territory will be referred to in this branch of
the inquiry as exhibiting the pretensions of New Brunswick according to the line thereon
delineated.

It has been ascertained from the combined surveys of the disputed territory and explorations
in the districts of Gaspé and Quebec, joined to a geographical examination of the Peninsula of
Gaspé.} more particularly embracing that section of the country watered by the Cascapedia
and Bonaventure Rivers, discharging into the Bay des Chaleurs, and by the Matapedia
towards the south, and by the Matane, Cape Chat, and the St. Ann’s Rivers emptying into
the St. Lawrence towards the north, that the upper sections of the rivers .of magnitude which
irrigate the great valley, formed by the northern and southern ranges of highlands already
mentioned, with the exception of the Rivers Chaudiere and Matapedia, run parallel with the
St, Lawrence, or the Atlantic seaboard, and conformable with the direction of the strike of
the stratification, which lays in parallel ridges of more or less elevation, bearing magnetic
north-east and south-west, subordinately however to the external highland boundaries of this
great valley.§ —

An inspection of the map D. will illustrate these natural physical features, which apply to
the Rivers Kennebec, Penobscot, St. John’s, Restigouche, Cascapedia, St. Francis, Etchemin,
Mitis, Matane and Cap La Madeleine, besides some inferior rivers. The Rivers Chaudiere
and Matapedia, like the trunks of several of the above enumerated rivers, run transversal with
the direction of the ridges, and as it were in a broad. crevice, in which such rivers.(being gene-
rally rapid and interrupted by falls) have worn their present channels, whilst their numerous
tributaries almost invariably course with the longitudinal valleys formed by those parallel

* Extract No. 30. t Extract No. 31.
$ Extracts Nos. 32 and 33. §¢ Extracts Nos. 18, 19, and 35,
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ridges which applies to the Rivers La Famine, Du Loup, Metgerniette, Le Bras, tributaries of =~ CANADA,
the former, the Assemequagam and Casupscoult, &e., tributaries of the latter, -

The northern range of mountains is found to maintain its undeviating gencral course from Deseription of the

west of the Chaudeire, north eastwardly,* forming at the sources of the River du Sud and northern range of
Etchemin the Buckland Group, and beyond this the mountainous region of the Matane and highlands.
Cape Chat rivers, where it vises in elevated peaks to the height of from 2,000 to 3630 feet
above the sea, the Matane Group being here distinguished under the name of the Shick Shock
Mountains, then ranging easterlyin a lofty ridge, under the appellation of the Monts de Notre
Dame, terminates at Cape Rosiers on the Gull of St. Lawrence.

Such being the physical features of the country through which lies the line of boundary
claimed by New Brunswick, it is difficult to conceive how a line along highlands, whether
starting from Mission Point, or from the Peaks of Tracadigash, “can have been traced which
fulfils the requirements of the proclamation,” &c., &e.t

This statement is inconsistent not only with the known character of the country, but it is The report of the
incongruous with the geological data obtained of that part of the Peninsula of Gaspé, as such Commussioners is
highlands would range transversal with the parallel ridges which characterise the table land ‘t'}‘]‘é°2§‘;‘t‘§:'s$:kv_
of the Peninsula,} and that run gencrally magnetic east and west with the course of the upper jogee o.flhg'peuiu-
branches of the Cascapedia and the eastern tributaries of the Matapedia, and which otherwise sula of Gaspé.
would be indicative of a valley to the eastward of this transversal range which does not appear
to exist.

Moreover, either line at the extremity of the 45 or 50 miles, would first have to traverse the
valley of the Matane and cross the Trout and main branches of that river before attaining the
crest of the Shick Shock mountains, then to follow the range westerly to its extremity, recross
the Matane, and then passing at the sources of the tributaries of the River Matapedia follow
in a southerly course, generally through the level country which characterises the table-land of
the St, Lawrence, the line dividing the sources of'the Mitis River, emptying into the River St.

Lawrence, and those of the River Restigouche until intersected by the prolongation of the due
north line.§ .

That the proclamation of 1763, or the Quebec Act, contemplated any such line for the
southern boundary of the province of Quebec, cannot for a moment be supposed, as a very
accurate knowledge of the breadth of the Peninsula between the Bay des Chaleurs and the
River St. Lawreuce, as well as the location and direction of the Montagnes de Notre Dame, The line they
existed for more than a century before the framing of those public acts. Had it been so deseribe torun was
. . . never intended by
intended to connect the range of those mountains with the north coast of the Bay des Chaleurs g0 fom 50 0, o
in accordance with any natural feature then presumed to exist, the line so connecting the public Acts to con-
highlands of the St. Lawrence with those along the Bay des Chaleurs, would have formed part stitute the southern
of the easterly boundary of Nova Scotia, and would no more have heen overlooked by the boundary of the
framers of the description contained in the Commission to Montague Wilmot, Esq., in 1763, Province of Quebee.
than were the few miles of the south-west coast of the Bay des Chaleurs as a part of the
eastern boundary of that province, and repeated in the erection of the province of New
Brunswick in 1784.

The report of the Commissioners, in support of the line traced by Major Robinson and Mitehell’s map
Captain Henderson, invokes Mitehell’s map as delineating the line of boundary contemplated invoked by the
inthe Treaty of 1763 and the Quebec Act for the southern boundary of the province of Quebee, Commissioners in
The undersigned, convinced of the good faith on the part of Great Britain, in which that map :‘I‘api{;:"tﬁ{,g‘f
bas been rejected in the evidence adduced by the American Government on the line 10w Brunswick.
cluimed by New Brunswick, must refrain from offering any othier remark on the subject, inas-
much as most assuredly if such grounds were admitted in justification of the claim of that
province, for the same reason the United States were justified in the claim so foreibly resisted
in the effective arguments of the British Commissioners under the 5th article of the treaty of
Glent, The merits of the respective lines, as they will best satisfy the proclamation and the But is rejected in
Quebec Act, must therefore rest upon the actual discovery of the requisite highlands (to result the arguments of
under the terms of the instructions) from the explorations therein committed to Major the British Coni-
Robinson and Captain Henderson, :I}lxl:%i?;::;l;?del

A very considerable misconception exists in the report under consideration with respect to Ghent,
the place at which Canada claims the boundary line in question to commence, which it is im-
portant to correct. Canada does not claim the commencement of her line of boundary at the Canada claims her
Bay des Chaleurs, but at the Conuccticut River, agreeably to the Proclumation of 1763, thence line of boundary
to run towards the Bay des Chaleurs, which bay is common property to both the provinces of sarec_nbl_y 1o the

1 i : ot} Sav eseription of the
New Brunswick and Canada; and therefore, crossing the bay of Restigouche, does not involve o0 Bath, 0 -
any interruption in the line of boundary to the north coast of the Bay des Chaleurs. The Act ﬁo;‘{,
of Parliament of 1774 fixes the point on the Bay des Chaleurs at the western extremity of that
Bay, from whence Canada claims its southern boundary to run along highlands, &e., to 4 point
in 45" of north latitude on the east bank of the River Connecticut. This line of demarcation The southern hich-
.has been already shown to satisly all the requirements of the Proclamation and the Quebec lands accordingly
Act, as exhibiting a continuity of the highlands which divide the waters emptying into the St. satxstfy 'll.‘teh‘:q‘:‘l:l‘;;
Lawrence from those falling into the sea or Aflantic Ocean, whilst the northern highlands, ForcTevitnd. "
whether in a geographical point of view, or in a geological aspect in regard to the rock forma-
tiori which distinguishes those highlands, do not unite or connect themselves with the southern
range of highlands in any intermediate point between the extreme termination of the great
valley inclosed by those ranges from Montpelier, lying south of the parallel of 45° of north

* Extract No, 21, # Fxtracts Nos. 36, 87, 38, and 3.
1 Extract No. 40, § Extract No. 34,
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CANADA, latitude and Cape Rosier.  Nor do those northern highlands, supposing their continuity to the
The norther head of the Bay des Chaleurs, divide the sonrces of the rivers emptying into the St. Lawrence
1e northery lugh- o Lo . . e, .y
Jands do mot. ° . from those filling into the sea at any one point in the line claimed by New Brunswick, east of
the pralongation of the due north line from the source of the St. Croix.

Uunder the express terms of the deseription of the western boundary of New Brunswick, as
erected out of the Provinee of Nova Scotia in 1784 ¢ viz., © On the westward by the mouth of
the River St. Croix by the said river to its source, and by a line drawn due north, from thence
to the southern boundary of our provinee of Quebee,” where even the due north linc prolonged
to the pretended north-west ungle of Nova Scotia. north of the River Restigouche, the province of
New Brunswick could have ne pretensions whatever to any territory west of thatline, And yet it
would appear that such pretensions as founded on the claim to the western source of the River
St. Croix, are supported by the Commissioners on grounds, however, which are wholly untenable,
as the source of the River Chiputnaticook was by the treaty of amity in 1794, determined to be
the frue source of the St. Croix River, stipulated in the treaty of 1783.*

The prefensions of ~ The pretensionsof New Brunswick to that effect were, at a very early period of the settlement
New Brunswick of the country lying south of the River Madawaska, resisted by the Canadian Government, who
resisied at an em_l"' claimer the tcﬁ'itory now disputed by New Brunswick down to the well-known elevated country
period by Canada. : 2 . . .
lying south of the Grand Falls on the River St. Johin, extending easterly to the head of the
Bav des Chaleurs.+

Pending the correspondence and proceedings of the two Governments on the subject of
their respective claims arose the question of boundary between the United States and Great
Britain under the T'reaty of 1783, which, until its settlement by the Treaty of Washington in
1842, kept the decision of the existing difference between Canada and New Brunswick in
abevance. But the latrer province meanwhile persisting to extend its jurisdiction up the River
St. John and Madawaska, west of its western line of boundary. over a territory claimed as part
of the old provinee of Quebec in the arguments of the British Commissioners under the Treaty
of Ghent, it became urgent on the part of the Imperial Government to set bounds to those
pretensions of New Brunswick pending the dispute with the United States,

The jurisdiction of  -\ecordingly, in the confidential Despatch of the Right Honourable Sir George Murray,
New Brunswick  Secretary of State, dated Sth April 1830, addressed to his Excellency Sir James Kempt,
and Canada limited Governor of Lower Canada, the jurisdiction of the province of New Brunswick was limited to
:\’;‘i’r;g:‘:{i;mch the Little Fallsat the mouth of the River Madawaska,] agreeably to which limits the authori-
at the Little Fatls  ties of both provinces have been governed in the seizure of timber cut on the territory disputed
on the river Mada.  under the Treaty of 1783.§
waska. Since the Treaty of Washington the Canadian Government, satisfied of its legal right and
the justice of its claim to the territory lying within the conventional line settled by that treaty,
caused various surveys to be made of the tract of Jand lying between the River Madawaska and
the River St. Francis, in view of organizing the same, and for disposing of the timber growing
thereon as part of the public lands and property of Canada; and further, on the grounds
herein set forth, to maintain her just right to all the extent of territory lying along the American
line of boundary established by that treaty, to the highlands intersected by the western boundary
of the province of New Brunswick, near the Grand Falls of the River St. John, thence easterly
to the western extremity of the Bay des Chaleurs,
The Commissioners  But the Commissioners, in answer to the first question, have reported. as their opinion, that
report favourably g line can be drawn for the demarcation of the provinces of Canada and New Brunswick which
on the line clumed \.o41q sarisfy the legal claims of ecach, that is, * commencing at the point at which the
by New Branswick, . o ° . . : e . .
- extremity of the due north line strikes the north highlands before mentioned, and running along
these highlands 1l reaching the north coast of the Bay des Chaleurs at the highlands of
Tracadigash,” agrecably to the accompanying map, being that part of the line coloured green,
and which lies between the letters A and B.  They further report that a tract of country lies
and that the dis-  befween the north highlands westward of the due north line and the Jine of the United States
puted part of the  which, according to the strict legal rights of the two provinces, belong to neither, being included
ffr"ﬁ:g'(‘{“): ‘:ﬁl:;le“ within the line marked B C, and in the map which, in 1763, formed part of the ancient territory
hine is included in of Sagadalioe, . . .
the ancient wrantof ~ With respect to the first part of the Report it has been shown that the northern highlands,
Sagadahoc. according to the well-ascertained natural features of the country in dispute, do not {ulfil the
characteristic attributes required. in the Proclamation of 1763 nor the Quebec Act; and,fas
t . Irsgirdsthe second ~part of” the Repoit, founded on the supposed boundary of the antient
o ht’,\i iterritory of Sagadahoe, it must be assumed that the Commissioners, in resorting to such an
jargument to cstablish the neutrality of a portion of thatterritory in question, were unacquainted

RS 1 with the arguments urged by the Agents of the British Crown on the boundary question with

the United States. The energy with which the British Commissioners resisted, on behalf of
The claim scl up by | Great Britain, the extension of the grant of Sagadahoc 1o the line the Commissioners would
:g{;ﬁ 2'13‘115:??:;,& fain assign to that ancient territory renders an apEeal to those limits in the present contraversy
of Sagadabo | At least anomalous, as coming from a British Commissioner, and it would be calculated to
vesisted by the | impugn, in the cyes of a foreign country, that good faith by which the British Crown is well
British Commis- | known to have been animated in its resistance tothe claims of the United States as their north-
stoners under the I,‘ eastern bonndary.

Treatyol17s2. L2 . . . . . ) .
yorire It would, therefore, unnecessarily extend this Report to enter into a discussion on the claim

* Exiract No, 41.

+ Appendix B, Vol. IV, Journal Legislative Assembly, Section No, 31.
Ditto, Section 37.
Extracts Nos. 43 and 44.



between the PROVINCES of CANADA and NEW BRUNSWICK. 115

which was set up by the United States as the limit of the ancient grant of Sagadahac to the
country lying at the sources of the rivers emptying into the St, Lawrence, It is only necessary
to refer to the documentary evidence on the subject, investigated by Messrs, Featherstonhaugh
and Mudge, to establish the sounduness of the vefutation of that claim.*

In illustration of the claim of the United States in regard to its north.eastern boundary may
here be mentioned the map published by Guillaume Del Isle in 1783, on which is vepresented
by a red line (it is supposed drawn by I'ranklin, one of the American Commissioners then at
Paris for the adjustment of the line of boundary with Great Britain) the northern bouudary of
New Hampshire, one of the Oid English provinces,

It is apparent that the line of boundary then claimed by the United States did not extend
northwardly beyond the sources of the Atlantic Rivers west of the River St. Croix, and there-
fore that the ancient grant of Sagadahoc was restricted to the highlands south of the River
St. John. .

But it has been already shown that Canada was anciently contiguous not only with Acadia,
but with the New England provinces {rom the Conneeticut River to the Bay des Chaleurs, and
therefore, whatever line of houndary might arise out of the dispute with the United States
(vepresenting the old English provinces) became of right the boundary of Canada, whilst the
settlement of a continuous line of boundary with Acadia or Nova Scotia would rest upon the
instruments which defined thesouthern boundary of the province of Quebec,

The Commissioners having thius evidently paved the way to the dismemberment of Canada
in reporting the northern highlands as the southern boundary of the province of Quebec ;
secondly, rejecting the line claimed by Canada as its southern boundary ; and, thirdly, repre-
senting part of the disputed territory as forming part of the ancient grant of Sugadahoc; —then,
as an act of mere indulgence towards Canada, purporting to be for the practical convenience ot
both provinces at issue, allow Canada to retain the narrow strip of land north-west of the
United States’ boundary line, assigning the remainder of the disputed territory to New
Brunswick.

The above analysis of the Report under cousideration points out how vitally wonld be
affected the ancient Jand-marks of Canada were this recommendation of the Commissioners
acceded to by the Tmperial Government, and it behoves the provinee to avail jtsell of the
opportunity thus offered by the Right Honourable the Szcretary of State for the Colonics to
enter its dissent from the result of the Commissioners’ deliberations as contained in their
Report, which, in the opinion of the undersigned, neither satisfy the strict legal claims‘of the
province of Canada nor in the couventional line of boundary, whichi they recommend as far as
Canada is concerned combines the greatest practical convenience to both provinces, {or the
following reasons :—

Ist. Because the boundaries of Canada, founded on Treaties, Proclamations, and other
solemn public acts, extend southward to the boundary origivally claimed by Great Britain as
the boundary between the British possessions in America and the United States, which has
since been restricted by the Treaty of Washington to the conventional line now existing under
the authority of that treaty.

2nd, Because Canada has also a legal right to all the territory extending southwardly to
the line « along the highlands” forming the « axis of maximum elevation™ from a point in the
said highlands intersected by the western boundary line of the province of New Brunswick,
eastwardly to the Bay des Chaleurs at Dalhousie, -

3rd. Because part of this territory anterior to the Treaty of 1763 was granted by the)
King of France, and composed the frontier settlements of Canada on the side of Acadia,!
|

intended, according to the spirit of the Imperial Act of 1774, to be inclosed within the province

—tarar,

of Quebec, which exercised jurisdiction over that territ°ﬁLr——-—’

Hence, instead of New Brunswick seceding from any of her rights, as the Commissioners

would assume in the conventional line of boundary they have recommended, this line would, in
fact, be an encroachment on Canada to the extent of upwards of three millions of acres over ;
one-haif of which territory, that part lying north of the Restigouche and St. Jobn Rivers,
Canada has asserted and exercised its jurisdiction, the other half, south of the Restigouche,
having tacitly been left under the jurisdiction of New Brunswick.

The strict legal rights of Canada, with reference to her boundary on the side of New
Brunswick, being, as the undersigned hopes, thus irrefragably established, he is of opinion,
however, that a conventional line of boundary between the sister provinces might be adopted
that would, in combining the greatest amount of practical conveuience to either of the provinces,
meet the views of Her Majesty’s Imperial Government consistently with the just and legal
claims of both proviuces.

This conventional line of boundary which the undersigned would respecifully submit to the
consideration of your Lordship would be as follows, that is to say, commencing on the north
bank of the River St. John at the mouth of the river commonly called  Madawaska,” thence
running towards the north-east on a course parallel with the line fraced by the Commissioners
of Boundary under the Treaty of Washington from the outlet of Lake Pohencgamook to the
northi.west branch of the River St. John, until intersected by that branch of the Restigouche
River called the Grande Fourche or Kedgewick, thence to the middle of the channel of the
said river, and then south-easterly down the middle of the chanuel of the said River Kedge-
“wick to the 'middle of the channel of the Restigouche- River, thence down the middle of the
said channel easterly to the mouth of the said River Restigouche in the Bay des Chaleurs,
and thence through the middle of the bay to the Gulf of St. Lawrence, giving to the provinces

* Extracts Nos, 7, 8, 10 and 11,
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of Canada and New Brunswick the islands in the River Kedgewick and Restigouchc nearest
to the thores in tront of the said provinces,

This line, delineted on the accompanyving map by the letters A B C D, and which may
with greater facility and at a lesser expense be defined in the field and marked by proper
monuments, will divide the territory in dispute in a manner to do the least possible injury to
Canada, whilst it will add npr «rds of 3,000 square miles to the proviunce of New Brunswick,
for which it possesses no stric. legal right,

In the foregoing Report the question at issue has been examined as one to be decided entirely
upon the evidence of facts, as one dependent upon the language of the public documents and
the geographical features of the country, and wholly irrespective of any consideration which
the Commissioners have had in contemplation when adverting to the ‘meritorious claims” of
New Brunswick. the bearing of which, upon the conclusions to be arrived at ju such a contro-
versy, does not appear very obvious, .

With the desire in the Report of the Commissioners that no reference should be made to the
arguments vesorted to by Great Britain in its controversy with the United States relative to
the north-east boundary. it has been found wholly impossible to comply 5 nor, indeed, could
any urgent reason be assigned for excluding those arguments from consideration, based as they
are upon all the public documents, to which a reference must necessarily be had by Canada in
resisting the pretensions of New Brunswick over a large seetion of the territory of this
province,

The undersigned, therefore, seusibly couceiving that, so far from militating against coming to
a just and equitable judgruent upon the respective claims of the two proviuces, an appeal to
the arguments of the Commissioners and Agents of the Imperial Government pending the con-
troversy with the United States is best caleulated to facilitate the investigation, and to lead
Her Mujecty's Government to such a determination as will comport at once with consistency
and with the territorial rights of the province of Quebec.

Al which is respectfully submitted,
J. H. Price, Commissioner of Crown Lands,

a—

Since the foregoing statement was prepared, it is satisfactory to have to remark that the
description therein contained of the characteristic features of the country along the lines of
boundary. respectively claimed by Canada and New Brunswick, is corroborated and borne
out by the result of the exploratory surveys and operations performed by Major Robinson,
commissioner appointed to explore the country for a line of railway from Halifax through
New Brunswick to Quebee, which report has been laid before the public, and alluded to in
the specch of his Exeellency the Governor-General, at the opening of the present session of
Parliament,

As the description which this valuable document affords of the country along the different
routes explored through that portion of the disputed territory, from the Tobique river and
momntains to the highland range along the St. Lawrence, is fully sustained by the existing
knowledue of that tract of country, the following extract of the Report describing the 4th
and 5th obstacles, of the five which Major Robinson enumerates to the carrying out of the pro-
posed railway through that section of country, is respectfully submitied as bearing upon
the geographical information desired to be obtained from the explorations directed in Mr. Glad-
stone's instructions,

IExTrACTS.

« 4. The fourth obstacle is the broad and extensive range of highlands which occupies
nearly the whole space in the centre of New Brunswick, from the Miramichi River north to
the Resticonche. Some of these mountains rise to an altitude exceeding 2,000 feet,

“ The Tobique River runs through them, forming a deep valley or trough, which must be
crossed by the direct line, and inercases greatly the difficulty of passing by them.

« The lowest point of the ridge overlooking the Tobique River at which any line of railway
must pass, is 1,216 fect above the sea, Then follows a descent to the river of 796 feet in
18 miles; and the summit level on the opposite ridge of crest between the Tobique and Resti-
gouche waters is 920 above the sea. ora ridge of 500 feet above the point of crossing the
Tobique water. These great summit levels, which must be surmounted, form a serious objee-
tion to this route,

* The eastern line by the coast avoids this chain altogether, The greatest suramit level
along it will not be above 368 feet, while the distance by cach from the province line at Bay
Verte to the Restigouche River (the northern limit of New Brunswick) will be as nearly as
possible the same, there being only a difterence of one mile in these two routes through this
province, _ .

« The rocks composing this chain of mountains are granite, various kinds of slates, grau-
wacke, limestone, sandstone, &e.

« 5, The fifth aud last obstacle to be overcome, and which cannot be avoided by any of
the routes, is the mountain range running along the whole course of the river St. Lawrence in
avery irregular line, but at an average distance from it of about 20 miles, It occuries‘ with
its spurs and branches, a large portion of the space between the St, Lawrence and the Resti-
gouche River, )

« The rocks and strata composing this range are of the same character and kind as the
‘Tobique range. Tlhe tops of the mountains ave as elevated in this range as inthe other.

« 1t will be evident, therefore, that any line from the coast of Nova Scotia to the St. Law-
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renee has a general direction to follow, which is the most unfavourable that could have occurred
for it, having to cross all these mountain ranges, streams, and valleys at right angles nearly to
their courses.

“The cxploring parties failed to find a line through this range to join on the direct line
through New Brunswick, but succeeded in carrying on the eastern or Bay Chalewrs' route,
owing to the fortunate interveniion of the valley of the Metapediac River,

¢ The line which was tried, und failed, was across from the Trois Pistoles River by the
head of Grreen River, and down the Pseudy, or some of the streams in that part running into
the Restigouche River.

“ A favourable line from Trois Pistoles was ascertained from Eagle Lake and Torcadi River
as far as the Rimousqui; and it is probable that by ascending this viver and ascending the
Kedgewick River, this line (route No. 4) could be completed.

« But it is most improbable that it could compete in favourable grades with the Metapedia.

« It will be allowing it sufficient latitude to suppose it will be equal in enginecring merits,
and that if accomplished it will give the route No, 4 an apparent advantage of 40 miles in
distance.

« A very striking characteristic in the geological formation of North America, and which
has been noticed in'the writings of persons who described the country, is the tendency of the
rock strata to run in parallel ridges in courses north-casterly and south-westerly,

“QOn referring to the Geeneral Map No, 1, and confining the attention more particularly to
that portion of country east and north of the St. John River, through which any line must pass,
this general tendency cannot fail to be vemarked : _

“ The River St. Lawrence, the main Restigouchie River and intermediate chain of mountains,
the Tobique River and mountains, all the streams of New Bruuswick (the main trunk of St.
John and a branch of the Miramichi excepted);

“ The Tobequid range, the Bay of Fundy, and the high and rocky range along the Atlantic
shore, have all this north-eas! and south-western tendency.

“ The lines explored for the direct route through New Brunswick were obliged, on this
acrount, to keep the elevated ground crossing the upper parts of the streams, D

“ By so doing a line was found to the Restigouche, which may be considered just within the
limits of practicability, but having very unfavourable summiit levels to surmount,

 And the peculiar formation of the strala and general course of the valleys and streams,
renders it most improbable that any further explorations to improve this direct line through
New Brunswick would be attended with much success,

“ Very fortunately for the eastern line, one of the branches of the north-western Miramichi
presented itself as an exception to the general tendency, and enabled that line to reach the
coast of the Bay Chaleurs,

“ The distance across in a direct line from the coast of Nova Scotia to the St. Lawrence has
been stated at about 360 miles, forming the difficult and unfavourable portion of the line.
When the St. Lawrence mountains are passed, then the tendency of the strata and courses
north-easterly and south-westerly becomes as favourable {or the remaining 200 miles along that
river as it was before adverse.

¢ The gencral character of the ground between the St. Lawrence River and the mountains
is that of irvegular tevraces or broad valleys, rising one above another by steep short banks,
having the appearance as if the river had at some former periods higher levels for its waters,

¢ The streams run along these valleys parallel with the course of the St. Lawreuce until,
meeting some obstruction, they turn suddenly off and find their way over precipices and falls to

the main river.”
J. H. Pricg,

Crown Land Department, ~ Commissioner of Crown Lands,
Montreal, February 1, 1849.

Enelosure 3 in No. 18.

ExtrActs from the ReEport of Colonel R. Z. Mtpck and G. W, FeATuERSTONHAUGH,
Esq., Commissioncrs appointed by Her Majesty.

My Louwv, Foreign Office, April 16, 1840
No. 1. In obedience to your Lordship's instructions, dated July 9, 1839, requiring us

to proceed to Hler Majesty’s Province of New Brunswick, for the purpose of making investiga-

tions ¢ respecting the nature and configuration of the territory in dispute” between Her Ma-

jesty’s Government and the Government of the United States of America, and to ** report”

which of the three following lines presents the best defined continuity of highland range :—

“ First, The line claimed by the British Commissioners {rom the source of the Chaudiére to
Mars Hill. .

¢« Secondly, The line from thesource of the Chaudiére to the point at which a line drawn from
that source to the western extremity of the Bay des Chaleurs, intercepts the due north line,

«Thirdly. The line claimed by the Americans from the source of the Chaudiere to the
point at which they make the due north line end.” ) : .

We have the honour to present the following report of our proceedings, and of the results
which we have arrived ‘at, accompanied with a map, marked A, of the territory in dispute, and
-of the countries adjacent to it, together with a sheet, marked B, of extracts from other maps,
and containing a section and.a sketch, all of which ave alluded to in this report. . ]

Having found the physical geography of the disputed territory very much at variance with

CANADA.
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all the accounts of it, 1o which we had had uccess, and pereciving that the popular opinions
regarding it both in Great Britain and in the United States of America owed their origin to
the previous surveys and negotiations vespecting the boundary question, some of which surveys
we found singnlavly at varinnce with our own careful ebservations made on the spot as to the
heights of some leading points of the country of vital importance to tiie question, we came to
the conclusion that the most significant of those previous estimates, and which were connected
with importaut inferences, were conjecturally made without knowledge of the truth, und that
thus very incorreet statements had been submitted to the judgment of the sovercign arbiter, to
whom, under the Convention of the 29th September, 1827, those previous surveys were to be
velerred.  We shall in the course of this report point out to your Lordship these inaccuracies
in a more specific manner.

We close these preliminary vemarks by stating, that under these circumstances it has
appeared to us that such a lucid exposition of 1hcﬁ)oundury case as would be deemed uscful
and safisfactory by your Lordship, would be best made by first reviewing, in a brief manner,
the history of ihat part of North America connected with the disputed territory, with a view to
discover how far the ancient deseriptions of the territorial denarcations therein coincide with
the boundary intended to be established for the United States, by the second Artiele of the
Treaty of 1783; and by then proceeding to a deseription of the physical geography of the
country, and to an investigation of the three geographical lines,

No. 2. In 1702 war broke out again, subsequently to which came the Peace of Utrecht in
1713, when France ceded to Fngland for ever her vights to «“ all Acadia,” according “to its
ancient [imits.”” The misunderstanding which now arese in the construction of Lhis expression
ended in thewar ol 1756, and the aunexation of all the possessions of France in North America
to the British empire.

No, 3. We have entered into this brief historical sketch to draw your Lordship’s attention
to the fuet, that the most ancient {imits of Acadia are those descrived in the Lotters Patent to
De Mouts in 1603, from the forticth to the forty-sixth degree of north latitude; and that this
parallgl, when protracied through the disputed territory to the wust, passes through the high-
lands at the very point where they divide the sources of the Chaudigre from the most western
waters of the Penobscot. That these same highlands continued from thence running south of
the River 8t, John, in a north-cast direction, as far as the western termination of the Bay des
Chaleurs, appears to have been known at an early period.

We also find proofs in various concessions made by the Crown of France in aucient times,
that all its grants made furthier to the north than the limits of the Patent of De Mouts, were
placed within the jurisdiction of the castle of St. Louis, at Quebec; from whence the inference
may be (airly drawn, that the country north of the 46th parallel was considered at all times to
be within the jurisdiction of Quebee,  We shall quote u passage from one of these grants before
we enter upon this branch of the subject in more detail ; —

“ Concessions de M. de 1a Barre, Gouverncur de Canada, et M. de Meules, [ntendunt de
la Nouvelle France, & Renes d’A mours, Sicur de Dignancourt de terres 3 la Riviere de St Jean,
prés de Medoctet, du 20 Septembre 1684,

No. 4. The Tief of Meductit thus conceded lies north of the £Gth parallel of north Jatitude,
and the feoffee is bound in the grant to bear * foi et hommage & sa Majesté, au Chateau de
St. Louis de Cefte.  Donné i Quebec le 20 Septembre 1684.”

No. 5. We shall proceed 10 show that the right of Massachusetts to go to the River St,
Lawrence was denied by the British Government before the establishment of the southern
boundary of the Province of Quebec by the Royal Proclamation of 1763, and that the question
of the northern boundiry of Massachusetts as vespected the Sagadahoc territory continued
unsettled afier that period,

Na.6. The Iinglish title to any part of this country first began in 1713, at the Peace of
Utrecht, when France ceded Acadia according to itsancient limits, which extended ouly to the
forty-sixth degree of north fatitude ; and the English title to the remaining part of the country
accrued at the peace of 1763, without the northern boundary of Massachusetts ever having heen
defined by auy Act of the British Government from the earliest of those periods, We think
it, therefore, manifest that the northern boundary of Massachusetts has always stood nearly in
the same relation to the Charter of J691 that her castern boundary stands in to that of 1621,
It ias been stated that in the Charter of the colony of Massachusetts Bay, granted by William
and Mary in 1691, the original grant of the colony of Massachusetts, lying east of New Hamp-
shire. which had been vacated, was revived, and the province of Maine, the Sagadalioc country,
and Nova Scotia, were annexed to it.

No. 7. The province of Maine had been granted by Charles the First on the 3rd of April
1639, to Sir Ferdinando Gorges. It consisted of an area comprehended between two lines, one
extending from the coast by the Piscataway River, 120 miles into the interior, and the other
further east extending up the Kennebee River for the same distance, This area is marked out
on many of the older maps, as well as on Mitchell's, and has its northern limit farto the south
of the height of land described by Pownall, hereafter to be mentioned.

No. 8. The colony of Massachusetts had acquired Maine by purchase in 1677, from Sir
Ferdinando Gorges. and by the Charter of 1691 acquired a war title to the country intervening
between the Kennebec and the territories of Nova Scotia. This country, in the grant by
Charles the Second to his brother the Duke of York in 1664, was bounded on the west by the
Kennebee River, and so upwards by the shortest course to the River Canada northward, ~ But
the whole of this country was within tlie ancient limits of Acadia. The French had con-
structed a fort at the Kennebee, and at various points on the coast castward from that river.
These were subdued in 1654 by Major Sedgewick, under a Commission from Cromwell, who
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summoned the Sieur Charles de St. Etienne to surrender all that part of the country; and the
shmmons being obeved, he took possession of the F'rench ports of Pentagoct (Penobscot), St,
Jean, and Port Royal.  Onthe 9th of Angust 1656, Cromwell granted the country under the
Great Seal of England to the same St, Ttienne, Thomas Temple, and to William Crowne,
under the designation of *“ the country and tervitory called Acadia, and a part of the country,
called Nova Scotia;"” and in the same year Temple was sent out s Governor,  Subsequently
in 1€6 1 Charles IT. granted the territory to the Duke of York, and annexed to the grant the
country west of the St, Croix, as far as the Kennebee, But in 1667 the whole country was,
by the 10th Article of the Treaty of Breda, vestored to France under the de: gnation of  Le
puys appelé I'Acadic, situé dans 1" AmeriqueSeptentrionale, dont le Roi trés-chrétién a autrefois
oui.

! No. 9. Butthe Royal Charter of 1691, even if it had been annulled in relation to Sagadahoc
by the Treaty of Ryswick, furnishes no ground for a claim on the part of Massachusetis to go
to the St, Lawrence.  The words of the Charter are simply: T'hose lands and hereditaments
lying and extending between the said country or territory of Nova Scotia, and the said river of
Sagadahoe,”  The furthest point, therefore, to which this northewestern corner of Sagadahoc
can be claimed is the souree of the river, which being the Kennebee River, is the point passed
by the highlands of the Treaty of 1783, in north latitude 46° or nearly so. This Charter,
then, gives no title beyond the head of that river, [ndeed the pretence to go from thence to
the St. Lawrence has been altogether discountenanced by iutelligent Americans, who had care-
fully studied the subject both before and after their independence.

No. 10. Now it is obvious that this opinion is founded entirely upon the hypothesis that the
country in question had never been restored to France by any Treaty, whereas wo bave seen
that it had been twice restored, in 1667 and in 1697. But this opinion of the law officers did
not sanction at all the right of Massachusetts to go to the St. Luawrence,~—a right, as we have
before seen, which was not granted by the Charter of 1691,  The opinion is purely applied to
the terms of the Charter of 1791, and not to those of the grant of 1664 to the Duke of York,
and runs thus :—

Upon considering the said case and questions, and the evidence laid before us, and what was
alleged on all sides, it appears to us, that all the said tract of land lying between the Rivers
Kennebee and St, Croix is, among other things, granted by the said Charter, to the inhabi-
tants of the said provinces, &e.

No inference can be drawn from this, that they meant to sanction the right of Massachusetts
to go to the St. Lawreuce, although it is insinnated by the American statement,

No, 11, It may therefore be salely asserted, that no act of the British Government, in
relation to the annexation of the Sagadahoce territory to the colony of Massachusetts Bay,
gave that colony a title to any part of it beyone the description contained in the Charter of
William and Mary (1691), viz, :—

« All thosa lands and hereditaments lying and extending between the said country or territory
of Nova Scotia, and the said River of Sagadahoc ;”’ which being construed as far as the sources
of the Kermebee River, coincides with the most southerly source of the River Chaudigre,

No. 12. From the carliest periods, it had been known to the F rench and English settlers
in that part of North America, that a great axis of elevation or height of land, which had its
origin in the English colonies, passed to the north-cast, throwing down from one flank at about
45° north latitude. the head waters of the Connecticut River, which empties itself to the south
into that channel of the Atlantic Ocean which separates Long Island from the Continent ; and
from the other flank, the head waters of the St. Francis River, which emptics itself in a north-
westerly direction into the River St. Lawrence. Further to the north-east, the head-waters of

.the Kennehec, and the most weslern sources of the Penobscot, take their rise in the same
height of land. These two rivers discharge themselves into the Atlantic Ocean, whilst the
Chauditre River, the sources of which almost interlock with those of the two last-named rivers,
empties itself into the St. Lawrence, nearly opposite to Quebee. Equally close to the sources
of the Chaudiére and the Penobscot, and in about forty-six degrees of north latitude, the
south-west branches of the St. Johu are derived from the same height of land. This river, after
ruaning for about 160 miles in a north-casterly course, nearly parallel to the same axis of
elevation it which it takes its rise, turns to the south-east, and at the Great Falls of the St,
Johu in north latitude 47° 2’ 39", passes throngh the same axis, and. proceeds to discbarge
itself into the Bay of Fundy. It is [urther of importance to observe, that the trail or path of
the Indian nations between the Atlantic Ocean and the River St. Lawrence, lay across that
height of land from the earlicst times; and that Quebec, which is situated on that part of the
St. Lawrence, where the river suddenly contrasts in breadth, and which receives its name from
the Indian word Kebec, signifying narrow, appears to have been a place of resort for the
Indians, long before the white men visited the country.

From Quebec, the Indians were wont to pass up the Chaudiére in their bark canoes, carrying
them across the Portages, and over the height of land to the waters of the Penobscot, and con-
tinuing down which to near the forty-fifth degree of north latitude, they then turned up one
of its eastern branches, called Passadumkeay, whence, making a small portage of about two
miles, they got into the westernmost waters of the St. Croix, and soreached the Bay of Fuudy;
“performing the whole distance of about 275 miles by water, with the exception of perhaps
twelve miles of portage, over which, according to the custom still in use by the North American
Indians, they earried their light birch-bark cances. -

No. 13. Can there then be a doubt amongst intelligent men, that the highlands mentioned
in the Royal Proclamation are the identical highlauds, or height of land, described in the
Extracts from Pownall's work 7 or that the two clusses of rivers, spoken of as being divided by
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those highlands (one class falling into the St. Lawrence, and the cther into the sea) are on the
one hand. the St. Francis and the Chauditre of Pownall, the only rivers which there empty
themselves into the St. Lawrence; and, on the other hand. the Connecticut, the Kennebee, and
the Penobscot, the only rivers which from thence fall into the Atlantic Ocean? the Connec-
ticut rising, as Pownall states, “in 45° 10', at the height of land between Kennebacg and
Chauditre,” and the Kennebec and Penobscot having their heads, as he also states, in the same
height of land.

No. 14. Ttis not true then, as has heretofore been stated, that the Royal Proclamation of
1763 is silent as to that part of the country intervening bhetween the highlands, where they
confusedly divide the St. Francis and the Chaudiére from the Counecticut, the Kennebec, and
the Penobscot, and the further continuation of those highlauds, in the direction of the Bay of
Chalecurs ; for it distinctly speaks of the highlands as dividing the rivers that empty themse{ves
into the St. Lawrence from those which fall into the sea ; and we have uot shown that the
Penobscot, which is admitted to fall into the sca, actually extends nearly across the whole
southern front of the disputed territory, having its most eastern source distant more than one
hundred miles from its most western source, and the whole of its branches being thrown down
by highlands. which we shall hereafter show to be a continuation of the highlands which divide
it from the Chaudiere,

No. 15. The Proclamation of 1763 states also, that the line of boundary of the Govern-
ment of Quebee, is to pass along the  North coast of the Bay of Chaleurs;” it does not state,
as has been erroncously asserted. that the line passes along the highlands, which are on the
north coast, so as to place the whole of that part of the country, down to the water's edge of
the bay. within the jurisdiction of Quebee. And it is a fact, which will hercafter be shown,
that the highlands do extend from the castern sources of the Penobscot, to the Bay of Chaleurs,
forming a perfect continuity of highlands from that bay to the Lcads of the Chaudiére.

No. 1G. The propriety of including all the scttlements accustomed to be governed by
French law. and professing, as the Canadians of those setilements did, the Roman Catholic
religion, was manifestly one of the motives for extending the jurisdietion of Quebec, wherever
the settlements were French,  This is evident, both from the language of the Proclamation of
1763, where the boundary line is directed to go * also along the north coast of the Bay of
Chaleurs,” beeause various fishing settlements were there; and from the recital of the same
boundary in the Act 14, Geo, l11.,1774. commonly called the Quebec Act, where the southern
boundary is thus described :— All the territories, islands, and countries, in North America,
belonging to the Crown of Great Britain, bounded on the south by a line from the Bay of
Chaleurs, along the highlands which divide the rivers that empty themselves into the St.
Lawrence, from those which fall into the sea, to a point forty-five degrees of northern latitude,
on the eastern bank of the River Connecticut.”

On a review of the preceding pages, it willbe seen that we have shown :—

1st. That the colony of Massachusetts Bay acquired at no time any title to lands lying
north of the ancient limits o' Acadia, which extended only to the forty-sixth degree of north
latitude.

2ud. That the keight of land described by Evans and Pownall in 1753, extended to the
castern branches of the Penobscot. .

3rd. That the description of the southern boundary of the province of Quebec, in the Royal
Proclamation of 1763, was derived from the information published by Evans, the highlands
there spoken of being identical with the height of land laid down in Evans’ map.

4th, That the boundary description contained in the Commission of Governor Wilmot, and
other Governors: in the Quebeec Act of 1774 ; in the Resolutions of the Congress in the
Secret Journals; in the Royal Proclamation of 1763 ; and in the Treaty of 1783, are well
identical with cach other; and—

Lastly. That this was admitied to be so by the State of Massachusetts, by their public
acts in 1792, and by their published maps in 1816.

It has before heen shown by the Royal Proclamation of 1763, as by the subsequent Act of
the 14th Geo. III., 1774, that the southern boundary of the colony of Quebec, was a line
running from near the sources of the River Chaudiére to the Bay of Chaleurs; the due north
line, then mentioned in the three Commissions just alluded to, being directed to stop at the
southern boundary of the colony of Quebec, in like manner as, by the 2nd Article of the Treaty
of 1783, it is enjoined to stop at the highlnds. It appears. therefore, manifest, that the
southern boundary and the bighlands are identical; and we think it equally so,

No. 17. Submitting the reasonableness of our conclusions, most carefully made from one
step of deduction to another, we desire to contrast them with the very irrational and intolerable
inconsistencies that obtrude themselves, when considering the results that present themselves in
a contrary sense.

Plysical Geograply of the Country.

No. 18, There isno part of the surface of the globe where the tendency of the rock strata
to run north-casterly and south-westerly in parallel ridges is ‘more strongly marked than in
North America, .

No. 19. By reference to the map, it will be seen that the southern edge of this section of
elevated land. thus deseribed, runs north-casterly, from about 43 20” to 46° north latitude ;
and that if it were further protracted casterly, it would continue along that elevated part of the
country, where we, in the map, place the asis of maximum elevation of the whole country, to
the Bay of Chaleurs, ,

No. 20. The other two ridges being, one of them the line of highlands overlooking the St,
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Lawrence, and claimed by the Americans to be the highlands of the Treaty of 1783, and the
other the only line of highlands which manifestly fullils the intentions of the treaty, and the
character of which we shall now examine more in detail.

No. 21. These two ridges, as will be apparent from an examination of the map, are the
main branches of a common stem which runs between the River Hudson of the state of New
York and the Connecticut River, and which divides into two branches on reaching the
forty-fourth degree of north latitude.

No. 22. The southern branch (ride map A), holding its course north-easterly, throws
down from its south-east flank the head streams of the Connecticut River, those of the
Androscoggin, and those of the Dead River (a branch of the Kennebec River), a little to the
north of the forty-fifth degree of north latitude ; whilst on the opposite, or north-west flank,
the most southern head streams of the Chaudiére River take their rise. Continuing its north-
casterly course, it separates the Du Loup, another branch of the Chaudiére, from the most
western sources of the Penobscot River, which discharges itself into the Atlantic Ocean.
This ridge is the one which Pownall describes, and which the Royal Proclamation of 1763
fixes as the southern boundary of the government of Quebec, viz. :—

“The said line, crossing the River St. Lawrence and the Lake Champlain in forty-five
degrees of north latitude, passes along the highlands which divide the rivers that empty them-
selves into the said River St, Lawrence from those which fall into the sea.”

No. 23. Having separated the Du Loup from the western sources of the Penobscot, the
ridge now tends more to the eastward, but always in a bold continuous manner, until it reaches
west longitude 69° 40', when the peaks become separated occasionally by wide gaps, the
portions connecting the peaks being nevertheless very elevated. As it passes further to the east
i's continuity becomes more interrupted ; it assumes a character of much less elevation than
it maintains west of seventy degrees of west longitude, so that when it reaches 68° 32’ west
longitude, it takes a subordinate character, although it still continues to form a part of the axis
of maximum elevation. Thence, passing no: t,}’l-easterly. and intersected at times by the
Roostuc River, west of the tributary stream called St. Croix, this ridge throws down the
eastern branches of Penobscot to the south, and keeping its course by a well-defined elevation
south of the Roostuc, it strikes the valley of the River St. John, nearly opposite to the mouth
of the Tobique River. From that point eastward the country again rises rapidly in elevation,
and presents the same character in a continuous elevated range, interrupted only by a few
slight depressions, until it approaches the shores of the Bay of Chaleurs.

No. 24, The section of elevations which we have placed on the left margin of the map,
taken between the extreme points, viz,, the Bay of Chaleurs and the sources of the St. John,
with the barometrical height in English feet, will give a just view of the elevation of the
country along the whole line. 'We have not been able, for want of room, to place upon this
section all the barometrical elevations we have taken betwixt the River St. John and the Ba
of Chaleurs, neither do all the elevations taken by us appear on the map, the scale upon whicg
it is projected not admitting of their being all placed on their respective localities. That part
of the section nearest to the Bay of Chaleurs only represents the height of the land on the
northern face of that portion of the axis of maximum elevation which runs between the points
ahove spoken of. A line running westerly from Bathurst and a little to the south of Middle
River, gives a series of elevations in English feet above the sea, from east to west, as far as
Nictor Lake, where the line joins the series of elevations of the northern face as follows; 236,
278, 550, 714, 815, 779, 802, 873, 1,049, 1,078, 850, 1,367, 1,934, 1,261, 819, 1845, 2,110,
1,583, 1,846,2,110. The distance upon which these elevations are distributed is about 36
miles. A few of these were taken down upon conspicuous peaks, but the intervals between
them are continuously of a lofty character. The general aspect of the whole line corresponds
with its height, and 1s mountainous. The Mepisiquit River, which flows to the east and which
empties itself into the Bay of Chaleurs at Bathurst, takes its' rise, together with its northern
branches, in this chain, as likewise does the Upsalquitch, which flows to the north to join the
Restigouche. From Nictor Lake the axis continues to the RiverSt. John in a south-westerly
direction, trending between the Tobigue River and the Salmon River in a bold continuous
ridge, varying from 750 to 1,000 feet. On the west side of the St. John it reappears on the
south bank of the Roostuc, near the falls of this river, where it has an elevation of 710 feet,
From thence the section, with the heights expressed in English feet, exhibits the elevation of
the country to the sources of the St, John, We have not continued itany further to the south-
west, as the ridge from thence preserves a continuous lofty character to the head waters of the
Connecticut River, with an average height of about 2,000 feet, We thought it unnecessary to
extiand the section to so great a distance, nor could we have done it conveniently upon the proper
scale.

No. 25. We therefore present this axis of maximum elevation of the whole country as the
true highlands intended by the 2nd article of the Treaty of 1783, uniting to the character of
highlands, as contra-distinguished from lowlands, the condition required by the Treaty of
dividing the “ rivers that empty themselves into the St, Lawrence from those which flow into
the Atlantic Ocean to the north-westernmost head of the Connecticut River. It will be seen
hereafter that this is the only part of the disputed territory where highlands of a similar cha-
racter are to be found,

No. 26. By reference to the map A, your Lordship will observe that no chain or ridge is
found extending from the most southern source of the Quelle to the easternmost souvces
of the Metjarmette, yet it is along a line extending between those two points that the American
surveyor protracted his fictitious hills. As the verification or disproval of this ridge was a
matter of vital importance in the controversy about the boundary, we were very careful to
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examine that part of the country, in order that our report might effectually dispose of the
matter one way or the other, consistently with the truth, We therefore, after a careful
examination of all that part of the country between the mouth of the Mittaywawquam, where
that river joins the River St. John and the eastern sources of the Etchemin River, unhesitatingly
declare that the ridge inserted in the American map is entirely fictitious, and that there is no
foundation in the natural appearance of tize country for such an invention. Had anything of
the kind been there, we must unavoidably have seen it, and have crossed it on our way from
the mouth of the Mittaywawquam to Lake Etchemin, the source of that fictitious ridge, as
represented in the American map, lying six or seven miles east of the sources of the Mittay-
wawquam, and about ten miles east of Lake Etchemin, And it is singular enough that
precisely at the point where the pretended ridge crosses the Mittaywawquam, and for many
miles around, the country is a long flat swamp, the streams issuing from which have such a
sluggish course that there is searcely a perceptible current, or onesufficiently established to give
visible motion to a feather. Over no part of the country which we traversed from the St. John
to Lake Etchemin docs the elevation exceed 50 feet, nor is there any visible elevation at any
point of the course. It is only west of Lake Etchemin that the highlands claimed by the
Americans as the highlands of the Treaty of 1783 are found, These are visible from a
distance of several miles, and are a portion of the highlands which we have spoken of at p. 41
as the northern branch.

No. 27. ExTracT of the Compendium of the Argument of the Honourable Ward Chipman,
Agent of Her Britaunic Majesty, before the Commissioners under the 5th Article of the
Treaty of Ghent in 1821.

Under the provisions of the 5th Article of the said Treaty of Ghent, to ascertain and deter-
mine the north-west angle of Nova Scotia, and the north-westernmost head of the Connecticut
River, in conformity with the provisions of the Treaty of 1783, it is set forth that the British
claim places the north-west angle of Nova Scotia at or near Mars Hill, a point on the said
north line distant about 40 miles from the source of the St. Croix, and 37 miles south of the
River St John,

That the first line of the angle being a due north line, the angle is formed by a line running
from the north-westernmost head of the Connccticut River, the second point in the boundary,
along the well-known height of land in that quarter in such a manner as to leave the whole of
the Androscoggin. Kenncbee, and Penobscot falling into the Atlantic Ocean within the United
States, and the Chaudiére and Du Loup emptying into the St. Lawrence within Her Majesty's

territories until it meets the due north line at or near Mars Hill, which is the first highlands-

intersceted by the due north line.

"That this line of boundary along the highlands dividing those rivers fully satisfies the words
of the Treaty, and corresponds with its obvious spirit and intention, and moreover accords with
the description of the southern boundary of Quebee originally designated in the Proclamation
of 1763, afterwards the Act of Parliament of 1774.

On board the Ringdove, October 26, 1839,

No. 28. Mr, Featherstonhaugh presents his compliments to Mr. Bouchette, and thanks him
for the sketeh of the Metis county, which he received.

Mr. Featherstonhaugh hopes it will be convenient for Mr. Bouchette to transmit to him at
an carly day the other sketches promised by Mr. Bouchette, to wit, the point of bifurcation
of that chain which comes up through the State of Vermont, and as exact a delineation as Mr.
Bouchette can give of the separate continuity of each subordinate chain, the northern one,
which passes by Lake Etchemin, and runs parallel with the St. Lawrence (with notes of the
locality of the separate peaks, and of the extent of places which separate them), and the
other, which tends north-easterly from the heads of the Connecticut to those of the Chaudiere.

Mr. Featherstonhaugh is also very desirous of having a copy of Mr. Bouchette’s map of
the heads of the south-west branch of the St. John’s, and the most westerly branch of the
Penobscot, with the waters of the Mittaywawquam, or Daaquam, as it is sometimes called.
Mr. Featherstouhaugh possesses the original field-notes of that reconnoisance made by direc-
tions of Lord Dalhousie. It Mr, Bouchette has visited that gart of the country a second
time, any corrections will probably be noted. Mr. Featherstonhaugh will be happy to receive
any information from Mr. Bouchette conmected with the obiect alluded to in this note, and’
requests the map and information may be addressed to him at Sir John Harvey’s, Fredericton,
New Brunswick, and forwarded from Quebec not later than November 4.

(B.).
To Joseph Bouchette, Esq.,, His Majesty’s Surveyor-General of Lower Canada, &c. &e.
SR,

Tuar branch of the public service to explore the country between the head of the
Metgermette River and the point of Mr. Weir’s departure having devolved upon me, conform-
ably to the Sth Article of the Instructions of His Excellency the Governor-in-Chief, dated the
Sth March last, conveyed by the Honourable A. W, Cochran, Esq., Civil Secretary, a copy of
which is annexed to yours of the 10th, for my better ﬁmdauce. . o

In pursuance thereto I proceeded to the mouth of the River Metgermette, discharging into.
River du Loup, which falls into the Chaudigre, lat. by observation 46° 0’ 36", and thence did
trace up this river and its branches to their sources. ) ) )

"The north-west branch, after traversing a very flat country,.is finally lost at its sourcein a,
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cedar tamarack and spruce swamp, whence, from the tops of trees can be discovered, with the
exception of some hills on the south-east and south, between two and three miles distance, the
same features of country,

The mainbranch, uutil it reaches the Metgermette Hills at about eleven miles from its mouth,
‘generally preserves the same character of country as its north-westerly branch. Here I diverged
-northward to the summits of the hills, which extend parallel with the general course of the
river, and from position A observed the bold mountain in a southern divection, as likewise the
whole space of country south-eastward, lying at the base of several conspicuous heights or peaks,

which I have since ascertained to be the Guespempsitook Mountains, and on the east alsoa few
very distaut headlands of great height, bearing in Mars Hill direction (see sketch No. 1).

1 then ascended to position B on the north side of the mountain, and then observed the whole
space of country from N.N.E. 3 to W.N.W, in a distance of upwards of fifty miles: the
conspicuous objects are the great mountains A, B, C, D, the distance and heights of which I
ascertained with the utmost care; the mountain A, situated at the sources of the rivers DuSud
and Etchemin, appears to have considerable heights near it—whereas B, C, and D are uncon-
nected with auy ridge or mountains whatsoever, unless a few hills of inferior height between B
and C. There I found I was 800 to 900 feet above the level of a lake, which was subsequently
ascertained to be the waters of River Lafamine, bearing N. 2° 20' E., 163 miles distance,
lying in a vast plain of level country, stretching from the base of the Metgermette Hills to four
or five miles north of the lake, and but few patches of hard woodland diversify the general
sameness in the appearance of the timber—for spruce, cedar, tamarack, and balsam seem to be
the prevailing quality in this low tract of country. After this survey I returned to the
Metgermette,

This river takes ils sources in two lakes, the westerly one, by much the greater, is over three-
fourths of a mile long, and of very irregular figure. No features about it denote a mountainous
country, although there is a broken and rugged appearance in the dwarf hills that lie in the
north-casterly part of it. The inlet of this %ake takes its source in the same valley with the
Penobscot waters formed by these hills and Moose Mountains. The height of land C is
however observable between the Metgermette lakes and two small lakes at the head of the
west branch of Penobscot River, which runs to the south and south-east. The principal eleva-
tion about the head of these rivers is Moose Mountain D, which lies between the east and west
branches of Penobscot River. From it I observed the great mountains A, B, C, D, and like-
wise the same low flat country I had seen from Metgermette.

The inlet to the lake of the east branch, which lies at the base of Moose Mountain, takes its
source to the north-west of it in a spruce and cedar swamp, and the same description of count
as at the source of the north-west branch of Metgermette. TFollowing the height of land on the
northeeast of the lake, a mountain (E G) of nearly equal elevation with Moose Mountain,
running east-north-easterly, divides the Penobscot waters {rom those of the river St. John, which
rises in a small lake of about two-and-a-half -miles circumference; its inlet, coming from the
west, takes its source in the same spruce and cedar swamp with the Penobscot.

The land on the east, south, and south-east of Lake St. John is mountainous; the moun-
tains F' G appear to take a general direction east-north-easterly. To the west and south-west
an extensive level tract lies open to view the Metgermette Hills; on the north-west and north
a cedar and tamarack swamp (savanne) extends from the margin of the lake a considerable
distance, until it reaches a swell of hard woodland (or coteau), which runs parallel with and at
about a mile from the River St. John, as does also a coteau on the north-east side, but of a
bolder aspect than the former.

I would beg leave Lere to make an observation relative to the copy of a plan of the Commis.
sioners of the boundary line, accompanying your Instructions for my guidance. In every
‘respect [ have found it to differ with the actual locality of the country 1t would represent, and
deviates so widely in respect to the situation, manner, and distance at which I expected to find
the River St. John, that without the great research I made to ascertain whether these were the
waters, I must have been led into serous error, detrimental to the public service,

Having found no lands in these parts which divide the waters falling into the River St, Joln
from those flowing into the River St. Lawrence that can fairly be designated highlands, as
those I had hitherto followed is the chain of mountains lying at the head of the Penobscot
waters, and dividing them from the waters flowing into the St. Lawrence on the west and on
the north-east from the head or source of the main River St. John, I reached the lake or head
waters of a branch of the St, John’s, where this fact is further confirmed.

It is about a mile long by one-third wide, and around it are to be seensix or seven detached
hills, the highest of which (O) lies on the eastern bank of the River St. John, while the northern
extremity of the coteau before mentioned is observed at upwards of two miles to the south-east.

One prevailing feature of low level country, commonly called “ Savanne” or «Tamarack”
plains, characterizes the land in its vicinity which it bears out to Lake Lafamine, the head
waters of a branch of the south-east arm of that river, which falls into the Chaudiere. The
hunters have cut a very good portage voad through the.swamp between the two lakes, the
distance being but five hundred and fifty yards. :

On the north and north-east side of the lake the land is low and swampy, while on the south
and south-east the hill approaches its borders to the eastward ; the chain of hills (O) on the eastern
bank of the River St..John is distinetly observed stretching north-easterly.

- There are still no highlands and fewer hills at the source of another branch of the St. John,
which I traced up.fromthe main river into a cedar, spruce, and tamarack swamp, where it is
finally lost.. At half a. mile northward of the .source a rising ground, of about 80 to-100
feet, affords a view of the.whole expanse of country for several miles round, which is low and
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In this distance can be seen southward the Metgermette Hills, on the west the settlements on
the western bank of the Chauditre, and northward the mountains along the north-east outline
of the township of Ware. From this elevation I penetrated into the interior in search of the
opposite waters, but travelled in various directions for several miles to no other effect than to
convince me, beyond a question of doubt, that there are no highlands dividing the waters of the
St. Johu's from those flowing into the St, Lawrenee, but on the reverse, a vast extent of low,
flat country, which spreads its characteristic feature to the main river St. John’s, and into
which its tributary streams take their source, as do the waters of the river Lafamine or St,
Lawrence.

The river Wawetemmantetook reaches its source after traversing from its mouth in the river
St. John's several of these extensive plains orsavannas, wherein it generally spreads into shallow
ponds. Ou approaching its saurce the stream divides into two brooks, the one taking a direc-
tion to the north-east of a rising ground into anc of these plains of several miles extent, and
the other north-westerly, into a small lake or pond, which forms its source. On the west a
rising ground of 70 to 80 feet in height, divides the St. John’s waters from a small brook, the
waters ol the river Lafamine running south-westerly, Furtlier to the westward, in a tamarack
plain, are two small lakes, the source or waters of the river Daaquam, a great arm of the river
St, John, from which, at about three-quaiters of a mile south, in the same plain or swamp, lies
the {ore-mentioned branch of the river Lafamine,

Here there are two considerable branches of the river St. John divided from a branch of the
north-cast arm of the river Lafamine by a few swells of hard woodland, not one hundred feet
above the surrounding country, from which I discovered the extensive flat land observed {rom
Metgermette.

The middle branch of the river Daaquam takes likewise its source in low tamarack and cedar
swamps, with the source of a branch of the river Lafamine, which itself lies in a valley formed
by the mountains along the Standen and Ware lines, and the mountain in the seventh mile of
the road marked in the field by Mr. Ware, D.P.S,, in 1825. The north-easterly branch of
thc‘u‘ivor Daaquam crosses that road line, and heads among the mountaius at the north angle
of Ware,

From a conspicuous elevation at the angle K, in the seventh mile of the road, latitude, by
observation, 46° 25 28", I observed a range of very high mountains, bearing between south by
east to cast south-east, distant 40 and 30 miles, the height of which I determined trigonome-
trically : the Bald Mountains, 48 miles distant, are very distinguishable, and likewise the Met~

ermette Hills and Moose Mountains to the eastward. A verv remarkable mountain, Y, bears
8. 48° 30" E., distant about 424 miles, and corresponds with Quacumgamook Mountain, as
likewise docs another mountain, Z, bearing S, 66° E., about 30 miles with Banjahquahen
Mountain, which was observed from Moose Mountain,

This ridge is higher by some hundred fect than the mountains A, B, C, D, observed from
Metgermette, and from which the lands receding northward diminish in height in manner of
parsﬁlol lays of country, which I imagine form the beds of the great branches of the River St.
John, Having reached the point of Mr. Ware's departure, and thus accomplished the nature
and substance of my instructions, I determined on taking the Daaquam in my route homeward,
and ascend the Jargest branch I might meet nearest its estuary into the River St. John, which I
supposed might correspond with the River Eseganetsogook.

Omirting particulars which my journal contains, I will only notice such parts as particularly
attracted my atrention in the course of my route, which was generally north-north-westerly.

At Lake Escganctsogook I recognised the mountain C, D, observed from Metgermette,
forming the bed of the inlet to the luke, which is here a wide stream. From the heights the
great mountain, B, is seen bearing N.N.W., about 800 fect above the adjacent country. To
the eastward it is connected with a ridge of very inferior heights, extending about three or four
miles east-north-casterly, to the northward of which runs the river Eseganetsogook, coming
from the W.S.W., thereby, nearly enclosing the principal heights or headlands in all this por-
tion of enuntry.

After passing to the northward of the river,’ the land rises into gentle swells, and be-
comes, to the northward of the small branch of that river, quite level, into which some of
the waters of the St. John's take their source, From an eminence between the river and
its branch I observed the mountain B, bearing 8.8.E., 500 feet above the level of the sur-
rounding country. I did not perceive any material ascent from thence to tiis plain, which,
I venture to say, is from 300 to 400 fect under the level of summit of mountain B.

Extensive savannas or tamarack and cedar swamps cover this plain to the border of a
remarkable descent, from which is observed a rugged ridge of hills extending cast-north-
casterly, above which, however, is seen the Bay St. Paul, the Capes Tourment and Mail-
lard, and the settlements on the north shore of the river St. Lawrence.

At the foot of this hill a stream or branch of River du Sud runs W.N.W, towards a
chasm obscrved on the opposite hills.  North of these the country resumes its level aspeet
for seven or cight miles, till after passing 2 small lake and branch running to the north-
west, the lands become again rugged and broken, ascending for a while the height of land,
from whenee are observed the nearer sttlements along the St. Lawrence, and the church
of L'Islet bearing N.N.W, Thence the lands descend stecply by several ridges to the
Bras St. Nicholas, on which are several great falls, one, in particular, I estimated at 70 or
80 fect, until it reaches the scttlements in the level country at the basc of the hills.
Having reached the settlements of the parish of L'Islet I returned to Quebee, -

All which is most respectfully submitted, this 18th day of May, 1828.

(Signed) Josepat BOUCHETTE, jun., D.P.S,
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To Josers BoucreTTE, Esq,, Surveyor-General for the Province of Lower Canada, &e. &,
Sin, Quebee, April 25,1828,

1 HAvE the honour to acknowledge the receipt of your Jetter of this day, desiring me
to give my opinion, for the information of His Majesty’s Government, on the copies of the
plaus of the British and American Commissioners, under the fifth Article of the Treaty of
Ghent, as far as my knowledge of the country in general, and more particularly that part
lately by me explored, may enable me to do so.

After mature and strict examination of these copies, [ have the honour to inform you, that
within the extent of my knowledge of the country, almost every one of the rivers seems to be
Iaid down merely to show thatsuch a river exists about such a place, but that there is ot the
least similarity whatever in their courses; and a number of branches of rivers, as well of those
falling into the St, Lawrence as of those falling into the St. John's river, are not laid down at
all thereou,

1 cannot conceive how it can be possible to form a judgment by such documents, as very
few of the rivers seem to have been placed on these plaus by actual surveys, but rather from
information and from memory.

The mountains and bills, also, are there very differently represented from what they
actually are: so that it is impossible, in doing anything by these plans, to avoid falling into
the most serious errors.

I have, &e.,
Frepk. Wyss,
Surveyor of Lands.

———

(D.
SrR, - ) Quebee, April 25, 1828,

I mave the honour to acknowledge the receipt of your letter of this day's date,
referring me to copies of the plans of the British and American Surveyors, employed by the
Commissioners, under the fifth Article of the Treaty of Ghent, to examiue the said plans, and
state to you, for the information of His Majesty’s Government, whether any and what differ-
ence exists in the general features of the couniry, courses of rivers and their sources, by me
recently explored.

I beg leave to state that I have, in conformity with yeur letter, carefully examined the
plans of the said Commissioners in your office. The most palpable error in the American
Commissioners’ plan which came within my knowledge, is a chain of mountains which he
represents as separating the waters of the St Lawrence from those of the St. John, while, in

oint of fact, with the exception of a cluster of mountaias, in which the River Etchemin and a
Emnch of the Du Sud take their vise, together with an inferior ridge near the line between
Standon and Ware the waters are not separated by mountains or high lands, but both take
their rise in the same plain. As regards the courses of rivers and their sources, the most
conspicuous error that 1 discovered, and which relates to the British as well as to the American
Commissioners’ plan, is, that the whole course of the rivers Du Sud and Etchemin are so
inaccurately laid down as to bear no resemblance to the truth,

I have, &ec.,

Joseph Bouchette, Esq., ’ W. Ware, D.P.S,
Surveyor-General, Quebec,

——————

No. 29. Exrract from the Rerorr of Grovocican Survey of CanapA for the year
1844, by W, E. Locay, Esq., Provincial Geologist,

Avu these heights given between the two extreme summits are the links of a chain
standing on the vorth side of the longitudinal valleys which have been mentioned, and while
they constitute the most elevated serrated ridge, none of them are much more than a mile
from the northern base of the whole helt. The five miles which compose the remainder of its
breadth present summils of more moderate height, and one of the most elevated of these
which stand conspicuously protruded into the gorge oniits east side, and was named the South
Mountain, we found to be 2,413 feet, The whole of these, ac well as the northern crest, are
abrupt on the north side, and in general more sloping on the south, in the probable direction
of the dip of the strata : and these, as judicated by the ridges, have a strike which, in this part
of the range, may be considered, E.N.E. and W.5.W., magnetie.

From .the highest summit we visited, the panorama displayed was of the grandest de-
seription.  In the northern half of the civele, the waters of the St, Lawrence, dotted with its
ships and fishing boats, spread out to the right and to the left as far as the eye could reach,

_On its northern shore, immediately in front, unaided vision could plainly distinguish the
lighthouse of the Pointe des Monts some fifty miles off, from which the granite hills rising
immediately behind it in the interior, gradually sunk below the horizon as they receded from
us, following them down the expanding gulph to a point where we thought we could discern
the Island of Anticosta, one hundred miles away in the mist of the distance, while at our feet
were arranged in parallel lines the ridges and valleys of the lower land between us and the
river. To'the eastward a confusion of mountains and ravines belonging to the Notre Dame
range filled up several degrees of the circle; and one summit, which exhibited a patch of
snow, we supposed might be higher than the point we stood upon. Many of the peaks were
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it became difficult to distinguish those of the Notre Dame from such as appertained to other
ranges. Turning southward, a sea of parallel undulating ridges occupied the picture, the.
more distant of which we conceived might present a table land, with a few marked points
rising in cones and domes ; and through one gap, which probably was the valley of some
south-flowing river, we distinguished a faint blue horizoutal line, which we fancied might be in
New Brunswick, Prominent points became still fewer, veering westward, uatil the horizon-
was again interrupted in that direction by a well-defined outline of a not very distant part of the
range (rom swhich we looked.

.

No. 31. ExTracT from the RerorT of ALEXavDErR Morray, Esq., Assistant Provincial:
Geologist, addressed to W. E. Locan, Esq., Provincial Geologist, 1845.

Ox the west side of the Great Cascapedia the unconformable conglomerate again makes
its appearance, It is seen in a conspicuous hill, in which the strata gradually rise from
Indian Point, attaining an eclevation of 378 feet on Mr. M‘Kay’s land. It composes nat only
the hill, but the flat valley bevond, which holds a very thriving settlement upon it, much
incommoded by the want of road, and comes out on the river higher up. From Indian Point
its stretch up the river may be four miles, and reaching the base of the mountains which pre-
sent a flank running for the peak of Tracadigash, it skirts the bay up to the dividing line be-
tween the townships of Maria and Carleton, with the breadth of a mile and upwards, though
it is not seen on the coast, being there covered over from Indian Point with the tertiary deposit,

No. 32. Judging from the journeys made across the Gaspé and Bonaventure peninsula by
the Chat and Cascapedia, aud back again by the Matapedia, the mountain flank alluded to,
which continues up the bay as far as my examination extended, is the southern boundary of
what may be considered a table-land extending across to the St. Lawrence, on which the
mountains of Notre Dame are a conspicuous range of highlands, while the river courses are
deep and narrow excavations cut out of the block. That part of the flank which reaches from
the Cascapedia to the Peak of Tracadigash, appears to be composed of a coarse silicioug
conglomerate standing in a vertical attitude, and 1o run south-west in the strike ol’ the mea-
sures which present several remarkable precipices. But between it and the upper or flat
calcareous runglomerate in front, there stand a few successive isolated trap hills with conical
summits, occasionally half resting on the flank, and the breadth these occupy indicates that
the trap range, with which they are connected, is of some importance.

No, 33, From Tracadigash Peak the border of the table-land changes its direction, running
parallel with the coast a Jittle to the north of west, and makes a partial section ohliquely
across the measures, exhibiting in suceession durk-coloured slates, several masses of trap, and
finally a great calcareous deposit, which seems to run inland to the north of the silicious
conglomerate, It is probable, however, that the strike and the mountain flank again coincide
further on, for there is trap at the root of it associated with limestone beds at Nouvelle Bridge,
five miles up from ite mouth; and, finally, trap comes upon the Restigouche on the land of
Mr. John Adams, at the junction of the Little %iver with the maiu stream, from which stream
it is separated between the Scaumenac and the Little River, by a margin of silicious conglo-
merate very like that of Tracadigash, seen in vertical or highly-tilted south-dipping strata
below Mungo's Brook, at Point La Garde and at Point Bordeau. k

No.34. Extracr from the Report of ALixaNDER Muriay, Esq., Assistant Provincial
Geologist, addressed to W, E. Locan, Esq., Proviucial Geologist, 1846.

Tnre Matan River falls into the St. Lawrence in Iat. 48 51’ N, long. 67° 33' W., accord-
icng to Capt. Bayficld's chart, about 60 miles below Bic Island, and 85 miles above Cape

hat.

Taking its rise in the country to the north of the Notre Dame Mountains, where the
uppermost of the three Jakes is situated, the main branch of the Matan flows south, cutting a
deep gorge through the range, which is occupied by part of the middle and the whole of the
lower lakes, with their connecting stream. It then runs westerly, between the southern base
of the mountains and an escarpment of limestone, to the Trout River branch, which discharges
into it a large body of water. Thence sweeping around the western estremity of the range,
nearly opposite to the Tawagadee branch, it afterwards pursues a northerly course to the junc-
tion with the St, Lawrence.  With its tributaries, the river probably drains an area of country
extending over about 800 square miles.

No. 35. One of the most remarkable features of the Gaspé peninsula is the chain of the
Notre Dame Mountains. Its western extremity comes 10 within two miles of the eastern
bank of the Matan, bearing from the mouth of that river 8, 25° E., at a distance in a straight
line of about 214 miles, Its breadth does not here exceed two miles, while the summit
heights are on an average about 2,000 feet above the level of thesea. The mountain range
runs nearly due E. and W, magnetic, and it increases between the Matan and Ste. Anne in
width and clevation, advancing eastward, At the Lakes of Matan it occupies a width of four
miles, and the highest summits are about 2,700 feet, while at the Chat. where' this river inter-
sects the range at the Old Man and South Moiantains, as ascertained the previous season,
there is a breadth of six miles, the most clevated peaks rising to upwards of 3,500 feet. From
this until striking the Ste. Anue the highes! summits on the northern crest maiutain a pretty
uniform clevation, and still bear dircctly east; but beyond that point the range appears to
split, and after the valley of the river takes its upward turn S. of E.; the highest summits on
its south side recede from it three or four miles, while a range commencing on-the north makes

[
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rather to the N. of E. for the lake at the head of Marten River, and appears to run ultimately
to Mout Louis on the coast.

No. 36. From tha highest point on the south-western extreme we had a commanding
prospect of nearly the whole western yange of the mountains, among which the lofty summits
of Flag-staff Peak and Mount Bayfield, were distinetly recognisable. The valleys of the
upper branches of the Chat and Caseapedia Jay to the west and south of us; and while many
of the mountains of Gaspé and Bonaventure were presented to us on the south-east, the
panorama was bounded on the north-east by the range scparating the waters of the Ste. Anne
and Magdalen. From the novth-eastern station, the sanie Ste. Anne aud Magdalen moun-
tains bounded our view eastward, and the saume peaks in Gaspé and Bonaventure were seen
south-east; many of the same mountains to the westward; but northward of west the St,
Lawrence to its northern shore was spreud out, and the valley of the Ste. Anue could be traced
extensively, while immediately below us, we .could here and’ there distinguish its rapid torrent
rushing along among the rocky cliffs, '

No. 37. The country generally to the north of the greal mountain range consists of 2
series of ridges running parallel to it and to one another, which decrease in elevation as they
adrance to the westward, and as they approach tlie shores of the St. Lawrence. These
ridges are entirely covered with a dense forest consisting of balsam, fir, spruce, white, black,
and yellow birch-trees, white pine, and white cedar; maple, elm, and ash likewise occur, but
are comparatively rare. Pine-trees of good size, and many groves of fine spruce occur upon
the hills, near the banks of the Ste. Anne and Chat, but on the main branch of the Matan
such timber, although not altogether absent, is rare, This is the more to be regretted as it
affords facilities for driving far superior to any other river on the south coast of this part of
the St. Lawrence, being easily accessibie to the highest of its lakes,

Except on the flats, and on the low lands near the shores, the soil appears to be of a very
light description, and holds out but few inducements for agricultural improvement; on them
the quality is frequently very favourable, and of this the settlements at Matan, Ste. Anne,
and Cape Chat are examples. South of the mountain range, on the Matan, the size and the
character of the forest growth indicate a better deseription of soil than on the north; and the
country being less broken or mountainous than that to the eastward, might, were it less
remotely situated, be cleared and cultivated. Hitherto. it has been but rarely visited, except
by Indians or hunters in pursuit of fish or fars. Game abounds through the whole of these
forests, and the rivers are amply supplied during the summer scason with fish and water-fowl,
The Chat and Ste. Anne abound with the finest description of salmon and sea-trout; but
since the crection of the saw.mill, being unable to get over the dam, they have entirely dis-
appeared from the waters of the Matan, where they are said to have formerly. been more
nurmerous than in any other river on the coast.

River Sections.

No. 38. The rivers on the north coast of the peninsula, running for a considerable portion
of their course, directly transverse ‘to the general strike of the stratification, afford the best, if
not the only, means of obtaining exposed sections of the older vocks in the interior ; the whole
country, elsewhere, except on the summits of the highest mountains, being clothed with a
dense forest; but as even on the rivers the exposures are but partial, their banks being
frequently, for long distances, composed of drifted material or overgrown with shrubs and
trees, it is a matter of the greatest difficulty to establish a regular order of super-position;
and there is to be added to the perplexing embarrassment, resulting from the nature of the
surface, the usual difficulty incident to a geological examination of a highly disturbed and
altered region,

No. 39, The character of the range of the Notre Dame mountains, from the Matan to
Mount Albert on the Ste, Anne, exac\fy corresponds with the description given in last year's
report of the mountains of the Chat, The colour of the rocks is invariably more or less
green, resembling the green of epidote. In some jnstances they are of a pale-yellowish green,
striped or mottled over with red jaspery patches, and are very hard, compaet, and silicious.
At other times they are found of an olive-green colour, as a fibrous splintery slate, and occa-
sionally they possess a character allied to mica shist. Tale and steatite were sometimes
observed amongloose fragments on the surface, Wherever the inclination could be determined,.
it was invariably found. to-dip to the southward at a very high angle, or to be quite vertical.

Exrracrs from the Geographical and Statistical Dictionary, by J. R. McCulloch, Esq,
Adrticle, * Canada.”

No, 40, The aspect of the south shore of the estuary of St. Lawrence, between longitude
6930’ and 72°, though bold and hilly, is not mountainous as onthe opposite shore ; and the
hill ranges are interspersed with valleys and even plains' of some extent, many of whieh, from
the,encoura%ement afforded, by the contiguous markets of the capital, have been brought into
very tolerable cultivation. East of Kamouraska the country is diversified by more abrupt
eminences, while' population and cuiture become more limited ; and i the district of Gaspé,
the mountains rise into two chains of considerable- elevation, enclosing between them a lofty
table-laud or central valley.. The most southerly of these chains bounds on its south side the
valley of the Restigouche and St. John's.rivers. -The upper part of the busin of the 8t. John
forms a'region at least 600 or 700 feet above the level of .the sea, covered with forests, lakes,

.« ) 1.
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CANADA. - and rivers, and, according to Mr. MeGregor and other authonities, equal in point of fertility to
- any part of America : enclosed by mountain ranges on the north, south, and west, and divided
into two nearly equal parts by the St. John river, running from west to cast,

Treaty of Amity, 1794,

No.41. By Thomas Barclay, David Howell, and Egbert Benson, Commissioners
appointed in pursuance of the fifth Article of the Treaty of Amity, commerce and navigation
between His Britannie Majesty and the United States of America, finally to decide the
question, “ What river was truly intended, under the name of the river St. Croix, mentioned
in the Treaty of Peace between His Majesty and the United States of America, and forming a
part of the boundary therein described.”

Declaration,

No.42. We, the said Commissieners, having been sworn ““impartially to examine and decide
the said question according to such evidenceas should respectively be laid before us on the part
of the British Government and of the United States,” and having heard the evidence which
hath been laid before us by the agent of His Majesty and the agent of the United States
respectively appointed and “authorized to manage the business on behalf of the respective
Governments, have decided, and hereby do decide :——The river hereinafter particularly deseribed
and mentioned to be the river truly intended under the name of the river St, Croix in the said
Treaty of Peace, and forming a part of the boundary therein described, that is to say,—the
mouth ¢ the said river is in Passamaquaddy Bay, at a point of land called Ive's Point, about
one mile northward from the northern part of St. Andrew’s Island, and in the latitude
of 45° 3 and 5" north, and in the longitude of 67° 12’ and 30" west, from the Royal
Observatory at Grreenwich in Great Britain, and 3° 50" and 15” east from Howard College
in the University of Cambridge, in the state of Massachusetts, And the course of the said
river up from its source is northerly to a point of land called The DevilP’s Head, thence turning
the said point, is westerly to where it divides into two streams, the one coming from the west~
ward and the other from the northward, having the Indian name Chiputnatecook, or
Chipnitcook, as the same may be varionsly spelt, then up the said stream, so coming from the
northward to its source, which is at a stake near a yellow birch-tree, hooped with iron, marked
“S. T, and J. H,, 1797, by Samuel Titcomb and John Harris, the surveyors employed to
survey the above-mentioned stream coming from the northward.  And the said river is designated
on the map hereunto annexed and hereby referred to as further descriptive of it by the
letters A, B,C, D, E, F, G, H, I, K, and L, the letter A being at its said mouth, and the
letter L being at its said source. And the course and distance of the said source from the
island at the confluence of the above-mentioned two streams is as laid down on the said map,
north 5° and about 15’ west by the magnet : about 48 wiles and one quarter.

In testimony whereof we have hereunto set our hands and seals at Providence, in the State
of Rhode Island, the 25th day of October, in the year 1798,

(Signed) Tuos. Barcuay, (L.S.)
Davip Howert, (L.S.)
Ecperr Bevson, (L.S.)
Withess,
(Signed) Ep. WinsLow,
Secretary to the Commissioners.
A true Copy.
(Signed) Ep. Winsrow,

——————

No. 43,
Sir, Government House, Frederieton, August 4, 1836,

I nave the honour to acknowledge the receipt of your letter of the 29th ultimo,
reporting your arrival at Madawaska, by order of his Excellency the Earl of Gosford,
for the purposc of cxamining the depredations reported by me as having been com-
mitted within the limits of the disputed territory.

That these depredations have been carried on to a very great extent, I have but teo
much reasen to believe, and this I have no doubt you will find to be the case in the course
of your investigation.

To afford you carly information on this subject, I have dirceted J. A. M*Lauchlan, Esg.,
the warden of the dlsguted territory, to join j','ou without delay: he is well acquainted
with every step already taken in regard to the question under discussion, as well as the
matter that [ now wish particularly to be followed ; and I trust that your united exertions
will lead to the conviction of all the parties concerned in the crime of having daringly and
lawlessly cut great quantities of timber on Crown lands, whether in the jurisdiction of
Canada or New Brunswick, of course cqually culpable,

Great cfforts will, [ doubt not, be made %y the partics accused to make it a%pcar that
a proportion of the said timber was cut on grantcff lands, but of that you will 'be able to
satisfy yoursclves by personal inspection on the spot.

I have, &c.,
(Signed) Arch. CAMPBELL,
J. Bouchette, Esq., D, S. General, Lieutcnant-Governor.

&e. &e. &e.
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No. 44.

Dear Sig, Joscph Herbert'’s, Wednesday, 7 o'clock, Evening.

I LeFr the Great Falls this morning, in hopes with meeting }:i)u at the entrance of
the Little Madawaska, or at Trout River; but I find from Capt. Herbert, who has just
come from the latter, that you had left for the upper part of the Lake Temisquata, and
and wonld not return here again within Sunday or Monday.

1 received letters by the post to-day from the Governor, embracing instructions for both
of us, and yours I now enclose. His Excellency will be at the Great Falls to-morrow even-
ing, and 1 shall have to meet him. His stay there will probably be about a day, then he
returns to Fredericton; and Sir John Caldwell and myself will be here on Sunday evening,
or early on Monday morning,

I remain, &c.,

To Jos. Bouchette, Esq., D. S. General, Joun McLavchLaN,
Agent on the part of Lower Canada. Agent for New Brunswick.
(No. 11.) No. 19.
Cory of a DESPATCH from Lieut-Governor Siv Epmuxp Heap, Bart. to
Earl Grey.

Government House, Fredericton,
March 19, 1850.
(Received April 2, 1850.)
(Answered June 27, 1850, No, 198, p. 131.)
My Logp, .
Having received from Lord Elgin an extract from a Report made by
Committee of the Executive Council of Canada, approved by his Excellency
the Governor-General in Council, on the 23rd of July last, together with a
copy of a Report from the Crown Land Department in Canada, relating to the
disputed boundary of this province, I took immediate steps for laying the same
before my Executive Council.

The Governor-General informs me that he intends to forward to your Lord-
ship copies of the Minute aud Report in question, and I therefore think it
necessary to trouble your Lordship with a minute of the Executive Council of
New Brunswick, of which a copy is enclosed.

The whole of the papers therefore relating to this long-pending dispute will
now be in the hands of Her Majesty’s Government. 1 will only add, that I
myself fully concur in the view expressed in this last minute of my Council,
and express my hope that the question may be speedig setglzed,

ve, &c.,
The Right Hon. Earl Grey, EDMUND HEAD.
&  &c.  &e.

Enclosure in No. 19,

ReaD a copy of an Extract from a Report of a Committee of the Executive Couneil of
Canada. approved by his Excellency the Governor-General in Council, February 23, 1850,
reference being also had to the copies of the Report of J. H, Price, Esq., of the Crown Land
Department of Canada, and to the Report of Her Majesty’s Commissioners on the boundary
hetween this province and Canada, with the maps and decuments appended.

Resolved on the part of the Executive Council of New Brunswick,—

1. With reference to the arguments in the Report of Mr. Price drawn from the old French
maps, aud from grants by the Crown of France previous to the Proclamation of 1763. It
appears a sufficient answer to all such arguments to cite the following extracts from the Report
of Her Majesty’s Commissioners:—

«It seems proper, in consequence of arguwents that have been advanced in the course of
the controversy, to offer the preliminary observation that the abject of the investigation being
to ascertain the boundaries appointed to the provinces, after they came under the dominion of
‘Grea(iBritain; the question 1s not controlled by any previously existing extent of territory or

urisdiction. . , S L
M Whatever line shall be found substantially “to answer the description these documents (i.e.
the Quebec Act, the Proclamations and Commission of 1763) give of the boundaries of the
provinces, must control the legal claims of Canada and New Brunswick. Whether a boundary
of  that-character actually existed was a question demanding for its solution, exploration and
scientific. research.” -~ .| S ‘ A

. This last passage appenvsto express the real object ‘of appointing the Royal Commission,
and the Couwncil do not- believe ‘that 'the Proclamation of 'l%&'or the Quebegﬂct,‘ can be
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treated as subsidiary to, or dependent upon, the limits assigned to seigniories or jurisdictions
gronted by the Crown of France,

The Council apprehend that the “spirit” of an English Act of Parliament, or arn English
Proclamation, is in the first place to be sought in the fair and obvious inference {rom the words
of those documents.

2. All the classes of arguments eonnected with the sertlement of:the American bounda
line and the Treaty of 1783 are disposed of, as it appears to the Council, by the Com-
missioners, who state,—

“ As the Treaty was not designed to alter, and had not force to alter, the colonial boundarics
(which vemained fo be ascertained after the Treaty by the same distinctive features as before),
i in fact the line of highlands claimed by Great Britain as the boundary with the United
States was not the ancient provincial boundary, a mistaken assumption on that point could
not aflect the latter boundary.”

It is perfeetly clear, that from 1763 to 1783, the provincial boundary, whatever it was,
existed by virtue of the Royal Proclamation as confirmed by the Quebee Act: what it was
could nat be affected by a treaty concluded 20 years afterwards, with a power not in existence
whien the boundary was established. Moreover, as the Commissioners observe, the very fact
that this last Commission was appointed by Her Most Gracious Majesty, to explore the
territory, and ascertain, if possible, the strict legal claims of the two provinces, is sufficient to
prove that Her Majesty’s Government did not consider the question concluded by the Treaty
of 1783, or by anything which had taken place under it.

3. The appointment of the Commissioners was made, as the Council presume, in order to
obtain, after inspection of the ground, a fair and impartial finding on the facts of the case by
persons at once competent and unbiassed by any local interest, These persons distinctly lay
down an essential requisite for fulfilling to the letter aud the spirit of the Quebee Act and the
Proclamation of 1783, viz., that the line of highlands to be taken as the basis of the northern
boundary of New Brunswick is to be a line from which the streams flow into the River
St. Lawrence.

It may be observed that this condition expressly negatives the assumption as the boundary
of any line of highlands south of the river of Restigouche,

At the same time, this condition is most distinctly laid down in the documents which form
the groundwork of the legal rights of both provinces, so distinctly, indeed, that the Council
believe it will not admit of bemg shaken by mere presumptions or inferences from French
grants autcrior to the exercise of thie authority of the British Crown,

The question at issue really is, * Jn what manner that authority was exercised when it came
into existence ?”

Her Majesty's Commissioners have thus returned their finding on the facts, and the Council
feel perfect confidence in the equity of the decision at which Her Majesty will be advised to
arrive,

4. Assuming, therefore, that the cssential conditions attaching to the line of highlands have
been determined by Her Majesty’s Commissioners, it remains only to advert to the con-
ventional lines proposed respectively by Her Majesty's Commissioners and by the Canadian
Crown Land Office.  With regard to the former, the Exccutive Council of New Bronswick
have already expressed their belief that it would readily be acceded to by the Legislature
of this proviuce, although, according to the views of the Commissioners, it involves the cession
Ly New Brunswick of a considerable portion of territory.

With regard to the line now proposed in Mr. Price’s Report, the Executive Council can only
say that it would cut off the whole right bank ol thie Madawaska River; and by a line run
north-cast to the Petum Kedgewick, would moreover cede a Jarge tract on the left bank of the
former river, to which New Brunswick, according to the Commissioners’ Repart, and the fair
construction of the Quebec Act and Royal Proclamation, has an undoubted legal claim. Qver
both of these tracts, too, New Brunswick has exercised jurisdiction since the year 1783,

It is difficult to sec what sort of compensation this Jatter proposition offers for the cession of
the rights implicd Ly the necessity of adopting as the basis of the boundary a watershed of
which the northern slope descends to the St. Lawrence. ’

There is of course no tribunal before which the legal rights of these provinces can be
litigated except that of Her Most Gracious Majesty, by whose express commands the evidence
has been now collected, and in whose hands the Executive Council of New Brunswick are con-
tented to Jeave the care of their own province, with perfoct confidence in the justice of Her
Majesty's decision.

That a copy of this minute be transmitted by the Licut-Governor to Her Majesty's
Secretary of State for the Colonies, and to His Excellency the Governor-General.

(No. 483.) No. 20.

Cory of a DESPATCH from Earl Grey to Governor-General the Earl of
ELGIN ANp KINCARDINE. .
My Lorp, Downing-street, April 11, 1850.

I nave the honour to acknowledge the receipt of your Despatch, No.
159, of the 9thMarch, transmitting the copy of an approved Minute of your
Executive Councilon the report made to your Lordship by the Commissioner
of Crown Lands in Canada, commenting on that*made by, the Commissioriers
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appointed by Her Majesty’s Government to inquire into the respective claims =~ CANADA,
of Canada and New Brunswick, to the territory awarded to Great Britain in """
the Treaty of Washington,
The papers with which your Lordship has now furnished me on this im-
portant subject, willgnot fail to receive the early and serious consideration of
Her Majesty’s Government ; but, adverting to the closing observation, in the
Minute of Council, I must express my opinion that, in the present state of the
question, it would be highly incxpedient to bring the difference entertained he-
tween the two provinces under discussion in the Canadian Legislature.

I have, &ec.,
(Signed) GREY.
The Earl of Elgin and Kincardine,
&e. &e. &e.
(No. 198.) No. 21 No. 21,

Cory of a DESPATCH from Earl Grey to Lieut.-Governor Sir Epmunp
Heap, Bart.

Str, Downing-street, June 27, 1850,

I nave now to acknowledge your Despatch, No. 11, of March 19th last,,  Page12s.
on the subject of the disputed boundary between Canada and New Brunswick.
2. I greatly regret the delays which have impeded the settlement of this 3

3
question, feeling very strongly the force of the observations which you have | , b
from’ time to time addressed to me on the partial inconveniences which result % A
to New Brunswick from its present undecided state. ’i sA L0 )
3. But, notwithstanding the importance of these considevations, I have heen |/ HAR

/
»

anxious to make every effort for the final arrangement of the dispute by \ 11‘»’\"/ '
mutual accommodation, rather than by the positive interference of Her Ma-
jesty's Government ; and I now transmit to you the copy of a Despatch which ‘}
I have addressed by the same mail to Lord Elgin, containing the outlines of &
proposal which I trust may still lead to this result. l

You will, therefore, on receipt of this Despatch, proceed to place yourselfin |
communication with Lord Elgin on this subject, unless you consider it indis-
pensable to make any previous observations direct to myself. If it appear to 2
Lord Elgin and to yourself that your personally conferring with him upon this
subject would facilitate an adjustment of the question at issue between the two
provinces, you will consider yourself as authorized to proceed to Toronto for
that purpose; and should you do so it will probably be convenient that you
should be accompanicd by one of the members of your Executive Council to
assist you in the discussions that may take place.

I have, &e.,
(Signed) GREY.
Lieut.-Governor Sir Edmund Head, Bart.,
&e. &e. &e.
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