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8BILL. [No. 188.

An Act to amend the Statutes of this Province respecting
Mortgages and Sales of Personal Property in Upper
Canada, and to Consolidate the saine.

W IIERE AS it is expedient to amend and consolidate the Law of Upper Preamble.
Canada concerning mortgages and sales of personal property, and

to repeal the Statutes now in force on that subject: Bc it therefore enacted,
&c., as follows:

5 I. Every Mortgage, or conveyance iùtended to operate as a Mortgage, of What shall be
goods and chattels, made in Upper Canada, which shall not be accompanied necesnry "o>
by an immediate dehivery, and an actual and continued change of posses- 'ho validity of

by tC a mnortgnge or
sion of the things mortgaged, shail be absolutely null and void as against personais in
creditors of the Î1ortgagor, and against subsequent purchasers or Mortga- Upper Cana-

Io gees iii good faith, unless the Mortgage or conveyance, or a truc copy
thercof, together with an affidavit of a witness thercto, sworn as hereinafter
provided, of the due execution of the said Mortgage or conveyance, or of
the due exceution of the Mortgage or conveyance of which the copy filed
purports to be a copy, together with an affidavit of the Mortgagee or his Affidavit.

15 agent properly atliorized to take suchi Mortgage in writing, a copy of
which auithoi.ty shall be registered therewith (if suchi Agent be aware of
all the ci rcumstances connected therewith), that the Mortgagor therein named
is justly and truly indebted to the Mortgage in the sum mentioned therein,
that it was executed in good faith and for the express purpose of securing the

20 paynent of the money sojustly due, and not for the purpose of protecting the
goods and chattels nentioned therein against the creditors of the Mortgagor,
or preventing the creditors ofsuch Mortgagor from obtaining paynent ofany
claii against him, shall be registered as hereinafter provided within

from the execution thereof: And that every.sale of goods and Registration.
25 chattels which shall not be accompanied by an immediate delivery and fol- What shall be

lowed by an actual and continued change of possession of the goods and "*eal oa a
chattels sold, shall be in vriting, and such writing shall be a conveyance suchproperty.
under the provisions of this Act, and shall be accompanied. by an affidavit
of a witness thereto of the due execution thereof, and.an affidavit of the

30 bargainee, or his agent duly authorized i. 7vriting to. take such conveyance,
a copy of which authority shall be attached to such conveyance, that the
sale is bona fide and for good consideration, as set forth in the said convey-
ance, and not for the purpose of holding or enabling the bargainee.to hold
the goods mentioned therein against the creditors of the bargainor, and

35 shal Ibe registered as hereinafter provided,..within from the
executing thereof, otherwise suich.sale shall be absolutely..void as against
the creditors of the. bargainor, and as against subsequent purchasers or
Mortgagees in good faith.

40 IL .Any Mortgage of goods and chattels executed in good faith after the Mortgag .r
passing of this Act,- for the purpose of securing any past.or future advances personais may
to be Made upon an agreenent in writing, entered into between the parties validy
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made assecu- for making such advances, and for the purpose of cnabinîg the Mortgagor
rity against. to enter into and carry on any business with such advances, the time of re-
future "iabiU- paynent ofsuch advances not being longer than one year from thle making of

cses. t such agreement and Mortgage, or for securing the Mortgagce against any cn-
dorseient of any billsor proinissory notes or other liabîiv cntered into for 5-
the Mortgagor,-not extending for a longer period tian oie ycar from the date
of such Mortgage, and in which Mortgage is fuliv set 'frth,by vy of
recital or ôtherwise, the terns, nature and effct of such Freement, and ihe
amount of liability intended to be created, ifacconpaeied by an affdavit of

Affdavit. awitness thereto of the due execution thercof, aid an affidavit of the Mort- 10
gagee (or if the agreement bas been cntered into and M:rtgage taken by an
agent duly authorized in writing to make such agreemce:t and take otch
Mortgage, if aware of the circumstances connected terewith, then by an
affidavit of such agent) that such Mortgage truly sets «-ith the agreicent
entered into betwcen the parties thereto, and truly statcý Lhe extent of the 15
liability intended to be created by sucli agreement and c-overed by su-1h
Mortgage, and that such Mortgage is executed in good ith and tbr the
express purpose of securing the Mortgagece against the payment of ihe
amount of such his liablity for the Mortgagor, and not for the purpose of
sceuring the goods and chattels nentioned iercin against the creditors of 2Y
the Mortgagor, nor to prevent such creditors from recovering any chalis
vhich they may have against such Mortgagor, and filed as hereinafter pro-

vided, shall be as valid and binding as Mortgages ientioned in the prcceding
section of this Act.

Efieit de- II. Ail the Instruments inentioned in this Act, vhcthcr for the sale or 25
script-un l Mortgan of goods and chattels, shall contain such sufficient and fu'l dcs-
the prorerty ' ý
mortga-ed re- cri)tionl thereof that the saine nay be thereby readily and casily known
quired, and distinguislied, otherwise the sane, so far as such description thc;of or

of any part thereof is insuffleient, shall be absolutely null and void.

'here the In- IV. The Instrument nentioned in the preceding sections shall be filed in 30
2trunent cre- the office of the Clerk of the Municipal Council of the Municipality where
7norgýe Mo the Mortgragror or bargainor therein, if a resident in UIpper Canada, shall
be registered. reside at the tine of the execution thereof, and if he be not a resident, then

in the office of the Clerk of the Municipal Council of the Municipality Vhere
the property so niortgaged or sold shall be at the time of the execution of 35
such instrument; and such Clerks are hereby required to file all such in-
struments aforesaid presented to thein, respectively, for that purpose, and
to endorse thereon the tinie of'receiving the same in their respective offices,
to be kept there for the inspection of all persons interested.

Entry of Ins- V, The said Clerks shall respectively number cvciy such Instrument 40
trunentsfiled. or copy which shall be filed in their offices, and shall enter in books to be

provided by then, alphabetically, the nanes of alil the parties to such Instru--
ments, with the numbers endorsed thereon opposite to cach name, which
entry shail be repeated alphabetically under the name of every party
thereto. 45

Care of the VI. In the event of the permanent removal of goods and chattels mort-
removalor the gaged as aforesaid from the- said Municipality to another Municipality
Mortgaged , M
prOprte before the payment and discharge of such Mortgage, a certified copy of
vided for. such. Mortgage under the hand of the said Clerk of the Municipality in

whose office it was first registered, and under the scal of the said Munici- 50
pality, and of the affidavits and documents and instruments relating thereto
and filed in such oflice, shall be filed with the Clerk of the Municipality to
which such goods and chattels are removed, vithin one month from such



rêmoval, otbervise the said goods and chattels shall be liable to seizure-and
sale under Exccution, and such Mortgage shall be nuil and void as against
subscquent purchasers and mortgogees for value consideration as if never
executed.

5 VII. Every Mortgage or copy thereof filed in pursuance of this Act shall Privilege to.
cease to be valid as against the creditors of the persons making the same cease after a
and against subsequent purchasers or Mortgagces in good faith, after the c"rU"e rin
expiraiion of' one year from the fiing' thereof, imnless within thirty days roquirenments
next preceding the expiraton of the said tern of one year, a truc copy of arecomplied

10 Mortgage, together with a statement exhibiting the interest of the 'evtn e-
Mortgagee in the property tbereby claimed by virtue thereof, and à full
statemebcnt of the amount still due for principal and interest thereon and of
ail pavments made on account thereof, shali bc again filed in the office of
the Clerk ofthe said Municipality wherein such goods and cbattels arc therr

15 situate, with an aflidavit of the Mortgagee or his agent duly authorized in
writing for that purpose, wbicl authority shall be filed thîerewith, stating
that such stateients are truc and that the said Mortgage has not been kept
on foot far anv fraudulent purpose.

VII. A copy of snch original Instrument or of any copy thereof so filed Effect ofcerti-
20 as afbresaid, including aiy statenent nade in pursuance of this Act, certi- ficate of mort-

fied by the Clerk in whose office the same shall be filed under the seal of gage.
the Mumicipality, shall be received in evidence, ,but only of the fact that
such Instrument or copy and statement was received and filed according to
the endorsement of the Clerk thereon and of no.otber fact, and in ail cases

25 the original cndorsement by the Clerk made in pursuance of this Act upon
such Instrument or copy, shall be received in evidence only of the fact
stated in such endorsement.

IX. This Act shall not apply to Mortgages of vessels registered under Act not to ap-
the provisions of an Act passed in the eighth year of 11cr Majesty's Reign, Ply 'to n

30 and intituled, "An Ac to secure the rigit of property in Br ii Plaiaon geJs under 8 v.
ressels navigating the inland waters of this Province, and not. regzstered under c. 5.
the Act of the Imperial Parliainent of the United Kngdoin, passed ina the t'ird
andfourth years of the Reign of Iis late Mlfajesty King William the Rourth,
iitiiuled, "An Act for the registering of Britistvesrels and tofacilitate transfers

35 (f the sanie, and to prevent lte fraudient assignment of any pîropertU in such
vessels."

X. it shalland may be lawful for the creditors of any Mortgagor of any Judgmentere-
gouds and chattels, who shall have obtained or may hereafter obtain Judg- ditorsof mort-
ment in any Court in Upper Canada, to obtain from the Clerl of such Court, gaayob-

40 in the same manner as: certificates are now obtained to be registered ter certineates.
against Lands and Tenements, a certificate under the seal of such Court,
setting forth the amouint for which such Judgment was obtained, including
the costs thereon, and it shall be lawful for such creditor to register the
saine with the Clerk in whose office such Mortgage bas been or is last regis-

45 tered, upon payment of the fees hereinafter provided.

XI. Upon registry ofsueh certificates in the manner provided by the last Effect of re-
precedgin section of this Act, the creditor registering the same shall from gistration ofZc n Csuch certifi-
tlhenceforth become a Mortgagee of the goods and chattels. mentioned in cates as mort-
the Mortgage so registered as aforesaid, and shall take priority according to gages of the

50 the time from which such registry is made, and next af ter the last previous- sane pro-
ly registered Mortgage or Judgment, and shall be entitled to redeent the perty.
prior Mortgage or securities, or compel a sale of the property mortgaged,



or so much thereof as may be necessary to satisfy the-amount secured
thereby, by suit in any Court of competent jurisdiction in Upper Canada.

Judgmentere. XII. Any person having a Judgment and Execution against the goode
ditors of mort- and chattels of any person or persons who may have exccuted a Mortgage of
gageegmayp goods and chattels, which Mortgage bas been or may be registered iii man- 5
paid, the prior ner hereinbefore provided, may direct the Sheriff to whon such
mortgage, and Execution is directed, to seize upon such or so much of said goods and
tiien seize and

t so much of chattels as may he thought sufficient to satisfy such Mortgageand Execu-
themortguged tion, and may thereupon apply to the Court or a Judge of the Court out of
property as which such Execution lias been issued, upon an affidavit entitled in the 10
may bc noces-
sary to py Court and cause out of which and whercin such Execution was issuied, set-
themsolves. ting forth the fact of>is being such Execution creditor and of the Registry

of such Juidgment, nd of such Seizure, and that he believes the property
mortgagcd is of sufficient value to pay the amount of the money secured
by sucih Mortgage and the whole or a considerable portion of the amount 15
of such Judgment, and that lie is willing to discharge the amount of such
Mortgage and is apprehensive that he will otherwise ]ose his debt or a por-
tion tiereof, for a Rule or Summons calling upon theparties to the said Mort-
gage to shew cause why such creditor should not be allowed to pay off such
Mortgage or such amount as may be found due thereon, and proceed to the 20
sale of such goods and chattels or sufficient to pay and satisfy his said
Mortgage and Execution and expenses, and requiring such parties to pro-
duce at the time and place nentioned therein, a statenient under oath of
the truc amount due upon such Mortgage, and stating that in default there-
of the said Court or Judge will liroceed to make an order to set aside such 25
Mortgage and the Registry thereof, which Rule or Summons may be served
upon the parties personally, or by leaving a copy thercof at the place of

Proceedings abode of the parties to whom it is directed, or if such Mortgage was or is
for that pur- taken by an agent then at his place of abode, and shall be made retuniable
pose. at such~time as such Court or Judge may name therein, but not less than 30

eight days after the service thereof.

Further pro- XIII. Upon the return day mentioned in such Rule or Summons it shall
ceedings for be lawful forsuch Court or Judge, upon proof by affidavit ofthe due service
th sd pur- of such summons, to procecd to hear the parties and determine the amount
pose, due upon-such Moitgage, in case the parties attend, and to 'make an order 35

that upon payment by the creditor of the amount thus found due upon such
Morigage with the costs of the Mortgagee to be settled by such Court or
Judge, to the Clerk of the Court out of which such Execution may have
been issued, to be paid over to the Mortgagee when demanded, and there-
upon the Sheriff or other officer having the Execution, upon receiving the 40
said Rule or Order and the receipt of such Clerk ofthe amount mentioned in
such RuIe or Order having been deposited with hin, which such Clerk is
hereby required to give to such Execution creditor upon payment ot
such amount, shall and may proceed to the sale of so much of the
said goods and chattels as may bé necessary in the first place to repay 45
such Execution creditor the amount so deposited by him as aforesaid and
interest thereou from the tine the same was deposited, and then to satisfy
and discharge the amount of the said Execution and expenses allowed by
Law for making such seizure and sale.

rormer mort- XIV•Upon the return day mentioned in such Rule or Summons it shal 50
gage may be be lawfil for such Court or Judge, in case the parties named therein and*to
set aside by.. whom it w'as directed do ùlot appear to answer thereto, or appearing do not
the Judge In-
certain cases. give satisfactory evidence of the amount due upon such Mortgage, tpon

proof by affidavit of the due service of such summons in nianner here-



inbefore provided, to make, with respect to the amount to be deposited by
such Execution for the satisfaction of such Mortgage or as to the discharge
or setting aside of such Mortgage, a Rule or Order directing the Registry
of such Mortgage without any deposit of money or otherwise to be entirely

5 set aside, and upon a copy of such order entircly setting aside such Regis-
try being furnished to the Clerk with whom such Mortgage is filed, he shall
endorse upon the back of such Mortgage the words, "lRegistry set aside by Former mort-
Judge's Order, dated 18 ," inserting the date of such gage to be
Order, and shall also attach such copy of Order to such Mortgage or copy voidthereafter.

10 of Mortgage for the inspection of ail parties interested, and thercupon the
Registry of such Mortgage shall be set aside and be from thenceforth null
and void and as if it never had been made.

XV. Neither the Sheriff or officer having the execution of such process, indemnity to
nor the Judgment creditor or other party acting in execution of such Sierif. &e.,

15 process, shallbe liable to any action or suit at Law or Equity for the seizure ,,ing underthsAct.
and sale of so much of the said goods and chattels as may be necessary to
satisfy the anountsnentioned in the preccding section of this Act or any
part thercof, after the making of such Rule or Order ; and in any action
in respect thereof the parties hereinbefore named may plead the general

20 issue and give this Act and the special inatter in evidence under such plea,
as a complete and entire defence tosuch action, any law, usage, or custom
to the contrary notwithstanding.

XVI. For services under this Act the Clerks aforesaid shall be en- Fees for ser-
titled to receive the following fees :-For filing each Instrument and Affi- viceAunder

25 davit, and enterinîg the same in a book as aftresaid, one shilling and three this Act.
pence; for searching for each paper, sixpcnce; for filing Certificate of
Judgient, one shilling and three pence ; for filing copy of Judge's Order
or Rule setting aside Registry of Mortgage, and for copies of any Document
with Certificate prepared, filed under this Act, sixpence for every hundred

30 words.

XVII. Ail affidavits and affirmations required by this Act shall be taken Feeson affida.
and administered by any Judge or Commissioner of the Courts of Queen's vits.
Bench or Common Pleas, or Registrar or Deputy Registrar, or Master or
Master Extraordinary in Chancery, or Justice of the Peace in Upper Canada,

35 and that the sum of one shilling shall be paid for each and every oath thus
administered.

XVIII. The Act passed in the twelfth year of Her Majesty's Reign, Acts
chapter 74, intituled, "An Ac reqidring ilfortgages of Personal Property, to 12 V. c. 74.
be filed in Upper Canada," and the Act passed in the Sesion held in the and

40 13th and 14th years of Her Majesty's Reigu, chapter 62, intituled, " An 13, ii V.e. 62.
Act Io anend the Act reqiring illortgages of Personal Property in Upper repeuled.
Conada Io be fi'ed," shall be and the same are hereby repealed; but ail
Muortg.ages and sales registered under the provisions of the said Acts shall
be held and taken to be as valid and binding-as if said Acts had not been

45 hereby repealed.

XIX. This Act shall apply to Upper Canada only. Extent of Act.
~19 5


