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CHAMBItIlS.

McIAE x.BALLANTYNE.

WVrti of ~u~w~Sri~ ou/ of . ur1iIo -Motion tu
$d asi d.' <h->ds - e J1c j dilal I>remo<dure Aclioni

Nitio4,i b.\ (lMfendaits Ballantync aîol LoweII & Christ-
it)u -4,st asidi- ait order for service mn thein out of the juris-

dtonof ihe \writ of summons and tamntof cdaim, and
to ~e asie tit' ~ervît efectQd thereunilfe

A. W Balantyel'or applitranbt.

(Graysonm Smllll. for plaîintif.

l'h>.MAsTR: Ths ac i>, o etîif tliat of Gullardl
v. MKinnn, te fats of w-hîch are lo Lu fouîîd in 6 O. W.

R.36 t hc. iias q :rii the Stratford SigAssizes, before
i~ttidir. A.. awl ai jiir. amid resuIted it) t verdict atnd jiffdg-
rmienil forplinif

Thlý-is 1--o iii appeal before a I >ix isîlikiil C ourt. On 6th
.10W 0h1P ()t>î f Me11bîe v. Ballant vne was coninienced, tile

pjaitifts hvreini lwing ail those who wt'rt teferndiats in G iii-
an] _MviKinnon. except I)uinean .1. ýtcNîouon, who is a de-

frudantli » th. eondf action.

hi s ronhtagainst Ballantyne. ImweI & C'hristmas,
asçIIhîn An.. MuKinnon, to reovr amages for alleged

<frceit ami fr'aiii on their part wherehiýy the plaintiffs were
snilituýl to inake the note stied on in (hulard v. M,ýeKinnon.
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The usual order was made for serviee out i ujra -
non on Billantyne and Loweli & Chri'rznai..

''î'eîodefendants moved Io ',e id that o.rder and
servicethrne.

Th, Iii grouiiA reIied on ini ýupperî ý ilt inoilon u
(1i) thai tht' miiiuur was t'es judicatai. haiving' been dletýrunneýd

iii iii, iiautt bjreugh ,lt by Gitiard; î-2 tha;t in ain v oeat tL
jtii tiwm' rintr until the finai dil.po'ltîî i f Ilhat ajý ýomn

b~i> Ilic 1îM gr'oIund if wais anlw ure tlt- pari, mn

in, itîiiik iir. cloret.l 'Ireluta ~ilrdwt

fuitled I.l1 te r(co)ver as being an Inuu 1 1'L 1 !lr fo value, -

and ,,t tuaii t0w plIainilfs igit suceed iii thuir aci lio

i n an a~e tue d fi-)], of (Il r 11-- iujaa wiic i lo t11:11 M.

fuîidaîits,- di-i tnnot u ISofc lt un tIdI;ii mieln 1, tio.>

ireal eqin Io al deinurre-i Ife t1e staiteIlinentl (>f a

A, l> ui '.cttîd grtnid, i '~ liîe t, une aifirst i.,

li i li uinaeseesil til' ne&rlo (,aad

auionî. st1I1ilu t i iiiult Cnt rglt t dehîxI illi>m th,,&
goit.Thiis pint1 eaui -feliw lht to Il) lt i withbv

(>oru eraflr.Primia faie î p)linitilfs hav aea f
actona- h~~allgain iii h i IatmII of 1lani t,

assuinuti - ita u ite t 1rest-Sk anti for. the - roýo h
moio.It uhnld trfoetIiiisd andth deen1a

'-lioitil flîlwili dulxerthir ottm i~etdfne

Th coetsd ef hi] mpotionf I mav Ixu ill h 11au-v' ils il mItIth
be thel(it it wn aefor invo-king thie theeeio l
Court asu to> n.llowing servlice"' spolecn 4f inlatrv Faulk-
ner, A 0. W. B« 198.



LUZIIlIN ~IN.. L. ýf À. Co. v. INI L % ~

A~GLfl( J. SEPTEMBEI{ 'lii itt

WEEKLY COURT

LONDO AC CANýAI)IAN LÀOAN A-NI) A(RNCY CO.
vNATIONAL CLUB.

Iujflllfl- !tefeene ilh A ncient Lilb' ,,-llitr-lïl /n

YI"cfi oi?-I"r"f'rl 11 )f Bidn-î d Trial.

Moinb\ the plainititff to eontinuje an inj uma î,u resîrain-

ai the d1efe-ndants froua ereuting a building close to, thé plain-

ijff' buiildling, (qn Bay street. in flae eitv of Toronto. in such a

!n-unefr as to e-i ludcl light.

S. Il. Blke .CL, and B~. N. Davis, for the plaintifis.

A. C. MM trfor the defendauts.

AGî,J. :-Tt would not perlîaps be wlîolly satisfaetorv

(Im eranine upon the presi-nt imatria] whether or n the

(i.Lýtutioni of' ficw defendats' prjcdbuilding ivili so iii-

tercvr witglt to wichlicl plintiI1s elaim to, be entitled,

ibat the occupation, of tlieir prmi % wIli be fliercly reiîdered
- uncoifortble aeordiug, 10 thev ordinarv notions~ of anan-

ks » As Ilhis action must go dnw n for trial ani (Ile or,

ýt goems to nia iudeýsirable in disposirig of the preseiit unIioni

t. enunciate1( anly propositions~ of law w1liieb anglit prove cm-
~ra~ngata atr .agc. 1 tiacrefore absta ii froma -iiitiîag

unlusonsto wlaici eonsideratin of tlaa aufliorities u-itcd,
with ohers1ias lad mea.

itut a casa- of îitended substaîatial inbjrfereiîue 1) the de-

4ýfr t6ý villh wliat arc adnîitteýdl alîient ligbtý nof tl e p ai-

tiffS has beaui primai fadce cstablishad.

in the c-asa of ficiý western apertuire iai, rjue îefr

,-ne iimounts Io tota extinction. It as better iii theincrs
,f the de4fendanits, uteas iniiel ais in thati of t1e plaMi(iTs

Uaât the, (qestion at i4sue slinuld 1- deterinedi- beFore, raitier

ilial after, tuao vonlstructioxi of the dfdat'building.
'lIef need be nio difllirtil(v ini having a speed1v trial of tiais

Mto. In the exriaof that discretion whit'h always gov-
'-rie 1he Courllt in dclig ifl iuterim injuictions, it will,

i think. lx' proper to prsrematters in statu quo until the

triali fr had. 1-poui plaitf uifflertakinga t blrin.r this
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action to, trial or, the earliest day possible and giving ù1t
usul uindertaking, as to, damages, the injunlctionl will ,m. (,>n
tinucd until the trial. The costs of this motion will b)e in~ thý
cau.se unless the trial Judge should teriedirtletl

FALCONIIRIDGE, (XJ. SEIME TII, 11411W

TRIAL.

CAMPBELLI v. TOWNSHTIPS 0F BROOKEI AýND
METCALFE.

ligkway - Non-repair - Injury Io Persan -Ncsiyfor

Guard-rail-iabî.lîly of Municipal Croaùu...,.
ages.

Acrtion for damages for personal injurie, utwdb
oýf the plaintiffs, à mairried( woman, by reaýsoii of the n-
rg-pair of a hiha ~alleg-ed, and for exe~sineurreýd h%
the othier plaintiff, Iier hutshand.i(, in eonse1quvence tif thei iinjtrjos

G. C. Gibbons, K.C., and J. C. Efliolt. Glen1coe,. for
plIaintiffs.

T. G. Meredith, K.C., R. V. LkSueur, Sarnia, and il.
Pope, Strathroy, for defendants.

1'fALCNBRfIDGE, M - finld the t(>c a thlec~4.
tioni of the roa4l and the necessity for a guard4-raill iii favour
of panis

Tlhorncpc are laid down in Walton v. York, G A. R.l'1; Voley v. East Flim1boreugh, 26A. 11. )~1; Plant v, oini;niy, 10 v, L. R. M, G 0. W. R.31. rfli, ibj s dis-
uu~dand thauhliisar eollected inl Mr. Denltonl's vajui

ableI1 work on thisý, branch1 of MunicipalNeignp u
Anrd 1 find that thi, defects in thei hlighlwav cauitsedtll,

acc-ident. 1 prefer the evdneof plintiifr, and M *vrtje
toi that, of Archibld oipe Chiristina Leach, anil W, Uj

Lec.Campbeflls partizanship was illustratedl bw bis takiig
the trouble to pla 'y the- part of caedoprat a eanerga,.
Cion on the Saturday before thie trial hetween liatifý
SoIicitor and another.



1:1: kOJ>NY (V<AÀ '().

Tbe- iioleni atid irreconcilable eonfliet of medical testî-
m.ny as to the nruserious symiptoms of the female plaintiff
~ri-dr tie, quesption c f damiages very difficuit, to decide.

1 avard the mal, plaintiff $500 (which of course takes
mtio accoiint the, expense, which he lias ineurred and will ini-
(-ur in and abotit li1' wife's treatirient). anid to ber 1 give

Judgrnent .nvoriigly agaiîîst hoth towinships with <osts.

1XLI, J ý.'T SEL'TEMBER 8TFL, 1906.

CHAMBERS.

r. ROIJNEY CASKET CO.

Co,,npan'y-Wivn i-vi)--Service of Petîtion wi, Assigneefor
BPnefi1 of GredP(itors-Rm.ignation. of Dîretors.

Pd4-itioni by eri-ditors for an order for the winding-up of
thr- eompanlY under the D)ominion Act.

G. M. Clark, for the petit joners.

P. C. Il. Cas8els, for the assignee for the benefit of credi-
tosadfor[ nine creditors.

ANGi;i,. .: Crdio.<ptition for a winding-up order.
Th e-om1panyý have jid an asýsiginimt.for benetit of credilr,

t,> one lugiýili. erieor thie ptition has been effeeted onlyý
upon)i the, assigilck- NIr. Cse objects that thlis is flot ser-

% ice- uponel t'he coznpany. asi retqujired by sec. S of thle )oîniioni
Wiudlingi-iip Act, anid aiso opposes the applica;tioni as contrariiv
lie 1.11 l"ilic cf oirc itorlis holffing, w, lic zfaios, thiree-fotirl

o!f the total daims againathei cornpany. Mr. Clark spot
the 4-,rviceo on the a a.înc rging that lie i., an agent of fi
0 (itpany' witin the încaning of Con. Rlule 159, whieh, heo

etedappli, ies u pocediings under the Winding-uip Adc.
in my opii. strvîï i<'o pn the assignee is not seve

upon the comnpati a,, requIlired by the statute. Althoughi ini
tus prescrit inanehevwsof thet asýsignee are said ton-
.,ord enrtirely. with, to f the(, directov- cf the company., nîn

cpsmayv arise' iu which this will nlot lie the position. The
e-ebipany are, etiftl to notiee and to lie reprcnted and,
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heard upon the petition. Te hold service on an lige for
the benefit of ereditors to, be a good service upo thecomi-
panY mnighi in mnany instances deprive fthe colp:lný of this
important riglit.

If is said thaât tiii direetors g;1v, the assign(e --n11trutin-
to acf for themi and for f1ic opa, and to carry vou the

busines (vil lIyc pa ny,11 *n that t 1 ' ! -. igd -,,Ii i
offices imdtevftrthe ectinof filc dcd f s7zsigu
ment.

Theunecpe resignation of thirel r., icfctv
to denude(L theni of their character aind epnsbltsa
offleers of flic company. Their allegedintuinso .
assigue faIH far Shjort of' an authoritv- to imn i, ýi(, cpi ser-
\ïie or or- to rrentheli comP;anyi in inigu pro

as asre
it wold think. be straining Rule 1539 inuch beyond

aninglir( contcmplated by its framers, wcirU tis9 atige
lîe cdan gen, srvice upon whom would besrieupon

Il-( cotripau\ noîw,ýi1thstanding the faet fIat the reintand.
ietor-S al',riidittîcd to lie readily accessible and easi1y te

liponis 1grÏ1ound 1 must refuse the petit ion with c06ts,
Ili(h I shai flv it ftic Sum of $5.

«-L, 1. E'EME NH SrU
%Vlýl-EKLY COURT.

LES'.TORONý'TO ANI) NIACTARA. POWER Co.

llalwa-Exropiat<mof Latnd - I)fdv.l'nroeedin ,il
Injuwho-SpeiiA ci-Icorporation ,f lrvsoMo

Oenf ral Adl Subse;quently PasdNlcsof prpit
-Foî11ré' Io Stal J•len of Estale or linerpst /o bo A

quir4-UnertanIy-Warr~n tfor J udaePseao
-lroof of Noieunder ser, 171 of Roaiiiluy ,1J3

-Neresityfor.

.Motion by deftndants to dissolve au iinteirni 7njuniti.iut
reiirai ilthin f rom entering upon tIe lands and ems

of flic plainitifrs.

Rt. B. 1i-nnders;on, for defendants.

Wt M( Kîîv, for, Ilaintiffs.



LE~5v. T<>RO-N 741 dc NIAG~ARA PI'<>KJi Co).

.\N&-l,1I. .1.;-iis îijunction -was originallv granted be-
cause o!f defeetus iii expropriation proeeedings instituted by
defendantb.i> Theyýý 110w alhege that by 1'resli 1)r<ledings they
hav(. cured heedefeets. and they viaini .. .a war-
r-nrt for immiýiýate possession iinder see. 1'40 of the Douminion
Railwav% Act of 1903.

When Ihe prln î.otn waus Iinehed. il steeîî cicar
that ihei defndnt aienuJ a position t0 susuziuîi il. They

hav 5mv Illd( lan.iI and given the rî< ioticntte by
newspper avireieî. unler eu. 152 of iLu lùilway

Aüt, a1- 1- 4ihewn by materi ai filed hx leaýve tipon the argu-

T hioif Juîùtiee of Ille King's Beiwhl hat' lIîed iii [David-
n 'I«Toroýnto tnd N'iagaraý Power <o. (l -th Januar v, 1906),

ihat theo p)rovisions of' the1ý l-iv A t of 1 91)3 t-orire.-)onding
ilo Ilh, -. et;in () Ihle 1îia Aut f1 Wtlt. are in the

q4iiIAto h I~ il,î'( l VIL. 0l. 107 (D.)
!nusti inw be enedl 11eorporated in t1lis speciaI
Act i lPii of' the repealei provisionS of the former Pail-
wa % ,x t. lTh j is c~î Ipreelud1e> arny t uiîideration of
Nir. Nitax' able argument in support of hi- el)ifu<iiion

tha th eu î'eah' ~tetiun.of le Railwla Av o f 1S8

l"11 Mix MeKiav- fý, hj e.(,- l t t newv nous of~-u expropria-
~~on ) 1i1e oyUctet'dn n Ilhe «round tlîtO they do

uiotdegfilie the ners illý1S>Ii lte plaitilt< andt' wich UIl de-
f-fnnt sektonqur. i also contentis that. (bu nîotices

pIStlhtd >('('u. 171 of Ille Railway Act of 1903~ not lîaving
been given.Iufetîdantg aire not t'ntitled to a warrant under

WIîei lnay bu held. lii t fe ease of a railwa ' coinpany
flot enljoyiing ~.uîspeeïal powers ais are eonferred on defen-
dantsz 1,v Fec. -21 of 2 Edw. Vil. eh. 107, that limier a notice
for theo expjropriation of lands, withomit definition of the in-
terts to bu taen, the owner sliould understand that tlie ac-

quisitiion ort he feu, simple is intended, it b ' no means
follows thiat a like notice gvnby a eompany having power
to sx,11u11o ' any jyriVÎilege or caennreqnirxd hy the com-

pmny for con41ructing- tuei work, authorized bv titis Act, or
any» portion thereof, over and along any land, withont the

neoaiiy of acquiring a titie in fee simple thereto," and
whosi upca Act defines the worîl "Iand " as ineluding
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any such privilege or easement, etc.. i-ý op !, to no other
co(n-truction.

Ti'li notices oft expropýriation giveit b\ eedn~d o
st-aue whletheir ii i< dhe fee simple iif pliiiifs' lands. or

merly omeea~eîîentor privilegc Mulr Jlid alolig theunli
whih îcy eekto acquire. On the (olltrary, those not-ies

intmat tht tue company prop)ose to wuiet landa1
desriilbd in thu notices " M the eNtet, ciP-îd for 1't

CorporaIt4 p)urp)o,(- af the company."' Iltma w0iI be thilz
tlie. - purposes require only the expropiriation of thl, privi.
legl ocsiernenit of il right of wav forih pole: aad wirt-
ifdefendan(111ts, ai[, not the~ aeqUiSitwio ý'Ih tiale in fee.

1 1, iiy opinion. suclh notices are toi) 1111 naý4in M srv R
lifoundatiioni for pree-g ntttdt fet foreil

RufloI. \v. tc.. -,,; O. IL ýG6, 2, (I. U. P,. or iii Mc~
v., 'ae \a u. \\. c.. deie ySre.J., 2001 Fehb-u

ar,19t5, both e-itcdi .1: . . a1autorilie for the ,Zrknj-
ingL of a warrnti imder sec. 1710(l lcf the Iiway' Aet withoui

j~rcof~f no iiw îmdr s.ee. 171, anvthýing, M'ie ouldco -
Telflesuha course. . . ... o î at ne a

xij« Srv st11n 1i that. loxrodiavI.~ cner~b
set.I 7E slt bul leexercie only 0 upoV 1PrOI or strict oI

\%atu ith vierqiecî,of sec-. 1.adta tl
pr onc f th pn il i Court te) an iir anthegr to

;iirord-t nio grouwi for Iii-.PeuIlg vilî ai lot ic wich.1 is md
;I eo1it<itou pivreeden to jnrisdictîen, ;Ind w ieh, qite, withjn

tii rl iiîs plti fs' here-( doieline tce\ i aîvv.

Net oii" i l Ilcus defendaniits wcýre net il . oiini
ý11i;taIn their 11 m1lotin w1wen lanche-1qd. but aNc fi

reaou îdicated. Il1ust ducllu mc e islv the Injunc-
ti [I ad L disias deenats lotion) with, osts lo1an

tifsv VV411i an eenf this action.


